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Salmon  Fishery  Acts — Fixed  engines— Evidence 
of  immemorial  user 177 

Horsham  Petition 482 


Hughes  V,  Meyrick— 

Surety— Description— Rules  19, 22,  27,  and  28 


—Costs 


285 


I. 

Indibald  v.  Robinson  ;  InobVftld  9.  Barriogton — 
Nuisance — ^K(Mse — Performance  at   a    drons-^ 

Crowds  of  disorderly  persons — Injunction — 
Whether  fact  of  a  nuisance  should  be  deter- 
mined by  a  jury — Sir  John  Rolt*s  Act  (stat 
25  &  26  Vict  c  42)    638 


J. 

Jackson  v.  Sir  R.  Hayne — 

Libel— Polios-sheets— Privileges 256 

Jenkins,  Clerk,  and  Attorney-General  of  Bermuda, 
Ex  parte — 

Bermuda — Bishop  of  Newfoundland — Status  of 
colonial  bishops  — Institution  —  Induction — 
Writ  de  vi  laied  removendd — Court  of  Chancery 
in  Bermuda  318 

Jones,  app.,  v.  Bubb,  resp. — 

Borough  voter — Rates  "  made  *'  during  qualify- 
ing year  of  oconpaiion— 30  &  31  Vict.  c.  102, 
8.  3  „ ^ 273 

Jones,  app.,  v.  Jones,  resp. — 

Description  of  a  county  voter's  qualification — 
Lease  for  life— The  Registration  Act  1843 
(6  Vict  0. 18),  ss.  40, 101  308 


L. 

Latymer's  Charity,  Re — 

Charity — Scheme — Trust  to  clothe  and  educate 
"  poor  boys  *'— Mode  of  extension — Capita- 
tion fees page  567 

Lawre&oe,  app.,  v.  King,  resp. — 

The  Highway  Act  1864  (27  A  28  Vict  0. 10l)« 
s.  25— Cattle  **  lying  about  the  highway  "— 
Penalty .^ 73 

Lawrence  v.  Hitoh — 

Toll — Amount  of— Immemorially  taken — ^Le- 
gality of — Varying  in  amount 109 

Lawrence,  app.,  9.  Ingmire,  rewp.— 

Bastardy — Order  of  affiliation — ^Applioation  for 
a  summons— Place  of  residence  of  the  woman 
— Corroborative  evidence 573 

Layard  w.  Overy — 

Exemption  from  tumpike  tolls  of  deiigymaD  on 
parochial  business — Extension  of  exemption  to 
other  persons  accompanying — 3  Geo.  4,  c.  126, 
s.  32 150 


Jones,  app.,  p,  Pritehardf  resp. — 

Kotioe  of  objeetSoB— Objeeloff'i  residsnoe. 


310 


Leverson  9.  The  Queen  (in  error] 

Central  Criminal'  Gonrt— Constitution  of  the 
Court— Presence  of  the  same  two  judges 
doring  a  trial — Sitting  in  separate  courts — 
— Jurisdiction  of  the  Judge  of  the  London 
Small  Debto  Court    599 

liCvingston  v.  Guardians  of  the  Largan  Union — 

Poor-law  guardians— Liability  to  damages  in  an 
action  of  tort 68 

Lichfield  Election  Petition—- 

t 

Bribery  at  common  law — Treating — Paying 
travelling  expenses  of  person  not  entitled  to 
vote — Influence — When  exercise  of  illegal — 
Suspicion — Inferential  evidence — Promises  ...  437 

London,  Chatham,  and  Dover  Railway  Company  v. 
Mayor  of  the  City  of  London— 

The  Holborn  Valley  Improvement  Act  1864,  stats. 
27  &  28  Vict.  0.  61  (Local  and  Personal 
Acts) — Primary  meaning  of  the  words  "  street 
or  roadway** 257 

Uqyd  V.  Burrup  and  anothei>— 

Dutriot  Church — Minister's  stipend — Payment 
of,  out  of  pew  rents — Duty  of  churchwardens 
relative  thereto — Application  of  pew  rents 
paid  in  advance  to  arrears  of  stipend — 
Minister's  right  of  action  against  ohurcb- 
wardens  for  arrears — Rents  eoUeoted  by 
outgoing  and  not  paid  over  to  incoming 
churchwardens — Liability  of  the  hitter  for-~- 
Churoh  Boilding  Acta  (58  Geo.  3,  0.  45, 
B.  73,  and  59  Geo.  3,  0.  134^  s.  26)— 
Trustee  and  eettui  que  trust 370 


M. 


HicFadzen  v.  Mayor,  &c.,  of  Liverpool — 

Practice — Interrogatories  under  sect  51  of  Com- 
mon Law  Procedure  Act  1854^»AHkm  against 
a  OQcporatinn.  .for  mslieions  sffre4t  And  false 
imprisonment  and  wrongful  dismissal — Appli- 
cation to  exhibit  interrogatories  to  town  elerk 
Bona  Jidee  of  pn^oasd  questions — DiioretiOB 
of  court  ••••« ••••.•.••••.•••••••«•••••*•  124 


MAGISTRATES*  OASES. 


vu 


Index  to  Names  ov  Cases. 


Uwgate  Pier  and  Harbour  Gompitny,  apps.,  v.  Town 
Coonoil  of  Mar^alo  acting  as  Local  Board  of  Health, 
respa. — 

Naisanoe  removal — Seaweed  left  by  ibe  action  of 
the  Hea— Duty  of  removnl — 18  &  19  Viot. 
c.  121,8.  12 page  590 

If .  rtin  9.  Mackonochie ;  Flamank  v.  Simpsoo — 

The  eelebFatioo  of  the  Holy  Gomronnioo— Elera- 
tioo  of  the  elements — Mixed  chalice — Exoea- 
sive  kneeling — Lighted  candles — Incense — 
Injanctions  of  1 54 7*  —  Discretion  of  the 
ordinary — Bftes  and  ceremonies 26 

Martm  v.  Mackonoohie 

Bitoalism — The  elevation  of  the  cnp — Kneeling 
— Lighted  candles — ^Incense — Mixing  water 
with  the  wine — The  rubrics 287 

Mattsnon  v,  Elderaeld^ 

Mortgage  te  permanent  burldiDg  society*— 
Power  of  sale — Divconnt  on  future  instalments  G04 

Mayor,  Aldermen,  fte.,  of  Oldham,  apps.,  9.  Orer- 
■eers  of  Oldham,  &c.,  resps. — 

Poor-rate— Municipal  corporation— 4  &  5  Viot. 
c  48,  s.  1 — Exemption  from  liability  to  be 
mted 21 

Mayor,  &o.,  of  Reigate  v.  Hart — 

II  &  12  Vict,  c  43,  s.  SI — Meaning  of  word 
**  borough  " — ^Penalties,  to  whom  payable, 
treasurer  of  borough  or  of  county 18 

Medwin,  app.,  v.  Streeter,  reap.— > 

Parliament — Borough  vote — Claim  to  be  rated—* 
When  claim  to  be  made — Representation  of 
the  People  Act  1867  (80  &  81  Vict  c.  102), 
a.  3;  2  WUl.  4,c.  45,  s.  30 458 

Merrall,    app.,  v.  Ecclesiastical   Commissioners    for 
England,  reaps. — 

Landlord  and  tenant — Lease  by  a  corporation — 
Absence  of  a  corporate  seal — Holding  over — 
Implied  yearly  tenancy — Use  and  occupation 
—Power  of  a  corporation  to  sve  on  a  demise 
void  for  want  of  seal — Mutuality — Equitable 
obligation  to  perform  contract — Consideration    608 

Metro|Militaii  Board  of  Works,  apps.,  v,  Olevar,  resp.— 

Boad  fbmed  for  building  as  a  street — Back 
gardens  abutting  on  a  new  street — 25  & 
26  Vict,  c  102,  n  98  - 148 

MetropoEtu  Board  of  Works  v.  Metropolitan  Railway 
Oompany — 

Statutory  right  to  lateral  support — Metropolitan 
BaUway  Act  1854  (17  &  18  Vict  c.  ocxxi.>- 
Metropolis  Local  Management  Act  1855 
(18  &19  Viot.  c.  120) 197,  405 

Mitton,  app.,  v,  Troke,  reap. — 

Bnad^-Selling  ofberwise  than  by  weight — 
Evidence  of— 6  &  7  WUL  4,  o.  87,  s.  4  589 

Mooo,  app.,  V.  Andrew,  resp.-— 

Parliament — Boroagh  vote — ^Kotice  of  objection 
— Deecriptioo  of  listr-«  Viot.  c  18,  sche- 
dule B,  No.  10 ^....  330 

Moone  r.  Boss 

Gaoler — Discharge  of  prisoner  in  custody  for 
contempt  of  Court  of  Cliancery — Neglect  to 
dieefaarge — Form  of  action — 11  Geo.  4,  and 
1  WiiL  4,  a  36,  s.  19,  Ba^-«6Ct  6  615 


Moore^  app.,  v.  Town  Clerk  of  Salford,  resp. — 

Parliament — Right  of  a  woman  to  appeal  from 
a  decision  of  a  revising  barrister — 6  Vict, 
c.  18,  S.42    page  308 

Aluuster,  ex  parte — 

Criminal  information — Second  application  — 
Praoticeof  the  court 612 


N. 
Neate  v.  Hart — 

False  iinpriMonment— Notice  of  action — Larceny 
Act  1861  (24  &  25  Viot.  c  96),  as.  51,  103, 
113   61 

Norris,  app.,  r.  Pilcher,  reap. — 

Notice  of  obieotion — Duplicate  atamped  by  the 
Post  office — Variation — Description  of  objeo- 
tor*s  residence — Registration  Act  1843,  ss. 
100,  101  310 

Norwich  Election  Petition — 

Bribery — "By  or  on  behalf  of»* — Agency — 
Relation  between  candidate  and  agent  that  of 
masisrand  servant — Form  of  petition 335 


0. 

Oldham  Election  Petition— > 

Soroiiny — Opening  the  register — 6  Vict  c  18 — 
Moiie  of  procedure — ^Ambiguous  headings  to 
votes— Particulars — 11  &  12  Vict  c.  98,  s. 
56,  role  7 — Receipt  of  parochial  relief — 
Personation — Residence  —  Judges*  power  to 
amend  barrister's  liht — Non-payment  of  rates 
-—  Matter  for  revising  barrister  —  Double 
occupancy — Tendered  votes — Intimidation  ...  517 

Sorntiny — Application  after  trial — Classes  re- 
jected—Costs       540 

Osgood  V.  Nelson— 

Frsehold  office — Kegistrar  of  SheriflTs  Court  of 
City  of  London — Power  of  removal— Juris- 
diction of  Court  of  Common  Couocil — Effect 
of  County  Courts  Act — 15  Vict  e.  IxzviL  s. 
11—30  &  31  Vict  c.  142,  ss.  34,  35 465 


P. 


Palmer's  Shipbmlding  Company,  spps.,  v,  Chaytor, 
resp.— 

Factory — Enjoyment  of  children— Iron  ihip« 
building    362 

Peass  and  others  v,  Norwood  and  another — 

The   Parliamentary  Elections  Act — Sects.   6 
(clause  4),  41,  and  42— Surety— Cotto  294 

Perryman  p.  Lister- 
False  imprisonment—  Plea  of  justification — 
Reasonable  and  probable  cause 105 

Pigott,  Re-~ 

Writ  of    error — Mifldemeanor — Jurisdiction  of 
Lord  Chancellor 208 


Babbits  v.  Woodward- 
Practice — Eoelesiaitical  law  —  Sequestration  — 
Clergyman's  life  estate — Consolidated  order  of 
court,  No.  29,  nle  II  640 


•  •• 

VIU 


MAGISTBATES'   OASES. 


Index  to  Names  of  Cases. 


Reg.  V,  Alsop. 

Perjarj — ^Materiality page  563 

Beg.  V.  Anderson- 
Murder — Foreigner — Britiah  ship — JnrisdictioD    266 

Beg.  V.  Barrow — 

Rape — What  amounts  to 255 

Reg.  V.  Brackenridge  and  Eling — 

Forgery — Engraving  plate  of  a  Scotch  bank-note 
—Jurisdiction 66 

Reg.  V,  Burrows^ 

False  pretences — Evidence 579 

Reg.  V.  Clegg— 

Perjury — Incompetency  of  witness— Mistake  of 
fact   189 

Reg.  V,  Cohen — 

Baron  and  feme  —  Larceny  —  Wife  not  acting 
under  control  of  her  husband  128 

Beg.  tf.  Commissioners  for  Improving  the  Town  and 
Harbour  of  Southampton — 

Security  for  costs — Power  of  Queen's  coroner — 
Lapse  of  time — Bight  to  security  lost  by  delay  607 

Reg.  V,  Crab- 
False  pretences — Obtaining  money  by  pretending 
to  carry  on  a  certain  business    126 

Reg.  V,  Curme  and  another  (Justices  of  Dorchester) ; 
ex  parte  Faber — 

Bastardy — Order  of  affiliation— Payment  of  more 
than  thirteen  weeks'  arrears  due  before  the 
making  of  the  order 104 

Reg.  p.  Davis — 

False  pretences — Evidence 252 

Beg.  V.  Diplock — 

(^  tmrronto— Plea  of  several  matters — Power 
of  Crown  to  traverse  and  d«mur  at  same  time  245 

Beg.  tr.  Diprose— 

Embezzlement — Friendly  society— Secretary  ...  849 

Reg.  V,  Dixon — 

Embezzlement — Serrant  or  agent 251 

Beg.  r.  Dodd — 

Forgery — Intent  to  defraud— Trades  union — 
lUegsl  society   • 13 

Reg.  9.  Exeter,  Inhabitants  of  the  City  of— 

Poor  Law — Order  of  removal — Settlement  by 
renting  a  tenement — Declaration  of  a  deceased 
tenant  625 

Reg.  V,  Eyre— 

11  &  12  Vict.  c.  42,  as.  2,  17,  20,  2.^—11  &  12 
Will.  3,  c  12,  and  42  Geo.  3,  c.  85  -Offences 
committed  by  governors,  &c.,  beyond  seas 
under — Summary  jurisdiction  of  magistrates 
— ^Taking  of  depoeitions     86 

Reg.  V,  Fawoett  and  others  (Justices  of  Durham) ; 
Ex  parte  Hodson — 

Application  to  justices  for  a  summons — Refusal 
to  grant — Non-exercise  of  judicial  functions 
— Vexatious  Indictments  Ast  272 

Reg.  F.  Firth — 

Larceny — ^Continuous  act — 24  &  25  Vict  c.  96, 
s.  6  ■. 407 


12 


Reg.  V,  Freeman  (Clerk) — 

Election  by  parishioDerB  of  a  churchwarden-— 
Claim  of  exemption — Appointment  of  another 
person — Conditional  re-efection — Mandamm 
against  an  archdeacon •page 

Reg  V.  Graham^ 

Bankruptcy — Indictment  for  misdemeanor  under 
— Criminal  proceedings  pending  examina- 
nations  of  bankrupt — Competency  of— Costs    24 

Reg.  9.  Great  Western  Railway  Company- 
Poor-rate — ^ValuMtion  Ust —Appeal— Notice   to 
assessment    committee  —  Union    Assessment 
Committee  Act  1864  (27  &  28  Vict,  c  89), 

8.  1     


596 


Reg.  V,  Guardians  of  the  Medway  Union — 

Appeal — Lunatic  pauper — Order  of  maintenance 
— Right  of  appeal  in  parish  affairs — 15  &  16 
Vict.  c.  97,  s.  108—24  &  25  Vict.  e.  55, 
s.  7   


89 


Reg.  V.  Halford — 

Larceny — Evidence  •    64 

Reg.  t;.  Hibbert — 

Abduction — ^Taking  out  of  father's  possession — 
24  &  25  Vict.  c.  100,  s.  .55 428 

Reg.  V.  Highway  Board  of  the  District  of  Kings- 
bridge  ;  ex  parte  Cornish — 

The  Same ;  ex  parte  Pitts- 
Highway — Expenses  incurred  in  opposing  a  Bill 
in  Pariiament— 27  &  28  Vict.  o.  101,  s.  32...     98 

Reg.  V,  Jenkins — 

Evidence — Dying  declaration — Admissibility  ...  560 

Reg.  V.  Justices  of  Westmoreland ;  Mayor,  Aldermen, 
and  Burgesses  of  Kendal,  apps.,  Justices  of  West- 
moreland, resps. — 

Quarter  sessions  —  Power  of  adjournment  — 
Adjournment  over  an  intermediate  sessions  ...     59 

Reg.  V.  Kean  and  others — 

Evidence — Bankruptcy  examinations — 12  &  18 
Vict.  c.  106,  s.  117—24  &  25  Vict  c  134, 
8.  203    678 

Reg.  V.  Inhabitants  of  Llantrissant — 

Poor-rate— Railway — Branch  line — Contributivo 
value 576 

Reg.  9.  Lumley — 

Bigamy — Onus  of  proof  of  first  husband  or  wife 
being  alive  at  the  time  of  the  second  marriage  564 

Reg.  V,  M^Cann  and  another — 

Poor-rate  —  Rateability  —  Occupation  by  the 
Crown — Corporation  as  servants  of  the 
Crown — Commissioners  of  Works  and  Public 
buildbgs— Chelsea  Bridge    202 

Reg.  V.  McKale— 

Larceny — ^False  pretences — Property  when  not 
parted  with  • 65 

Reg.  V.  Marsden — 

Assault  on  constable — Unlawful  apprehension 
— Continuous  pursuit   62 

Reg.  V.  Martin  and  others  (Justices  of  Glamorgan- 
shire)— 

Poor-law — Overseer  of  the  poor — Bankruptcy  of 
— Deficiency  in  his  acconnts — Recovery  of — 
7  &8  Vict  c.  101,8.  32  ;  4  4fe  5  WilL4,c.  76, 
8.  99 401 


MAGISTRATES*  OASES. 


iz 


Inosx  TO  Naicbs  or  Cases. 


B^  9.  Mayor  of  £keter  (Dip8dale*8  casej 

5  4  6  Will.  4,  c  76,  8.  9— Beoti6c8tioD  of 
boigoflB  roll — ^Bosidenoe  withio  the  borough — 
Qnantain  of  raaideooe^Afaiidlaifitu — Status 
of  objecting  bargeee — Service  of  rule page 

Beg.  V.  Major  of  Exeter  (Westcoinb'a  caae)-^ 

5  &  6  Will  4,  c.  76,  a.  9— Bectifioation  of 
bnrgesa  n^ — fieaideaoe  withia  the  borough — 


292 


281 


B«g.  V.  Major  of  London — 

Writ  of  restitution— Larceny— Juriadiction  of 
Gourt  of  Queen's  Bench— 24  &  25  Vict,  c  96, 
B.100    


613 


B^.  r.  Mayor,  4fcc,  of  Tamworth ;  {Ex  parte  The 
Mayor,  Aldermen,  and  Burgesses  of  Tamworth) — 

5  &  6  Will  4,  c,  76,  s.  92— Payment  of  oor- 
porate  oosta  out  of  boroogh  tnnd — Band  fidet  293 

B«g  V,  Mayor,  Aldermen,  and  Burgessen  of  Tewkes- 
bury— 

Town  councillor  —  Disqualification  —  Effect  of 
knowledge  of  fact  constituting  disqualification 
— Ignoranoe  of  law  182 

Beg.  9.  Meakin — 

False  pnteacea — Bepreseutation  that  goods  were 
Qoencumber  d   580 

Bag,  9.  Metropolitan  Board  of  Works— 

Poor-rate^Beneficial  occupation— The  Metro- 
politan Board  of  Works — Assessiiieiit  of 
sewers  and  other  works  connected  therewith...  233 

Beg.  9,  Montgomeiyshire,  Justices  of — 

Appeal  to  sessions  against  an  order  of  settlement 
— Bight  of  respundent  to  costs— Bule^s  of 
sessions — Declining  jurisdiction    379 

Btg,  9.  Kewbold,  Inhabitants  of— 

Uighway—Bepair— Evidence  as  to  liability  of 
parisU  to  repair ', 380 

B^.  9.  Peek  and  others  (Juaticed  of  Devonport) — 

Appeal — Costs— To  whom  payable — Order  bad 
in  part— 12  &  13  Vict.  c.  45,  s.  5;  11  ft  12 
Vict,  c  43,  s.  27  539 

Beg.  V.  Plenty- 
Municipal  corporation — Voting   papers — Initial 
letters  for  Ctiristian  name — Misnomer  582 

Bfljg.  V,  Prinee— 

Larceny — ^Agent  parting  with  property 253 

Beg.  V.  Quigley— 

Indictment  for  murder — Statement  of  deceased 
taken  in  the  absence  of  the  prisoner — Admis- 
sibility of  statement  in  eridence  under  the 
30  &  31  Vict.  c.  35,  s.  6 — Notice  to  prisoner 
of  intention  to  take  the  statement — Operation 
of  act  in  the  absence  of  iiotice — Dying  declara- 
tion        22 

Beg.  V.  Bogers  and  others — 

Larceny — Jurisdiction — ^Transmission  of  stolen 
property  into  another  county^Bailway— 
24  &  25  Vict  e.  96,  s.  14    127 

Beg.  0.  Bossell — 

Clerk  of  the  peace— Bemoval  of  sessionfr^Be- 
yiewing  decision  of 363 

Beg.  o.  Byland^- 

Carnal  knowledge  of  a  girl  between  ten  and 
twelre— Indictment — Attempt. • 128 


Beg.  V.  Sculcoats,  Inhabitants  of — 

Suspended  order  of  removal — Cost  of  maintenance 
— When  recoverable— 35  Geo.  3,  a  101,  a.  2 
—49  Geo.  3,  c  124,8.  3—9  &  10  VicL  c.  66, 
s.  1—28  &  29  Vict  c.  79,  8.  8    pa^e  241 

Beg.  V.  Secretary  of  State  for  the  Home  Department 
Re  Borough  and  Parish  of  Lymington— 

Local  Government  Act  1858  (21  &  22  Vict  c.  98) 
— Power  to  adopt — Places  having  a  known  or 
defined  boundary — Less  place  included  within 
the  limits  of  a  greater^Borough-^  Parish — 
Order  of  Secretary  of  State— Cerltorart  237 

Beg.  9.  Shepherd  and  otbere — 

Indictment  nnder  24  &  25  Vict,  c  97,  s.  10— 
Explosive  substance  in  condition  to  explode — 
Whether  necessary 190 

Beg.  V.  Shickle-— 

Larceny — Tonng  partridges 858 

Beg.  9.  Summers — 

Term  of  penal  servitude  —  Misdemeanor  — 
Prerions  conviction- 27  &  28  Vict  c.  47,  s.  2  429 

Beg.  v.  Taylor ;  Beg.  9.  Canwell  and  Dunn- 
Misdemeanor — Maliciously  wounding — ^Inflicting 
grevious  bodily  harm— Common  assault  563 

Beg.  V.  Twiss — 

Consecrated  ground — Faculty  to  desecrate — 
Ecclesiastical  Court — Prohibition 583 


Beg.  V,  Tyrie — 
Embezzlement- 


Friendly  society— Treasurer  ...  381 


Beg.  V.Watson;  (Re  Watson,  app.,  an  appeal  between, 
and  tlie  Churcliwardens,  <Scc.,  of  the  Parish  of 
UessJf,  resps.^ 

Poor-rate — Lands  liable  for  tithes  and  ecclesias- 
tical dues  in  one  parish,  and  Hssessable  ro  the 
poor-rate  of  another  parish  100 


Beg.  V,  Western — 

Indictment — Misdescription    of  jnstioes   before 
whom  perjury  alleged  to  have  been  committed 


63 


Beg.  17.  Becorder  of  Wolverhampton  ;  In  the  matter 
of  an  appeal  of  Scott,  npp.,  v.  Justices  of  Wolver- 
hampton, resps. — 

Obscene  publications — 20  &  21  Vict,  c  83,  s.  1 
— Seizure  of  obscene  books — Intention  of  the 
possesbor — Order  for  destruction  of  bi>oks 75 

Bichings  v.  Cordingley-* 

Churohwarden — Ornaments — Bight  to  keys  of 
the  churoh 203 

Bippin  and  another  v,  Bastin^ 

Letters  of  request  must  be  moved  by  counsel 
— Practice— Giimch-rate — Advance  by  com- 
missioners— *•  Church'*  including  "  chancer*    619 

Boos  V,  Adcock — 

Waste— Digging  gravel-7-Bector— Action  by 
successor  agiiinst  represeotatives  of  a  de- 
ceased rectur , , , 228 

Bugg.  V.  Bishop  of  Winchester — 

Two  cliapelries  united  into  a  separate  benefice 

Churoh   in  each  of  the  chapelries— Duty  of 

incumbent  of  beiefice  as  to  Sunday  services 

Service  in  each— Church  pnlled  down  and  re- 
bnilt  on  same  site— Beoonsecration,  whether 
necessary — Coamon  eoclesiaatical  law — Act 


MAOtsmATES'  OAfflSS. 
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of  Uniformity  (13  &  U  Oar.  2,  c  4),  s.  2 — 
Ecclesiastical  offence  under  Church  Discipline 
Act  (3  &  4  Vict  0.  86) — Proceedinga  under 
1  &  2  Vict,  a  106,88.77,  109 pag9  313 

Bagg  0.  Kingsmill — 

Vault  under  chapel — Performance  of  service  by 
incumbent  in  unconsecrated  ground — Discre- 
tion of  ordinary  to  grant  faculty  to  bury  in 
the  chancel  or  bodv  of  a  church  1 

Ryder  v.  Hamilton — 

Special  case , , 


295 


Rylsnds  9.  Fletcher  and  another — 

Trespass  —  Artificial   raserroir  — -  Uadergroond 
escape  of  water — CSonsequential  damage 209 


S. 

Salford  Election  Petition — 

Hiring  of  roughs — Conveyance  of  voters  to  the 
poll — Treating  —  Drunkenness  of  voters — 
Undue  influence — General  violence  not  alleged 
in  petition — Beerhouse-keeper's  accounts — 
Evidence — Custom  of  borough — Payment  of 
day*s  wages  to  partisan's  tmfioy^s  engaged  in 
election — Offers  of  bribes — Isolated  payments 
of  trifling  sums — Agency 498 

Salisbury  Election  Petition  ;  Ryder  v.  Hamilton — 

Scrutiny — Non-payment  of  rates — Express  de- 
cision of  revising  barrister — Regibtration  Act 
1843  (6  Vict.  c.  18),  s.  98 569 

Shaw,  app.,  v.  Morley,  resp. — 

Betting  houses — Temporary  structure  on  race- 
course for  betting  purposes-~Conviction  for 
conducting  the  business  of  same  under  16  &  17 
Vict.  c.  119,  s.  3— "office"  or  "place"— 
Construction c.  185 

Sheppard  v.  Bennett — 

Letters  of  request— Dl&crotion  of  Dean  of  Arches 
to  accept  or  refuse — Refusal  to  accept — No 
grounds  alleged— Heresy — 23  Hen.  8,  c.  9 — 
3  &  4  Vict  c.  86,  B.  13  620 

Springhead  Spinning  Company  (Limited)  v.  Riley — 

Demurrer — Trades  union -—Jurisdiction — 6  Geo.  4, 
0.  129— Injury  to  property— Injunction  191 

Stafford  Petition    482 

Stafford  Election  Petition — 

Particulars  of  accounts — Inspection  of  Touchers  517 


Staleybridge  Election  Petition — 

Intimidation — Treating — Agency — Volunteers — 
Delegated  authority  to  bring  up  voters 


450 


Stevens  v.  Copp — 

Landlord  and  Tenant — Condition  in  lease  for  re- 
entry on  conviction  of  occupier  of  any  offence 
against  the  game  laws— Shooting  without 
taking  out  certificate — Whether  an  offence 
against  the  game  laws,  or  only  against  the 
revenue — 23  &  24  Vict.  c.  90,  s.  4 — Covenant 
running  with  the  land — Ejectment  by  assignee 
of  reversion — ^22  Hen.  8,  c.  34 376 

Summons,  A,  Re — 

Parliamentary  Elections  Act  —  Summonses  — 
Before  whom  to  be  heard 286 

Stockport  Petitions,  The — 

Election  petition — Applicatioa  to  withdraw — 
Memorial  by  electors — Practice — Costs. . .  h . . . .  409 


T. 

Taff  Vale  Railway   Company,    apps.,    o.    Thoraaa 
Davies,  resp. — 

Railway — Local  Ac<^— Public  road  carried  over  a 
railway — Repair  of  approaches p9gt  231 

Talargoch  Company  (Limited)  o.  The  Guardians  of 
the  St.  Asaph  Union — 

Poor-rate— Rateability  of  artificial  watercourse 
conveying  water  to  lead  mine — Agricultural  or 
enhanced 'value  of  land 175 

Tamworth  Election  Petition — 

Agency — Coalition  of  candidates  —  Bribery — 
Treating — Undue  influence  by  land  agent — 
General  drunkenness — Agency  by  adoption  — 
Employment  of  "private  police" — Employ- 
ment of  voters — ^The  law  as  to — Evidence — 
Procedure — Effect  of  opening  oases  not  proved 
—Costs 482 

Thomas  and  others  v.  Wylie  and  another  ;  Broad  and 
others  v.  Fowler  and  another — 

Election  petitions-*  Recognisances — Sufficiency 
of— The  Parliamentary  Elections  Act  1868 
(31  &  32  Vict,  c  125) 282 

Tomlinson,  Richard,  Ex  parte— 

Conviction  —  Cer^tbrart  to  remove — Recognisance 
Absence  of  the  defendaat — Enlar^^ement  of  the 
return  to  the  certiorari 538 

Treacher's  Settlement,  /2e— 

Practice — Petition — Produce  of  leaseholds — 
Metropolis  Improvement  Act  1863  172 

Trenfield,  app.,  v.  Lowe,  resp. — 

Vote  for  a  couniy — Eqairable  freehoM — ^Actual 
and  bona  fide  occupation — 2  Will.  4,  c.  45, 
s.  18—30  &  31  Vict  0. 102,  s.  5    553 

Trotter,  app.,  i;.  Watson,  resp.— 

Qualification  for  county  franchise — Equitable 
leasehold  estate — Member  of  a  building  society 
—30  &  31  Vict  c.  102,  s.  5    461 

Trustees  of  Emunnel  Hospital,  Westminster  v.  Me- 
tropolitan District  Railway  Company — 

Compensation  for  land — Suggested  want  of 
jurisdiction  of  the  tribunal — Acquiescence — 
Certiorari 369 

Tulk  9.  Metropolitan  Board  of  Works— ' 

The  26  Vict.  c.  13  (the  Act  for  protection  of 
public  gardens  and  pleasure  grounds) — Its 
construction — Places  irrevocably  set  apart  for 
the  public  use  or  enjoyment  188 

Turner  v.  Bryett — 

Metropolis  Building  Act,  s.  38 — ^What  is  a 
separate  building — Surveyor's  fee 67 

W. 

Wallingford  Election  Petition — 

Treating  —  Public-house  scores  —  Quantity  — 
Corrupt  motives — Agency 434 

Warrington  Election  Petition — 

Voting  tickets — Mode  of  voting— Inefficiency  of 
poll  clerk — IiTegularity  in  taking  poll— What 
necessary  to  avoid  an  election — Adding  ten- 
dered votes  at  trial — Procedure 418 

Watkins,  app.,  v.  Churchwardens  and  Overseers  of 
Milton-nezt-Gravesend,  &o. — 

Poor-rate  — •  Occupation  —  Eiolusive  use  — 
Licence — Moorings  in  riTer — Coal-hulk  119 
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Westbnry  Eleedoo  Petition- 

Intimjdatiog  workiDan — Gtooeral  terror— R«spon- 
■ibility   of    principal — Single  act    of    andne 
inflneooe  voids  an  election — Threats— Recri- 
mination—Goets— 17    &   18   Vict    c.    102,   • 
n.  2,  9,  5,  and  36—31  &  32  Viot  a  125, 

>*  11 page  442 

Afffinoj — ^Name  on  pnbliithed  list  of  committee...  450 
Treating — Inflnenoeon  election 450 

WestmiDatar  Election  Petition- 
Treating — Bribery  —  Payments  to  voters  for 
ttdbibiting  election  placards — Intentions  of 
cmndidate — Agency — Canvassers  of  a  political 
mociation  supporting  the  candidate — Com- 
mittee of  candidate,  bow  far  agents^Large 
•lection  ezpenditare — Statement  of  expenses 
to  be  delivered  to  retnming  officer — Bills  and 
▼onobers— Coats — Evidence 506 


Whiteley,  app.,  v»  Cbappell,  resp. — 

Board  of  guardians — Election  of — ^False  persona- 
tion of  a  voter — 14  &  15  yiot.o.  105,  s.  3  ptige  240 

Windsor  Election  Petition — 

Agency — Authority  to  canvass  constitutes — Em- 
ployment— General  management  of  election- 
Prior    election — Parliamentary    precedents — 

Costo 333 

Scrutiny — Procedure 335 

Evidence — Previous  election 386 


T. 

Tonng  and  another  v.  Piggins — 

Parliamentary  Elections  Act — Costs — Recogni- 
sance— Before  whom  to  be  ackoowledged 283 


INDEX  TO  SUBJECTS  OF  CASES. 


ABDUOnON. 

What  IB  ft  taldng  out  of  the  poaaesaion  of  the  father 
—24  &  85  Vict.  &  100,  a.  55 pa^e  488 

ADJOURNMENT. 

Bj  quarter  aeauona  orer  an  intermediate  aeeaiona — 
Power  of  69 

ALEHOUSE. 
(See  /imJfceeper.) 

APPEAL. 

Bight  of,  againat  an  order  of  maintenauce  of  a  Innatic 
pauper,  in  whom  veated 89 

To  quarter  aeeaiona  againat  an  order  of  reraoTal — 
Bight  of  reapondent  to  ooeta — Juaticea  declining 
juriadiction    879 

To  whom  coeta  pajable --Order  bod  in  part — 12  &  13 
Vict  &  45,  a.  5—11  &  12  VicL  c  43,  a.  87 589 

(See  Quarter  Stitiont.) 

ABCHES,  COURT  OF. 

Pariah  oonaiating  of  two  benefioea,  with  a  chnpelrjr  in 
each — Duty  of  incumbent  to  perform  Diyine  aerrice 
— Authoritj  of  the  ordinary — 1  &  2  Vict.  c.  106, 
C.80 116 

Practice — Lettera  of  requeat  maj  be  moved  bj  coonael 
—  Church-rate  —  Advance  bj  commiabionera  — 
'^charoh"  indudea  ** chancel'*  619 

Lettera  of  requeat — Discretion  of  dean  to  accept  or 
refuse — Refusal  without  grounds  alleged — Practice 
— Heresy  620 

(See  Church — EoektioMtioal  Law.) 

ARREST. 

Privilege  from,  on  ciyil  prooeaa  of  a  person  charged 
with  an  offence  before  a  magiatrate  redetmdo — Law 
reriewed    430 

ASSAULT. 

On  a  constable— Unlawful  apprehension  62 

Verdict  of,  maj  be  returned  under  an  indictment  for 
malicionalj  wounding  or  doing  grisvoua  bodily  harm  563 

(See  Orknindl  Lno,) 

BANKRUPTCY. 

Admiaaibility  of  examination  in  a  sriminal  proaecu- 
tlon  578 


BASTARDY. 

Payment  can  be  ordered  of  no  more  than  thirteen 
weeka*  arreara  before  the  making  of  the  order  page  104 

Application  for  aummona  for  order — ^Place  of  real- 
denoe  of  the  woman  —  What  ia  corroboratiTe 
evidence  ia  for  the  juaticea  only  573 

BETTING  HOUSES. 

Temporary  atructure  on  a  racecourse  for  betting  pur- 
poaea— Conviction  for  conducting  buainesa  there^ 
Meaning  of  term  **  office  **  or  '*  place  **  in  16  &  1 7 
Vict,  c  119,  a.  3  ./ 185 

BIGAMY. 

Burden  of  proof  of  first  husband  or  wife  being  alive 
at  the  time  of  aecond  marriage 564 

(See  Criminal  Law.) 

BODILY  HARM. 
(See  AuoMU—CrimibMl  Laio^Womtding,) 

BREAD. 

Eindenoe  of  selling  otherwiae  than  by  weight  under 
6  &  7  WUl.  4,  c  37,  a.  4     589 

BUILDING  SOCIETY. 

Permanent  mortgage  to — Power  of  aale— Diaoonnt  oo 
future  inatalmenta    604 

BURIALS. 

Grrant  of  ezduaive  right  of  burial — Bight  to  plant 
flowera  on  the  grave — Right  of  board  to  make 
regulations— Buriala  Act,  as.  33  and  38 145 

CAB  ACTS. 

Refusal  to  take  fare — A  railway  station  not  a  **  public 
atreet  or  road"— 1  &  2  Will.  4,  c  22,  a.  35 637 

(See  Hadbnejf  Ceariaffa.) 

CAMPBELL'S,  LORD,  ACT. 

Obscene  poblicatioiia,  what  are 75 

(See  Nuiaanee,) 

CATTLE. 
(See  Highwajf,) 

CENTRAL  CRIMINAL  COURT. 

Conntitution  of  the  court — Preaenoe  of  the  aame  two 
judgee  during  the  trial — Sitting  in  aeparate  courta 
— Juriadiction  of  the  Judge  of  the  London  Small 
Debta  Court 599 
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OBBTIORABI. 

To  nmofB  oonviction — Reoogoisanee — Absence  of  de- 
fendant—Enlargement  of  retnm pa^  538 

OHABITY. 

Tnutftr — Liability  of  tnutees — Information 382 

SebflOie— Thist  to  dothe  and  educate  "  poor  bo/s  " — 
Mode  of  eztenaion^Gapitation  fee  567 

CHURCH. 

Perpetoal  eorate—Reotoi^— Property  and  right  of  de- 
pastuing  in  chnrchyard^User    81 

Parish  condeting  of  two  benefioes  with  a  cbapdry  in 
each — Duty  of  mcnmbeut  to  perform  diyine  eeryioe 
— Authority  of  the  ordinary 116 

Onuunents  oaed  against  the  wishes  of  the  church- 
wardena — ^Right  to  remoTe— Right  to  keys  of  the 
oharch  , 203 

Faculty  to  desecrate  consecrated  groond — £ocle6ia»- 
tical  church— Prohibition 583 

Letten    of    request — ^Practice — ^Advance    by    com- 

missiooen — ^''Church  **  includes  "chancel"   619 

i8M  Plariik  liOw—ArcheSf  Court  of—Ecoksiattioal 

Law.) 

CHURCH  BUn<DINO  ACT. 
(See  EedetiMtiodl  Law,) 

CHURCH  RATE. 

Adtanoe    by     oommissiooers — *'  Church  "    inelades 

**chanoel " 619 

(See  Poor-raU — Ecelettasiical  Law.) 

CHURCHWARDEN. 

Election  of,  by  parishioners — Claim  of  exemption — 
Appointment  of  another — Conditional  re-election...     12 

Ornaments  used  in  the  church  without  consent  of — 
Right  to  remoye— Right  to  keys  of  the  ohnrch    203 

Of  a  district  church,  duties  of— Payment  of  minister's 
stipend  out  of  pew-rents — Right  of  action  agaiuHi 
for  aman — Liability  of  incoming  churchwardens 
for  rents  collected  and  not  paid  orer  by  outgoing  370 
(See  Ecetetiastioal  Law.) 

CHURCHYARD. 

Property  and  right  of  depasturing  in 81 

(See  EoektiattwU  Law.) 

CLERGY,  THE. 
(See  EcoUtkwUoal  Law.) 

CLEKK  OF  THE  PEACE. 

RraioTal  of,  by  quarter  se^sions — Court  will  not 
xtriew  decision 363 

COLONIES. 
Oflenoes  committed  by  goveniors  of — Sommary  juris- 
dktioa  of  justices^— Taking  of  depositions  86 

CONSTABLE. 
Assault  on — Unlawful  apprehension  by — Duties  of...     62 

CONVICTION. 

(hfiiorari  to  remore  —  Reoognisanoe — Absence  of 

defendant— Enlargement  of  return  538 

(See  Criminal  Law.) 

CORONER. 
Power  of  Que«n'a  coroner— Security  for  costs 607 

CORPORATION. 
(See  Mwrndpal  Cvrporatum,) 

CORPORATION,  ECCLESIASTICAL. 

LaMs  by — ^Absence  of  eorporato  seal— Holdmg  over 
—Power  of  corporation  to  sue  on  a  demise  void  for 

want  of  seal 608 

(See  EoGUtkwHoal  Law,) 


COSTS. 

Payment  of,  out  of  the  borough  fund  by  a  corporation 

•^Bonajidot page  293 

On  appeal  against  justices  to  grant  alehouse  licence — 

To  whom  payable 539 

Appeal  against  an  order  of  remoyal — Abandonment — 

Right  of  respondent  to  costs 379 

Security  for — Power   of  Queen's  coroner — Security 

lost  by  lapse  of  time 607 

CRIMINAL  INFORMATION. 

When  the  court  will  not  permit  a  second  application 
to  be  made  for  a  rule  for — Practice 612 

CRIMINAL  LAW. 

Fiilse  pretences— Obtaining  money  by  pretending  to 

carry  on  a  certain  business 126 

Larceny — A  watch  stolen  m  Liverpool,  and  sent  to  a 

receiver  in  Middlesex,  is  liable  in  the  latter 127 

Larceny — Circumstances  under  which  the  wife  held 

not  to  be  acting  under  the  control  of  her  husband  128 
Rape— On  an  indictment  for  having  carnal  knowledge 
of  a  girl  between  ten  and  twelve,  the  prisoner  may 

be  convicted  of  an  attempt  128 

Malidous  injury  by  an  explosive  substance — Must  it 

be  in  a  condition  to  explode 190 

Peijury — A  witness  incompetent  to  be  such  in  law 

cannot  be  convicted  of  perjury 189 

Manslaughter— Indictment-— Charging  cause  of  death  226 

False  pretences — Charge  of  in  indictment  226 

Murder — By  a  private  soldier  in  the  discharge  of  his 

duty 226 

Verdict— Where  indictment  contained  counts  both  for 

felony  and  misdemeanor  '. 227 

Evidence — Where  three  jointly  indicted,  but  one  is 
not  on  trial —Admissibility  of  his  wife    for  the 

prosecution 227 

Evidence— Statements  by  a  witness  contradictory  of 
his  evidence  cannot  be  given  by  the  party  cal- 
ling him    227 

Embezzlement — By  the  secretary  to  a  friendly  society  249 

Embezzlement — Who  is  a  servant  or  agent 251 

False  pretences — Evidence  of  252 

Larceny — Young  partridges  cooped  are  the  subject  of   2r.8 

Larceny — Agent  parting  with  the  property 253 

Rape — what  amounts  to    255 

Manslaughter — By  a  foreigner,  one  of  a  crew  of  a 

British  ship  while  in  a  tidal  river  in  France 266 

Highway — Indictment   for  non-repair— Evidence  of 

liability  to  repair 380 

Embezzlement— By  treasurer  of  a  friendly  society  ...  381 
Larceny — Continuous  act  of  by  tapping  a  gaspipe  ...  407 
Abduction  —  What  is   titking  out  of   the  father's 

possession 428 

Misdemeanor — Previous  conviction — Sentence — ^27  & 

28  Vict,  c  47,  s.  2 429 

Evidence— Admissibility  of  dying  declaration 560 

Malicious  wounding — Grievous  bodily  harm — On  in- 
dictment for,  a  verdict  of  conmion  assault  may  be 

returned    563 

Perjury — Materiality    563 

Bigamy — Burden  of  proof  of  first  husband  or  wife 
being  alive  at  time  of  second  marriage. 564 

(See  also,  the  vcaious  offences.) 

CRIMINAL  LAW  CONSOLIDATION  ACTS, 
CONSTRUCTION  OF. 

Larceny  Act  (24  &  25  Vict,  c  96),  ss.  51,  103,  113 
— Notice  of  action  61 

24  &  25  Vict,  c  98  a.  16— Forgery  of  plate  of  a 
Scotch  bank-note  « 66 

(S«e  Criminal  Law.) 

CUSTOM. 

Right  of  inhabitants  of  a  district  to  a  flow  of  water 
— Who  may  mainlaiu  action  for  interferenoe  with  269 
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CITSTOMS. 

Offenoes  a|(wii8( — Power  of  mugistrate  to  mitigate 
penalti«s — H«viBg  oentraband  on  board  ship,  deten- 
tioD  for pag€  687 

(See  Excite,) 

DILAPIDATIONS. 

LiabUitj  of  rector  for  taking  gravel  from  the  glebe  222 
(See  Ecclesiastical  Low,) 

DRUNKENNESS. 

23  &  24  Vict.  c.  27,  ss.  30,  40— Conviction  for— 
Dismiesal  on  the  merits    697 

EASEMENT. 
(See  WcUer,  Right  of^  Way,  Riffht  of) 

ECCLESIASTICAL  LAW. 

Yaalt  nnder  chapel — PerformaDce  of  service  by  incam- 
bent  in  nnconsecrated  ground— Discretion  of  ordi- 
nary to  grant  facaltj  to  bury  in  tbe  chancel  or 
body  of  a  church  I 

Colonial  bishop—Invalid  excommunication —Clerical 
obedience  ,     15 

flight  of  bishop  to  require  testimonials  —Refusal  to  in- 
stitute—Canons  of  1603— 39th  and  48th  canons...     69 

Perpetual  curate — Lay  rector — Property  and  right  of 
depasluring  in  churchyard — User ,     81 

Marriage  fee — ^Immemorial  custom — Rankness Ill 

Parish  consisting  of  two  benefices  with  a  chapeiry  in 
each — Duty  of  incumbent  to  perform  divine  service 
—Authority  of  the  ordinary 116 

Digging  gravel  on  glebe — Waste,  action  for  against  re- 
presentatives of  deceased  rector 222 

Ritualism — Elevation  of  the  cup — Kneeling — Lighted 
candles — Incense — Mixing  water  with  the  wine  ...  287 

Two  chapelries  united  into  a  separate  benefice,  with 
church  in  each — Duty  of  incumbent  of  benefice  as 
to  Sunday  services  in  each — Church  pulled  down 
and  rebuilt  on  the  same  site — Whether  reconsecra- 
tion  neoflssary — Act  of  Uniformity,  s.  2 — Ecclesias- 
tical offence  nnder  Church  Discipline  Act — Pro- 
ceedings under  1  &  2  Vict  c  106.  ss.  77,  109  ...  313 

Bermuda — Bishop  of  Newfoundland —Stntus  of 
colonial  bishops — Institution — Induction — Writ  de 
vi  taicdremovendd — Court  of  Chancery  in  Burmuda  31S 

District  church — Payment  of  minister's  stipend  out  of 
pew  rents — Duty  of  churchwardens — Application 
of  pew  rents  paid  in  advance  to  arrears  of  stipend 
— Right  of  action  by  the  minister  against  the 
churchwardens  for  arrears — Rents  collected  by  out- 
going and  not  paid  over  to  incoming  churchwardens 
— Church  Building  Acts  370 

Consecrated  ground — Faculty  to  desecrate — Prohi- 
bition— Ecclesiastical  Court.. 583 

Letter  of  request  must  be  moved  by  counsel — Prac- 
tice of  Arches  Court — Church-rate — Advance  by 
commissioners — **  Church  "  includes  '*  chancel "  ...  619 

Letters  of  request — Direction  of  Dean  of  Arches  to 
accept  or  refuae — Refusal  without  grounds  alleged 
— Heresy — ^23  Hen.  8,  c.  9— 3  &  4  VicL  c.  86, 
B.13 620 

Sequestration —Clergyman's  life  estate 640 

(See  Chiureh—  Churchwardens —  Vestry  ^Arches, 

Court  of,) 

ELECTION  LAW. 

I.  Registratiozt. 
II.  Election  PKTmons. 

I,  Registration, 

County — List  of  claimants —Notice  of  objection  — 
Who  is  a  claimant  within  tbe  exception    261 

Prnctice — Consolidated  appeal  whert  some  of  the 
appellants  are  men  «nd  othen  womtn  273 


Boroughs — Rating — What  are  r^tes  made  daring  the 
time  of  occupation page  273 

County — ^Notice  of  objection — Statement  of  the  list 
on  which  the  bbjector^s  name  appears   297 

Franchise — Right  of  women  to  vote • 301 

Practice — Right  of  a  woman  to  appeal  from  the  deci- 
sion of  the  revising  barrister • 308 

County — Description  of  qualification — Lease  for  life...  308 

Practice — Objection — Description  of  objector's  resi- 
dence   310 

Practice — Notice  of  objection— Duplicate  stamped  by 
the  Post-office — VariatioQ — Description  of  ob- 
jector^s  residence 310 

County — Right  to  vote  in  respect  of  leasehold  pro- 
perty conferring  a  right  to  vote  for  a  borough 329 

Borough — ^Notice  of  objection — ^Description  of  the  list 
—6  Vict,  c  18,  schedule  B,  No.  10 330 

Borough — ^Notice  of  objection — Description  of  list  on 
which  the  name  of  the  person  objected  to  appears...  331 

County  franchise — ^Annuitant  of  a  society 345 

Borough  franchise  —  Occupation  of  eleemosjnary 
houses,  whether  as  owner  or  tenant • 346 

Borough  franchise — Bating — Composition  for  poor- 
rate — Occupier  not  rated  to  rate  made  afler  the 
passing  of  the  Act  of  1867,  bnt  before  Sept.  29  ...  353 

Borough  franchiiie —  Bating  —  Composition  —  Smrll 
Tenements  Act,  s.  4,  effect  of 353 

Borough  franchise  —  Poor-rate,  when  "  msde  " — 
Claim  to  be  rated  by  landlord,  ratified  by  tenant 
after  expiration  of  the  year 456 

BoroQgh  franchise — Claim  to  be  rated — When  to  be 
made — ^Representation  of  the  People  Act,  s.  8 458 

County  franchise  —  EquiUble  leasehold  estate — 
Member  of  a  building  society 461 

County  franchise — ^Freeholder— Equitable  freehold — 
Actual  and  6oiu2,;£cfo  oocnpation  558 

II.  EUcHon  PeliAma, 

Praetice-^nfiicienoy  of  recognisances 282 

Practice  —  Before   whom    reoognisanoes  are  to   be 

acknowledged    283 

Practice — Technical  objections  not  to  be  allowed — 

Complaint  against  retorning  officer 283 

Practice — Time  forgiving  particulars 284 

Practice— Objection  to  surety — Costs 285 

Practice — Time  for  giving  notice  of  the  invalidity  of  a 

surety — Rule  21 2^5 

Practice^Before  whom  summonses  are  to  be  heard...  286 

Practice— Rules  6  and  7  are  to  be  read  together 286 

Practice— Particnla»»— To  what  limit  to  be  granted...  294 

Practice — Sureties — Costs    294 

Practice — Scrutiny — What  particulars  to  be  given  ...  295 
Practice — Stating  special  case— A  question  of  law  ...  295 
Practice  —  Particulars    of    inflammatory   apeeohes, 

priestly  influence,  &c 295 

Practice — Objection  to  reeognisance— Omission  to  use 

term  *' acknowledgroeot  *' 297 

Practice — Particulars  of  agents  alleged  to  have  bribed 

and  of  the  persons  bribed 318 

Practice — Particulars  of  **  other  corrupt  and  illegal 

means" 31$ 

Agency  proved  by  authority  to  canvass — Employment 

—  General    management   of    the   election — Prior 

election — Parliamentary  precedents- Costs 383 

Practice — Scrutiny*— An  opening  and  reply  will  not 

be  allowed  on  each  vote    335 

Evidence  of  acts  done  at  a  previous  election  will  not 

be  allowed „ 335 

Bribery — ^Agency — ^Relation   between   candidate  and 

agent  is  that  of  master  and  servant— Form  of 

petition 335 

Bribery — Progrsss  of  polling— Ageooy 338 

Scrutiny — Costs — Vexatious    petition   or  defe  »ce — 

Issues— Procedure    339 

Practice ---Partiettlaffs  of  bribers  and  dribed 341 

Practiofr— Particulars— Separate  lifts 842 

Practice— Time  for  presenting  petition — ^2»nndays  are 

excluded  from  the  oalooIatiMi 349 


MAGISTRATES'  OASES. 
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Ihbbx  to  Subjects  ot  Casbb. 


Pnctiw — Soffioieney  of  odcunij — Jarisdiction  of 
ooart — Constrnction  of  the  Election  Petitions  Act 
1868,  88.  6,  8,  9,  22,  26 page  849 

Practioe — Partioalan  of  aUegod  miseonduot  of  a  re- 
turoing  officer  and  his  depotj— Order — Costs 356 

Practiee — ^Petition — ^Application  to  strike  ont  irrei&- 
Tantdaase    857 

Practioe — Commission  to  examine  a  witness  who  was 


ill 


358 


Pnietioa — Petition — Law  and  faet — Severance  of  allu- 
y;ationa>-Special  case — Office  of  profit  nnder  the 

Crown   .....'. 858 

Pnctioe — Paiticnlan  of  OTidenoe  subsequently  arising  859 
Unpaid    agents — Introduction    of  bj  candidate    to 
rxttMB — Candidate's  responsibility  for  acts  of  sub- 
•gsots — Treating,    eridence    of — Employment    of 

WMtobers  j 359 

Practiee— Production  of  telegraphic  messages 385 

Treatmg  by  agents,  evidence  of — ^Public-houses — 
Lavish  expenditure — Failure  to  send  in  bilJs  and 

vouchers  after  the  election    386 

Bribery — Treating — Undue  inflnenee— Meaning  of 
** freely" — Opening  of   publio-bouMes — 17   &    18 

Vict  e.  102,  «s.  4,  12,  23 391 

Practioe — Bestriction  of  particulars — Evidence  396 

Treating,  evidence  of— Case  not  included  in  particu- 
lars— Bribery — Statement  by  voter  to  third  perhon 
— Piomiae  to  pay  voter's  travelling  expenses  con- 
ditionally on  Toting -- Agency— Authority  to  can- 
vass not  always  a  test  of— Comis 397 

Treating — Evidisnce — Case  not  included  in  particulnrs  400 
Practioe  — Getiinf^  up  briefs,  when  costs  of  allowed...  409 
Practice — ^Application  to  withdraw  petition — Memorial 

by  electors--Costs 409 

Voting  tickets — Inefficiency  of  poll-  clerk — Irregularity 
in  taking  the  poll — What  Decessary  to  avoid  an 

election — Adding  tendered  votes  at-trial 418 

Indmldation  —  Employment  of  pugilists  —  Corrupt 
payment  of    rates — Proof  of   petitioner's  case  — 

Nonsuit 422 

PFMtice — List  of  bribed — Amendment  of  list 426 

Practice— Withdrawing  petition — Procedure  —  Com- 
mencement of  trial-— Statutory  notice — Costs 427 

Treating — Public-house    scores —  Quantity — Corrupt 

motive — Agency 434 

Bribery  at  common  law — Treating — Paying  travelling 
expenses  of  a  person  not  entitled  t<>  vote — When 
exercise  of  influence  illegal — Suspicion  —  Infer- 
ential eyidence — Promises 437 

Intimidating   workmen — General   terror — Responsi 
^ity  of  principal— A  single  act  of  undue  influence 
avoids  an   election  —  Threats  —  Recrimination  — 

Costs 442 

Agency — Name  on  publiahed  list  of  the  committee ...  450 

Treating,  its  influence  on  the  election  450 

Intimidation  —  Treating  —  Agency  —  Volunteers  — 

Delegated  authority  to  bring  up  voters 450 

Practica-^  Particulars   482 

Agency — Coalition  of  chiuIi dates — Bribery — Tresting 
— Undue  influence  by  land  Hgent — General  drunktrii  - 
ness — Agsnoj  by  adoption— Employment  of  "  pri- 
vate police**— Employment  of  voters —Evidence — 
Procedure— Effect  of  opening  cases  not  proved — 

Costs. 482 

Hiring  of  roughs — Conveyance  of  voters  to  the  poll  — 
Treating  —  Drunkenness  of  voters  —  Undue  in- 
fluence— General  violence  not  alleged  in  the  petition 
—  Beerhouse-keeper*s  accounts — Custom  of  borongli 
— Payment  of  day's  wages  to  partisan's  tmployit 
engaged  in  the  el«iction — Offers  of  bribes — Isolated 
payments    of  trifling  sums  —  Agency  —  Saltord 

election.... 498 

Treating — Bribery — Payments  to  voters  for  exhibiting 
plMoardo— Intentions  of  candidate — Agency — Can- 
vassers of  a  political  association — Committee  of 
candidate,  how  far  agents — Large  election  expen- 
diture— Statement  of  expenses  to  retnrniug  officer 
—Bills  and  voaohen—Ccieta— Westminster  election  506 


Practice  —  Particulars  of  accounts  —  Inspection  of 

vouchers    page  517 

Scrutiny— Opening  register —  Practice — Ambignoun 
headings  to  lists  of  voters — Particulars — Receipt  of 
paroch  ial  relief  — Personation — Residencei^*^  Power 
of  judge  to  amend  list  of  voters — ^Non-payment  of 
rates — Matter  for  revising  barrister-  -Double  occu- 
pancy— Tendered  votes — Intimidation 517 

Scrutiny — Residence  to  time  of  election  necessary  ...  522 

Scrotiny — ^Voting  at  the  wrong  booths 522 

Scrutiny — Residence — Occasional  sleeping  place 523 

Scrutiny — Identity — Practice — Amendment  of  list  ...  523 

Scrutiny— Parochial  relief    523 

Scrutiny—Parochial  relief— Orandehi Id  524 

Scrutiny — Parochial  relief — Loan  by  relieving  officer  524 

Scrutiny — Relief — Father  and  son    524 

Scrutiny — Relief  between  date  of  revision  and  election  524 

Scrutiny— Voter  oorrecting  vote  given 524 

Scrutiny — ^Female  suffrage 525 

Scmtiny-i — Misdescription 625 

Scrutiny— Break  of  residence 525 

Scrutiny — Practice — Putting  bribers  in  the  list   525 

Scrutiny — ^Bribery — Paying  railway  fares 525 

Boundary  of  borough — Seven  miles — Burden  of  proof  526 

Payment  of  rates — Corrupt  inducement  to  vote   526 

Objections  before  revising  barrister — Further  objec- 
tions— Practice 528 

Two  voters  with  the  same  nam» — Disallowed  voter 

voting   629 

Loan  to  pay  rates — Bribery 529 

Double  occupancy — Express  decision    530 

Intimidation — A  vute  thus  got  is  bad  53L 

Intimidating  letter  not  genuine ...f..r» • 531 

Scrutiny — Costs — Several  issues »•...  533 

Scrutiny— Application  after  trial — Classes  rejected — 

Costs 540 

Treaty  between  candidates-^Payment  by  one  of  the 
expenses  of  the  other — Purchase  of  influence — 
Outvoters  —  Payment  of  travelling  expenses  — 
Bribery — Payment  on  account  of  previous  election  541 

Telegraph  companies — Privilege — Evidenc<' 557 

Scrutiny — ^Non-payment  of  rates — Express  decision 
of  the  revising  barrister,  review  of  569 

EMBEZZLEMENT. 

By  the  secretary  to  a  friendly  society  249 

Who  is  a  servant  or  agent 251 

bf  a  treasurer  of  a  friendly  society — If  a  derk  or 
servant  • 381 

(See  Criminal  Law.) 

ERROR 
(See   Writ  of  Error) 

EVIDENCE. 

Husband  cannot  charge  hia  wife  with  a  crime  in  a 

collateral  proceeding 227 

Where  three  jointly  indicted,  but  one  is  not  on  his 

trial,  his  wife  is  admissible  for  the  pronecution 227 

Statements  contrary  to  the  sworn  evidence  of  a  witness 
cannot  be  proved  against  him  by  the  party  calling 

him   227 

Of  false  pretences 252 

Of  rape 255 

Of  liability  of  a  parihb  to  repair  a  highway 381 

Aihnissibility  of  dying  declaration 560 

In  perjury,  of  materiality 563 

Corroborative  evidence  in  bastardy    573 

Admissibility  of  the  examination  of  a  bankrupt  in  a 

criminal  prosecution 578 

Of  false  pretences 579 

Of  selling  bread  otherwise  than  by  weight 589 

Admissibility  of  declaration  of  a  deceased  tenant  to 
prove  terms  of  renting  for  purposes  of  settiement  625 

FAIRS. 
Maikeu  and  Fairs  Glauses  Act,  s.  13 — ^What  is  a 
**  dwelling-house  orsbop  *'....• 575 
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MAOtSTBAT&S*  dAd£d. 


Imdbx  to  Subjbgts  of  Casks. 


EXPLOSIVE  SUBSTANCE. 

Indictment  ander  24  &  25  Vict.  c.  97,  8.  10 — Must 
the  ezplonTe  snbstance  be  in  a  condition  to 
explode page  190 

FACTORY  ACT& 
Employment  of  children  in  iron  shipbuilding   362 

FALSE  IMPRISONMENT. 

Notice  of  action— Larceny  Act  1861,  ss.  51,  103, 
113  61 

What  is  reasonable  and  probable  cause  for  charging  a 
felony   105 

FALSE  PRETENCES. 

What  i«  sufficient  evidence  of 573 

Whether  this  or  larceny—Property  not  parted  with...     65 
Obtaining  money  by  pretending  to  carry  on  a  certain 

business    , 126 

Evidence  of 252 

What  is  not  a  sufficient   false  pretence— Taking  a 

room  at  which  to  pay  market  people  for  their  goods  579 
Representation  that  goods  were  unencumbered 580 

FELONY. 

What  is  a  reasonable  and  probable  cause  for  making 
a  charge  of  105 

(See  Oriminai  Law.) 

FISHERY  LAWS. 

Salmon  fishery — Fixed  engibes — Evidence  of  imme- 
morial user 177 

Appeal  under  Salmon  Fishery  Act  1855 — Power  to 
award  costs  221 

FORGERY. 

A  secretary  to  a  trades  union  is  indictable  for,  but  not 

by  summary  conviction 13 

Engraving  plate  of  a  Scotch  bank  note— Jurisdiction     66 

GAME  LAWS. 
Young  partridges  in  a  coop  are  the  subject  of  larceny  253 
Condition  in  lease  for  re-entry  on  conviction  of  the 
tenant  for  any  offence  against  the  game   laws- 
Shooting  without  taking  out  a  game  certificate  is  an 
offence  against  the  revenue,  and  not  sgainst   the 

game  laws..... 376 

Landlord  and  tenant — Crops  damaged  by  rabbits    ...  606 

GAMING. 

Betting  houses — Temporary  structure  on  a  racecourse, 
used  as  such — Construction  of  terms  '*  office  *'  or 
"place"  under  16  &  17  Vict,  c  119,  a.  3  185 

GAOL  AND  GAOLER. 
(See  Prison.) 

GAS  COMPANY. 
Injunction  against  breaking  up  a  highway  to  lay  pipes  21 1 

GLEBE. 

Action  against  representatives  ef  a  deceased  rector  for 
digging  gravel  on 223 

(See  EccUnastical  Law/) 

GUNPOWDER 

Malicious  injury  by  explosion  of — Mast  the  explosive 
substance  be  in  a  condition  to  explode 190 

HACKNEY  CARRIAGE. 
(See  Cab  Law,) 

HEALTH  (LAWS  OF). 

Nuisance — Duties  of  Board  of  Health — Delay  in  taking 
proceedings 410 

(See  SoMtary  Law§ — Looal  Govermn«iU,) 


HIGHWAY. 

Highway  Act  (5  &  6  Will.  4,  c.  50),  ss.  67  and  68, 

as  to  sewering   page      7 

Highway  Act  1864,  s.  25— Cattle  ''  lying  about  the 

highway*' — Penalty  •• 73 

Expenses  incurred  by  order  of  the  board  in  opposing 

a  Bill  in  Parliament  cannot  be  allowed 98 

Right  to  break  up  by  a  gas  company  to  lay  pipes — 

Nuisance — Injunction 211 

What  is  an  obstruction  of 227 

Liability  of  railwly  to  repair  a  road  carried  over  it...  281 
Right  of  a  gas  company  to  break  up  a  public  highway 

— Nuisance — Degree  of  injury 223 

A  footway   across    a    field   is    a    highway    under 

5   &   6   WilL   4,  c.  58,  s.  79,  which  imposes  a 

penalty  for   wilfully  destroying  or    injuring   the 

surface .*.  369 

Indictment  for  non-repair — Evidence  as  to  liability  of 

parish  to  repair 380 

Encroachment  on — Erecting  a  fence  on  the  Mte  of  a 

ditch 589 

Cattle  straying  on — ^Right  of  pastursge  on  sides  of — 

27  &  28  Vict,  c  101,  s.  25  • 594 

(See  Turnpike,) 

HOLBORN  VALLEY  IMPROVEMENT  ACT. 
Meaning  of  the  words  "street  or  roadway  " 257 

IMPRISONMENT,  FALSE. 
(See  Fake  Imprisonment,) 

INDICTMENT. 

For  manslanghter 226 

For  false  pretences 226 

INNKEEPER. 

Transfer  of  licence — Gerersi  Licensing  Act  (9  Geo.  4) 
c.  61,  ss.  11,  14    122 

Sale  before  one  o'clock  on  Sunday — Meaning  of  term 
**  except  refreshment  for  travellers  " — Burden  of 
proof  that  he  is  not  a  traveller  is  en  the  informer...  416 

Appeal  against  refusal  of  justices  to  grant  a  licence — 
To  whom  costs  pays'  le — Order  bad  in  part 539 

Offence  against  tenor  of  licence — Gaming— Playing  at 
ten-pins  for  beer— 4  Geo.  4,  c.  61,  ss.  13  and  21, 
schedule  C 598 

(See  Alehouse.) 

INDICTMENT. 

For  perjury — Misdescription  of  justices  before  whom 
the  perjury  was  alleged  to  have  been  committed  ...     63 

(See  Criminal  Law,) 

INJUNCTION. 

Against  breaking  up  a  highway  by  a  gas  company  to 
lay  pipes   211 

INTERNATIONAL  LAW. 

Manslaughter  by  a  foreigner,  one  of  the  crew  of  a 
British  ship,  on  a  tidal  river  in  France 266 

JERVIS'S  ACT. 

SecL  14 — What  is  '^an  exemption,  exception,  proviso, 
or  condition" 416 

JURISDICTION. 

Of  police  magistrate  over  ownerless  articles  that  have 

been  found 592 

Of  justices  to  state  a  case 582 

Forgery  of  the  plate  of  a  Sootch  bank  note 66 

Of  justices  in  offences  by  colonial  governors 86 

Of  certain  justices  to  make  an  order  for  maintenance 

of  a  lunatic  pauper  in  certain  oases  90 

In  manslaughter  by  a  foreigner,  one  of  the  crew  of  a 

British  ship  in  a  tidal  river  in  France 266 

Of  justices  to  refuse  to  grant  a  summons 272 


MAGISTBATES*  OASES. 


Indbx  to  Subjects  of  Casbs. 


Joitiois  may  nmove  derk  of  the  peace,  and  the  oonrt 
will  not  review  their  decision    pagt  363 

Jnstioei  declining  jarisdictioD — Appeal  against  order 
of  settlement — Costs 379 

Of  Goort  of  Qneen*8  Bench  te  order  writ  of  restitn- 
tioo  in  case  of  larceny— 24  &  85  Vict  c.  96,  s.  100  613 

JUSTICES  OF  THE  PEACE. 

Summary  jurisdiction  of,  in  offences  by  colonial 
goyemoiB , 86 

Jurisdiction  of,  to  make  an  order  for  expenses  of  re- 
moval of  a  Innatic  panper  in  certain  cases  90 

Befnsal  by,  to  grant  a  summons— Exercise  of  judicial 
functions — Declining  jurisdiction 272 

Power  of,  to  mitigate  penalties  under  the  Customs 
Acts 537 

Axe  alone  to  determine  what  is  corroborative  evidence 

in  bastardy  573 

(See  JuriaduAum — Qmrtm'  Setaions.) 

LANDLORD  AND  TENANT. 

Covenant  to  repair— Expense  of  cleaning  an  orna- 
mental piece  of  water — Agreement  by  landlord  to 
pay  all  rates,  tithes,  &c. — Whether  expense  of  a 
removal  of  a  nuisancemnst  be  paid  by  him  167 

l-eaae  with  a  condition  for  re  entry  on  conviction 
of  the  tenant  for  any  offence  against  the  game  laws 
— Shooting  without  a  certificate  is  not  an  o£fenoe 
against  the  game  laws,  but  only  against  the  re- 
venue laws    376 

Crops  damaged  by  rabbits— Claim  for  damage  dis- 
allowed   606 

I^ase  by  a  corporation — Absence  of  corporate  seal- 
Holding^  over— Implied  yearly  tenancy— Power  of 
ooqMrition  to  sue  on  a  demise  void  for  want  of  seal  608 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
What  u  **  injuriously  affecting  '*  premises  by  Thames 

Embankment— Loss  of  privacy  and  prospect  150 

Incorporation   of,  with  the  City  Sewers  Act— What 

are  lands  **  injuriously  affected  ?"    275 

Compensation  for  land— Suggested  want  of  jurisdio- 

lion  of  the  tribunal — Acquiescence 369 

(See  RailwayJ) 

LARCENY. 
Inability  to  prove  positive  loss,  in  consequence  of  the 

laige  quantity  from  which  the  stolen  artides  were 

taken,  does  not  invalidate  the  conviction 577 

Larceny  Act  1861  (24  h  25  Vict.  c.  96),  ss.  51, 

103,  113— Notice  of  action 61 

ETidenoe  of  as  between  husband  and  wife  ......^ 64 

When  property  not  parted  with,  whether  larceny  or 

false  pretenoss 65 

Prisoner  may  be  indicted  in  Middlesex  for  a  watdi 

stolen  in  Liverpool,  and  sent  to  a  receiver  in  London  127 
Circumstances  in  which  wife  was  held  not  to  be  under 

the  control  of  her  husband   128 

Young  partridges  cooped  are  the  subject  of 253 

Parting  with  the  property  by  an  sgent 253 

Continuous  set  of,  by  tapping  a  gas  pipe 407 

Writ  of  restitution-ATurisdiction  of  Court  of  Queen's 

Bench— 24  &  25  Vict,  c  96,  s.  100  613 

(See  Criminal  LaaS) 

LIBEL. 
Poh'ce  sheets  are  not  privileged  publications    256 


LOCAL  GOVERNMENT  ACTS. 
1668 — Power   to   adopt — Places   having  a  known 
boundary — Less  place  lying  within  the  limits  of  a 

greater — Borongh  :  parish,  what  is 237 

(See  Pubhe  HeaUh.) 

LOCAL  LAWS. 

KiddermfaMier  Railway,  fto.,  Act 582 

Boiy  Improvement  A^ 6 

Maiylsbone  Vastry(5Geo.8,e.  s]dx.)  629 


LODGING  HOUSE. 

Non -residence  of  landlord— Unfurnished  apart- 
ments.  ,paffe  248 

LONDON  (LAWS  OF). 
(See  MeiropoUt  (Laws  0/.) 

LUNATIC  PAUPER. 

Right  of  appeal  against  order  of  maintenance,  in 
whom  vested •     89 

Power  of  certain  justices  to  make  an  order  for  retro- 
spective expenses 90 

(See  Poor  Law,) 

MALICIOUS  INJURY. 

By  an  explosive  substance,  under  24  &  25  Vict  0.  97, 
a.  10 — Must  the  explosive  substance  be  in  a  con- 
dition to  explode  • 190 

Has  a  court  of  equity  jurisdiction  to  grant  an  in- 
junction to  restrain  a  threatened  injury  to  property 
by  a  trad«  onion 191 

MALICIOUS   PROSECUTION. 
Evidence  to  sustain  action  for «.  226 

MALICIOUS  WOUNDING. 
(See  AttauU — Criminal  Law —  Wounding,) 

MANDAMUS. 

Not  ce  to  treat  for  premises  for  widening  a  street,  how 

far  binding 629 

(See  Municipal  CorporaHon.') 

MANSLAUGHTER. 

By  a  foreigner,  one  of  the  crew  of  a  British  ship  on  a 

tidal  ri?er  in  Fninoe 266 

(See  Otfiuna/  Law.) 

MARRIAGE. 
Marriage  fee  by  immemorial  custom — Rankness  Ill 

MARKETS  AND  FAIRS. 

10  Viet  a  14,  s.  13— Whst  is  •  <*  dwelling  piece  or 
shop" — Sales  elsewhere  than  in  market  575 

MASTER  AND  SERVANT. 

Injuries  in  course  of  service,  liability  of  master  for  ...  226 
Act  of  1867  (30  &  31  Vict  c  141),s.  9— Contract 
in  writing — ^Form  of  information 635 

MEASURES. 
(See  Weights  and  Meaturu,) 

METROPOLIS,  LAWS  OF. 

Local  Management  (25  k  26  Vict.  e.  102),  s.  98^ 
Road  formed  for  building  as  a  street — Back 
gardena  abutting  on  a  new  street 148 

Thames  Embankment  Act,  compensation  under  oon- 
struotion  of  150 

Improvement  Act  1863 — Leaseholds  taken — ^Mooey 
paid  into  court— Application  of. 172 

Holbom  Valley  Improvement  Act  1864 — Claims  for 
compensation  by  tensnt  and  under  tenant — ^Right  to 
a  separate  sssessment 173 

Protection  of  public  garden  (26  Vict  c  13)^Is 
Leicestei^nare  a  place  irrevocably  set  spart  for 
public  use  and  enjoyment 188 

Metropolitan  Railway  Act  1854 — Metropolis  Local 
Management  Act  1855^Right  to  lateral  support...  197 

Local  Management— Dability  to  assessment  of  sewers 
and  other  works 233 

Holbom  Valley  Improvement  Act — Meaning  of 
terms  "street  or  rosdway** 257 

City  Sewera  Act  1845— Works  done  by  the  com- 
missioners under  the  authority  of  theur  Act — In- 
oorporationof  the  Laids  Clauses  Act — Land  "  inju- 
rioqsly  affected  'WJSght  of  owner  to  oompoDsation  376 


••• 

ZVIU 


MAGISTBATES*  OASES. 


Ihdex  to  Subjects  of  Cases. 


Metropolis    Looal    MjuiagemeDt    Acts    Amendment 
Act  1862 — General  line  of  buildings — Certificate 
of  saperinteoding  architect,  effect  of  and  when  to ' 
be  given — Jarisdiction  of  magistrate    page  3 42 

Thames  Oonserrancy  Act,  1857 — Victoria  Station 
and  Pimlioo  Railway  Act  1858 — Railway  bridge 
oyer  the  Thames  402 

Metropolitan  Railwaj  Act  1854 — Right  to  lateral 
•npport  —  Metropolitan  Local  Management  Act 
1855 405 

Registrar  of  Sheriff's  Court— Power  of  removal- 
Jurisdiction  of  Court  of  Common  Council 4  65 

Metropolis  Local  Menng«ment  Amendment  Act  1862 
(25  &  26  Vict.  c.  102),  s.  106— Trespass  on  land 
in  oonstructing  sewers  under  order  from  Board  of 
Works   586 

Marylebone  Vestry  Private  Act  for  widraing  streets 
(57  Goo.  3,  c  xxix.,  ss.  80  and  82,  private) — How 
far  notioe  to  treat  is  binding — Delivery  of  parti- 
culars of  estate  and  interest 629 

METROPOLIS  LOCAL  MANAGEMENT. 
(See  MttropoUSf  Laws  q/,) 

MINES  AND  MINING. 

Mines  Inspection  Act,  23  &  24  Viot.  c  151,  a.  11— 
Summary  conviction  for  disobeying  special  rules'— 
Evidence  367 

MISDEMEANOR. 

Jarisdiction  of  Lord  Chancellor  of  Ireland  to  issue  a 
writ  of  error  in 208 

MUNICIPAL  CORPORATION. 

Action  against,  for  malidous  firrest  and  false  imprisou- 
raent — Application  to  exhibit  interrogatories  to  the 
town  clerk 124 

Disqualification  of  a  town  counciUor— Effect  of  know- 
ledge of  the  fact  constituting  the  disqualification 
— ^Ignorance  of  the  law    182 

Rectification  of  the  burgess  roll — What  is  a  resi* 
denoe  within  the  borough , 281 

Rectification  of  burg«ss  roll — Quantum  of  residence 
within  the  borough — Status  of  objecting  burgess — 
Service  of  rule 292 

Payment  of  oorponite  costs  oat  of  the  borough  fund 
— Bonafde* , '. 293 

Election — Voting  papers— Initial  letters  for  Christian 
name  merely  a  misnomer ,..., 582 

MURDEa 

By  a  soldier  when  in  disohsrge  of  his  duty  226 

(See  Crhmmal  Law.') 

NEGUGENCE. 
What  is  oriminal 326 

NOTICE  OF  ACTION. 

For  false  imprisonment — Larceny  Act,  as.  51,  103, 
US   61 

NUISANCE. 

Brick  burning  is 579 

Nuisances  Removal  Act,  sect.  12  of  18  &  19  VicL  0. 
121 — ^Who  is  the  person  by  whose  act  or  default 

the  nuisance  arises.......... 581 

Nuisances  Removal  Act — Watercourse  used  for  con* 
veyance  of  sewage  becoming  a  nuisance— Power 
of  local  authority  to  make  sewer  along  same  or  in- 
stead thereof 6 

18  &  19  Vict  c.  121— Who  is  liable  to  remove 103 

Cleansing  an  ornamental'  piece  of  water — Whether 

expenses  to  be  paid  by  landlord  or  tenant 167 

Overflow  of  sewage  from  a  pttblio  lunatic  asylum; 
difficulties  of  removal — Suggestion  of  the  court...  196 

By  breaking  up  a  highway  to  ky  gw  pipes... 211 

Dsmages  for..... ....•»...„......, •«•••.  227 


By  gas  company  breaking  op  a  public  way — ^Injunction  328 
Reference  to  an  expert — Duties  of  Board  of  Health — 

Delay  in  taking  proceedings page  410 

Performances    of    a   drcus    attracting  crowds,   and 

causinfT  annoyance  by  noise 533 

Seaweed  left  by  the  action  of  the  sea — On  whom  is 

the  duty  of  removal 590 

OBSCENE  PUBLICATIONS. 

Intent  of    the    possessor — "The  Confessional   Un- 
masked "—  Order  for    destruction  of   books — 20 
&  21  Vict.  c.  83,  s.  1  75 

(See  Criminal  Law^ 

OFFICE. 

Registrar  of  Sheriff's  Court  of  London— Power  of 
removal — Jurisdiction  of  Court  of  Common  Council  465 

PRISON. 

Discharge  of  prisoner  in  custody  for  eonteupt  of  the 
Court  of  Chancery — Neglect  of  gaoler  to  discharge 

— Form  of  acts 615 

(See(?ao2.) 

OVERSEER, 

Bankruptcy  of — Deficiency  in  accounts — ^Discharge  of 
liability  by 401 

(See  Poor  Law*) 

PARISH. 
Definition  of  the  term 237 

PARISH  LAW. 

Parish  consisting  of  two  benefices,  with  a  chapelry  in 
each — Duty  of  incumbent  to  perform  Divine  service  116 

(See  Churchy  EccUsiastieal  Law.) 

PbNALTY. 
Under  Customs  Act — Power  of  justices  to  mitigate  637 

PERJURY. 

Misdescription  in  indictment  of  justices  before  whom 
it  was  alleged  to  have  been  committed 63 

A  witness  incompetent  by  law  to  be  such  cannot  be 
convicted  of  perjury 189 

Evidence  of  materiality 563 

(See  Criminal  Law.) 

PLEASURE  GROUNDS. 
(See  PiMc  Garden.) 

POLICE. 

Unlawful  apprehension  by — ^Assanlt  oa    62 

Polica  sheets  are  not  privileged  publications.. 256 

(See  CoHstcd>le.) 

POOR  LAW. 

Guardians,  liability  of  to  damages  in  an  action  of  tort    68 

Right  of  appeal  against  order  of  maintenance  of  a 
lunatic  pauper  89 

Power  of  certain  justices  to  make  an  order  for  the 
maintenance  of  a  lunatic  pauper  90 

Election  of  guardians — False  personation  of  a  dead 
voter  not  an  offence  under  14  ft  15  Vict  c.  105, 
8.9    240 

Suspended  order  of  renoval — When  cost  of  mainten- 
ance recoverable — ^The  htatotes  reviewed 241 

Appeal  against  an  order  of  settlement — Right  of  re- 
spondents to  costs — Justices  declining  jurisdiction  379 

Bankruptcy  of  overseer — Deficiency  in  his  accounts — 
Recovery  of— 7  k  8  Vict.  c.  101,  s.  32  ;  4  ft  5 
Will.  4,  c.  76,  s.  99 401 

Removal — Settlement  by  renting  a  tenemsnt— Admis- 
aibiiity  of  declaration  of  a  deceased  tenant   ..••,..,•  625 

(Se9  Pwrith  Law^limaii!  Pauper.) 


MAGISTBATES'  OASES. 


IxBBX  TO  Subjects  of  Casis. 


POOR-RATE. 

Lands  fiabk  for  tiih«a  and  eodeftUBtical  dues  in  one 
parish,  snd  aecessable  to  the  poor-rate  of  another 
P«nsh page  100 

Moorings  in  a  rirer — Occapation — EzclosiTO  use — 
Lioenc6— Coal  hnlk 119 

Ratabilitj  of  an  artifieial  wateroouree  oonvejing  water 
to  a  lead  mine— Whether  to  be  assessed  at  the  agri- 
eultnral  or  enhanced  valne  of  the  land 175 

Oeeapation  hy  Commissioners  of  Pablio  Works — Oor- 
poration  as  serrants  of  the  Crown — Chelsea  Bridge  202 

What  Ss  apubGc  porpose— Use  of  a  bridge 209 

Bating  of  a  canal,  reservoirs,  wharres,  &c. — Principle 
ofaasessment    227 

Beneficial  occupation — Assessment  of  sewers,  and  other 
works  eonnceted  with  the  MetropoliUn  Board  of 
Worics   283 

LiahiUtj  to  assessment  of  posts  in  the  bed  of  a  river 
to  which  boats  are  tied 243 

Bailwaj-— Branch  lino— Cootribatire  ralne 576 

Valoation  list— Appeal— Notice  to  assessment  com-  . 
mittee —Union  Assessment  Committee  Amendment 
Act  1864,  8.1 596 

POST  OFFICE. 
Penalty  for  sanding  private  letters  otherwise  than 
throogh  the  poet— What  is  sending — Exemption...  688 

PRACTICE. 
Jorisdietion  of  Lord  Chanoeilor  of  Ireland  to  grant  a 
writ  of  error  in  case  of  a  misdemeanor 208 

PUBLICATIONS,  OBSCENE. 
(See  Obscene  Publicatifftu.') 

PUBLIC  GARDENS  AND  PLEASURE 
GROUNDS. 

Construction  of  26  Vict,  a  13— What  are  pUioes 
irrevocablj  set  apart  for — Is  Leicester^square  such 
ft  place  188 

PUBLIC  HOUSE. 
(See  Innheeper.') 

QUARTER  SESSIONS. 

Power  of,  to  adjourn  over  an  intermediate  sessions  ...  59 
Maj  remove  clerk  of  the  peace — Court  will  not  review 

dedsion  of,  in  so  doing 363 

Appeal  to,  agaiast  an   order  of  removal — Right  of 

respondents  to  costs- Justices  declining  jurisdiction  379 

(See  Appeal-^uriidietum,^ 

QUO  WARRANTO. 

Pka  of  several  matters — Power  of  Crown  to  traverse 
and  demur  at  the  same  time 245 

RAILWAY. 

Local  Act — Public  road   carried  over — Liability  to 

repair  approaches 231 

Bating  of — Branch  line — Contributive  value 576 

RAPE. 

On  an  indictment  for  having  carnal  knowledge  of  a 
girl  between  ten  and  twelve,  prisoner  maj  be  con- 
victed of  the  attempt   128 

What  amounts  to 255 

(See  Criminal  Law.) 

RATING. 

Of  lands  liable  for  tithes  and  eodesisstical  dues  in 
one  parish,  and  assessable  to  the  poor-rate  of 
another  parish  100 

Moorings  in  a  river— Coal  hulk — Exclusive  use- 
Occupation 119 

Of  ao  artificial  watercourse  conveying  water  to  a  lead 
auna— If  at  agrionltiiral  or  enhanced  valuo 175 


Of  Commissioners  of  Public  Works — Occupation  bj 

the  Crown — Chelsea  Bridge page  202 

Of  a  bridge — What  is  a  public  purpose 209 

Of  a  canal — Principles  of  sssessment  227 

Of  sewers  and  other  works  of  the  Metropolitan  Board 

of  Works  233 

Of  posts  fixed  in  the  bed  of  a  river  to  which  boats 

are  tied 243 

Of  a  railway — Branch  line — Contributive  value  576 

(See  Poor  Rate,) 

REMOVAL,  ORDER  OF. 
(See  Poor  Law.) 

RESTITUTION,  WRIT  OF, 

In  larceny — Jorisdietion  of  Court  of  Queen^s  Bench— 
24  &  25  VicL  c  96,  s.  100 613 

RITUALISM. 
(See  Ecokeiaaiieal  Law,) 

RIVEa 

Riparian  proprietors — Tidiil  stream — Grantee  of  the 
Crown — Pablio  and  particular  injury  478 


Meaning  of  the  term. 


ROADWAY. 


267 


SALMON  FISHERY. 

Fixed  engine — Evidence  of  immemorial  user    177 

A[i('eal  under  the  Act  of  1855*~ Power  to  award  costs  221 

(See  Fishery  LawtJ) 

SANITARY  LAWS. 
(See  Health^  Lawt  of,) 

SERVANT. 
(See  Master  and  Servant.) 

SETTLEMENT,  PARISH. 

By  renting  a  tenement — Declaration  of  a  deceased 

tenant 625 

(See  Poor  Laws.) 

SEQUESTRATION. 

Of  dergyman^s  life  esUU 640 

(See  Eeoiesiastieal  Law.) 

SEWERS  (CITY.) 
(See  Metropolis,  Laws  qf.) 

SHERIFFS*  COURT. 

Of  London — ^Power  to  remove  registrar — Jurisdiction 
of  Common  Council 465 

STREET. 

What  is  a,  under  the  Metropolis  Local  Management 
Act  148 

Meaning  of  the  term 257 

Widening  of — Marylebone  Vestry  Act — Notice  to  treat 
for 629 

Expense  of  making  new  bewer — New  street — Metro- 
polis Local  Management  Act  1862,  ss.  52,  53 14 

(See  Metropolis,  Laws  of  the.) 

SUNDAY. 

What  are  public  entertainments  contrary  to  the  pro- 
visions of  21  Geo.  S,  c  49,  and  18  &  19  VicL 
c81 263 

THAMES,  ACTS  RELATING  TO. 
(Sec  Metropolis^  Laws  of  tke.) 


MAGISTRATES'  OASES 


IhpBX  to  SUBJBOTi  OF  CaMI. 


THAMES  EMBANKMENT. 

D«n«ffe  by  works  unaer— Eemoval  of  a  J<**y--S«»*l- 
.titation  of  land  for  water  fro°«^«^WUt  is 
injurionaly  affecting  premises  under  the  Lands 
GlauBes  Act-Principle  of  compensat.on— Loss  of 

privacy  and  prospect • P^ 

(See  MOropoUs,  Laws  of  the,) 


TOLL. 
Immemorial  Uking— Legality  of,  when  yarying  in 
amount 


109 


191 


209 


90 
150 


TRADES  UNION. 
An  offieer  of,  embezzling,  U  indictoble,  but  not  punish- 

able  by  summary  ooTiviction :"'A"**^' 

Infury  to  property  by-6  Geo.   4,  c    129-.H«j  a 

Court  of  Equity  jurisdiction  to  grant  an  injnnction 

.  to  restrain 

TRESPASS. 
Artificial  reservoir— Underground  escape  of  water  ... 

TURNPIKE. 
The  exemption   of  a  curate  from  toll  extends  to  a 
clergyman  doing  parochial  duty  for  the  mcumbent 

in  his  absence   •.-• 1l"**u  L* 

A  clergyman  on  parish  bnsinws  is  exempt,  though  be 

takes  his  wife  and  children  in  the  carnage  

(See  Highwuf.) 

VERDICT. 
Where  several  offences  are  charged  in  the  Indictment  227 

(See  Criminal  La».) 

WAGES. 
(See  Master  and  ServatU,) 

WASTE. 
Digging  gravel  on  gleb^-Action  for,  against  repn»en. 
tidvUof  dece«»di«stor 2«* 

WATER. 
Undergroond  escape  of,  from  an  artifidal  reservoir- 
li^ility  for  trespass *"^ 


Bight  of  ths  inhabitanto  of  a  district  to  »Jf V^ 
^ter  by  custom-Whether  action  for  int»rfef«>os 

S^Jra-Pnctioe-Public  and  particular  mjury...   478 

WAY,  RIGHT  OF. 
N<m.user  for  forty  yean^Reopening  of  door-gatee  at       ^ 

Notice  227 

What  is  an  obBtruction  of 

WEIGHTS  AND  MEASURES. 
A  wmovable  adjusting  instrumfflit  is  an  unjust  scale- 

5  &  6  Will.  4,  c  63,  8.  28    ".""il'^^'l^ 

A  fiirmer's  barn  not  a  place  where  geods  «•  rtored^« 

weighed  for  conveyance  under  secL  28  of  5  *  «  ^ 

EvI«ceV.Singii;;^''oi;^  ^ 

WITNESS. 
If  incompetent  by  Uw  to  be  such.  c««*»*^**^^  ,99 

H«!l^«5in<ite  V  wVi^lista  a^  ^^ 

iar  to  charge  his  wife  wilb  a  cnme ••••••• 

Admiribility^f  the  wife  of  one  of  tiiree  charged,  but  ^ 
whose  husband  has  escaped  -  "••"•rwi'ilikito 

Evidence  of  sUtementa  of  ^"^^."^^'^^1^ 
stotemente  on  oath  cannot  be  given  by  the  par^  ^ 

fulling  him   • ....••••.•••• 

(See  Evidmee,) 

WOUNDING. 
Malidous-Under  indictment  for.  a  verdiet  of  oommoB  ^^ 

assault  may  be  returned    

(See  AssauU-^Orimmal  Laso.y 

WRIT  OF  ERROR. 
In  mi«lemeanor,  jurisdiction  of  Lord  ChanoeUor  el 
Ireland  to  issue 

WRIT  OF  RESTITUTION. 
(See  RsMtMkm,  WrU  qf.) 
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BEPORTS  OF  ALL  THE   CASES 


DXCIDBD  BT  TQX 


Sujrtrior   Courts 


BKLATIirO  TO  TRX 


LAW  ADMINISTERED  BY  MAGISTRATES 


AJKD  TO 


PAROCHIAL   AND    MUNICIPAL   LAW. 


Pmt.  Co.] 


RUGO  V.  KurGSMILL. 


[Pmv.  Ck>, 


JTTDICIAX  OOMMITTBE  OF  THB  PBIVY 

COXTNCIL. 

Ee>oct»d  bj  Henry  F.  Pubcill,  Etq.,  BanlttMr-att-Law. 

Dee.  20,  1867,  and  March  11,  1868. 

(Pietent ;  Lord  Bomllt,  Sir  J.  W.  Colyillb,  l^r 
E.  y.  Williams,  Sir  R.  T.  Kudsbslbt,  aod  Sit 
S.  Phuximose.) 

Ruoo  V.  KnosMiLL. 

A  faenhm  having  been  decreed  hjf  the  focal  ordinary 
wahonUng  the  appropriation  of  a  vault  under  the 
ckaneel  of  a  chapel,  the  entrcutce  to  which  wagjrom 
Ae  outside  in  private  and  unconsecrated  ground,  on  on 
eaapeal  5y  the  incumbent,  in  oppoeiHan  to  the  grant  of 
iefacu&f,  their  Lordth^ 

Held,  thai  the  incumbent  oouid  not  be  compelled  to  per^ 
form  the  eerviee  in  uneonaeerated  ground,  and  Aat  the 
§rani  of  Ae  jfaeulljf  Aotdd  be  made  comditianal  upon 
a  miMouMt  piece  of  ground  near  the  aperture  to  the 
vauS  being  firet  dubf  conetcpraied  for  the  eole  and 
apedal  purpoee  ofbuAxle  in  the  vauk  : 

SuAle,  the  Secretion  of  the  orJ&narg  in  aranting  such 
faaikff  is  not  fetter^  by  the  dissent  of  the  vicar,  whoee 
*'  'tone  ehauld,  however,  be  considered. 


Very  exceptional  circumstanees  alone  eon  justify  an 
erdinary  in  granting  a  faculty  for  intermente  %n  the 
ehawel  or  body  of  a  chierch. 

Hill  was  an  appeal  from  a  sentence  jffonoonoed 
hy  the  late  Judge  of  the  Arches  Conrt  at  Canter- 
Mij,  whereby  he  afltoaed  the  sentence  of  the  Con- 
sistorial  Court  of  Winchest^,  which  decreed  a 
fscol^  to  issue  to  Mr.  Kingsmill,  authorising  the 
smqpriadon  to  that  gentleman  of  a  yault  under 
l&e  dianeel  of  Sjdmonton  Church. 

This  church  is  situate  in  the  parish  of  Sydmonton, 
in  the  county  of  Southampton. 

It  appears  that  the  whole  property,  as  well  as  the 
frindpai  house  in  the  parish,  belongs  to  Mr.  Kings- 
nill,  and  that«  with  the  exception  of  the  consecrated 
grrand  upon  which  the  church  is  built,  he  is  pro- 

Mao.  CAS.^you  V. 


prietor  of  all  the  land  up  to  the  rery  walls  of  the 
church,  which  has  no  burial  ground  attached  to  it^ 

In  the  year  1849  there  was  a  chapel  which  occu- 
pied the  site  of  tho  present  buUdiog.  Under  the 
chancel  of  this  former  chapel  the  father  of  Mr. 
Kingsmill  possessed  a  vault. 

In  1849  tiie  chapel  was  pulled  down. 

In  1852  Sydmonton,  with  Ecchenswell,  which 
formerly  formed  part  of  the  parish  of  Kiogsclere^ 
was  formed,  under  an  Order  in  Council  bearing 
date  19th  Aug.  1852,  into  a  distinct  and  separate 
parish  for  ecclesiastical  purposes. 

In  Sept.  1852  Mr.  Rugg,  the  appellant,  was  insti- 
tuted incumbent  of  Ecchenswell  with  Sydmonton. 

In  1853  the  present  church  was  built  by  Mr. 
KlngsmUl,  at  his  sole  cost  and  expense. 

In  Aug.  1864  the  church  was  consecrated.*  In 
Aug.  1865  the  faculty  now  in  question  was  granted 
by  the  Consistory  of  Winchester. 

The  appellant  opposed  the  grant  of  the  faculty^ 
and  appealed  from  the  decision  of  the  Judge  of  the 
Consistory  Court  at  Winchester  to  the  Dean  of 
Arches,  who  confirmed  the  judgment,  with  slight 
Tariation,  of  the  court  below.  Tbo  present  appeal 
was  then  brought. 

Ap^Uant  in  person. — ^First.  The  bishop  has  no 
jurisdiction  orer  this  vault  at  all ;  it  is  not  uncom- 
mon for  vaults  under  a  church  to  be  used  as  wine 
vaults.  There  is  no  access  to  this  vault  from  the 
church  or  from  any  consecrated  ground.  It  does 
not  follow  that  because  a  building  is  consecrated, 
aU  beneath  it  is  so  too.  At  Winchester,  a  church  ia 
built  over  the  public  road,  and  It  cannot  be  contended 
that  the  road  is  consecrated  alsa  Secondly.  Even 
if  the  bishop  have  jurisdiction  over  both  church 
and  vault,  he  cannot  grant  a  faculty  without  con- 
sent of  the  incumbent  for  a  vault  in  any  parish 
church,  still  less  in  a  chapel  where  no  custom  of 
burial  has  existed ;  a  faculty  is  a  dispensation  to  do 
that  which  is  not  permitted  by  law  and  is  irrevo- 
cable ;  it  transfers,  too,  a  part  of  the  freehold :  it  ia 
different  from  a  licence :  the  25  Hen.  8,  c.  21,  is  the 
only  Act  that  I  know  of  under  which  the  bishop  haa 
power  to  grant  a  faculty ;  that  Act  gives  him  no 
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permission  to  do  so  without  consent  of  the  incum- 
bent ;  the  freehold  is  in  the  incumbent,  and  the 
exercise  of  this  power  would  amount  to  a  transfer 
of  the  freehold: 

Ayliffe's  Parergon ; 

Griffin  v.  Deightcm,  33  L.  J.,  N.  S.,  29,  Q.  B. ;  8  L.  T. 
Bep.  N.  S.  600; 

Rich  7.  Bushnelly  4  Hagg^.  164 ; 

Bogera'  Eccl.  Law,  236 ; 

FuUer  y.  Lane^  2  Addams,  431. 
Thirdly.  The  citation  in  this  case  is  illegal ;  before 
it  issued  the  Ecclesiastical  Court  should  have  ascer- 
tained whether  the  incumbent's  consent  had  been 
obtained ;  it  should  also  have  been  addressed  to  the 
minister  and  churchwardens,  not  to  the  people  at 
large ;  this  latter  is  the  ordinary  form,  because  in 
all  cases  the  minister's  consent  is  first  obtained.  It 
was  not  affixed  to  Ecchenswell  church-door  as 
should  have  been  done.  Under  the  Marriage  Act 
(fi&7  Will.  4,  c.  8S),  a.  36,  notice  must  always  be 
^van  to  the  nifiaiatpr  Jiefore  a  church  is  licensed  for 
marriage.  Fourthly.  As  there  is  no  custom  to  bury 
at  Sydmonton,  it  is  opposed  to  the  rubric  in 
reference  to  chancels : 

Wheatley  on  Common  Prayer ; 

Canon  in  Edward  II.'s  reign. 
At  a  council  held  at  Winchester  all  burial  in 
churches  was  forbidden;  no  custom  to  bury  in 
churches  existed  from  the  earliest  period :  (8  Phil. 
349.)  Fifthly,  there  is  no  public  access  to  this 
vault ;  there  is  no  consecrated  ground  at  its  entrance, 
and,  ratione  Ioct\  the  bl^op  has  no  jurisdiction  over 
the  stone  at  the  entrance.  I  cannot  be  compelled  as 
incumbent  to  perform  the  service  on  iinconsecrated 
ground,  and  on  private  ground  from  which  I  am 
Uable  to  be  ordered  away : 

Ken^  V.  Wicktt  8  Phil.  295. 
Suppose  the  owner  change  his  religion,  the  bishop 
could  not  prevent  a  Catholic  service  from  being 
gone  through  underneath  the  church,  nor  could  1 
bring  an  action  of  trespass  ;  to  open  an  entrance  to 
the  vault  from  the  church  itself  would  be  utterly 
illegal.  By  the  Cemeteries  Act  (10  Vict.  c.  65), 
68.  15  and  24,  it  is  clear  that  burial  ground  must  be 
inclosed  on  every  side.  Sixthly,  the  Burial  Service 
in  the  present  case  cannot  be  performed  in  accord- 
ance with  the  rubric.  It  is  not  compulsory  that  the 
service  should  be  performed  within  the  church,  the 
priest  should  stand  on  consecrated  ground,  and  ihat 
outside  the  g^ve — the  service  cannot  be  read  on 
unconsecrated  ground.  A  clergyman  cannot  read 
the  service  under  the  Cemeteries  Act  in  the  Dissent- 
ing portion  of  a  cemetery.  The  Burial  Service  is  a 
public  service.  The  whole  spirit  of  modem  legis- 
lation is  opposed  to  intramural  interments. 

Deane,  Q.  C.  and  Swdbey  for  respondent  (who 
were  heard  only  on  the  last  objection). — All  the 
service  might  be  performed  within  the  church.  By 
the  act  of  consecration  the  stone  at  the  entrance 
of  the  vault  and  the  steps  leading  to  it  are  conse- 
crated, the  minister  conld  stand  on  these  steps,  the 
vault  itself  is  perfectly  legal,  if  a  difficulty  as  to  a 
burial  arises  hereafter  it  can  then  be  settled — a 
faculty  is  granted  in  connection  with  a  particular 
case.  It  was  not  a  condition  precedent  to  the  grant- 
ing of  this  faculty  that  the  place  of  access  should  be 
consecrated  ;  there  can  be  no  objection  to  the  grant- 
ing of  the  faculty ;  it  may,  however,  be  allowed, 
subject  to  conditions. 

The  appellant  replied. 

March  11.— Their  LoRDsniPs  now  delivered  judg- 
ment.—Before  a  faculty,  either  to  the  parishioners 
in  general  or  to  a  private  inhabitant  of  the  parish, 
can  be  decreed,  the  ecclesiastical  law  requires  that 
all  persons  interested  in  opposing  the  grant  should 
have  an  opportunity  of  being  heard  before  the 


ordinary.  The  faculty  which  has  been  decreed  in 
this  case  is,  as  has  been  stated,  for  a  burial  vault 
underneath  the  chaueel.  The  objector  to  the  grant 
of  the  faculty  is  the  incumbent,  who  is  either  vicar 
or  perpetual  curate.  The  applicant  for  the  faculty  is 
the  impropriate  rector,  who  resides  in  the  parish, 
and  whose  father  appears  to  have  rebuilt  and  par- 
tially endowed,  at  his  own  cost,  the  church.  The 
vicar  or  perpetual  curate,  although  entitled  to 
officiate  in  and  to  have  free  access  to  the  chancel, 
has  no  right,  strictly  speaking,  to  fees  for  the  erec- 
tion of  monumental  tablets,  or  for  the  construction 
of  vaults  (in  the  very  rare  instances  in  which  they 
should  be  allowed)  in  the  chancel;  but  he  has 
certainlv  a  persona  standi,  by  reason  of  his  general 
spiritual  position  as  incumbent,  to  oppose  the  grant 
of  such  a  faculty  as  the  present.  The  objections  of 
the  appellant  to  the  sentences  from  which  he  appeals 
are  various :  First,  he  contends  that  the  Ecclesiastical 
Court  has  no  jurisdiction  to  grant  this  faculty.  He 
supports  this  objection  by  reference  to  the  facta 
that  there  is  no  burial  ground  attached  to  this 
chapel ;  that  no  funeral  has  ever  taken  place  there ; 
thiit  the  inhabitants  of  the  district  have  conse- 
quently no  general  right  of  burial  connected  with 
the  chapel,  and  his  argument  appeared  to  extend  so 
far  as  to  question  the  validity  of  the  consecration  of 
the  chapel  itself  by  the  bishop.  Their  Lordships, 
however,  see  no  reason  to  doubt  that  the  bishop 
had  full  authority  to  consecrate  this  building, 
and  they  are  of  opinion  that  the  objection  founded 
on  the  absence  of  any  burial  ground,  and  of 
any  general  right  of  buriid  on  &e  part  of  the 
paifisMoners,  did  not  reader  unlawful  the  act  of  the 
ordinary,  though  it  imposed  upon  him  the  duty  of 
exercising  with  much  caution  the  discretion  which 
the  law  has  vested  in  him  as  to  granting  a  faculty 
of  this  kind.  The  appellant  further  contended  that 
the  grant  of  this  faculty  was  bad,  upon  the  ground 
that  the  proper,  forms  prescribed  by  the  practice  of 
the  Eoclesiastical  Court  had  not  been  complied  with. 
Their  Lordships,  however,  are  of  opinion  that  the 
case  was  regularly  and  properly  conducted  in  the 
Diocesan  Court  of  Winchester,  and  that  this  objec- 
tion cannot  be  sustained.  The  appellant  contends 
that  this  faculty  could  not  be  granted  without  hla 
consent,  but  this  contention  is  not  supported  by 
authority  or  practice.  The  vicar  or  perpetual  curate, 
as  has  been  stated,  is  entitled  to  be  heard  against 
the  grant  of  the  faculty,  and  his  objections  ought  of 
course  to  be  considered  by  the  ordinary,  but  the 
discretion  of  the  ordinary  is  not  fettered  or  taken 
away  by  the  dissent  of  the  vicar.  There  are  objec- 
tions, however,  urged  by  the  appellant  which  aratf>f 
a  more  serious  character ;  they  may  be  all  ranged 
under  the  general  head — that  the  discretion  of  the 
ordinary  was  unwisely  exercised  in  the  grant  of  this 
faculty.  From  the  decision  of  the  ordinary  an 
appeal  lies  to  the  Archbishop,  and  ultimately  to  the 
Crown,  under  the  advice  of  the  Judicial  Committee 
of  the  Privy  Council.  If  we  think  that  the  grant 
of  this  faculty,  though  not  absolutely  illegal,  was, 
as  it  at  present  stands,  indiscreet  and  likely  to  give 
rise  to  future  troubles  and  difficulties  in  the  church 
and  district  of  Sydmonton,  which  were  not  duly 
considered  by  the  Ecclesiastical  Courts,  we  ought  to 
advise  Her  Majesty  accordingly.  The  aiypeUant  haa 
pointed  out  to  their  Lordships  that  ^  gcoiind 
upon  which  the  churdi  stands  alone  is  cdlisecxmted, 
that  the  jurisdiction  of  the  ordinary  depends 
upon  tiie  consecration  of  the  ground,  and  does 
not  extend  over  any  part  of  t£e  ground  wfaidh 
comes  up  to  the  yetj  walls  of  the  church.  The 
legal  consequences  of  this  circumstance,  vpon  which 
the  appellant  insists,  will  presently  be  uotioed. 
Their  Lordships,  having  regard  to  the  peculiar  dr* 
cumstances  of  this  church  and  parish,  are  not  dia* 
posed  to  diesent  from  tlie  opini<m  ejqiretped  by  tii9 


MAGISTEATES'  OASES. 


pRnr.  Co.]  Cook  v.  Thb  Mayor,  Aldermen,  and  Burgesses  of  the  City,  &c.,  of  Bath.  [V.C.  M. 


judge  of  the  Arches  Court,  that  the  judicial  discre- 
tion of  the  Mkd  ordinary  was  lawfully  exercised  in 
granting  permission  to  Mr.  KingsmiU  to  retain,  for 
the  use  of  himself  and  his  family,  so  long  as  they 
shall  remain  proprietors  of  Sydmonton  Court  (for 
this  must,  of  course,  be  a  provision  contained  in  the 
instrument),  the  vault  which  has  been  constructed 
imdemeath  the  chancel.  Their  Lordships  desire 
that  it  should  be  understood  that  they  do  not  mean 
to  express  any  approbation  of  a  general  practice  of 
granting  faculties  for  interments  in  chancels  or  the 
body  or  churches.  On  the  contrary,  they  are  of 
opinion  that  very  exceptional  circumstances  can 
alone  justify  suoh  an  exercise  by  the  ordinary  of  the 
discretion  which  the  law  has  vested  in  him.  With 
lespect  to  the  particular  faculty  the  consideration  of 
which  is  now  before  their  lordships,  they  have  come 
to  the  conclusion  that  it  ought  not  to  be  issued,  at 
the  present  time,  in  the  manner  proposed.  Their 
Lordships  are  extremely  reluctant  to  interfere  with 
the  exercisie  of  the  discretion  in  these  matters  by  the 
local  ordinary,  and  they  fully  recognise  the  expe^ 
diency  of  the  rule  of  practice  which  discountenances 
such  interference.  But  their  Lordships  think  that 
the  objection  to  the  immediate  issue  of  this  faculty, 
while  the  only  entrance  to  the  vault  is  in  the  prirate 
and  uncoDsecrated  ground  of  Mr.  Kingsmill,  is 
deserving  of  great  consideration.  In  the  first  place 
it  is  clear  that  the  ordinary  could  not  compd  the 
incumbent  by  eeclesiastical  censures  to  perform  the 
burial  service  in  the  unconsecrated  ground  in  which 
the  only  entrance  to  the  vault  is  to  be  found.  It  has 
not  been  argued  that  the  ordinary  could  so  compel 
the  incumbent:  indeed,  it  has  been  very  properly 
admitted  by  the  counsel  for  Mr.  Kingsmill,  that  no 
authority  can  be  found  for  such  a  practice.  In 
the  'next  place  it  appears  to  their  Lordships  to 
be  inexpedient  that  the  spot  upon  which  a 
portion  at  least  of  the  burial  service  is  usually 
performed  by  the  minister  should  be  exempt 
from  the  jurisdiction  of  the  ordinary.  It  is 
true  that  the  ordinary  would  have  jurisdiction 
over  the  vault  itself,  and  that  the  whole  service 
inight  lawfuUy,  their  Lordships  think,  in  the  peculiar 
dreumstances  of  this  case,  be  performed  in  the 
church,  and  the  corpse  afterwards  taken  into  the 
garden  and  deposited  in  the  vault ;  and  their  Lord- 
^ps  do  not  mean  to  say  that  the  ordinary  might 
not  be  enabled  to  punish  any  unlawful  proceedings 
which  might  precede  or  accompany  the  act  of  burial ; 
but  it  is  also  true  that  the  absence  of  any  eccle- 
siastical jurisdiction  over  this  spot  of  ground  might 
afford  an  apparent  impunity  to  evade  the  law,  and 
thereby  possibly  cause  a  scandal  in  the  parish.  If, 
in  the  present  state  of  circumstances,  the  grantee  of 
this  faculty  or  his  successors  in  the  mansion  to 
which  it  is  in  fact  attached,  were  hereafter,  either 
perhaps  on  account  of  their  having  ceased  to  be 
members  of  the  church,  or  on  account  of  some 
quarrel  with  the  incumbent,  or  for  any  other  motive, 
to  cause  a  service  different  from  that  which  is  en- 
joined in  the  Frkyer  Book  to  be  road  over  the  corpse, 
or  if  they  were  to  place  the  body  in  the  vault  with- 
out the  previous  performance  over  it  of  any  religious 
service,  in  any  case  of  this  kind  the  present  or  future 
ordinary  might  be  considerably  embarrassed  in  the 
exercise  of  his  proper  jurisdiction  to  remove  the 
•candal,  or  to  punish  the  authors  of  it.  Their  Lord- 
ships think  that  it  is  the  duty  of  the  ordinary,  when 
granting  a  privilegivm  of  this  kind,  to  take  eveiy 
precaution  in  his  power  against  the  possibility  of  a 
misiise  by  the  grantee  or  his  representative  of  the 
special  favour  which  is  conceded  to  him.  They  see 
BO  reason  why  the  grant  of  this  faculty  to  Mr. 
Kingsmill  should  not  be  made  conditional  upon  his 
consenting  to  allow  a  sufficient  piece  of  ground  hear 
the  aperture  to  the  vault,  to  be  first  duly  consecrated 
for  the  sole  and  special  purpose  of  burials  in  this 


vault.  The  jurisdiction  of  the  ordinary,  ratione  lod, 
would  then  be  unquestionable ;  and  any  impropriety 
with  relation  to  the  performance  of  the  burial  ser- 
vice would  be  subject  to  his  correction  and  control. 
Their  Lordships  therefore  think  that  this  cause 
should  be  remitted  to  the  Court  of  Arches,  with 
directions  to  issue  the  faculty  in  question  whenever 
it  has  been  duly  certified  to  that  court  that  the 
consecration  of  the  additional  portion  of  ground  has 
taken  place ;  and  with  power,  if  it  should  be  deemed 
necessary,  to  vary  the  terms  of  the  faculty  by  a 
reference  to  a  recital  of  the  fact  of  such  consecration 
having  been  effects.  Their  Lordships  think  that 
both  parties  ought  to  bear  their  own  costs  incurred 
in  this  court  and  in  the  Court  of  Arches.  Their 
lordships  will  humbly  advise  Her  Majesty  in  accord- 
ance with  the  opinion  whidi  they  have  now  expressed. 

Proctors  for  the  respondent,  Rathery  and  Co, 
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Reported  by  G.  T.  Kdwaxds,  Esq.,  Barrlster-at-Law. 

Feb.  7,  8,  and  10,  1868. 

Cook  v.  The  Ma.tor,  Aldermen,  and  Buroebses 
OF  THE  City  and  Bobough  of  Bath. 

Rightqfwaif — Injunction — Non-uaer for  forty  years — /2e- 
opening  of  door-gates  at  either  end-^  Adverse  building. 

A  messuage  abutting,  in  tlts  rear,  on  a  narrow  lane  in 
the  city  of  B.  had  a  hack  door,  which  being  constant^ 
used  for  access  to  or  frain  either  end  of  such  lane,  wcu 
shut  up  for  forty  years,  during  which  time  also  (although 
the  tioo  periods  were  not  exactly  commensurate  in  date) 
gates  were  put  up  at  either  ena  of  the  lane,  to  abate  a 
nuisance,  out  only  occasionally  dosed,  being  in  fact 
the  result  of  an  arrangement  cmongst  the  occupiers  of 
the  houses ;  and  free  access  being  always  given,  although 
a  hey  was  kept.  The  back  door  of  me  messuage  was 
then  re-opened,  and  continuously  used  for  three  and  a 
half  years,  when  the  next  but  one  ctdjoining  house  was 
purcliosedby  the  corporation  of  B,,  who  proposed,  and 
had  plans  prepared,  to  build  upon  the  site  of  the  house 
and  lane  cat  hotel  and  baths,  so  as  entirely  to  obstruct 
the  way  from  such  bade  door  through  the  lane.  On 
bill  fud  and  injunction  moved  for  to  restrain  sudi 
buildi}tg,  injunction  granted, 

Semhle,  if  an  easement  is  disused  for  a  time  sufficient  to 
bar  the  right  of  resumption  as  against  parties  acting 
on  the  assumption  of  abandonment,  unless  there  are 
some  acts  on  «ucA  assumption,  and  unless  other  persons 
have  expended  money  on  the  faith  of  the  right  having 
been  abandoned,  the  right  continues,  and  is  mereaf 
suspended,  and  may  be  resumed. 

This  was  a  motion  for  &n  injunction  to  restrain 
the  defendants,  their  servants,  agents,  and  workmen 
from  building  upon  a  certain  lane  called  White 
Hart,  or  Cross  Bath-lane,  in  the  city  of  Bath,  so  as 
to  obstruct  the  plaintiflTs  access  through  such  lane  to 
Stall-street  from  the  back  door  of  his  messuage.  No. 
14,  Bath-street.  The  plaintiff  (George  Henry  Cook, 
who  was  a  solicitor)  was  seised  in  fee-simple  in  pos- 
session (subject  to  the  interest  of  his  tenant)  of  the 
messuage  in  question,  situate  on  the  north  side  of 
Bath-street,  the  lane  being  at  the  back  of  such  mes- 
suage leading  east  into  Stall^street  and  west  into 
other  public  streets.  The  plaintiff  had  a  door 
opening  into  such  lane,  by  which,  as  he  alleged,  he 
and  his  predecessors,  and  their  tenants,  had  been 
accustomed,  at  their  pleasure,  from  the  time  of  the 
erection  of  the  plaintiff's  house  in  1 798  ^and  that 
without  interruption  or  agreement  with  tne  defen- 
dants, or  any  other  persons)  to  pass  along  the  lane 
into  Stall-street,  the  only  direct  communication 
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beiag  along  the  lane.  That  the  defendants  had 
recently  purchased  No.  16,  which  they  were  palling 
down,  and  intended  to  erect  tipon  part  of  the  site,  a 
bnilding  intended  for  baths,  which,  if  completed, 
according  to  the  plan,  which  the  defendants  intended 
to  act  upon,  woiud  obstruct  and  render  the  lane  im- 
passable, and  wholly  and  permanently  destroy  the 
communication  between  the  plaintifrs  back  door 
and   Stall-street.    He  also  alleged  that  in  March 

1867,  he  heard  of  the  contemplated  erection  and  ap- 
plied to  the  architects,  and  was  informed  that  the 
plans  were  not  completed ;  but  they  admitted  the 
intended  obstruction.  The  pUintiff  thereupon  gave 
notice  to  the  architects  of  his  objection  to  what  was 
proposed,  and  that  unless  the  plans  were  altered  he 
should  be  compelled  to  take  steps  to  prevent  the 
obstruction.  In  Nov.  1867,  the  plaintiff  perceiving 
placards  in  the  windows  of  No.  16  as  to  the  removal 
of  the  tenant,  wrote  to  the  corporation  by  their 
town  clerk,  protesting  against  tneir  intention  to 
close  the  lane  to  Stall-street  or  interfering  with 
such  lane,  and  to  their  pulling  down  Nos.  15  and  16 
or  altering  their  fronts  in  Bath-street,  stating  that 
he  so  protested  in  the  hope  that  the  plans  might  be 
altered,  but  that  otherwise  he  would  be  under  the 
disagreeable  necessity  of  applying  to  the  Court  of 
Chancery  to  restrain  their  proceedings. 

To  this  letter  the  town  clerk  replied,  that  he 
had  laid  the  matter  before  the  Borough  Property 
Committee,  and  he  appointed  an  interview,  which 
took  place  without  any  satisfactory  result;  the 
defendants  declining  to  recognise  the  plaintiff's 
right  both  then  and  in  a  correspsndence  which  sub- 
sequently took  place.  On  the  19th  Dec,  the  plain- 
tiff, having  ascertained  that  the  defendants  still 
intended  palling  down  No.  16,  on  the  20th  served  a 
notice  on  the  town  clerk  objecting  to  the  obstruc- 
tion of  the  lane  and  the  diminution  of  the  light 
at  present  passing  through  his  back  windows,  and 
statins  that  a  biU  yould  be  filed.  This  was  not 
repUed  to,  and  accordingly  this  bill  was  filed, 
aUeging  the  plaintiff's  title  to  free  access  along  the 
lane,  which  was  a  great  advantage  to  him  and  to 
bis  property,  and  that  if  it  was  stopped  up  he  would  | 
be  obliged  to  take  a  more  circuitous  route.  That 
the  present  means  of  communication  yery  mate- 
rially increased  the  ralue  of  his  house;  that  the 
lane  was  a  public  highway,  and  any  obstruction  of  it 
would  be  injurious  to  the  public,  but  the  closing  of 
it  would  be  an  injury  to  the  plaintiff  of  a  private 
and  particular  nature,  and  an  irreparable  damage, 
and  the  value  of  the  property  would  be  materiaUy 
diminished,  and  that  the  defendants  had  no  justifi- 
cation for  their  conduct.  The  bill  then  prayed  for 
the  injunction  to  restrain  the  building  so  as  to 
obstruct,  &c.,  and  also  for  a  mandatory  injunction. 
Evidence  was  gone  into  to  show  that  forty  years 
ago  the  back  door  was  built  up  and  reopened  in 

1868,  and  that  for  a  similar  period  high  gates  and 
doors  wese  placed  at  either  end  and  sometimes 
closed,  but  that  the  key  was  always  accessible. 

Glasse,  Q.C.  and  Charles  Ball  appeared  in  support 
of  the  motion.— There  is  no  doubt  that  this  was  a 
public  way,  and  the  disuser  is  no  destruction  of  the 
easement;  it  must  be  non-user  with  a  manifest 
intention  never  to  resume.  There  must  be  a  case 
of  actual  abandonment.  There  is  no  evidence  of 
any  acts  by  the  freeholder,  they  are  all  by  the 
tenants.  No  doubt  the  door  was  shut  up ;  but  it 
being  a  question  of  public  right,  and  having  been 
opened  four  years  ago  and  constantly  used,  that  is 
sufKcient  to  entitle  us  to  open  the  door.  If  it  is  a 
public  highway  the  pUuntiff  is  one  of  the  public, 
and  has  a  right  to  use  it ;  and,  moreover,  as  one  of 
the  public,  has  a  remedy  for  a  special  injury  to 
himself.  The  Attorney-General  might  also  file  an 
information:  Bickett  v.  Morris,  L.  Rep.  1  Scotch 


&  Div.  App.  Cas.  47,  settles  that  (^Sampson  r.  Smith, 
8  Sim.  272).  Whether  the  damage  isweat  or  small  ^ 
the  party  is  entitled  to  protection,  and  as  long  as  no 
one  has,  during  the  non-user,  destroyed  the  public 
way,  it  can  be  resumed  at  any  time.  As  to  tho 
jurisdiction  under  Lord  Cairns'  Act,  that  does  not 
apply  to  an  interlocutory  application. 

JkmUtt  V.  North,  11  East  872—6; 

Jarvis  v.  Dean,  8  Bing.  i47 ; 

Moore  t.  Rmoson^  8  B.  &  C.  889; 

Gale  on  Essementa,  4 ;  _  _ 

Wedmore  v.  The  CorporaHon  of  Bristol,  7  L.  T.  Bep. 
N.  8.  469 ; 

Moxgan,  268,  note  to  sect  2 ; 

Lvon  V.  DiUimore,  14  L.  T.  Bep.  N.  8. 183; 

Curriere'  Con^pomy  v.  Corbet,  2  Dr.  ft  Sm.  286; 

Stokoe  V.  auMers,  8  £.  ft  B.  87; 

Freeman  v.  The  Tottenham  Railway  Companih  18  W.  B. 
886; 

Ward  V.  Ward,  7  Ex.  838. 

Cote,  Q.  C.  and  Ince  for  the  defendanU.— There 
must  be  a  manifest  intention  to  abandon;  and 
what  can  be  a  more  complete  abandonment  than 
building  up  with  brick  and  allowing  it  so  to  remain 
for  forty  years  ?  (O-oM&yv.  Lightowler,  2  Ch.  App. 
478.)  Moreover,  the  way  has  been  actually  shut 
up,  and  it  was  always  necessary  to  obtain  the  key  to 
get  through,  and  that  is  a  perfect  destruction  of  the 
public  nature  of  the  way,  and  destroys  the  right  to 
the  easement : 

Atiornev  General  v.  The  Consereators  qf  the  Thames, 
1  fl.  ft  M.  1 ;  8  L.  T.  Bep.  N.  S.  9; 

Papended  v.  Bridgvoater,  6  E.  ft  B.  166; 

The  Vestnt  of  Bermoadsey  v.  Brown,  85  Bear.  226  ; 
18  L.  T.  Bep.  N.  8.  574. 

To  show  a  right  of  way  it  must  be  on  behalf  of  the 
pubUc  generally,  not  of  a  particular  class :  (Law^ 
ranee  T.  Ovee,  3  Camp.  514,  where  it  was  hela  that 
shutting  up  windows  with  bricks  and  mortar  for 
more  tlum  twenty  years  was  a  destruction  of  the 
right;  Spencer  v.  London  and  Birmingham  Raihoay' 
Company,  8  Sim.  198 ;  1  Bail  Cas.  159 ;  Gale  on 
Easements,  3rd  edit.,  149,  note  b.,  where  all  the 
cases  are  collected ;  Tidcte  t.  Brown,  4  Ad.  &  £. 
362  )  Here  a  grant  is  presumed,  and  to  make  a 
title  under  the  Prescription  Act  (2  &  3  Will.  4,  c.  71) 
there  must  be  a  title  as  of  right ;  and  a  manifest 
distinction  is  drawn  between  the  right  to  a  way  and 
to  Ught. 

Davis  V.  WiOiams,  20  L.  J.,  N.  8.,  880,  Q.  B. 


Glasse,  Q.  C.  in  reply. 

The  Vicb-Chakcsllob.- I  am  sorry  that  the 
good  sense  of  the  parties  has  not  enabled  them  to 
settle  this  dispute,  involving  an  amount  utterly 
incommensurate  with  the  length  of  the  argument 
necessary  in  order  to  enable  me  to  arrive  at  a  con- 
clusion, and  to  consider  points  of  law  by  no  mean* 
free  from  difficulty.  The  plaintiff  was  seised  in  fee 
of  the  house  in  question,  the  front  abutting  upon 
Bath-street,  the  back  upon  White  Uart-lane^ 
adjoining  the  well-known  hotel.  It  is  clear  upon  the 
evidence  that  for  a  century  and  a  quarter,  if  not 
more,  there  has  been  an  open  space  freely  accessible 
by  the  public  to  pass  through  without  ob- 
struction, at  all  events  until  the  erection  of  the 
gates  forty  years  ago,  and  I  must  treat  this  lane  as 
at  that  time  a  public  way  like  any  other  in  the  city 
of  Bath.  Whilst  it  was  so,  the  commissioners  for 
the  improvement  of  Bath,  whose  property  (it  is  im- 
material how)  has  become  rested  in  the  corporation, 
conveyed  to  the  predecesson  of  the  plaintiff  the  site 
of  this  house  in  1798  (subject  to  a  rentcharge  of 
20/.  \Qs,  BdJ)  in  fee,  and  it  was  described  as  bounded 
on  the  south  by  Bath-street  and  on  the  north  by 
White  Hart-lane ;  that  is  seventy-four  yean  ago. 
I  am  satisfied,  on  the  evidence  of  old  witnesses, 
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cnaoj  of  whom  speak  of  matters  more  than  half  a 
•oeotaiy  since,  that  this  was  just  as  much  a  public 
way  as  Bath-street  or  Stall-street  into  which  it  led. 
It  was  dark,  disagreeable,  and  no  doubt  dirty,  and 
ooly  used  for  the  sake  of  a  short  cut ;  but  it  was 
ondonbtedlj  a  public  way.    The  plaintifiTs  house 
does  DOt  appear  to  have  been  erected  more  than 
seventy   years  ago,  but  beyond  all  doubt  it  had 
a  back  door  opening  iuto  this  Une  as  well  as  a  front 
door  into  Bath-street,  and  for  many  years  after  its 
eieetion  there  was  free  access  from  both ;  and  this  is 
not  denied  by  the  defendant.    It  is  also  proved  to 
my  satisfaction,  and  not  denied,  that  about  forty 
years  ago  this  back  door  was  closed  by  a  former 
oocnpier,  allhoogh'it  does  not   distinctly  appear 
wbeUier  that  was  with  the  consent  of  the  freeholder; 
bat  as  no  objection  appears  to  have  been  made  I  must 
assume  it  to  be  the  act  of  the  tenant  and  also  of  the 
fiediolder.    The  evidence  is  contradictory,  but  I 
consider  it  as  proved  that  it  was  closed  by  a  pawn- 
broker, his  pledges  being  safer,  as  he  considered, 
without  a  back  door.     Accordingly,  from  about 
forty  years  ago  till  1864,  the  house  was  without  a 
back  door,  but  it  is  distinctly  proved  that  in  the 
sping  of  1864  the  present  occupier  restored  it  as 
much  as    possible   to  its   former   condition,  and 
rsopened  the  back  door  into  White  Hart-lane ;  that 
is  three  years  and  a  half  before  the  bill  was  filed. 
When  the  dispute  commenced  he  was  in  possession 
of  the  hoase,  having  a  free  access  into  Bath-street 
and  White  Hart-lane.    Another  very  material  thing 
relied  upon  by  the  defendant  is  this:  There  is  no 
dis{nite  that  at  least  forty  years  ago  this  lane,  never 
having  been  properly  lighted  or  cleansed  and  being 
dark  and  the  resort  of  disorderly  persons,  became  a 
nuisance,  and  the  occupier  of  the  hotel,  as  I  collect, 
with  the  concurrence  of  all  the  occupiers  of  the 
houses  abutting  upon  it,  for  the  purpose  of  abating 
the  common   nuisance,  erected,  at   the  east  end 
leading  into   Stall-street,    very   substantial  doors 
or  gates  nine  feet  high.     Some  of  the  witnesses 
say  these  were  sometimes  closed  in  the  daytime, 
and  constantly   at    night,    the   evidence   is   not 
conclusive.   We  find,  however,  that  if  the  closing  was 
lemonstrated  against  they  were  immediately  opened, 
and  the  freest  access  given.    Now,  one  question  is, 
<iid  the  erection  of  these  gates  alter  the  position  of 
affairs?    I  am  of  opinion  that,  inasmuch  as  the 
arrangement  was  satisfactory  to  all  the  inhabitants 
of  the  houses,  it  cannot  be  considered  as  the  renun- 
ciation of  any  right,  but  as  an  arrangement  for  the 
common  advantage ;  and  the  plaintiff  must  be  con- 
sidered as  having  the  same  rights  as  if  the  gates 
had  never  been  erected.    But  even  if  that  is  not  so, 
the  gates  only  being  closed  at  night,  if  the  ease- 
mmit   were    used    only  during    the    day,    there 
would  be  no  difficulty  in  law;  for  if   the  right 
was   exercised  only  during    one  part   of   a  year 
or  of  a  day — ^if  a  deed  could  be  produced  by  wtiich 
the  owners  of  the  soil  had  contracted  to  open  it 
at  all  times  from  sunrise  to  sunset — that  would  have 
been  conclusive.     But,  lUthough  there  may  be  a 
doubt  as  to  any  contract,  if  there  be  usage  for  more 
^an  twenty  years  the  court  presumes  a  grant  as 
distinctly  as  if  the  right  were  proved  to  exist  by 
deed.    I  think,  therefore,  that  the  defence  of  the 
cofporation  as  to  the  erection  of  these  gates,  fails 
as  any  defence  of  their  acts  in  closing  the  access 
from  Stall-street.    Another  very  material  point  is 


question  of  fact  to  be  ascertained,  sometimes  by  a 
jury,  and  sometimes  by  this  court,  from  certain 
circumstances,  whether  the  act  was  itself  an  aban- 
donment or  intended  to  be  so.    If  in  this  case  the 
defendants  had  commenced  building   before  this 
door  had    been  reojpened,  I  should  have  been  of 
opinion  that  the  plaintiff  had,  by  allowing  it  so  to 
remain  closed,  shown  that  he  intended  to  abandon 
his  right,  and  that  in  that  event  he  could  not  have 
sustained  his  bill.    Now  this  distinctly  appears  by 
the  case  of  Moon  v.  Ransom  (supra)^  an  analogous 
case,  and  a  very  valuable   authority,  where   the 
plaintiff  having  ancient  windows  pulled  down  the 
wall  in  which  they  were,  and  erected  a  blank  wall,  and 
allowed  it  so  to  remain  for  seventeen  years,  during 
which  period  the  defendants  erected  buildings  which 
the^  could  not  have  done  if  the  windows  had  re- 
mained, and  incurred  expenses.     Lord  Tenterden, 
in  the  Court   of   Queen's  Bench,   held  that  the 
plaintiff  could  not  maintain  an  action,  and  directed 
a  nonsuit.    But  it  is  clear  that  if  there  had  been 
no  building  erected  before  the  expiration  of   the 
seventeen  years,  the  plaintiff  might  have  resumed 
his  windows  and  gained  a  new  right  of  action. 
This  also  appears  in    Stokoe  v.    Singers   (supraX 
where    Sir    William    (then    Justice)    Erie    held, 
that  if   the  defendant   had   incurred    expense  on 
the  faith  of    windows  being  closed,  the  plaintiff 
could    not   recover;    that    is    a   case    of    great 
importance.     In  Ward  v.  Ward  (supra)  Alderson 
and  Pollock,  BB.  held  mere  nonuser  of  a  way  no 
abandonment  by  the  party  in  the  absence  of  the 
acquisition  of  rights  by  other  parties  in  consequence, 
but  only  an  inference  that  he  had  no  occasion  to  use 
it.   Mr.  Cole  referred  to  Crossly  v.  Lightowler  (supra) 
as  to  fouUag  a  stream,  the  material  circumstance 
there  being  that  within  twenty-five  years  Crossley 
had  altered  his  position  and  erected  large  works  in 
such  a  manner  as  to  show  an  abandonment;  but 
Wood,  V.  C.  held  that  there  had  been  none,  because 
rights  had  not  been  acquired  by  other  parties  mean- 
time.   That  is  ray  view  of  this  case.     Inasmuch  as 
this  house,  if  onginally  erected  (as  I  think  it  was) 
with  a  back  door  leading  into  the  lane,  conferred  on 
the  owner  as  much  right  to  use  such  back  door  as 
he  had  to  use  the  front  door;  while  he  had  that 
right  no  one  could  say  "  you  shall  only  have  one 
diSor ;"  he  could  use  either.    It  is  clear  that  if  this 
door  had  been  open  the  whole  time,  but  during  that 
whole  time  there  had  been  nothing  more  than  the 
right  and  no  exercise  of  it,  there  was  a  continuing 
right  in  the  plaintiff  to  re-open  it,  unless  in  the  in- 
terval some  other  parties  had  acquired  rights  so  that 
it  would  be  a  prejudice  to  them.    And,  on  this  prin- 
ciple, if  the  door  had  been  closed  to  the  last,  the 
plaintiff  would  have  failed  in  this  motion.    But  the 
defendants  rely  on  his  abandonment  of  the  right, 
when  four  years,  or  at  least  three  years,  before  their 
attempt  to  exercise  any  adverse  rights,  he  actually 
reopened  it ;  and,  as  far  as  I  can  tell  on  the  dealings 
which  took  place,  they  knew  perfectly  well  that  tins 
door  was  used  in  the  same  manner  as  the  doors  of 
the  other  houses.    This  gentleman,  therefore,  who 
thought  fit  thus  to  re-open  this  door  four  years 
before  any  adverse  act,  and  who  objected  to  such 
act,  thereby  showed  his  intention  not  to  abandon 
his  right ;  and  his  contention  that  be  had  never  fully 
abandoned  it  whilst  no  other  parties  had  acquired 
adverse  rights,  must  succeed ;  and  he  has  preserved 


this : — The  plaintiff  (that  is  one  of  his  predecessors)  I  his  right  on  the  authority  of  Stokoe  v.  Singers  and 


having  closed  this  back  door,  and  allowed  it  to 
lemain  so  closed  for  at  least  thirty  years,  and  only 
reopened  it  some  four  years  since,  must  he  be  con- 
sidered to  have  abandoned  his  right?  The  law  on 
this  point  is  not  entirely  free  from  difficulty; 
but,  as  I  understand  the  principle  upon  which  I 
mean  to  act,  it  is  this :— A  right  of  way  or  a  right 


the  other  cases.  On  these  grounds  I  am  of  opinion 
that  there  was  no  abandonment;  it  was  a  mere 
suspension  of  the  right,  and  the  plaintiff  had  a 
right  to  re-open  the  door  as  he  did  in  1864,  and  as 
owner  of  the  house,  to  have  as  theretofore  two 
entrances.  The  defendants  suggest  that,  finding 
this  lane  liable  to  be  closed  by  gates  at  both  ends, 


to  light  may  be  abandoned,  and  it  is  always  a  1  there  was  on  the  authorities  the  right  to  close  it  at 
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each  end.  But  they  found  the  plaiutiff  in  posseBsion ; 
and  the  defendants  having  no  legal  power  to  inter- 
fere with  a  public  way,  and  clearly  none  as  to  a 
private  one,  the  plaintiff  having  a  right  to  come 
into  the  lane,  and  finding  also  this  house  with  the 
door  in  use,  what  possible  right  had  the  corporation 
to  say,  '^  We  will  close  up  the  access,  and  he  shall 
go  the  other  way  ?"    In  this  instance,  on  the  ques- 
tion of  the  right  of  stopping  up  ways,  this  may  be  a 
small  matter,  and  I  am  sorry  that  the  good  sense  of 
the  parties  did  not  lead  them  to  settle  it  by  com- 
pensation ;  but  I  do  not  find  that  any  was  offered. 
The  defendants  say  he  only  gave  100^  for  it ;  that 
may  be,  but  it  turns  out  that  120/.  more  was  laid 
out  upon  it  by  the  tenant.    At  all  events,  he  was 
owner  in  fee,  and  had  a  right  to  exercise  the  bene- 
ficial rights  of  an  owner;  and  whether  they  be  sraiJl 
or  great  no  one  has  a  right  to  stop  up  a  path,  and  if 
he  does  it  is  at  his  own  peril.    If  he  finds  a  free 
access  (there  being  one  here  as  much  as  in  any 
street  in  Bath),  he    must  find    some   competent 
authority  before  he  interferes  with  it,  and  cannot 
come  to  the  Court  of  Chancery  and  set  up  a  case 
depending  on  the  value  of  the  subject-matter.    I 
was  astonished  at  an  attempt  at  first  made  to  dispute 
the  plaintiff's  title.    He  was  in  possession  in  1856, 
and  being  a  solicitor  was  well  known  to  the  town 
clerk;   but,    notwithstanding  that,  the  defendants 
thought  fit  to  question  his  title.    He  having  been  in 
possession  for  ten  years,  paying  ground-rent  to  this 
Tery  corporation,  they  nrst  deny  his  title,  and  then 
tyrannically  take  the  matter  into  their  own  hands. 
But  evoQ  assuming  they  were  right,  before  taking 
such  an   unwarrantable  step  as   stoi^ing  up  his 
way  they  should  have  offered  him  compensation, 
and   it   seems   that   he   made   such   a   i«t>posal. 
With  respect  to  the  remedy,  the  case  of  Spencer  v. 
The  London  and  Birmingham  Railway  Company  (supra") 
is  conclusive.    There  the  plaintiff  was  owner  of  a 
livery-stable    in    the    Hampetead-road,   and    Sir 
Lancelot  Shadwell  and  Lord  Cottenham,  on  appeal, 
laid  down  the  rule  that  where  there  was  a  public 
nuisance,  and  at  the  same  time  a  private  injury,  a 
bill  would  lie,  and  granted  an  injunction,  although 
the  case  resulted  in  an  arrangement.  Here  what  has 
been  done  is  unjostiflable,  and  whether  it  is  a  public 
or  private  way  is  immaterial.     If  it  is  a  public 
matter,  so  that  it  is  a  nuisance,  and  the  Attorney- 
General  could  have  instituted  a  suit,  it  is  also  one 
which  materially  affects  the  plaintiff  as  an  indi- 
yidual,  and  he  is  therefore  entitled  to  maintain  his 
bill.  With  respect  to  the  individual  injury,  Mr.  Cole 
contended  that  that  was  wholly  displaiced  by  tbe 
second  paragraph  of  the  bill ;   but,  so  far  from  it, 
the  plaintiff  claims  the  right  to  go  into  the  lane  and 
along  it  into  Stall-street ;   and  as  he  has  reopened 
the  door,  no  adverse  right  having  been  meantime 
acquired,  his  right  of  reopening  continued  during 
eveiy  day  of  the  last  twenty  years.    The  numerous 
authorities  which  have  been  cited  all  go  on  the 
general  principle^  and  upon  that  the  plaintiff  is 
entitled  to  this  back  door,  and  by  means  of  it  to  go 
into  the  back  lane  lor  any  purpose,  either  right  or 
left.    He  is  also  entitled  (which  may  be  important 
to  him)  to  take  a  cart  from  one  end  to  the  other.    I 
agree  with  Mr.  Cole  as  to  the  narrowness  of  the 
question,  and  insignificance  of   the  injury,  and 
that  the  court  need  not  have  been  troubled  with  it ; 
but  it  involved  matters   of  public  consideration, 
although  the  contention  has  arisen  from  irritation 
on  both  sides,  inducing  the  parties  to  stand  upon 
their  rights,  whether  as  a  public   or  a  private 
question.  The  plaintiff  is  entitled  to  the  injunction, 
at  the  same  time  it  is  entirely  a  case  for  compensa- 
tion ;  although  I  agree  with  Mr.  Glasse  that  under 
Lord  Cairns'  Act  the  court  could  not  entertain 
the  question  of  damages   upon  an  interlocutory 
application. 


Glasse,  Q.  C.  said  that  they  did  not  ask  for  the- 
mandatory  injunction. 

Solicitors  for  the  pUintiff,  Thomas   WhiU   and 
Sons. 

Solicitors  for  the  defendants,  Clarkey   WoodcocK- 
and  Ryland,      ^__ 

COUBT   OT   EXCHECITTEB. 

BeDorted  by  H.  Lbioh  and  E.  Lujclkt,  Eflqrs.,  Barriaters- 

at-Law. 

Jan.  20  and  22,  and  Feb,  28,  1868. 
Earl  op  Drrbt  t;.  The  Burt  Imfrovbmbmt 

COXMISBIOMBRB. 

Nuisances  Removal  Act  1855  (19  {r  19  ^«tc^  c-  121% 
*.  22 — Watercourse  used  for  conveyance  of  sewage 
becomina  a  nuisance — Power  of  local  authority  to  make 
sewer  along  the  same  or  instead  thereof -^Highway  Acty 
(6  i'  6  Will.  4,  c.  50),  ss.  67  and  68 ;  Bury  Improve- 
ment Act,  (9^10  Vict,  c  ccxciii.)y  ss.  102  and  110 

Action  for  injury  to  the  plaintiff's  reversion  in  a  close  of 
laauL  Along  one  side  of  the  dose  in  question  a  waier^ 
course  had  formerly  flowed,  which  being  parthf  used 
for  the  conveyance  of  sewage,  had  become  a  nmsance. 
The  defendants,  who  were  the  local  authority  under  the  ■ 
Nuisances  Removal  Act  1855,  commissioners  undet  tJte 
Bury  Improvement  Act,  and  likewise  surveyors  ofhtoh- 
teavs,  being  of  opinion  that  the  watercourse  which  had 
so  become  a  nuisance,  could  not  be  rendered  innocuous 
without  the  laying  down  of  a  sewer,  constructed  a  sewar 
for  the  reception  of  the  sewage  which  had  formerly 
flowed  down  the  watercourse.  This  sewer,  for  about  a 
hundred  yards,  followed  the  line  of  the  watercourse^ 
but  then  diverged  and  crossed  the  plaintiffs  close  m 
a  diagonal  direction  for  about  three  hunOred  yards  to 
join  another  sewer  passing  under  a  highway  on  the 
opposite  side  of  the  plaintiff's  doss.  The  construction 
of  the  sewer  tn  tlus  direction  was  the  least  expennve- 
and  moot  convenient  course  thai  could  have  been 
adopted, 

Hekd,  per  KeBy,  C.  B.,  and  ChanneB,  B.  (dissentienie, 
Mcnrtin,  B.)  that  the  defendants  were  w)t  justified  under 
the  Nuisances  Removal  Act  1855,  tn  constructing  the 
sewer  across  the  plaintiff's  close,  inasmtuA  as  the 
sewer  which  may  he  constructed  under  the  22nd  section 
of  that  Act  is  to  be  in  substitution  for  the  watercourse 
which  has  become  a  nuisance,  and  as  nearly  as  possibte 
identical  wiM  it  in  position,  and  there  was  nothina  to 
fAow  that  the  nuisance  could  not  have  been  abated  by 
constructing  a  sewer  in  the  same  position  and  direction 
as  the  watercourse : 

Held,  also,  that  although  the  plaintiff's  doM  adjoined  a 
highway,  the  defendants  were  not  justified  in  ocm- 
structing  the  sewer  under  the  Q7th  and  GSth  sections  of 
theSi-Q  WilLi,c.&0. 

The  Bury  Improvement  Act,  ss.  102  and  110,  gives 

I  the  commissioners  a  genercU  power  to  make  whatever 
sewers  or  drains  they  may  thivk^  necessary,  and  \f 
necessary  to  carry  their  sewers  into  or  throuah  any 
enclosed  lands  or  other  places  not  being  a  public  wa^ 
within  the  limits  of  the  Act,  but  the  exercise  of  the 
power  is  conditional  upon  the  giving  of  a  certain  notice. 
No  such  notice  had  in  this  case  been  given,  but,  per 
Martin,  B.,  the  powers  contained  in  the  Nuisances 
Removal  Act  1856,  are  not  to  be  in  any  way  affected 
by  any  provisions  or  restrictions  contained  tn  pre- 
viously  existing  local  Acts  with  reference  to  simlar 
powers. 

In  this  action  the  plaintiff  declared  that  the  defen- 
dants injured  his  reversion  in  certain  land  in  pos- 
session of  the  tenants  of  the  plaintiff  by  cutting  a 
trench,  and  constructing  and  keeping  constructed 
1  a  sewer  therein. 
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The  defendantfl  pleaded:  1.  Hot  guilty,  by 
sUt.  18  &  19  Vict  c.  121,  a.  42 ;  11  &  12  Vict.  c.  68, 
a.  139 ;  2.  The  plaintiff's  leave ;  &  A  justification 
by  the  defendants  under  the  powers  conferred  upon 
tbem  by  the  Bury  Improvement  Act  1346  (9  &  10 
Vict,  c  ccxciU.)>  and  particularly  sect.  102  (herein- 
after called  the  Special  Act). 

The  plaintiff  replied :  1.  Taking  issue,  2,  to  the 
third  plea,  that  the  defendants  made  the  sewer 
where  no  common  sewer  previously  existed,  and 
averring  want  of  the  notice  specifying  the  work, 
&C.,  required  by  the  110th  section  of  the  Special 
Act. 

Joinder  of  issue  and  demurrer  to  the  second 
replication. 

The  case  came  on  to  be  tried  before  Mellor,  J., 
at  the  Manchester  Spring  Assizes  1867,  when  a 
Terdict  was  entered  by  consent  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon  a  special 


The  facts  of  the  special  case,  so  far  as  material 
were  as  follows : 

The  plaintiff  was,  at  the  time  of  the  injuries  com- 
plained of,  entitled  to  the  reversion  of  and  in  the 
land  through  and  in  which  the  trench  and  sewer  in 
the  declaration  mentioned  were  cut  and  constructed. 

The  defendants  were  the  Bury  Improvement 
Commissioners,  and  also  the  surveyors  of  highways 
within  the  limits  of  the  Special  Act  under  the  62nd 
section  thereof. 

The  said  land  was  part  of  a  farm  called  "  Hartly 
Fc^d,"  and  was  then  held  by  certain  persons  as 
tenants  for  lives,  but  was  in  the  occupation  of 
William  Chadwick  as  underlessee,  under  a  lease  for 
fourteen  years,  from  the  year  1858. 

It  appeared  that  prior  to  the  construction  of  the 
tren^  and  sewer  in  the  declaration  mentioned  at 
the  junction  of  two  highways,  called  the  Bury 
and  Rochdale  turnpike  road  and  the  Chesham  Fold- 
road,  three  sewers  met  and  discharged  their  con- 
tents into  a  brook  or  watercourse  called  the  Hartly 
Brodc  Complaints  were  made  to  defendants  of 
tiie  state  of  the  brook,  and  in  consequence  of  such 
complaints,  and  of  the  brook  or  watercourse  being 
in  point  of  fact  a  nuisance  within  the  meaning  of 
the  Nuisances  Removal  Act  1855  (18  &  19  Vict. 
c.  121),  the  defendants  cut  and  constructed  the 
trench  and  sewer  complained  of,  being  a  new  trench 
and  sewer  averaging  about  ten  feet  deep,  with  an 
eighteen  inch  tile  drain,  vrhere  no  common  sewer 
before  existed,  through  the  land  of  the  plaintiff, 
the  same  being  enclosed  land,  and  not  a  public 
way,  and  being  within  the  limits  of  the  Spedid  Act. 
Tfiis  new  sewer  was  connected  with  the  sewers 
before  mentioned,  and  by  means  thereof  the  defen- 
dants intercepted  and  diverted  away  from  the  said 
Hartly  Brook  the  whole  of  the  sewage  and  drainage 
of  the  said  several  sewers  respectively,  and  con- 
▼eyed  the  same  into  and  through  the  plaintiff*s  said 
lands. 

The  new  sewer  did  not  follow  the  course  of  the 
brook,  but  diverged  across  the  plaintiff's  land  until 
it  reached  a  lane  called  Back-lane,  down  which  it 
was  continued,  and  was  ultimately  connected  with 
a  ^stem  of  drainage  and  sewerage  made  by  the 
defendants,  communicating  with  the  river  Roche. 

The  nuisance  could  not  have  been  removed  with- 
out constructing  a  new  sewer,  and  the  course 
pursued  by  the  defendants  was  the  most  Inexpensive 
and  convenient  for  that  purpose. 

Ko  notice  was  given  by  the  defendants  under  the 
110th  section  of  the  Special  Act  before  commencing 
the  said  trench  and  sewer  through  and  on  the 
plaintiff's  land.  Such  trench  and  sewer  were  made 
with  the  consent  of  Chadwick  the  tenant  in  occupa- 
tion, but  not  with  the  consent  of  the  tenant  for  life 
or  plaintiff.  It  was  found  that  the  defendants  had 
Saiuzed  ttie  plaintiffs  reversion  by  constructing  the 


trench  and  sewer.  ^The  questions  for  the  court 
were,  first,  whether  the  defendants  were  justified 
under  the  Acts  mentioned  in  the  pleadings  or  any 
of  them  in  constructing  the  said  trench  and  sewer 
as  in  the  declaration  complained  of;  secondly, 
whether  the  defendants  ought  to  have  given  notice 
under  the  110th  section  of  the  Special  Act  before 
commencing  the  works. 

The  Nuisances  Removal  Act  18  &  19  Vict,  c.  121, 
ss.  21,  22,  enacts  as  follows : — 

21.  All  Burveyors  and  district  Burreyors  may  make,  soonr, 
oleanae,  sod  keep  open  all  ditahes,  draintf  gutters,  or  watop* 
cottrsea  In  and  through  any  lands  or  grounds  ndjoining  or 
lying  near  to  any  highway,  upon  paying  the  occupier  of  aneh 
lands  or  grounds,  provided  they  are  not  waste  or  common,  for 
the  damages  which  he  shall  thereby  sustain,  to  be  settled  and 
paid  in  such  manner  as  the  damages  for  getting  materials  lo 
inclosed  lands  or  grounds  ^re  directed  to  be  settled  and  paid 
by  the  law  in  force  for  the  time  being  witli  regard  to  high- 
ways. 

22.  Whenever  any  ditch,  gutter,  drain,  or  wateroonrse,  oaea 
or  partly  used  for  the  oouTeyance  of  any  water,  fllUi,  sewage,  or 
other  matter  from  any  house,  buildings,  or  premises,  is  a, 
nuisance  within  the  meaning  of  the  Act,  and  cannot,  in  the 
opinion  of  the  local  authority,  be  rendered  innocuous  without 
the  laying  down  of  a  sewer  or  of  some  other  structure  alone 
the  same  or  part  thereof,  or  instead  thereof,  such  local 
authority  shall,  and  they  are  hereby  required  to,  lar  down  such 
sewer  or  other  structure,  and  to  keep  the  same  in  good  and 
serrioeable  repair,  and  they  are  hereby  declared  to  have  the 
same  powers  as  to  entering  land  for  the  purposes  thereof,  and 
to  be  entitled  to  roeover  the  same  penaltleB  in  case  of  inter- 
ference therewith  as  are  contained  in  the  67th  and  68th  sections 
of  the  Act  passed  in  the  5th  and  0th  years  of  the  rolgn  of  Einr 
William  the  Fourth,  intituled, '« An  Act  for  Consolidating  and 
Amending  the  Laws  relating  to  Hlshways  in  England.**  And 
such  locaiauthority  are  hereby  authorised  and  empowered  ta 
assess  every  house,  building,  or  premises  then  or  at  any  time 
thereafter  using  for  the  purposes  aforesaid  the  said  ditch, 
gutter,  drain,  watercourse,  sewer,  or  other  structure,  to  musb. 
payment  either  immediate  or  annual^  or  distributed  over  a 
term  of  years^'  as  they  shall  think  just  and  reasonable,  and 
after  fourteen  days*  notice  at  the  least,  left  on  the  premises, 
BO  assessed,  to  levy  and  collect  the  sum  or  sums  so  assessed  in 
the  same  manner  and  with  the  same  remedies  In  case  of 
default  in  payment  thereof,  as  highway  rates  are  by  the  law  in 
force  for  the  time  being  leviable  and  collectable,  and  the  same 
right  and  power  of  appeal  against  the  amount  of  such  assess- 
ment reserved  to  the  person  or  persons  so  assessed,  as  by  the 
law  for  the  time  being  in  force  shall  be  given,  agafaist  any 
rate  made  for  the  repair  of  the  highway,  and  the  provisions 
contained  in  the  section  shall  be  deemed  to  be  part  of  the  law 
relating  to  highways  in  England,  Ac. 

The  67th  and  68th  sections  of  the  Highway  Act 
(6  &  6  WilL  4,  c.  50)  enact  as  follows : 

67.  That  the  said  sorveyor,  district  snrveyor,  or  aialfltant  mxr* 
veyor  shall  have  power  to  make,  scour,'  elftanae,  and  keep 
open  all  ditches,  gutters,  drains,  or  wateroonrBes,  and  also  to 
make  and  lay  such  trunks,  tunnels,  plata,  or  bridices  as  he 
shall  deem  necessary  in  or  through  any  landB  or  grounds 
adjoining  or  lying  near  to  any  highway,  upon  paying  the 
owner  or  occupier  of  such  lands  or  groandB»  provided  they 
are  not  waste  or  common,  for  the  dAm»gfiB  which  he  shall 
sustain  thereby,  to  be  settled  and  paid  in  sach  manner  as  the 
damages  for  getting  materials  in  inclosed  lands  are  hereby 
directed  to  be  settled  and  paid. 

68b  That  if  any  owner,  occupier,  or  other  person  shall  alter^ 
obstruct,  or  in  any  manner  interfere  with  any  such  ditches,  &e^ 
after  they  shall  have  been  made  or  taken  under  the  charge  of 
such  surveyor,  or  district  surveyor,  and  without  his  authority 
and  consent,  such  owner,  occupier,  or  other  person  shall  be 
liable  to  rehnburse  all  charges  and  expenses  which  may  be 
occasioned  by  rehistating  and  making  good  the  work  so 
altered,  obstructed,  or  interfered  with,  and  shall  also  forfeit 
any  sum  not  exceeding  Uiree  times  the  amount  ol  such  chargea 
and  expenses. 

By  the  80th  and  81st  sections  of  the  Bury  Im- 
provement Act  (9  &  10  Vict.  c.  ccxciii.),  it  is 
enacted: 

80.  That  the  Lands  Claoses  ConsoUdaUon  Aot  1845  shall  be 
incorporated  and  form  part  of  this  Act ;  and  the  provisions  of 
the  said  Lands  Clauses  Consolidation  Act  shall  bo  applicable 
to  the  works  hereby  anthoriBCd,  except  as  hereinafter  pro- 
vided. 

81.  Provided  always  that  nothing  in  Hhe  said  Lands  Clauses 
Consolidation  Act,  or  in  this  Act  contained,  shall  authorise  the 
commissioners  to  purchase,  take,  or  use  any  land  unless  with 
the  consent  of  aud  by  agreement  with  the  owners  and  oeca* 
piera  thereof. 

By  the  82nd  section  the  commissioners  are  con- 
stituted surveyors  of  highways  within  the  limits  of 
the  Act. 

The  102ad  sectioii  enables  the  commissioners  ta 
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cause  to  be  made  such  sewers  and  drains  as  they 
ahall  think  necessary  for  the  effectual  draining  the 
limits  of  the  Act,  and  in  case  it  shall  be  found 
necessary  for  completing  any  of  the  aforesaid  works 
to  build,  carry,  or  continue  the  same  into  and 
through  any  inclosed  lands  or  other  place,  not  being 
«  public  way,  it  shall  be  lawful  for  them  to  build, 
carry,  and  continue  the  same  into  or  through  the 
aaid  lands  or  other  place  accordingly,  making  full 
compensation  to  the  owners  and  occupiers  thereof. 

The  104th  section  gives  them  power  to  alter,  arch 
over,  amend,  clear,  and  scour  out  all  or  any^f  the 
eewers  within  the  limits  of  the  Act,  and  also  to 
cleanse,  drain  off  into  any  sewers,  or  otherwise 
abate,  all  stagnant  ponds,  ditches,  and  other  re- 
ceptacles of  foul  water  and  filth  existing  within  the 
limits  of  the  Act,  and  for  these  purposes  to  exercise 
the  same  powers  as  are  vested  in  them  with  respect 
to  making  new  sewers. 

The  110th  section  provides  that 

Before  commendng  to  toTel,  mftke,  pftve,  or  flag  miv  street 
under  Oie  proTiskms  herelnb^ore  contained,  which  has  not 
l)ecome  a  highway,  and  before  making  any  sewer,  nnder 
thie  Act  where  no  common  lewer  preTlously  existed,  and 
before  commenchig  to  widen,  deepen,  embank,  alter,  arch 
«Ter,  or  amend  any  sewer  at  present  existing,  and  before 
abandoning  any  old  sewer,  the  commlaaionerB  shall  givenotioe 
«r  their  intention  to  leyel,  make,  pave,  or  flag  any  soch  street, 
or  to  make  each  new  sewer,  or  to  alter  or  amend  saoh 
existing  sewer,  or  to  abandon  each  old  sewer,  as  the  ease 
may  be,  by  .olBxing.  twenty-eight  days  at  least  before  the 
oommencment  of  each  or  any  such  work,  to  or  near  the 
principal  door  of  the  parish  church  of  Bury,  a  printed  or 
written  notice  specifylag  the  works  intended  to  be  under- 
taken .  .  .  and  the  name  or  names  of  the  places  through 
or  near  which  it  is  intended  the  said  new  sewer  shall  pass, 
or  tJie  existing  sewer  be  altered  or  amended,  or  the  old 
<«ewer  stopped  np,  and  also  the  places  of  the  beginning  and 
•end  thereof,  and  shall  Vefer  to  a  plan  of  such  Intended  work 
<whlch  shall,  &c ;  and  such  notice  shall  also  set  forth  the  time 
4Uid  place  appointed  for  holding  a  meeting  of  the  commls- 
eioners  to  consider  any  objections  made  against  such  intended 
works,  and  all  persons  who  shall  deem  themseWes  interested 
therein,  or  likely  to  be  aggrieved  thereby,  shall  be  entitled  to 
lae  heard  before  the  commissioners  at  such  meeting,  and 
thereupon  the  commissioners  may  abandon  or  make  such 
alterations  in  the  said  intended  works  as  they  shall  judge  fit 

Sect.  Ill  provides  that  persons  aggrieved  may 
appeal  to  the  quarter  sessions. 

By  the  125th  and  128th  sections  it  is  enacted 

that: 

125.  The  commissioners  shall,  for  the  purposes  of  this  Act 
liave  full  power  to  enter  into  and  upon  any  land  or  tenement 
«within  the  limits  of  this  Act  without  being  liable  to  any  action 


-«t  law  or  suit  In  equity,  or  any  other  legal  proceedings  or 
unolestation  whatsoever,  for  or  on  account  of  such  entry,  or 
^e  works  done  or  to  be  done  in  any  part  thereof  in  pursu- 
ejuce  of  this  Act 

128.  If  by  reason  of-  the  alteration  of  the  level  of  any  street, 
the  making  or  altering  of  any  sewer,  or  in  otherwise  carrying 
into  execution  the  powers  or  authorities  of  this  Act  eny 
lionse,  building,  or  other  hereditament  within  the  Umlts  of 
this  Act,  shall  be  damaged  or  otherwise  preiudiclallv  affected, 
ihen  and  In  every  such  case  the  eomnussjoners  shall  make 
ffood  such  damage,  and  pay  to  the  owner  and  occupier  of  sncdi 
Doase,  building,  or  other  hereditament  such  amount  of  com- 
pensation as  shall  be  agreed  on  between  such  owner  and 
occupier  and  the  eommissioners ;  and  if  such  owner  and 
occupier  and  the  commissioners  cannot  agree  as  to  the  amount 
of  such  compensation,  and  the  proportion  thereof  to  be  paid 
to  such  owner  and  oooupier  respectively,  then  the  amount  of 
such  compensation,  and  also  the  proportions  which  the  per- 
sons claiming  the  same  are  entitled  to,  shall  be  settled  and 
recovered  before  two  justices  in  the  manner  hereinafter 
l^ovided. 

Temple,  Q.  C.(with  him  Jones,  Q.  C.  and  J.  A .  Russell). 
— ^Thc  first  question  is,  whether  the  defendants  had 
power  to  do  what  they  have  done  under  the  Nuisances 
Kemoval  Act,  sects.  21  and  22.  There  is  nothing 
in  those  sections  which  gives  them  a  right  to  divert 
a  ditch  or  watercourse,  and  bring  it  upon  land 
at  a  distance  belonging  to  another  person.  The 
power  given  is  for  the  purpose  only  of  i^ating  a 
nuisance,  and,  if  it  cannot  be  otherwise  rendered 
innocuous,  to  'Uay  down  a  sewer  or  some  other 
fltructure  along  the  same,  or  part  thereof,  or  instead 
thereof."  It  is  a  mere  power  of  reconstruction, 
keeping  to  the  same  line.    <*  Instead  thereof  "  means 


in  the  same  course  that  existed  before,  or  even  if  it 
must  receive  a  wider  meaning  it  can  only  entitle 
the  local  authority  to  bring  the  sewer  upon  land 
adjokdng,  and  by  the  side  of  the  highway,  not  upon 
any  part  of  a  private  owner's  land.  A  power  of 
such  magnitude  as  that  would  not  be  given  in  sudi 
doubtful  words ;  a  sewer  like  this  would  interfere 
with  the  use  of  the  land  for  agricultural  and 
building  purposes.  Thia  it  a  mere  power  to  cover 
over  and  improve  open  ditches.  There  is  no  pro- 
vision for  giving  the  owner  adequate  compensation. 
The  only  compensation  given  is  that  given  by  the 
Highway  Act  (5  &  6  Will.  4,  c.  50),  s.  67.  That 
merely  relates  to  temporary  and  surface  damage*. 
With  respect  to  the  Local  Improvement  Act,  the 
80th  and  81st  sections  show  that  it  never  can  have 
been  intended  to  give  this  power,  for  they  expressly 
provide  that  the  powers  of  the  Lands  Clauses  Con- 
solidation Act  as  to  taking  land  shall  not  be 
exercised  without  consent.  By  the  110th  section 
notice  is  a  condition  precedent  to  carrying  works 
under  inclosed  lands. 

ManUtyt  Q.  C.  (with  him  HoOcaf), — It  cannot  have 
been  intended  that  the  consent  of  the  owner  should 
be  necessary  to  the  exercise  of  these  powers  by  the 
local  authority,  for  it  would  make  all  improvement 
of  large  towns  almost  impossible.    The  policy  of 
the  legislature  in  such  cases  is  that  the  mivate 
rights  of  individuals  must  give  way  for  the  oenefit 
of  the  community  at  large,  and  that  the  individual 
shall  receive  compensation  for  any  loss  he  may  sus- 
tain.   Looking  to  the  intention  of  the  Legislature 
unequivocally  manifested  in  the    enactments    by 
which  session  after  session  increased  powers  are 
given  to  local  authorities,  the  court  will  not  put  a 
narrow  construction  upon  the  words  of  the  Acts  now 
in  question.    The  21st  9JoA  22nd  sections  of  the 
Nuisances   Removal  Act  must  clearly  be  taken 
together.    The  21st  section  gives  power  to  make 
diains  and  watercourses  where  none  existed  before, 
in  lands  adjoining  the  highway,  upon  paying  the 
owner  for  damage  sustained.    Can  anything  be  a 
narrower  construction  of  the  Act  than  to  say  that 
^*  adjoining  the  highwajr  *'   must  mean    '*  in    the 
margin  of  the  field  running  alongside  of  the  high- 
way ?"    Cases  may  occur  in  which  no  outlet  could 
be  procured  for  the  sewage,  and  no  means  of  abating 
a  nuisance  except  by  going  on  land  of  a  private  in- 
dividual for  a  short  distance  awaj  from  the  line  of 
the  highway.    The  81st  section  of  the  local  Act 
refers  only  to  taking  land,  not  to  this  case.  It  rnuat^ 
however,  be  admitted  that   notice  was  neceasaxy 
under   the  local  Act,  but  the  defendants  do  not 
justify  only  under  that  Act.    The  powers  given  by 
that  Act  are  superseded  by  the  more  general  powers 
given  by  the  Nuisances  Kemoval  Act.    The  22nd 
section  of  that  Act  incorporates  the  provisions  of 
the  67th  section  of  the  Highway  Act  by  which  the 
owner  is  to  be  compensated.    He  cited 

Beg.  V.  Bodkm^  6  Jur.  N.  B.  1370;   30  L.  J.  88,^ 
M.  C; 

Rex  V.  <7ee,  5  Jar.  N.  8. 1848. 

Temple,  Q.  C.  in  reply. — The  sewers  are,  by  the 
150th  section  of  the  local  Act,  vested  in  the  com- 
missioners. This  involves  an  enjoyment  exclusive 
of  the  owner.  The  other  side  is  driven  to  contend 
that  the  local  Act  is  superseded  by  the  general  Act, 
but  that  is  not  so : 

FUzgerald  v.  Cfum^neys,  30  L.  J.  779,  Ch. ;  5  L.  T. 
Bep.  N.  S.  223. 

Cur,  ado.  vult. 


Feb.  28. — Martin,  B.  now  read  the  judgments  of 
Kblly,  C.  B.  and  Chankbll,  B. — The  defendants 
in  this  case,  who  are  at  once  commissioners  for 
the  improvement  of  the  town  of  Bury,  surveyors 
of  the  highways,  and  the  local  authority  under 
the  Nuisances  Bemoval  Act,  are  sued  by  the  plain- 
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tUf  M  xeventoner,  upon  the  determination  of  a 
« lease  for  liree,  of  a  field  or  piece  of  land  through 
•ad  aeroM  which  the  defendants  hare  carried  a 
«ewer,  which  thej  have  constructed  under  the 
powers  alleged  to  haye  been  conferred  upon  them 
by  sereral  Acts  of  Parliament,  in  consequence  of  a 
fomier  tewer  having  become  a  nmsance  within  the 
meaning  of  the  Nuisances  RemoTal  Act  (18  &  19 
Vict,  c  121).  There  was  formeriy  an  open  sewer 
Irom  a  point  described  as  the  junction,  and  descend- 
ing southwards  to  the  river  ttoche.  At  this  point 
called  the  junction,  three  sewers  belonging  to  the 
town  of  Buiy  converged,  and  constituted  the  nui- 
aa&oe  in  question,  to  remedy  which  the  defendants 
constructed  a  covered  sewer,  carrying  it  for  a  small 
distance  <tf  about  100  yards  along  the  site  of  the 
old  sewer,  and  then  diverging  towards  the  west, 
made  it  to  enter  the  piece  of  land  in  question,  and 
pass  through  and  under  it  for  the  space  of  about 
900  yards  to  a  highway  at  its  south-western  comer, 
whenoe  it  passed  into  another  public  sewer,  which 
also,  after  a  southerly  course  of  about  a  mile,  dis- 
duurged  itself  into  the  river  Roche.  The  defendants 
justified  this  act  under  the  18  &  19  Vict.  c.  121, 
t.  22,  and  the  question  is  whether  they  were  autho- 
lised  to  carry  this  sewer  through  the  close  in  ques- 
tion. I  am  of  opinion  that  the  defendants  had  no 
auch  authority,  and  that  the  plaintiff  is  entitled  to 
ibe  judgment  of  the  court.  Upon  considering  the 
several  Acts  referred  to,  it  will  be  found  that  the 
defendants,  as  improvement  commissioners  of  Bury, 
acquired  the  ownership,  and  became  entitled  to  the 
coDtrol  and  management  of  the  whole  of  the  sewers 
within  the  district,  subject  only  to  the  right  vested 
in  tlie  local  authority,  to  correct  or  remedy  a 
nuisance  existing  in  any  sewer  or  drain  under 
the  provisions  of  sect  22  of  the  Act  before 
Teferrod  to.  The  right  conferred  upon  the 
defendants  under  this  22nd  section  is  merely 
^to  lay  down  a  sewer,  or  some  other  structure 
along  any  ditch,  gutter,  drain,  or  watercourse 
Qsed  for  the  conveyance  of  sewage,  or  some 
parttiiereof,  or  instead  thereof  where  such  drain 
has  become  a  nuisance,  and  cannot  be  otherwise 
rendered  innocuous,"  But  the  board  have  no 
general  power  to  construct  new  sewers  or  to  deal 
with  old  ones,  except  under  the  above  words  of 
the  Act.  That  power  is  conferred  upon  the  im- 
provement commissioners,  who,  by  the  express  lan- 
guage of  sect.  102  of  the  Improvement  Act,  are 
authorised  to  construct  whatever  sewers  and  drains 
lliey  may  think  necessary,  not  only  in,  under,  and 
across  the  underground  cellars  and  vaults  within 
tiie  district ;  but  also,  if  necessary,  to  carry  their 
sewers  into  and  through  any  inclosed  lands,  or 
other  places  not  being  a  public  way,  within  the 
limits  of  the  Act.  But  the  exercise  of  this  power 
is  subject  to  the  right  of  compensation  in  the 
owners  and  occupiers  of  the  land,  and  subject  also  to 
the  condition  of  giving  a  public  notice  of  twenty- 
eight  days  before  the  commencement  of  the  work, 
and  of  i^ipointing  and  holding  a  meeting  of  the 
commissioners  to  consider  any  objections  which 
may  be  made  by  any  one  interested  in  the  execu- 
tion of  the  contemplated  works.  And  further,  if 
the  commissioners  should  decide  against  the  objec- 
tion and  persevere  in  the  work,  the  party  aggrieved 
lias  an  appeal  to  the  quarter  sessions  against  their 
decision.  The  effect  of  the  Acts  considered 
together  appears  to  be  to  confer  upon  the  autho- 
rities constituted  under  the  local  Act  a  general 
power  to  make  and  maintain,  repair,  divert, 
or  alter  all  drains  and  sewers,  old  or  new, 
when,  where,  and  as  they  deem  necessary  or 
expedient.  But  this  power  is  subject  to  reason- 
able restrictions  and  conditions,  and  among  them 
the  all  important  condition  that  the  owners  of  pro- 
perty taken  or  injured,  and  the  ratepayers  by  whom 


the  cost  of  aU  these  works  must  Be  borne,  may  be 
heard,  in  the  first  instance  before  the  local  autho^ 
rities  against  the  proposed  works,  and  at  last 
may  appeal  against  their  decision  to  another 
tribunal.  But  on  the  other  hand  the  local 
authority,  wherever,  throughout  England,  the 
general  Act  is  adopted,  is  invested  with  a  specific 
but  unlimited  and  unconditional  power  to  put  an 
end  at  once  to  any  nuisance  found  to  exist,  and 
which  may  endanger  or  prejudice  the  public  health ; 
and  for  tMs  purpose  they  may  cover  in  or  repair,  or 
alter  any  dndn  or  sewer,  or  make  an  old  sewer  into 
a  new  one,  if  necessary  to  do  away  with  the  nui- 
sance. But  this  seems  to  be  confined  to  cases  of 
necessity,  and  to  the  operating  locally  and  on  the 
spot  upon  drains  or  sewers  in  which  a  nuisance  has 
arisen.  I  think  it  cannot  have  been  the  intention 
of  the  Legislature  to  confer  an  unlimited  and  un- 
conditional power  upon  the  local  authority  to  con- 
struct new  sewers  wherever  they  in  their  discretion 
may  think  fit,  whether  through  or  under  inclosed 
lands  or  houses  or  buildings  of  whatever  class  or  de- 
scription or  value^  and  at  w£itever  amoun  t  of  expense, 
without  notice  and  without  appeal,  and  without 
an  opportunity  to  either  ratepayers  or  proprietors 
even  to  appear  and  be  heard  against  the  contem- 
plated works,  however  seriously  tiiey  might 
affect  their  interest,  their  comfort,  or  their  pro- 
perty. The  102nd  section  of  the  Act  {d  &  10  Vict, 
c.  ccxciii.)  after  providing  that  the  commissioners 
may  construct  such  and  so  many  main  and  other 
sewers  and  drains  as  they  shall  think  necessary, 
proceeds  to  enact  that  **  In  case  it  shall  be  found 
necessary  for  completing  any  of  the  aforesaid 
works,  to  build,  carry,  and  continue  the  same  into 
and  through  any  inclosed  lands  or  other  places,  not 
being  a  public  way,  it  shall  be  lawful  for  the  com- 
missioners to  build,  carry,  and  continue  the  same 
into  or  through  the  lands  or  other  places  accord- 
ingly, making  full  compensation  to  the  owners  or 
occupiers  thereof."  Then,  by  sect  110,  *' Before 
making  any  sewer  where  no  common  sewer  pre- 
viously existed,  the  commissioners  shall  give  notice 
of  their  intention  twenty-eight  days  at  least  before 
the  commencement  of  the  work."  Such  notice 
shall  also  set  forth  the  time  and  place  of  holding  a 
meeting  of  the  commissioners  to  consider  any 
objections  made  against  such  intended  works,  and 
all  persons  who  shall  deem  themselves  interested 
therein,  or  likelv  to  be  aggrieved  thereby,  shall  be 
entitled  to  be  heard  before  the  commissioners  at 
such  meeting,  and  therefore  the  commissioners  may 
abandon  or  make  such  alterations  in  the  said 
intended  works  as  they  shall  judge  fit."  And 
sect  111  enacts,  **That  any  one  liable  to  contribute 
to  the  expense  of  any  such  work,  or  who  shall 
otherwise  deem  himself  to  be  aggrieved  by  the 
undertaking,  may,  within  seven  days  next  after  the 
order  of  the  commissioners,  give  notice  of  appeal  to 
the  next  general  or  quarter  sessions";  and  upon 
entering  into  a  recognisance,  go  before  the  quarter 
sessions,  who  may  hear  and  determine  the  appeal. 
The  defendants,  therefore,  in  their  character  of 
commissioners,  were  authorised  to  construct  the 
sewer  in  question,  but  only  subject  to  the  above 
conditions  of  giving  public  notice  of  holding  a 
meeting  at  which  the  plaintiff  could  have  been 
heard  against  the  making  of  the  sewer,  with  an 
appeal  to  the  sessions  in  case  they  should  have 
decided  against  him,  and  finally  of  making  compen- 
sation if  the  sewer  at  length  were  carried  through 
his  land.  It  seems  to  me  impossible  to  suppose  that 
the  Legislature  with  this  Act,  and  all  these  pro- 
visions for  the  protection  or  indemnity  of  the 
owners  of  property  in  this  district  in  full  force 
and  operation,  could  have  intended  to  authorise 
these  same  commissioners,  or  any  other  body  of 
persons  who  might  have  constituted  the  local 
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authority,  to  docthese  acts  to  the  injury  of  the 
owners  of  property,  without  any  notice;  without 
any  opportunity  g^  being  heard  against  it ;  without 
any  appeal,  and  without  compensation ;  or  at  least, 
that  the  Legislature  could  have  conferred  so  extra- 
ordinary a  power  not  subject  to  any  conditions  at 
all  without  expressing  that  intention  in  clear  and 
unambiguous  language.  It  is  contended,  however, 
that  the  words,  *'the  laying  down  of  a  sewer  or 
some  other  structure  along  the  same,  or  part  thereof, 
or  instead  thereof,"  authorises  the  board  of  health  to 
do  as  they  have  done,  that  is,  to  abandon  the  old  sewer 
throughout  the  greater  portion  of  its  course,  and 
then  to  construct  a  new  sewer  in  any  direction,  or 
through  any  description  of  inroperty  which  hi^pens 
to  lie  within  the  limits  of  the  Act.  I  think  that  these 
words  simply  mean  that  where  a  sewer  has  become 
a  nuisance,  the  board  may  render  it  innocuous  by 
either  repairing  or  covering  it  in,  or  ccmstructing  a 
new  and  covered  sewer  instead  of  the  open  one 
which  before  existed.  But  it  must  be  in  the  same 
line  or  course  and  as  nearly  as  may  be  upon  the 
site  of  the  former  sewer.  If  it  become  necessary  it 
would  not  be  imreasonable  to  read  the  words  of  the 
Act  reddendo  singula  singulis  as  authorising  the  laying 
down  of  a  sewer  along  the  existing  drain  or  part 
thereof,  or  another  structure  instead  thereof.  The 
section  proceeds  to  declare  that  the  board  shall 
have  the  same  powers  as  to  the  entering  lands  for 
this  purpose  as  are  contained  in  sects  67  and  68  of 
the  Highway  Act,  but  the  5  &  6  Will.  4,  c.  50,  s.  67, 
to  which  reference  is  thus  made,  contains  no 
express  direction  as  to  the  entering  of  lands,  or  how 
any  lands  shall  be  entered,  but  relating  as  it  does 
to  the  making  of  ditches,  gutters,  drains,  and 
watercourses  by  surveyors  of  highways,  enables 
them  to  carry  such  ditches  or  other  works  through 
any  lands  or  grounds  adjoining  or  lying  near  to 
any  highway.  I  cannot  think  that  any  authority 
is  thus  eonf erred  upon  the  local  authority  to  make 
any  new  sewer  through  the  inclosed  land  of  the 
plaintiff,  which  does  indeed  happoi  to  be  on  one 
side  bounded  by  a  highway,  but  which  might  have 
been  surrounded  by  other  inclosed  lands,  and  a 
mile  or  miles  distance  from  any  highway  at 
all.  It  is  to  be  r^retted  that  the  defendants 
should  not  have  availed  themselves  of  the  ample 
power  they  possess  under  the  improvement  Act 
to  construct  the  work  in  question,  but  as  it 
is  admitted  that  no  notice  was  given  of  their 
intention  as  required  by  sect.  110,  they  are 
compelled  to  resort  to  the  Nuisances  Removal  Act, 
and  to  claim  a  eight  to  enter  and  use  the  plaintiff's 
land  for  the  purposes  of  the  work,  without  affording 
him  the  opportunity  which  it  is  manifest  that  he  is 
entitled  to  under  the  improvement  Act^  of  being 
heard  before  the  commissioners  upon  his  objections 
to  the  work,  and  of  appealing  from  their  decision  to 
the  Court  of  Sessions  in  case  it  should  have  pro- 
nounced against  him.  Xiooking,  therefore^  to  the 
general  intent  of  these  Acts  of  Parliament  con- 
sidered together,  to  the  express  provisions  of  the 
improvement  Act,  and  putting  a  fair  and  reasonable 
construction  upon  the  words  of  the  Nuisances 
Bemoval  Act,  I  am  of  opinion  that  the  carrying 
of  the  sewer  through  the  inclosed  land  of  the 
plaintiff  was  not  justified,  and  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  court.  I  have  to 
add  that  my  brother  Channell  concurs  with  me  in 
this  judgment.  I  have  considered  with  veiy  great 
attention  the  proposed  judgment  of  my  brother 
Martin  in  this  case,  and  I  would  observe  that  I  ani. 
far  from  thinking  that  the  Nuisances  Removal 
Act  is  in  any  way  controlled  or  restricted  by 
the  Local  Bury  Improvement  Act,  which  indeed 
is  referred  to  only  as  showing  the  care  and  vigi- 
lance with  which  the  Legislature  has  guarded  &e 
rights  of  j^operty  where  a  general  power  to  construct 


sewers  in  any  place  and  through  any  description  of 
property  is  conferred  upon  a  public  body.  ^1  am  of 
opinion,  on  the  contrary,  that  the  Nuisances  Re- 
moval Act  should  receive  a  largo  and  liberal  con- 
struction ;  and  that  it  enables  the  local  authority 
to  resort  to  any  means  whatever  which  may  be- 
absolutely  necessary  to  put  an  end  to  a  nuisance  ; 
and  this  on  the  ground  that  the  exercise  of  power 
without  limit  or  restriction  may  in  some  cases  be 
necessary  to  put  an  end  to  a  nuisance  which  may  be 
prejudicial  or  dangerous  to  health  or  to  human  life* 
And  if  the  traversing  of  the  plaintiff's  enclosed 
field  were  necessary  to  the  completely  remedying  or 
removing  the  nuisance  in  question,  I  should  think 
that  even  that  measure  might  be  resorted  to  under 
the  ^nd  section.  But  it  is  quite  obvious  that  thia 
end  may  be  accomplished  by  merely  carrying  away 
the  accumulation  of  tilth  and  converting  the  open 
drain  into  a  covered  sewer  upon  the  same  spot  and 
in  the  same  direction  as  that  which  now  exists.  It 
is,  therefore,  that  I  think  that  the  local  board  have 
exceeded  their  powers  in  entering  and  cutting 
through  the  enclosed  land  of  the  plaintiff  as  com- 
plaint oi  in  this  action. 

Mabtin,  B. — I,  unfortunately,  have  arrived  at  a 
different  opinion,  and  I  will  now  proceed  to  read  the 
judgment  I  have  written  upon  the  case : — This  is  a 
special  case  stated  by  virtue  of  an  order  of  nisi 
prius.  The  questions  for  our  opjpion  are  two,  first, 
whether  the  defendants  were  justified  under  certain 
Acts  of  Parliament  in  cutting  and  constructing  a 
sewer;  and,  secondly,  whether  the  defendants  ought 
to  have  given  a  notice  under  the  110th  section  of 
the  Bury  Improvement  Act  1846.  As  to  the  second 
question  the  learned  counsel  for  the  defendant* 
abandoned  their  defence  and  relied  solely  upon  the 
22nd  section  of  the  Nuisances  Removal  Act  for 
England  1855,  where  no  notice  is  required.  It 
was  argued  that  the  operation  of  the  22nd  section 
was  restrained  by  the  Bury  Improvement  Act.  Vefjr 
extensive  powers  to  make  sewers  are  thereby  given^ 
and  compensation  is  to  be  paid  to  the  owners  of 
enclosed  lands  through  which  they  are  made.  By 
the  110th  section  notice  is  to  be  given  of  the  inten- 
tion to  make  them,  and  the  defendants  cannot 
justify  under  it,  because  they  did  not  give  the 
requisite  notice.  But,  in  my  opinion,  the  22ad 
section  is  not  restrained  by  the  local  Act.  The 
Nuisances  Removal  Act  of  1855  is  a  general  Act 
applicable  to  all  England.  There  is  not  one  word 
to  show,  either  expressly  or  by  implication,  that  its 
provisions  are  to  be  restrained  by  local  Acts.  The 
Legislature  of  late  years  have  passed  a  variety  of 
Acts  for  the  removal  of  nuisances  and  prevention 
of  disease,  and  have  dealt  very  summarily  with 
what  has  been  called  in  the  argument  **  private 
rights."  The  object  of  the  Act  iB  declared  to  be 
to  substitute  more  effectual  provisions  than  then 
existed.  The  enactments  of  the  22nd  section  are 
general.  There  is  no  reference  to  local  Acts,  and  it 
seems  to  me  that  its  operation  would  be  fettered 
and  crippled,  and  its  construction  and  operation 
rendered  practically  impracticable,  if  its  plain  and 
unambiguous  language  is  to  be  affected  by  the 
infinite  number  of  local  Acts  in  which  provisions 
are  to  be  found  relative  to  sewers.  These  provi* 
sions  are  not  uniform,  and,  if  the  constructioB 
contended  for  on  behalf  of  the  plaintiff  be  ccnnrect, 
one  construction  would  be  required  to  be  given  to 
the  22nd  section  as  regarded  one  town  and  another  at 
regarded  another,  if  the  provisions  in  their  respee* 
tive  local  Acts  as  to  sewers  were  different,  as  in  the 
great  majority  of  instances  they  are.  Great  stresa 
was  laid  upon  the  provision  in  the  local  Act  that 
the  owner  was  to  receive  compensation.  By  the 
22nd  section  he  is  to  be  paid  for  the  damages  which 
he  should  sustain.    I  do  not  myself  appreciate  the 
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difference.    The  sewer  is  only  |aii  easement,  and,  if 
the  damages  are  to  be  paid  which  the  owners  sustain 
from  the  making  of  it,  I  think  it  would  include 
(XHnpensation  if,  indeed,  in  such  a  case  oompensa- 
tioa  and  payment  for  damage  are  not  synonymous 
terms.   ^  my  opinion,  therefore,  the  present  case 
depends  upon  the  22nd  section  of  the  general  Act, 
and  upon  it  exclusively.    The  facts  are  very  simple. 
Tile  plaintiff  is  the  owner  in  reversion  expectant 
vpoQ  the  determination  of  a  lease  for  lives  of  some 
Uind  in   the  neighbourhood   of   Bury  which  lies 
within  the  jurisdiction  of  the  defendants  who  are 
the  local  authority  within  the  meaning  of  the  22nd 
section.    The  land  is  a  field  in  a  farm  used  in 
agriculture,  bounded  on  the  north  by  the  Bury  and 
Bochdale  turnpike  road  and  on  the  west  by  Back- 
lane.     There  is  a  brook   or   watercourse   called 
Hartly  Brook,  which  flows  from  the  north  across 
tbe  Bury  and  Bochdale-road  into  the  plaintiff's 
land  and  thence  into  the  river  Boche.    Three  sewers 
meet  at  a  point  in  this  road,  and  the  sewage  from 
the  houses  and  premises  in  the  neighbourhood  there 
make  a  junction,  and  the  sewage  of  all  three  flowed 
into  the  Hartly  Brook,  which  was  used  for  its  con- 
Tejrance  to  the  river.    Complaint  was  made  to  the 
defendants  of  this  being  a  nuisance  and  the  case  finds 
that  in  point  of  fact  it  was  a  nuisance  within  the 
meamng  of  the  Nuisance  Removal  Act,  and,  in  the 
opinion  of  the  defendants,  could  not  be  rendered 
innocuous    without    laying  down  a   sewer.     The 
defendants  thereupon  laid  down  the  sewer  which  ia 
complained  of.    The  sewer  runs  for  a  short  distance 
by  the  side  of  the  Hartly  Brook,  and  then  crosses 
the  plaintiff's  land  in  a  diagonal  direction  and  is 
continued  down  Back-lane.    The  case  finds  that  the 
new  sewer  intercepted  and  diverted  away  from  the 
fiartly  Brook  the  whole  of  the  sewage  of  the  three 
sewers  through  the  land  of  the  plaintiff,  and  Is  con- 
nected with  a  system  of  sewage  and  drainage  made 
by  the  defendants  communicating  with  the  river 
Bodie ;  that  the  nuisance  could  not  be  removed 
without  constructinganew sewer,  and  that  the  course 
pursued  by  the  defendants  was  the  most  inexpen- 
sive and  convenient.    There  is  a  plan  which  shows 
yery  plainly  what  is  above  stated,  and  the  question 
is  wl^ther  the  defendants  were  authorised  to  make 
and  justified  in  making  the  new  sewer.     Ilie  22nd 
section  enacts  that  whenever  a  watercourse  partly 
used  for  the  conveyance  of  sewage  from  any  house 
or  premises  is  a  nuisance  within  the  meaning  of  the 
Act,  and  cannot,  in  the  opinion  of  the  local  autho- 
rity, be  rendered  ixmocuous  without  the  laying  down 
of  a  sewer  along  the  same  or  part  thereof,  or  instead 
thereof,  the  local  auUuwity  shall,  as  they  are  thereby 
xe<]Luired  to,  lay  down  suc3i  sewer.    Now  the  facts 
fomid  in  the  special  case  are  that  there    was   a 
watercourse  partly  used    for  the   conveyance   of 
sewage  from  certain  houses ;  that  it  was  a  nuisance 
withm  the  meaning  of  the  Act ;  that  it  could  not, 
in  the  opinion  of  the  defendants  (the  local  autho- 
rity), be  rendered  innocuous  without  laying  down 
the  new  sewer,  which  has  been  laid  down  in  the 
least  expensive  and  most  convenient  manner.   Under 
foch  state  of  facts,  what  duty  did  the  Act  impose 
upon  the  defendants?    In  the  very  words  of  the 
sectiDn  it  is,  that  Uiey  should,  and  were  thereby 
required  to,  lay  down  such  a  sewer,  and  that  it 
m^t  be  made  either  along  the  old  watercourse  or 
part  of  it,  or  instead  of  it.    It  therefore  seems  to 
me  that  the  defendants  have  done  exactly  what  the 
section  requires  them  to  do.    The  section  proceeds 
to  enact  that  they  were  to  have  the  same  power  As 
to  entering  lands  as  were  contained  in  the  67th  and 
68th  sections  of  the  Highway  Consolidated  Act 
(5  &  6  Will.  4,  c.  50),  and  in  another  part  of  the 
seetioQ  it  is  enacted  that  the  provisions  in  the 
section  shall  be  deemed  to  be  part  of  the  law 
relating  to  highways.    The  68th  section  forbids  the 


owners  or  any  other  person  to  in  any  way  interfere 
with  drains  made  under  the  authority  of  the  Act, 
and  does  not  apply  to  the  provision  to  enter  lands ; 
but  the  67th  section  enacts  substantially  in   the 
words  of  the  2l8t  section  of  the  Nuisances  Removal 
Act,  that  for  highway  purposes  highway  surveyors 
shall   have  power  to  make   drains    through    the 
lands  or  grounds  adjoining  or  near  to  the  high- 
way upon  paying  to  the  owner  of  the  land  the 
damages  which  he  shall  sustain,  to  be  settled  and 
paid  in  the  manner  prescribed  by  the  5l8t  and  54th 
sections.    Now,  assuming  it  to  be  necessary  for  the 
defendants  to  rely  upon  this  part  of   the  22nd 
section  for  their  justification,  it  seems  to  me  that 
their  power  of  entry  is  to  enter  upon  any   lands 
within  their  jurisdiction  for  the  purposes  of  laying 
down  the  sewers,  but  that  compensation  is  to  be 
made  to  the  owners  for  the  damage  they  sustain. 
It  is  a  true  test  in  such  cases  as  the  present  to  frame 
a  special  plea  of  justification,  and  ascertain  whether 
the  facts  found  in  the  special  case  would  prove  it. 
It  is  my  opinion  they  would,  and  that  a  plea  so  framed 
would  be  good  on  demurrer,  and  that  there  are  no 
facts  found  in  the  case  which  would  be  an  answer  to 
it  by  way  of  replication.    It  was-  contended  by  the 
earned  counsel  for  the  plamtiff  that  a  strict  con- 
struction should  be    applied  by  reason  that  the 
power  of  entry  into  lands  of  a  private  individual 
for  public  purposes  is  an  extreme  exercise  of  legis- 
lative power.    On  the  other  hand  it  was  contended 
by  the  learned  counsel  for  the  defendants  that  the 
object  of  the  Legislature  being  Uie  avoidance  of 
public  nuisances  and  the  prevention  of  disease,  a 
most  liberal  construction  should  be  made.    I  havo 
given  the  construction  to  the  22nd  section,  which  it 
seems  to  me  the  natural  and  ordinary  meaning  of 
its  words  import,  and  applying  it  to  the  facts  found 
in  my  opinion  there  is  an  answer  to  the  action.    I 
would  observe,  however,  that  ifin  the  neighbour- 
hood of  towns  the  LegisUture  confer  large  and 
extensive  powers  over  adjoining  lands  for  the  purpose 
of  securing  the  comfort  and  health  of  the  inhaMtants^ 
they  may  not  unreasonably  justify  themselves  by 
the  consideration   that  the   very   aeigbhourhood 
increases  the  value  in  very  many  instances,  aad 
probably  at  this  town  of  Bury  one  hundredfold; 
and  with  this  enormously  increased  value  there 
is  no  just  ground  of  complaint  that  the  owner 
is  subjected    to    somewhat    more   stringent   pro- 
vision for  the   pubUc  good  than  owners  of  pro- 
perty not  so  happily  and  advantageously  situated*. 
I  have  had  the  advantage  of  reading  the  judf^meot 
of  the  Chief  Baron,  which  is  concurred  in  by  my 
brother  Channell.   The  ground  of  difference  between 
us  is  plain  and  manifest.    I  am  of  opinion  that  tb» 
enactm^it  of  a  general  Act  relating  to  the  sewage- 
of  towns  expressed  to  apply  to  the  whole  of  Bug- 
land,  and  in  no  way  referring  to  local  Acts,  is  to  ho 
construed  according  to  the  ordinary  and  natural 
meaning  of    the  worda   used,  and  la  not  to  be 
restrict^  or  aff(»cted  by  local  Acts.    If  the  coetrary 
view  be  correct,  the  inevitable  consequence  will  be 
that,  instead  of  the  general  Act  operating  uniformly 
and  consistently  throughout  the  longdom,  there  wilJ> 
as  regards  different  towns,  be  as  many  different 
constructions  as  there  are  different  local  Acts  vary- 
ing in  their  provisions  relatiag  to  sewers.    Such 
lo^  Acts  are  very  numerous,  and  probably  no  two 
or  three  of  them  precisely  correapOQd.  The  practical 
effect  of  this  judginent  of  the  court  will  be  that 
the  town  of  Bury  will  be  deprived  of  the  benefit  of 
the  Nuisance  Removal  Act  for  England  1855,  by 
reason  of  the  existence  of  a  local  Act  in  no  wise 
inferred  by  the  generid  Act.    In  my  judgment,  this 
is  going  beyond  the  legitimate  function  of  judicial 
construction.  Judgment  for  the  plaintiff'. 

Defendants'  attorneys,  lUdsdale  and  Craddocfc,  for 
Harpegr  and  Ihdd, 
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WESTERN  dBCUrr— EXETER. 

Dkyov  Spbuto  Assizes. 

IVieidby,  March  10, 1868. 

(Before  Boyill,  C.  J.  and  a  Special  Jury.) 

Bbo.  V.  Fbebmak  (Clerk),  (a) 

Election  5jf  parithumen  of  a  chvathwfxrden-^  CkUm  of 
eianptian — Appointment  of  another  perton — Condi- 
tional  re-ekctton^^Mandamus  against  an  archdeacon, 

Tht  dodum  by  parUhionen  of  a  churchwarden,  who 
claims  exeamtionjrom  the  office,  cannot  be  revived  and 
confirmed  ty  a  vestry  meeting  after  the  election  of 
another  person^  andihatothet't  rengnation  on  condition 
that  the  former  vooedd  accept  the  office,  although  neither 
of  them  has  been  admitted  by  the  archdeacon. 

At  the  trial  of  an  issue  raised  upon  the  return  to  a  writ 
of  mandamus,  which  directed  an  archdeacon  to  admit 
the  nroseculor  as  churchwarden  of  the  parish  of 
Balherton,  it  was  proved  thai  the  prosecutor  was  duJy 
elected  by  the  parishioners  on  Easter  Monday  ;  that, 
being  a  justice  of  the  peace,  he  claimed  exemption, 
and  refused  the  office ;  that  another  person  teas  duly 
eketed  in  his  stead;  that  subsequently,  the  latter 
resigned  his  office  on  condition  that  the  former 
would  accept  it ;  that  a  vestry  meeting  confii-med  the 
previous  nomination  and  appointment;  and  that  the 
prosecutor  withdew  his  claim  for  exemption,  and 
accepted  the  office,  but  neither  of  them  was  admitted 
by  tne  archdeacon : 

Held,  that  this  confirmation  qf  the  appointment  was  a 
fresh  conditional  election  at  a  time  when  the  office 
was  filled,  and  that  the  prosecutor  was  not  duly  elected 
churchwardeiu 

Tbis  was  an  issue  raised  upon  a  return  to  a  writ 
of  mandamus,  and  sent  down  by  the  Court  of  Queen's 
Bench  to  be  tried  at  the  assises. 

The  writ  of  mandamus  was  granted  upon  the 
prosecution  of  Richard  Hall  Clarke  against  the 
venerable  Philip  Freeman,  Clerk,  and  .£*chdeacon 
of  Exeter. 

After  redtinff  that,  by  the  5  &  6  Will.  4,  c.  62, 
8.  9,  ehurohwardens  must  make  a  declaration  to  the 
archdeacon  before  beginning  to  discharge  the  duties 
of  their  oflioe ;  and  reciting  that  it  had  been  through- 
out legal  memory  the  custom  of  the  parish  of 
Halberton,  of  which  the  Rev.  Canon  Girdlestone  is 
▼tear,  in  the  archdeaooniy  of  the  defendant,  for  the 
parishioners  to  dect  both  the  churchwardens  of  the 
parish;  and  reciting  that  on  Easter  Monday,  the 
22nd  April  1867,  the  prosecutor,  Richard  Hall 
Clarke,  was  duly  elected,  according  to  the  aforesaid 
custom,  to  be  one  of  the  churchwardens  of  the 
parish  of  Halberton ;  the  writ  directed  the  defen- 
dant to  administer  the  usual  declaration  to  the 
prosecutor. 

In  the  return  to  the  writ,  the  defendant  alleged 
that  there  was  no  such  custom  in  the  parish  of 
Halberton  as  that  recited  in  the  writ,  and  that  the 
prosecutor  was  not  duly  elected  churchwarden  of 
the  parish.  And  the  defendant  stated  that  for 
these  reasons  he  did  not  administer  an  oath  or 
declaration  to  the  said  R.  H.  Clarke,  as  directed. 

The  pleas  by  the  prosecutor  traversed  the  allega- 
tions in  the  return  to  the  writ,  and  issue  was  joined. 

Coleridge,  Q.  C.  and  Bere  for  the  prosecution. 
Prideaux,  Q.  C.  and  Lopes  for  the  defendant. 
Some  evidence  was  produced  as  to  the  custom  of 
(a)  Xteported  by  M.  W.  MoKilulb,  Esq.,  Bairlstei^t-Iaw. 


the  parish,  but  that  point  was  not  left  to  the  jury, 
as  the  learned  judge  concluded  the  case  by  his  ruling 
upon  the  other  issue,  viz.,  the  due  election  of  the 
prosecutor. 

It  was  proved  that  on  the  22nd  April  the  prose- 
cutor and  Mr.  George  Were  were,  under  protest  of 
Ouion  Girdlestone,  the  vicar,  who  was  chairman  of 
the  vestry  meeting,  duly  elected  by  the  parishioners 
to  be  churchwardens  of  the  parish  of  Halberton. 
At  the  same  time  tiie  vicar  nominated  Mr.  Martin 
as  the  minister's  churchwarden  of  the  parish.  Mr. 
Clarke,  being  a  justice  of  the  peace,  and  unwilling 
to  serve  the  office,  subsequently  claimed  exemption, 
and  refused  to  be  churchwarden. 

On  the  9th  Blay  at  another  vestiy  meeting  duly 
held,  Mr.  Nathaniel  Cook  was  elected  churchwarden 
by  the  parishioners  instead  of  Mr.  Clarke. 

On  the  IGth  May  Archdeacon  Woolcombe,  on 
behalf  of  the  defendant,  held  a  visitation  court  at 
CuUompton,  when  Canon  Girdlestone  presented  his 
nominee  Mr.  Martin,  and  the  names  of  Messrs. 
Cook  and  Were  were  presented  in  writing  by  the 
parishioners.  Mr.  Woolcombe  being  unwilling  to 
decide  this  dispute  between  the  vicar  and  his 
parishioners,  and  also  entertaining  some  doubt  as 
to  the  validity  of  the  election  of  Mr.  Cook,  which 
had  taken  place  after  Easter  week,  refused  to  admit 
any  of  the  gentiemen  nominated  as  churchwardens, 
and  referred  the  matter  to  the  defendant. 

On  the  18th  May  another  vestry  meeting  was  duly 
held  at  Halberton,  and  the  following  entiy  was  made 
in  the  vestry  book : 

At  a  veetiy  meeting  held  this  dav,  a  letteriros  rooeived  from 
Hr.  N.  Cook,  Insistliig  to  resign  tne  ofRoe  of  charchwarden, 
provided  B  H.  Clarke,  Esq.,  would  aoeept  the  oflBce. 

It  waa  moved  and  carried  nnanimooaly,  that  hie  resignation 
be  accepted.  And  we  the  nnderalgned,  In  vestry  aaeembled, 
do  hereby  confirm  the  prevlons  nomination  and  appointment 
of  R  H.  Clarke,  Esq.,  and  Mr.  Qeorge  Were,  aa  church- 
wardens for  the  essulng  year;  both  of  whom  consent  to  accept 
offloa 

Canied  unanimously. 

(Signed  by  the  Members  of  the  Vestry  present) 

On  the  7th  June  Messrs.  Martin,  Clarke,  and 
Were  attended  at  the  office  of  the  defendant's  regis* 
trar  to  be  admitted  as  churchwardens.  The  registrar, 
in  accordance  with  directions  he  had  received  from 
the  defendant,  offered  to  admit  Martin  and  Clarke^ 
but  the  latter  declined  to  be  admitted  except  with 
Were.  The  registrar  therefore  admitted  Martin 
only. 

Upon  this  Were  obtained  from  the  Court  of 
Queen's  Bench  a  writ  of  mandoanns  directing  the 
defendant  to  admit  him  as  churchwarden ;  which 
writ  was  obeyed  on  the  16th  Aug.,  but  the  defen- 
dant then  refused  to  do  what  he  had  previously 
offered,  viz.,  adroit  Clarke,  on  the  ground  that  the 
offices  of  the  churchwardens  of  Halberton  were  then 
filled. 

Clarke  then  applied  to  the  Court  of  Queen's 
Bench  as  Were  had  done  before,  and  the  present 
issue  was  raised  upon  the  return  to  the  second 
writ  of  mandamus  granted  against  the  defendant. 

Prideaux  submitted  that  upon  these  facts  the  pro- 
secutor was  not  duly  elected  churchwarden  of  the 
parish.  He  had  claimed  exemption  as  a  justice  of 
the  peace,  and  the  first  election  on  the  22nd  April 
was  therefore  null  and  void.  The  election  of  Cook 
on  the  9th  May,  although  it  did  not  take  plaoa  in 
Easter  week,  was  perfectly  valid :  (^Bimie  v.  WeSer^ 
3  Hagg.  474.)  It  followed  therefore  that,  as  Cook's 
resignation  of  the  office  was  only  conditional  upon 
(Xarke's  accepting  it,  the  confirmation  by  the  vestry 
of  Clarke's  previous  nomination  and  appointment 
took  place  before  the  office  was  vacant ;  and  further, 
the  appointment  of  Clarke  could  not  be  revived 
after  Ids  resignation  and  that  of  his  successor, 
wiUiout  another  election,  which  upon  the  minutes 
was  not  shown  to  have  taken  place.    Moreover, 
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Clarke's  name  was  neyer  presented  in  writing  to  the 
axcfadeaoon. 

Coleridge,  contra,  contended,  that  as  neither  of  the 
nominees  had  been  admitted  by  the  defendant,  the 
oonArmation  of  Clarke's  ap[x>intment  on  the  9th 
Hay  was  valid.  As  Couk  resigned  before  his 
admission,  his  election  was  of  no  conseqnence, 
whether  it  was  rendered  void  by  not  being  in 
Easter  week  or  not  The  resignation  of  Clarke  and 
his  withdrawal  of  the  resignation  were  neither  of 
them  submitted  to  the  only  authority  which  could 
have  rendered  them  effectual ;  the  first  election  on 
Easter  Monday  oughts  tlicrefore,  to  be  supported. 
Besides,  adjr  inforiuality  in  Clarke's  appomtment 
by  the  parishioners  was  cured  by  the  defendant's 
<mer  to  adoiit  him  on  the  7th  June. 

PirideauXf  in  reply,  cited  Mawhy  v.  Barbei,  2  £sp. 
6S7,  in  which  Xxird  Kenyou  said,  **  The  second  ob- 
jectioa  is,  that  the  nomination  of  the  plaintiffs,  as 
churchwardens,  on  the  10th  April,  was  reicinded, 
and  a  new  election  ordered ;  it  being  stated  to  be 
the  usual  way  of  proceeding  at  those  vestries,  to 
read  over  at  the  next  meeting  the  resolutions  of 
the  preceding  one,  and  to  confirm  or  rescind  them. 
I  am  of  opinion  that  they  had  no  such  power,  and 
that  there  is  no  necessity  for  the  confirmation  by 
the  second  vestry  of  what  was  legally  done  at  the 
first.  If  the  first  was  a  legal  vestry  (and  nothing 
aniears  here  to  impeach  it),  the  election  of  the 
plaintiffs  was  legal.  The  plaintiffs  became  imme- 
diately legal  oflBcers,  and  under  the  statute  48  Eliz. 
invested  with  the  temporal  office  of  orerseers  of  the 
poor,  as  well  as  a  spiritual  one.'*  This  could  only 
have  been  a  fresh  election  made  at  a  time  when  the 
oAoe  was  full. 

BoYiLL,  C.  J.— I  must  hold  that  Mr.  Clarke  was 
not  duly  elected  churchwarden  by  the  iMirishioners 
of  Halberton.  The  proceeding  on  Easter  Monday 
was  doubtless  good,  but  he  declined  to  avail  himself 
of  that  appointment,  and  obtained  exemption  on  the 
ground  of  his  being  a  justice  of  the  peace.  Accord- 
ingly a  valid  election  of  Mr.  Cook  took  place,  and 
subsequently  Mr.  Cook  resigned,  on  condition  that 
Mr.  Clarke  would  accept  the  office.  The  proceeding, 
therefore,  on  the  9th  May  was  only  a  conditional 
election,  wliich  must  have  been  void.  The  question 
of  the  custom  cannot  therefore  be  raised  in  this 
case,  and  the  verdict  must  be  entered  for  the  defen- 
dant. 

Vermel  for  defendant, 

Attotneys  for  the  prosecution,  Terr^  and  Pethe- 
rick. 

Attorney  for  the  defendant,  T,  E»  Drake. 


NOBTHERN  dRCUIT. 

Mahchestbs  Spring  Assizes,  1868. 

Wednesday,  March  11, 1868. 

(Before  Mr.  Justice  Lush.) 

Beg.  v.  Dodd.  (a) 

Forgery'-' Intent  to  de/raud— Trades  Union — Ittegal 

society. 

Tke  decision  in  Hornby  v.  Close  (15  L.  T,  Rm,  N.  S. 
568;  10  CSdcc  C.  C,  393)  that  a  Trades  Union,  pari 
of  iiMOse  funds  are  appUtd  to  the  maintenance  qf 
strikes,^  u  an  ilkgal  society,  and,  thertfortf  cannot 
nuuniain  a  conqthint  against  an  officer  ofsuxk  society 
for  eaAezzleinent  of  its  funds,  (allies  only  to  prO' 
eeedings  taken  under  the  Friendly  Societies  Act,  and 
does  not  extend  to  an  indictment. 

(a)  Beported  by  Johh  Kutobobv,  Esq^  BarrlstoiHit-LBw. 


Prisoner  w€u  indicted  for  forging  a  banker*spass  book, 
with  intent  to  defraud.  Be  was  treasurer  to  a  tradee 
union,  which  was  admitted  to  be  within  the  decision  in 
Hornby  v.  Close  (u^t.  sup,\  It  was  contended  thai 
such  a  society,  having  no  Ugal  existence,  could  possess  no 
funds,  and,  therefore,  could  not  be  defrcatdea: 

Held,  that  the  objection  of  iUsgaUty  was  applictdde 
only  to  the  summary  proosedings  before  magistrates 
provided  by  the  Friend^  Societies  Act ;  but  did  not 
extend  to  dtprive  the  society  of  its  remedy  by  indict^ 
ment. 

Whether,  upon  an  indictment  for  embezzlement,  in  which 
it  woufd  be  necessary  to  prove  the  property,  it  could 
be  objected  that  the  society,  having  illegal  objects,  had 
no  legal  existence,  and  could  not,  therefore,  possess 
property — quaa-e  f 

Indictment  for  forgery. 

First  count  charged  that  the  prisoner,  on  the  28th 
Nov.  1867,  did  forge  an  aooountable  receipt  for 
money,  t.6.,  a  bankers'  pass-book,  purporting  to  be 
the  account  of  receipts  and  payments  by  Heywood, 
Brothers,  and  Co,  bankers,  in  account  with  the 
**  Operative  House  Painters'  Association,"  &c. 

Second  count  charged  the  uttering,  &c. 

Third  count  described  the  instrument  as  an  ac* 
quittance  for  money,  alleging  the  forgery. 

Fourth  count  charged  the  uttering. 

It  appeared  that  the  prisoner,  William  Dodd,  had 
acted  as  treasurer  to  a  trade  society  called  the 
"Manchester  Operative  House  Painters' Associa- 
tion," which  was  a  society  established  pmrtly  for  the 
relief  of  its  members  in  cases  of  accident,  and 
partly  for  jxoviding  assistance  in  the  case  of  strikes. 
It  was  admitted  on  the  part  of  the  prosecution  that 
it  was  an  unenrolled  society,  and  that  some  o^  its 
rules  were  in  restraint  of  trade.  The  prisoner  waa 
elected  treasurer  to  the  society  in  the  month  of  June 
1862,  and  it  was  his  duty  to  receive  the  week's  con- 
tributions from  the  secretary,  giving  his  receipt  for 
them,  and  then  to  pay  them  into  the  hank  of  Messrs 
H^wood  Brothers,  and  Co.,  in  Manchester,  with 
whom  the  society  kept  an  account,  and  where  they 
already  had  about  2Q0L  deposited.  His  salary  was 
13s.  per  quarter,  and  for  each  visit  that  he  paid  to 
the  bank  either  for  the  purpose  of  depositing  or  of 
drawing  out  money  on  behalf  of  the  society,  he  was 
entitled  to  2s.  6(1  in  addition  to  his  salary. 

The  books  of  the  society  were  audited  quarterly, 
and  at  these  audits  the  prisoner  continned  to  produce 
what  purported  to  be  the  bank  pass-book  belonging 
to  the  society ;  and  it  showed  that  in  the  month  of 
Nov.  1867  there  was  a  sum  of  8901  10s.  to  the 
society's  credit.  The  cash  books  also  (one  of  which 
was  kept  by  the  prisoner  and  one  by  the  seoetair) 
confirmed  this  state  of  affairs,  and  showed  that  the 
prisoner  had  made  forty-three  lodgments  on  behalf 
of  the  society  from  the  time  of  his  appointnent  iq^ 
to  Oct.  1867.  For  some  reason  or  otner,  Itowever, 
one  of  the  members  of  the  society  went  to  the  bank 
and  made  some  inquiries  into  the  state  of  the 
account,  and  it  was  then  found  that  the  balaaoe  in 
the  society's  favour  amounted  to  only  991,  only  nine 
lodgments  (amounting  to  2101)  having  been  made^ 
and  all  these  anterior  to  the  year  1864  ;  while  on  the 
other  hand  the  sum  of  8701  had  been  drawn  out  up 
to  the  beginning  of  1867.  The  prisoner  was  there* 
upon  taken  into  custody  and  charged  with  the  for* 
gery  of  the  pass-book,  and  he  then  admitted  that  he 
had  done  so,  and  added  that  he  had  burnt  the  zeal 
one. 

It  appeared  that  the  prisoner  had  also  kept  a 
private  banking  account  at  the  Messrs.  Heywoods, 
and  that  he  had  erased  his  name  from  his  own  pass- 
book, and  substituted  that  of  the  society,  and  in 
this  way  had  been  enabled  to  pass  off  the  forged 
book.  These  facts  were  proved,  and  one  of  the 
witnesses  in  cross-examination  said:  **  The  associa* 
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tion  is  a  trade  union.  Amongst  other  objects  it  has 
«  beneyolent  one,  proYiding  for  the  relief  of 
members  in  eases  of  accident,  and  also  funeral 
expenses  in  case  of  death.  It  provides  also  far 
4uwistance  in  strikes,  the  85th  and  36th  rules  ex- 
pressly bearing  on  that.  Between  June  and  Dec. 
1864  \VQ  contributed  to  strikes  in  various  parts  of 
the  country,  and  the  amount  so  contributed  is  about 
the  average  of  a  quarter's  assistance  for  such  pur- 
poses." 

Hopioood,  for  the  prosecution,  said  that  he  would 
save  the  prisoDer's  counsel  trouble  by  admitting,  in 
the  fullest  manner,  that  the  society  was  unenrolled, 
not  protected  by  the  Friendly  Societies  Act,  and  that 
some  of  its  rules  might  be  in  restraint  of  trade. 

E,  JoneSy  who  appeared  for  the  prisoner,  then 
took  the  objection  that  this  society,  being  one 
that  was  in  restraint  of  trade,  came  within  the 
-decision  in  the  case  of  Hornby  v.  Close,  L.  Itep. 
2  Q.  B.  158;  15  L.  T.  Kep.  N.  S.  568,  where 
it  had  been  held  that  a  society,  some  of 
whose  rules  were  in  restraint  of  trade,  was  not 
within  the  18  &  19  Vict,  c  68,  reUting  to  friendly 
societies,  and  therefore  not  entitled  to  the  benefit  of 
the  summary  powers  conferred  by  that  Act,  as 
being  an  illegal  society,  and  consequently  could 
have  no  legal  existence.  The  prisoner  was  accused 
of  forging  entries  in  a  pass-book  which  purported 
to  be  that  of  the  Manchester  Operative  House 
Painters'  Association,  and  to  show  that  the  society 
had  a  certain  amount  at  their  bankers,  when  in  fact 
they  had  not.  He  submitted  that  in  point  of  law 
liiere  were  no  f ands  of  this  society  (it  being  illegal) 
in  the  bankers'  hands,  and  that,  therefore,  there 
•could  be  no  forgery  in  regard  to  such  funds.  This 
association  would  be  taking  advantage  of  its  own 
wrong  in  insisting  that  it  had  such  funds,  when  no 
«Qch  bankers'  account  as  that  alleged  to  have  been 
forged  was  legally  in  existence.  The  bankers' 
account  must  be  with  something  having  a  legal 
existence,  and  here,  he  submitted  there  was  no 
account  in  existence  at  all  as  between  the  bankers 
■and  this  society.  Asserting  that  the  bankers  had  in 
their  hands  800^  belonging  to  a  non-existent  society 
would  be  no  more  a  forgery  than  if  it  had  been 
alleged  that  they  had  in  their  hands  so  much  moon- 
shine or  air.  To  constitute  forgery  in  contemplation 
of  law  the  forgery  must  be  of  something  that  is 
legally  possible ;  but  here  the  law  says  that  such  a 
society  as  the  Manchester  Operative  Painters' 
Association  is  not  possible — it  does  not  recognise  its 
existence— because  it  is  in  restraint  of  trade ;  and 
therefore  it  was  not  possible  for  the  bankers  to  have 
in  their  hands  any  money  belonging  to  it.  He  snb- 
Initted,  therefore,  that  there  could  be  no  forgery  in 
idexeoce  to  such,  an  association. 

Lnas,  J.— <I  think  the  objection  is  entirely  un- 
loundei.  It  seems  to  be  founded  on  an  entirely 
mistakea  view  which  has  got  into  the  public  mind 
of  what  the  decision  in  the  case  of  Hornby  v.  Cloie 
resJiy  amounted  to.  The  Friendly  Societies  Act 
gave  summary  remedies  in  particular  cases  to  the 
magistrates  in  dealing  with  members  of  those 
societies  who  unlawfully  withheld  any  part  of  the 
society's  property.  In  that  case  a  member  of  the 
society  did  unlawfully  withhold  some  of  the  society's 
money,  and  he  was  summoned  before  the  magis- 
trates, under  the  special  powers  given  in  the 
Friendly  Societies  Act,  in  onler  to  compel  him  to 
xefand.  The  case  came  heforo  the  Court  of  Qaeen's 
Bench,  and  the  question  for  that  court  was,  whether 
the  magistrates  had  those  summary  powers  in  that 
particular  case.  That  depended  upon  whether  the 
society  was  a  friendly  society  or  not,  because  the 
powers  were  given  to  the  magistrates  to  deal  witii 


friendly  societies  only ;  and  all  that  the  court  held 
was,  that  as  the  society  was  not  a  friendly  society — 
not  one  within  the  contemplation  of  the  Act— but  a 
trade  union,  the  magistrates  could  not  exercise  the 
summary  powers  conferred  upon  them  by  the 
Friendly  Societies  Act.  That  was  all;  the  case 
decided  nothing  more ;  and  those  who  act  upon  that 
case,  on  the  supposition  that  it  left  the  property  of 
those  societies  entirely  unprotected,  commit  a  great 
mistake.  These  societies  are  only  illegal  in  the 
sense  that  the  law  does  not  give  them  the  special 
remedies  provided  by  the  Friendly  Societies  Act, 
but  in  no  other  sense  are  they  illegal; -and  both 
their  persons  and  their  property  are  as  much  pro- 
tected by  the  law  as  those  of  any  other^rsons  or 
societies.  I  am  of  opinion  here,  that  although  the 
society  is  a  trade  union,  the  money  ia  the  hands  of 
the  prisoner,  as  treasurer,  was  the  money  of  the 
collective  body,  the  property  of  the  members  of  that 
society,  no  matter  that  it  was  a  trade  union.  It  was 
their  property,  and  inasmuch  as  the  prisoner  forged 
what  purported  to  be  a  receipt  by  the  bankers  of 
their  money,  I  thiak  he  is  guilty  of  forgery.  To 
constitute  forgery  you  need  not  prove  an  intentioa 
to  defraud  any  particular  person.  Here  he  either 
intended  to  defraud  the  bankers  or  the  coUectiTe 
body  of  the  society ;  and  the  fact  of  this  being  a 
trade  union  makes  no  difference  whatever  in  the 
legal  character  of  the  case. 

E.  Jbnes.~Could  the  prisoner  be  convicted  of 
embezzlement  ?  Supposing  he  had  embezzled  the 
funds  of  the  society,  could  they,  as  a  society  in 
restraint  of  trade,  sustain  an  indictment  for  embez- 
zlement of  their  funds  ? 

Lush,  J. — I  should  say,  answering  off-hand,  that 
they  certainly  could.  All  that  the  law  says  is,  that 
it  wiU  not  enforce  regulations  which  are  in  restraint 
of  trade.  In  no  other  sense  are  these  societies  illegal 
— only  the  law  will  not  enforce  these  regulations. 
What  I  say  now  must  not  be  supposed  to  have  the 
weight  of  authority,  because  the  case  is  not  before 
me ;  but,  as  at  present  advised,  I  have  no  hesitation 
in  saying  that  a  person  who  stole  their  money  could 
be  charged  with  embezzling  it.  There  might  be  a 
difficulty  ill  alleging  the  persons  in  whom  the  pro- 
perty was,  because,  not  being  a  legally-constituted 
society  under  the  Friendly  Societies  Act^  they  could 
not  be  described  by  their  corporate  name. 

E.  Jones. — Another  objection  is,  as  to  the  intent 
to  defraud.  It  must  be  an  intent  to  defraud  some- 
body ;  and,  in  this  case,  the  only  parties  who  could 
be  defrauded  were  the  members  of  the  association 
or  the  bankers.  But  the  bankers  were  not  account- 
able for  the  moneys  of  such  a  society.  Suppose  the 
bankers  refused  to  honour  a  draft  or  a  cheque  of  the 
society's,  the  Operative  Painters  could  not  sue 
them,  because  they  would  have  no  locus  standi,  and 
no  corporate  officers. 

Lush,  J.— -Why  not? 

E.  Jones. — Because  of  their  being  an  illegal  asso- 
ciation, and  being  unregistered. 

Lush,  J.— There  again,  I  think,  there  has  been  a 
great  mistake. 

E»  Jones, — ^Every  one  of  the  members  would  have 
to  sue. 

LtrsH,  J.^Yes;  but  that  is  all.  They  could  not 
sue  in  any  Corporate  name,  or  avail  themselves  of 
any  of  the  facilities  given  by  the  Friendly  Societies 
Act ;  but  that  is  all. 

E.  Jones, — ^Would  not  the  fact  of  their  being  a 
society  in  restraint  of  trade  be  an  answer  to  the 
action? 
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Lush,  J.— No,  certainly  not.  The  law  simply 
does  not  aid  agreements  in  restraint  of  trade.  They 
are  ille^l  in  the  sense  of  not  being  enforceable  by 
law.  Tlie  fact  of  the  society  being  a  trade  union 
makes  no  difference  whatever  in  the  criminality  of 
this  man.  As  it  is  a  point  of  some  importance,  I 
will  consult  my  brother  Mellor,  and  if  there  is  any 
doabt  in  his  mind  I  will  reserve  the  point  for  you ; 
bat  I  have  not  the  slightest  doubt  about  it  myself. 

His  Lordship  then  went  to  consult  Mr.  Justice 
Mellor ;  and  on  his  return  said :  My  brother  Mellor 
entirely  agrees  with  me;  he  has  not  the  slightest 
doubt  upon  the  point. 

E.  JoMs  said  he  would  not  contest  the  case 
further ;  and  the  prisoner  was  found  "  Gmlty,"  and 
sentenced  to  five  years'  penal  servitude. 

Attorney  for  the  prosecution,  Talbot, 


sxtpreice:  coxt&t  of  katal.' 


(Before  Hajrdimo,  C.J.  Phillips,  C. J.  and  Copb, J.) 

The  Bishop  op  Natal  v.  The  Rev.  J.  Green. 

Ecclesiastical   law — Colonial    bishop — Invalid   excom- 
munication— Clerical  obedience, 

/«  the  colonies  the  Anglican  Church  ispurdy  a  vobtntary 
assoctaiunu 

A  colonial  bishop  was  "  excommttnioaied**  by  a  cokmial 
superior  of  the  Anglican  Churchy  which  excommunica- 
tion was  held  by  (he  Privy  Council  to  be  mill  arid  void, 

A  dean,  cqjpointed  by  the  bishop  so  alleged  to  have  been 
excontmunicatedf  refused  to  recognise  his  capacity  or 
catthority: 

Meldf  that  he  could  not  so  refuse  whilst  he  remained  a 
member  of  the  Anglican  Church  in  the  diocese  of  such 
bishop. 

Nature  of  the  colony  of  Natal  considered  and  explained. 

The  judges  proceeded  to  deliver  judgment  in  this 
case,  in  which  defendant  had  been  summoned  to 
show  cause  why  tile  judgment  and  sentence  of 
deprivation  passed  by  the  plaintiff  against  him 
should  not  be  pronounced  by  this  court  to  be  of  full 
fofoe  and  effect,  and  also  to  show  cause  why  a  per- 
petual interdict  should  not  be  granted  against  him, 
restraining  him  from  oflSciating  in  any  of  the 
churcbes  or  buildings  in  this  colony,  set  apart  for 
tiie  uses  of  the  churches  of  England  and  Ireland, 
and  in  nny  of  which  the  plaintiff  is  trustee;  and 
also  why  he  should  not  foe  ejected  from  the  premises 
ooenpied  by  him  as  a  dwelling,  &c. 

The  foliowing  is  the  judgment  of  the  Chief 
Jvstioe.— The  first  question  arising  to  my  mind  to 
be  dealt  with  is,  when  did  the  Crown  cease  to 
posaesa  the  power  to  legislate,  by  means  of  letters 
patent,  in  orders  in  oouncil  for  the  Cape  of  Good 
Hope  and  for  Natal?  In  other  words,  when  did 
these  two  colonies  cease  to  be  Czown  colonies  pro- 
perly so  oaKed  ?  To  answer  this  question,  it  becomes 
neceaaaiy  to  look  back  to  the  history  of  legislation 
in  these  colonies.  The  Cape  of  Good  Hope  was 
cultured. from  the  Butch  in  the  year  1806.  [FtVfe 
oapituUtion  18th  Jan.  1806.]  From  1806  to  1824 
(which  may  be  termed  the  fizet  period)  legislation  at 
the  Cape  oi  Good  Hope  was  carried  on  by  means  of 
prodamationa  issued  by  the  governor,  several  of 
which  are  still  in  force  in  that  colony.  In  1814 
the  Cape  of  Good  Hope  was  ceded  to  the 
British  Crown,  which  in  no  way  affected  its 
potitical  condition.  On  the  dth  Feb.  1825  the  King, 
by  instructions,  issued  under  his  signet  and  signs 
nuumal,  with  the  iulvioe  of   his   Piiry  Cponcil, 


ordered  and  directed  *^  that  a  council  shall  be  esta- 
blished in  this  colony  (i.e.,  the  Cape),  to  advise  and 
assist  in  the   administration   of    the  government 
thereof ; "  and  at  the  same  time  signified  his  plea- 
sure that  this  council  should  consist  of  certain  sir 
persons    who   are   named;  the   first   three   being 
designated  by  office  only,  thus — Mr.  C.  J.,  Colonial 
Secretary,  and  the  ofiluer  next  in  command ;  and 
the  last  three  being  named  thus,  Lieut.-CoL  Bell-— 
who  appears  to  have  held  no  ofiSce  at  that  time- 
Walter  Bentinck,  Esq.,  auditor-general,  and  J.  W. 
Stow,  Esq.,  receiver-general.    This  council,  presided 
over  by  the  Grovernor  of  the  Cape,  enacted  varioua 
laws,  which  were  termed  "Ordinances  passed  by 
the  Governor  with  the  advice  of  the  Coundl  of 
Government,"  and  existed  until  1884,  which,  namely, 
from  1824  to  1834,  may  be  called  the  second  period. 
In  1834  the  Crown,  by  letters  patent,  established  at 
the  Cape  a  ''Legislative  Council,"  consisting  ofi 
twelve  members,  six  as  holding  certain  offices,  and 
six  unofficial  members,  but  yet  nominated  by  the 
governor,  subject  to  the  approval  of  the  Crown. 
This  councU  existed  until  1850,  when,  by  letters 
patent,  power  was  conferred  on  it  to  pass  what  now 
exists  at  the  Cape,  namely,  an  elective  Legislative 
Council  and  an  elective  Legislative  Assembly.    In 
constitution  ordinances   (as    they  are   commonly 
called),  passed  for  the  Cape  colony  by  the  Legis- 
lative Council,  authorised  thereto  by  Her  Majesty's 
letters  patent,   were  amended   by  the  Queen   in 
Council,  and,  so  amended,  were  sanctioned  and  allowed 
as  law  by  Her  Majesty,  by  Order  in  Council  of  11th 
March  1858.    It  is  quite  notorious,  and  to'  my  mind 
clear,  that  from  1806  to  1853,  the  Crown,  by  letters 
patent,  charters,  orders  in  council,  and  royal  instruc- 
tions, not  only  did,  but  had  the  power  effectually  to 
legislate   for    the    Cape  colony,    notwithstanding 
the   existence  of   the  colonial   councils   of    1825 
and  1835.    The  charters  of   justice  to  the  Cape 
of  1828  and  1832,  the  order  in  council  as  to  mar- 
riages, are  all  instances  of  this  power.    But  it  is  said 
the  letters  patent  of  1833,  constituting  the  Cape 
Legislative  Council,  which  ceased  in  1858,  contained 
a  clause  reserving  to  the  Crown   to    "make   or 
establish  from  time  to  time,  with  the  advice  or 
consent  of  Parliament,  or  with  the  advice  of  Her 
Majesty's  Privy  Council,  all  such  laws  as  might  to 
him  or  them  appear  necessary,"  &c.   This,  no  doubt, 
is  so ;  but  I  should  argue  that  this  is  a  reservation 
which  need  not  have  been  made  in  order  to  retain 
this  power   to  the    Crown.     First,  because    this 
power  was  inherent  in  the  Crown  under  the  circum- 
stances as  to  legislation  in  which  the  Cape  was 
in  1833 ;  and,  secondly,  that  it  was  clearly  unneces- 
sary and  indeed  inoperative,  so  as  to  retain  to  the 
British  Parliament  the  power  of  legislation,  for  the 
power  of  Parliament  cannot  be  curtailed.    Then  I 
would  here  ask  if  this  reservation  is  essential  to 
preserve  to  the  Crown  the  rights  it  professes  to 
reserve,  why  was  it  omitted  from  the  document 
estaUi^hing  the  council  at  the  Cape  in  1825  ?    I 
am  unable  to  find  any  trace  of  it  on  that  occasion ; 
and  yet,  with  this  colonial  council  in  existence,  the 
Crown  in  1828  granted  a  charter  to  the  Cape  for  the 
better  administration  of  justice  in  that  colony,  the 
validity  of  which  has  never  been  questioned.    It 
granted  coercive  jurisdiction  to  the  Supreme  Court 
which  it  created  over  all  Her  Majesty's  subjects  in 
all   cases-— civil,  criminal,  or   mixed— within   the 
colony.  Tiie  proclamation  of  Lord  Charles  Somerset, 
of   the  2nd  May  1825,  is  silent  as   to  any  such 
reservation  as  is  contained  in  the  letters  patent 
of  1633.    It  is  possible,  however,  that  the  King's 
instructions,  which  I  have  not  the  means  of  referring 
to,  may  contain  this  reservation,  although  I  think 
if  they  did  so,  the  proclamation  announcing  the 
creation  of  that  council  would  have  mentioned  it. 
The  colony  of  Natal  was  established  in  1845.    Pre- 
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Tioos  to  this  it  wss  held  by,  and  taken  from,  the 
rebel  Bochts  bj  the  British  troops.  It  was  at  first 
a  district  of  the  Cape  colony,  and  the  Legislatiye 
Ck>uncil  at  the  Cape  was  rested  with  the  power  of 
legislation  as  regards  Natal.  It  was  subsequently 
formed  into  a  distinct  and  separate  colony.  In  1847 
the  Queen,  by  letters  patent,  created  a  Legislature 
for  Natal,  giving  it  power  to  make  and  ordain  all 
such  laws  as  might  be  necessary  lor  the  peace,  order, 
and  good  goTemment  of  the  colony,  and  by  royal 
instructions  which  accompanied  those  letters  patent 
appointed  three  persons,  namely,  the  Colonial  8ec* 
retary.  Grown  Prosecutor,  and  the  Surr^oivGenearal, 
to  be  tiie  members  of  that  Legislature^  and  ovei 
which  the  Lieutenant-Goremor  was  to  preside.  That 
council  existed  until  1866,  when,  by  diarter,  the 
present  LegislatiTe  Council,  consisting  of  four 
officers  of  the  Crown,  and  twelve  unofficial  members, 
to  be  elected  as  is  therein  provided,  was  established. 
This  narratiye  has  become  necessaxy  because  it  is 
argued  that  the  Friry  Council  have  held  that  after 
the  establishment  of  an  independent  Legislature  the 
Crown,  by  virtue  of  its  prerogative,  had  no  power 
to  grant  to  the  plaintiff  his  letters  patent  of  Nov. 
1853,  creatine  him  Bishop  of  Natal.  It  may  be 
doubted  whether  the  Privy  CouncU  have  decided 
in  strict  terms  either  in  the  case  of  Mr.  Long  or  in 
that  of  the  plaintiff,  that  the  Crown  had  no  power 
to  grant  the  letters  patent  it  did  to  the  plaintiff  in 
Nov.  1853,  on  the  ground  that  in  1853  the  colony  of 
Natal  was  possessed  of  an  independent  Legislatttre. 
The  lanffuage  of  the  Privy  Council  is  this :  "Thread 
principal  questions  arise  and  have  been  argued 
before  us ;  first,  were  the  letters  patent  of  tiie  8th 
Dec.  1853 — by  which  Dr.  Gray  was  appointed 
metropolitan,  and  a  metropolitan  see  or  province 
was  expressed  to  be  created-*  valid  and  good  in 
law?"  The  answer  is:  ''With  respect  to  the 
first  question,  we  apprehend  it  to  be  clear,  upon 
principle,  that  after  the  establishment  of  an  inde- 
pendent Legislature  in  the  settlements  of  the  Cape  of 
Good  Hope  and  Natal,  there  was  no  power  in  the 
Crown,  by  virtue  of  its  prerogative,  to  establish  a 
metropolitan  see  or  province,  or  to  create  an  eccle- 
siastical corporation?'  The  question  stated  by  the 
Privy  CouncU  refers  to  Dr.  Gray's  patent  only,  and 
their  answer,  in  my  opinion,  to  only  one  (an)  inde- 
pendent Legislature^namely,  that  of  the  Qipe  of 
Good  'Hope,  and  to  one  (a)  metropolitan  see— 
namely,  that  of  the  Cape  of  Good  Hope  also ;  for 
it  is  dear  that  Natal  never  was  created  a  metro- 
politan see.  It  is  true  that,  further  on  in  the 
judgment,  the  Privy  Council,  assuming  that  the 
colony  of  Natal  was  possessed  of  an  independent 
Legislature  similar  to  the  colony  lay  down  this : 
**  There  is,  therefore,  no  power  in  the  Crown  to  create 
any  new  or  additional  ecclesiastical  tribunal  or  juris- 
diction ;  and  the  clauses  which  purport  to  do  so, 
oontained  in  the  letters  patent  to  the  appellant  and 
respondent,  are  simply  void  in  law.  No  metropolitan 
or  bishop  in  any  colony  having  legislative  institu- 
tions can,  by  virtue  of  the  Crown's  letters  patent, 
unless  granted  under  an  Act  of  Parliament  alone, 
or  confirmed  by  colonial  statute,  exercise  any 
coercive  jurisdiction,  or  hold  any  court  or  tribunal 
for  that  purpose."  I  notice  that  in  the  answer  to 
the  question  I  have  alluded  to,  the  terms  *4nde- 
pendent  Legislature  "  are  used,  whilst  in  the  subse- 
quent quotation  the  terms  used  are  '<  legislative 
institutions."  In  my  opinion,  the  Privy  Council, 
proceeding  on  the  erroneous  assumption,  either  that 
Natal  formed  a  part  of  the  colony  of  the  Cape  of 
Good  Hope— whereas,  in  truth,  it  is  a  separate  and 
distinct  colony,  1000  miles  away  from  the  Cape  of 
Good  Hope— or  else  that  an  '*  independent  legis- 
lature, or  <<  legislative  institution,"  existed  iu  Natal 
in  1853,  similar  to  those  which  then  existed  at  the 
Cape  of  Good  Hope ;  whereas,  in  truth,  the  Cape 


of  Good  Hope  in  1853  had  an  independent  Parlia- 
ment, consisting  of  an  elective  House  of  Assembly 
and  an  elective  Legislative  Council,  whilst  in  1858 
the  colony  of  Natal  had  no  such  *' independent 
Legislature,"  or  any  such  **  Legislative  institutions  f " 
and,  in  fact,  possessed  a  Legislature  wholly  depen« 
dent  upon  the  Crown,  consisting  of  the  Lieutenant- 
Governor  and  three  officers  of  the  Crown,  selected 
and  appointed  by  the  Crown,  to  which  the  terma 
^independent  Legislature"  or  "legislative  institu- 
tion "  were  wholly,  in  my  opinion,  inapplicable  in 
the  year  1858,  when  the  plaintiff  received  his  lettera 
patent.  Indeed,  I  doubt  verv  much  whether  either 
of  these  terms  would  be  applicable  to  the  council  of 
1856  and  now  existing,  constituted,  as  it  is,  of  official 
nominees  of  the  Crown,  and  a  certain  number  of 
non-official  members  elected  by  the  people ;  it  ia 
half  dependent  and  half  independent,  and  neith» 
altogether  the  one  nor  the  other,  and  resembles  the 
oouncU  at  the  Cape  of  Good  Hope,  established  iu 
1833,  except  that  the  non-official  element  in  the 
latter  were  the  nominees  of  the  Crown  and  not 
elected,  as  in  Natal  since  1856.  In  Mr.  Long's  case 
the  Privy  Council  lay  down:  "The  bishopric  of 
Capetown  was  founded  in  the  year  1847.  At  tiam 
time  the  legislative  authority  in  the  colony  of  the 
Cape  of  Good  Hope  was  vested  in  the  Crown."* 
True^  but  it  then  had  a  legislative  council,  com*- 
posed  of  certain  officers  and  nominees  of  the  Crown. 
Besides,  the  legislative  authority  at  the  Cape  waa 
not,  in  1847,  wholly  vested  in  the  Crown;  tbe 
Crown  reserved  a  Idnd  of  concurrent  jurisdiction 
to  legislate.  Well,  then,  if  the  Cape  Coundl  of 
1847,  being  that  estabUshed  in  1833,  was  not  an 
"  independent  Legislature,"  or  a  "  legislative  insti- 
tution," how  can  the  Natal  Council  of  1853,  com- 
posed of  the  Lieutenant-Governor  and  three  paid 
officers  of  the  Crown,  be  termed  or  held  to  be  an 
"  independent  Legislature  "  or  a  "  legislative  insti- 
tution f  "  The  Privy  Council,  in  their  judgment  Is 
the  Colenso  case,  say,  "  We  therefore  arrive  at  the 
conclusion  that  although  in  a  Crown  colony  propwly 
so  called,  &c,  a  bishoiMic  may  be  constituted,  and 
ecclesiastical  jurisdiction  conferred,  by  the  sole 
authority  of  the  Crown,  yet  that  the  letters  patent 
of  the  Crown  will  not  have  any  such  effect  or  opeta* 
tion  in  a  cdony  or  settlement  which  is  possessed 
of  an  independent  Legislature."  I  have  aliea^ 
shown  that  in  1858  the  colony  of  Natal  did  not 
possess  anything  even  resemblmg  an  independent 
Legislature;  it  would  be  a  caricature  to  upgiy 
these  terms  to  the  council  which  then  existed.  If 
I  were  called  upon  to  define  the  meaning  of  %h» 
term  "  a  Crown  colony  properly  so  called,**  I  should 
say  it  was  this,  namely,  a  colony  or  settlement 
acquired  by  the  British  Crown,  by  conquest  or 
treaty,  in  which  the  power  of  legislation  vested 
with  the  Sovereign  by  virtue  of  the  Queen's  prero- 
gative, or  in  which  legislation  vested  with  the 
official  nominees  of  the  Crown,  appointed  by  the 
Crown  in  that  behalf,  in  which  the  revenue  and 
expendituro  wero  in  the  absolute  control  and  dii^ 
posal  of  the  Crown,  in  which  the  lands  <^  the  colony 
wero  vested  in  and  disposable  of,  only  by  the  Crown^ 
in  which  the  accounts  of  the  revenue  imd  expeodi* 
ture  were  examined  by  and  allowed,  or  disallowed,, 
by  Her  Majesty's  Commissioners  of  Audit  in 
London,  and  in  which  the  inhabitants  of  the  colony 
had  no  voice  or  power  whatever,  either  as  to  legisla- 
tion or  anything  else  connected  with  Government. 
I  think  a  colony  or  settlement  in  the  position  just 
described  would  be  essentially  a  Crown  colony  pro- 
perly so  called ;  at  any  rate  it  would  not  be  possessed 
of  an  independent  Legislature.  If  this  definidon  is. 
correct,  then  it  represents  exactly  the  condition  in- 
which  the  colony  of  Natal  was  in  the  year  1858, 
and  prior  and  subsequentlv,  as  I  have  already  shown^ 
the  Cape  Colony  was  at  that  time  possessed  of  aa 
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indqcodent  I^egialatare,  cooaisting  of  an  elective 
MwmbAy  md  LqpslatiTe  Council.  It  may  be  said 
that  I  am  bound  by  the  decision  of  the  Privy 
GomciL  No  man  is  more  willing  or  aiucious  to 
rapect  and  uphold  the  judgments  of  their  Lord- 
ifaips  than  I  am.  I  entertiUn  the  deepest  respect 
in  a  quarter  where  I  know  so  much  profound  wis- 
dom and  learning  exist.  I  in  no  manner  call  in  ques- 
tioa  the  wisdom  of  their  decision  in  this  instance ; 
hat  I  trust  I  need  no  apology  for  stating  that^  in  my 
homble  opinion,  resting  on  the  facts  I  have  stated, 
thrir  Lordships,  as  regarded  the  colony  of  Natal, 
proceeded  in  respect  of  the  plaintifiTs  letters  patent 
on  imperfect  information  as  to  the  facts  in  reference 
to  the  potitieal  condition  of  the  colooy  in  the  year 
185S.  In  questioning  this  part  of  the  subject  it 
ooly  remaina  for  me  to  state  distinctly  that,  in  my 
ophdon,  the  colcmy  of  Natal  in  1858  was  a  Crown 
colony  properly  so  called.  I  come  now  to  another 
pert  of  this  eontroTersy,  namely,  had  the  plaintifr 
the  power  to  take  the  proceedings  and  pronounce 
the  sentence  he  did  In  regard  to  the  defendaut? 
To  my  mind  the  answer  is  easy.  If,  in  1863,  Natal 
was  a  Grown  ccdony  properly  so  caUed,  then,  in  my 
opinion,  the  proceedings  were  good  and  Talid,  as 
held  by  the  Priyy  Ckmndl;  if,  on  the  other  hand, 
Katai  was  not  a  Crown  colony  properly  so  called, 
then  they  are  Toid  in  law,  because  the  plaintiff 
could  not  under  his  patent  ^  exercise  any  ooerciye 
jsriadiction,  or  hcdd  any  court  or  tribunal  for  that 
poipose,'*  as  also  held  by  the  Priry  Council.  Tlie 
Prity  Councti  haTO  deckled  that  in  the  colonies  the 
ADglican  Churdi  is  to  be  regarded  as  a  merely 
▼olontary  association,  and  I  riew  the  plaintiff  and 
defendant  before  the  court  in  this  sense.  In  the 
Ordinance  Na  7,  1843,  regulating  the  Dutch 
Beformed  Church,  sect.  8  lays  down,  *^  No  rule  or 
ngnhrtion  of  the  said  Church,  wliether  contained 
in  the  schedule  to  this  ordinance  or  to  be  afterwards 
framed,  shall  haTe  or  possess  any  direct  or  inherent 
power  whatever  to  affect  in  any  way  the  persons  or 
propertiei  of  any  person  whomsoever.  But  all  such 
roles  and  regulations  shaU  be  regarded  in  law  in 
like  manner  as  the  rules  and  regulations  of  a  merely 
▼(dnntaiy  association,  and  shall  be  capable  of  affect- 
iog  the  persons  or  properties  of  such  persons  only  as 
ilttll  be  proved  in  the  course  of  any  action  or  suit 
before  any  competent  court  to  have  subscribed, 
agreed  to^  adopted,  or  recognised,  the  said  rules 
and  regulatioiis,  or  aoine  of  them,  in  such  manner 
as  to  be  bound  tiiereby,  in  virtue  of  the  ordinary 
legal  principles  applicable  to  cases  of  express  or 
implied  contract."  The  law  contains  the  proper 
lei^  principles  by  which  the  rights  and  privi- 
ly of  the  plaintiff  and  defendant  are  to  be 
tested ;  and  this  is  also  what  the  Privy  Conndl,  in 
Mr.  bm^t  case  lay  down  as  the  legal  position  of 
the  Anglican  Church  in  the  colonies.  Tht  court, 
then,  has  to  decide  on  a  simple  question  of  evidence, 
as  it  would  be  left  to  a  jury,  and  I  am  bound  to  say 
tiiat  there  is  abundant  direct  evidence  in  the  case 
to  diow  that  the  plaintiff  and  d^endant  were  guided 
snd  bound  by  the  rules  of  the  Church  of  England, 
in  so  far  as  thev  could  be  made  applicable  to  the 
Chardi  here.  That  the  defendant  formally  acknow- 
ledged himself  as  bound  to  the  plaintiff,  subject, 
of  course,  to  those  rules,  and  tiiat  so  long  as  the 
pbmtiff  took  no  step  which  a  bishop  in  England 
(viewing  the  parties  as  the  creatures  of  English 
Uw)  could  not  take,  his  acts  must  be  viewed  as 
within  these  rules.  The  defendant  was  raised  to 
his  present  position  of  Dean  of  Maritzburg  by  the 
pUuitiff  himself,  and  he  before  this  held  his  licence. 
Now,  the  defendant  says,  I  will  no  longer  acknow- 
ledge the  plaintiff's  capacity,  still  less  authority, 
beeaaae  he  says  the  Church  has  excommunicated 
the  plaintiff,  a  stop  which  is  based  upon  the  pro- 
ceedings of  the  Bishop  of  Capetown,  which,  as  well  ] 


as  the  sentence  which  followed  it,  the  Queen  in  Her 
Privy  Council  has  held  *<null  and  void  in  law.*' 
This  decision  is  binding  on  this  court,  and  we  must 
uphold  it.    The  defendant  is,  of  course,  not  bound 
to  remain  a  member  of  this  voluntary  association, 
called  the  Church  of  England,  of  which,  in  this 
colony,  the  plaintiff  is  the  lawful  bishop ;  he  may 
join  any  other  voluntary  association,  or  he  may 
establish  a  new  one,  for  in  this  cobny  we  all  enjoy 
full  freedom  of  conscience,  and  we  are  at  liberty  to 
worship  Almighty  Gk>d  in  any  manner  or  form  that 
we  may  consider  roost  proper  or  befitting.    The 
defendant  in  his   argument  truly  says,    **  Every 
voluntary  association  claims  the  right  to  expel  its 
members ;  every  State  claims  and  asserts  the  right 
to  banish  or  put  to  death  members  that  are  an  injuiy 
to  it.    Can  the  Church  be  a  society  and  not  possess 
the  like  power  ?**    A  State  banishes  or  puts  to  death 
according  to  circumstances  any  subject  who  disobeys 
the  law,  or  who  sets  the  law  at  defiance,  and  in 
the  same  way  a  voluntary  association,  having  rulea 
for  its  government  and  management  would  have 
a  right,  I  take  it,  to  expel  any  member  who,  having 
once  acknowledged  and  been  bound  by  auch  rules, 
afterwards  not  only  refused  to  oomply  with  them, 
but  acted  in  defiance  of  the  rules.    The  defendant 
states  further  on,  '*  I  stated  that  as  for  the  reasons 
assigned,  I  had  at  one  time  acknowledged  the  plain- 
tiff to  be  Bishop  of  Natal,  by  Divine  permission, 
so  I  dared  not  now  ascribe  such  authority  to  him, 
nor  receive  him  as  one   empowered   by  God  to 
minister  spiritual  gifts  to  His  Church."    I  have  no 
doubt  that  this  is  the  defendant's  deliberate  and 
serious  opinion,  formed  on  grounds  which,  to  his 
mind,  warrant  him  fully  in  arriving  at  this  conclu- 
sion; and  he  is,  of  course,  at  liberty  to  form  his  own 
opinion  and  to  take  the  course  he  does,  but  clearly 
he  cannot  then  belong  to  the  voluntary  association,, 
namely,  the  Anglican  Church  in  this  colony,  off 
which  the  plaintiff  is  the  head,  and  to  the  property 
of  which  the  plaintiff  is  trustee,  and  which  adoptst 
the  rules  of  the  Church  of  England,  when  he  sets, 
the  plaintiff's  authority  and  the  rules  vesting  that, 
authority  in  him  at  defiance.    Many  worthy  people- 
entertain  the  opinion  that  a  State  has  no  power  ta 
put  its  subjects  to  death  for  any  crime,  but  the  State 
thinks  and  acts  otherwise.    Suppose  a  criminal  was 
ordered  for  execution,  and  that  the  gaoler  waj  a 
person  that  believed  that  the  State  had  no  power  to 
execute  his  prisoner,  and  that  therefore  on  the  day 
fixed  upon,  the  gaoler  refused  not  only  to  deliver 
the  man  to  the  sheriff,  but  proceeded  to  resist  his 
being  taken  to  execution,  the  State  would  cause 
the  gaoler  to  be  punished;  it  would  say  to  him, 
you  are  entitled  to  think  as  you  do,  and  to  advo-* 
cate  your  views  on  every  lawful  occasion,  but  you 
shall  not  set  at  defiance  the  laws  of  the  State 
to  which  you  belong,  because  they  are  binding  on 
your  acts,  and  your  conduct  must  be  regulated  to 
those  laws.    So  the  defendant  may  cherish  his  own 
views  and  opinions,  and  he  may  support  them  by  alt 
lawful  means  and  on  all  proper  occasions ;  but  if  he 
sets  at  defiance  the  rules  and  regulations  of  the 
Church  of  which  the  plaintiff  is  the  head,  and  under 
which  the  defendant  *'at  one  time  acknowledged 
the  plaintiff  to  be  Bishop  of  Natal  by  Divine  per- 
mission," he  cannot,  in  my  opinion,  claim  any  privi^ 
lege  which  those  rules  would  otherwise  allow  him^ 
Then  the  plaintiff  is  the  trustee  of  the  Cathedral, 
St.  Andrew's,  St.  John's,  Pinetown,  and  of  this  pro- 
perty the  legal  estate  vests  in  him  for  the  purposes 
of  the  Englhh  Church,  of  which  he  is  the  bishop^ 
and,  consequently,  the  head,  and  so  soon  as  the  de- 
fendimt  ceases  to  observe  the  rules  of  that  Churchy 
and  on  the  contrary  to  act  in  defiance  of  those  rules 
and  the  decision  of  the  Queen  in  Council,  he  ceases 
to  be  entitled  to  any  rights  he  possessed  under  those 
rules. 
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Q.  B.] 


Mayor,  ftc^  of  Bbigatb  v.  Habt. 


[Q.  B. 


Mr.  Justice  Phillipb  concurred  with  the  Chief 
Justice,  but  if  he  could  have  an7  objection,  it  could 
only  arise  from  the  smallness  of  the  amount  in 
dispute. 

Mr.  Justice  Cope  alto  held  that    the   letters 
patent  were  valid,  but  thought  that  the  court  ought 
to  give  effect  to  the  decisions  of  the  Bishops*  Court. 
Judgment  fm"  the  plaintiff',  and  to  carry  costs. 


COTJBT  OF   aUEEN'S  BENCH. 

Imported  by  T.  W.  Saundbss.  and  J.  Ssobti,  Etqt*., 
Barrlflton-at-Law. 

Wednesday,  Feb.  12, 1868. 
Matob,  &c.,  of  Rbigatk  v.  Habt. 

11  ^  12  Vict,  c  43,  s.  Z^— Meaning  oj  word  "  borough " 
— PenaitieSf  to  whom  payabk,  treasurer  of  borough  or 
of  county. 

11  ^  12  Vict.  c.  43,  s.  81,  provides  that  where  the 
statute  under  which  an  information  shall  have  been 
framed  contains  no  directions  for  the  payment  of 
penalties  inflicted  thereunder  to  any  person,  thejusticei^ 
clerk  of  the  division  shall  *^pay  we  same  to  the  trea* 
surer  of  the  county,  riding,  division,  liberty,  dty, 
borough,  or  place,  for  which  such  Justice  or  justices 
shall  have  acted  .  ,  .  and  the  said  clerk  Aall  send 
or  deliver  every  return  so  made  by  him  as  qforesaid  to 
the  clerk  of  the  peace  for  the  county,  riding,  division, 
libertv,  city,  borough,  or  place  within  which  such 
division  shall  be  situate,  at  suck  times  as  the.  court  of 
quarter  sessions  for  the  same  shall  order  in  that 
behalf.'* 

Hie  borough  of  Beigate  has  no  separate  commission  of 
the  peace,  or  separate  court  of  quarter  sessions,  and 
before  its  charter  constituting  it  a  municipal  borough 
with  a  corporation,  formed  part  of  the  petty  sessional 
division  of  the  coujity  of  Surrey.  Its  mayor  and  ex- 
mayor  act  as  justices  of  the  peace  in  and  for  the 
borough,  but  the  justices  of  the  county  act  concur' 
rently  with  them  as  borough  justices  in  dealing  with 
offences  which  are  not  of  a  purely  borough  character: 

Held,  that  the  mayor  and  ex-mayor,  exercising  their 
jurisdiction  within  the  borough,  acted  as  justices  in  and 
for  the  county  within  the  meaning  of  the  above  section : 

That  the  word  '*  borough  **  in  that  section  means  borough 
having  a  separate  quarter  sessions  »■ 

And  therefore  that  the  pencUtiesvaid  on  conviction  far 
offences  not  of  a  purely  loeat  character  committed 
within  the  borough  mmst  be  paid  by  the  clerk  to  <A» 
treasurer  of  the  county,  and  not  to  the  treasurer  of 
the  borough. 

This  was  an  action  bnnight  by  the  plaintiff 9 
against  the  defendant  for  the  recovery  of  48/.  12s.  Gd., 
being  the  amount  of  penalties  and  other  sums  of 
money  adjudged  by  the  justices  of  the  peace  acting 
in  and  for  the  borough  of  Reigate,  to  be  paid  under 
and  in  pursuance  of  statutes  containing  no  direc* 
tions  for  the  payment  of  such  penalties  and  moneys 
to  any  particular  person  or  persons,  and  received  by 
the  defendant  as  clerk  to  the  said  justices ;  and  by 
the  consent  of  the  parties,  and  the  order  of  Lush,  J. 
according  to  the  C.  L.  F.  A.  1852,  the  following 
•case  was  stated  for  the  opinion  of  the  court  without 
.any  pleadings : — 

Casb. 

By  royal  charter,  dated  the  11th  Sept.  186S,  the 
parliamentary  borough  of  Beigate,  in  the  coimty  of 
Surrey,  was  constituted  a  municipal  borough  with  a 
corporation  xmder  the  title  of  "The  Mayor,  Alder- 
m:B,  and  Burgesses  of  the  Borough  of  Beigate," 
having  all  the  powers  and  privileges  held  and  enjoyed 
by  the  several  boroughs  named  in  the  schedules  to 
the  statute  5  &  6  Will.  4,  c.  70,  as  fully  anji  effec- 
tually as  if  the  said  borough  of  Beigate  had  been 


one  of  the  boroughs  named  in  the  Ist  tectioii  of 
schedule  B.  to  the  said  Act  annexed,  and  Her 
Majesty  did  thereby  extend  to  all  the  inhabitants 
of  the  said  borough  of  Beigate  all  the  powers  and 
provisions  of  the  said  statute,  and  of  any  oth«r  Acts 
amending  or  altering  the  said  Act,  or  in  anywise 
relating  thereto. 

The  said  borough  of  Beigate  before  the  said  11th 
Sept.  1868  formed  part  of  the  petty  sessional  division 
of  the  countv  of  Surrey.  There  is  no  sepanit» 
commission  of  the  peace  for  the  said  borough  under 
sect.  98  of  6  &  6  WilL  4,  c.  76,  and  there  has  been  no 
grant  of  a  separate  court  of  quarter  sessions  of  the 
peace  to  the  said  borough.  The  justices  of  the 
peace  for  the  said  county  have  since  the  said  date 
by  virtue  of  the  1 11th  section  of  the  said  statnte 
exercised  the  jurisdiction  of  justioes  of  the  peace  in 
and  for  the  said  borough,  and  acted  concurrently 
with  the  mayor  for  the  time  being,  who  by  sect.  67 
of  the  said  statute  is  ex  officio  a  justice  of  the  peace 
of  and  for  the  said  borough,  and  so  continues  during 
the  year  next  succeeding  hu  year  of  office. 

llie  defendant,  previous  to  the  said  11th  Sept. 
1868  had  been  and  stlU  is  derk  to  the  county- 
justices  acting  out  of  quarter  sessions  in  and  for  the 
said  petty  sessional  division  of  Beigate,  and  since 
the  incorporation  of  the  said  borough  he  has  acted 
as  clerk  to  such  justioes,  both  when  acting  as  justices 
for  the  said  county  ont  of  sessions^  and  when  acting 
as  justices  in  and  for  the  said  borough. 

By  11  &  12  Vict.  c.  43,  s.  81,  it  is  enacted, 

ThAtln  every  wMTuit  of  distreae  to  be  iseaed  tfaereimder, 
the  coDfllable  or  other  pereoii  to  whom  the  same  ahaU  be 
directed,  ahoU  be  thereby  ordered  to  pay  the  amount  of  ibe 
emu  to  be  levied  thereunder  unto  the  olerk  of  the  diviilon  In 
which  the  Justtoe  or  juatioee  ieacdng  such  warnuoit  shall  vmmUf 
act^  and  if  any  person  ooBTietod  In  any  penalty,  or  ordered 
by  a  justice  or  jostioes  of  the  peace  to  pay  any  sum  of  money 
shall  pay  the  same  to  any  constable  or  other  person,  such  con- 
stable or  other  person  shi^  forthwith  pay  toe  same  to  saolt 
clerk;  and  If  any  person  committed  to  prison  upon  any  ooii-» 
Tietion  or  order  as  aforesaid,  for  nonpayment  of  any  penalty 
or  of  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay 
the  same  and  costs  before  the  ezplratfon  of  the  time  for  wUcfr 
he  shall  be  so  ordered  to  be  imprisoned  by  tiM.  waaeaat  for 
his  commitment^  he  ahaU  pay  the  aama  to  the  gaoler  or  keeper 
of  the  prison  in  which  he  shall  be  so  imprisoned,  and  such 
gaoler  or  keeper  shall  forttwldi  pay  the  same  to  the  said  clerk, 
and  all  enms  so  received  by  the  saU  clerk  shall  forthwith  be 
paid  by  him  to  tiie  party  or  naartiea  to  whom  the  aaae 
reapectiyely  are  to  be  paid  aooording  to  the  directiona  of  the  , 
statute  on  which  the  information  or  complaint  in  that  behalf 
ahi^  have  been  framed;  and  if  such  statute  shall  oont^n  no 
sncdi  dkvcttoas  for' tha  payment  thenof  to  any  peraon  or  par- 
■on%  then,  anoh  olerk  afiabU  pay  the  aama  to  the  treasurer  ot 
the  county,  riding,  division,  liberty,  clQr,  borough,  or  place 
for  which  such  justice  or  justices  shall  have  acted,  and  for 
which  aueli  treaanrer  ahnll  give  him  a  reoaipt  without  atanqv 
and  eveiy  soch  ^aoier  or  keeper  of  a  priaonahall  keep  a  ttne 
and  exact  account  of  all  anch  meneya  received  by  him,  of 
whom  and  when  received,  and  to  whom  and  when  pcUd  In 
the  form  (T)  in  the  aehednle  to  this  Aefe  annexed,  or  to  the 
like  effeot,;  and  ahaU  onoa  in  weryin— th  aendar  at  the  peM^ 
aeaaionafor  the  division  in  which  aoeh  juatloa  or  juofeloes 
aforesaid  ahall  uaually  act,  to  be  holden  on  or  nert  after  the 
first  day  of  every  month  under  the  penalty  ot'4(it.,  to  be  r»» 
covered  by  diatieaa  in  msasam  albmaald,  and  the  aald  cleilc 
shall  send  or  defivar  every  letana  s»  myade  by  him  aa  afora- 
said  to  the  clerk  ot  the  peace  for  the  oounty»  riding.  dMslonv 
hberty,  city,  borough,  or  place  within  which  such  division 
shall  be  sitoate,  at  soek  tfmev  aa  the  Court  of  Quarter  8e»> 
aions  lor  the  same  oludl  errihav  in.thack  t*«f**f^ 


Fronft  the  tiflse  of  the  iacorpocation  of  the  said 
borough  hitherto  there  has  always  been  atceasurar- 
of  and  for  the  said  borough* 

The  delendaat  has  since  the  incorporation  of  the 
said  borough  reoeived  divers  sums  of  mooey, 
amounting  to  the  sum  of  48/.  12*.  6d^  ordered  to  be 
paid  by  the  justices  of  t^  peace  acting  in  and  for 
the  sMd  borough,  for  flan  and  penalties  and  other* 
wise  for  offences  committed  againsteertain  statvtes^ 
widoh  statutes  contain  no  directions  for  thepsj'* 
ment  of  such  money  to  any  particular  person  ov 
pereooS)  and  such  moneys  have  from  time  to  time 
been  paid  over  by  the  (Pendant  to  the  treasurer  of 
the  County  of  Surrey,  to  whom  the  defeadant  cmir* 
tends  tiiat  they  are  payable. 
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Q.B.] 


MxYOiR,  &G^  or  Rbioats  V,  Habi. 


[Q.  B- 


Tbe  question  for  the  opinion  of  the  court  ia 
'Aether  the  said  sums  of  money  receired  by  the 
defendant  as  aforesaid  should  have  been  paid  by  him 
to  the  treasuzor  of  the  said  borougn  or  to  the  tre^ 
8U«r  of  the  said  oounty  ?  If  they  should  have  been 
paid  to  the  tieasurer  <d  the  borough  judgment  is  to 
be  eoteved  for  the  plainliff  (with  cosU)  for  48<  12&  6dL 
If  the  said  snms  should  have  been  jtaid  to  the 
treasurer  of  the  said  couoty  judgment  is  to  be 
entered  for  the  defendant  with  costs. 

Plaintiffs'  points  for  argument — 1.  That  the 
penalties  and  sums  of  money  received  by  the  defen- 
dant as  clerk  to  the  justices,  acting  in  and  for  the 
borough  of  Beigate,  should  in  all  cases  where  the 
statute^  on  whid^  the  information  or  complaint  in 
that  behalf  shall  have  been  framed,  contains  no 
directions  for  the  pa3nnent  thereof  to  any  person  or 
persons,  have  been  paid  over  by  him  to  the  treasurer 
nf  the  said  borough:  (See  4  &  5  Will,  i,  c.  76,  sects. 
67  &  111 ;  and  11  &  12  Vict  c*  43,  s.  31.)  2.  That 
the  effect  of  sect.  126  of  5  &  6  Will.  4,  c  76,  is  only 
to  regnlate  the  pajyment  of  certain  penalties  r&- 
eorered  in  borougha  having  courts  of  quarter 
eesaioos,  which,  but  for  such  enactment  would  be 
payable  to  other  persons  than  the  treasurer  of  the 
boroo^h.  8.  That  the  last-mentioned  section  is 
consistent  with  its  being  the  duty  of  the  clerk  of 
«ny  justices  receiving  fines,  penalties,  or  fees  within 
A  borough,  and  in  matters  wherein  the  justices  are 
acting  in  and  for  such  borough  to  pay  them  over  to 
the  treasurer  of  the  borough,  even  though  it  may 
bave  no  separate  court  of  quarter  sessions. 

Defendant's  points.— 1.  That  the  borough  of 
Beigate  having  no  separate  court  of  quarter  sessions 
the  defendant  was  not  bound  to  pay  over  the  moneys 
in  question  to  the  treasurer  of  the  said  borough. 
2.  That  upon  tbe  true  construction  of  the  11  &  12 
YheL  c.  48,  s.  31,  and  of  the  5  &  6  WUL  4,  c  76, 
a.  126,  which  is  in  pari  matmi^,  such  penalties  as 
those  in  question  are  only  payable  to  the  treasurer 
of  the  borough  when  the  borou^  has  a  separate 
court  oi  quarter  sessions,  and  at  sudi  times  as  the 
«oort  of  quarter  sessions  shall  order  in  that  behalf. 

Maenamara  for  the  plaintiffs. — ^This  case  comes 
within  the  express  language  of  11  &  12  Yict  c.  43, 
s.  31,  which  provides  that  where  a  statute  contains 
no  directions  for  the  payment  of  these  penalties, 
the  clerk  shall  pay  the  same  ''  to  the  treasurer  of 
the  county,  ziding,  division,  liberty,  city,  6oroi^, 
w  pkuat  for  which  such  justiees  shall  h&ve 
acted."  The  case  finds  that  the  jostioea  here  were 
•acting  for  the  borough,  and  one  of  them,  the 
mayor,  could  aet  nowhere  else,  his  jurisdiction 
being  confined  to  the  borough;  and  tiie  county 
justices  also  were  in  the  present  case  acting  within 
the  borough  tor  offences  committed  within  the 
borough.  [Lush,  J.— Is  there  a  borough  gaol  ?  j 
I  believe  there  is  no  borough  gaol.  [Lush,  J. — ^I 
juppoee  we  are  not  to  consider  that  the  penalties 
were  inflicted  for  offences  of  a  peculiarly  borough 
kind,  or  local  character,  as  the  violation  of  a  cor- 
poration bye-law.]  I  believe  the  offences  were  not 
of  that  nature.  [Blackbusn,  J. — It  would  be 
advisable  to  have  some  further  information  as  to 
the  character  of  the  offences.]  By  sect.  Ill  of  the 
Municipal  Corporation  Act  (5  &  6  WiU.  4,  c.  76), 
-^the  justices  assigned,  or  heresfter  to  be  assigned 
to  keep  the  peace  in  and  for  the  county  in  which 
nj  borough  is  situated,  to  which  His  Majesty  shall 
not  have  granted  that  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  hdden  in  and  for  the 
same,  shall  exercise  the  jurisdiction'  of  justices  of 
the  peace  in  and  for  such  borough  as  fully  as  by 
law  they  and  each  of  them  can  or  ought  to  do  in 
and  for  the  said  county."  I  apprehend  it  was 
this  section  that  the  county  justices  in  the 
were  ezaocifing  jurisdictioa  withiA  the  I 


borough ;  and  if  so  they  come  within  the  81st  sec- 
tion of  11  &  12  Vict  c.  43.  [Lush,  J.— Before 
the  charter  to  the  borough,  the  county  justices 
had  jurisdiction  over  the  borough  as  part  of  the 
county.]  The  mayor  for  the  preceding  and  current 
years,  at  any  rate,  are  justices  for  Xhe  borough 
only ;  and  tbe  other  justices  acted  at  the  time  with 
reference  to  offences  committed  within  the  borough. 
On  these  grounds  it  is  submitted  that  the  penalties 
should  be  paid  over  in  the  first  instance  to  the 
treasurer  of  the  borough,  not  to  the  treasurer  of  the 
county.  [Lush,  J. — Supposing  they  are  ultimately 
to  go  to  the  treasurer  of  tJie  county,  there  is  nothing 
in  the  Act  to  say  that  they  are  to  go  in  the  first 
instance  to  the  treasurer  of  the  borough;  there  is  no 
provision  as  to  how  they  are  to  be  got  out  of  him,  if 
they  once  go  to  him.  Blacilbubn,  J. — ^I  think  the 
concluding  part  of  sect  31  of  11  &  12  Vict  c.  43, 
shows  that  the  Legislature  intended  in  that  section 
to  refer  only  to  places  where  quarter  sessions  were 
held.  The  concluding  words  are  "And  the  said 
clerk  shall  send  or  deliver  every  return  so  made  by 
him  as  aforesaid  to  the  clerk  of  the  peace  for  the 
county,  riding,  division,  liberty,  city,  borough,  or 
place  within  wnich  such  division  shiJl  be  situate  at 
sudh  times  as  the  quarter  sessions  for  the  same  shall 
order  in  that  behalf.''  Lush,  J. — Some  light  seems 
to  be  thrown  on  the  matter  by  the  form  of  schedule 
T.  to  that  Act,  setting  forth  a  monthly  return  of 
fines,  &c.,  received  by  the  clerk  to  the  justices ;  for 
in  the  form,  whilst  there  is  no  mention  of  borough 
rate,  the  heading  of  one  column  is  '*  Amount  of  fine 
received /or  coualy  rate.**]  I  rely  on  the  fact  that, 
of  ^e  justices  acting  here,  the  jurisdiction  of  two 
did  not  extend  beyond  the  limits  of  the  borough. 
rBLAOKBUBN,  Jw — ^Would  uot  a  justice  acting  for  a 
liberty  be  acting  in  and  for  the  county  in  which  that 
liberty  was,  allliough  Ms  authority  was  confined  to 
only  part  of  the  county?  The  question  comes  to 
this — whether  a  justice,  acting  for  part  of  a  county, 
cannot  be  said  to  be  acting  in  and  for  the  county, 
within  the  meaning  of  sect  31  of  11  &  12  Vict  c  43?J 

Archibold  foe  the  defendant — Bex  r,  AmoB,  2 
B.  &  Aid.  533,  is  precisely  in  point  In  delivering 
the  judgment  of  tne  court  Bayley,  J.  says :  (p.  542)  ^ 
*'The  justices  of  the  borough  of  Liverpool  have  no  . 
exclusive  jurisdiction  within  the  borough,  and  they 
have  no  jurisdiction  in  general  beyond  the  borough. 
.  .  .  As  the  borough  magistrates  have  no  exclusive 
jurisdiction,  the  offences  within  the  borough,  genea 
rally  speaking,  are  coun^  offences.  The  offenders 
may  be  committed  ad  Ubitum^  either  to  the  borough 
house  of  correction,  whilst  there  was  one,  or  to  the 
county  house  of  correction ;  and  they  may  be  tried 
ad  libiUmif  either  at  the  borough  sessions  or  at  the 
county  sessions.  They  are  county  offenders,  and  if 
not  tried  at  the  borough  sessions,  must,  at  probably 
a  heavy  expense  to  the  countjr,  be  tried  at  the 
oounty  sessions.  The  borough  justices,  therefore, 
and  the  borough  sessions,  as  far  as  they  act  upon 
what  are  at  the  same  time  borough  and  county 
offences,  and  borough  and  county  offenders,  act  in 
ease  and  aid  of  the  county  magistrates.  To  a  cer- 
tain extent,  therefore^  they  are  for  that  part  of  the 
county  to  which  their  power  extends,  county  magis* 
trates."  [Blackburn,  J.— The  distinction  between 
that  case  and  the  present  being  that  Liverpool  had 
a  quarter  sessions,  and  that  the  case  was  decided 
before  the  Municipal  Corporation  Act]  As  regards 
the  point  in  dispute  the  cases  are  similar.  The 
borough  magistrates  are,  so  far  as  their  authority 
goes»  county  magistrates;  and  the  jurisdictioa 
whidi  the  county  magistrates  had  over  the  district 
before  Uie  charter  is  not  taken  away  by  it  Reg  v* 
Dale,  22  L.  J.  44,  M.  C,  is  also  in  point  It  decided 
that  on  a  conviction  under  the  Alehouse  Act  (9 
Geo.  4,  <;.  61)  by  justices  of  a  borough  which  has  a 
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aeparate  oommiBsion  cyf  the  peaoe,  but  no  quarter 
sesaiong,  the  portion  of  the  penalty  which  was  to  be 
I>aid  to  the  treasurer  of  the  county  or  place  for 
which  the  justices  are  acting,  must  be  paid  to  the 
treasurer  of  the  county  m  which  the  town  is 
situated,  and  not  to  the  treasurer  of  the  borough. 
In  deliyering  judgment,  Jerris,  C.  J.  said,  p.  47, 
"  The  penalty  for  tiie  nonpayment  of  which  to  the 
treasurer  of  the  county  A  Northnmbcrland  the 
defendant  has  been  convicted,  was  in  this  ease 
imposed  under  the  Alehouse  Act  (9  Qeo.  4,  c  61), 
by  justices  acting  for  the  borough  of  l^emouth, 
which  has  a  commission  of  the  peace,  but  no  court 
of  quarter  sessions ;  and  the  question  is  whether 
that  penalty  ought  to  be  paid  lb  the  treasurer 
of  the  county  or  to  the  treasurer  of  the  borough 
on  account  of  the  borough  fund.  By  sect.  26 
of  the  Alehouse  Act,  so  much  of  the  penalty  as 
is  not  awarded  to  the  prosecutor,  is  to  be  paid  to 
the  treasurer  of  the  **  county  or  place "  for  which 
the  justice  was  acting  when  the  penalty  was  im- 
posed. The  defendant's  oounsd  contends  that  the 
word  *' place"  must  be  understood  in  its  ordinary 
sense,  and  that  inasmuch  as  the  justices  wer»  acting 
for  the  boi^ugh  of  Tynemouth  when  the  penalty 
was  imposed,  the  treasurer  of  tiiat  borough  is  the 
person  who  ought  to  receiTe  the  penalty,  and  that 
It  ought  to  be  applied  to  the  borough  fund  under 
the  proTisions  of  stat  5  &  6  WilL  4,  c  76,  s.  126. 
On  the  other  hand  the  prosecutor  aJserts  that  the 
word  "  place  **  as  used  in  that  section  means  a  place 
for  which  a  court  of  quarter  seasioflls  is  held;  This, 
we  think,  is  the  right  construotioo.  .  •  .  The 
treasurer  of  the  place  meant  in  this  section  must  be 
treasurer  of  a  place  baring  a  court  of  quarter 
sessions,  an  officer  under  the  control  of  the  justtoes 
malung  the  order  with  the  fund  under  their  con- 
trol. It  would  be  strange  that  the  same  word 
should  give  to  one  fund  all  tlie  penalties  f off  good 
convictions,  and  charge  upon  anotiier  fund,  the 
county  rate,  all  the  costs  fw  convictions  which  could 
not  be  sustained." 

Maaiamara  in  re^y,  Reg  r.  Dak  was  decided 
entirely  with  reference  to-  the  wording  of  the  Ale- 
house Act,  as  appears  from  the  judgpient.  The 
word  ** borough"  does  not  occur  in  that  Act  as  it 
does  in  the  present.  R,  v.  Amo»  is  distinguishablp 
as  having  been  decided  before  the  Municipal  Cor- 
poration Act. 

BLAOKBinur,  J. — ^I  think  now  the  case  is  pretty 
clear.  R.  v.  Amos  was  a  case  in  which  tiie  point 
was  raised  whether  the  justices  of  the  borough  of 
Liverpool,  which  had  no  non-intromittant  clause, 
though  it  had  a  borough  sessions,  were  bound  to  be 
at  the  expense  of  building  a  gaol,  and  in  the  judg- 
ment of  the  court  we  find  it  laid  down  that  <*  the 
borough  justices  and  the  borough  sessions,  as  far  as 
they  act  upon  what  are  at  the  same  time  borough 
and  county  offences,  and  borough  and  county 
offenders,  act  in  ease  and  aid  of  the  county  justices 
and  county  sessions,  and  discharge  that  duty  which 
inust  otherwise  be  discharged  by  the  county  magis- 
trates. To  a  certain  extent,  therefore,  they  are  for 
that  part  of  the  county  to  which  their  power  extends 
county  magistrates."  And  further  on,  in  allusion 
to  the  distinction  laid  down  by  Lord  EUonborough 
between  a  county  offence  triable  ad  libiitm  either  at 
the  borough  or  the  county  sessions,  and  a  borou^ 
offence  cognisable  by  borough  justices  only,  **Upon 
what  principle  could  that  be  but  upon  this,  that  to 
this  extent,  and  with  reference  to  county  offenders 
within  their  limits,  they  were  in  the  nature  of,  and 
had  the  powers  of  county  justices ;  and  if  tiiis  were 
their  character  they  must  be  considered  as  county 
justices  for  all  purposes  connected  with  the  subject, 
and  not  for  the  purpose  of  commitment  only*"  These 


two  passages  are,  I  think,  ample  authority  to  confirm 
what  was  floating  in  my  mind  as  probably  the  soln> 
tion  of  the  whole  matter,  namely,  that  the  mayor  of 
such  a  place  as  Reigate,  where  there  is  no  quarter  ses- 
sions and  no  non-intromittant  clause,  acting  within 
the  borough,  is  in  the  nature  of,  and  to  a  great 
extent,  a  justice  of  the  couaty,  with  his  powers  as- 

Sstice  of  the  county  limited  to  a  certain  locality, 
e  is  acting  as  a  coun^  justice  in  and  forthecounty, 
although  his  power  to  act  is  confined  to  such 
matters  as  occur  within  a  limited  portion  of  the 
.county.  Then  what  says  the  Slst  section  of  Jer- 
vis's  Act?  "If  any  person  convicted  of  any 
penalty,  or  ordered  iy  justices  to  pay  any  sum  of 
money,  shall  pay  the  same  to  any  constable  or  other 
person,  such  constable  or  other  person  shall  forth- 
with pay  the  same  to  such  clerk ;  .  .  .  and  all 
sums  so  received  by  the  said  clerk  shall  forthwith 
be  paid  by  him  to  the  party  or  fiarties  to  whom  the 
same  respectively  are  to  be  paid,  according  to  the 
directions  of  the  statute  on  which  the  information 
or  complaint  in  that  behalf  shall  have  been  framed ; 
and  if  such  statute  shall  contain  no  such  direc- 
tions for  the  payment  thereof  to  any  person  or 
persons,  then  such  clerk  shall  i»ay  the  same  to  the 
treasurer  of  the  county,  riding,  division,  liber^, 
city,  borouglflpKr  place  for  which  tuch  justice  or 
justices  shall  AOM  acted"  Now,  stopping  there^ 
does  a  borough  magistrate,  when  he  acts  with 
reference  to  an  offence  which  any  justice  of  the 
county  might  try,  act  for  the  borough  or  the 
county  ?  I  think  he  may  pn^erly  be  said  to  be 
acting  for  the  county,  and  not  for  the  borough. 
Then  tiie  section  says:  "And  the  said  clerk 
shall  send  or  deliver  every  return  so  made  by 
him  as  aforesaid  to  the  dork  of  the  peace 
for  the  county,  riding,  division,  liberty,  city, 
borough  or  place  within  which  such  division  shidi 
shall  be  situate,  at  audi  times  as  the  court  of 
quarter  sessions  for  the  same  shall  order  in  that 
b^balf,"  meaning  plainly  a  quarter  sessions  to 
which  an  appeal  would  lie  from  the  conviction,  and 
that  would  be  in  the  present  case,  the  quarter 
sessions  for  the  county.  There  must  be  such  a 
quarter  sessions ;  and  the  words  being  taken  to  be 
"  cotmty,  riding,  division,  liberty,  dty,  borough,  or 
place,"  as  the  county  and  riding  have  slwaya 
quarter  sessions,  and  the  liberty  generally,  I  think 
that  "  borough  "  must  be  taken  ejusdem  generis  with 
the  rest,  as  referring  only  to  such  a  borough  as  has 
a  quarter  sessions.  And  where  the  appeal  is  to  the 
justices  of  the  county,  and  the  expenses  of  prosecu- 
tions are  borne  by  the  county,  one  would  thmk  that 
the  benefit  of  the  penalties  should  go  to  the  fund 
which  bore  the  expenses  of  the  ivrosecution.  Ac- 
cordingly, it  is  said  in  Reg,  v.  Dale,  "  It  would  be 
strange  that  the  same  word  should  give  to  one  fund, 
the  borough  fund,  all  the  penalties  for  good  convic- 
tions, and  charge  upon  another  fund,  the  county 
rate,  all  the  costs  for  convictions  which  could  not 
be  sustained."  The  same  reasoning  applies  here 
and  we  aToid  the  strangeness  by  holding  the 
justices  here  to  be  acting  in  and  for  the  county,  and 
the  general  words  "  borough  or  pliace"  to  be  limited 
to  such  as  are  efusdem  generis  with  the  preceding. 

Lush,  J.— I  am  of  the  same  opinion.  For  the 
purposes  of  this  decision  I  import  into  the  case  what 
has  not  been  stated  in  it,  but  is  agreed  to  by  both 
parties,  that  the  offences  for  which  the  penalties 
have  been  inflicted  are  not  offences  against  any 
local  Act  or  bye-law,  and,  that  being  so,  I  think 
the  case  of  Reg.  v.  Dale  deddes  that  the  magistratea 
acting  with  reference  to  such  offences  act  as  justices 
in  and  f  oir  the  county.  Then  the  Slst  section  seems 
free  from  doubt  and  ambiguity :  "  If  such  statute 
shall  contain  no  such  directions  for  the  payment 
thereof  to  any  person  or  persons,  then  such  derk 
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«haU  pay  the  same  to  the  treasurer  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  for 
which  such  justice  or  justices  sh^  have  acted." 
^That  is  here  to  the  treasurer  of  the  county  of 
Surrey.  That  being  done,  the  clerk  is  to  keep  an 
account  of  all  moneys  so  received  by  him,  and 
**  send  or  deliver  every  return  so  made  by  him  a, 
aforesaid  to  the  clerk  of  the  peace  for  the  county 
riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  division  shall  be  situate,  at  such 
time  as  the  quarter  sessions  for  the  same  shall 
order  in  that  behalf.**  The  only  quarter  sessions 
in  the  present  case  is  that  for  the  county ;  and  the 
clerk  is  consequenty  to  pay  over  the  monevs  to  the 
treasurer  of  the  county.  That  makes  the  whole 
section  harmonious,  and  free  from  ambiguity.  And 
the  provision  is  an  exceedingly  fair  and  reasonaA>le 
one ;  for  otherwise  tL  man  might  choose  to  spend 
in  gaol  a  fortnight  out  of  a  month's  imprisonment, 
and  then  pay  the  fine,  which  would  go  to  the 
borough  fund,  which  paid  no  part  of  the  expenses 
•of  the  prosecution. 

Attorneys  for  the  plaintiffs,  iVtco/  and  Son. 

Attorney  for  the  defendant,  F.  F,  SmdUpiect. 


WtdnMdt^y  April  22, 1868. 

The  Katob,  ALDsaxBir,  Ac,  ov  Oldhjdc  (apps.) 
V.  Ths  Ovehsebbs  ov  Oldhax,  &c.  (resps.) 

Poor-raU^Mumdpal  corporation — i  ^  5  Vict.  c.  48, 
s;  l^'Exemptum  from  UMUtif  to  be  rated. 

Th€  hortrngh  of  Oldham  was  imeotporated  bv  a  charter 
grantetfin  the  year  1849|  and  ^  ajMor-norfe,  certam 
propertff  in  the  occupaium  of  the  corporation,  which 
before  'the  passina  of  the  i  f;' 5  Vict.  c.  48  woe  held  to 
be  exempt  from  being  rated,  as  being  wed  for  public 
pmrpoeee  onhf^  woe  in  fact  rated  to  mch  rate : 

Heldf  that  theproviso  at  the  md  of  Met.  t  of  the  before 
mentioned  statute,  which  directe  that  under  certain 
draanstances  the  exemption  of  ettch  propertg  from 
rateability  ehaU  continue  aaifthe  Act  had  not  pasted, 
ammmis  to  a  Leaislative  enactment  that  such  property 
shaU  not  be  liable  to  be  rated;  and  this,  notwith- 
etawKng  but  for  such  statute  such  property  would  have 
been  nSeabie  by  virtue  of  the  decision  of  the  House  of 
Lords  in  Jones  v.  The  Mersey  Dock  Company : 

Jffeld,  also^  that  the  borough  of  Oldham,  though  not 
named  in  either  of  the  schedules  (J.  and  B)  in  the 
4  ff  6  WUL  4,  c.  78,  is  nevertheless,  by  the  operation 
of  ihe\^  ff\i  VicL  e.  79,  within  the  provisions  of 
&e  first-mentioned  stabOe,  and  so  within  sect.  1  of  the 
4  j-5  Ftc<.c48: 

Held,  also,  that  the  28  fr^  Vict,  c  79,  does  not  affect 
the  exen^tion* 

This  was  a  special  case  stated  by  the  Quarter 
Sessions  for  the  county  of  Lancaster,  upon  an 
i^ipeal  by  the  appellants,  against  a  rate  for  the 
rdlef  of  the  poor,  upon  whi(£  appeal  the  Sessions 
confirmed  the  rate. 

The  appellants  were  rated  for  and  in  respect  of 
certain  property  occupied  by  them  in  the  township 
of  Oldham,  and  consisted  of  a  police-station,  water- 
works and  mains,  gasworks  and  mains,  cemetery, 
police-station  and  telegraph,  gas-meter  and  mains, 
market-house,  baths,  wash-houses,  &C.,  towns-yard, 
fixe  engine-house,  town  hall. 

The  case  stated  that  a  charter  of  incorporation 
was  granted  to  the  said  borough  of  Oldham  in  the 
year  1849  under  the  provisions  of  the  5  &  6  WilL  4, 
e.  78,  and  that  by  an  Act  of  the  13  &  14  Vict.  c.  42, 
and  passed  in  the  year  1850,  the  said  charter  was 
confirmed.  That  the  borough  of  Oldham  is  co- 
extensive with  and  includes  the  whole  of  the  town- 
ahip  of  Oldham.  That  before  the  passing  of  the 
Union  Chargeability  Act  (28  &  29  Vict.  c.  79),  one  1 


r  entire  rate  was  made  and  levied  for  the  relief  of  the 
poor  of  the  township  of  Oldham  upon  the  rateable 
proper^  therein,  but  exclusive  of  all  the  property 
the  subject  of  this  case.  That  the  said  township  now 
contributes  to  Che  xeUef  of  the  poor  as  one  of  eight 
townships  forming  the  Oldham  Union,  according  to 
the  rateable  value  of  tbe  nroperty  comprised  therein, 
to  a  oonuBOB  fund  for  tne  relief  and  maintenance 
of  the  poor,  wlnther  in  or  out  of  the  workhouse 
of  auoh  union»  pursuant  to  the  provisions  of  the 
said  last-meoUonedr  Act.  That  the  corporation  of 
Oldham  possessed  and  are  the  occupiers  of  the 
before-mentioned  property,  which  is  wholly  situate 
within  the  borough  aiul  township  of  Oldham.  That 
this  pn^erty,  whieh  consists  of  waterworks  and 
mains,  gas-meters  and  mains,  police  station^  tele- 
graph, baths  and  washbouses,  towns-yard,  fire 
engi»»>ho«ses,  a  town  hall,  market  house,  oemetery, 
and  other  property^  has  not  heretofore  been  rated 
to  the  relief  of  the  poor.  That  the  borough  of 
Oldham  is  a  boiouc^  coming  within  the  proviso  of 
the  4  4b  5  Vict,  c  48,  s.  1,  and  as  the  said  property 
lies  in  a  township  which  is  situate  wholly  within 
the  boundaries  thereof  as  existing  for  municipal 
purposes,  and  weie,nnto  the  passing  of  the  said  Act, 
relieved  by  o&e  entire  poor-rate,  the  corporation 
claim  to  have  their  said  property  still  exempted 
from  the  rate  levied  for  the  relief  of  the  poor,  by 
virtue  of  the  proviso  in  the  same  Act,  and  notwith- 
standing the  Act  28  &  29  Vict.  c.  79.  That  it  is  to 
be  taken  lor  the  purposes  of  this  case,  that  the 
ooeupation  of  the  before-mentioned  property  of  the 
corporation,  which  is  liable  to  be  rated  under  the 
48  Eliz.  c  2,  s.  1,  Ib  an  occupation  yielding  a  nett 
annual  value  or  elear  rent  over  and  above  the 
probable  average  annual  cost  of  repairs,  insurances, 
and  other  expenses  necessary  to  maintain  the  pro- 
perty in  a  state  to  command  such  rent  That  it  is  to 
be  taken  for  the  purposes  of  this  case,  that  the  said 
property  is  occupied  and  used  for  municipal  purposes. 
The  question  for  the  opinion  of  the  court  was — 
Whether  the  appellants  are  liable  to  be  rated  for 
the  relief  of  the  poor  in  respect  of  the  property  com- 
prised in  the  said  rate  or  assessment. 

By  the  4  ft  5  Vict.  c.  48,  s.  1,  after  reciting  that 
the  municipal  corporations  of  cities  and  boroughs 
named  (n  the  schedules  (A)  and  (B.)  annexed  to  the 
Act  passed  in  the  sixth  year  of  the  reign  of  King 
William  the  Fourth,  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  have 
been  held  not  to  be  liable  by  law  to  be  rated  to  the 
relief  the  poor  in  respect  of  any  lands,  tenements, 
and  hereditaments  being  the  properties  and  in  the 
occupation  of  such  municipal  corporation,  by  reason 
that  the  income  arising  tiierefom  is  applicable  to 
public  purposes  only,  and  that  it  is  expedient  that 
such  municipal  corporation  should  nevertheless  in 
some  cases  be  rateable,  and  be  rated  to  tike  relief  of 
the  poor  in  respect  of  such  property,  it  is  enacted— 

That  the  uid  mnnloipftl  oorponttionB  nuned  In  the  mid 
schedules  shall  from  and  after  me  passiiigof  this  Act  be  rate- 
able and  be  rated  to  the  reUef  of  the  poor  in  respect  of  lands, 
tenements,  and  hereditaments,  being  the  proper^  and  in  the 
occnpatlon  of  such  mimleipal  eorporatlona,  as  if  soch  lands, 
tenements,  and  hereditaments  were  not  corporate  property^ 
any  la w«. usage,  or  custom  to  the  contrary  notwithstanding; 
proTlded  always  that  where  such  property  lies  in  any  parish 
which  is  situate  wholly  within  the  boundaries  and  limits  of  a 
city  or  borough  named  in  the  said  schedules  and  in  which  dtj 
or  borough  the  poor  are  reUeved  by  one  entire  poor-rate,  or  in 
which  dtty  or  borough  the  poor  within  the  boundaries  or 
limits  thereof  as  existing  for  municipal  purposes  at  the  time 
of  the  passing  of  the  said  Act  were  then  relicTed  by  one 
entire  poor-rate,  the  ezemptiou  of  soch  property  from  rate* 
ability  shall  continue  as  if  tnis  Act  had  not  passed. 

F.  M.  White  now  appeared  in  support  ot  the 
order  of  sessions,  and  contended  that  the  property 
in  question  was  properly  rated,  inasmuch  as  the 
proviso  at  the  end  of  sect.  1  of  the  4  &  5  Vict.  c.  48, 
has  no  application,  the  Act  itself  having  passed 
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Q.  B.] 


^SO.  V.  Trohab  QmOLBT. 


[Nisi  Fairs. 


before  the  decision  of  the  House  of  Lords  in  Jmts 
T.  Tht  Meney  Dock  Company,  11  H.  of  L.  Cas.  448 ; 
85  L.  J.  1,  M.  O. ;  12  L.  T.  Kep.  N.S.  648,  and  being 
founded  npon  the  then  supposed  non-liability  of 
municipal  corporation  property  to  be  rated,  as  then 
established  by  R,  y.  Liverpool,  9  Ad.  &  EU.  485,  and 
R,  ▼.  JSxminster,  12  Ad.  &  Ell.  2,  and  that  such 
exemption  having  been  declared  by  the  recent 
case  of  Jones  t.  7^  Mertey  Lick  (Jompcmy 
to  have  no  legal  existence,  it  must  be  taken 
that  the  proviso  which  speaks  only  of  the 
exemption  of  such  property  from  rateability 
as  if  the  Act  had  not  passed,  cannot  have  any 
operation,  for  that  if  the  Act  had  not  passed 
the  property  would  now  be  rateable  by  virtue  of  the 
last-mentioned  decision.  [Mellor,  J. — The  statute 
corrects  the  bad  state  of  the  law,  and  declares  that 
certun  prc^^erty  shall  be  rateable,  but  also  provides 
that  certain  property  shall  not  be  rateable.]  The 
words  are,  *'  As  if  this  Act  had  not  passed,"  which 
mean,  to  leave  the  rating  as  it  would  be  wiliiout 
the  operation  of  the  statute.  He  contended,  also, 
that  as  Oldham  is  not  a  city  or  borough  named  in 
schedules  (A.)  and  (B.)  the  4  &  5  Vict  c.  48,  has 
no  operation.  He  further  contended  that  as  the  28  & 
29  Vict,  c  79,  s.  1,  establlAes  union  rating,  as  the 
4  &  5  Vict.  c.  48,  for  this  reason  also  has  no 
application. 

Quairiy  Q.  C.  {Kemplay  and  Edwards  with  him) 

appeared  for  the  appellants,  and  argued,  first,  that 

tiie  proviso  at  the  end  of  sect.  1  of  the  4  &  5  Vict. 

c  48,  was  a  Legislative  enactment  exempting  Uie 

property  from  being  rated ;  secondly,  that  although 

the  section  only  implies  in  terms  to  cities   and 

boroughs  named  in  schedules  (A)  and  (B)  in  the 

6  &  6  Will.  4,  c  76,  yet  by  the  16  &  17  Vict  c.  79, 

8.  2,  it  is  enacted  that 

In  every  caee  in  which  an  existing  or  f  atare  Act  pawed 
after  the  Act  of  the  sixth  year  of  William  the  Fourth,  onapter 
76,  for  the  regulatloa  of  municipal  corporationfl,  or  any  provi- 
sion of  any  each  Axst,  aimlies  geaeraUy  to  the  mmisipal  oor- 
poratioDa  epedfled  in  toe  Bohedttles  to  that  Act,  or  applies 
generally  to  manioipal  corporations  In  England,  every  snch 
Act  and  every  such  provision  diall  (except  only  so  far  as  by 
any  Act  hereafter  pansed  is  otherwise  9Kfnmty  pfovlded) 
eacMod  and  «i>ply,  not  only  to  every  manioipal  eorporation  in 
England  specifled  in  those  schedules,  but  also  to  every  mnni- 
dpal  corporation  in  England  erected  after  Hie  paeslBg  of  that 
Act  of  the  Slxthof  William  the  Fourth,  and  whether  anotod 
hy  obarter  under  that  Aet  or  otherwii«i 

Thifdly,  that  the  28  &  29  Vict  c  89,  B.  1,  d«M  mA 
affect  the  queadoo. 

Mellob,  J. — I  am  of  opiniott  that  Hiis  property 
is  improperly  rated,  and  that  the  order  of  sessions 
should  be  quashed.  The  statute  of  4  &  5  Vict  c.  48 
was  passed  to  remedy  the  decisions  of  the  court 
that  eorporation  property  was  not  assessable  to  tiie 
relief  <n  the  poor,  and  the  Legislature,  thinking 
that  such  an  exemption  was  not  right,  enacted  that 
for  the  future  no  sudi  exemption  should  be  per- 
mitted. But  aithou^  this  was  its  general  enact- 
ment, it  thought  fit  to  exempt  certain  oorpocate 
poperty  under  specifled  condi&ons.  It  is  argued, 
however,  that  the  Legislature  were  in  error  as  to 
what  were  the  legal  exemptions,  and  that  a  recent 
deciskm  in  the  House  of  Lords  shows  that  the 
property  whidi  before  was  deemed  to  be  legally 
exempt,  was  not  so,  and  that  the  liegislature  in  the 
proviso  in  question,  must  be  taken  as  refening  only 
to  such  property  as  was  really  legalhr  exempt, 
as  shown  by  the  recent  case.  But  the  Legislature 
having  passed  this  statute,  we  cannot  say  that  it  is 
inoperative,  and  we  ought  to  read  it  as  a  declaration 
that  the  property  referred  to  is  for  the  future  to 
remain  exempt  from  being  rated.  But  it  is  argued 
that  the  statute  has  no  application,  because  Oldham 
is  not  one  of  the  cities  or  boroughs  named  in  the 
schedules  of  the  Municipal  Corporation  Act,  and  no 
doubt  Oldham,  which  had  a  charter  of  incorporation 
granted  to  it,  subsequently  to  the  passing  of  this 


Act,  is  not  mentioned  in  any  of  the  schedules.  But 
to  remedy  this  the  Legislature  passed'  the  16  &  17 
Vict.  c.  79,  which,  I  think,  entirely  cures  the 
defect.  Then  as  regards  tiie  operation  of  the  28  &  29^ 
Vict.  c.  79,  it  certainly  appears  to  me  that  that 
statute  does  not  iiouch  the  question.  It  certainly 
was  never  intended  to  impose  a  burthen  upon  pro- 
perty which  was  exempt  from  it  before. 

Lush,  J.— I  am  of  opinion  that  liie  16  &  17  Vict, 
c.  79,  s.  2,  brings  the  borough  of  Oldham  within  all 
the   powers   of   the   Municipal  Corporation  Act*. 
Then  that  brings  us  to  the  consideration  of  the 
proper  construction  to  be  put  upon  the  4  &  5  Vict, 
c.  48.    I  cannot  but  think  that  that  enactment  waa 
intended  as  an  e^uession  of  the  wiU  of  the  Legis- 
lature that  the  property  inferred  to  in  the  proviso* 
should  continue  to  be  exempt,  and  the  reason  i» 
obvious,  for  as  the  rate  would  have  to  be  paid 
oat   of   the  borough  fund  it  would  be  paid  by 
and  to  the  same  parties,  I  look  upon  the  proviso  aa- 
an  afiOrmative  enactment  that  such  property  thalL 
not  be  assessed.    The  other  objection  I  consider  to- 
be  equally  untenable. 

Hanneit,  J.  concurred,  (a) 

Order  o/ sessions  to  he  quashed. 
Attorney  for  the  appeUants,  jRmMafty,  Oldham. 


ITEBI   PUUB. 


NORTHERN  CIRCUIT— LIVERPOOL. 

Jliwrsdaify  ifareA  26, 1868. 

(Before  BSbllor,  J.  aad  a  Common  Jury.) 

Reg.  v.  Thoicas  QniOLBT(&). 


Indiehneid  for  tmrwiar— iSViiNia  mi  of  dooeased  taken  in- 
the  absence  of  tie  prisomr  AdrnmsUnlity  of  statement 
in  evidence  tmder  the  SO  f  81  VicU  c.  36,  s,  6— 
Notice  to  prisoner  of  imbeniien  to  take  the  statement'^ 
Operation  of  Act  in  the.abeenoe  of  notioer-^Ljfin^ 
dedarq/tian. 

(I.  was  charged  on  an  indiftment  with  the  wUfkd  wmrder 
of  Z>.  Aw  wife,    I%s  injuries  uJdch  rendted  in  the 
death  of  D,  were  inJUcted  6y  theprieoner  op  the  l%th 
Dec,  1667;  D.(his  wifi)  died  en  the  2MiDec, ;  hiU 
Q,  (the  prisoner)  was  not  taisen  into  eusiotbf  t^  the 
Brd  Jan.  1868.     On  the  22wf  Dec  1867  (the  de^ 
before  Z>.,  the  wife,  died)  D,  being  then  in  the  nospital^ 
and  having  been  told  by  the  medical  attendant  that  "  he 
thought  there  were  UtUe  hopes  of  her  Uvina,  and  that 
he  thought  she  was  going  to  die,    and  she  herself  s^ 
ing,  "i  ^010  1  shall  never  get  better;  what  wtlC 
become  of  my  poor  children  g"  made  a  statement  which 
VMS  taken  down  in  uniting  in  the  presence  of  the  magis^ 
trate.    At  the  trial  it  was  proposed  on  behalf  of  the 
prosecution  to  giee  this  etatemsnt  in  evidence  wnder 
Russell  Gwme^s  Act,  die  SO  A' SI  Vict,  c.  86,  s,  6, 
which  section  ptomdes  that  whemver  it  is  made  f*- 
appear  to  the  eatiefaetion  of  a  magistrate  that  assg 
person  dangerously  iU,  and  in  the  opinion  of  a  regie- 
tered  medical  mum  not  Bos^  to  recover,  ie  tile  to  aive- 
mtOerial  information,  and  it  shall  not  be  praetieaUe  ia 
take  the  examination  in  aoooMbmes  with  the  11  ^  IS 
Vict.  c.  42,  s.  17,  it  sMl  ie  bmfvlfar  the  imstice  «» 
lake  in  writing  Ae  statement  on  oath  of  sikm  persemy 
fpc,,  andif  on  the  trial sneh person  he  dead,  it  may  his 
read,  provided  it  be  proved  to  the  eatiefaetion  of  dke 
cowrt  that  notice  of  the  inteniien  to  take  such  statement 
has  been  served  upon  the  permn  against  whom  it  ie 
proposed  to  be  read  in  evidence,  and  he  had,  or  might 
have  had,  an  opportuniti/  of  cross-examining  thedeceased 
person  who  made  the  statement : 

Held,  by  MeUor,  J,  (Lush,  J.  agreeing  with  him)  that 
the  proviso  overrocte  the  whole  section,  and  that  the 

(a)  Gockbttm,  C.J.  was  absent  at  the  Central  Criminal  Court 

(b)  Beported  by  J.  Kikqhobn,  Esq.,  Barrlstcr-at-Iiayr. 


MA0IST8ATB8'  OASES. 


28 


KmPsnTB.] 


Bfia.  V.  Thqmab  Quioust. 


[Niai  Pbius. 


Miatepient  could  not  be  read  in  euidence  without  proof 
of  notice  htwing  been  given  to  the  CKcused,  be/ore  it 
woM  tokens  «a  that  the  etatute  eauid  have  no  opera- 
tion in  tke  case  of  a  depoeition  taken  while  the  accused 
pereon  was  keeping  out  of  the  way,  as  the  notice  was 
*  required  to  be  given  to  the  accused  before  the  taking  of 
the  siatmnenty  and  not  sinqify  be/ore  the  reading  of  it. 

SeMtythat  statements  made  under  the  circumstances 
mentioned  above  (jwhen  no  notice  has  been  given  to  the 
aeeuwed)  are  onfy  adndssibh  in  evidence  as  dying 
dsdarations. 

Thomaa  Qaigley  was  charged  on  an  indictment 
vith  the  wHf nl  mnrder  of  his  wife,  Dinah  Qnigley, 
atliyerpool,  18th  Bee  1867. 

A,  Ped  and  L,  WiUiams  appeared  for  the  prose- 
cntioiL 

Torr  for  the  prisoner. 

It  iqipeared  tbat  the  prisoner  was  a  labourer, 
firteg  in  No.  6,  Court,  Vemon-street,  Liverpool, 
iKtIi  his  wife  and  two  little  girls.  In  the  same  oonrt 
liTed  a  man  named  Biatthews.  The  prisoner  came 
home  on  the  evening  of  the  18th  Dec.  somewhat  in 
Uqnor,  and  foond  his  wife  out,  but  one  of  his  little 
girls  at  home.  He  told  her  to  get  the  tea  readj,  and 
having  gone  out  to  buj  a  loaf,  there  being  no  bread 
in  the  house,  he  had  his  tea,  and  the  effects  of  the 
liqnor  in  a  great  measure  passed  off.  He  asked  the 
ddld  whether  her  molher  was  at  Matthews's,  and 
she,  ahiioogh  knowing  she  was  there,  denied  it,  but 
the  prisoner  went  at  about  eight  o'clock  to  Mat- 
thews'a  house,  and  found  his  vdfe  sitting  in  the 
room.  She  had.  gone  there  about  six  with  her  two 
children,  but  Matthews  had  been  out  most  of  the 
time  she  was  there^  and  had  returned  just  about  the 
time  the  prisoner  went  On  seeing  her  husband, 
the  deceased  woman  spraag  into  the  coal-hole  under 
the  atain.  The  prisoner,  however,  seized  her  by  the 
hahr,  and  dragged  her  by  it  out  of  the  boose  towards 
his  own,  but  Matthews  interfered  to  prevent  his 
striking  her  more  than  one  blow  that  time  and  in 
his  house.  He  did  not  follow  them,  however,  into 
the  psiaonet's  house,  into  which  she  was  dragged, 
and  left  her  to  the  violeaoe  of  her  hosbaad.  The 
ktter  came  out  and  dosed  the  shutters  and  the 
door,  but  some  women  in  Ihe  eoart  pushed  ^e 
shutters  open  again,  and  thejr  saw  that  the  prisoner 
had  lighted  a  candle  and  was  kicking  and  beating 
the  deceased,  chi^  on  the  hips,  with  a  piece  of 
fUewood  and  a  poker.  It  appeared  from  the  evi- 
dence  of  these  women  that  at-fint  the  deceased  was 
veiy  drank,  so  dmnk  that  sheiay  on  her  back  when 
4nt  diagged  into  the  house.  After  beating  her  for 
some  time  the  prisoner  oame  out  and  went  down 
theoonrt,  where  one  of  the  women  followed  him, 
and  aaid  to  him,  <<  Have  patience  with  hcur,  as  you 
alvijB  have  had,"  to  which  he  said,  *'  How  canlhave 
pitienoe.  She  was  drinking  yesterday  withLawler 
and  to-day  with  Andrew  Matthews.  She  is  worse 
than  a  common  prostitute  on  the  streets."  She  was 
taken  ultimately  to  the  hospital  on  fr  stretcher.  An 
examination  was  made  that  night  as  far  as  her  con- 
dition permitted,  and  a  more  minute  one  the  next 
day,  and  the  deceased  was  told  by  -tiie  medical 
attendant  at  the  hospital  that  he' <* thought  there 
were  little  hopes  of  her  living,  that  he  thought  she 
was  going  to  die,"  and  die,  saying  she  "  knew  she 
should  not  get  better,  and  what  would  become  of 
her  children,"  made  a  statement  which  was  taken 
down  in  writing.  Subsequently,  on  the  22nd, 
almoet  the  same  words  having  paraed  between  her- 
self and  her  doctor  on  more  £an  one  occasion  in  the 
interval,  and  been  repeated  just  bdfore  the  taking 
of  the  deposition,  a  deposition  was  taken  in  the 
presence  of  a  magistrate. 

She  died  on  the  28rd,  as  the  doctor  stated,  of  the 
ihock  and  exhaustion  prodnoed  by  the  injuriesi 


but  he  stated  in  cross-examination  to  Mr.  Torr, 
that  it  was  a  fact  that  persons  made  state- 
ments to  their  medical  attendants  when  suffering 
from  a  shock  which,  when  they  in  a  degree  recovered, 
they  entirely  forgot. 

.  The  prisoner  disappeared,  and  was  sought  for  in 
every  Erection,  but  was  not  heard  of  until  the  3rd 
Jan.  1868,  when,  from  information,  a  constable  was- 
sent  with  a  warrant  to  Helvoethuis,  in  Holland^, 
where  he  received  him  into  his  custody. 

Upon  the  medical  testimony,  and  the  proof  of 
other  formalities  required  by  the  statute,  but  with 
the  omission  of  notice  to  the  prisoner  of  the  inten- 
tion to  take  the  deposition  of  the  deceased,  as  he 
was  then  at  large,  and  had  not  been  found,  it  was 
propoeed,  on  the  part  of  the  prosecution,  to  put  in 
evidence  the  statement  made  by  the  wife  on  the 
22nd  Dec  1867,  and  which  had  been  taken  in  the 
presence  of  a  magistrate  under  the  30  &  31  Viet* 
c.  35,  s.  6  (Russell  Gumey's  Act),  which  section 
providea  as  f oUows : 

And  whereas  by  the  17th  aeotlon  of  the  Aet  11 AU  Viet 
0.  42,  it  iB  pennitted,  under  certain  circnmstances,  to  read  in 
erldenoe  on  the  ferial  of  an  aoeoeed  peraon  the  dmoeltion 
taken  \a  acoordanoe  with  the  provisiona  of  the  said  Act  of  a 
witness  who  ia  dead,  or  so  ill  as  not  to  be  able  to  trarel ;  and 
whereas  it  may  happen  that  a  person  dangeronsly  ill,  and 
unable  Co  traTsl,  may  be  able  to  give  laalerlid  and  important 
infonnation  ralatinc  to  an  indictable  oilenoe,  or  to  a  person 
accused  thereof,  and  it  may  not  be  practicable  or  permissible 
to  take,  in  accordance  with  the  prorisioas  of  the  said  Act,  the 
eacamtnatlon  or  deposition  of  tiie  person  so  being  ill,  so  as  to 
make  the  same  available  as  evidence  in  the  event  of  his  or 
her  death  before  the  trial  of  the  aocosed  person,  and  it  is 
desirable  in  the  Interests  of  tmth  and  justice  that  means 
should  be  provided  for  perpetuating  such  testimony,  and  for 
rendering  the  same  available  in  the  event  of  the  death  of  the 
person  giving  the  same :  Therefore,  whenever  it  shall  be  made 
to  appear  to  the  satlsfacUon  of  any  justice  of  the  peace  that 
any  person  dangerously  ill,  and  in  the  opinion  of  some  regis- 
torea  medical  praotltioner  not  likely  to  vsoover  from  soeh 
iilneaa,  is  able  and  willing  to  give  material  inf oxmatkm  relating 
to  any  indictable  offence,  or  relating  to  any  person  accused  of 
an^  such  offence,  and  it  shell  not  be  practicable  for  any  jusfeloe 
or  jostloee  of  the  peaoe  to  take  an  evamlnaHfln  or  deposition 
in  aooordanoe  wUh  the  provisions  of  the  said  Act  of  the 
person  so  being  ill,  it  shall  be  lawful  for  the  said  justiee 
to  take  in  writing  the  statement  on  oath  or  sIDnBatton  of  soflh 
person  BO  being  ul,  and  soeh  justiee  shall  fberenpon  snbsertte 
the  same,  and  shall  add  thereto,  by  way  of  caption,  a  state- 
ment of  his  reason  for  taking  the  same,  and  of  the  day  and 
place  when  and  where  the  same  was  taken,  and  of  the  names 
of  the  persons  (If  any)  prssent  at  the  taking  threof,  and  if  the 
same  shall  relate  to  any  indiotaUe  offenoe  for  which  any 
accused  person  is  already  committed  or  baUed  to  appear  for 
trial,  ahaU  transmit  the  eame  with  the  said  addition  to  the 
proper  oflloer  of  theoonrt  for  trial  at  which  such  accused  person 
shall  have  been  so  committed  or  bailed;  and  in  aD  other  eaeee 
he  ehaU  transmit  the  eame  to  iheeleEk  of  Jheneacetot  the 
eomty,  divislDn,  oll|r«  or  borough  In  which  ha  shall  have  taken 
theaame,  who  la  hereby  required  to  preserve  the  same  and 
Ale  it  of  record;  and  if  afterwards,  npon  the  trial  of  any 
oftender  or  any  offenoe  to  whieh  (he  eame  may  relate,  die 

Serson  who  made  the  same  statement  shall  be  pcoved  lo  be 
ead,  or  if  it  shall  be  proved  that  there  is  no  reasonable  pro- 
bability thiit  Buchpenon  shall  aver  be  able  to  travel  or  to  give 
evidence,  it  shall  be  lawful  to  read  such  statement  in  evidence, 
either  for  or  against  the  aoeuaed,  without  further  proof  Ihereof, 
if  the  same  purport  to  be  signed  by  the  justice  by  or  before 
whom  it  puiports  to  be  taken,  and  provided  it  bo  proved  to 
Hie  satisnumon  of  the  oonet  that  reasonable  notioe  of  the  intsn- 
Hon  to  tudfie  sueh  statement  has  been  flerred  upon  the  person 
(whether  ittoeecutor  or  aocueed)  against  whom  it  is  proposed 
to  be  read  in  evidence,  and  that  such  person,  or  his  counsel  or 
attoniey,  had  or  might  have  had,  if  he  had  chosen  to  be 
present,  full  opportunity  of  ccosa-ezamlaing  tlie  deceased 
ferson  who  made  the  same. 

The  reception  of  the  statement  in  evidence  was 
objected  to  on  the  grounds  that  tiie  provisions  of 
the  eeotion  had  not  been  complied  with ;  first, 
because  no  notioe  had  been  aerred  upon  the  pri- 
soner of  an  intention  to  take  the  deposition,  before 
the  taking  of  it ;  and,  secondly,  that  the  caption 
containing  the  magistrate's  reason  for  taking  the 
deposition  had  not'  been  added  tiU  some  days  had 
elapsed  from  the  time  of  taking  it  (which  was 
admitted  to  be  the  fact),  instead  of  being  done  at 
the  time  as  required  by  the  section. 

The  learned  counsel  for  the  prosecution  urged 
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in  opposition  that  the  proTiso  should  be  leftd 
as  applying  to  only  part  of  the  section,  and  not 
to  the  whole  of  it,  otherwise  the  operation  of 
the  statute  would  be  completely  frustrated.  The 
object  of  the  statute  was  to  perpetuate  testimony, 
und  the  section  ought  to  be  read  in  the  way  best 
Kialculated  to  carry  out  that  intention,  as  it  might 
be  in  this  case  by  reading  the  proviso  along  with 
that  part  of  the  -  section  only  which  referred  to  the 
case  of  the  accused  person  being  in  custody  at  the 
time.  By  reading  it  as  applying  to  the  whole  sec- 
tion, the  Act  would  be  rendered  a  mere  nullity,  and 
it  could  not  be  applied  at  all,  because  here  the  pri- 
soner  was  still  at  large,  not  being  taken  into  cus- 
tody till  the  3rd  Jan.  1868,  and  it  was  therefore 
•quite  impossible  to  serve  any  notice  upon  him  when 
they  did  not  know  where  he  was  at  the  time.  He 
submitted  that  the  reading  of  the  proviso  in  the  way 
•he  had  suggested  would  be  perfectly  oonsistent,  and 
^ould  carry  out  the  object  of  the  statute,  via.,  to 
perpetuate  testimony ;  while,  if  read  in  the  other 
way,  its  object  would  be  frustrated. 

Mbllos,  J.  (after  oonsulting  Lush,  J.),  said  that 
l>oth  his  learned  brother  and  himself  were  of  opinion 
that  the  prmriao  overrode  the  whole  section,  and 
that  the  deposition  could  not  be  read  without  proof 
of  notice  to  the  accused  of  the  intentioa  to  take  the 
statement  This  i^tpeared  in  a  great  d^pree  to 
nullify  the  benefit  supposed  to  be  derived  from  the 
statute ;  but  whether  it  arose  from  the  Bill  being 
altered  in  committee^  or  from  whatever  cause,  stiU 
it  was  undoubted  that  the  proviso  appUed  to  the 
whole  section,  and  it  was  observable  that  the  notice 
was  required  to  be  given  before  the  taking,  and  not 
simply  before  the  reading,  of  the  deposition,  thus 
rendering  it  impossible  for  the  statute  to  have  ope- 
ration in  the  case  of  an  accused  person  keeping  out 
of  the  way. 

The  medical  attendant  was  then  examined  to  lay 
a  foundation  for  the  admission  of  the  deposition  in 
evidence  as  a  dying  declaration,  and  he  proved 
having  had  certain  conversations  with  the  deceased 
while  she  was  in  the  hospital,  in  which  he  had  told 
her  that  he  had  littU  hopes  of  her  recovery,  and  she 
had  said,  "  I  know  I  shall  never  get  better,  what 
^will  become  of  my  poor  children  ?  " 

Peelt  for  the  prosecution,  then  tendered  both  the 
statements  made  by  the  deceased,  t.e.,  that  made 
before  the  22nd  I>eo.,  and  which  was  not  taken  by 
the  magistrate,  as  well  as  that  made  on  the  22nd 
Dec  before  the  magistrate-^as  dying  declarations, 
coming  within  the  principle  laid  down  in  the  fol- 
lowing cases : 

Woodood^t  oate,  1  Leach,  508 ; 

Reg^  V.  Rean^  and  Reddisk  7  Cos  0.  0. 209 ; 

Reg.  V.  WhitwoTih,  1 F.  ft  F.  882. 

MsLLOR,  J.  (after  again  consulting  Lush,  J.) 
eaid  he  had  come  to  the  determination  to  admit 
the  latter  deposition  (that  of  the  22nd  D^) 
on  the  authority  of  Woodcock^t  cawey  and  Beg.  v. 
JReaneu  and  lUdduh,  cited  by  Mr.  Peel,  quite  agree- 
ing with  his  learned  brother  that  the  reference  made 
by  the  deceased  to  her  children  showed  she  was  con- 
templating what  would  happen  after  death.  The 
cases  ran  very  fine  on  this  matter,  and  the  present 
one  was  very  near  the  line,  which  he  was  unwilling 
to  extend,  but  the  above  observation  seemed  to  turn 
the  scale. 

The  statement  made  by  the  deceased  was  there- 
oipon  read,  and  at  the  close  of  the  case  the  prisoner 
was  found  guiltg  of  murder  and  sentenced  to  death* 

Attorney  for  the  prosecution,  Roofna-y  Town-hall, 
LiverpooL 

Attorney  for  the  prisoner,  CM,  Dale-street, 
LiverpooL 


Mondoif^  March  30, 1868. 

(Before  Mbllox,  J.  and  a  Common  JniyO 

Reg.  v.  Cbaslbs  J.  6BiJiAiL(a) 

Bankruptof — Indictment  for  misdemeanor  under^Cri^ 
minai  proceedinge  penatng  examinationt  of  hanhrupt 
'^Competency  of-^Coets. 

Cr.,  a  bankrupt,  was  indicted  for  a  misdemeanor  under 
the  22let  section  of  the  B.  A.  1861.  The  bankrupt 
had  come  «p  for  examination  b^ore  the  Conrt  of 
Bankruplof,  and  a  day  had  beenfiaedfor  him  to  pan 
bis  final  examination  and  obtain  hie  discharge ;  but 
bffore  the  arrival  of  the  day  appomtedf  the  nroesstf- 
iags  were  taken  by  the  creditors*  assignees  wkiok  formed 
tne  Mubfect  of  the  present  ipdie^nenL  It  did  not 
oatpear,  however j  from  the  proceedinge  in  the  Cotart  of 
JaaHkmptcyjt  that  the  bankrupt  had  ever  paeeed  hw 
final  examination.  It  was  obfeeted  that  tie  criminal 
proceedings  were  prtmature^  and  that  it  was  intended 
by  the  BankmpUy  Act  that  no  each  proceedinge  ehoidd 
oe  taken  till  the  bankrupt  had  paeeed  hie  final  exautinn*' 
tion  i  and  also  that  the  proceedinge  mu&t  beindered  ta 
be  taken  by  the  aeurt ;  M    • 

HM,  by  MeBor  •71,  that  as  criminal  preceedinge  wen  m> 

part  of  the  proceedings  in  the  bankruptcy,  an  indict- 
ment might  oe  preferred  at  any  time  when  the  offence 
chargeawas  complete,  whenever  that  might  be : 

Aleo,  that  it  woe  not  neoeeeary  forihe  Court  of  Bank- 
ruptcy  to  order  the  prosecution^  and  that  tkean^  ^^ 
of  its  not  being  eo  ordered  wan  as  to  the  ^^teetion  ^ 
costs  under  the  Bankruptcy  Act. 

Indictment  for  misdemeanor  under  the  S2lBt 
section  of  the  B.  A.  1861. 

The  first  count  alleged  tliat  Chiuples  J.  Graham, 
within  sixty  days  prior  to  his  being  adjudicated  a 
bankrupt,  to  wit,  on  the  9th  day  of  Dec.  1867,  Ac., 
did  remove  a  certain  pait  of  his  property  of  the 
value  of  lOL  or  upwards,  with  intent  to  defraud  the 
creditors  of  him,  the  ae&A  C.  J.  Graham,  Ac    ' 

The  second,  third,  and  fourth  counts  W4ae  similar 
to  the  first. 

The  fifth  count  alleged  that  C.  J.  Gndiam,  being 
a  trader  within  the  meaning  of  the  B.  A.  1861,  did 
within  three  months  next  befbve  the  filing  of  the 
petition  for  his  adjudication  in  bankruptcy,  to  wfc, 
on  the  7th  Dec.  1867,  under  the  false  colour  and 
pretence  of  csnying  on  busldese  and  dealing  in  the 
ordinary  course  of  trade,  unlawfully  obtain  on 
credit  from  T.  Quinsev  certain  goods,  with  intent 
to  defraud  the  said  T.  Quinsey. 

Counts  six  to  seyenteen  were  similar  to  the  fifth. 

The  eighteenth  count  alleged  that  0.  J.  Graham. 
being  a  tnder,  Ac.,  unlawf idly,  with  intent  to  defraud 
his  creditors,  and  within  tiiree  months  before  the  filing 
of  the  petition  for  his  adjudication  in  bankruptoy, 
to  wit,  on  the  9th  Dec.  1867,  did  dispose,  otiierwise 
than  by  bond  fide  transaction  in  the  ordinanr  course  of 
his  trade,  certain  of  his  goods  and  chattels,  Ac.  Ac^ 
which  said  goods  and  chattels  had  been  obtained  on 
credit,  and  remained  unpaid  for. 

The  I9th  count  was  similar  to  the  eighteenth. 

Potter  and  Wheeler  appeared  for  the  prosecution. 
L.  Temple  appeared  for  the  prisoner. 

The  prosecutors  in  this  case  were  Messrs.  T. 
Leicest^  and  T.  Quinsey,  the  creditors'  assignees  of 
the  estate  of  the  prisoner,  Charles  Joseph  Graham, 
who  had  carried  on  business  at  8,  Walnut-street, 
Liverpool,  as  a  baker,  flour-dealer,  grocer  and 
tobacconist;  and  the  information  was  laid  for 
offences  committed  by  the  prisoner  under  the  221st 
section  of  the  B.  A.  1861.  That  section  provides 
that  any  bankrupt  who  shall  do  any  of  (among 
other  things)  the  acts  or  things  following,  with 

(a)  Bepoctad  by  J,  KnroHoair,  Esq.,  B«nlst«r-at-Ltw. 
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intent  to  deCnud  or  defeat  the  right!  of  his  oreditora, 
shall  be  guilty  of  a  misdemeanor : 

Ukertiali,  after  adjadiestfoii.  or  trilUB  Biztr  day*  prior  to 
a4|wUoatioo,  with  intoitt  to  deCrand  bii  oraditora.  remoro, 
oodomI.  or  embesito  any  part  of  hla  property  to  the  raloe 
af  lOiorapwanta. 

If,  baing  a  trader,  lie  ■hall,  wltUn  diree  months  next  before 
Oe  ffliag  of  the  petittaa  for  adjtulloatlon,  onder  the  faiM 
cokNir  and  pfwtence  of  carryiag  on  bosineas  and  dealing  in 
the  ordinary  oonne  of  trade,  have  obtained  on  credit  from 
an/  peraon  any  goods  or  ebattals  with  intent  to  defraud. 

If,  being  a  trader,  he  eball,  with  intent  to  defraud  his 
cradtton,  within  three  months  next  before  the  iUing  of  the 
petitioQ  for  adjndicatlon,  pawn,  pledge,  or  dispose  of  (other- 
wise than  by  hmdJkU  transections  in  the  ordinary  way  of  his 
Irsde,  any  of  Ua  goods  and  ehattels  which  have  been  obtained 
oaendit  and  remaiasd  nnpakl  for. 

It  appeared  that  the  prisoner  had  f ormerl j  acted 
«s  shopman  to  a  Mr.  Boote,  a  wholesale  grocer  in 
LiTerpbol,  and  that  he  was  afterwards  employed  in 
«  similar  capacity  by  a  Mr.  Guilt,  in  the  same  town. 
About  %h6  end  of  the  year  1866,  howerer,  he  began 
busioesa  on  his  own  account,  and  shortly  afterwnds 
he  married  a  widow  named  Bose  BCaguire.  Bose 
Magttire's  maiden  name  was  Murray,  and  at  the 
time  of  her  marriage  with  the  prisoner  Graham  she 
took  her  sister,  MaJry  Murray,  to  live  with  her  as  a 
serraiit,  and  it  seemed  that  she  (the  sister)  had 
remained  with  her  from  the  month  of  January  up 
to  Dec.  1867. 

Up  to  the  latter  part  of  the  year  1867  the  prisoner 
earned  on  what  was  considered  a  very  gooid  busi- 
ness, and  it  was  thought  cairied  it  on  in  a  ve^ 
sindgfatforward  way.  His  original  stock-in-trade 
was  Talned  at  from  8<NL  to  lOCML,  and  this  the  prisoner 
from  time  to  time  renewed,  generally  once  or  twice 
in  the  course  ol  a  month*  Towards  the  end-  ci  Not. 
1867  he  had  in  stock  goods  to  the  amount  of  from 
90L  to  UXML,  and  during  that  time  his  trade  had 
fallen  off  ooosiderably,  and  was  not  so  brisk  as 
usual  Up  to  the  montiis  of  NoYamber  and  Deoem 
ber  the  pciMmer  had  paid  his  accounts  regulariy. 
On  the  2nd  Bee  1867  he  took  a  house  and  shop  at 
125,  Crown-ftreet,  Lirerpooly  in  the  name  of  his 
sister-in-law  Maiy  Murray,  and  to  this  shop  the 
prisoner  remored  a  quantity  of  property  from  his 
own  pramiaea  in  Walnut-street^  whm  he  still  con- 
tinued to  cany  on  his  own  business.  During  that 
numth  ol  Dec,  from  the  2nd  to  the  21st,  the  prisoner 
obtained  an  unusually  large  quantity  of  goods,  the 
▼alue  of  which  anwunted  to  iOOL,  from  tea  mer- 
chants, pcoTision  dealers,  and  tobacconists,  for  which 
he  did  not  pay.  On  the  9th  Dec.  carts  were  brought 
to  his  sh<^  in  Walnut-street  at  four  o'clock  in  the 
morning,  and  goods  taken  away  to  Crown*-street^  he 
stating  that  he  wished  the  property  removed  at  such 
an  early  hour  in  order  that  the  business  in  Crown- 
street  might  not  be  interfered  with.  On  the  19th 
Dee.  other  property,  consisting  of  flour,  was  removed ; 
and  again  on  the  25th  Dec*  more  property  was  taken 
from  the  premises  in  Walnut-street  to  the  shop  in 
Grawb^^treet.  On  the  26tii  Dec  the  prisoner  filed 
his  own  petition  in  the  Court  of  Bankruptcy,  and 
was  adjudicated  a  bankrupt  on  the  same  day ;  and 
the  estate  given  up  to  his  creditors  amounted  in 
value  to  only  851 6s,  ^d.  On  the  18th  Jan.  1868  the 
prosecutors  were  chosen  creditors'  assignees,  and 
they  subsequently  ascertained  that  the  prisoner, 
before  his  bankruptcy,  removed  nearly  all  the  goods 
he  obtained  from  his  creditors  during  the  months  of 
November  and  December,  and  his  furniture  and 
oAer  effects  from  Walnut-street  to  the  shop  at  125^ 
Crown-street,  and  that  immediately  after  his  bank- 
ruptcy he  removed  himself  and  family  there  also. 
Hie  sister-in-law,  Mary  Murray,  was  examined  in 
the  Bankruptcy  Court,  and  there  she  alleged  that 
the  property  removed  to  Crown-street  belonged  to 
her,  she  having  advanced  a  sum  of  5002L  to  the 
prisoner;  but  from  inquiries  that  were  instituted 
by  the  assignees  circumstances  came  to  their  know- 
ledge that  satisfied  them  that  her  statement  was 


untrue,  and  that  she  never  had  been  possessed  of 
such  a  sum  of  money  as  she  alleged.  They  there- 
upon took  the  proceedings  which  had  resulted  in  the 
prisoner's  being  ooDmutted  for  triaL 

Mr.  BoUand  produced  the  proceedings  in  the 
bankruptcr,  and  from  these  it  appeared  that  the 
bankrupt  had  come  up  for  his  first  examination  on 
the  25th  Jan.,  that  the  examination  was  adioumed 
till  the  Slst  Jan.,  and  that  there  was  then  an 
adjournment  till  the  12th  Feb.  1868,  for  the  bank- 
rupt to  come  up  for  his  final  examination  and  dis- 
charge ;  but  it  did  not  iqipear  that  he  had  ever  come 
up  for,  or  passed,  his  final  examination,  nor  had  the 
wesent  prosecution  been  ordered  by  the  Court  of 
fiankmptpy. 

A  number  of  witnesses  were  called  who  prored 
that  they  had  supplied  gooda  to  the  prisoner,  and 
that  shoirtly  before  the  time  of  his  bankruptcy  he 
gave  them  larger  orders  for  goods,  although  he  was 
doing  less  business* 

At  the  conclusion  of  the  case  for  the  prosecutioDy 

L.  Temple^  on  behalf  of  the  prisioner,  submitted 
that  there  was  no  case,  and  directed  his  Lordship's 
attention  to  the  140th  section  of  B.  A.  1861,  which 
provides  that,  **  The  court  shall,  forthwitli  after  the 
meeting  fdr  the  choice  of  an  assignee  by  the 
creditors,  appoint  a  public  sitting  on  a  day  not  later 
than  sixty  days  from  the  date  of  such  meeting,  and 
shall  give  notiee  of  such  sitting  in  the  Lomdoh  Octxette, 
and  in  such  newspapers  as  the  ooort  shall  direct, 
for  the  bankrupt  to  pass  his  last  examination,  and 
also^  unless  the  court  shall  In  any  case  otherwise 
direct,  to  make  application  for  his  disdiarge,  &c." 
In  this  case  the  prosecution  was  premature;  the 
evidence  was  that  the  examination  of  the  bankrupt 
on  the  25th  Jan.  was  adjourned  to  the  8tst  Jan., 
and  that  the  final  examination  was  fixed  for  the 
12th  Feb.  The  prosecution,  however,  was  oom- 
menced  beforeithat,  and,  for  all  that  wpeared,  on 
th^dlst  Jan.  or  the  12th  Feb.  he  might  have  given 
up  all  that  property  whidi  now  formed  the  subject 
of  this  indictment.  He  then  refeoed  to  the  case 
of  Ex  parte  Dobton,  re  Wibotiy  32  L.  J.  1, 
Bank. ;  7  L.  T.  B^.  N.  a  4U,  where  a  bank- 
rupt had  been  guilty  of  acts  wluch  amounted  to 
a  misdemeanor  within  the  221  st  section,  and  one 
of  the  commissioners  under,  sect.  159,  granted  him 
an  carder  of  dlschiuge  with  a  suspension  of  twelve 
months.  On  app^  the  Lords  Justices  considered 
that  the  commissioners  had  jurtsdicdon  to  direct  a 
prosecution  before  a  crimimu  court,  and  they  dis- 
charged the  order  and  directed  a  prosecution  by  the 
assignees  at  the  next  assizes.  L^  Justice  Knight 
Bruce  said  he  **  was  of  opinion  that  that  was  the 
course  which  ought  to  have  been  adopted  in  this 
instance ;"  "  placing  themselves  in  the  position  of 
the  learned  commissioner  their  Lordships  would 
direct  a  prosecution  accordingly."  He  also  referred 
to  the  case  of  Ex  parte  W.  and  G,  Siill,  re  StiOj 
82  L.  J.  12,  Bank. ;  7  L.  T.  Bep.  N.  S.  406.  That 
case  showed  that  it  was  intended  by  the  Bank- 
ruptcy Act  that  no  prosecution  should  take  place 
before  the  final  examination. 

Melix>b,  J.— You  may  prosecute  as  soon  as  the 
offence  is  complete,  whenever  it  is  not  an  act  that 
can  be  purged  by  tlte  final  examination.  The  ques- 
tion in  each  case  is  what  is  the  intent  with  which 
the  act  complained  of  has  been  done?  The  prose- 
cution may  be  undertaken  at  any  time  when  the  act 
is  done,  and  does  not  depend  on  his  final  examina- 
tion at  all.  It  is  no  p«rt  of  the  bankruptcy  pro- 
o^adings,  but  is  quite  a  distinct  matter. 

L.  Temple, — No  prosecution  has  been  directed  by 
the  Court  of  Bankruptcy,  and  in  the  case  quoted 
the  Justices  of  Appeid  seemed  to  consider  it  neces- 
sary that  it  should  be  so  ordered,  and  also  that  the 
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proceedingB  Bfaoold  hb  orer  before  doing  bo,  which 
was  not  the  case  here. 

Mbllob,  J.^That  does  not  signify;  it  is  only  a 
qaestion  odf  oosts,  and  the  fact  of  the  assignees  pro- 
secuting without  the  order  of  the  oourt  may  put 
them  to  some  expenses,  which  otherwise  they  might 
hare  been  entitled  to  be  paid  out  of  the  bankrupt's 
estate.  But»  independently  of  the  bankrupt's  estate, 
ttuBj  may  prosecute  exactly  as  in  other  cases. 

Temple  then  addressed  the  jury,  and  urged  in 
defence  that  the  prisoner  had  removed  the  property 
from  the  premises,  in  Walnut-street  to  avoid  an 
execution,  and  that  he  had  the  intention  of  return- 
ting  it  to  tiie  dealers  from  whom  he  had  purchased  it. 

The  jury  found  the  prisoner  Guilty ;  and  he  was 
'Benstenced  to  nine  months  hard  labour. 

Attorneys  for  the  prosecution.  Stone  and  Bartl^f 
Kanplagh -street,  l^iyerpooL 

Attorneys  for  the  *  prisoner,  ^/oc^ttrs^  Basnett- 
street,  LiverpooL    ' 

NoTB. — As  to  the  costs  of  prosecutions  under  the 
B.  A.  1861,  the  22drd  section  provides  that  the  Court 
may  direct  that  the  creditors'  assignee  shall  act  as 
prosecutor,  and  shall  give  to  the  assignee  a  certifi- 
cate of  the  Court  having  so  directed ;  and  that  upon 
the  production  of  such  certificate  the  costs  of  such 
prosecution  shall  be  allowed  by  the  Court  b^ore 
which  the  prosecution  takes  place ;  and  that  other 
expenses  incurred  by  the  prosecutor  shall  be  paid 
out  of  the  chief  regiatrar's  account. 


GOUBT    OF    OXTEEK'S   BESrCH 
(TTOSLATro), 

Friday,  Jan  17, 1868. 
(Before  the  !Fcll  Coubi.) 

BOWXS  v.  QlUXTITR  AND  tyiBBBS.  (o) 

t 

PubUe  CBmmuMontre^Bermmal  UaUUtjf  of, 

JPuhiic  commiesitmers  under  a  Local  Act  emplmted  a  civil 
engineer  to  auiet  in  opposing  a  BiU  in  Parliament^ 
for  his  diargesj  in  which  he  brought  an  action  against 
seven  of  the  commissioners : 

MeUffiheaMumme^asikeonkrwastheaeto/theeom 
rndseienen  as  a  bodg^  and  was  ummethorised  hvthe 
Local  Act,  the  conunissioners  were  mot  indioiJmdh 
liable. 

This  was  an  action  brought  by  the  plamtiff,  a 
civil  engineer,  against  seven  persons,  commissioners 
for  the  town  and  harbour  of  Sligo,  to  recover  tiie 
sum  of  410^  5s.  lOd,  for  works  done  and  services 
rendered  by  him  in  opposing  a  hfll  pending  before 
Parliament. 

The  case  was  tried  at  the  last  summer  assizes  for 
the  county  of  Kildare,  before  the  Xord  Chief  Justice 
and  a  special  jury. 

It  appeared  that  in  the  month  of  Nov.  1866,  a 
fesolution  was  passed  at  a  speciid  oMeting  of  the 
commissioners  that  a  Bill,  then  pending  before 
Parliament,  for  the  improvement  of  the  town  of 
Sligo,  should  be  opposed.  Subaequently  to  this 
meeting,  a  doubt  arose  as  to  whether  the  funds  at 
iihe  disposal  «f  the  comnussiotterB  oould  be  applied 
to  this  purpose;  and  the  opinion  of  th6  then 
Attomey-Qcneral  having  been  taken  as  to  the  pro- 
prie^  of  such  an  application  of  theb  funds,  and  his 
opinion  being  that  it  was  authorised  under  their 
Act,  another  meeting  was  convened  on  the  18th 
Dec.  1866,  at  which  a  resolution  was  passed  that  the 

(0)  From  the  lri9h  Lcmflmek 


BiU  should  be  opposed,  and  that  the  oommissionen'^ 
solicitor  should  take  the  necessary  steps  for  tiiit 
purpose.  That  resolution  having  been  passed,  a  pro- 
test to  it  was  handed  in,  which  was  signed  by  four 
of  the  defendants ;  none  of  the  other  defendants  were 
present  at  the  meeting.  Under  this  resolution  the 
plaintiff  was  employed.  At  the  close  of  the  case 
plaintiff's  counsel  required  the  learned  Chief  Justice 
to  tell  the  jury  that  as  the  plaintiff  had  contracted 
with  the  commissioners  as  a  body,  each,  each  mem- 
ber of  that  body  was  liable  personally ;  and  if  the 
defendants  objected  to  the  rest  of  the  commi8sionei» 
not  having  been  joined  with  them  as  defendanta,. 
they  should  have  pleaded  in  abatement.  This  Ms 
liOrdship  refused  to  do ;  but  left  the  question  to  the 
jury,  with  whom  was  the  contract  made?  And 
that,  he  told  them,  if  they  were  of  opinion  that  it 
was  ywith  the  commissioners  as  a  body,  they  should 
find  for  the  defendants.  The  jury  brought  in  a 
verdict  for  t&e  defendants. 

JBattersbg,  Q.  C.  having  obtained  a  conditional 
order  for  a  new  trial  on  tlM  ground  of  misdirection, 

PaBas,  Q,  C.  and  S.  Walker  now  showed  cause. — 
The  jury  have  found  that  there  was  no  eontnwt 
with  the  defendants  personally,  and  that  the  plaintffi 
did  not  act  on  the  faith  of  their  credit.  It  would  be 
most  unjust  to  make  persons  liable  who  have  done 
everything  in  their  power  to  repudiate  and  protest 
against  the  employment  of  the  plaintiff. 

Battenbg,  Q.  C,  BaBj  Q.  C,  and  jDobms  in  support 
of  the  conditional  order. — ^The  opposition  to  a  Par- 
liamentary BiU  likely  to  affect  the  town  of  SUgo 
was  a  legitimate  purpose  to  which  to  apply  tiie 
funds  in  the  hands  of  the  oommissionefs.  That 
opposition  was  resolved  on  by  the  majority  of  the 
oommissioners  present  at  a  meeting  legally  coa- 
veaed.  Under  that  resolution  the  pliuntiff  w«s 
employed ;  and  for  anything  done  under  that  reso- 
lution the  commissionera  are  liable  individuaUy  aild. 
personaUy.  An  objection  to  the  other  oommis- 
sioners not  being  jcnned  as  oo-defend«nts  should 
have  been  taken  by  plea  in  abatement. 

The  CousT  (dissentiente  George  J.)  disdiarged 
ti&e  conditional  order,  holding  that  there  was  no 
power  under  their  private  Act  (43  Geo.  3,  c.  60,  to 
apply  their  funds  to  opposing  a  J^iU  in  Parliament ;. 
and  that,  as  tiie  plaintiff  had  been  employed  by  the 
commissioners  as  a  body,  the  defendants  were  not 
Hable  personaUy. 


COIZBT  07  ABCHBS. 

Saported  by  Hmr  F.  Pdboeii.,  £aa.t  Barrister-at-Law. 


Saturdag,  March  28, 1868. 

(Before  the  Bight  Hon.  Sir  B.  Phctjjmoue,  Deaa 

of  Arches.) 

Mastik  V,  Mackonogrie. 

f  LAXANK.  V.  SIM7BON  (a). 

Uie  celebration  of  the  Solg  Communion^Ekvation  oj- 
the  elements-^Mixed  tAoMce— Excessive  kneeling — 
Lighted  candles — Incense — Inhtnctiens  of  1647— 
Discretion  of  the  ordinarg — lUtes  and  ceremonies. 

It  is  not  lanfful  for  a  derggman  of  the  Church  of 

(a)  The  charges  agadnst  the  defendant  injthe  aecond  case, 
Axcept  that  he  was  not  ohafiged  with  thee  unlawful  imm  of 
inoaue,  or  with  sxeeariTO  kneeliog,  were  we  aame  aa  thaw 
againat  the  Rev.  Mr.  Hackonochle.  There  were  ftlao  two 
minor  chaigea,  InTolying  no  principle,  as  in  the  second  case, 
to  which  no  anhBtantial  defence  was  raised,  and  which,  tiiere- 
f ore,  do  not  call  for  a  report  The  aame  connsel  (CoIerUi^e, 
Q.G,  exeeptod)  as  in  theilntsnit  appeared  for  the  promolera ; 
Dr.  Z>e<nie,  Q.  0.,  Homux^  Dr.  JSwaibey,  and  A.  Charla  tox  ttie 
defendant.  SbeMser  Charles  died  daring  the  pi'ggiieBB  of  the 
first' 
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MAMTOt  V.  MAOKOHOGHIB.     ¥hkMAXK.  V.  BOtMOS, 


[AlHjaBB. 


Eitfffandj  m  tAe  ceiebratioR  of  the  Holy  ConanwniKmf 
to  ekwOe  tht  dements  above  his  head,  or  io  mix  water 
srith  the  wine  thtring  the  service,  or  to  bring  in  incense 
andremove  it  at  the  close  of  the  celebraiion,  or  to  use 
ity  either  far  censing  persons  or  things,  or  otherwise. 

Excessive  bsesling,  but  not  for  the  purpose  of  adoration, 
is  not  proper^  the  subject  ofM  criminal  prosecution^ 
hut  is  a  charge  whith  should  be  primarily  reared 
to  the  bishop,  that  he  may  exercise  his  discretion 
according  to  the  rubric 

7\so  Sghted  eamJBes  may  he  placed  on  the  hofy  table 
during  the  celebration  of  the  communion,  for  the 
signification  that  Christ  is  the  very  true  Uglu  of  the 
woruL  The  injunctions  of  1547  are  vaHd,  and  derive 
theirvaUiUtyfiom  As  Act  of  Supremacy  (26  Hen,S, 
c.  1.) 

J%ert  is  a  legal  distinction  detween  a  rite  and  a  cere- 
mony; the  former  consisting  in  services  expressed  in 
wortb,  the  latter  in  gestures  or  acts  preceding,  accom- 
panyingy  or  following  the  utterance  of  these  words, 

QjeoBre,  whether  it  is  illegal  to  administer  to  the  oom- 
mmnioamts  wine  in  which  a  little  pure  water  has  been 
fsixsd  premous  to  the  senrice. 

These  were  cases  brought  before  the  Beaa  of 
Arches  bj  letters  of  request  from  the  Bishops  of 
London  and  Exeter  respectivelj,  under  the  3  &  4 
Vict,  c  86. 

The  articles  exhibited  against  the  Rev.  A.  H.  H. 
Hackonochie,  the  defendant  in  the  first  case,  con- 
tained, in  their  finally  amended  dbape,  the  following 


LTkat  by  the  1  Ettz.<La,«k6l8*140ftr.S,e.<8odS8ft 
S9  YicL  c.  13S,  Md  by  the  Mth,  seth,  and  98th  of  the  Goosti- 
totloDs  and  Canons  scclesiastloal,  treated  upon  by  the  Bbhop 
of  London,  Preaident  of  the  OonTooatlon  for  the  proTlnoe  of 
Outerbory,  and  the  rest  of  the  blihope  and  clergy  of  the  eald 
norlnee,  and  agreed  ufoo  with  the  lloenoe  of  hia  Majea^, 
SiQg  Jamea  L,  in  their  aynod  began  at  London  in  the  year  of 
our  Lord  1608,  and  ratified  by  his  aaid  Majesty's  letters  patent 
ndsr  Hie  Great  Seal  of  Enf^and,  all  elena  and  mlnftrten  fax 
holy  orden  are,  among  other  itatnga,  bound  to  say  and  nse  the 
Book  (rf  Common  Prayer,  and  administration  of  the  aacra- 
ments  and  other  rites  and  ceremonies  of  the  Chorch,  according 
to  the  aae  of  the  TTnifted  Ohnreh  of  Bngland  and  Irehmd,  and 
that  anT  clerk  or  minister  in  holy  orders  (blending  agidnst 
the  said  atatnte  law  constitatlone  and  canons  on^t  to  be 
ponished  according  to  the  grayity  of  his  offenoe,  and  the 
exigency  of  the  law. 

2.  That  Alexander  Henry  Herlot  MaekoooeUe  was  and  is 
a  derk  in  holy  orden  of  the  United  Chnnh  of  lEntfi^iMi  and 
Inland,  and  was  dating  the  entire  of  the  year  IMS  the  lawfkil 
incambent  and  peipetoal  curate  of  the  new  parish  of  St 
Alban's,  Bolbom,  fai  the  ooanty  of  Uiddleeez,  diocese  of 
London  and  ptufiuee  of  Csntsrbqry,  and  has  ever  sinee  been 
and  now  la  the  lawful  huombent  and  perpetoal  cnrate  of  the 
isld  pariah  or  eecleelaBtioal  district 

5.  Tliat  tiie  said  Alexander  Heriot  Ssekonochle  has  In  his 
■aid  ohomh.  and  wltliln  two  ysara  last  past  (to  witx  on  Son- 
dey,  the  SSrd  day  of  Deeember,  on  Ohiistaae^y  last  peat, 
and  on  Sonday,  the  aoth  day  of  December,  all  in  the  year 
of  oar  Lord  1866),  daring  the  prayer  of  consecration,  in  ihe 
order  of  the  admiaJstgation  of  ine  Holy  Oommnnionf  eleratod 
the  palsa  above  Us  haad,  and  permitted  and  sanctioned  each 
etovatioo,  and  taken  into  hia  handa  the  cop,  and  eloTatod  it 
abOTe  hia  head  daring  the  prayer  of  oonsecration  aforesaid, 
■sd  pennlfcted  and  saaetioned  the  eop  to  be  so  taken  and 
elevated,  and  knelt  or  prostrsded  himself  befoire  the  oonse- 

.  eralsd  etements  daring  the  pravtr  of  wmaeeratioD,  and  per- 
mitted and  sanctioned  sach  kneeilog  and  prostrating  by  other 
eknka  hi  holy  orders. 

4  That  soeii  eleivation  of  the  paten,  and  sooh  taUag  and 
^•vation  of  the  cap,  and  sooh  kaeeltaig  and  proatrating,  see 
BeversUT  nnlawfol  additions  to,  And  variations  from,  the  form 
and  order  prescribed  and  appointed  by  the  said  Book  of 
Oommon  Prayer  a«d  administration  of  the  fSbcramenta,  and 
otiier  ritsa  and  eeramflwies  of  the  Ohnreh,  and  are  oontraiy  to 
the  laid  statates.  and  to  tiie  Uth,  SSth,  and  WUi  of  the  said 
oonrtitations  and  canons,  and  also  to  an  Act  of  Parliament 
pused  in  the  18th  year  of  Qneen  EHsabeth,  c  13,  and  to  the 
SSth  and  28th  of  the  Artielee  of  ReVglon  therein  TeCsrrad  to. 

6.  That  the  sadd  Alocsader  Heriot  Maokonoehie  has  in  his 
ssld  church,  and  within  two  years  last  past  (to  wit  on  San- 
dsy,  the  tSrd  day  of  Deeember,  on  Christmas-day  last  past, 
on  Snoday,  the  30th  day  of  Deeember,  all  in  the  year  of  oar 
Lovd  1066,  and  on  Sunday,  the  18th  day  of  Jaanary,  In  the 
year  of  oar  Lord  1867),  need  lighted  candles  on  tiie  com- 
inimion4abIe  daring  the  celebration  of  the  Holy  Commonion 
at  times  when  snch  lifted  candles  were  not  wanted  for  the  ' 


pnrposrtif  giving  ligh^  and  permittied  and  •aaottaned  anok 
«ee  of  lighted  candles. 

6.  That  the  nse  of  sach  lighted  cimdies  is  an  unlawfal 
addition  to,  and  variation  from  the  form  and  order  prescrilxid 
and  appointed  by  the  etatotea  and  by  the  Bsld  Book  of  Common 
Pn^er,  and  administratUm  of  the  saorameBta  and  other 
rites  and  ceremonies  of  the  Chnrch,  and  is  contcary  to  the 
said  statutes,  and  to  the  14th,  SSth,  and  88th  of  the  said  con- 
etitations  and  canons. 

7.  Thatthesaid  Almandf  Heriot MMhOMwhIa  haa in  his 
said  charoh,  sod  within  two  years  last  past  (to  wit  on  Sunday, 
the  38rd  Dec,  on  Christmas-day  last  past  end  on  Sunday,  the 
80th  Dec.,  all  in  the  year  of  oar  Lord  1866),  used  incense  for 
censing  penona  and  thtnga  in  and  daring  the  oelebrationof 
the  Holy  Commwiloa,  and  permitted  andsaactioned  sooh  use 
of  incensa. 

8.  Tliat  ti&e  sitid  Alexander  Heriot  Haokonoohle  has  in  his 
said  ^oroh,  and  withfai  two  years  last  past  (to  wit,  on  Sunday, 
the  18th  Jaa  in  the  year  of  oar  Lord  1867)  unlawfully  used 
incense  in  and  daring  the  celebration  of  the  Holv  Com^ 
munion,  and  permitted  and  sanctioned  such  unlawful  use  of 
Inoense. 

9.  That  siMih  nass  of  ineenaa  aa  in  the  two  pnoadiag  para- 
graphs alleged  are  severally  an  unlawful  addition  to  and 
variation  from  the  fonn  and  order  prescribed  and  appointed 
by  the  skid  statutes  and  by  tiie  said  Hook  of  Oommon  Prayer 
and  administration  of  the  sacraments  and  other  rites  and 
oeremonies  of  the  Chnrch,  and  are  contrary  tor  the  said 
statutes,  and  to  the  Uth,  86th,  and  36tii  of  the  aald  oonatita- 
tions  and  canons. 

10.  That  the  said  AJexander  Heriot  Mackonoehte  haa  in  the 
said  church,  and  within  two  years  last  past  (to  wit,  onSnnday^ 
the  28rd  Dec,  on  Christmas-day  last  peat,  on  Sunday,  the  SOth 
Dec.,  aD  in  the  year  of  bur  Ix)rd  1866,  and  on  Sunday,  the  ISth 
Jan.,  in  the  year  of  our  Lord  1867),  durinr  the  celebration  of 
the  Holy  CJommnition,  mixed  water  with  the  wine  used  on  the 
administration  of  the  Holy  Communion,  and  permitted  and 
sanctioned  sach  mixing  and  the  administration  to  the  oom^ 
municants  of  the  wine  and  water  so  mixed. 

11.  That  such  mixing  and  administration  of  the  wine  and 
water  is  an  unlawful  addition  to  and  variation  from  the  fonn 
and  order  prescribed  and  i^ipolnted  by  the  said  statates  and 
by  the  said  Book  of  Common  Prayer  and  administration  of 
the  sacraments  and  other  rites  and  ceremoniee  of  the  (3hur^ 
sad  is  contrary  to  the  said  atatntsa,  and  to  the  Mtt,  30th,  Slat» 
86th,  and  asth  of  the  said  oonstitntions  and  canons. 

To  these  articles  the  defendant  maie  the  fol- 
lowing lespOBBiye  aUegationa  :— 

(a)  As  to  the  ard  artieie,  he  admitted  that  he  knelt  dnring^ 
the  prayer  of  conseonstion,  but  denied  that  he  so  knelt  before 
the  consecrated  elements.  He  also  admitted  tiie  aots  of  eleva- 
tion alleged,  but  stated  that  he  had  diseonttnued  tiiem  before 
the  eommenoement  of  the  snit 

(A)  To  the  ithartiole  be  pleaded  that  the  pnotksea  ohaiisd 
were  not  unlawful  as  alleged. 

(e)  To  the  8th  article  the  defendant  replied  that  **Baoh 
charges  are  In  part  ontroly  pleaded,  for  tiie  defendant  allegea 
that  on  the  said  days  theeaul  Hghtad  eaadlea  were  not  placed 
on  the  commnnlon*tahle,  but  upon  a  mosreaUe  narrow  ledge 
of  wood  resting  on  the  said  table,  and  that  the  ssid  candles 
were  so  placed  and  kept  lighted  not  oiily  during  the  celebra- 
tion of  the  Holy  Oannumlon,  bnfe  also  daring  the  vrtiole  of  the 
servioe,  indodhig  the  £pistle  and  OospeL  and  daring  the 
singing  after  the  reading  of  the  Kkiene  Creed,  and  during  the 
sermon. 

(d)  To  the  6th  article,  a  traverse  of  the  fflegellty  of  tiw 
praetf  eea  as  alleged. 

ifi)  To  the  7th  artide  the  defendant  replied  that  before  the 
commencement  of  the  snitiie  had  disoontlnned  the  prsctioe  of 
q^^furing  persons  and  things. 

m  To  the  8th  artWa,  a  tmveasatl^tho  tneense  waanalew- 
fttUy  nssd,  or  that  suohase  wss  unlawftiL 

(jg)  To  the  9th  article,  a  traverse. 

(A)  To  the  10th  artide,  the  dsfendaot  adndttad  the  same  to 
betme. 

(0  To  the  11th  artiale,  a  tBarersa. 

The  cases  were  lieaxd  on  Dec  4tii,  Stli,  6di,  and 
7th,  1867 ;  Jan.  »th,  10th,  11th,  IStb,  14th,  15th, 
16th,  17th,  18tiv  Jtnd  Feb.  5th,  6th,  7th,  1868,  some 
eTidenoe  having  bean  orally  taken  in  pnoof  <tf  the 
charges. 

Stephens,  Q.C. — ^It  is  expedient  in  the  Ifant  place 
to  call  the  attention  of  the  oonrt  to  the  proTisions 
of  the  Acts  of  Uniformitjr  of  Edward  YI.,  ESizabetb, 
and  Charles  II.  All  tliese  statutes  apply  to  the 
allegations  in  the  articles.  The  principle  on  which 
these  Acts  were  framed  is  defined  by  Dr.  Lushing- 
ton:  {Westerian  t.  lAddeU,  Moo.  80.)  The  Act  of 
Uniformity,  18  &  14  Car.  2,  c.  4,  s.  2,  contains,  so 
far  as  tiie  questions  in  issue,  the  same  phraseology 
as  the  earlier  Acts ;  it  is  therefore  expedient  to 
consider  tiie  circumstances  under  which  tliU  lan- 
guage was  us&i  in  the  first  Act,  now  at  the  termi- 
nation of  ti&e  reign  of  Henry  VIII.,  notwithstanding 
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MAxtnx  V,  Mackokoghis.    Flahaxk  o.  Supsoir. 


[Abchbs. 


Chat  the  juriadiction  of  the  Pope  had  been  abolished^ 
the  doctrines  of  the  Churdi  at  Borne  BtiU  pierailed. 
The  state  of  the  progress  of  the  Reformation  at  the 
accession  of  Edward  vl.  may  be  found  in  Gardweirs 
Liturgies,  Preface,  page  e.  I  wjUl  direct  your  Lord- 
ahip's  attention  to  four  statutes  that  were  ^acted  px 
the  first  year  of  the  reign  of  King  Edward  VL, 
irelating  to  doctrine  and  to  matters  of  religion.  The 
first  is  1  Edw.  6.  c.  1.  It  is  an  Act  against  such  as 
shall  irrererent^y  speak  ibgainst  the  SMvament  of 
the  altar  and  of  reoelving  thereof,  und^ooth  kinds. 
Now  this  statute  waa  to  check  the  violent  and  irre- 
Terent  language  which  was  used  agaipat  the  sacrft- 
meut  in  defiance  of  the  severest  penal  legisVit^oo, 
by  the  moderate  penalties  of  fine  and  imprisonment ; 
and  it  also  provided  that  the  cup  as  well  as  the 
bread  should  be  administered,  to  the  peopile.  The 
aeoond  statute  is  the  1  Edw.  6,  e^  9^  It  is  an  Act 
for  the  election  of  the  bishops  and  what  seal  and 
style  they  and  other  spiritual  persons  exercising 
jurisdiction  shall  use.  I  have  po  obervations  to 
make  upon  that.  The  next  is  a  very  important 
statute.  It  is  the  1  Edw.  6,  c  12,  s,  ?.  My  Lord, 
that  statute,  I  believe,  is  not  to  be  found  Ir  the 
ordinary  editions  of  the  statutes  of  the  realm,  and 
is  only  to  be  found  in  the  folio  edition.  This  statute 
repealed  the  statute  of  the  5  Rich.  2,  st.  2,  c  5,  and 
the  statute  of  2  Hen.  5,  c.  7,  which  were  made 
against  the  Lollards,  and  had  been  put  in  foroe  in 
the  reign  of  Henry  VIII.  It  aUo  repealed  the 
25  Hep.  8,  c.  14,  eonoeming  the  punishment  of 
heretics  and  Lollards ;  the  statute  of  the  Six  Articles  ; 
the  81  Hen.  8,  c.  14,  which,  as  your  Lordship)  no 
doubt  remembers,  enforced  under  the  penalty  of 
death :  1,  transubstantiation ;  2,  the  denial  of  the  cup 
to  the  laity ;  8,  the  celibacy  of  priests  ;  4,  vows  <rf 
chastity ;  5,  privatemasses  j  and  6,  auricular  confes- 
sion. Those  I  believe  are  the  principal  pirovisions 
of  that  statute.  The  statute  of  the  84  &  S5  Hen;  8, 
c  1,  which  is  the  one  abolishing  all  books  contrary 
to  the  doctrine  set  forth  or  to  be  set  forth  by  the 
king,  prohibiting  under  heavy  penalties  aU  teaching 
-contrary  to  such  doctrines,  and  placing  restrictions 
on  the  circulation  and  reading  of  the  Bible  in  English. 
The  statute  the  35  Hen.  8,  c.  B  was  also  abolished, 
which,  as  your  Lordship  may  remember,  had  in  some 
degree  qualified  the  stotute  of  the  Six  Armies.  Then 
comes  the  very  important  language  of  this  statute, 
the  I  Edw.  6,  c.  12.  I  am  still  reading  from  the  2nd 
section.  It  abolishes  "all  and  every  other  Actor 
Acts  of  Parliament  concerning  doclpnfne  and  matters 
of  religion."  Now  I  submit  to  your  Lordship  as  a 
proposition  of  law,  that  the  effect  of  thxs  statute  is 
that  every  existing  Act  of  Parliament  at  that  time, 
namely,  in  1547,  relating  to  doctrine  or  other  matters 
of  religion,  had  become  repealed,  and  that  every 
document  issued  under  any  such  Act,  or  deriving 
authority  from  any  such  Act,  has  lost  its  statutory 
authority.  I  therefore  think  that  we  are  now  quite 
clear  as  to  all  Acts  of  Parliament  that  ever  passed 
anterior  to  the  year  1647.  Thereisata6iiibra«aasto 
all  that  went  before.  I  now  call  attention  to  the  1  &  2 
Edw.  6,  c.  14,  only,  I  believe,  to  be  found  in  extetuo  in  the 
f  olio;edition  of  the  Statutes  of  the  Realm.  It  is  also 
to  bo  found  in  Stephens'  Eccl.  Law,  294.  Sect.  5  is 
the  important  section^"  That  all  lands  assigned  for 
the  finding  of  a  priest,  or  the  maintenance  of  any 
anniversary  or  obit,  or  of  any  light  or  lamp ;  and 
also  where  part  of  the  issues  or  revenues  of  any 
manors,  lands,  tenements,  rents,  or  other  heredita- 
ments hath  by  any  of  the  ways  or  means  above  said 
have  been  given,  assigned,  or  appointed  to  be 
bestowed  or  employed"  ^then  these  are  the  impor- 
tant words),  "  to  the  finding  or  maintenance  of  any 
anniversary  or  obit,  or  any  other  like  thing,  intent, 
or  purpose,  or  of  any  light  or  lamp  in  any  chureh  or 
chapel  to  have  continuance  for  ever."  Then  it  goes 
on,  <<Prom  the  Easter  following,  all  the  revenues 


for  the  support  of  any  light  or  lamp  shall  be  vested 
in  the  Crown."  Therefore,  it  is  quite  clear  that  so 
far  aa  regards  every  endowment  for  the  support  of 
lights  or  lamps  anterior  to  this  statute  they  were 
t^n  away,  and  the  property  vested  in  the  Orewn. 
The  statute  which  made  a  tabula  rasa  of  all  the 
preceding  ones  dates  from  tiie  4th  Nov.  1547.  A 
visitation  had  taken  place  the  previous  August,  and 
injunctiona  were  issued  for  the  removal  of  abuses. 
At  the  end  of  the  aession  the  oouncil,  besides  issuing 
the  order  of  the  Communion,  by  which  it  was  to  be 
admindatered  to.  the  laity  in  both  kinds,  issued  orders 
through  the  Archbishop  of  Canterbury 

Cardweirs  Doo.  Annida.  45,  47,  48; 
Lftargias  of  Bdwaid  VL  Parker  drd  edit. 

containing  a  prohibition  against  candles  on  Candle- 
mas-day,  palms  in  churehes,  and  likewise  aU  curder 
for  the  removal  of  all  images  whether  those  images 
have  been  abuaed  or  not ;  the  date  of  the  letter  is 
21st  Feb.  1547.  I  how  come  to  the  2  &  3  Edw.  ^ 
0.  1,  the  words  in  it,  "The  Holy  Communion, 
commonly  call^  Mass,  with  divers  and  sundry  rites 
and  ceremonies  concerning  the  same,"  show  that  the 
Legislature  applied  the  words  '*  rites  and  cere- 
monies "  to  the  separate  acta  done  by  priests  during 
the  mass,  the  same  Act  goes  on  to  say  that  the  King 
had  heretofore  divers  times  assayed  to  stop  innova- 
tions, or  new  rites."  Now  these  words  refer  back  to 
the  proclamation  pf  the  6th  Feb.  1547 :  TCard.  Doc. 
Annals,  42.)  One  spirit  pervades  all  the  Acts  of 
Parliament,  visitation  articles,  and  proclamations  of 
the  time,  nam^,  that  these  shall  be  but  one  uni- 
form rite  and  form  of  administering  the  sacraments 
and  performing  the  services  of  the  Chureh.  I  sub- 
mit that  upon  the  laagMsf  of  this  Act  (2  &  8  Edw. 
5,  c  1,  ss.  1, 7, 8),  any  single  eeremony  not  contained 
in  the  Book  of  Common  Prayer  annexed  to  this  Act 
is  illegal.  The  Legislature  intended  no  book  to  be 
used  but  this  Prayer  Book,  and  the  Bible,  and  that 
there  should  be  uniformity  on  the  basis  of  the  If  ew 
Pocurer-book.  And  in  cases  of  doubt  arising  as  to 
performance  of  divine  worship^  the  bishop  had  a 
right  to  interfere  and  appease  it : 

Litaigies  of  Edward  VL  Parker  ed.,  preface,  17 

and  18; 
JohD80Q*8  English  Ganona^  Oxford  ed.  (1857) ; 
Lanf  noMs's  Oanona,  p.  8 ;    * 
Card.  Doe.  Annalsi  94; 
Foxe*a  Acta  and  Hionnmanta,  voL  6,  p.  6. 

The  framers  of  Edward  VL'a  book  had  only  two 
waya  of  dealing  with  ceremonies,  they  either 
abolished  them  or  expresaly  retained  them ;  nnlesa 
express  mention  was  made  of  them  they  were  abo- 
lished: (PrefacetoLiturgiesof  Edward  VL  155.)  Now 
1  aay  inaamoch  aa  ligfata  are  not  expreasly  mentioiied 
in  the  fint  book  of  Edward  VL,  nor  candlesticks, 
that  you  cannot  introduce  either  one  or  tiie  other 
into  our  churehes.  In  the  preface  on  ceremonies 
the  rights  of  the  laity  are  most  strictly  preserved. 
As  to  what  rites  shall  boused  in  the  churches  of  this 
country  the  minister  has  no  discretionary  power ;  he 
is  bound,  and  rightly  bound,  by  the  Acta  of  Unifor- 
mity. In  almost  every  case  wherein  a  ceremony  is 
directed  by  the  Prayer-book,  an  explanation  of  it 
is  given ;  if  it  were  unex^ained  it  would  be  a  *'  dark 
and  dumb*'  ceremony,  to  use  the  language  of  the  pre- 
face ;  dark  and  dumb  ceremonies  such  as  incense,  aa 
lights,  the  mixing  of  water  with  wine,  I  submit  are 
excluded  not  only  by  the  atatute  of  Edward  VI.,  but 
by  every  Act  of  Uniformity.  Thia  first  Act  of 
Uniformity  is  the  only  place  to  which  parish  minis- 
ters can  have  recourse  for  the  purposes  of  carrying 
out  the  performance  of  divine  worship : 

CoUier^s  EcoL  Hist  Oct  ed.  1852,  p.  104^  110, 113, 

114, 115, 116, 106.  109; 
NichoU's  Oominon  Prayer  and  Oeramoniea,  2&d  folio. 

ed.  1712; 
Stmingfleet  on  Separation,  ed.  of  1591,  p.  393 ; 
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Addran  of  Bishop  of  GbeBtor,  quoted  In  4th  ed. 
Pamphlet  on  YMtmente  by  the  Bey.  John  Deck : 
London,  l«6e; 
Addraas:  Bishop  of  OorkMhed.  I66G1 
LitoDgies  of  Sdwsrd  VL,  76) 
Letter  of  GoiinoU  lo/  SMiop  Bonner,  1548^  1  Card. 

Boo.  Ann«l8,7$; 
Bhicra/TM  com,  Dyer,  .20Sa  203b  ; 
1  Card  77; 

Btreotorinm  Anglieanum,  83, 189 ; 
6  Poxe's  Acts  and  MoQumeots,  8a,  ari  ld-12 ; 
Bidiey's  works,  p.  121,  Parker  ed. ,' 
1  Card.  74,  art  1,  S,  and  note; 
BemaiiM  and  LetMr,  Arohhiehop  Onuitter,  Parker 

ed.169; 
Bidlay'a  VisiUtiovv  X  Caid.  9^ 
The  TintatioQ  articles  of  the  bishop  are  evidence  of 
ooDteoipqnuieous  usage.  I  undertake  to  show  that 
there  hiis  been  from  the  first  of  £dw.  6  to  the  Su- 
tute  of  Uniformity  of.  Car.  2,  a  contemporaneous 
XLiAKtj  nnd  a  construction  placed  upon  this  Act  ^ 
Pamament  in  direct  opposition  to  the  rite  imd 
ceremony  now  in  discnssion^.  Now  as  to  the  value 
of  contemporaneous  uss^e  in  ioterpretingi  when  a 
statute  uses  words  of  doi^btf  ul  impart  (pot  that  I 
saj  this  statute  does) ;    .     , ,     . 

The  MagUhtite*  of  Vunfar  y.  Ltu/ohem  qt  RosBburgfu 

8Ct4Fin.854; 
Garkam  v.  The  Bishop  of  Exeter^  15  Q.  B.  73  ; 
TTertoton  V.  Zt  d&^,  Moo.  ei  ' 
The  next  poiiit  I  sh^H  pall  the  attentldn  of  the 
court  to  is  the  destmctibn  of  iall  ancient  service 
books : 

Orfer  of  P.  0.  Dec.  26, 1649, 1  Card.  80 ; 

3*4  Bdw.  6,  e.  10,  Stepfa.  Boo\.  Stat  329  330; 

6'Poae*s  Acta  and  MenufaienlB,83; 

1  Card.  299; 

PeaooQk*8  Boglish  Ohnisoh  Fernitnre,  Lond.  1866^ 

81,  92,  9,  fiU  39.  67,  «9«  Ul^  160,  168,  57 ) 
3  Jacl,  0.5,8.26; 
Grindal's  Bemains,  136 : 
18£liz.2.Card.  30; 
.5  Laud*8  Works,  4K  AngTo-Caiholio  ed.,  asio  1628 

and  1687 ;  VisiUtton  of  1628.  Art  27 ; 
Articles  for  PecullAr  of  Canterbury,  same  rol.  448; 
IMreetorinm  Anglleannm,  Preface,  ed.  by  Dr.  Lee^ 
«,  7,  19,  21,  22, 36,  86,  S72 1    < 
As  to  the  differences  between  the  present  Fn^er- 
book  and  the  1  &  2  Edw.  6 : 

1  Staph.  Common  Prayer,  169: 
Now,  as  to  the  inyentory  of  church  goods  made 
mider  oonunissioners  and  the  assignments,  the 
assignments  be^ng  those  Which  Were  l^ft  to  them, 
the  aengntnents  ef  copes  and  yestitaents  for  use  in 
Dhrine  eeryice  had  regard  to  the  first  Book  of 
Edward  VI,  and  not  to  tfaeseoood,  in  1S62  gnd  1558, 
the  King's  Coundl  consldned  chalices,  suri^ices, 
and  communion  cloths  for  the  communion-table 
the  only  necessary  ornaments  of  the  church : 

CommiBSion  to  Sir  R  Cotton  and  others,  16  Jaa 

1662,  ^  367 ; 
Th»  JEn^UA  Chunk  Z/ajpaoaw,  Opinions  of  Counsel, 

pubhshed  by  Biyington,  pw  47  ; 
Stephens  on  the  Prayer-book,  361,  359,  366 ; 
1  Card,  112; 
JncaUory  of  Strow^  English  Chm^  Union  case,  48, 

52j49; 
Mr.  Walter  Lyne*s  Pamphlet  in  the  Church  JUview^ 
6  Church  Reviem^  1865,  p.  1077. 
I  now  oome  to  the  rngn  of  Mary;  the  statute 
1  Mary,  sess.  2,  c.  2,  r^waled  eyeiy  single  thing 
so  far  as  regarded  the  Prayer-book  that  had  been  in 
use,  and  ererything  was  thrown  back  to  what  was 
the  state  of  things  in  the  last  year  of  Henry  VIIL 
I  now  oome  to  the  Statute  of  Uniformity  in 
EUcabeth's  reign,  by  which  the  statute  of  Mary  is 
repealed ;  in  the  25th  section  it  is  proyided,  "lliat 
such  ornaments  of  the  Church  and  of  the  ministers 
thereof  shall  be  retained  and  be  in  use  as  was  in  this 
Church  of  England  by  authority  of  Parliament,  in 
the  second  year  of  the  reign  of  King  Edward  VL, 
until  other  order  shall  be  therein  taken  by  the 


authority  of  the  Queen's  Majesty,  with  the  adyice," 
&c.  Kow,  if  Queen  Elizabeth  had  wished  to  retain 
all  Roman  Catholic  practices,  or  eyen  all  the  Roman 
Catholic  ornament*  in  the  performance  of  Diyine 
worship,  the  last  year  of  Henry  VIIL  would  haye 
been  selected  instead  of  the  second  of  Edward  VL, 
and  the  phrase  **  commonly  used "  substituted  for 
"by  the  authority  of  Parliament."  In  Westerton  y. 
Liddell,  the  Priyy  Council  decided  that  the 
words  **  by  authority  of  Parliament  in  the  second 
Edward  VI.**  refer  exclusiyely  to  Edward's  first 
book.  I  shall  defer  the  discussion  as  to  the  effect 
of  this  proyiso  till  I  cotne  to  the  rubric  relating  to 
the  omftments  of  the  church  and  the  ministers. 
Kow,  it  is  qnite  clear  that  at  the  period  of  Elizabeth's 
Act  Of  tfniformity,  all  statutes,  laws,  ordinances,, 
except  the  Prayer-book  mentioned  in  the  statute  of 
Elizabeth;  and  the  reference  to  the  first  Prayer- 
bo6k  of  Edward  VI.  respecting  the  ornaments  of  the 
church  and  the  ministers,  were  repealed,  therefore 
what  soeyer  authority  the  canon  law  may  haye  had 
up  to  this  time,  the  statute  would  operate  to  repeal 
tUc^  caqons  and  depriyte  them  of  all  authority 
so  far  as  they  related  to  the  performancs  of  Diyine 
worship.    As  to  the  contemporaneous  exposition, 

1  Curd.  316,  snd  99th  Canon,  1608 ; 
ATChblshop  Patker^s  Cbrrespondenee,  224-6 ; 
lCArd.366; 

Bemaios  of  ArehUshop  Qriadal,  Packer  •d.^  123-4 
Caaoas  of  1604; 
Ban^ro^t's  Articles; 

2  Curd.  104. 

Andrewee*  Minor  Works,  130 ; 
taud*0  Visitation  Artioles,  5  Laud,  423 ; 
'    Constltntions  and  Canons,  1640,  p.  626. 

I  now  come  to  the  Act  qH  Uniformity  of  Charles  II. 
The  24th  section  of  that  Act  has  the  effect  of  bring- 
ing in  sect,  27  of  the  Act  of  Elizabeth ;  this  sectioa 
is  to  apply  to  this.  Act  t)>e  proyisions  of  1  Ellz. 
c.  2,  ss.  4-9,  prohlMting  the  use  of  any  other  rite  or 
ceremony,  and  also  prohibiting  any  person  from 
procuring  any  other  minister  to  use  any  other  ritea 
than  those  proposed  in  the  Prayer-booK.    In  1662 
the  statute  of  3  &  4  Edw.  6,  c.  10  was  in  force, 
haying  been  reyiyed  by  the  statute  1  Jac.  1»  c.  2, 
8.  48    Now,  T  ask  your  Lordship  with  the  deepest 
submission  .an4.1)iu^ility,  is  it  reasonable  to  suppose 
that  the  Xiegislaiure  intended  to  restore  the  orna- 
ments of  the  Church,  and  the  ministers  thereof,  and 
at  the  same  time  destroyed  all  the  books  containing 
the  information  how  such  ornaments  were  to  be 
used  respecting  which  there  are  no  directions  in  this 
Statute  of  Uniformity  ?    The  mere  fact  of  an  ornar 
ment   haying  existed,  or   the   mere   fact   of   an 
ornament  being  in  the  first  book  of  Edward  VI.,  does 
not  warrant  the  ceremony,  because,  my  Lord,  that 
would  be  arguing  from  the  accident  to  the  sub- 
stance, instead  of  from  the  substance  to  the  acci- 
dent.   I  care  not  what  ornaments  may  be  in  the 
first  book  of  Edward  VL ;  unless  there  is  an  authority 
to  use  those  ornaments,  those  ornaments  are  per- 
fectly useless.    That  I  lay  down  as  a  proposition  of 
law  arising  from  the  authorities.    I  wish  to  call 
again  the  attention  of  the  court  to  the  fact  that  I  do 
not  put  this  case  forward  as  one  of  ornaments,  but 
as  one  of  rites  and  ceremonies,  this  eyen  applies  to 
candlesticks,  which,  whether  legal  or  not  as  orna- 
ments, the  moment  you  light  the  candles  become 
ceremonies.    You  cannot  compel  churchwardens  to 
supply  candlesticks,  and  whateyer  churchwardens 
are  not  compelled  to  supply  are  not  legal  ornaments. 
Now  I  care  not  what  ornaments  are  mentioned  in 
the  first  Prayer-book  of  Edward  VI.,  unless  there  be 
express  directions  to  use  ceremonies  for  the  use  of 
such  ornaments.  Now  as  to  contemporaneous  usage» 
temp.  Car.  2, 

Co6in*8  VisiUtion  Articles,  4  Cosin,  610 ; 

Sheldon's  Letter,  2  Card,  321. 
in  the  performance  of  divine  senrice  no  omission  and 
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no  addition  can  be  submitted  to  the  diiectionB  in  1 
the  Prayer-book, 

Newberry  y.  Grodmn^  1  PhOL  282; 

WegUrUm  ▼.  UddeO,  6  Moo.  187 ; 

Faulbter  y,  LUMeid. 
I  now  proceed  to  toe  rubric  immediately  preceding 
tiie  Order  of  Morning  Prayer.  I  submit^  as  a  pro- 
position of  law,  that  the  troe  sense  of  the  rubric 
under  consideration  ia  to  define  the  ornaments  to 
be- used  in  lawful  ceremonies,  and  not  per  se  to 
make  a  ceremony  lawful  in  opposition  to  clauses 
of  tiie  Act  of  which  it  forms  a  part,  the  whole 
must  be  read  togeth^:  (Liturgies  of  Edward 
VI.,  p.  19.)  That  the  order  and  form  of  prayer 
diould  not  be  left  to  the  caprice  of  any  person, 
I  refer  to  the  preface  of  present  Prayer-book. 
Tour  Lordship  wui  also  be  good  enough  to  take  a 
note  that  I  have  referred  you  (at  this  stage  of  the 
argument),  because  it  will  save  your  Lordship's 
time,  to  the  8  &  4  of  £dw.  6,  c.  10,  s.  I,  and  like- 
wise to  the  Stat,  of  3  Jac.  1,  c.  5,  s.  25.  If  I  und^- 
atand  right  the  case  stands  thus,  certain  ancient 
ceremonies  and  ornaments  were  used  in  the  perfor- 
mance of  DiYine  service  anterior  to  the  Acts  of 
Uniformity.  The  elaborate  directions  as  to  these 
<»remonies  and  ornaments  in  the  previous  service 
books  were  idtogether  ondtted  in  tiie  books  of  Com- 
mon Prayer  that  were  issued  in  the  reign  of  Edward 
YI.,  of  Elizabeth,  and  of  Charles  n.,  and  the 
preface  on  ceremonies  explained  that  some  cere- 
monies were  abolished,  and  some  were  retained. 
Every  rite  and  ceremony  was  abolished  except  those 
rites  and  ceremonies  that  are  expressly  mentioned 
in  the  Acts  of  Uniformity.  How  then  can  it  be  for 
one  moment  contended  that  any  of  the  ancient 
ceremonies  and  ornaments  can  now  be  used  so  long 
as  it  is  conceded  that  the  laws  of  this  country  are 
to  be  derived  exclusively  from  Parliament  ?  The 
words  by  authority  of  Parliament  are  nothing  more 
than  the  old  way  of  citing  a  statute.  Now,  my  Lord, 
the  services  and  ornaments  in  use  previously  to 
the  establishment  of  Edward  VI.'s  first  book  are 
nowhere  spoken  of  as  being  by  authority  of  Parlia- 
ment, and  that,  I  think,  is  a  very  important  pro- 
position. Then  if  they  are  not  spoken  of  as  being 
*^hy  authority  of  Parliament,'*  those  statutes  to 
wliich  I  have  directed  your  attention  have  swept 
away  all  customs,  and  usages,  and  canons,  and  old 
aervice  books: 

1  Mary.  sess.  2,  cc.  2  and  3; 

5  Foxe  s  Acts  and  Monuments,  170 ; 

1  Card.  48. 
As  to  the  meaning  of  omameuts  in  the  rubric : 

Wesierton  r.  LtddeO,  6  Moo.  156; 

1st  Book  of  Edward  VL,  pp.  112, 189; 

Litoigies  of  Edward  YL 

The  rubric  under  consideration  must  be  construed 
consistently  with  the  other  parts  of  our  present 
Prayer-book  and  the  Thirty-nine  Articles.  -If  a  case 
be  within  the  literal  meaning  of  the  words  at  a 
statute,  but  not  within  the  object  which  the  Legis- 
lature had  in  view,  the  literal  meaning  must  not  be 
acted,  but  the  object  of  the  statute  carried  out 

King  v.  HaU,  1  B.  &  C.  186 ; 

Sinumon  v.  Unwrn^  8  B.  ft  Ad.  117; 

8alidd  y.  Joknmm,  1  Hare  207. 
Now,  I  submit  to  your  Lordship  that  the  rubric  as 
to  ornaments  is  a  general  dause,  and  the  rubrics 
giving  detailed  directions  as  to  the  particular  ser- 
▼ices  are  special  provisions,  and  if  they  conflict  the 
latter  must  prevail.  I  also  submit  to  you  aa  a  pio- 
positlon  of  law  that  when  the  general  wnds  whi4^ 
appear  to  conflict  with  the  particular  clause  d  tbs 
same  statute  are  words  of  nferenoe  to  a  previous 
statute,  as  in  the  rubric  under  discussion,  and 
acquire  their  conflicting  force  from  what  is  foimd, 
not  in  the  statute  in  which  they  occur,  but  in  the 
statute  incorporated  by  reference,  it  is  peculiarly 
true  that  they  must  be  restrained  by  reason  and 


right,  and  by  the  manifest  intention  of  the  makers 
of  the  later  statute. 

Kinff  V.  T%e  Poor  Law  Commissumers,  6  Ad.  &  El.  7  ; 

BreU  V.  Bolt,  8  Adams,  216. 
Therefore,  on  these  authorities,  I  think  I  am  clear 
in  the  proposition  with  which  I  started,  that,  in 
construing  this  rubric,  now  the  subject  under  dis- 
cussion, even  assuming  that  there  were  literal  words 
in  it  opposed  to  the  letter  and  spirit  of  the  Acts  of 
Uniformity,  the  Acts  of  Uniformity  would  govern 
and  overrule  that  rubric,  and  that  your  lordsh^s  in 
dealing  with  that  rubric,  will  have  to  take  the  Acts 
of  Uniformity  as  a  whole,  and  not  to  look  at  that 
rubric  as  a  detached  part.  I  think  I  cannot  put 
the  case  clearer  than  this,  that  that  rubric  is  in 
point  of  fact  nothing  more,  nothing  less  than  a 
mere  section  of  the  Acts  of  Uniformity.  On  this 
point  I  have  argued  upon  the  assumption  that  the 
rubric  on  the  ornaments  included  all  the  ornaments 
either  expressly  mentioned  in  Edward  YI.,  first 
book,  or  required  for  the  performance  of  the  ser- 
vices directed  by  that  book.  But  the  sounder  and 
more  reasonable  construction  of  the  rubric  is  that  it 
only  refers  to  the  ornaments  expressly  mentioned 
in  Edward  YL's  first  book.  I  now  proceed  to  con- 
sider the  question  of  elevation.  The  elevation  of 
the  elements  is  a  ceremony  not  appointed  by  the 
Acts  of  Uniformity,  and  consequently  illegal.  It 
is  a  matter  of  no  importance  what  precise  object 
Mr.  Mackonochie  had  in  view  when  he  elevated 
the  elements.  Now,  your  Lordship  will  bear  in. 
mind  that  throughout  the  first  Prayer-book  of 
Edward  YI.  there  is  only  one  ceremony  expressly 
prohibited.  It  is  in  the  Conununion  Service  where 
rubrical  direction  is  annexed  to  the  prayer  of  con- 
secration of  the  elements.  It  is  as  follows :  ^  These 
words  before  rehearsed  are  to  be  said,  turning  still 
to  the  idtar,  without  any  elevation,  or  showing  the 
sacrament  to  the  people."  The  reason  of  this  excep- 
tion is  obvious.  The  repudiation  of  the  doctrine  of 
transubstantiation  was  the  cardinal  point  of  the 
Beformation  so  far  as  doctrine  was  concerned. 
What  is  Uie  object  of  the  elevation  above  the  head  ? 
It  is,  in  point  of  fact,  for  the  congregation  to  adore 
them. 

Lyndwood,  p.  281,  Natea*  of  Pec1diam*s  Canono. 
8rd  book,  2dcd  title^  note  upon  the  word 
'•Elevation"; 

Bock's  Hiemr^a  100 ; 

Lee's  Directonum  ADgllcanun  59,  60,  61 ; 

Littledale's  The  Elevation. 
I  have  directed  attention  to  the  rubric  in  the  Litui^es 
of  Edward  YI.  in  the  Communion  office,  dated  1549, 
where  the  elevation  is  forbidden.  After  the  first 
Prayer-book  of  Edward  YI.  it  was  not  deemed 
requisite  to  insert  this  particular  provision  in  the 
subsequent  Prayer-books,  but  as  no  directions  were 
given  the  minister  to  perform  this  ceremony,  he 
could  not  do  so  without  the  introduction  of  a  cere- 
mony not  directed  by  the  Acta  of  Uniformity.  The 
prohibition  was  omitted  in  Edward  YL's  book, 
merely  because  every  one  understood  that  cere- 
monies not  mentioned  in  tha  Prayer-book  were 
prohibited : 

Artieles  of  Bslfaion,  28  ft  25 ; 

1  Card.  Synodalia,  29. 
Elevation  is  a  ceremony,  and  no  clergyman  has  a 
right  to  use  any  ceremony  not  appcMuted  by  tha 
Book  of  Common  Prayer.    It  is  a  ooonterieit  of 


1  Card.  Doo.  Amiala,  98 ;  : 

Grindal'a    In^atioaa,.    1371,    134,   of   Grindal's 

Bemains  ; 
Becon's  Wocksi  Parka  ed..3fi9 ; 
5Go«ia'sWoi!ks,.a40; 
4OosiD,304; 

Ball  Corruptions  of  Church  of  Borne,  89 ; 
Bldley's  Works,  401,  319; 
6  Foxe*s  Acts  and  Monuments,  661 ; 
Bhiph^s  Litnisies,  U,  63^  66; 
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Mabtin  v.  Mackonoohie.    Flamank  v.  Sdcfson. 


[Abchbs, 


Grind&rs  BeouiQa,  72,  73; 

Tlie  Ritual  BeasoD  Why,  160; 

HaU'b  Fragmenta  Litargica,  vol.  5,  end  of  preface; 

Hymnal  Notes,  pub.  by  Palmer. 

It  appears  from  the  evidence  that  kneeling  took 
place  aftei  the  elements  had  been  consecrated.  Now 
that  was  an  additional  ceremony  not  contained  in 
the  Book  of  Ckunmon  Prayer.  The  directions  in  it 
are  obligatory.  The  mbric  before  the  consecration 
prayer  is  this,  "When  Uie  priest  standing  before  the 
table  hath  so  ordered  the  bread  and  wine/'  it  appears 
from  this  that  he  is  to  stand  before  the  table,  and 
there  is  no  subsequent  directiDn  in  that  consecration 
prayer  for  his  kneeling  down.  There  being  none 
sui^  he  has  no  option,  and  his  kneeling  is  contrary 
o  the  mhric : 

Works  of  Archbp.  Cramner  on  the  Lord^s  Snppar, 
Parker  ed. 

now  come  to  the  question  of  lights.    My  first 
proposition  is  that  lighted  candles  on  the  holy  table 
daring  divine  service,  when  not  required  for  the 
purpose  of  giving  light,  are  illegal,  and  have  not 
been  authorised  by  the  Acts  of  'Uniformity,  but  are 
intimately  connected  with  the  rites  of  the  Roman 
Gathplic  Church.    Before  the  Reformation  there 
woe   two  sets   of   lights,  one  burnt  before   the 
Images,  and  the  other  before  the  holy  elements; 
ihe  lights  required  at  mass  were  enjoined  in  the 
Samm  Missal,  Uke  the  lights  at  baptism ;  and  when 
the  Sarum  Missal  was  superseded  by  the  Prayer- 
book,  which  omitted  any  direction  as  to  tapers  and 
taper-bearers ;  these  ceremonies  became  illegal ;  but 
«   the  lights  referred  to  in  King  Edward's  injunctions 
were  lights  burnt  before  the  reserved  sacrament, 
and  the  object  of  these  was  to  prohibit  all  other 
lights  before  the  sacrament  exo^  the  two  lights 
before  the  reserved  sacrament.    If  the  injunctions 
of  1647  referred  to  the  lights  at  mass  it  would  have 
been  a  complete  idteration  of  the  exlBting  practice 
of    having  lights   held    by   acolytes— a   practice 
enjoined  by  &e  Sarum  Misial — what  would  have 
been  the  result  of  it  ?    It  would  have  been  a  pro- 
hibition of  the  use  of  lights.    I  will  now  come  to 
the  injunctions  of  1547.    When  Edward  VT.  came 
to  the  throne  on  the  28th  Jan.  1547  (and  the  first 
Book  of    Common  Prayer  was  not  agreed  upon 
until  Jan.  1549;,  in  the  first  year  of  his  reign,  cer- 
tain ecclesiastical  ordinances  or  injunctions  were 
issued,  by  which,  inter  aha,  it    was    directed  as 
follows.     I  must  now  refer  your  Lordship  to  the 
first  volume  of  Cardwell's  Documentary  Annals, 
pages  5  and  7.    At  page  5,  paragraph  1,  your  Lord- 
ship will  find  "  that  all  deans,  archdeacons,  par- 
sons, vicars,  and  other  ecclesiastical  persons,  shall 
faithfully  keep  and  observe,"  &c.    Then  I  go  on  to 
the  drd  article  of  these  injunctions,  page  7':  ''And 
shall  suffer  from  henceforth  no  torches  or  candles, 
timers  or  images  of  wax,  to  be  set  afore  any  image 
er  pictuEe,  but  only  two  lights  upon  the  high  altar 
before  the  sacrament"    Your  Lordship  will,  per- 
liapa,    bear   in  mind   those  words,    '<  two   lights 
upon  the  high  alta?  before  the  sacrament;"  that 
is  the  oon<Ution.    There  are  two   conditions  for 
these    lights :    First,    they    must    be    upon    the 
high  altar ;  and  then,  secondly,  they  must  be  before 
the  sacrament,  that  is,  before  the  reserved  sacra- 
ment, "  which,  for  the  signification  that  Christ  is 
the  very  true  light  of  the  world,  they  shall  suffer 
to   remain   stilL"     Now,  my    Lord,   I  may   say 
jparenthetically    that   this  language    corresponds 
substantially  with  the    7th    injunction    of    1538. 
What  does  this  injunotion    do?    I  submit  that 
upon  the  pure  language  of  the  injunction  it  allows 
enly  two  lights  upon  the  altar  before  the  sacra- 
ment, that  is,  two  lights  with  the  condition  that 
they  shall   be  before   the  sacrament — t.e.,  before 
the  reserved  sacrament     In  order  to  carry  out  the 
language  of  tlus  injunction,  the  lights  depended 


upon  the  existence  of  the  altar,  and  the  presence 
of  the  sacrament  Those  are  the  two  conditions. 
There  must,  first,  be  the  altar;  and  there  must, 
secondly,  be  the  presence  of  the  sacrament ;  and 
they  depended  upon  reservation.  So  when  altars 
were  abolished,  and  when  reservatuxi  was  abolished, 
and  the  sacrament  consequently  was  not  present, 
what  was  the  result  ?  Why  that  the  lights  were 
ipao  facto  aboUshed.  That,  as  I  respecSully  con* 
tend  before  your  Lordship,  is  the  legal  and  logical 
result  of  that  laDguaga  Now,  tha'^  <*  before  the 
sacrament "  in  these  injunctions  of  1547  meiDs  tiie 
reserved  sacrament  appears  from  cam^axmg  their 
language  with  that  of  the  injunctions  issued  in  the 
reign  of  Henry  VUL  My  Lord,  in  1  Card.  Doc. 
Annals,  6,  the  King  says :  **  That  part  of  them  were 
given  imto  them  heretofore  by  autliority  of  his 
most  truly  beloved  father  King  Henry  YIU.  of 
famous  memory."  Now,  what  does  that  paragraph 
fdlude  to?  That  paragraph  alludes  to  Cromwell's 
injunction  of  1586  and  1588,  and  it  may  not  be 
unimportant  cursorily  to  consider  their  general 
object  and  effect  The  directions  in  these  injunc- 
tions of  1547,  respecting  the  two  lights,  were  taken 
from  the  injunctions  of  Cromwe^;  in  fact,  tlie 
greatest  part  of  the  injunctions  of  1547  were  only 
a  repetition  of  the  injunctions  that  had  been  issued 
in  the  reign  of  Henry  VHI.,  when  Cromwell  was 
vicegerent  of  his  ecclesiastical  jurisdiction.  At 
the  time  when  Cromwell's  injunctions  were  issued, 
namely,  in  1586  and  1538,  the  doctrine  of  the 
Church  was  defined  by  the  articles  set  out  by  Con- 
vocation, and  published  by  the  King's  autiiority  in 
1586.  The  Formularies  of  Faith,  at  page  11  (I  am 
quoting  from  the  Oxford  edition  of  1825),  will 
establish  that.  What  did  they  do?  They  enunciated 
the  doctrine  of  the  corporal  presence.  The  two  sets 
of  injunctions  issued  by  Cromwell  in  1536  and  1638 
are  likewise  to  be  found  in  5  Foxe's  Acts  and 
Monuments,  165  and  168,  edit.  1 888.  With  regard  to 
the  injunctions  of  1547,  the  first  nineteen  of  them  are 
substantially  repetitions  of  the  injunctions  of  1586 
and  1538.  The  8rd  injunction  of  1547  substantially 
corresponds  with  that  7th  injunction  of  1538  re- 
specting lights.  In  5  Foxe's  Acts  and  Monuments, 
69,  the  fourth  paragraph  in  the  page,  your  Lordship 
will  find  this :  ^*  Shall  suffer  from  henceforth  no 
candles,  tapers,  or  images  of  wax  to  be  set  before 
any  images  or  pictures,  but  only  the  li^t  that 
commonly  goeth  about  the  cross  of  the  church  by 
the  rood-loft,  and  the  light  before  the  sacrament  of 
the  altar"  (the  very  words  of  the  injunction  of 
1547),  "  and  the  light  above  the  s^mlslue."  Your 
Lordship  sees  those  words,  <<  the  light  before  the 
sacrament  of  the  altar ;"  now  can  anything  be  more 
clear  as  to  that  language?  [Hie  Dxah  of  thb 
Abghbb. — It  goes  on,  "  which,  for  the  adorning  of 
the  church  and  divine  servioe,  ye  riudl  suffer  to 
remain."]  I  only  stopped  there,  because  I  was 
merely  discussing  what  was  the  meaning  of  the 
altar,^  and  the  meaning  of  the  two  lights.  Now 
this  language  in  the  injunctions  of  1M7  is  to  be 
found  in  the  injunctions  in  the  reign  ot  Henry  VWL 
At  the  time  when  the  corporal  presence  was  held 
these  lights  were  connected  with  that  doctrine.  I 
submit  that  the  lights  before  the  sacrament  corre- 
spond to  the  lights  "  before  the  sacrament  of  the 
altar"  in  the  injunctions  of  CromwelL  This  has 
been  denied  in  Chambers's  Lights  before  the  Altan 
These  injunctions  of  Cromwell  only  allowed  one 
light  before  the  sacrament ;  but  tlie-  light  does  not 
necessarily  mean  a  single  candle  or  lamp ;  and  in 
fact  the  light  which  is  mentioned  in  these  injunc- 
tions, the  light  of  the  cross  or  rood-loft  and  the 
light  of  the  sepulchre,  did  not  consist  each  of  a 
single  candle  oV  lamp.  The  injunctions  of  Edward 
VL  in  1547  were  in  some  respects  more  Popish  in 
character  than  those  of  1538: 
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Mastih  o.  Mackonoghib.  ,  Flamank  v.  Simpson. 


[Abchsa. 


MooK^  166 ; 

5  Foxe*8  Acts  and  MonnmentBi  168 ;  8rd  injunctloii 

1588 ;  7th  injanction  1547 ; 
Card.  Doo.  Annala,  91 ; 
84  &  35  Hen.  8,  a  If  B.  2; 
81Hen.  8,  al4; 
Statutes  of  Bealm,  740; 
Formalariee  of  Faith,  Oxford  ed.  262. 

When  the  injunctioiis  of  1547  were  istued,  "the 
necessary  doctrine  and  erudition  of  a  Christian 
man**  was  in  force  hy  authority  of  Pariiament. 
Transubstantion  was  at  this  time  the  doctrine  of 
the  Church ;  consequently  Edward  VL  could  not, 
by  the  exercise  of  his  prerogative,  have  prohibited 
the  placing  of  lights  before  the  sacrament.  The 
use  of  theioe  two  lights  was  a  mode  of  showing 
adoration  to  the  sacrament.  The  reserred  sacra- 
ment was  at  this  time  hung  usually  over  the  altar: 

Cranmer,  vol.  i,  p.  18,  Jenkins*  ed. ; 

Granmer,  p.  52,  rarker  ed. 
It  is  only  in  looking  at  the  language  of  these  in- 
junctions, and  looking  likewise  at  the  injunctions 
passed  in  the  reign  of  Henry  VXIL,  coupled  with 
the  Act  of  the  Six  Articles, — ^it  is  only  in  that  way 
that  the  lights  with  the  sacrament  upon  the  altar 
and  in  front  of  the  sacrament  there  had  a  significa- 
tion assigned  to  them.  The  signification  depends 
upon  the  connection;  and  if  the  connection  be 
wanting,  tiie  signification  fails.  In  Stephens' 
Ecclesiastical  Statutes,  p.  348,  the  meaning  of  the 
words  "before  the  sacrament"  may  be  further  illus- 
trated by  recurring  to  the  statute  of  the  1st  of 
Mary,  sess.  2,  c.  3,  s.  4.  Now,  the  Visitation 
Articles  that  were  issued  immediately  after  the  first 
Act  of  Uniformity  are  very  important  in  their 
character  respecting  the  use  of  lights.  The  legality 
of  such  were  never  recognised  titer  the  enactment 
of  the  first  Book  of  Common  Frayer  by  the  bishops 
when  exercising  judicial  or  episcopal  functions ;  the 
same  remark  applies  to  all  visitation  articles  after 
Mary.  The  injunctions  of  1547  never  had  statutable 
authority,  and  the  provisions  of  the  first  Book  of 
Common  Prayer  precluded  their  fulfilment : 


lojunotions  of  1549 ; 
iCi       " 


Card.  Doa  Annals,  74; 
Johnson's  HSS.  in  Bentham's  Hist  of  Beform. ; 
Bidley,  Vis.  Art.,  1  Card.  93 ; 
Bp.  HoopBT,  197 ; 
1  Card.  Doo.  Annals,  sec.  35,  p.  20 ; 

1  Card.  Doo.  Annals,  p.  48. 

Now,  the  reservation  of  the  sacrament  was  virtually 
prohibited  in  the  Liturgies  of  Edward  VI.,  p.  141 
(Ed.  First  book),  read  with  p.  85.  At  this  time  the 
Protestant  Beformers  certainly  objected  to  lighted 
candles: 

Latimer,  Sermon  on  the  Plough,  Sermons,  p.  70 ; 

Cranmers  Lord's  Supper,  pp.  9, 226,  227 ; 

2  Strype's  Oranmer's  Memorials,  pp.  46,  47. 

Now  as  to  the  destruction  of  candlesticks.  In  the 
assignments  there  is  not  an  instance  in  which  a 
candlestick  or  a  censer  is  assigned  for  the  use  of  a 
church  with  one  apparent  exception,  the  Church 
Beview,  219,  265, 375,  688,  746.  The  dates  of  these 
inventories  differ;  some  are  in  1552;  they  came 
between  the  first  and  second  Acts,  and  I  must  now 
refer  to  the  injunctions  of  Elizabeth  of  June  1559. 
The  Stat.  1  Eliz.  cc  1  and  2,  issued  a  set  of  injunc- 
tions; they,  repeat  most  of  Edward's  injunctions, 
but  there  is  a  very  important  omission,  the  injunc- 
tions as  to  the  abused  images  and  lights  are  oniitted 
in  them: 

1  Card.  Doo.  Annals,  221; 

Artidee  of  Visitation,  242 ; 

Orindal*s  Bflmalns,  159, 173. 
In  reference  to  the  authorised  destruction  of  candle- 
sticks and  censers : 

Peacock's  Chnroh  Famltnre,  p.  9. 
Beliance  may  be   placed  on  the  use  of  lighted 
candles  in  Queen  Elizabeth's  private  chape^  but 
the  conduct  of  Queen  Elizabeth  was  not  sanctioned 


bv  the  Chief  Prelate,  or  by  any  large  majority  of 
the  people.  It  arose  from  the  craft  of  some  dis- 
guised papists.  It  was  considered  by  the  Council 
of  Trent  that  there  was  no  better  way  to  demolish 
the  "  Church  of  Heresy**  than  by  "mixture  of  doc- 
trines,*' and  by  adding  ceremonies  more  than  at 
present  permitted : 

Bishop  Bnmett's  Sermon  to  House  of  Commons^ 
168o  * 

Bome's^Taotics,  by  Dr.  Qoode,  1867 ; 

Zurich  Letters,  63,  Parker  ed. ; 

Froude's  Hist  Eng.  145; 

1  Strype's  Annals  of  Beformatlon,  297 ; 
Second  Book  of  HomiUes,  241,  269,  286 ; 
Bishop  Jewell,  Defence  and  Apologv,  176; 
Gorham's  Reformation  Gleanings,  434. 

The  distinction  between  Edward's  lights  (the  lights 
under  the  injunction  of  1547)  and  Elizabeth's  lights 
is  dear.  Edward's  lights  were  in  honour  of  the 
corporal  presence.  Elizabeth's  simply  in  honour  of 
of  the  crucifix.  There  is  no  connection  betweea 
these  lights  and  the  Communion ;  they  were  burnt 
like  the  lights  in  the  Lutheran  churches,  at  other 
services  brides  the  Communion  service.  Now  the 
Puritans  never  raised  any  objection  as  to  lighted 
candles,  but  only  to  unlighted  ones;  this  clearly 
proves  that  there  could  not  have  been  lighted  ones. 

History  of  Troubles  at  Frankfort  in  1554,  pj).  51, 54 
and  Letters  relative  to  English  Beformation,  2nd 
part,  757; 

Gorham's  Bef.  Gleanings,  347; 

2  Hiokergill,  107—405,  441;  8rd  voL,  156— 187» 
ed.  1716 ; 

Bishop  Andrawes*  Minor  Works,  97,  98; 

Bishop  Andrewes'  Pk^ttem  of  Oatechistioal  Doctrine^ 

370,  372; 
Andrewes'  Minor  Works,  83 ; 
Bome's  Tactics,  38 ; 

Hienuvia  Anglicana,  14, 16,  21, 22, 45; 
Wheatley  on  Common  Prayer,  92 ; 
5  Coein,  140,  231,  440 ; 
4Cosin,390,  394; 
Butt  V.  BreUf  3  Adama,  217; 

3  Leigfaton's  Works,  Sermon  4. 

I  submit  that  there  is  no  warrant  in  the  authorities 
I  have  cited  for  saying  that  lighted  candles  were 
used  for  symbolical  purposes  after  the  passing  of 
the  Act  of  Uniformity  of  Charles  II.  And  I  wish  to 
urge  ^pon  your  Lordship  that  the  very  moment  that 
the  statute  30  Eliz.  passed,  the  injunctions  of  1547» 
so  far  as  they  related  to  lights  before  the  sacramen^ 
were  abolished  by  operation  of  that  Act ;  and  that 
lighted  candles,  when  not  used  for  the  purpose  of 
giving  Ught,  are  ceremonies,  and  not  merely 
ornaments  or  decorations.  As  to  the  distinc- 
tion between  the  cross  and  the  altar  li^ts, 
and  between  the  credence  table  and  the  lights:  (  FPes- 
tertm  V.  LiddeO,  6  Moo.  176—187,  70,  16ft— 157.) 
With  respect  to  incense,  I  submit  as  a  proposition 
of  law,  uiat  any  use  of  incense  as  part  of'tiie 
services  of  the  Church,  is  an  addition  to  the  mode 
of  performing  the  service  of  the  Church  prescribed 
in  the  Acts^of  Uniformity.  It  is  an  additional 
ceremony  not  prescribed  and  not  warranted  by 
these  Acts.  Nothing  whatsoever  in  the  statute,  and 
I  believe  also  in  the  canon  law,  can  be  found  to 
warrant  the  use  of  incense.  Edward  yi.'s  first 
book  was  compiled  from  the  several  missals  then  in 
use.  The  Prayer-books  of  Edward  YL,  Elizabeth, 
and  Charles  II.  did  not  contain  any  direction, 
either  express  or  implied,  for  the  use  of  incensei 
The  Sarum  missal  (Walker's  Liturgy  of  the  Church 
of  Sarum,  42)  contains  several  directions  for  the  use 
of  incense;  this  was  while  Popery  was  in  full 
bloom.  The  practices  in  the  churdi  of  St.  Alban* 
accord  with  them  to  a  great  extent.  Kidley  con- 
sidered the  use  of  incense  illegal  (Ridley's  Work^ 
p.  90,  Parker  ed.)  In  "The  Hurt  of  hearing 
Mass,"  Bradford,  810,  the  censing  of  the  sacrament 
is  enumerated  among  the  parts  of  the  mass  un* 
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questionably  abolished.  It  is  dear  that  incense  was 
not  used  at  the  time  of  the  passing  of  Charles  II.'s 
Act  of  Uniformity,  in  fact,  Dr.  Sherlock  was  accused 
of  Poperf  because  he  used  incense,  as  it  was 
ccroneously  supposed,  as  an  act  of  worship.  Incense 
may  be  used  for  fumigation,  but  it  assumes  a  very 
different  cdmncter  when  it  is  used  as  an  addition  to 
the  serrioes  of  the  Church  or  accompanying  any  of 
thsm*  The  following  further  authodties  were 
refened  to: 

Bishop  PilkiDgtoD's  Works,  129 ; 

PeMsook's  Ohttrefa  Pumittti^  90,  92 ; 

The  InreotoriM,  72,  79,  90 : 

]UUohi,cb.l,y.ll; 

Tke  Church  Unian  ocus,  p,  72; 

1  Jewell,  p.  110;  2  Jewell,  pp.  710-713 ; 

5  Andrewes*  Sermons,  pp.  921,  355,  358; 

Andrewes'  Uinor  Works,  pp.  159-102; 

8  Fuller's  Ohurch  History,  p.  348; 

Hiemrgia  Anglioana,  122, 125, 184; 

7  Bishop  Wilson's  Works,  280; 

DodwnU's  Inoensei  Prefaoe; 

Bennett's  Principles  o(  the  Book  of  Common  Prayer, 
156i. 
I  now  proceed  to  the  fourth  charge,  the  mixed 
chalioe.  I  submit  that  the  mixing  of  the  water 
with  the  wine  is  an  additional  rite  and  ceremony 
not  piescribed  in  the  Prayer-book :  secondly,  that 
the  consecration  and  administration  to  the  commu- 
nicants of  wine  and  water  instead  of  wine  alone, 
makes  the  whole  service  a  different  form  or  order 
of  administering  the  Lord's  Supper  from  that 
whidi  is  prescribed  in  the  Prayer-book.  Now, 
Boman  Catholics  attach  great  significance  to  this 
mixing : 

5  Collier's  Eool.  Hist  113  ; 

Walker's  Litargy,  Church  of  Satum,  47; 

Canons  and  Decrees,  Cooncil  of  Trent,  144,  22Dd 
sessLC.  7 

The  Crown  of  Jesus,  194. 
The  mixing  of  water  with  wfne,  then,  is  a  Roman 
CathoUe  rite.  Since  the  Beformation  the  only  trace 
of  the  mixed  chalice  is  in  the  first  Book  of 
Commoa  Prayer,  where  it  is  directed  that  the 
water  alionld  be  mixed  with  the  wine  at  the 
communion :  (Liturgies  of  Edward  YI.  p.  85.)  In 
all  subeequent  Books  of  Common  Prayer  bread 
and  wine  are  exclusively  mentioned  m  the  Holy 
Commanion,  and  no  allusion  is  made  to  the  water 
nor  to  any  vessel  for  holding  the  water ;  and  as  the 
practice  of  mixing  the  water  witii  the  wine  was 
required  by  the  first  Pra^rer-book  of  Edward  YL,  but 
wine  only  is  mentioned  in  the  subsequent  Prayer- 
books,  it  amounts,  in  fact,  to  a  direct  prohibition  of 
the  practiqe,  because  it  evidences  an  intention  to 
abandon  it  or  exclude  it.  The  effect  of  this  omission 
is,  as  has  been  already  shown  that  the  first  book  of 
Edward  YL,  being  intended  to  be  a  complete  account 
aU  the  rites  and  ceremonies  to  be  performed  at 
Divine  service,  all  ceremonies  not  expressly  men- 
tiooed  and  retained  in  that  book  weie  abolished : 

Cranmer's  Bemains.  159 ; 

1  Card.  Doo.  Annals,  93 ; 

5  Edw.  ^  a  1,  8.  5 ; 
Vcm  the  Ehsabethan  Act  of  Uniformity  repeated 
almost  verbatim  the  provisions  of  2  &  8  Edw.  6,  c  1, 
establishing  Edward's  first  book,  and  therefore  it 
must  be  construed  in  the  same  way  as  prohibiting  all 
oeremonies  not  mentioned  in  the  Prayer-book  which 
it  establishes.  Now  the  visitation  articles  of  the 
different  archbishops  and  bishops  in  Elizabeth's 
reign,  and  subsequently,  agree  m  interpreting  the 
Elizabethan  Act  of  Uniformity  in  like  manner.  It 
is  therefore  perfectly  clear  that  the  omission  from 
Edward  YL's  second  book  of  every  direction  as  to 
the  mixing  water  with  the  wine  teodexeA  such  mix- 
ing unlawful :  (Maskell's  Ancient  liturgies,  2nd 
ed.  London,  1866, 184,  preface.)  At  the  beginning 
of  Elizabeth's  reign  the  vessels  previously  used  for 
Hw  mixiiig  instead  of  b^ng  retained  as  ornaments 

Mao.  Cas.— You  Y. 


of  the  Church  were  systematically  got  rid  of :  (Pea- 
cock's Church  Pumiture,  passim.')  The  mixed 
chalice  is  an  abuse : 

The  Catechism; 

Cateohism  of  ConncU  of  Trent,  Dublin  ed.  1829, 

.   214; 

Matthew,  xxviii.,  22-25;  Mark,  xiv.,  22  &  25; 
Luke,  iL,  17  ft  18 ; 

Thirty-nine  Articles,  6th  Art ; 

Becon's  Prayers,  851 ; 

Arehbp.  Whitgift*s  Works,  2nd  vol.,  1574,  541 ; 

Tbirty-nine  Articles,  Arts.  20,  84,  28 ; 

Fnlke^s  Defence  of  the  Translation  ol  the  Bible, 
153; 

Beyers  on  the  Thirty-nine  Articles,  Parker  ed., 

Koweira  Catechism,  212,  213. 
On  these  authorities  then  I  contend  that  this  mixing 
is  contrary  to  the  word  of  Ood,  and  to  the  Thirty- 
nine  Articles,  and  it  is  further  established  that  in 
the  reign  of  Elizabeth  it  was  considered  as  a  matter 
of  essential  importance  that  Uie  sacrament  should 
be  administered  in  wine  and  not  in  wine  and  water. 
Now,  in  the  Canons  of  1604  wine  is  mentioned,  but 
there  is  no  mention  of  water.  The  same  remark  ap- 
plies to  the  rubric  of  1662 ;  there  is  no  reference  in 
the  Prayer-bouk  to  the  mixing,  where  water  is  meant 
to  be  used  it  is  spoken  of  distinctly  both  by  Pro- 
testant writers  and  Roman  Catholic : 

Wnlker,  Liturgy  of  Samm,  47; 

Nicholls  on  Common  Prayer,  appendix,  p.  29 ; 

Answers,  Ac,  by  Mr.  Hut  ton. 
I  desire  now  to  make  a  few  general  observations. 
The  first  is,  that  where  the  Legislature  intended  to 
give  a  discretionary  power  of  varying  the  service,  it 
has  done  so  in  explicit  terms  by  stating  that  one  of 
certain  alternatives  is  to  be  adopted,  as  in  the  choice 
of  sentencel  before  the  Morning  and  Evening 
Prayer,  and  at  the  Offertory,  &c.  &c.  Now,  if  the 
Legislature  had  intended  that  every  clergyman 
should  be  at  liberty  to  alter  or  add  to  the 
service  at  pleasure,  it  surely  would  not  have 
given  him  a  discretion  in  these  most  (com- 
paratively speaking)  unimportant  cases.  1  now 
go  to  another  subject.  It  may  be  maintained, 
and  this  is  an  important  point,  that  any  observance 
which  was  sanctioned  by  the  first  Prayer-book  of 
Edward  YL,  and  is  not  expressly  prohibited  in  the 
present  Prayer-book,  but  is  merely  omitted,  may 
now  be  used ;  and  secondly,  that  anything  which 
was  forbidden  by  the  first  book  of  Edward  YI.,  if 
the  prohibition  was  not  continued  in  express  words, 
and  nothing  said  about  it  in  our  present  Prayer- 
book,  may  be  restored.  This,  probably,  may  be  the 
defence  set  up  for  elevation.  Let  us  test  what 
would  be  the  result  of  giving  effect  to  either  of 
those  propositions.  You  may  either  admit  or  add 
to  the  Book  of  Common  Prayer  in  matters  of  cere- 
monies. Turn  to  page  29  of  the  Liturgies  of 
Edward  YI. ;  in  the  rubric  prefixed  to  the  Venite 
there  is  this,  ^  Then  shall  be  said  or  sung  Venite,*^ 
Now  let  us  contrast  that  with  the  Prayer-book  of 
1662.  The  prohibition  has  been  removed,  and 
nothing  is  said  against  the  using  invitatories  in  this 
psalm ;  consequently,  certain  short  sentences, 
varied  according  to  the  ecclesiastical  season,  may 
be  introduced  l^fore  the  first  verse,  and  after  each 
of  the  five  verses  into  which  the  psalm  is  divided, 
and  after  the  "Gloria  Patri"  at  the  end.  What 
would  become  of  uniformity,  of  the  "  one  order  and 
rite,"  if  that  were  permitted :  ^Blunt's  Annotated 
Common  Prayer,  8.^  These  illustrations  I  can 
proceed  with  througn  the  book  of  Edward  YL, 
pp.  77,  108,  112,  189.  In  further  support  of  my 
observations,  I  desire  to  refer  to 

Bishop  of  LlandalTs  Charge,  1866,  p.  105 ; 

Beport  of  Bitnal  Commiflsioners  as  toBssolutiottS  of 
Bishops  in  1851,  p.  120 ; 

Besolntion  of  Bishops  in  theProyfaioe  of  Ca&terboxx 
on  Bitualism,  1867. 
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Coleridge,  Q.  C.  and  Dr.  Swabty  {Droop  with  them) 
followed  on  the  same  side,  and  refered  to  the  follow- 
ing  additional  authorities : 

The  Savoy  Conference,  in  Hairs  Bellquss  Litnr- 
gic»; 

The  Nonjuring  Liturgy ; 

The  Scotch  Prayer-book  (^Piokerhig's  Reprint) ; 

The  Roman  Missal  Canon  of  the  Mass  Babrio,  in 
Card.  314 ; 

1  Card.  Doa  Annals,  7 ; 

George  Herbert  on  the  Church  and  Church  Orna- 
ments, published  by  Isaak  Walton  in  1682, 
chapter  on  the  Parson's  Church,  Maskell,  138 ; 

Dr.  Newman's  Letter  to  Bispop  Bagot,  bound  with 
pamphlets  relating  to  Tract  AC.  ; 

Lingard's  Antiquities  of  Anglo-Saxon  Church, 
vol.  1,  p.  288; 

Milman's  Latin  Christianity,  vol.  8,  p.  20; 

5  Hooker,  chap.  68 ; 

Liturgy  of  Samm,  translated,  with  notes,  by 
Walker,  pp.  46,  6L 

A  preliminary  objection  having  been  taken  that 
the  decree  or  citation  did  not  contain  in  it  a  suffi- 
cient statement  of  an  ecclesiastical  offence,  except 
as  to  the  mixing  water  with  wine,  and  overruled  on 
the  ground  that  it  had  already  been  taken  before 
the  late  Dean  of  Arches,  and  overruled  by  him, 

Prideavx,  Q.  C.  (  W,  M.  James,  Q.  C.  (a),  and  Dr. 
Tristram  with  him),  for  defendants.— If  tnis  charge  be 
anstainable  at  all,  it   must  be  under  the  second 
division  in  the  penal  clanse  in  the  Act  of  Uniformity 
<2  &  3  Edw.  6,  c.  I.)     The  Act  of  Edward,  sect.  2, 
contains  a  penal  clause,  the  object  of  the  first  part 
of  which  is  to  require  the  use  of  the  Prayer-book, 
that  of  the  second  part  to  prevent  the  use  of  any 
other  service.    This  charge  is  not  a  charge  against 
Mr.  Mackonochie  for  having  refused   to  use  the 
Prayer-book ;    therefore,  if   Mr,  Mackonochie  has 
committed    any  offence  at  all,  he    has    offended 
against  the  second  penal  provision  of  that  clause, 
which  is  to  this  effect :  *'  And  albeit  that  the  same 
be  Boe  godlie  and  good  that  they  give  occasion  to 
every  honest  and  conformable  man  moste  willinglie 
to  embrace  them,    yet   lest    aoye  obstinate,  who 
willinglie  would  disturb  so  godlie  an  order  and 
quictt  in  this  realme,  should  not  go  unpuuyshed, 
that  it  maye  also  be  ordeyned  and  enacted  by  the 
authorite  aforesaid  that  if  any  manner  of  person, 
yicar,  or  other  whatsoever  minister  that  ought  or 
should  synge  or  saye  Common  Prayer  mentioned  in 
.  the  saide  booke."    Now,  to  bring  a  clerk  within  this 
clause,  it  must  be  clearly  shown  that  he  persisted  in 
acting  wilfully  and  obstinately  ;  and  consequently, 
as  Mr.  Mackonochie  has  desisted  from  these  prac- 
'tioes  as  soon  as  he  found  that  they  were  not  ap- 
proved of  by  Convocation,  t<iese  proceedings  can- 
•  not  be  sustained  : 

Ridley's  luj  auctions,  1  Card.  92; 

Gk)dbc)lt'8  Rt-port,  No.  137,  p.  118  ; 

Bsx  V.  Sparkes^ 

Cawdray's  case  in  King's  EccL  Law,  5  Coke. 

It  is  important  here  to  call  attention  to  the  full 
title  of  the  Prayer-book,  which  is  the  same  both 

'  in  the  Acts  of  Edward  and  Elizabeth,  "  fhe  Book 
of  Common  Prajer  and  Administration  of  the 
Sacraments   and   other   Rites  and    Ceremonies  of 

'  the  Church  after  the  Use  of  the  Church  of  Eng- 
land." Now,  the  object  of  the  Act  of  Elizabeth 
was  not  to  establish  Act  of  Parliament  rites,  was 
not  to  introduce  any  rite  which  is  foreign  to  the 
one  Catholic  and  Apostolic  Church,  but  to  pro- 
vide a  special  and  general  use  for  celebrating  in 
the  Church  of  England  the  rites  and  ceremonies 
of  the  Church.    The  terms  rites  and  ceremonies  in 

(a)  Mr.  W.  M.  James,  Q,  (X  (being  on  well)  opened  the  de- 
.  fence  in  an  able  speech,  which  dealt  generally,  bai  briefly, 
wMl  all  the  qtiesttons  at  tosoe,  assigniijig  the  det^fla  to  be 
elaborated  by  his  jonion. 


the  Act  mean  nothing  more  than  the  essential 
office  which  is  celebrated ;  that  is  to  say,  in  this 
particular  case,  the  Eucharistic  service,  called  la 
the  Roman  Church  the  Mass,  in  the  English  the 
office  of  the  Holy  Communion.  But  do  the  words 
rite  or  ceremony  in  the  penal  clause  mean  anything 
different?  It  has  been  contended  that  by  tbB 
words  rite  or  ceremony  there  are  meant  the  indivi* 
dual  pieces  of  ceremonial ;  but  in  the  title  to  the 
Prayer-book,  as  well  as  in  the  penal  clauses  of  the 
statute,  they  are  clearly  used  not  to  indicate  any- 
special  individual  act  of  ceremonial,  but  refer  to 
the  service  as  a  whole.  In  the  rubric  last  but  one 
in  the  first  Prayer-book  the  word  rites  is  clearly 

so  used. 

Behrens*  History  of  the  Prayer-book  1840,  p.  11 ; 
The  Companion  to  the  Prayer-book,  pablished  by 

Parker; 
The  Eucharist,  by  Bennett; 
Homily  on  Common  Prayer  and  tne  Sacraments, 

377; 
Kartin  Bucer  to  the  Ministers  at  Strasburgh ; 
English  Church  Union  case,  p.  44  ; 
Forms  of  Baptism  and  Marriage  Certificates. 

The  rubric  is  not  exhaustive  as  to  mere  ceremonial, 
and  does  allow  the  introduction  of  ceremonial  acts 
into  the  rite,  which  are  essentially  parts  of  the  rite, 
if  they  be  not  at  variance  with  the  ceremony, 
which  the  clerk  is  bound  to  perform.  Now  the 
rubric  was  passed  at  a  time  when  the  usages  and 
practices  of  the  Church  were  well  known,  and  was 
passed  with  reference  to  the  then  state  of  the  com- 
mon ecclesiastical  law,  which  it  only  alters,  so  far  as 
it  alters  it  at  all,  either  by  express  terms,  or  by 
necessary  implication ;  it  does  not,  therefore,  pre- 
clude such  ceremonial  acts  as  were  in  use  in  the 
Church  of  England  at  the  time  when  the  Act  of 
Uniformity  was  passed,  and  which  are  consistent 
with  the  enactments  of  that  statute,  the  Prayer- 
book  was  not  intended  to  deal  with  ritual,  btit 
with  the  form  and  order  of  the  services ;  that  is  to 
say,  the  language  to  be  used,  and  thus  order  of 
succession  of  tbe  different  parts.  I  call  attention 
again  to  the  language  of  the  penal  section  oi  the 
Act ;  the  words  occur,  '*  or  shall  use  wilfully  and 
obstinately  standing  in  the  same  any  other  rite, 
ceremony,  order,  or  form,"  and  it  is  quite  cer- 
tain that  unless  it  can  be  shown  that  the  word 
"use"  was  intended  to  apply  to  ceremonial,  the 
case  of  the  other  side  is  gone.  Let  us  look  at  the 
fifth  pamgraph  of  the  preface  of  the  first  book ;  the 
words  there  are,  *'And  wliereas  heretofore  theie 
hath  been  a  great  divenity  in  saying  and  singing  in 
churches  within  this  realm,  some  following  the 
Salisbury  use,  some  the  Hereioard  use,"  &c.,  it  is 
clear  from  that  preface  that  it  treats  the  first 
Prayer-book  as  a  method  of  providing  that  there 
should  be  one  use  of  "  saying  and  singing:" 

The  Prayer-book  interleaved  by  tiie  Bey.  W. 
Campion,  B.D.  and  the  Bev.  W.  J.  Beaumont, 
note  by  Bishop  of  Sly,  p  10. 
From  this  it  appears  that  tnat  which  is  the  special 
essence  of  the  use  is  not  the  ceremonial^  which  is  a 
mere  accident,  but  the  form  or  order  of  saying  the 
service.  Ceremony  in  the  penal  clause  I  contend  to 
mean  service,  and  if  individual  acts  of  ceremonial 
were  intended  to  be  referred  to  express  words  would 
have  been  used.  Ceremony  as  used  in  the  existing 
Prayer-book,  "  Of  ceremonies,  why  some  he  abolished 
and  some  be  retained,"  refers  to  an  extern  cere- 
mony— a  ceremony  complete  in  itself  in  a  certain 
sense,  but  annexed  to  the  services  of  the  ehurdi, 
and  not  an  essential  part  of  them : 

6trype*0  Cranmer,  1-85. 

Bale^  Inagtt  of  both  Churches,  quoted  by  Btrype^ 
Qodsr  date  1544. 
Now  all  the  usages  complained  of  were  in  force  at 
the  time  of  the  Reformation  by  the  oonunon  eccle- 

iticai  lav  oi  Eoglsnd;  and  the  qnestisn  i%  hwre 
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the  Statutes  of  Uniformity  taken  away  the  ri|;ht 
of  following  the  common  ecclesiastical  law.  The 
pntumption  is  against  it.  An  Act  of  Parliament 
if  to  be  interpreted  with  reference  to  the  common 
law,  and  only  operates  on  the  common  law  so  far  as 
it  is  repognant  to  the  statute : 

DwUiB  on  Statutes,  518. 
'Hiis  is  analogous  too  to  the  interpretation  of  usages 
in  the  contracts  of  trade.  Are  any  of  the  practices 
complained  of  forbidden  expressly  ?  That  cannot  be 
|fetended;  the  other  side  do  not  pretend  that  the 
«leTation  is  now  forbidden  by  the  rubric  that  did  exist 
in  the  first  Prayer-book  of  Edward.  It  is  admitted 
that  it  is  repealed,  and  it  is  argued  that  it  was  no 
longer  necessary  to  have  a  prohibitory  rubric  in 
•order  to  forbid  it.  Now,  Mr.  Coleridge  assumed 
-that  because  no  manual  acts  are  prescribed  by  the 
aecond  Prayer-book,  that  no  clergyman  could  legally 
perform  them.  This  book  was  in  force  from  1552  to 
1661.  Tho  second  Act  of  Uniformity  says  that 
the  second  book  has  been  made  fully  perfect,  but  it 
is  too  much  to  ask  your  Lordship  to  conclude, 
especially  as  an  important  ceremonial  in  the  first 
Act  has  in  the  second  been  left  out ;  therefore  that 
the  manual  acts  the  putting  the  bread  upon  the 
altar,  the  taking  the  cup  in  hand,  the  breaking  of 
the  bread,  were  not  to  be  performed.  The  acts  of 
consecration,  while  the  second  book  was  in  force, 
were  borrowed  from  the  first,  otherwise  no  manual 
acts  could  have  been  performed ;  usage,  too,  as  ap- 
pears from  Bishop  Cosin,  is  against  my  learned 
friend.  The  consecration,  no  doubt,  did  take  place, 
and  where  is  there  a  record  in  all  the  Puritan  lite- 
rature^ of  a  conviction  for  the  performance  of 
any  act  of  consecration?  for  it  cannot  be  doubted 
that  many  clergymen  would  not  give  it  up.  And 
then  there  were  and  are  still  in  force  the  penalties 
attaching  to  the  laity  for  attending  services  not  in 
accordance  with  the  Prayer-book.  Again,  if  the 
construction  relied  on  by  the  other  side  is  correct, 
how  can  the  existence  of  certain  canons  regulating 
certain  acts  in  the  performance  of  Divine  service,  be 
accounted  for;  such,  for  instaoce,  as  the  18th 
Canon  directing  the  bowing  at  the  name  of  tlie 
Bedeemer,  but  my  friend's  argument  is  that  an 
ancient  custom  of  the  Church  goes  for  nothing 
unless  re-enacted  in  the  Act  of  Uniformity : 

Eicot  ▼.  MaUin^  Notes  of  Ecol.  &  Mar.  Cases,  532 ; 

Bsrder  v.  Haie^  Kotes  of  Cases,  111. 
The  canon  by  which  a  fair  linen  cloth  is  directed 
to  be  placed  on  the  altar.  The  first  Prayer- 
book  says  nothing  about  it;  the  second,  which 
yielded  so  much  to  the  prejudices  of  the  Puritans, 
ordered  it.  Can  there  be  a  doubt  it  was  used  in  the 
mean  time  ?  Now  there  is  one  practice  almost  uni- 
versal—that is,  the  singing  of  the  Gloria  at  the  time 
of  the  Gospel.  It  is  prescribed  in  the  first  Prayer- 
book,  it  is  not  in  the  second,  and  yet  it  is  continued 
to  be  used.  Now,  there  are  several  prohibitory 
rubrics  which  uselessly  burden  the  Prayer-book  if 
whatever  is  not  expressly  enjoined  is  forbidden. 
This  difficulty  is  attempted  to  be  got  out  of  by  a 
teferenoe  to  the  matins,  ^  Then  shall  be  said  or  sung 
without  any  invitatory,  this  p|salm — Venite  Exul- 
iemus,"  and  my  friend  used  it  in  this  way :  he  says 
if  a  prohibitory  rubric  is  necessary  to  forbid  a  thing, 
why  say  *<  without  any  invitatory.'*  The  answer  is 
in  the  following,  that  that  is  rather  a  directory  than 
a  prohibitory  rulnric ;  but  if  you  cannot  go  out  of 
the  four  corners  of  the  existing  Prayer-book,  what 
is  the  use  of  the  ornaments  rubric.  The  only  cases 
which  can  be  cited  on  these  points  are  Rex,  v.  fyarket^ 
ithich  18  an  express  authority  that  if  you  say  or 
•mg  the  service  according  to  the  use  of  the  Church 
cf  England  you  may  say  another  prayer;  there 
Is  also  the  ease  of  Newberry  y.  Goodwin^  1 
Phil  282.  Now  that  is  no  decision  even  that 
w»ds^  not  to  speak  of  geatmes,   may  not  be 


added.  In  the  Westerton  case  the  Privy  Council 
refer  to  FauIMiner  v.  Lichfield,  Moo.  186,  but  they  did 
not  mean  to  extend  the  principle  so  far  as  the  mere 
words  they  use  seem  to  warrant.  This  appears  the 
more  clearly  by  a  reference  to  Dr.  Lushington's 
remarks  in  the  judgment  in  Faulkiner  v.  LichJUldj 
in  the  Westerton  case,  p.  30.  It  is  necessary  too  to 
bear  in  mind  the  particular  object  of  the  Privy 
Council  which  was  to  let  in  the  credence  table,  in 
support  of  the  proposition  that  I  have  been  laying 
down  that  the  rubrics  are  not  exhaustive : 

The  Annotated  Book  of  Common  Prayer,  p.  21 ; 
Bishop  Cosin's  works,  vol.  5,  p.  65 ; 
The  Ritual  Introduction,  by  Perry ; 
Report  of  Ritual  Commissioners,  p.  121,  Letter  of 
Bishop  of  Exeter. 

I  now  come  to  the  question  of  lights.  First,  as  to 
their  symbolical  meaning.  It  is  said  that  they  sym- 
bolise Popish  superstition;  this  is  not  so  in  the 
Anglican  branch  of  the  Catholic  Church ;  they 
signify  that  Christ  is  the  true  light  of  the  world :  in 
the  Roman  branch,  substantially  they  signify  the 
same  thing,  and  in  the  Greek  branch  go  further,  and 
typify  the  incarnation  of  the  Word  of  God,  by 
which  He  gives  light  not  only  to  men  but  to  angels. 
I  shall  respectfully  submit  that  upon  two  grounds 
the  use  of  these  candles  is  perfectly  lawful.  Now, 
my  learned  friend  said,  "  I  do  not  put  it  on  orna- 
ments;" that  looks  as  if  he  felt  that  if  I  could 
prove  they  were  ornaments,  decision  would  be 
against  him.  These  candles  are  either  embelUsh- 
ments  or  ornaments ;  it  is  impossible  to  put  a  third 
construction  on  them.  If  they  are  embellishments, 
that  is  to  say,  if  they  are  not  used  in  any  part  of 
the  ceremony  of  the  Lord's  Supper,  how  can  the 
use  of  them  be  a  violation  of  the  penal  clause.  The 
distinction  between  embellishments  and  ornaments 
is  this,  the  Judicial  Committee  say  that  whatever 
implement  is  used  in  the  service  is  an  ornament ;  if 
the  candles  are  used  as  part  of  the  ceremony  they 
are  ornaments ;  but  if  the  candles  are  not  used  in 
the  service  they  are  a  mere  embdlishment,  and  the 
ornaments  rubric  does  not  touch  them.  This 
was  the  ground  on  which  the  use  of  the  cross  was 
justified  in  the  Privy  Council.  Now,  my  friend  was 
right ;  the  candles  are  not  ornaments ;  they  are 
embellishments ;  they  are  in  the  same  category  as 
the  cross,  and  are  not  implements  used  in  the 
service ;  and  if  so,  whether,  on  a  civil  proceeding 
they  might  be  removed  or  not,  the  defendant  cannot 
be  prosecuted  in  this  way  concerning  them.  The 
fact  that  they  are  lighted  does  not  the  less  make 
them  embellishments.  Grant  that  the  fact  shows 
that  they  are  symbolical,  but  so  is  the  cross,  so  are 
the  varied  altar  cloths,  both  held  to  be  legal.  The 
mere  fact  of  lights  being  used  at  any  service  of  the 
Church  does  not  mean  that  they  are  part  of  the 
service  that  is  being  performed.  It  might  as  well 
be  argued  that  if  there  be  hoUy  on  the  altar  at 
Christmas,  it  is  used  in  the  administration  of  the 
services.  When  a  marriage  takes  place  the  altar 
is  often  decorated:  the  same  reasoning  applies. 
Candles  do  not  appear  in  the  light  of  church  orna- 
ments in  Lynwode,  for  the  reason  that  they  were 
only  embellishments,  and  there  can  be  no  doubt 
they  were  burnt  on  the  altar  in  Lynwode's  time. 
If  they  are  not  ornaments,  but  merely  illegal 
embellishments,  the  matter  should  be  determined 
civilly,  and  not  criminally.  If  they  are  embellish- 
ments, which  may  be  lawful  or  not,  then  1  say 
these  are  matters  for  the  discretion  of  the  bishop. 
Theinjanctions  of  1547  had  binding  legal  effect,  as 
is  decided  in  an  elaborate  judgment  of  Sir  Joha 
DodsoB.  Now,  the  subsequent  repeal  of  Par- 
liament would  not  invalidate  the  injunctions  pre- 
viously issued  under  it.  Upon  the  true  construction 
of  the  judgment  of  the  Privy  Council  in  the 
Westerton  case  upon  tho  oraamenta  rubric,  what- 
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OTer  was  UwfuUj  used  under  the  first  Prayer-book 
of  Edward  VX  is  lawful  now.  The  intention  of 
Elizabeth's  Parliament,  no  doubt,  was  to  resort  to 
the  status  which  existed  under  Edward's  first  book. 
There  can  be  no  doubt  that  candles  were  used,  both 
de  facto  and  de  fare,  under  the  first  Prayer-book  of 
Edward: 

Letter  by  Martin  Bncer  and  Paul  Fagins  to 
Ministers  at  Strasburg ; 

English  Church  Union  cn$ey  p.  44 ; 

John  Hooper  to  Heniy  Bulllnger,  Original  Letters, 
Parker  Society,  ed.  71 ; 

MaskelVs  Andeot  Liturgies,  preface^  p.  1 ; 

The  History  of  the  Prayer-book  and  other  Books 
of  Authority,  hj  the  Bey.  Thomas  Lathbary, 
p.  150^ 

JSliza  Shtnton^s  case^  Palmer's  Beports.  296; 

The  Duke  of  Somerset  to  Cardinal  Pole,  Chtr<A 
Union  oaae,  p.  45. 
Now,  whatever  is  prescribed  by  the  injunctions  of 
]  547  is  prescribed  in  the  fint  Prayer-book  in  which 
they  are  incorporated  by  yirtue  of  the  words  in  the 
omamenta  rubric,  **  after  such  form  or  is  appointed 
by  the  King  Majesty's  injunctions,"  the  retaining 
of  the  two  lights  there  is  prescribed  by  the  Prayer- 
book  established  by  the  authority  of  Parliament. 
As  to  the  lights  before  the  resenred  sacrament,  it 
never  was  the  practice  of  the  Church  to  have  lighta 
burning  before  the  reserved  sacrament ;  the  lights, 
then,  in  the  injunction  do  not  refer  to  the  reserved 
sacrament.  And  the  light  before  the  rood  loft  which 
has  been  cited  as  the  foundation  of  this  injunction 
cannot  have  anything  to  do  with  it — ^fint,  because 
it  speaks  of  ^lights,"  and,  secondly,  because  it 
speaks  of  lights  other  than  those  on  the  Communion 
table,  the  practice  of  the  Church  was  to  have  only 
one  light  before  the  reserved  sacrament)  which  was 
to  be  continually  burnt: 

Canons  of  Archbp.  Beynolds,  Lynwoda,  248 ; 

Injvnotions  of  1538, 8  Wilkins,  842  ; 

EngUah  Church  Union  com,  p.  70. 

The  lights  before  the  sacrament  were  not  there  sym* 
bolUcidly,  but  to  do  honour.  The  words  **  before  the 
sacrament,"  in  theinjuction,  mean  during  the  whole 
celebration. 

1  Cranmer  p^  3  ( 

Perry  on  Kneeling,  p.  20 ; 

Canon  42  of  Edgar,  anno  960,  Johnson's  Canons; 

1  Card  Doc.  Annlas,  179. 
Under  the  fint  Prayer-book,  as  much  of  the  sacra- 
ment as  was  not  required  for  the  sick,  was  consumed 
then  and  there  (2nd  .Rubric  of  Communion  of  the 
sick.)  The  following  authorities  were  also  referred 
to— 

Chambers  on  Lighta,  86  and  ooctHn ;  Constltations 
of  WUliam  deCantilope;  Wilk.  1,  657;  Cardinal 
Pole's  Constitution,  1555; 

Cromwell's  Injunction,  1586 ; 

Bobertson'a  How  shall  we  Conform  to  the  Churoh 
of  England,  p.  84 ; 

Strype's  Ecdesiaetical  Memoirs,  vol.  8,  n.  22 ; 

Cranmer's  Cateohism,  1548,  Burton's  ea. ; 

EngUsh  C^urt^  Union  oase^  69. 
I  come  to  the  question  of  incenae.  Now  there  can 
be  no  doubt  that  incense  waa  used,  de  facto,  in  the 
time  of  Edward  VI.,  and  from  that  time  to  thia 
there  is  not  a  single  prohibition  against  the  use  of 
incense,  the  injunctions  about  lights  recognise  the 
use  of  incense  incidentally : 

Dr.  Littledale  on  Incense;  document  taken  from 
Lord  Lyttleton's  M.SS.,  containing  an  account 
of  expenses  due  from  Bishop  Cosin  for  candles 
and  oeosors 

PiUdogtons  Worki,  Parker  ed.  129. 
The  evidence  upon  which  the  mixed  chalice  reata 
in  tiie  early  Church  is  veiy  strong.    I  do  not  con- 
tend that  the  use  of  the  mixed  chalice  ia  at  all 
neoeaaary: 

Homily  on  the  Book  of  Common  Prayer,  Oxford 
ad,  819 ; 

Liturgy,  traadated  by  Dr.  Keale : 


BenneU's  Hist  of  Eucharist,  17 ; 

Pamphlets  by  Dr.  Littledale,  and  Mr.  Grnber. 
Under  the  Sarum  uae,  the  Order  of  the  Communion, 
and  the  first  Prayer-book  of  Edward  YI. — wine  witk 
a  littie  pure  water  is  to  be  put  on  the  altar  and 
conaecrated,  and  the  contents  of  the  cup  are  after- 
wards called  wine.  Under  these  circumstance,  ia 
the  absence  of  any  rubric  to  the  the  contrary,  the 
fair  inference  to  be  drawn  is,  that  when  they  apeak 
of  consecrating  tiie  wine  they  are  speaking  oi  the 
same  thing  which  was  to  be  consecrated  under 
former  books,  the  legal  presumption  is  in  favour 
of  thia  view,  that  the  old  atate  of  thinga  waa  to 
renudn.  If  we  were  living  under  Edward's  second 
Prayer-book,  the  necessity  there  would  be  of  aup- 
plying  the  manifest  deficienciea  of  the  rubrical 
directiona  from  the  first,  and  if  there  is  any  defi- 
ciency in  the  preaent  scanty  rubric,  we  may  also  go 
back  to  Edward's  fint  book  to  supply  it : 

Perry*8  I>awful  Church  Omamente,  p.  457 ; 

Sacra  PriTaU  of  Dr.  Wilaon,  p.  58,  Oxford  ed.,  105^ 

7  Collier's  Eccl.  Hi8t,  433; 

EUsloy's  Annotations  on  the  Gospels,  voL  1,  416- 
420. 
I  now  come  to  the  question  of  elevation.  This  is  a 
mere  question  of  excess  of  action,  and  ia  a  matter 
which,  if  wrong  at  all,  ahould  be  left  to  the  dia- 
cretion  of  the  bishop  to  be  dealt  with ;  but  I  submit 
that  it  is  lawf uL  Now,  what  is  forbidden  by  the 
rubrics  is  the  turning  round  and  elevating  and 
showing  the  sacrament  to  the  people.  The  rral  ex- 
planation of  the  words  in  the  Order  of  the  Com- 
munion is  that  the  Divine  mystery  had  already 
been  performed,  the  Divine  action  completed,  the 
lifting  up  to  Qhod  had  already  taken  place.  The 
aubaequent  consecration  was  simply  for  the  purpose 
of  communion;  and  the  Divine  mystery  having 
been  already  celebrated,  that  which  was  essentially 
a  part  of  the  Divine  mystery,  but  which  waa  per- 
haps net  essentially  a  juat  for  the  mere  purpose  of 
communion,  was  directed  to  be  omitted.  I  contend 
that  the  lifting  up  and  elevating  is  recognised  in 
the  rubrics  as  part  of  the  Divine  action.  There  are 
two  prohibitoiy  rubrica,  one  being  the  Order  of 
Communion,  issued  a  year  before  the  fint  Prayer- 
book.  This  forbids  the  lifting  up  in  general  terms, 
and  its  object  ia  to  forbid  elevation  where  the  ob- 
ject is  communion.  The  object  of  the  rubric  In  the 
Prayer-book  is  to  prohibit  the  devation  to  the 
people.  This  latter  used  to  be  practised  in  the 
Roman  Church,  and  is  still  done  by  the  Pope  him- 
self (^Dublin  Review,  Oct.  1867)  during  the  celebra- 
tion, and  is  generally  practised  in  that  Church  at 
the  communion : 

Injunctions  of  Edward  VI.,  Card.  Doc.  Annals,  75» 
Nal7; 

Parkers  Letter  to  Cecil,  Church  Union  oaee,  81 ; 

Grindale*  Injunctions,  Card.  869; 

Bumet*8  Exposition  of  Twenty-eighth  ArtidsL  Dr. 
LitUedale^  10; 

Consecration  Prayer  in  Greek  Liturgy,  Dr.  Neale; 

Liturgy  of  St  Basil,  160. 
It  ia  said  that  the  elevation  ia  contrary  to  the 
Twenty-Eighth  Article,  but  that  Article  does  not 
contain  a  prohibition,  it  only  contains  a  statement. 

Burnet,  415,  Clarendon  Press,  1819 ; 

Sparrow*8  edition  of  Burnet,  1671,  p.  102 ; 

Perry  on  Kneeling,  58 ; 

Traits  de  I'Ezposition  dn  Sahite  Sacrament  del 
Antel,  a  4 ; 

Canons  6  and  7,  Couucil  of  Trent,  18th  seas. ; 

Edwardian  Arts,  1552; 

Perry  on  Kneeling,  90 ; 

Cranmer*s  Bemaiua,  part  1,  p.  481 ;  and 

Original  Letters,  voL  1,  No.  14,  p.  24,  Parker  ed. ; 

Card.  Pole*8  Visitotion  Arta.,  1  Oard.  207. 

With  regard  to  the  question  of  kneeling,  it  ia  only 
necesaaiy  for  me  to  call  attention  to  thia,  that  upon 
the  true  conatruction  of  the  rubric  there  ia  no  mofe 
direction  for  the  celebrant  to  kneel  when  he  reoeivea 
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the  U^Med  oommanion  thin  at  any  other  time 
during  the  celebration  of  that  rite.  It  is  quite  clear, 
if  the  rubric  be  carefully  looked  into,  that  the 
dtrectioB  to  kneel  is  limited  to  the  people.  I  con- 
clude nijr  obeenrations  threading  an  extract  from 
the  recent  charge  of  the  Lord  Bishop  of  SaUsburr, 

Dr.  TVtBtram  further  contended,  that  as  the  foun- 
dation of  this  prosecution  was  an  alleged  riolation 
of  the  Act  of  Uniformity  of  Charles  II.,  for  which 
the  defendant  was  liable  under  the  statute  either  to 
be  indicted  in  a  criminal  court  or  to  be  prosecuted 
in  the  Ecclesiastical  Court»  this  court  was  not  en- 
titled to  find  him  guilty  of  the  offences  charged 
unless  it  was  satisfied  that,  upon  indictment  in  a 
criminal  court,  he  would^  under  the  circumstances, 
bsTe  been  found  guilty.  Also,  that  the  injunctions 
of  1547,  enjoining  two  lighted  candles  to  be  placed 
on  the  high  altar,  were  issued  under  the  Supremacy 
Act  (26  Hen.  8,  c  1),  which  was  still  in  force,  and 
not  under  the  Act  of  Proclamations  (32  Hen.  8), 
there  having  been  three  injunctions  issued  prior 
to  the  passing  of  the  hist  statute:  (1  Strype's 
Memorials,  part  2,  p.  495.)  Upon  the  authority  of 
the  English  Canon  Law,  and  whaterer  construc- 
tion to  be  put  upon  the  rubrics  of  the  present 
Prayer-book  taken  in  conjunction  with  the  rubrics 
of  the  former  Prayer-books,  he  cited 

Eacoft  Y.  3tastm,  4  Hoa  P.  0. 123 ; 

Kemp  V.  WicktM,  8  PhilL  264. 

Stqphtm,  Q.  C,  replied. 

March  28.— Sir  R.  Philumobb  delirered  the 
following  judgment. — ^This  case  of  Martin  v.  Mac 
komochie  was  brought  before  my  predecessor  in  this 
cbaur  by  letters  of  request  from  the  Bishop  of 
London,  under  the  proyisions  of  the  3  &  4  Vict.  c.  86. 
That  statute,  passed  in  the  year  1840,  enables  any 
bishop  within  the  Province  of  Canterbury  either  to 
try  the  case  of  a  clerk  for  a  criminal  offence  before 
himself  with  certain  assessors,  or  to  send  it  to  the 
Court  of  the  Archbishop  for  trial  in  the  first 
instance.  Since  the  passing  of  this  statute,  bishops 
have  very  generally  availed  themselves  of  the  latter 
provision,  and  this  court  has  now  before  it  several 
cases  so  sent  from  several  suffragan  dioceses  of  the 
Province  of  Canterbury.  The  letters  of  request 
were  accepted  by  Dr.  Lushington,  and  I  was  one  of 
the  counsel  in  the  case  for  the  accused  clerk.  When 
the  archbishop  was  pleased  to  confer  on  me  the 
judgeship  of  his  court,  I  proposed  to  hear  the  case 
with  assessors.  To  this  the  promoter  demuired. 
I  then  appointed,  as  my  patent  gave  me  power,  two 
surrogates.  The  counsel  for  Mr.  Mackonochie 
applied  to  the  Court  of  Queen's  Bench  for  a  rule 
nut  to  show  cause  why  the  prohibition  should  not 
go  to  these  surrogates,  upon  the  ground  that  I  had 
exceeded  my  power  in  appointing  them.  The  pro- 
moter or  accuser  did  not  appear  to  show  cause 
against  the  prohibition,  and  the  rule,  upon  an 
ex  parte  statement,  was  perhaps  almost  neces- 
sarily made  absolute.  But  I  think  if  the  rule 
had  been  opposed,  and  the  powers  given  by  my 
patent,  and  also  the  fact  of  the  invariable 
usage  of  this  court,  as  proved  by  its  earliest  records, 
to  appoint  surrogates,  being  duly  brought  to  the 
attention  of  the  Court  of  Queen's  Bench,  it  would 
have  refused  the  rule.  ~  I  mention  this  circumstance 
in  order  to  prevent  any  inconvenience  which  might 
ensue  from  its  being  supposed  that  this  court  had 
no  power  to  appoint  surrogates.  There  are  two 
modes  of  procedure  in  the  ecclesiastical  courts— one 
of  a  civil,  and  the  other  of  a  criminal  character. 
There  had  been,  in  recent  times,  two  leading  judg- 
menis  delivered  upon  the  lawfulness  of  certain 
omameuts  (to  whidi  word  a  precise  legal  meaning 


has  been  attached^  used  during  the  celebration  of 
divine  worship^  ana  certain  decorations  of  churches. 
In  both  these  judgments  the  questions  for  judicial 
decision  were  raised  in  the  civil  form  of  procedure. 
The  Stone  Altar  Case  (as  it  has  been  commonly 
called)  arose  on  an  apphcation  for  a  faculty  in  the 
consistory  of  Ely,  and  was  brought  on  appeal  to  this 
court  The  causes  relating  to  the  Knightsbridee 
churches  were  instituted  in  a  similar  way  in  the 
consistory  of  London,  from  the  decision  of  which 
court  an  appeal  was  prosecuted,  first  to  the 
Court  of  Arches,  and  ultimately  to  the  Judicial 
Committee  of  the  Privy  Council,  which  last 
tribunal  recommended  Her  Majesty  to  reverse, 
upon  many  points,  the  decision  of  the  courts  below. 
Ab  the  archbishops  and  the  bishops,  who 
are  Privy  Councillors,  are  only  members  of  the 
Judicial  Committee  in  cases  of  criminal  proceed- 
ings against  clerks  in  holy  orders,  the  prelates  who 
did  sit  on  this  last  occasion  sat  only  as  sissessors 
and  not  as  members  of  the  court.  The  proceedings 
taken  in  this  case  are  of  a  criminal  character,  and 
the  sound  <^  them,  so  to  speak,  is  harsher  than  that 
of  those  in  the  cases  to  which  I  have  referred,  but 
substantially  the  same  end  is  sought,  and  the  same 
remedy  pursued;  and,  with  an  exception  to  be 
hereafter  stated,  I  am  not  prepaied  to  say— inas- 
much as  not  only  certain  ornaments,  but  also  the 
use  of  them  in  the  services  of  the  church,  are 
complained  of— that  it  would  have  been  competent 
to  the  promoters  to  have  brought  before  me  in  a 
civil  form  all  the  matters  contained  in  these  criminal 
articles.  They  are  comprised  under  the  following 
heads :— (1)  The  elevation  of  the  blessed  sacrament 
of  the  Lord's  Supper,  accompanied  in  Mr.  Mackono- 
chie's  case  by  kneeling,  or  "  excessive  kneeling,'*  at 
times  not  prescribed  by  the  rubrics.  (2)  The  use  of 
incense  during  the  celebration  of  the  Eucharist. 
(3)  The  mixing  of  water  with  wine  at  the  time  of 
the  administration  of  the  Lord's  Supper.  (4)  The 
use  of  lighted  candles  upon  the  holy  table.  It  will 
be  necessary  presently  to  enter  into  a  fuller  and 
more  detailed  statement  of  each  of  these  charges, 
and  of  the  answers  to  them.  I  will  only  observe 
that,  with  one  exception,  to  be  noticed  hereafter, 
there  is  no  dispute  in  the.  case  as  to  the  facts  to 
which  the  law  is  to  be  applied. 

The  law  principally,  though  not  exclusively, 
relied  upon  bv  the  coimsel  for  the  promoter  is 
contained  in  the  Statutes  of  Uniformity.  I  must 
refer  to  these  statutes.  The  first  statute  is  that  of 
2  &  3  Edw.  6,  c  1,  which  accompanied  the  first 
Prayer-book.  The  second  is  that  of  5  Edw.  6,  c.  4, 
which  accompanied  the  second  Prayer-book,  and 
has  been  repealed.  The  third  is  that  of  1  Eliz.  c.  2, 
the  penal  sections  of  which  are  in  force.  The 
additions  made  to  the  Prayer-book  by  James  I 
were  not  accompanied  by  a  separate  statute,  but 
were  made  under  the  powers  conferred  upon  the 
Crown  acting  with  the  metropolitans,  under  a  clause 
of  the  statute  of  Elizabeth.  Fourthly,  the  present 
Statute  of  Uniformity,  the  13  &  14  of  Car.  2,  c  4, 
which  embodies  ho  much  of  the  stat.  of  2  &  3 
Edw.  6,  c.  1,  and  of  1  Eliz.  c.  2,  as  were  necessary 
for  *^  the  establishing  and  confirming  "  of  tbe  new 
Prayer-book.  It  is  necessary  to  refer  somewhat  at 
length  to  the  statutes  now  in  force.  [His  Lordship 
here  read  at  length  the  2  &  3  Edw.  G,  c.  ss.  1,  7, 
and  8;  13  &  14  Car.  2,  c.  4,  ss.  1,  2,  24,  17,  and 
1  Eliz.  c.  s.  27.] 

The  main  proposition  upon  which  the  alleged  un- 
lawfulness of  all  the  matters  contained  in  the 
criminal  articles  has  been  rested  by  tiie  counsel  for 
the  promoter  is,  that  they  are  all,  in  effect,  rites 
and  ceremonies  other  than  and  additional  to  those 
which  are  prescribed  in  the  Prayer-book  and  the 
Act  of  Uniformity.  The  answer  to  this  charge  is 
twofold :  first,  it  is  averred  that  the  matters  com- 
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plained  of  Are  not  rites  or  ceremonies;  secondly, 
that  if  they  fall  within  either  category  they  are  not 
"other  than  or  additional  to"  those  presorlbed  in 
the  Book  of  Common  Prayer,  in  the  sense  of  being 
at  Tariance  with  or  repugnant  to  them,  forasmuch 
as  they  are  in  accordance  with  and  subsidiary  to 
them.  Under  the  first  position  they  maintain  that 
the  terms  **  rites  and  ceremonies "  mean  an  entire 
service,  such  as  masses  for  the  dead,  or  seryices  for 
particular  festivals ;  or  customs  such  as  creeping  to 
the  cross,  and  the  like,  which  were  abolished  at  the 
time  of  the  Keformation ;  that  the  elevation  of  the 
blessed  sacrament,  excessive  kneeling,  the  use  of 
incense,  the  mixing  water  with  the  wine,  the  light* 
ing  of  candles,  are  elements  or  ingredients  of  a  rite 
or  ceremony,  and  not  a  rite  or  a  c^emony  per  m. 
The  terms  rite  and  ceremony,  as  used  in  the  first 
Prayer-book,  and  from  thence  imported  into  our 
present  Prayer-book,  are  terms,  so  to  speak,  of 
ecclesiastical  and  ritual  art,  and  must  be  construed 
with  reference  to  their  use  in  contemporaneous  and 
other  works  of  writers  upon  ritual,  unless  they 
receive  a  different  meaning  from  a  comparison  of 
other  passages  or  parts  in  the  Prayer-book  or 
etatute  in  which  they  are  found.  I  must,  therefore, 
refer  at  length  to  the  preface  in  our  Prayer-book 
entitled,  "  Of  rites  and  ceremonies."  [His  Lordship 
read  the  preface  referred  to  in  full.] 

Perhaps  it  would  be  difficult  to  deduce  from  this 
language  any  certain  conclusion  as  to  the  precise 
eense  in  which  the  terms  rites  and  ceremonies  are 
used.  In  the  first  Prayer-book,  at  the  close  of 
the  dissertation,  which  is  at  the  end  of  the  services, 
'*  Of  ceremonies,  why  some  be  abolished  and  some 
retained,"  are  "  certain  notes  for  the  more  explica- 
tion and  decent  ministration  of  things  contained  in 
this  book,"  one  "  note "  is  "  as  touching  kneeling, 
crossing,  holding  up  of  the  hands,  knocking  upon 
the  breast,  and  other  gestures,  they  may  be  used  or 
left  as  every  man's  devotion  serveth  without  blame." 
This  note  does  not  appear  in  the  subsequent 
Prayer-books,  but,  nevertheless,  at  tiie  Hampton- 
court  conference  in  the  year  1004,  the  Bishop  of 
Winchester,  replying  to  the  objections  made  by  the 
Puritans  to  the  use  of  the  cross  in  baptism  and 
ceremonies  generally,  said, — "In  prayer,  the  kneel- 
ing on  the  ground,  the  lifting  up  of  our  hands,  the 
knocking  of  our  breasts,  are  ceremonies  significant : 
the  first  of  our  humility  coming  before  the  mighty 
God ;  the  second  of  our  confidence  and  hope ;  the 
other,  of  our  sorrow  and  detestation  of  our  sins ; 
and  these  are  and  may  be  lawfully  used."  "  Mr. 
Dean,  of  the  chapel,  remembered  the  practice 
of  the  Jews,  who,  under  the  institution  of  the 
Passover,  prescribed  unto  them  by  Moses,  had,  as 
the  rabbins  witnesse,  added  both  signs  and  words, 
eating  soure  herbs,  and  drinking  wine,  with  these 
words  to  both,  *Take,  and  eat  these  in  remem- 
brance,' &c. ;  '  Drink  this  in  remembrance,'  &c. 
Upon  which  addition  and  tradition  of  theirs  our 
Saviour  instituted  the  sacrament  of  his  last  supper, 
in  celebrating  it  with  the  same  words  and  after  the 
same  manner ;  thereby  approving  that  fact  of  theirs 
in  particular,  and  generally,  that  a  Church  may  in- 
stitute and  retain  a  sigce  significant,"  which,  says 
the  reporter  of  the  conference,  satisfied  his  Majesty 
exceedingly  well, — (Card well — Conferences  on  the 
Book  of  Common  Prayer,  p.  167).  These  gestures 
appear  to  me  to  have  been  considered  as  ceremonies 
wisely  left  to  every  man's  discretion. 

In  the  first  "  order  of  the  communion"  which  pre- 
ceded the  first  Prayer-book,  the  rubric  says,  "  the 
time  of  the  communion  shall  be  immediately  after 
that  the  priest  himself  hath  received  the  sacrament, 
without  the  varying  of  any  other  rite  or  ceremony 
in  the  mass  (until  other  order  shall  be  provided), 
but,  as  heretofore  usually  the  priest  has  done  with 
the  sacrament  of  the  body,  &c."    Here,  again,  rite 


and  ceremony  seem  to  be  used  for  elements  or  por- 
tions of  a  service.  Let  us  consider  the  construc- 
tion put  upon  the  Latin  terms  (from  which,  of 
course,  the  English  terms  are  borrowed),  ritus  et 
casremonus  by  high  Latin  authorities. 

Bona  (Opera  Omnia,  p.  662),  writing,  De  Dis- 
ciplina  psallendi,  s.  3,  says:  *' Cssremonias  quid 
sint,  et  quae  hujus  nominis  origo.  Earuni  efficacia, 
et  utiUtas  ad  divinum  cultum,  Veras  a  falsis,  et 
superstitiosis  discemendse.    Exteriores  ceremonias- 

sine  interne  spiritu  parum  prodessa 

Sunt  autem  ceremonise,  si  propria  loqui  velimuB, 
ritus  sancti  in  sacrlficiis,  et  divinis  officils  ad  Dei 
cultum  adhibiti :  sed  migravit  vocabulum  in  usas 
etiam  profanes ;  nam  cum  homines  instituissent  sibi 
invicem  inclinare,  genua  fiectere,  manus  osculari : 
h»  et  alise  honons  exhibitiones,  cum  proprio  nomine 
carerent,  coeptse  sunt  etiam  ceremonisB  dici." 

Van  Espen  (Jus  Eccles.  Universum,  p.  410,  t.  y.» 
cap.  1,  de  celebratione  Missarum)  speaking  of  the 
celebration  of  the  Eucharist,  says: — "Certum  tamen 
est  ipsum  apostolis  suis,  totique  EcclesisB,  in  eorum 
persona,  potestatem  auetoritatemque  dedisse  ea 
omnia  in  augustissimi  hujus  mysterii  ritibus  ^en 
cceremcniis  addend i,  demendi,  immutandi  quae  illiuft 
dignitati  et  populorum  devotion!  pro  temporum  et 
locorum  diversitate  magis  congruere  judicarent.'* 
Here,  ritus  and  ctBremonim  are  not  separate  services, 
but  certain  ingredients  or  accompaniments  of  one 
service,  that  of  the  Eucharist. 

Gavanto  (vol.  1,  p.  8,  ed.  1823,  Venice),  a  great 
Roman  ritualist,  says,  that  Bona  and  Suarez  both 
define  cceremonia  as  "actio  religiosa  ad  cultum  et 
decentiam  sacrificii  ab  ecclesil  instituta."  And 
then  he  quotes  Quarti's  opinion  ^Gavanto  Thesaurua 
Sacroram  Rituum,  voL  1,  p.  4,  Pars  I.,  in  Rubricft 
Generali). 

The  Council  of  Trent,  in  the  22nd  session,  the 
5th  chapter,  De  Missas  Ceremoniis  et  Ritibus, 
speaks  as  follows: — "Quumque  natura  hominum 
ea  sit,  ut  non  facile  queat  sine  adminiculis  exteriori* 
bus  ad  rerum  divinarum  meditationem  sustolli, 
propt^rea  pia  mater  ecclesia  ritus  qnosdam  ut  scilicet 
qusedam  submissa  voce  alia  vero  elatiore  in  missil 
pronuncierentur,  instituit,  ceremonias  item  adhi- 
buit;  ut"  (these  are  instances  of  ceremonies) 
"  mysticas  benedictiones,  haninti,  tk^niamata,  Testes, 
aliaque  id  genus  multa  ex  apostolic&  discipline  et 
traditione,  quo  et  majestas  tanti  sacrificii  com- 
menderetur,  etmentes  fidelium  per  haec  visibilia 
religionis  et  pietatis  signa  ad  rerum  altissimarum, 
quae  in  hoc  sacrificio  latent,  contemplationem  exci* 
tarentur."  Whatever  authority  this  passage  may^ 
have,  it  would  appear  to  include  under  the  title 
CeremonicRj  among  other  things,  the  use  of  lights, 
incense,  and  of  vestments. 

There  is  no  doubt  Uiat  the  terms  rites  and  cere- 
monies are  sometimes  used  in  the  sense  contended 
for  by  the  defendants :  but  on  the  whole  the  result 
of  this  examination  of  auUiorities  leads  me  to  1±Le 
conclusion  that  there  is  a  legal  distinction  between 
a  rite  and  a  ceremony;  the  former  consisting  in 
service  expressed  in  words,  the  latter  in  gestures  or 
acts  preceding,  accompanying,  or  following  the 
utterance  of  these  words.  Applying  this  principle 
to  the  charges  before  me,  I  am  of  opinion  that  the 
matters  complained  of  must  be  considered  in  law  as 
ceremonies. 

Before  I  proceed  to  consider  the  greater  question, 
whether  there  are  ceremonies  forbidden  by  the 
ecclesiastical  law  of  England,  and  more  especially 
by  that  part  of  it  which  consists  of  the  provisions 
of  the  Prayer-book  and  the  Statute  of  Uniformity, 
I  think  it  right  to  draw  attention  to  the  judgment 
of  the  Church  Universal,  and  especially  of  *'  that 
pure  and  apostolical  branch  of  it  established  in 
this  realm,"  upon  the  general  subject  of  ceremonies. 
And  from  that  judgment  it  will,I  think,  appear  that 
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an  eetential  distinction  is  drawn  between  those  which 
are  from  their  origin  immutable,  and  those  which  it 
ifl  competent  to  the  proper  authorities  to  mould 
aeoording  to  the  varying  necessities  and  exigencies 
of  each  particular  Church. 

The  only  orders  given  in  the  New  Testament  with 
respect  to  the  ritual  of  the  church  are  of  the  most 
general  idnd,  and  are  to  be  found  in  the  following 
passages:  St.  Paul,  in  his  first  epistle  to  the 
Corinthians,  directs : 

and  again, 

which  we  render, 

**  Let  all  things  be  done  to  edification," 
and 

"Let  all  things  be  done  decently  and  In  order." 

St.  Augustine,  whose  authority  our  church  so 
highly  regards,  observes  (£p.  ^,  tom.  iL,  p.  101), 
*'In  his  rebus  de  quibus  nihil  certi  statuit  Scriptura 
Divina,  mos  populi  Dei  vel  instituta  ma  jorum  pro 
kge  tenenda  sunt ;"  and  to  the  same  effect  writes 
Si.  Jerome  (£p.  xzviii.,  ad  Lucinium  Bseticum). 

When  Augustine,  the  missionary  of  Gregory  the 
Great  (to  whom  this  country  is  so  much  indebted), 
found  the  ancient  British  churches  in  possession  of 
a  ritual  in  accordance  with  the  Galilean  use  and 
that  of  the  Eastern  Church,  he  became  perplexed 
what  course  to  pursue,  and  wrote  for  advice  on  the 
subject  to  the  Pope.  From  our  old  historian  Bede 
we  learo  how  wise  an  answer  he  received : — (Beda, 
Hist.  L  27,  n.  Interrogatio  Augustini.)*—'^  Cum  una 
sit  fides,"  wrote  Augustine,  "  cur  sunt  ecclesiarum 
diverssB  consuetudines,  et  altera  consuetudo  mis- 
sarom  in  sanctft  Bomanft  ecclesi^  atque  altera  in 
Galiiarum  tenetur?  Bespondit  Gregorius  Papa. 
Norit  fratemitas  tua  Bomanss  ecdesisB  oonsuetu- 
dinem,  in  qua  se  meminit  nutritam.  6ed  mihi 
placet,  sive  in  Romanft,  sive  in  Galiiarum,  seu  in 
qnalibet  eoclesift  aliquid  invenisti  quod  plus  Omnipo- 
tent Deo  possit  placere,  sollicit^  eligas  et  in  Anglo- 
mm  ecclesi&,  quss  adhuc  ad  fidem  nova  est,  institu- 
tione  pnecipua,  quss  de  multis  ecdesiis  colligero 
potuisti,  infundas.  Non  enim  pro  locis  res,  sed  pro 
boids  rebus  loca  amanda  sunt.  £z  singulis  ergo 
qoifausque  ecdesiis,  quae  pia,  qme  rdigiosa,  quas 
xecta  sunt  elige,  et  hasc,  quasi  in  f ascieulum  eoUeeta, 
apud  Anglorum  mentes  in  eonsuetudinem  depone." 
See  also  Pield,  Dean  of  Qloueester  (of  the  Church, 
▼ol.  2,  p.  527X  and  Burnet  in  his  History  of  the 
Beformation  (Ed.  Pocock,  voL  2,  p.  156). 

The  language  of  our  Church  in  her  articles  on 
tiiiB  subject  is  expressed  as  follows  :— 

In  Article  XX. — 

Of  the  Authority  of  the  C/borcA.— The  Cfaurdi 
hath  power  to  de^ee  rites  and  ceremonies 
and  authority  in  controversies  of  faith:  And 
yet  it  is  not  lawful  for  the  Church  to  ordain 
anything  that  is  contrary  to  God's  Word  written, 
neither  may  it  so  expound  one  'place  of  Beriptvre 
that  it  be  repugpant  to  another.  Wherefore, 
although  the  Chivrch  be  a  witness  and  a  keeper  of 
Holy  Writ,  yet,  as  it  ought  not  to  decree  anything 
against  the  same,  so  besides  the  same  ought  it  not 
to  enforce  anything  to  be  believed  for  necessity  of 
salvation. 

And  in  the  XXXIY th  Article,— 

0/the  Traditums  of  the  Ckarch,^^lt  is  not  neces- 
sary that  traditions  and  ceremonies  be  in  all  plaoes 
one,  or  utteriy  like,  for  at  all  times  they  have  been 
divers,  and  may  be  changed  accord  iog  to  the  diver- 
sities of  countries,  times,  and  men's  manners,  so 
that  nothing  be  ordained  against  God's  Word. 
Whosoever  tihrough  his  private  judgment,  willingly 
and  purposely,  doth  openly  break  the  traditions  and 
ceremonies  of  tiie  Church,  whidi  be  not  repugnant 
to  the  Word  of  Gk>d,  and  be  ordained  and  approved 


by  common  authority,  ought  to  be  rebuked  openly 
(that  others  may  fear  to  do  the  like),  as  he  that 
offendeth  against  the  common  order  of  the  Church, 
and  hurteth  the  authority  of  the  magistrate,  and 
woundeth  the  consciences  of  the  weak  brethren. 
Every  particular  or  national  Church  hath  authority 
to  ordain,  change,  and  abolish  ceremonies  or  rites  of 
the  Church,  ordained  only  by  man's  authority,  99 
that  all  things  be  done  to  edifying." 

Bishop  Beveridge  (few  higher  authorities  could 
be  invoked)  in  his  "  Ecdesia  Anglicana  Ecdesia 
Catholica,  or  the  Doctrine  of  the  Church  of  Eng- 
land consonant  to  iScripture,  Reason,  and  Fathers,  in 
a  Discourse  upon  the  Thirty-nine  Artides :  "  (Ox- 
ford Edition.  1840),  vol.  2,  comments  upon  Article 
XX.  pp.  119,  121,  123,  322,  335,  and  goes  on  then  to 
redte  a  great  number  of  instances  in  which  the  pro- 
vincial councils  of  different  countries  have  made 
ordinances  with  respect  to  their  own  ritual  obser- 
vances, and  adds:  *'And  thus  we  see  how  many 
even  of  the  very  rights  and  ceremonies  which  are 
still  in  use  amongst  us  were  long  ago  ordained  by 
provincial  churehes  met  together  in  soundl.  Many 
nu}re  might  I  heap  up  to  the  same  purpose,  but 
these  may  be  enough  to  show  how  the  provindal 
or  national  churches  of  Christ  in  all  ages  since 
his  Incarnation  have  still  exercised  this  power 
in  ordaining,  altering,  and  abolishing  ceremonies, 
which  certainly  they  would  never  have  done  if 
they  had  not  believed  they  had  power  to  do  it. 

Bishop  Jeremy  Taylor  (vol.  14,  Heber's  edit.),  in 
his  Hule  of  Consdence  (p.  21),  lays  down  as  rule  9. 
"  All  those  rituals  which  were  taught  to  the  Church 
by  the  Apostles  concerning  ministries  which  were 
of  divine  institution  do  oblige  all  Christendom  to 
their  observation.  The  bishop  also  distinguishes 
between  alterable  and  unalterable  rites,  (pp.  23, 109)- 

Luther  in  the  Formula  Missas  et  Commnnionis  for 
the  Church  of  Wittemberg,  which  appears  to  have 
been  written  in  1528,  speaking  of  the  ceremonies  of 
Divine  worship  which  he  recommends,  says:— > 
'*  Sexto,  requitur  Evangelii  lectie.  Ubi  nee  candelaa 
neque  thurificationem  prohibemus,  sed  nee  exigimua, 
esto  hoc  liberum."  (See  note  by  Daniel  on  this. 
Codex  Liturgicus,  Leipsic,  1848.) 

The  same  spirit  of  true  liberality  is  exemplified  in 
the  writings  of  the  late  most  distinguished  Ame- 
rican prelate,  the  Bishop  of  Vermont:  (Law  of 
Ritualum,  by  Bishop  of  Vermont,  p.  84.) 

Great  variety  of  usage  is  to  be  found  in  the  Greek, 
the  Boman,  the  Galilean,  and  the  English  churehes 
upon  this  subiect.  All  persons  moderatdy  ac- 
quainted with  ecclesiastical  history  are  aware  with 
what  zeal  and  tenacity  the  Chuich  of  Milan  has 
dung  to  its  Ambrosian  rite  (Expoeitione  delU  Cere- 
monie  ddia  Massa  privata  guista  il  Bito  Ambroaiani, 
p.  18,  e.  20)— K)f  the  various  liturgies  of  the  Greek 
Church,  and  the  different  uses  in  England  which, 
tliongh  much  recondled  by  the  famous  use  of 
Sarum,  were  ultimately  merged  in  our  present 
Pray^^book. 

I  will  close  my  citations  on  this  subject  with  one 
from  the  great  Boman  Bitualist,  Bona.  [The 
learned  judge  here  read  from  Bona  Opera  Omnia, 
Berum  Liturgicarum,  lib.  i.,  cap.  xxiii.,  p.  265  ;  and 
Bona  Ber.  Lit.,  lib.  i.,  c.  18,  s.  1,  p.  242 ;  ibid,  s.  9, 
p.  247.] 

I  have  thought  it  expedient  to  recite  the  fore- 
going authorities  upon  the  nature  of  rites  and 
ceremonies  in  order  to  fortify  my  position,  that  the 
questions  now  pending  before  me  in  no  way  affect 
the  relations  of  the  Church  of  England  to  the 
Church  Catholic,  but  have  reference  solely  to 
matters  of  detail  and  order  in  her  ministrations, 
which  every  independent  Church  has  at  all  times 
claimed  and  exerdsed;  and  having  thus,  I  trust, 
divested  the  issue  of  the  case  before  me  of  that 
importance  which  has  been,  not  unnaturally,  per- 
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Iiapi^  aicribed  to  it  by  the  excited  feelings  of  both 
parties,  I  return  to  the  consideration  of  Uie  charges 
contained  in  these  criminal  articles. 

I  am  not  called  upon  to  pronoance  in  the  judg- 
ment which  I  am  about  to  deliver  any  decision  upon 
way  question  of  doctrine.  If,  indeed,  the  law  had 
cast  so  grave  a  responsibility  on  me,  I  should  have 
much  considered  whether  it  would  not  have  been 
right  and  proper  to  have  invoked  the  aid  of  spiritual 
assesson,  competent  from  their  position  and  learn- 
ing in  the  Church  to  have  assisted  and  guided  me 
in  the  discharge  of  such  a  duty.  I  thank  God,  how- 
ever, that  no  such  consideration  embarrasses  me  on 
the  present  occasion. 

Two  conclusions  result  from  the  premises  which 

1  have  stated :  first,  that  the  mattera  in  dispute  are 
ceremonies ;  and,  secondly,  that  they  belong  to  that 
category  of  ceremonies  which  are  designated 
''mutable."  There  is  also  a  proposition  of  fact 
which  should  be  mentioned  in  this  place,  that  none 
of  ttie  ceremonies  complained  of  are  expressly  di- 
rected to  be  used  either  in  the  Prayer-book  or  the 
Act  of  Uniformity.  The  promoter  avers,  and 
undertakes  to  prove,  that  with  respect  to  these 
matten  of  charge,  Mr.  Mackonochie  has  violated 
the  Statutes  of  Uniformity,  certain  specified  canons 
of  those  enacted  by  the  Convocation  and  Crown  in 
1603,  and  the  general  ecclesiastical  law. 

The  counsel  for  Mr.  Mackonochie  have  contended 
that,  inasmuch  as  a  breach  of  the  Statutes  of  Uni- 
formity rendered  Mr.  Mackonochie  liable  to  be  pro- 
ceeded against  criminally  in  a  court  of  common 
law,  as  well  as  in  this  court,  I  am  bound  to  apply 
ithe  same  rules  and  observe  the  same  strictness 
lequired  by  the  common  law  courts  in  a  matter  of 
indictment.  I  am  of  a  different  opinion,  having 
regard  both  to  principle  and  to  precedent ;  nor  do  I 
admit  the  proposition  that  unless  Mr.  Mackonochie 
he  proved  to  have  committed  a  breach  of  the  Sta- 
tutes of  Uniformity,  although  he  should  be  proved 
to  have  offended  against  the  law  ecclesiastical,  that 
he  is  entitled  to  an  acquittal  from  the  charges  now 
laid  against  him.  I  deem  it  to  be  my  duty  to  con- 
sider whether  the  defendant  be  or  be  not  proved  to 
have  offended  against  the  laws  ecclesiastical  in  the 
matter  of  one  or  more,  or  all,  of  these  criminal 
barges,  and  to  give  my  decision  accordingly. 

I  have  been  referred  to  the  case  of  It  v.  SparheA, 
8  Mod.  Rep.  79 ;  Crippa,  Laws  of  the  Chureh,  626 ; 

2  Burn's  EccL  Law,  429.  This  was  an  indictment 
tn  the  first  year  of  James  IL  against  the  clergy- 
man, at  the  Quarter  Sessions  in  Devonshire,  for 
using  cUiaa  prccea  in  the  Church,  and  alia  modo  than 
mentioned  in  the  Book  of  Common  Prayer;  and 
the  indictment  concluded  contra  forman  statuti^  &c 
He  was  found  guilty,  and  fined  100  marks.  Upon 
vrnt  of  error,  it  was  admitted  that  offences 
against  these  statutes  might  be  inquired  of  by 
the  justices,  but  the  indictment  was  held  bad, 
for  that  it  ought  to  have  alleged  that  the  de- 
fendant used  other  forms  and  prayers  instead  of 
those  enjoined,  which  were  neglected  by  him ;  for 
•that  otherwise  any  person  might  be  indicted  who 
used  prayers  before  his  sermon  other  than  such  as  are 
required  by  the  Book  of  Common  Prayer ;  and  Mr. 
Cripps  observes  that  although  this  decision  estab- 
lished that  justices  had  jurisdiction  in  such  cases, 
and  that  indictments,  properly  framed  for  offences 
against  these  statutes,  might  be  inquired  of  by 
them,  yet  it  is  probable  that  indictments  of  this 
nature  have  been  very  rarely,  if  ever,  preferred ; 
ioT  the  jurisdiction  of  the  Ecclesiastical  Court  was 
in  no  wsy  taken  away  by  those  statutes.  And 
wherever  it  may  have  been  necessary  to  institute 
any  penal  proceedings  against  clergymen  for  the 
omission  of,  or  addition  to,  anything  contained  in 
the  Book  of  Common  Prayer,  the  proceeding  has 
probably  been  always  in  the  Ecclesiastical  Court ; 


and,  indeed,  prosecutions  in  the  temporal  oourta 
upon  those  statutes  seem  to  have  been  discouraged 
by  the  judges ;  for  in  a  case  at  the  Thetford  Lent 
Assizes  in  1796,  a  clerk  was  indicted  upon  these 
statutes,  but  the  evidence  was  not  that  he  left  out  or 
added  any  prayers  or  altered  the  form  of  worship^  but 
that  he  did  not  read  prayera  twice  on  a  Sunday,  bat 
alternately  one  Sunday  in  the  morning  and  the  next 
in  the  evening,  and  omitted  to  read  them  at  all  on 
certain  saints'  days.  Mr.  Baron  Perryn,  who  tried 
the  indictment,  observed  that  it  was  primes  impre^' 
sionis,  and  being  of  oi^nion  that  the  offence  coni'- 
plained  of  was  purely  of  ecclesiastical  oognisaiicsev 
and  not  the  subject  of  prosecution  in  the  temporal 
courts,  directed  the  jury  to  acquit  the  defendant, 
which  they  accordingly  did. 

Looking  at  all  the  circumstances,  it  does  not 
appear  to  me  that  the  case  of  Rex,  v.  ^S^Midbeff  is 
worthy  of  much  attention,  and  it  will  in  no  way 
influence  my  judgment.  The  principal  heads  under 
which  the  argument  of  the  counsel  for  the  pro- 
moter may  be  ranged  appear  to  me  to  be  the  fol- 
lowing:—Firat,  that  as  by  each  and  all  of  the 
practices  charged  in  these  articles  a  new  rite  or 
ceremony  has  been  added  by  Mr.  Mackonochie  to 
those  which  are  prescribed  by  the  Statutes  of  Uai- 
formity,  such  practices  are  unlawful ;  secondly,  that 
these  particular  adflitions  are  expressly  prohibited  ; 
thirdly,  that  they  are  by  necessary  implication  pro- 
hibited, inasmuch  as  they  are  connected  with 
Roman  or  Popish  doctrines ;  fourthly,  that  as  such 
they  have,  as  a  matter  of  fact,  been  disused  ever 
since  the  Reformation.  Now  it  appean  to  me 
necessary  to  examine,  in  the  first  instance,  these 
two  last  grounds  of  objection,  inasmuch  as  a  oon- 
sideration  of  the  weight  due  to  them  must  affect 
the  general  application  of  the  law— >wherever  it  be 
obscure  or  ambiguous,  or  silent  as  to  positive  pre- 
cept—to the  particular  subject  of  these  criminal 
charges. 

I  will,  therefore,  consider  in  the  first  instance 
what  weight  is  to  be  ascribed  to  the  prq[K>sition— 
<<  that  they  are  by  necessary  implication  prohibited, 
inasmuch  as  they  are  connected  with  Roman  or 
Popish  doctrines."  The  counter  proposition  ap^ 
pean  to  be  that  the  similarity  of  these  ornaments 
and  practices  with  those  in  the  Church  of  Rome 
does  not  furnish  a  safe  criterion  whereby  to  try  the 
question  of  their  legality  in  the  Church  of  Eng- 
land. That  the  true  criterion  is  conformity  with 
primitive  and  catholic  use,  and  not  antagonism  to 
Rome.  A  great  part  of  the  arguments  addressed  to 
me  by  the  counsel  on  both  sides  was  founded  upon 
one  or  the  other  of  these  propositions.  I  am  very 
far  from  complaining  of  these  arguments,  or  of  the 
length  to  which  they  extended,  for  in  my  opinion  a 
careful  consideration  oif  these  propositions,  however 
liurge,  grave,  and  difficult,  is  a  necessary  pielinii- 
nary  to  the  due  construction  of  the  laws,  formu- 
laries, and  usages  involved  in  the  present  inquiry. 
They  must,  if  this  construction  be  doubtful, 
recdve,  so  to  speak,  a  colour  and  complexion 
from  the  judgment  which  is  formed  upon  the 
spirit  and  principles  which  governed  the  re- 
formation of  our  Church.  It  is  my  duty  to  form 
this  judgment  upon  an  historical  examination — 
however  unequal  my  powers  may  be  to  the  task— 
into  the  principal  acts  of  the  State  and  the  Church 
which,  since  tne  great  epoch  of  the  Reformation, 
have  introduced,  accompanied,  and  settled  the  eccle- 
siastical establishment  of  this  kingdom. 

It  is  scarcely  necessary  to  say  that  where  the 
language  of  a  statute  is  plain,  I  must  obey  it,  or 
that  where  the  Court  of  Appeal  has  laid  down  a 
principle  appKcable  to  this  case,  I  must  foUow  it. 
But,  where  I  have  no  such  guide,  I  must  seek  the 
exposition  of  the  law  from  &e  general  language  of 
the  cardinal  statutes,  the  public  and  authoritative 
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dedOTatkwM  which  aeoompa&ied  and  iUostrated 
♦hem,  and  judidaL  oonstraction  which  th^  have 
reoeiyed,  the  fommlaiies  which  these  etatates 
oideted,  whether  with  or  without  the  ooDcnrreiit 
•anetioii  of  the  Church,  though  happily  the  Utter 
altetnatiTe  Ib  of  rare  occurrence.  I  most  also  con- 
aider  the  canons  which  bind  the  clergy,  and  opinions 
of  the  bishopB  and  great  diyines  of  our  Churcn,  who 
were  not  nnfrequently  also  the  conndllors  of  the 
state  and  the  authors  of  the  formularies. 

I  propoae  to  pursue  my  investigation  in  the  fol- 
lewing  order:  first,  I  wiil  consult  the  law;  secondly, 
I  will  have  recourse  to  historical  and  theological 
statements.  The  inquiry  into  the  Uw  admits  of  the 
loUowing  sub-division :  the  statute  law ;  the  canons 
enacted  since  the  Reformation;  and  the  general 
common  law  of  the  Church.  In  the  history  of  no 
kingdom  is  tiie  independence  of  the  national  Church 
written  with  a  firmer  character  than  in  that  of  Eng- 
land, in  the  statutes  of  the  realm,  in  the  decisions  of 
judicial  tribunals,  and  the  debates  of  Parliament : 
(Thillimoie^s  International  Law,  vol.  2,  p.  412,  416.) 
This  is  to  be  learned  from  the  Constitutions  of 
Clarendon  (a.  d.  1164)  and  the  penalties  attached  to 
the  Statutes  of  Provisors  (25  £dw.  3,  st.  6,  a.  i>. 
1860)  and  of  Prssmunire,  the  16  Rich.  2,  c.  5, 
38  £dw.  8,  St.  2.  c.  1,  the  24  Hen.  8,  c.  12,  and 
the  great  case  of  Cawdra^:  (Stillingfleet*s  Eccle- 
saastical  Cases,  toL  2,  p.  49,  and  8  Coke  1.) 

At  the  period  of  the  Reformation  the  national 
Church  introduced  an  express  denial  of  the  authori^ 
of  the  Pope—henceforth  called  in  all  public  Acts 
and  documents  the  Bishop  of  Rome  —  into  her 
articles  and  canons,  and  an  acknowledgment  of  the 
temporal  supremacy  of  the  Crown  over  the  ecclesi- 
astical as  well  as  Uie  civil  state.  Henry  VHI.  was 
excommunicated,  and  in  the  bull  his  subjects  were 
commanded  to  renounce  their  allegiance,  and  the 
noUee  were  ordered  *'sub  ejusdem  excommunica- 
tionia  ac  perditibnis  bonorum  suorum  pcenis,"  to 
udte  with  all  Christian  princes  in  expelling  Henry 
from  England.  Elixabeth  was  excommunicated  in 
pretty  similar  terms,  but  not  until  twelve  years 
after  her  accession.  In  answer  to  a  request  from 
the  Emperor  and  other  Catholic  princes  that  she 
would  allow  the  Roman  Catholic  places  of  worship, 
she  replied  that  she  would  not  allow  them  to  keep 
vp  a  distinct  communion,  alleging  her  reasons  in 
tfaeae  remarkable  words,  ''for  there  was  no  new 
faith  propagated  in  England;  no  religion  set  up 
but  that  which  was  commanded  by  our  Saviour, 
practised  by  the  primitive  Church,  and  unanimously 
approved  by  the  fathers  of  the  best  antiquity.''  The 
Roman  Catholics,  both  in  England  and  Ireland, 
appear  to  have  outwardly  conformed  to  the  services 
ox  the  Church  for  about  ten  years. 

The  peculiar  character  of  the  English  people  and 
the  English  Church,  is  also  strongly  shown  in  their 
determination  not  to  admit  the  general  body  of  the 
canon  law  into  these  realms,  but  only  such  portions 
of  it  as  were  consistent  with  the  constitution,  the 
common  law,  and  the  peculiar  usages  of  the 
Anglican  Church.  The  rules  of  the  general  canon 
law  were  principally  introduced  into  this  country, 
and  considerably  modified  in  their  introduction 
through  the  medium  of  provincial  constitutions 
passed  by  the  authority  of  the  metropolitans  of 
England.  It  is  true  that  the  Pope  endeavoured  to 
maintain  his  authority  in  this  matter  by  sending 
legates  from  time  to  time,  and  by  the  device  of 
creating  the  Archbishop  of  Canterbury  "legatus 
natus  "  of  the  Holy  See.  But  England  possesses  in 
her  provincial  constitutions,  collected  by  Lynwode, 
a  body  of  domestic  ecclesiastical  law,  upon  which, 
before  the  Reformation,  a  national  independent 
character  was  in  many  respects  impressed.  The 
common  law  was  always  disposed  to  recognise  these 
constitutions^  while  to  the  general  canon  law  it 


always  manifested  considerable  averseness :  (Inett's 
Origines  AnglicansB,  voL  2,  p.  228.) 

But  it  has  always  been  the  doctrine  of  the  tem- 
poral and  ecclesiastical  courts  since  the  Reformation 
that  the  constitutions  contained  in  Lynwode,  and 
the  general  usages  of  the  Church,  and  certain  por- 
tions of  the  canon  law  admitted  by  those  usages,  are 
still  binding  upon  the  Church  of  this  realm.  I  will 
give  some  instances  :^So  late  as  the  year  1848 
criminal  articles  were  preferred  against  a  clerk  in 
holy  orders  for  accepting  a  benefice  with  cure 
of  souls  whilst  in  possession  of  another  benefice 
with  a  cure  of  souls  without  dispensation.  The 
articles  alleged  that  by  the  29th  canon  of  the  24th 
Council  of  Lateran,  a.d.  1215,  he  was  ipso  jure 
deprived  of  the  first  living.  Sir  H.  Jenner  Fust 
observed,  "The  first  of  the  articles  set  forth  the 
law,  namely,  that  by  a  decree  of  the  Council  of 
Lateran,  when  any  person  in  possession  of  a  benefice 
with  cure  of  souls  shall  accept  another  like  benefice, 
the  former  became  void,  that  is,  he  loses  that  bene- 
fice, and  that  is  the  law  of  this  country  at  this 
time.  The  statute  of  Henry  Vin.  does  not  affect 
this  law,  except  that  it  makes  the  other  living  void- 
able: that  is,  by  sentence,  or  void  by  presentation 
of  tne  patron.  .  .  Under  these  circumstances, 
the  facts  being  proved,  the  court  is  bound  to  sign  a 
sentence,  declaring  the  perpetual  curacy  of  Forest- 
hill  void  by  Mr.  Mayor's  acc^tance  of  another 
benefice  with  cure  of  souls." 

In  the  case  of  Saunders  y.  ffecuL  8  Curteis's  Rep. 
557,  Sir  Herbert  Jenner  Fust  said,  "  It  has  been 
made  a  subject  of  complaint,  on  behalf  of  Mr.  Head, 
that  the  articles  do  not  contain  any  specification  of 
the  law  relied  on  to  establish  them ;  that  the  first 
article  is  merely  general,  and  that,  under  such 
general  pleading  it  is  difficult  for  a  defendant  to 
know  how  to  address  himself  to  the  question  of  law 
applicable  to  his  case ;  that  the  canon  law  has  been 
referred  to  generally  without  particular  specifica- 
tion."     (P.  579)— "  Now  the  objection 

taken  in  this  case  is  not  taken  for  the  first  time ;  it 
has  been  frequently  taken  in  this  court,  and  as  often 
overruled,  llie  answer  always  given  to  the  objection 
is,  that  where  the  general  law  ecclesiastical  is 
r^ied  on,  it  is  not  necessary  to  plead  specifically ; 
that  where  the  offence  is  one  genmlly  cognisable  in 
the  Ecclesiastical  Court,  it  is  not  necessary  to  point 
out  the  particular  canon  or  statute  on  which  the 
proceedings  are  founded." 

In  the  case  of  Kemp  v.  Wiches.  Sir  John  Nicholl 
said:  *<The  law  of  the  Church  of  Enghmd  and  its 
history  are  to  be  deduced  from  the  ancient  general 
canon  law,  from  the  particular  constitutions  made 
in  this  country  to  regulate  the  English  Church, 
from  our  own  canons,  from  the  rubric,  and  from 
any  Acts  of  Parliament  that  may  have  passed  upon 
the  subject ;  and  the  whole  may  be  illustrated  also 
by  the  writings  of  eminent  persons:"  QKemp  v. 
Wickes,  8  Phil.  Rep.  276.) 

In  the  year  1866  a  royal  licence  was  granted  to 
Convocation  to  alter  certain  canons  of  1603.  The 
licence  recited  the  25th  Hen.  8,  c.  29,  restraining  the 
meeting  of  Convocation,  and  continued  as  follows : 
"  And,  further,  by  the  said  Act  it  is  provided  that 
no  canons,  constitutions^  or  ordinance  should  be 
made  or  put  in  execution  within  this  realm,  by 
autiiority  of  the  Convocation  of  the  clergy,  which 
shall  be  contrariant  or  repugnant  to  the  King's 
prerogative  royal,  or  the  customs,  laws,  or  statutes 
of  this  realm,  anything  in  the  said  Act  to  the 
contrary  thereof  notwithstanding :  and,  lastly,  it  is 
also  provided  by  the  said  Act  that  such  canons, 
constitutions,  ordinances,  and  synodals  provincial 
which  then  were  already  made,  and  which  were  not 
contrary  or  repugnant  to  the  laws,  statutes,  and 
customs  of  this  realm,  nor  to  the  damage  or  hurt  of 
the  King's  prerogative  royal,  should  then  still  be 
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used  and  executed  as  they  were  upon  making  of  the 
said  Act,  till  such  time  as  they  should  be  viewed, 
searched,  or  otherwise  ordered  and  determined  by 
the  persons  mentioned  in  the  said  Act,  or  the  more 
part  of  them,  according  to  the  tenor  or  form  and 
effect  of  the  said  Act,  as  by  the  said  Act  amongst 
dirers  other  things  more  fully  and  at  large  it  doth 
and  may  appear.** 

Having  made  these  observations  with  regard  to 
the  connection  that  subsists  between  the  law  as  to 
the  Church  before  and  after  the  Reformation,  I  will 
now  adrert  to  the  evidence  of  identity  f  umiriied  by 
our  history  and  theology  since  the  Reformation. 
[His  Lordship  here  read  the  Answer  of  the  Devon- 
shire Rebels  in  1549,  and  extracts  from  5  Foxe's 
Acts  and  Monuments,  784.1 :  (Collier  Sk^l.  Hist. 
vol.  5,  book  4,  p.  406,  and  vol.  6,  808 ;  Neale  Hist. 
236 ;  Madox,  78 ;  Burnet's  Reformation,  vol.  2,  p.  150 ; 
Hooker,  book  4,  cc.  8,  9 ;  the  80th  Canon ;  Dr.  Jack- 
son's Works,  vol.  12,  c.  21,  pp.  181,  161,  ed.  1845,  in 
confirmation  of  this  identity.) 

In  the  warrant  issued  by  Charles  II.  for  the  con- 
ference at  the  Savoy,  which  preceded  the  adoption 
of  our  present  Prayer-book  (Card.  Conf.  800),  a 
commission  of  certain  persons  is  appointed  to  advise 
upon  and  review  the  said  Book  of  Common  Prayer, 
comparing  the  same  with  the  most  ancient  liturgies 
which  have  been  used  in  the  Church  in  the  primitive 
and  purest  times. 

So  careful  were  the  compilers  of  this  great  trea- 
sure of  the  Church  that  it  should  speak  the  Catholic 
language,  to  which  Christian  ears  and  hearts  had 
been  accustomed,  while  the  apostolical  spirits  and 
doctrine  still  guided  the  undivided  Church :  (Donne's 
Works,  vol.  8,  p.  11 ;  Bishop  Cosin's  Preface  to 
Notes  on  Common  Prayer ;  Archbishop  Bramhall's 
Just  Vindication  of  the  Church  of  England,  Works, 
folio,  Dublin,  c.  9;  Bishop  Beveridge's  Codex 
Canonum  Ecdeais  Primitivse  vindicatus  ac  illus- 
tratus,  preface,  s.  6;  Barrow's  Treatise  on  the 
Pope's  Supremacy ;  Bishop  Sanderson's  Preface  to 
Fourteen  Sermons:  Bishop  Smalridge,  vol.  1,  p.  145  ; 
Archbishop  Tenison's  Discourse  of  Idolatry,  c.  12, 
p.  279;  Bishop  Bull  on  the  Corruptions  of  the 
Chorch  of  Rome.) 

In  addition  to  this  mass  of  evidence  derived  fh>m 
the  writings  of  English  Divines  I  may  cite  the 
'  following  testimonies  to  the  same  effect  from  the 
works  of  three  distinguished  foreigners,  who 
watched  with  deep  interest  the  form  which  the 
Reformation  of  the  Church  took  in  England— Isaac 
Casaubon,  Hugo  Grotius,  and  Saravia : 

Casaubon  (ad  Salmas  Epist.  887,  p.  489,  A.  D. 
1612):  ^Quocl  si  me  conjectura  non  fellit,  totius 
Reformationis  pars  integerrima  est  in  Anglla,  ubi 
cum  studio  veritatis  viget  studium  antiquitatis." 
(Epist.  ad  Cardinal  Perron,  p.  494) :  <*  Parata  est 
Ecclesia  Anglicana  fidei  suss  reddere  rationem,  et 
rebus  ipsis  evincere,  auctoribus  Reformationis  hlc 
institutes  non  fuisse  propositum  novam  aliquam 
ecclesiam  condere,  ut  imperiti  et  malevoli  calum- 
niantur ;  sed  quae  erant  coUapsa,  ad  f ormam  revo- 
care  qu&m  fieri  posset  optimam ;  optimam  autem 
judicarunt  nascenti  Ecclesis  ab  Apostolis  traditam, 
et  proximis  seculis  usurpatam." 

Hugo  Qrotius  (Epist.  ad  Boetsaeler,  Ep.  62,  p.  21, 
ed.  1687) :  "  Certum  est  mihi  Utrevfytaf  Angli- 
canam,  item  morem  imponendi  manus  adolescen- 
tibus  in  memoriam  Baptismi,  anctoritatem  Episco- 
porum,  et  Presbyteria  ex  soils  Pastoribus  composita 
multaque  alia  ejusmodi  satis  congruere  institutis 
Tetustioris  Ecclesise,  a  quibus  in  Gallic  et  Belgio 
recessum  negare  non  possumus."  (Epist.  ad  Cor- 
Tinum,  Epist.  p.  484) :  Qui  illam  optimam  anti- 
quitatem  sequuntur  ducem,  iis  non  eveniet  ut 
multum  sibi  ipsis  sint  discolores.  In  Anglift  vides 
quam  bene  processerit  dogmatum  noxiorum  repur- 
gatio ;  h&c  maxime  de  causft,  quod  qui  id  sanctis- 


simum  negotium  proourandum  suscepere,  nihil 
admiserint  novi,  nihil  sni,  sed  ad  mefiora  secula- 
intentam  habuere  oculorum  aciem." 

Hadrian  Saravia,  the  friend  of  Hooker:  "Among 
others  that  have  reformed  tiieir  diurches,  I  have 
often  admired  the  wisdom  of  those  who  restored  the- 
true  worship  of  €K)d  to  the  Church  of  England, — 
who  so  tempered  themselves,  that  they  cannot  be- 
reproved  for  having  departed  from  the  ancient  and 
primitive  customs  of  the  Church  of  God ;  and  that 
moderation  they  have  used,  that  by  their  example 
they  have  invited  others  to  reform,  and  deterred 
none:"  (Wordsworth,  Theophilus  Anglicanaa^ 
p.  171.) 

In  1861  the  Archbishops  of  Canterbury  and  York 
and  twenty  bishops,  published  a  statement  in  which 
they  set  forth  <<  the  undoubted  identity  of  the  Chund& 
before  and  after  the  Reformation ; "  and  that  at  the 
Reformation  the  English  Church  rejected  certain 
corruptions  and  established  "one  uniform  ritual,"^ 
but  "  without  in  any  degree  severing  her  connection 
with  the  ancient  Catholic  Church :"  (Phillimore'» 
International  Law,  vol.  2,  p.  422,  and  the  Guardian^ 
April  2,  1861.) 

In  1867,  eight  primates  and  sixtv-eight  biahope- 
assembled  from  all  parts  of  the  globe,  under  the 
presidency  of  the  Metropolitan  of  Canterbury. 

The  resolutions  of  this  conference  were  prefaced 
by  the  following  introduction :—"  We,  bishops  of 
Christ's  Holy  Catholic  Church,  in  visiUe  communion 
with  the  United  Church  of  England  and  Ireland, 
professing  the  faith  delivered  to  us  in  Holy  Scripi- 
ture,  maintained  by  the  Primitive  Church,  and  by 
the  fathers  of  the  English  Reformation,  now  as- 
sembled, by  the  good  providence  of  God,  at  the 
Archiepiscopal  Palace  of  Lambeth,  under  the  presi- 
dency of  the  Primate  of  all  England,  desire,  firsts  to 
give  hearty  thanks  to  Almighty  God  for  havings 
thus  brought  us  together  for  common  counsels  and 
united  worship ;  secondly,  we  desire  to  expi«ss  tiie 
deep  sorrow  with  which  we  view  the  divided  con- 
dition of  the  flock  of  Christ  throughout  the  world, 
ardently  longing  for  the  fulfilment  of  the  xmiyer  of 
our  Lord,  <That  all  may  be  one,  as  Thou,  Father^ 
art  in  me,  and  I  in  Thee,  that  they  also  may  be  one 
in  Us,  that  the  world  may  believe  that  Thou  haat 
sent  me ;'  and,  lastly,  we  do  here  solemnly  record 
OUT  conviction  that  unity  will  be  most  effectually 
promoted  by  miuntaining  the  faith  in  its  purity  and 
integrity,  as  taught  in  the  Holy  Scriptures,  held  by 
the  Primitive  Church,  summed  up  in  the  Creeds, 
and  affirmed  by  the  undisputed  general  councils." 

But  after  all  no  argument  for  the  continuity  of 
the  Church  of  England  can  be  stronger  than  that 
which  is  derived  from  the  structure,  order,  and  con- 
tents of  the  Prayer-book.  It  contains  tiie  Brevia* 
rium,  in  which  towards  the  end  of  the  11th  century 
had  been  inserted  all  the  offices  of  the  canonical 
hours,  called  also  Portiforium  and  in  England 
Portuary,  the  Missale  or  the  service  for  the  Holy 
Communion,  and  the  Ordinale,  which  is  referred 
to  under  the  name  of  the  "  Pie  *'  in  the  preface. 
There  were  various  "Oses"  or  Prayer-books  in 
England,  known  as  the  Salisbury,  the  York,  the 
Bangor,  and  the  Hereford  Uses,  and  others.  The 
most  celebrated  appear  to  hsve  been  the  Portiforium 
or  Breviary  of  Sarum,  which  contained  the  daily 
services, — the  Sarum  Missal,  which  contained  the 
Holy  Communion  Serviee, — and  the  Sarum  Manual^ 
a  book  of  occasional  offices.  These  books  of  devo 
tion  seem  to  have  been  compiled  by  Osmund,  Bishop 
of  Salisbury,  about  the  time  of  the  Conquest ;  and 
in  15S1  a  reformed  edition  of  the  Sarum  Porti- 
forium was  reprinted,  and  shortly  afterwards  a 
reformed  Missal  was  published.  There  were  also 
primers,  which  contained,  in  a  vulgar  tongue,  large 

Srtions  of  the  service  in  use  amongst  the  people. 
1586  ^e  Roman  Breviary  was  refonned,  and 
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{nblifibed  by  &  Spanish  Bishop,  Cardinal  Qaignonez; 
and  in  1544  Hermann,  Archbishop  of  Oslogne, 
whom  the  Pope  daring  the  early  sittings  of  the 
Council  of  Trent  deprived,  published  a  reformed 
ritaal :  (Istoria  del  Concil  Trident,  Sarpi  lib.  ii. 
s.  59.) 

fii  1542  Henry  YIII.  directed  Convocation  to 
oonrider  the  revision  of  the  books  of  devotion  then 
in  use  in  this  country.  It  is  probable  that  the  fruit 
of  their  labours,  as  well  as  the  other  works  to  which 
reference  has  been  made,  were  laid  before  the  royal 
vintors  appointed  by  Edward  VI.  in  January 
1546-7,  and  the  committee  of  Convocation,  to  whom 
the  preparation  of  the  Prayer-book  of  1549  was 
intrusted. 

The  whole  Prayer-book  in  fact,  with  very  incon- 
siderable exceptions,  consists  of  a  translation  of  the 
ancient  liturgies,  and  especially  of  the  liturgy  used 
liy  the  Western  Chureh.  And  we  learn  from  the 
preface  to  the  Prayer-book  that  the  object  was  to 
restore  that  "  godly  and  decent  order  of  the  ancient 
fathers  **  which  had  been  broken,  and  to  intro- 
duce an  order  of  prayer  and  raiding  of  Holy 
Scripture  *' agreeable  to  their  mind  and  pur- 
pose;" and  that  all  suggested  alterations  which 
**  secretly  struck  at  some  laudable  practice  of  the 
whole  Catholic  Chureh  of  Christ "  were  rejected ; 
and  that  the  calendar  contained  a  **  table  of  feasts, 
vigils,  fasts,  and  days  of  abstinence,"  which  were  in 
accordance  with  primitive  and  catholic  use ;  while 
the  ornaments  of  the  Church  and  the  vestments  of 
the  ministers  were  sudi  as  to  present  to  the  people 
s(Hne  of  the  most  prominent  features  of  the  ancient 
service,  and  were  for  this  reason  the  ground  of 
unceasing  attack  from  the  Puritans,  and  the  dis- 
ciples of  the  Genevan  school.  And  it  is  the  obser- 
vation of  Mr.  Hallam,  while  speaking  of  the  Boman 
Catholics,  *'that  it  was  always  held  out  by  our 
Church,  when  the  object  was  conciliation,  that  the 
liturgy  was  essentially  the  same  with  the  mass* 
book:"  (Constitutional  History,  vol.  1,  p.  86.) 

These  premises,  which  I  have  stated  \t  some 
length,  lead  me  to  the  conclusion  that  no  sound 
irgument  against  the  lawfulness  of  the  matters 
ofa^Bcted  to  in  these  articles  can  be  deduced  from  the 
mere  fact  of  their  identity  with  the  ceremonies  in 
use  before  the  Beformation. 

I  will  next  consider  the  argument  founded  on  the 
alleged  de  facto  disuse,  since  the  Beformation,  of 
the  ceremonies  or  ornaments  complained  of  in  these 
articles.  It  assumes  this  kind  of  shape :~"  H  these 
diings  were  legal  they  would  have  been  in  use; 
their  non-usage  is  almost  fatal  to  their  claim  of 
legality:  the  presumption  of  law  is  strongly  against 
them;  and  in  order  to  refute  that  presumption  a 
continuous  usage  must  be  established  by  those  who 
aiaintain  their  lawfulness." 

This  argument  seems  to  have  been  in  the  mind  of 
the  judge  of  the  Conaistory  of  London  in  the 
Kni^tsbridge  Church  cases,  uougfa  at  the  same  time 
he  strenuously  asserted  that  no  provision  of  statute 
or  lawful  canon  could  be  abrogated  by  non-user. 
The  doctrine  of  desuetude  he  repudiated,  as  unknown 
to  the  law  of  England.  This  argument  from  the 
long  disuse  of  ornaments  and  obMrvances  recently 
revived  cannot  be  altogether  passed  over. 

The  fact  of  disuse  raises  a  practical  prejudice,  if 
not  a  l^al  obstacle,  to  all  sudi  revivals.  The  con- 
nderation  of  the  causes  which  have  induced  it  has 
a  bearing  upon  the  discussion  of  the  questions  which 
I  am  to  adjudicate.  The  argument  appears  tome 
to  admit  of  two  distinct  answers.  In  uie  first  place 
it  proves  too  much ;  for  perhaps  there  is  no  historical 
fact  more  certain  than  this,  namely,  that  the  law 
derived  from  the  rubrics  and  canons  has  never,  at 
any  period  since  the  Beformation,  been  universally 
and  duly  obeyed.  The  proposition  is  startling,  but 
I  think  unquestionably  true.    The  instances  ci  dis- 


obedience are  striking,  if  not  many ;  take,  as  one 
example,  the  vestments  of  the  clergy. 

The  rubric  of  Edward  VI.  provides:  "And  here 
it  is  to  be  noted,  that  such  ornaments  of  the  Church, 
and  of  the  ministers  thereof,  at  all  times  of  their 
ministration,  shall  be  retained,  and  be  in  use,  aa 
were  in  this  Church  of  England,  by  the  authority  of 
Parliament,  in  the  second  year  of  the  reign  of  King^ 
Edwardthe  Sixth." 

And  the  Judicial  Committee  of  the  Privy  Council,, 
in  Westerton  v.  Liddell,  most  deliberately  and 
emphatically  decided  that,  "The  rubric  to  the 
Prayer-book  of  Jan.  ],  1604  adopts  the  language  of 
the  rubric  of  Elizabeth ;  the  rubric  to  the  present 
Prayer-book  adopts  the  language  of  the  statute  of 
Elizabeth ;  but  they  all  obviously  mean  the  same 
thing,  that  the  same  dresses  and  the  same  ntensila 
or  articles  which  were  used  under  the  first  Prayer- 
book  of  Edward  VI.  may  still  be  used."  Their 
Lordships  say,  "No  difficulty  will  be  found  in  dis* 
covering  amongst  the  articles  of  which  the  use  ia 
there  enjoined,  ornaments  of  the  Church,  as  well  aa 
ornaments  of  the  ministers.  Besides  the  vestments 
differing  in  the  different  services,  the  rubric  pro- 
vides for  the  use  of  an  English  Bible,"  &c  (JMtddi 
V.  Westerton^  Moore's  Bep.  156—9.) 

The  dresses  of  which  the  use  is  prescribed  in  the 
first  Prayer-book  of  Edward  VI.  are  thus  ordered : 
"  Upon  the  day,  and  at  the  time  appointed  for  the 
ministration  of  the  Holy  Communion,  the  priest 
that  shall  execute  the  holy  ministry  shall  put  upon 
him  the  vestures  appointed  for  that  ministration  ; 
that  is  to  say,  a  white  albe  plain,  with  a  vestment 
or  cope.  .  .  .  And  whensoever  the  bishop  shall 
celebrate  the  Holy  Communion  in  the  Church,  or 
execute  any  other  public  ministration,  he  shall  have 
upon  him,  beside  his  rochette,  a  surplice  or  albe, 
and  a  cope  or  vestment,  and  also  his  pastoral  staff 
in  his  hand,  or  else  borne  orholden  by  his  chaplain."' 

The  canons  of  1608  could  not  alter  or  affect  the 
positive  provisions  of  a  statute ;  but,  on  the  suppo- 
sition that  they  alone  were  to  be  consulted,  the  use 
of  the  surplice  in  parish  churches  is  distinctly 
enjoined  by  them  (canon  58).  Nevertheless,  I  well 
recollect  that  when  Bishop  Blomfleld  published  hia 
celebrated  charge  in  1842,  the  expression  therein  of 
his  opinion,  that  the  preacher  ought  to  wear  the 
surplice  rather  than  the  gown  in  the  morning  ser- 
vice, raised  a  storm  of  religious  controversy  and 
excited  feeling  upon  which  a  sober-minded  man 
now  looks  ba&  with  surprise  and  regret.  And  I 
cannot  but  agree  with  his  biographer,  that  "  it  will 
hardly  be  denied,  that  the  great  principle  for  which 
Bishop  Blomfield  contended,  that  in  divine  service 
all  things  should  be  done  decently,  but  tn  or(2sr,  is 
now  acted  upon  in  the  Church  of  England  to  an 
extent,  which,  twenty  years  ago,  would  hardly  have 
been  expected  by  men  of  calm  judgment,  and  which, 
thirty  years  ago,  would  by  most  have  been  pro- 
nounced impossible"  (Memoir  of  Bishop  Blomfleld^ 
vol.  2,  p.  64.) 

The  same  canons  enjoined  the  use  of  copes  in 
cathedrals  (canon  24),  a  special  prayer  called  the 
bidding  prayer  to  be  used  by  all  ministers  before 
every  sermon  (canon  55),  a  passing  bell  to  be  tolled 
for  every  dying  parishioner  (canon  67) ;  that  "  upon 
every  Sunday  or  holy  day  "  the  minister  shall  "  under 
pain  of  suspension  and  excommunication,  for  half  , 
an  hour  or  more,  examine  and  instruct  the  youth 
and  ignorant  persons  in  his  parish  in  the  Ten  Com- 
mandcnts,  the  Articles  of  the  Belief,  and  in  the 
Lord's  Prayer ;  and  shall  diligently  hear,  instruct, 
and  teach  them  the  catechism  set  forth  in  the  Book 
of  Common  Prayer**  (canon  59) ;  that  a  particular 
dress,  minutely  specified,  shall  be  worn  by  ecclesias- 
tical persons  on  a  journey  (canon  74);  that  the 
Litany  shall  be  said  or  sung  wherever  appointed  by 
the  Prayer-book,  more  particularly  upon  Wednes- 
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days  and  Friday^  though  they  be  not  holydays 
(oanon  15). 

The  rubric  dbect«  that  the  holy  elementa  shall  be 
placed  upon  the  table  of  the  Lord  at  a  particular 
part  of  the  service;  but  till  lately,  and  before  the 
decision  of  the  Privy  Ck>iincil  in  favour  of  the  use 
of  the  credence  table,  this  rubric  was  generally  dis- 
obeyed. The  rubric  is  express  in  its  directions, 
that  "  unless  the  minister  be  otherwise  reasonably 
hindered,"  he  shall  ^rform  daily  service ;  that  *^  the 
feasts  shall  be  observed,"  in  which  category  are 
included  all  Sundays,  and  certain  feasts  and  saints' 
days ;  and  there  is  also  a  careful  tabic  of  the  vigils, 
fasts,  and  days  of  abstinence  to  be  observed  through- 
out the  year ;  that  ^*  so  many  as  intend  to  be  par- 
takers of  the  Holy  Communion  shall  signify  their 
names  to  the  curate  at  least  some  time  the  day 
before.*'  Private  baptism,  which  was  only  to  be 
allowed  for  "  great  cause  or  necessity/'  had  so  gene- 
rally superseded  public  baptism,  that  the  late  BUhop 
of  London  was  compelled  expressly  to  forbid  his 
clergy  to  baptise  privately  except  in  cases  of  neces- 
sity; and,  indeed,  of  all  these  precise  orders,  of 
which  the  catalogue  is  not  exhausted,  having  for 
their  object  the  spiritual  edification  of  members  of 
the  Church,  how  very  few,  till  lately,  within  our 
own  memory,  have  been  obeyed,  and  how  much 
more  common  has  been  the  breach  than  the  obser- 
vance of  them. 

It  is  true  that  Mr.  Mackonochie  is  not  charged 
with  any  disobedience  to  the  law  in  these  respects ; 
his  offence  is  that  of  unauthorised  addition,  of  doing 
too  much  and  not  too  little  in  his  ministrations  in 
the  Church ;  but  I  refer  to  this  notorious  fact  of 
general  disobedience  to  the  law  in  these  respects, 
because  a  revived  obedience  to  it,  not  unnaturally, 
excites  the  surprise  and  sometimes  the  anger  of 
persons  who  have  been  habituated  to  a  more  re- 
laxed and  less  careful  system.  A  compliance  with 
the  law  has  the  effect  of  novelty  upon  them,  and 
they  are  apt  to  consider  as  illegal  not  the  desuetude 
of  a  prescribed  usage,  but  the  restoration  of  it. 

This  argument  of  disuse  was  most  strongly  urged 
in  the  Knightsbridge  Church  cases  as  conclusive 
against  the  cross  and  thol6redence  table ;  and  it  was 
truly  said  that  the  instances  in  which  any  trace  of 
them  could  be  substantiated  by  evidence,  since  the 
Beformation,  were  very  few  and  inconsiderable — not 
half-a-dozen  I  believe  in  number,  and  it  was  con- 
tended that  sudi  a  disuse  amounted  to  a  practical 
rejection  of  them  by  the  Church.  And  this  argu- 
ment prevailed  with  the  judges  of  the  Consistonr 
of  London  and  of  the  Arches  Court,  who  accord- 
ingly pronounced  these  things  to  be  unlawful.  But 
it  did  not  avail  before  the  Judicial  Committee  of 
the  Privy  Council,  who,  looking  to  their  innocent 
and  primitive  use,  reversed  the  sentence  of  these 
courts  and  pronounced  them  to  be  lawfuL 

The  mere  fact,  therefore,  that  the  practice  com- 
plained of  is  novel,  furnishes  by  no  means  an 
irrefragable  argument  that  it  is  unlawful,  and  it  can 
afford,  in  truth,  but  little  assistance  in  solving  the 
question  whether  the  practices  charged  against 
Mr.  Mackonochie  are  or  are  not  contrary  to  the 
law. 

In  the  second  place  the  alleged  disuse  or  desuetude 
must  be  measured  by  a  reference  to  the  history  of 
the  institution  during  the  period  in  which  it  has 
prevailed.  The  questions — ^has  that  institution  been 
during  this  period  in  its  normal  condition  ?  has  it 
been  in  a  state  of  unconstrained  freedom  ?  of  un- 
disturbed liberty  of  action?  or  has  it  during  this 
period  been  from  time  to  time  turned  aside  from  its 
natural  course?  has  it  been  oscillating  between 
peril  and  disquiet  and  the  apathy  whidi  is  so  often 
their  reactionary  successor?  has  it  manifested, 
wherever  it  has  been  in  a  state  of  freedom,  peace  and 
vigour,  a  desire  to  restore  and  reserve  as  much  as  it 


oould  of  a  lawful  inheritance  which  had  been 
forcibly  put  in  abeyance,  and  had  that  desire  and 
endeavour  always  accompanied  a  revival  of  life  and 
energy?  These  are  questions  which  must  be 
answered  before  the  argument  from  disuse  can  be 
properly  estimated.  A  careful  examination  of  the 
history  of  this  country,  and  more  especially  of  that 
part  of  it  which  relates  to  the  Chu»^  affords  some 
explanation  of  the  careless  and  imperfect  compliance 
with  the  directions  and  orders  of  the  Prayer-book 
to  which  I  have  adverted.  To  enter  at  length  into 
this  history  would  far  exceed  the  limits  of  my 
present  judgment,  but  I  will  make  a  veiy  cursoiy 
reference  to  the  principal  epochs. 

From  the  reign  of  Edward  YI.  to  the  reign  of  Her 
present  Majesty,  the  intervals  during  which  the 
Church  has  been  undisturbed  by  troubles  from 
within  or  without,  have  been  few. 

During  the  short  reign  of  Edward  VI.  she  under- 
went various  trials.  Her  worship  and  her  ritual 
were  twice  dealt  with  by  Parliament,  and  not  only 
her  revenues  but  tlie  ornaments  and  treasures 
within  her  fabrics  were  scandalously  plundered  in 
order  to  fill  the  purses  of  the  corru])t  courtiers  of  a 
precocious,  well  meaning,  but  prejudiced  and  narrow* 
minded  boy,  who,  during  the  few  years  of  his  reigo, 
was  little  more  than  an  instrument  in  the  unscru- 
pulous hands  of  the  religious  and  political  factions 
which  surrounded  and  besieged  his  throne:  (Fuller's 
Church  History  of  Britain,  book  7,  p.  401.) 

It  was  probably  a  like  spirit  of  avance  which, 
using  the  honest  fanaticism  of  the  Geneva  divines 
as  its  instrument,  dictated  the  destruction  of  all  the 
ancient  service  books  as  well  as  images,  by  the 
Order  in  CouncU  of  Dec  24,  1649,  and  the  8  &  4 
Edw.  6,  c  10. 

The  bindings  and  cases  of  these  books  of  doctrine 
were  often  studded  with  gems  and  of  great  value; 
and  the  images  from  theur  costly  material  as  well  as 
their  careful  execution,  offered  a  tempting  prey  to 
the  spoiler. 

During  the  succeeding  reign  of  Mary,  the  Church 
was  altogether  driven  from  her  sanctuary.  Eliza- 
beth, indeed,  exerted  the  great  sagacity  which  she 
possessed  in  laying  deep  and  wide  the  foundations  of 
the  establishment  to  which  the  Church  was  restored. 
But  the  foreign  element,  which  the  persecutions  ef 
Mary  had  much  increased,  began  to  ferment,  and  to 
wage  a  ceaseless  war  with  the  principles  upon  which 
the  Church  had  been  reformed,  and  though  the 
masculine  sense  and  vigorous  hand  of  this  great 
Queen  restrained  the  attacks  of  the  innovators  from 
Geneva  and  Germany,  she  was  obliged  to  tolerate  a 
practical  laxity  in  all  that  related  to  the  ritual  of 
the  Church,  in  order  to  secure  the  maintenance  of 
the  Catholic  doctrine. 

It  cannot  be  doubted,  from  her  resolute  retention 
of  the  ornaments  of  her  d^pel,  indnding  lights  and 
a  crucifix,  from  her  avowed  belief  in  the  Beal 
Presence,  as  well  as  from  her  language  and  conduct, 
that  her  desire  and  intention  were  to  embrace  the 
Lutheran  and  the  Romanist  within  the  wide  and 
liberal  pale  of  the  national  Church,  (a) 

And  I  may  observe  in  passing,  that  it  was  in  the 
same  spurit  of  liberality  and  comprehensiveness  that 
our  bishops,  in  1661,  said:  "It  was  the  wisdom  of 
our  Beformers  to  draw  up  such  a  liturgie  as  neither 
Romanist  nor  Protestant  could  justly  except  against ; 
and  therefore,  as  the  first  never  charged  it  with  any 
positive  errors,  but  only  the  want  of  something 
they  conceived  necessary,  so  it  was  never  found 

(a)  The  rabric,  oommonly  oaUed  the  blaok  rabrlo,  after  the 
CkMomunion,  in  the  second  Prayer-book  of  Edward  YL, 
explained  that  no  adoraUon  was  doe  to  the  real  and  ewientlal 
pieaenoe;  this,  of  course,  was  offenslTe  to  the  Lutherans, 
fiixabeth  stmck  It  out  The  mbrie  rsappears  In  the  last  Prayer- 
book  with  the  rery  material  alteration  of  '*or  unto  any 
eorpturalpnmaetot  Christ's  natona  fleah  or  btood.** 
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fialk  with  hy  thoie  to  whom  the  name  of  ProtestantB 
moti  properij  belongs,  thoee  that  profess  the  Augus- 
tine  Confession ;  and  for  those  who  nnlawf  ally  and 
ihifnUy  bionght  it  into  dislike  with  some  people,  to 
nige  the  present  state  of  affairs  as  an  argument 
why  the  book  should  be  altered  to  give  them  satis- 
faction, and  so  that  they  should  take  advantage  of 
thfiir  own  unwamntable  acts,  is  not  reasonable  :*' 
(Lathbuir's  History  of  the  Book  of  Common 
Frayer,  diap.  18,  p.  834.) 

Bishop  Sandys  writes  to  Archbishop  Parker: 
*<The  last  book  of  senrioe  is  gone  through  with  a 
proriso  to  retain  the  ornaments  which  were  used  in 
the  first  and  second  year  of  King  Edward  nntil  it 
please  the  Queen  to  take  further  order  for  these. 
Onr  gloss  upon  this  text  is,  that  we  shall  not  be 
loroea  to  use  them,  but  that  others  in  the  mean 
time  shall  not  couToy  them  away,  but  that  they 
may  remain  for  the  Queen:*'  (Strype  Ann.  y.  1, 
P.  1,  p  122 ;  Burner,  y.  1,  P.  2,  p.  465.) 

The  Puritans  rejected  with  scorn  the  toleration 
which  the  Queen  and  Walstngham,  wilb  a  rare 
wisdom  unknown  to  their  age,  were  ready  to  extend 
to  them :  (Bishop  Madox,  p.  289.^ 

In  1597  Hooker  wrote  the  first  book  of  his  Eccle- 
dsstical  Polity  in  which  he  vindicated  the  rites 
snd  ceremonies  of  the  Church  of  England  against 
the  attacks  of  the  Puritans,  and  pointed  out  with  a 
prophetic  spirit,  the  confusion  which  would  ensue 
^'if  it  should  be  free  for  men  to  reprove,  to  dis- 
ffBeo,  to  reject,  at  their  own  liberty,  what  they  sec 
done  and  practised  according  to  order  set  down :" 
(K  P.,  book  5,  c  10.) 

In  the  reign  of  Elizabeth's  successor,  the  Hamp- 
ton Court  Conference,  and  the  canons  of  1003, 
sided  by  the  disposition  of  James,  and  the  great 
power  of  his  prerogative  which  then  rested  on  the 
Statute  of  Elizabeth,  and  the  general  tranquillity 
of  the  country,  enabled  the  Church  to  put  in  force, 
in  some  degree  at  least,  the  provisions  of  her  ritual. 

The  leaven  of  the^Puritans,  however,  was  at  work, 
snd  is  well  illustrated  by  the  language  whidi  they 
hdd  respecting  our  Prayer-book  at  this  time.  I 
refer  again  to  Bishop  Madox  (p.  73) :  "  But  Mr. 
Neale  tells  us,  it  would  have  obviated  many  objec- 
tions, if  the  committee  had  thrown  aside  the  Mass 
Book,  and  composed  an  uniform  service  in  the  lan- 
guage of  Scripture."  This  was  an  objection  fre- 
qneotly  made  bv  the  Puritans,  with  great  variety  of 
vety  severe  and  veiy  coarse  expressions.  Thus  in 
their  first  admonition  to  the  Pariiament,  *'Bemove 
(>ay  they,  in  great  warmth)  homilies,  articles,  injunc- 
tions, and  that  prescript  order  of  service  made  out 
of  the  Mass  Book."  In  their  second  admonition  to 
the  Parliament,  they  express  themselves  after  this 
manner:*' We  must  needs  sav  as  foUoweth,  that 
this  book  is  an  imperfect  book,  culled  and  picked 
out  ol  that  Popish  dunghill  the  Portuise  and  Mass 
Book,  full  of  all  abominations."  Another  of  them  is 
pleased  to  deliver  his  opinion  in  the  following  words : 
^The  whole  form  of  the  Church  Service  is  bor- 
row'd  from  the  Papists,  pieced  and  patched,  without 
reason  or  order  of  edification."  Their  famous  leader, 
Mr.  Cartwright,  likewise  declares  his  and  his  breth- 
ren's displeasure  upon  this  head:  "Before  I  come  to 
»eak  of  prayers  (says  he)  I  will  treat  of  the  faults 
that  are  committed  almost  throughout  the  whole 
Utargy  and  service  of  the  Church  of  England, 
whereof  one  is  that  which  is  ctften  objected  by  the 
authors  kA  the  admonition,  that  the  form  of  it  is 
taken  from  the  Church  of  Antichrist" 

During  the  earlpr  part  of  the  r^gn  of  Charles  L 
the  advance  in  ntnal  restoration  was  rapid,  and 
was  aooomponled  by  great  imprudence  and  little 
knowledge  of,  or  attention  to^  tke  actual  circum- 
stances Si  the  State.  The  Puritan  religious  ele- 
ment allied  itself  with  the  political  element ;  and 
so  it  came  to  pass  that  a  literal  and  strictly  legal 


compliance  with  the  rubric  formed  no  insignificant 
part  of  the  impeachment  which  bronght  about  the 
judicial  murder  of  Archbishop  Laud,  one  of  the 
most  distinguished  writers  against  the  pretensions 
of  the  Papacy :  (Whitelock's  Memoriids.) 

Then  was  the  wisdom,  as  well  as  the  piety,  of 
of  the  principles  upon  which  our  Chnrch  was  re-^ 
formed  demonstrated.  In  Protestant  Glermany  and 
in  Geneva,  where  the  Apostolical  order  and  primi- 
tive usages  had  been,  from  whatever  causes,  neg^ 
lected  or  abandoned,  and  in  this  kingdom  during 
the  troubles  of  Uie  dvil  wars  almost  every  variety 
of  sect  which  the  vanity,  presumption,  aud  igno- 
rance of  men,  under  the  influence  of  unchecked 
religious  excitement  could  devise,  sprang  int  >  exist- 
ence.   All  these. 

Who  thought  religion  wss  Intendad 
For  nothing  elae  bat  to  he  maided, 

and  whom  the  poem  of  Butler  has  rescued  fron> 
oblivion,  have  furnished  to  Bome  her  strongest 
weapon  for  the  defence  of  abuses  equally  without 
warrant  from  Scripture  and  tradition,  and  for 
attack  upon  the  purer  branches  of  the  Catholic 
Church. 

At  the  Restoration,  the  Church,  with  the  full  and 
hearty  consent  of  the  people,  restored,  with  few 
exceptions,  the  primitive  ritual,  of  which  Cranmer 
and  liidley,  the  chiefs  of  a  noble  army  of  martjrrs, 
had  approved.  But  the  impoverished  condition  of 
thn  clergy,  the  diUmidated  state  of  the  desecrated 
churches,  the  profligacy  (a  reaction  from  Puri- 
tanism) and  poverty  of  the  landowners,  combined 
to  prevent  that  moderate  amount  of  ritual  deve- 
lopment which  a  strict  obedience  to  the  direction 
of  the  rubric  required. 

Lord  Macaulay's  picture  of  the  miserable  status 
of  the  parochiid  clergy  during  the  seventeenth 
century  ^History  of  England,  vol.  1,  p.  327)  is  pro- 
bably painted  in  too  dark  colours ;  but  there  is  no 
doubt  that  it  was  one  highly  unfavourable  to  ritual 
ornament  either  in  the  dress  of  the  priest  or  in  the 
furniture  of  the  church.  It  was  seldom  that  men 
connected  with  noble  families  entered  into  holy 
orders,  and  the  adoption  of  that  profession  by 
Herbert  was  a  remarkable  phenomenon  of  the  time. 

Then  came  the  struggle  of  James  IL,  by  God's 
good  providence  defeated,  to  reimpose  the  yoke  of 
Rome  upon  the  liberties  of  our  Church. 

The  yery  learned  Cave,  in  his  Epistle  Dedicatory 
to  the  Histoiy  of  Uie  Pathers  of  the  Church  in 
1683,  observes :-— <*  The  Church  of  England,  incom- 
parably the  best  part  of  the  Catholic  Church  at  this 
day  visible  upon  earth,  is  miserably  torn  in  pieces, 
hated,  and  maligned ;  secretly  undermined  by 
enemies  from  abr(Mtd,  and  openly  assaulted  by  pre- 
tended friends  at  home.  Aiiarin  erected  against 
altar,  and  private  congregations  kept  up  in  oppo- 
sition to  the  publick  constitution*  The  liturgy  and 
forms  of  Divine  administration  derided,  odiously 
traduced,  and  run  down  with  nothing  but  noise  and 
clamour.  The  rites  and  institutions,  though  the 
same  that  were  used  in  the  primitive  ages  of 
Christianity,  derided  as  antichristian.  The  disci- 
pline and  authority  weakened,  and,  by  the  obstinacy 
and  perverseness  of  men,  made  ineffectual." 

The  great  defection  of  the  non-jurors,  who  were 
much  attached  to  ritual  observances,  among  whom 
were  some  of  the  most  pious  and  learned  prelates  of 
the  realm,  at  the  beginning  of  William  III.'s  reign^ 
must,  I  think,  have  been  unfavourable  to  ritual 
observances  in  the  Church  Establishment  which 
they  had  left. 

As  we  enter  on  the  eighteenth  century  we  trace 
the  gradual  increase  of  disobedience  to  all  direo* 
tions  of  the  Church  which  had  for  their  object  not 
merely  tiie  ornament  but  the  deoenpy  of  Divine 
worship. 

In  1710  good  Bishop  Fleetwood,  in  his  charge  tQ 
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his  clergy,  obserred,  *'  that  aoless  the  good  public 
•pirit  of  building,  repaizing,  and  adorning  churches 
prevails  a  great  deal  more  among  us,  and  be  more 
encouraged,  an  hundred  years  will  bring  to  the 
ground  an  huge  number  of  our  churches." 

During  the  reigns  of  the  two  first  Georges,  and 
the  beginning  of  the  third,  a  decay  of  piety  and 
learning,  with  brilliant  exceptions  indeed,  went 
hand  in  hand  with  slovenliness  of  ritual  and  habi- 
tual indifference  to  rubrical  iigunctions  upon  this 
subject ;  and  in  1751,  that  is  forty  vears  afterwards, 
not  many  months  before  his  death,  that  great  prelate, 
Bishop  Butler,  whose  "Divine  Philosophy"  has 
charmed  educated  men  of  all  creeds,  r^erring  to 
these  words  of  Bishop  Fleetwood,  uttered  this 
lamentation,  "This  excellent  prelate  made  this 
observation  forty  years  ago ;  and  no  one,  I  believe, 
will  imagine  that  the  good  spirit  he  has  recom- 
mended prevails  more  at  present  than  it  did  then :  ** 
(Butler,  voL  2,  pp.  815-317.) 

Then  followed  the  great  schism  of  which  the 
pious  Wesley  was  unwillingly  and  unwittingly 
the  loader,  but  of  which  the  apathy  and  sloth  of 
the  Church  was  the  true  cause.  A  resuscitation 
of  Christian  life  was  afterwards  brought  about  by 
s  school  in  the  Church  which,  though  with  little 
Icnowledge  of  or  care  for  ecclesiastical  traditions  or 
primitive  usage,  yet  almost  within  the  memory 
of  the  present  generation  represented  the  earnest- 
ness and  energy  of  the  Establishment.  Both  these 
events  were  unfavourable  to  the  maintenance  of 
ritual  observances. 

The  piety  of  this  school  is  not  incompatible  with 
•uperior  erudition  and  historical  knowledge  in  per- 
sons more  susceptible  to  the  influences  of  external 
rites  and  ceremonies.  A  school  has  sprung  up  in 
our  memory,  which,  having  first  restored  the  true 
ecclesiastical  architecture  in  our  churches,  pro- 
ceeded to  inquire  into  the  real  meaning  of  the 
rubrical  directions  in  our  Prayer-book,  examined 
them  by  the  light  of  history  and  tradition,  and 
arrived  at  the  conclusion  that  a  bare  and  unattrac- 
tive service,  sordid  furniture,  and  the  absence  of  lUl 
that  was  beautiful  in  art  in  the  Temple  of  God, 
was  not  a  necessary  condition  of  a  Church  which 
had  thrown  off  the  corruptions  and  novelties  of 
Bome.  The  Prayer-book  referred  them  to  the 
custom  and  usage  which  prevailed  in  the  second 
year  of  Edward  YI.  In  the  Lutheran  and  Swedish 
services  they  found  crucifixes,  incense,  lighted 
candles,  and  gorgeous  dresses.  They  thought  it 
obvious,  therefore,  that  no  necessary  connection 
subsisted  between  these  ornaments  and  usages  oif 
primitive  antiquity,  and  the  medissval  and  fake 
claims  of  the  Papacy. 

Recognising  the  spirit  of  this  movement  in  the 
Church,  the  late  Bishop  of  London,  in  his  charge  in 
1842,  used  emphatic  language. 

Bishop  Stanley,  in  his  charge  in  1845,  says, 
^'Speaking  of  the  decorations  oi  churches,  I  am 
aware  of  the  reply;  they  pander,  it  is  siiid,  to 
idolatry,  and  may  again  become  the  object  of  super- 
stitious worship.  In  a  former  age,  when  the  minds  of 
men  were  under  the  control  of  a  superstitious  and 
designing  priesthood,  such  reasoning  might  have 
weight,  but  I  must  confess  I  cannot  now  hear  it 
without  minged  sentiments  of  pain  and  surprise." 

..."  We  need  not,"  he  concludes,  "  like  the 
Puritans  of  old,  banish  the  influence  of  art  from  the 
sphere  of  religion,  and  return  to  that  rude  spirit 
which  went  forth  as  the  destrc^er  of  all  that  was 
beautiful,  glorying  in  its  barbarous  mutilation*." 
I  will  conclude  my  observatioBs  on  this  subject  in 
the  words  of  the  oldest  and  certainly  not  the  least 
able  and  learned  of  our  prelates.  In  1851  the  Bishop 
of  Exeter  said,  (from  Appends  A.  to  the  report  of 
the  Ritual  Commission,  p.  122}  "Let  me  make  one 
irenexal  remark.    Where  the  congregation  consists 


mainly  of  the  poorest  orders,  there  we  commonly 
observe  a  great  love  of  a  majestic  and  even  elaborate 
service.  The  ornaments  of  their  church ;  the  storied 
gla,ss ;  the  painted,  and  it  may  be  gilded,  waUs  ; 
the  table  of  the  Lord  elevated  above  the  rest,  and 
decked  with  sober  yet  costly  furniture;  the  pealing^ 
organ ;  the  chanted  psalms ;  the  surpliced  choristers  ; 
the  solemnity  of  the  whole  ritual-^gladdens,  while 
it  elevates  their  minds ;  they  recognise  in  it  their 
own  high  privilege  as  Christians,  and  rejoice  to  find 
themselves  equal  participants  with  their  richest 
neighbours  in  the  homage  thus  paid  to  the  common 
Lord  and  Father  of  all.  In  truth,  when  we  consider 
the  little  which  the  poor  man  has  to  delight  his 
heart  and  touch  his  imagination  in  his  own  squalid 
home,  we  ought  to  rejoice  that  he  can  find  enjoyment 
in  the  house  of  prayer,  his  Fathei^s  house.  For  thia 
reason  few  occurrences  have  affected  me  more  than 
the  lamentations  of  the  poor  worshippers,  in  one  of 
the  districts  of  the  metropolis,  when  they  saw,  or 
thought  they  saw,  at  the  dictation  of  a  riotous  and 
lawless  nsob  of  strangers,  the  approaching  surrender 
of  the  ritual  which  they  loved,  and  which  was  their 
weekly,  and  to  many  among  them  the  daily,  solace 
of  that  poverty  to  which  the  providence  of  God  had 
consigned  th^m." 

It  was  in  this  spirit  that  the  Church  of  St.  Alban'a 
was,  we  know,  built.  In  this  spirit  we  must  all  hope 
that  its  services  have  been  conducted.  But  it 
remains  to  be  seen  whether  they  have  or  have  not 
gone  beyond  those  bounds  of  ritual  observance 
which  the  law  of  our  Church, has  set. 

In  the  foregoing  observations  I  have  dealt  with. 
tyro  heads  of  the  arguments  urged  by  the  counsel 
for  the  promoter,  which  for  the  sake  of  clearness  I 
will  repeat ;  namely,  that  these  particular  practices 
are  by  necessary  implication  prohibited,  inasmudi 
as  they  are  connected  with  Roman  or  Popish  doc* 
trines.  And  that  as  such  they  have,  as  a  matter  of 
fact,  been  disused  ever  since  the  Reformation.  I  am 
of  opinion  that  neith(  r  of  these  arguments  can  avail 
to  prove  that  the  practices  complained  of  are  illegaL 
I  have  now  to  consider  the  two  other  heads  of  th^ 
argument ;  namely,  that,  as  by  these  practices  a 
new  rite  or  ceremony  has  been  added  to  those  which 
are  prescribed  by  the  Statutes  of  Uniformity,  such 
practices  are  unlawful.  And  that  these  particular 
additions  are  expressly  prohibited. 

The  due  consideration  of  these  arguments  tenden 
it  expedient  that  I  should  previously  determine 
upon  what  prineiptes  the  rubrical  directions  of  the 
Prayer-book  should  be  construed. 

It  has  been  argued  on  the  one  side  that  the  legid 
effect  of  express  directions  in  the  rubrick  is  to  shut 
oit  every  rite,  ceremony,  ntensil,  cr  ornament  which 
is  not  the  subject  of  such  express  provision,  or  by 
necessary  implication  directly  subsidiaiy  to  it.  It 
has  been  argued,  on  the  other  side,  that  every 
ancient  Catholic  rite,  ceremony,  utensil,  or  ornament 
which  is  not  the  subject  of  an  express  prohibition  is 
lawful.  I  am  not  disposed  to  assent  to  either  of 
these  propositions  in  their  full  latitude. 

I  believe  the  following  rules  to  be  well  founded 
in  principle,  reason,  and  law,  and  I  shall  «b* 
deavour  to  guide  myself  by  them ;  namely,  that 
what  is  expressly  prohiMted  is  prohibited  altogethei^ 
and  may  not  be  evaded  by  any  contrivance  which; 
under  a  different  name  or  appearance,  attains  the 
same  end ;  that  whatever  is  expressly  ordered  may 
not  be  evaded  by  an  illusory  or  partial  compliance j 
that  whatever  is  subsidiary  to  what  is  ordered,  ana 
whatever  being  in  itself  decent  and  prop^  in 
accordanee  wiSi  primitive  and  caKfaollc  use,  and 
which  is  not  by  any  fair  constroctlon  necessarily 
connected  with  those  Roman  novelties  which  tM 
Church  ''cut  away  and  clean  rejected  **  (to  use  the 
language  of  the  Prayer-book)  at  the  Reformation^ 
is,  undor  restrictions  to  be  mentioned,  lawAiL 
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Tiiere  are,  in  other  words,  three  categories  of 
these  things :  (1.)  Things  lawful  and  ordered.  ^2.) 
Tfadngs  onlawf  ol  and  prohibited .  Td.)  Things  neither 
ordered  nor  prohibited  expressly,  or  by  impli- 
cation, httt  the  doing  or  use  of  which  must  be 
goremed  by  the  liying  discretion  of  some  person  in 
autiioriiy. 

I  wish  to  say  a  word  first  upon  this  last  category. 
The  compilers  of  our  Prayer-book,  and  the  X^is- 
latoie  which  clothed  it  with  the  authority  of  a 
statute,  were  well  aware  that  such  a  living  discre- 
tion was  indispensably  necessary  for  the  goyernment 
of  the  Church  in  the  performance  of  her  Divine 
service,  as  well  as  in  the  due  discharge  of  her 
other  functions. 

In  the  preface  concerning  the  service  of  the 
Church,  it  is  stated  that  "  nothing  can  be  so  plainly 
set  forth  but  doubts  may  arise  in  the  use  and 
practice  of  the  same  ;'*  accordingly,  the  first  and 
every  subsequent  Prayer-book,  including  the  pre- 
sent one,  provided  what  must  have  been  intended 
and  believed  to  be  a  sufficient  remedy  for  the  evil 
which  was  thus  contemplated  as  of  possible,  per- 
haps probable,  occurrence. 

It  is  important  to  notice  the  nature  and  character 
<d  the  remedy  proposed.  It  was  one  in  perfect 
accordance  with  the  principle  upon  which  the  order 
and  discipline  of  the  Churdi  had,  in  obedience  to 
the  wiU  of  Chriat,  been  founded  by  his  Apostles ; 
a  principle  which  recognised  the  apostoUcal  order 
of  bishops  as  necessary  for  the  due  constitution  of 
the  Church;  and  in  perfect  accordance  with  the 
great  principle  of  the  Beformation  of  the  Church  of 
England,  thiat  a  duly  consecrated  bishop  had  a 
Divine  authority,  perfect  and  complete  in  itself, 
and  wholly  independent  of  the  previous  consent  or 
subsequent  ratification  of  that  authority  by  the 
Pope. 

The  remedy  was  as  follows:  "To  appease  all 
such  diversity  (if  any  arise),  and  for  the  resolution 
<rf  all  doubts  concerning  the  manner  how  to  under- 
stand, do,  and  execute  the  things  contained  in  this 
book,  the  parties  that  so  doubt  or  diversely  take 
anything  shall  alway  resort  to  the  bishop  of  the 
diocese,  who  by  his  discretion  shall  take  order  for 
the  quieting  and  appeasing  of  the  same ;  so  that  the 
same  order  be  not  contrary  to  anything  contained 
in  this  book,  and  if  the  bishop  of  the  diocese  be  in 
doubt,  then  he  may  send  for  the  resolution  thereof 
to  the  archbishop." 

The  words  of  this  order  deserve  the  closest  atten- 
tion. It  provides  *^  for  the  resolution  of  all  doubts 
concerning  the  manner  how  to  understand,  do,  and 
execute  the  things  contained  in  this  book ;"  terms 
which  certainly  appear  to  comprehend  every  con- 
ceivable difficulty  or  doubt  which  could  possibly 
arise.  The  authority  which  is  to  resolve  these 
doubts  and  remove  these  difficulties  is  thait  officer 
in  whose  hands,  previously  to  the  statutory  enact- 
ment of  any  Prayer-book,  the  Church  had  placed  a 
supreme  command  over  all  that  relates  to  her 
ritual — "The  parties  that  so  doubt  or  diverse^ 
take  anything  shall  always  resort  to  the  bishop  of 
the  diooese."  The  mode  of  rescdution  is  not  stated, 
but  the  language  is  such  as  to  render  it  improbable 
that  anyformid  proceedings  in  a  court  were  con- 
templated. *'The  bishop  by  his  discretion  shall 
take  order  for  the  quieting  or  appeasing  of  the 
•aame"^-largey  and,  I  think,  wise  expressions, 
making  referenoe  to  a  living  authority,  such  as  the 
Jiature  of  the  thing  seems  to  demand,  and  the 
Church  had  always  recognised  as  having  power  to 
deal  with  the  circumstances  of  each  case  as  they 
arose.  Was  there  any  limitation  to  this  authority  ? 
•-^ae,  only,  it  appears;  that  his  order  ** shall  not 
be  contrary  to  anything  contained  in  this  book ;  " 
leaving,  therefore,  in  my  judgment^  within  the 
domaia  cl  h»  authority  that  third  oategocy  to  which 


I  have  referred,  namely,  "  things  neither  ordered 
nor  prohibited  expressly  or  by  implication." 

Was  there  4iDy  provision  for  controlling  the 
exercise  of  this  discretion?  Yes,  a  provision  not 
inserted  it  is  true  in  the  first  Prayer-book,  but 
equally  in  accordance  with  the  discipline  of  the 
Catholic  Church,  and  with  the  denial  of  papal 
pretension, — ^the  provision  "that  if  the  bishop  be 
in  doubt  he  may  send  for  the  resolution  thereof  to 
the  archbishop." 

Some  construction  must  be  placed  upon  this  order. 
There  are  but  three  possible  constructions  which 
occur  to  my  mind :  one,  that  the  order  merely  means 
that  the  minister  or  *'  party  "  may  quiet  his  own 
conscience  by  having  recourse  to  the  private  advice 
of.  the  ordinary,  which  advice,  when  given,  he  la 
conscientiously  bound  to  follow ;  a  second  construc- 
tion is,  that  the  order  contemplates  formal  pro- 
ceedings in  the  ecclesiastical  courts  of  the  diocese 
and  the  province ;  the  third  is,  that  which  I  havo 
suggested. 

It  is  certainly  remarkable  that^  as  far  as  I  am 
aware,  this  order  has  never  yet  received  aoy  judi- 
cial interpretation.  I  remember  very  well  arguing 
before  a  very  learned  ecclesiastical  judge.  Sir  Her- 
bert Jenner  Fust,  in  the  Stone  Altar  case  (it  was 
brought  into  the  Court  of  Arches  by  i^peal  from 
the  sentence  of  the  Court  of  Ely,  which  court  had 
affirmed  the  legality  of  the  stone  altar),  that  the 
question  was  one  to  be  decided  according  to  the 
discretion  of  the  ordinary,  according  to  this  order ; 
and,  in  his  judgment.  Sir  H.  J.  Fust  said,  "  After 
much  consideration  now  given,  I  am  of  ofanion  the 
matter  is  not  one  of  discretion  but  of  law.  Were 
it  otherwise  I  should  be  desirous  of  consulting  the 
wish  of  the  parish  " :  (I  Rob.  Eccl.  Bep.  256.)  It 
was  clearly,  therefore,  the  opinion  of  Sir  H.  J.  Fust, 
who  was  perfectly  conversant  with  ecclesiastical 
law  and  practice,  that  this  order  was  not  to  be 
treated  as  a  dead  letter,  although,  after  much 
reflection,  he  was  of  opinion  the  questions  as  to  the 
material  and  position  of  the  altar-table  did  not 
come  within  its  purview.  The  structure  of  a  stone 
altar  he  conceived  to  be  "  contrary  "  to  the  provi- 
sions of  the  Prayer-book.  And  in  Weslerian  v. 
LiddeU,  the  Lords  of  the  Privy  Council,  after  de- 
ciding that  it  was  lawful  to  place  upon  the  holy 
table  cloths  of  various  colours,  observed,  "  Whether 
the  cloths  so  used  are  suitable  or  not  is  a  matter 
to  be  left  to  the  discretion  oi  the  ordinary:" 
(Moore's  Bep.  188.) 

There  is  a  difficulty  arising  out  of  this  construc- 
tion, from  the  consideration  of  which  I  must  not 
shrink.  It  may  be  said  that  the  bishop,  when  he 
had  taken  order  for  appeasing  the  doubt,  would 
have  no  legal  means  of  enforcing  that  order,  and 
that  for  the  purpose  of  such  enforcement  he  must 
have  recourse  to  his  court.  But  it  i^ipears  to  me 
that,  on  the  supposition  that  the  matter  was  one  on 
which  he  could  exercise  his  discretion,  he  could 
clothe  his  order  with  the  character  of  a  monition, 
and  that  a  disobedience  to  such  monition  would 
subject  the  person  disobeying  to  the  penalties  of 
contumacy. 

I  should  observe  that  the  canon  law  unquestion- 
ably placed  in  the  hands  of  the  bishop  the  authority 
to  govern  all  questions  of  ritual.  "£t  quidem" 
(Van  Bspen  says)  ^'quia  dispares  diversarnm 
nationum  mores  et  ingenia  diversos  ritus  et  csere- 
monias,  ut  in  politicis  ita  in  ecclesiasticis  exigunt, 
hioc  in  ritibus  magna  ecclesiarum  varietas;  prss- 
eertim  quia  nuUo  extante  de  his  Christi  vel  Aposto- 
lorum  praseepto,  libera  potestas  episoopis  relicta 
erat,  id  sentiendi  et  decernendi  quod  unicuique 
salv&  fide  magis  expediens  videbatur."  And  citing 
the  decree  of  a  synod  he  says :  ^  Novsb  cssremoniss 
nullsB  in  ecclesiis  reci{»antur  sine  epitoopi  judicio :" 
(Vaa  Esfen,  vol.  1, 411,  412.) 
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Upon  this  oonftniction  of  thit  mbrical  order,  it 
will  be  mj  duty  to  consider  whetiier  any  of  the 
charges  preferred  against  Mr.  Mackonochie  ought 
to  have  been  dealt  with  by  the  discretion  of  the 
Ordinary,  and  not  to  haTe  been  made  the  subject  of 
a  criminal  proceeding  against  him  in  this  or  in  any 
other  court 

With  respect  to  the  two  other  categories  of 
rubrics,  namely,  those  which  relate  to  things  lawful 
and  ordered,  and  things  unlawful  and  prohibited, 
there  is  a  question  in  Kmine  which  must  be  con- 
sidered. Is  there  a  common  law  of  the  Church  un- 
written, living  by  usage,  though  partly  expressed, 
perhaps,  by  judicial  decisions ;  but  still  more,  to  use 
a  common  expression,  taken  for  granted  by  all 
authorities  in  Church  and  State — filUng  up  the  void 
of  positive  provision  in  statute  or  formulary— a 
necessary  part  of  an  organised  religious  system  and 
establishment,  rendering  the  practical  working  of  it 
possible,  and  on  the  whole,  harmonious? 

That  there  has  been  such  a  usage  in  the  Church  at 
large,  from  its  earliest  foundation,  is  certain.  "  We 
know  no  such  customs,  neither  we  nor  the  churches  of 
God,**  was  the  language  which  we  learn  from  inspired 
authority  she  used  as  her  shield  against  the  earliest 
assaults  upon  her  integrity.  '*Let  the  ancient 
customs  prevair*  was  the  maxim,  fatal  to  the  medi- 
eval and  modem  pretensions  of  Rome,  which  the 
Church  enunciated  in  her  earliest  cBcumenical 
council.  The  canon  law  of  the  Western  Chuich 
fully  recognises  custom  and  usages  as  a  distinct 
scarce  of  ecclesiastical  jurisprudence.  Was  the 
branch  of  this  Church,  which  the  constitution  and 
the  Legislature  have  established  in  this  kingdom 
devoid  of  this  subsidiary  aid  to  her  discifdine  and 
government? 

In  the  case  of  WiU$on  y.  MeMath,  8  PhiL  78,  a 
very  curious  question  was  raised,  whether  the 
minister,  as  such,  has  a  right  to  preside  at  a  vestry 
meeting.  Sir  John  Nicholl,  the  oflteial  principal  of 
the  Archbishop  of  Canterbury,  observed:  **The 
case  is  said  to  be  a  new  one,  so  far  as  regards  any 
express  law,  or  any  judicial  decision  on  the  subject. 
There  is  no  statute,  no  canon,  no  reported  judgment, 
either  expressly  afllrming  or  expressly  negativing 

(he  right.  It  nevertheless  may  exist  as  a  part  of 
he  common  law  of  the  land,  as  a  part  of 
the  Itjc  non  scripia,  which  is  of  binding  authority, 
as  much  in  the  ecclesiastical  as  in  we  temporal 
courts.  Indeed,  the  whole  canon  law  rests  for  its 
authority  in  this  country  upon  received  usage ;  it 
is  not  binding  here  proprio  vigcrt.  Moreover,  this 
court  upon  many  pomts  is  governed,  in  the  absence 
of  express  statute  or  canon,  by  theyuf  tacito  «f 
i//<  torato  Aoffitmoit  conseiiMc  ef  mori^  ej^prswiim.  .  .  . 
It  is  true  that  generally  the  existence  of  this  jh» 
Moa  icriptwn  is  ascertained  by  reports  of  adjudged 
cases ;  but  it  may  be  proved  by  other  means ;  it  may 
be  proved  by  public  notoriety,  or  be  deducible  from 
principles,  and  analogy,  or  be  shown  by  legislative 
recognitions.  Published  reports  of  the  decisions  of 
the  Ecclesiastical  Courts  (with  one  very  recent 
exception)  do  not  exist ;  and  if  they  did,  yet  the 
particular  right  in  dispute  may  never  have  been  so 
much  as  doubted  or  questioned  before."  Upon  this 
principle,  in  the  time  of  James  I.,  the  King's  Bench 
refused  to  prohibit  the  ordinary  from  compelling  a 
woman  to  be  churched  in  a  veil,  because  it  was 
certified  by  divers  bishops  to  be  the  common  custom 
of  the  Church  of  England:  (Vin.  Abr.  17,  p.  281, 
tit.  Prerog.  of  King.) 

There  is,  therefore,  a  common  law  of  the  Church 
which  runs  by  the  side  of  the  statute  law,  and 
which  must  sssist  in  the  construction  of  it. 

There  is  one  important  rule  applicable  to  the 
construction  of  all  instruments,  namely,  that  the 
oonstruer  should  endeavour  to  place  himself  in  the 
position  of  the  framer  of  the  instrument,  and  to 


gather  from  all  the  circumstances  which  surrounded 
m  at  the  time  when  he  framed  it,  and  from  the 
context  of  other  portions  of  the  instrument,  what 
the  real  meaning  and  uitention  was,  if  the  Ungnage 
which  he  has  used  have  left  that  meaning  and  in- 
tention doubtful  or  obecnre. 

In  the  case  of  ErnxM  v.  Af osf ia,  4  Moore's  RefK 
P.  C.  828,  in  which  a  question  as  to  the  lawf  ulneta 
of  baptism,  administered  by  a  layman  with  water 
and  the  invocation  of  the  Trinity,  was  mooted,  the 
Lords  of  the  Privy  Council  observed  as  follows  :— 
*«The  68th  canon  being  that  upon  which  this  pro- 
ceeding is  grounded,  it  is  necessary  to  consider  what 
the  law  was  at  the  date  of  the  canon,  the  year 
1608.  Without  distinctly  ascerUining  this,  we  can- 
not satisfactorily  determine  what  change  the  rubric 
of  1661,  adopted  into  the  18  ft  14  Car.  2, 
c.  4,  made,  and  in  what  state  it  left  the  law  on  thia 
head ;  because  it  is  very  possible  that  the  same 
enactment  of  a  statute,  or  the  same  direction  in  a 
rubric,  bearing  one  meaning,  may  receive  one  con- 
struction, when  it  deals  for  the  first  time  with  a 
given  subject  matter,  and  have  another  meaning 
and  construction  when  it  deals  with  a  matter  that 
has  already  been  made  the  subject  of  enactment  or 
direction ;  and  this  is  most  specially  the  case  where 
the  posterior  enactment  or  direction  deals  with  the 
matter  without  making  any  reference  to  the  prior 
enactment  or  direction.  Still  more  it  is  necessary  to 
note  the  original  state  of  the  law,  when  it  is  the 
common  law  that  comes  in  question,  as  well  as  the 
statute.  .  .  .  The  words  are  j^Uunly  directory, 
and  do  not  amount  to  an  imperative  alteration  of 
the  rule  then  subsisting.  If  lay  baptism  was  valid 
before  the  new  rubric  of  1661,  there  is  nothing  in 
that  rubric  to  invalidate  it.  Generally  speaking, 
where  anything  is  established  hy  statutory  provi- 
sions, the  enactment  of  a  new  provision  must  clearly 
indicate  an  intention  to  abrogate  the  old,  else  both 
will  be  understood  to  stand  together  if  they  may. 
But,  more  especially,  where  the  common  law  ia 
to  be  changed — and,  most  especially,  the  common 
law  which  a  statutory  provision  had  recognised  and 
enforced — the  intention  of  any  new  enactment  to 
abrogate  it  must  be  plain  to  exclude  a  constractioa 
by  which  both  may  stand  together.  This  prin- 
ciple^ which  is  plainly  founded  in  reason  and  common 
sense,  has  been  largely  sanctioned  by  authority. 
The  distinction  which  Lord  Coke  takes  in  one  place 
between  affirmative  and  negative  words,  giving  more 
effect  to  the  latter  (Co.  Lit  115,  a>  has  sometimes 
been  denied,  at  least  doubted  (W.  Jones,  270,  Lov9- 
laot^B  case,  before  the  Windsor  Forest  Court,  in 
1682,  in  which  there  is  a  dictum  of  Lord  Chief 
Justice  Richardson),  Mr.  Hargrave  thinks  upon  a 
misapprehension  (note  154).  But  the  rule  which  ia 
laid  down  in  2nd  Inst  200,  has  been  adopted  by  all 
the  authorities,  that  'a statute  made  in  the  affir- 
mative, without  any  negative  expressed  or  implied, 
doth  not  take  away  the  common  law.'  So  Comyn's 
Digest,  Parliament,  R.  28 ;  and  he  cites  the  case  Z^ 
Jicrs  Ecdentuticoy  in  5th  Rep.  5,  b^  which  lays  down 
the  rule  in  terms." 

Let  me  apply  this  rule  to  the  subject  before  me. 
The  first  Prayer-book  of  Edward  YL  contains  only 
one  prohibition,  the  elevation  of  the  Blessed  Sacra- 
ment ;  but  it  contains  various  directions  respecting 
the  articles  to  be  used  in  the  administration  of  the 
Holy  Communion.  It  has  been  pointed  out  that  the 
enumeration  of  these  articles  could  not  be  exhaus- 
tive, inasmuch  as  the  indispensable  article  of  ''a 
fair  linen  doth"  is  omitted  from  it. 

The  argument  is,  I  think,  valid ;  the  officiating 
priest  must  have  supplied  this  article,  and  the 
Legislature  must  have  intended  him  to  supply  it. 
He  must  have  looked  to  an  unwritten  ass,  the 
foundation  of  a  common  law  for  the  Churdi,  not 
less  than  for  the  State.    Just  as  modi  as  it  mnst 
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hftTe  intended  by  the  mbric  in  our  present  Prayer- 
book  :  ^  The  priest  shall  then  place  npon  the  table 
00  much  bread  and  wine  as  he  shall  think  sufficient," 
that  there  should  be  a  table  or  place  from  which  the 
elements  should  be  then  brought ;  and  therefore  the 
Judicial  Committee  of  the  Pnyy  Council,  reversing 
the  sentence  of  the  Consistory  of  London  and  the 
Court  of  Arches,  decided  that  the  Credence  Table, 
which  supplied  this  want,  was  a  lawful  ornament 
Tliose  who  compiled  the  first  Prayer-book  of 
Edward  VI.  were  not  inrenting  a  ritual  for  the  first 
tune,  but  were  constructing  one  from  the  rarious 
ierrice  books,  some  English  and  some  foreign,  which 
they  had  before  them.  This  ritual  was  to  be  placed 
in  die  hands  of  persons  conversant  with  the  older 
service  books ;  and  it  seems  highly  unreasonable  to 
suppose  that  it  was  not  competent  to  the  priest  to 
supply  any  accidental  omission  in  the  new  ritual 
by  a  reference  to  the  previously  existing  usage  and 
practice.  In  the  same  way,  in  the  Sarum  Missal 
no  mention  is  to  be  found  jof  the  two  lights  to  be 
placed  upon  the  altar,  but  there  is  no  doubt  that  the 
constitution  which  ordered  tiiose  two  lights  was 
legally  binding  upon,  and  must  have  been  a  part  of 
the  furniture  of,  those  churches  which  adopted  the 
uie  of  Sarum,  at  least  in  the  province  of  Canter- 
bury. 

Another  illustration  is  furnished  by  the  very 
remarkable  fact  that  the  second  Prayer-book 
of  Edward  YI.  omitted  all  reference  to  the  manual 
acts,  ordered  in  the  first  and  last  Prayer-book, 
attending  the  consecration  of  the  Holy  Elements ; 
and  that  daring  the  whole  period  which  elapsed 
between  the  date  of  the  second  Prayer-book  in 
1552  and  that  of  the  present  Prayer-book  in  1661, 
the  ofliciating  priest  was  left  without  any  direction 
upon  this  subject  in  the  Prayer-book  which  he  was 
to  use. 

Now,  one  of  two  consequences  must  follow; 
either  the  cup  was  never  taken  in  the  hand,  the 
bread  never  broken,  as  at  present,  or  these  manual 
acts  were  done  without  any  specific  order  in  the 
Prayer-book,  as  a  matter  of  recognised  usage  and 
custom.  No  proof  has  been  laid  before  me,  and  I 
can  find  none,  as  to  the  omission  of  these  necessary 
acts  during  a  period  of  more  than  a  century,  and  I 
think  the  inference  that  they  must  have  been  still 
practised  is  reasonable  and  sound. 

And  in  this  opinion  I  am  strengthened  by  ob- 
serving that  at  the  Savoy  Conference  the  Dissenters 
objected  "  that  the  manner  of  the  consecrating  of 
the  elements  is  not  here  (i.e.,  in  the  consecration 
prayer)  explicit  and  distinct  enough,  and  minister's 
breaking  of  the  bread  is  not  so  much  as  mentioned." 
The  bishops  replied  by  conceding  <'  that  the  manner 
of  consecrating  the  elements  be  made  more  explicit 
and  express,"  which  was  the  origin  of  our  nresent 
rubric :  (Caidweirs  Conferences,  pp.  321 ,  868.) 

The  opinion  of  Bidiop  Cosin  (vol.  5,  p.  65,  ed. 
1854),  a  high  authority  upon  this  subject^  appears 
to  me  sound.  "The  book,"  (he  says)  "does  not 
everywhere  enjoin  and  prescribe  every  little  order 
that  should  be  said  or  done,  but  takes  it  for  granted 
that  people  are  acquainted  with  such  common  articles 
and  wings  already  used  as  such.  Let  the  Puritans, 
therefore,  give  over  their  endless  cavils,  and  let 
ancient  custom  prevail,  the  thing  which  our  Church 
chiefly  intended  in  the  review  of  this  service." 
This  reasoning,  therefore,  brings  me  to  the  con- 
clusion, that  from  the  mere  silence  of  the  rubric  a 
positive  prohibition  cannot  in  all  cases  be  inferred. 
Something  more  is  required  to  render  the  article 
supplied  illegal.  For  instance,  the  mention  of  the 
article  in  a  fonner  Praver-book,  and  the  omission  of 
it  in  the  present,  may  rurnish  a  presumption  that  it 
was  intentionally  rejected,  even  when  it  be  in  itself 
innocent,  or  apparently  expedient.  Or  the  article 
must  have,  as  has  been  already  observ^  some 
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necessary  connection  with  a  use  inconsistent  with 
the  principles  upon  which  the  formularies  of  the 
Church  are  founded. 

I  must  observe  also  that  the  rubrics  with  respect 
to  decorations  and  furniture  of  the  church  are  not 
exhaustive.  This  point  has  been  decided  by  the 
Judicial  Committee  of  the  Privy  Council.  They 
allowed  on  this  principle  the  use  of  the  cross  and 
the  credence  table  and  the  various-coloured  cloths  for 
the  Holy  Table.  They  allowed  also  the  use  of  a 
moveable  ledge  for  the  purpose  of  holding  candle- 
sticks upon  the  Holy  Table.  This  question  came 
before  their  Lordships  as  a  corollary  to  their  principal 
decision  on  the  Knightsbridge  Church  cases.  It 
was  contended  that  the  monition  of  the  Court  with 
respect  to  St.  Barnabas  Church  had  not  been  obeyed 
as  to  the  Holy  Table  or  as  to  the  cross. 

The  act  on  petition  alleged  that  the  monition  was 
still  in  part  uncomplied  with  in  the  following  par- 
ticulars: First,  that  the  metal  cross  which  was 
standing  in  the  church  or  chapel,  on  or  attached  to 
the  super-altar,  on  the  stone  altar,  which  formerly 
stood  therein  prior  to  the  delivery  of  the  judgment 
of  the  Judicial  Committee  on  2lst  March  1857,  was 
then  placed  on  the  sill  of  the  great  eastern  window 
of  the  church  or  chapel  of  ease  of  St.  Barnabas, 
above  the  table  then  used  as  a  Communion  table 
in  the  church  or  chapel.  Second,  that  the  table 
which  had  been  substituted  in  the  churdi  or  chapel 
for  the  stone  altar  which  formerly  stood  therein  was 
not  a  fiat  table,  but  had  an  elevation  or  structure 
placed  thereon,  so  as  to  resemble  what  is  generally 
known  and  described  as  a  super-altar  in  Roman 
Catholic  churches  or  chapels. 

The  answer  on  behalf  of  the  Hon.  and  Rev. 
Robert  Liddell  and  the  then  chapelwardens  to  this 
act  on  petition,  denied  that  the  monition  was  in  any 
part  uncomplied  with,  and  pleaded :  First,  that  the 
metal  cross  which  was,  on  the  27th  March  1857, 
standing  in  the  church  or  chapel  of  St.  Barnabas 
(attach^  to  the  ledge  of  wood  at  the  back  of  the 
stone  altar,  which  then  stood  in  the  chancel  of  the 
church  or  chapel)  was  at  the  present  time  placed  on 
the  sill  of  the  centre  compartment  of  the  eastern 
window  of  the  chancel  of  the  church  or  chapel,  five 
feet  ten  inches  above  the  surface  of  the  Communion 
table  standing  there,  and  wholly  disconnected  there- 
with ;  secondly,  that  the  table  which  had  been  sub- 
stituted in  the  church  or  chapel  for  the  stone  altar 
which  formerly  stood  therein  was  a  fiat  movable 
table  of  wood ;  and  that  the  elevation  or  structure 
alleged  in  the  second  article  of  the  act  on  petition 
as  placed  thereon  was  simply  a  movable  =  ledge  of 
wood  placed  in  order  that  two  candlesticks  might 
stand  thereon  at  the  back  of  the  table,  and  that  the 
ledge  was  always  raised  up  before  the  celebration 
of  the  Lord's  Supper,  in  order  that  the  decree  of  the 
court  might  be  complied  with,  namely,  that  a  fine 
Unen  cloth  should  cover  the  Communion  table  at 
the  time  of  the  ministration  of  the  Lord's  Supper, 
and  that  the  cross  was  in  the  church  or  chapel  at 
the  time  of  the  consecration  thereof,  and  then  formed 
one  of  the  ornaments  of  the  church  or  chapel. 

Their  Lordships  were  of  opinion  "that  no  dis- 
obedience, no  impropriety,  no  irregularity,  has  been 
established  ;  and  that  the  present  application,  there- 
fore, failed." 

In  the  same  spirit,  usages  not  prescribed  by  the 
Prayer-book  during  the  service  have  been  allowed, 
—such  as  turning  to  the  east  while  the  creeds  are 
read,  the  "  Gloiy  be  to  Thee,  O  Lord  "  before  the 
reading  of  the  (Tospel,  and  the  expression  of  thanks 
after  the  reading  of  it,  the  use  of  hymns— a  use 
perhaps  not  only  not  ordered,  but  contrary  to  the 
order  of  the  Prayer-book  ;  and  an  inscription  on  a 
tombstone  of  "pray  for  the  soul"  of  a  departed 
person  has  been,  by  express  judicial  decision,  pro- 
nounced not  to  be  "  contrary  to  the  articles,  canons, 
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conttitutiona,  doctrine,  and  discipline  of  the 
Chnrch: "  {Breeks  v.  Wool/ra/j  1  Curteis  Rep. 
880.) 

And  here  I  will  notice  what  I  may  call  the  church- 
warden argument.  It  has  been  said  that  one  teat 
of  the  legality  of  ornaments  is  whether  the  church- 
wardens can  or  cannot  be  compelled  to  provide 
them.  I  am  of  opinion,  however,  that  this  is  not  a 
conclusive  test.  The  law  upon  this  subject  was 
well  and  clearly  laid  down  by  Dr.  Lushington 
(Bums  Eccl.  Law,  p.  d88a,  ed.  Phil. ;  Gathercole  v. 
Wade)^  namely,  that  there  are  two  classes  of 
expenses  for  parochial  purposes ;  one,  necessary 
expenses,  which  the  churchwardens  may  defray  of 
their  own  authority  out  of  a  rate,  without  the 
sanction  of  the  vestry;  another,  expenses  not 
absolutely  necessary,  a  class  which  requires,  if  they 
are  to  be  defrayed  out  of  a  rate,  the  previous 
sanction  of  the  vestry  Under  this  latter  category 
would  fall  all  expenses  incurred  for  furniture  of  a 
decorative  kind,  which  would  also  require  the 
sanction  of  the  ordinary. 

Having  thus  considered  the  principles  of  law 
which  ought  to  guide  me  in  adjudicating  the 
charges  preferred  against  the  reverend  defendants 
in  the  cases  before  me,  I  will  now  consider  and  pro- 
nounce judgment  upon  each  individual  chiurge, 
which,  for  the  sake  of  convenience,  I  will  arrange  in 
the  following  manner:— first,  the  elevation  of  the 
Blessed  Sacrament,  including  the  kneeling ;  secondly, 
the  use  of  incense  during  the  admistratlon  of  the 
Holy  Communion;  thirdly,  the  mixing  the  water 
with  the  wine  during  the  administration  of  the  Holy 
Communion ;  fourthly,  the  special  charges  against 
Mr.  Simpson  ;  fifthly,  the  use  of  lights  during  the 
administration  of  the  Holy  Communion. 

The  elevation  of  the  Blessed  Sacrament  was  not 
incorporated  formally  into  the  law  of  the  Western 
Church  before  the  beginning  of  the  thirteenth  century, 
the  account  given  by  Cardinal  Bona  is  clear  and 
concise  (Rerum  Liturgicarum,  lib.  2,  c.  B,  s.  2): 
'^  Latin!  peract&  consecratione,  GrsBci  paulo  ante 
communionem,  ut  ex  Liturgiis  Jacobi,  Basilii,  et 
ChrysoBtomi  manifestum  est,  corpus  Dominicum  et 
calicem  elevant,  ut  a  populo  adoretur.  Idque  ab 
antique  tempore  fieri  soUtum  indicant  scriptores 
GrsBci."  He  then  cites  a  variety  of  authorities  in  sup- 
port of  this  position,  and  mentions  the  introduction 
of  the  custom  of  ringing  a  bell  at  the  time  of  the  ele- 
vation, at  first  as  it  should  appear  in  order  co  excite 
the  devotions  of  the  faithful,  and  not  for  the  pur- 
pose of  the  worship  of  the  Host  (p.  349).  It  was 
not  till  the  year  1217,  during  the  Papacy  of 
Honorius  III.,  that  this  peculiar  doctrine  of  eleva- 
tion became  part  of  the  canon  law. 

In  lib.  2,  tit.  42,  Decret.  Greg.  cap.  10,  the 
decree  upon  the  subject  is  as  follows : — *'  Sane,  cum 
olim  (et  infra),  Ne  propter  incuriam  Sacerdotum 
divina  indignatio  gravius  exardescat,  districte  pne- 
cipiendo  mandamus,  quatenus  a  Sacerdotibus  Eucha- 
ristia  in  loco  singulari,  mundo  et  signato  semper 
honorifice  collocata,  devote  ac  fideliter  conservetur. 
SacerdoB  vero  quilibet  frequenter  doceat  plebem 
suam,  ut,  cum  in  celebratione  missarum  elevatur 
hostia  salutaris,  se  reverenter  incUnet,  idem  faciens, 
cum  eam  defert  Presbyter  ad  infirmum.  Quam  in 
decenti  habitu  superposito  mundo  velamine  ferat, 
et  referat  manifest^  ac  honorifice  ante  pectus  cum 
omni  reverentia  et  timore,  stmper  lumine  pnece- 
dente,  cum  sit  candor  lucis  aeternse,  ut  ex  hoc  apud 
omnes  fides  et  devotio  augeatur.  Prtelati  autem 
hnjusmodi  mandati  graviter  punire  non  differant 
transgressores :  si  et  ipsi  divinam  et  nostram  volunt 
effugere  ultionem.'' 

William,  Bishop  of  Paris,  soon  after  the  begin- 
ning of  the  thirteenth  century,  made  an  order  that, 
**  Sicut  alias  statutum  fuit,  in  celebratione  missarum, 
quando  corpus  Chriati  elevatur,  in  ips^  elevatione 


vel  paulo  ante  campana  pulsetur,  ut  sic  mentes 
fidelium  ad  orationem  excitentur." 

And  Archbishop  Peccham,  who  was  consecrated 
in  the  year  1278  and  died  in  the  year  1292,  appears 
to  have  first  introduced  into  England  this  custom 
by  the  following  constitution  :—*^  Altissimus,"  et 
infra,  "  In  elevatione  corporis  Christi  ab  una  parte 
ad  minus  pulsentur  campanss,  ut  populares,  qui 
celebrationi  missarum  non  valent  quoti^e  interesae, 
ubicunque  fuerint,  sive  in  SLgns  sive  in  domibus, 
flectant  genua,  indulgentias  concessas  a  pluribus 
episcopis  habituri." 

Lyndewode  (writing,  it  is  to  be  observed,  about 
1430)  has  this  gloss:  *^ElevatioM,  que  fit  ut 
populus  illud  adoret." 

This  passage  appears  to  me  to  dispose  of  the 
argument  addressed  to  me  by  the  leading  counsel 
for  Mr.  Simpson,  "  that  it  had  been  the  invariable 
practice  of  the  Church  of  England  not  to  connect 
adoration  with  elevation."  Nor  am  I  satisfied  by  the 
difference  between  the  canon  of  the  Sarum  use  and 
that  of  the  Roman  Missal  upon  this  point,  that  at  the 
time  of  the  Reformation  the  adoration  was  separated 
from  the  elevation  of  the  host.  The  true  proposition 
is  that  the  original  practice,  in  England  as  in  other 
countries,  had  been  to  stir  up  the  devotion  of  the 
people  to  God  by  the  elevation  of  the  Blessed  Sacra- 
ment, until  in  this,  as  in  so  many  other  instances, 
the  Church,  or  perhaps  more  strictly  speaking  the 
Curia,  of  Rome  introduced  an  unwarrantable  inno- 
vation upon  an  ancient  and  laudable  usage. 

The  first  prohibition  of  this  custom,  of  elevating 
the  host  in  order  that  it  might  be  adored,  is  to  be 
found  in  the  Order  of  the  Communion  of  Edward  VI. 
which  was  published  in  1548,  and  preceded  the  first 
Book  of  Common  Prayer.  The  last  *'  note"  to  that 
order,  after  providing  for  the  case  in  which  it  has 
become  necessary  to  consecrate  more  wine  than  had 
been  originally  consecrated,  contains  these  words, 
^*  and  wiUiout  any  levation  or  lifting  up."  This  prohi- 
bition would  seem  from  the  context  to  be  limited  to 
the  case  of  an  additional  consecration  of  wine.  In 
the  first  Prayer-book,  after  the  prayer  of  consecra- 
tion, follow  these  words: — "These  words  before 
rehearsed  are  to  be  said,  turning  still  to  the  altar, 
without  any  elevation,  or  showing  the  sacrament  to 
the  people." 

The  Council  of  Trent,  by  the  6th  canon  of  the 
18th  session,  passed  the  11th  Oct.  1561,  decrees : 
"  Si  quis  dixerit,  in  sancto  eucharistiaa  sacramento 
Christum  unigenitum  Dei  Pilium  non  esse  cultu 
latrisB,  etiam  externo,  adorandum,  atque  Ideo  neo 
festiva  peculiari  celebritate  venerandum,  neque  in 
processionibus  secundum  laudabilem  et  univerealem 
ecclesise  sanctsB  ritum  et  consuetudinem  solenniter 
circumgestandum,  vel  non  publice,  ut  adoretur. 
populo  proponendum,  et  ejus  adoratores  esse  idolo- 
l&tras,  anathema  sit." 

The  liberal  mind  and  strong  sense  of  Luther  ap- 
pear in  his  treatment  of  this  question  of  elevation. 
In  the  "  Formula  Misse  et  Communionis"  for  the 
church  at  Wittemberg,  he  gives  this  direction : 
"(IV.)  Finita  benedictione  chorus  cantet  sanctus 
et  sub  benedictus  elevetur  panis  et  calix,  rita 
hactenus  servato,  vel  propter  infirmos  qui  hac 
repentinft  (mutatione)  hujus  insignioris  in  missft 
rittLs  forte  offendentur,  prcesertim  ubi  per  condones 
vemaculas  docti  fuerint  quid  ed  petatur  elevatione" 
(Cod.  Liturg.  II.  87,  ed.  Leipsic,  1848.)  Daniel,  the 
learned  German  editor  of  the  Codex  Liturgicus, 
observes  that  the  elevation  was  for  a  long  time  not 
only  tolerated,  but  approved  of  and  defended  by 
Luther.  He  thought  it  right  that  when  the  Sacra- 
ment was  lifted  up  a  bell  should  ring ;  for  the  priest 
and  the  bell  spoke  the  same  language,  namely, 
"  Hearken,  ye  Christians,  and  behold,  then  take  and 
eat,  take  and  drink,  this  is  the  body  and  blood  of 
Christ."    Afterwards  Luther  placed  the  elevation 
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"  inter  adiaphora  quae  possunt  servari  vel  omitti  ad 
habitam  ecclesiarum,"  and  discontinued  it  in  the 
church  at  Wittemberg.  The  rite  appears  to  have 
prevailed  daring  the  sixteenth  and  seventeenth 
oonturies  in  the  churches  of  Sweden  and  Denmark. 

By  the  28th  of  the  Thirtj-nine  Articles,  which 
became  part  of  the  statute  law  in  1571,  though 
passed  in  convocation  with  the  consent  of  the  Cmwn 
hi  1562,  it  la  declared,  "That  the  Sacrament  of  the 
Lord's  Supper  was  not  bv  Christ's  ordinance  re- 
serted,  carried  about,  lifted  up^  or  worshipped." 

It  is  trae  that  these  words  contqin  a  declaration 
only,  and  no  specific  order ;  but  lookingto  the  spirit 
as  well  as  to  the  letter  of  our  present  frajer-book, 
as  well  as  to  this  article,  and  to  the  documents 
which  illustrate  the  early  period  of  the  Reformation, 
it  appears  to  me  clear  that  those  who  guided  the 
Church  of  ^England  through  this  process  of  restora- 
tion to  primitive  antiquity  were  of  opinion  that  the 
devatioQ  was  so  connected  with  the  repudiated  doc- 
trine of  Transubstantiation,  asdfstinguished  from  the 
Real  Presence,  that  it  ought  not  to  be  suffered  to 
remain.  And  I  am  confirmed  in  this  opinion  by  the 
authority  of  some  of  the  greatest  divines  in  our 
Church,  of  whom  I  will  only  cite  two;  one,  the 
learned  Grabe ;  the  other,  who  received  the  thanks 
of  Christendom  for  his  defence  of  the  Nicene  Creed, 
—  Bishop  Bull.  The  former  says, "  And  not  to  men- 
tion the  elevation  of  the  consecrated  elements 
to  be  worshipped  by  priest  and  all  people  as  Jesus 
Christ  Himself,  both  God  and  man  in  person,  whom 
the  Church  of  Rome  believeth  to  be  substantially 
and  wholly  present  under  the  outward  figures  of 
bread  and  wine :"  (Grabe,  M.S.  Adversaria.) 

Bishop  Bull,  in  a  portion  of  his  answer  to  the 
Bishop  of  Meaux,  who  had  expressed  his  surprise 
that  he  was  not  a  Romanist  as  well  as  a  Catholic, 
says :  "  But  the  worst  ceremony  of  all  is  the 
elevation  of  the  Host  to  be  adored  by  the  people 
as  very  Christ  himself  under  the  appearance  of 
bread,  whole  Christ  ei«v^^«-«f,  *  God  and  man,'  while 
they  neglect  the  old  sursam  corda,  the  lifting  up 
of  their  hearts  to  heaven  where  whole  Christ 
indeed  is." 

The  kind  of  elevation  which  it  is  charged  that  at 
one  time  Mr.  Mackonochie  practised,  and  as  to 
which  witnesses  were  examined  before  me, 
amounts  upon  the  evidence  to  the  following 
acts,  that  after  the  consecration,  both  of  the 
bread  and  of  the  wine,  he  elevated  the  paten 
and  the  cup  respectively  for  an  appreciable  time, 
after  which  there  was  a  pause  before  the  service 
was  continued;  this  evidence  was  taken  at  the 
beginning  of  the  cause ;  but  during  the  progress  of 
the  argument,  at  the  desire  and  with  the  consent 
of  both  counsel,  Mr.  Mackonochie  was  examined  by 
me  upon  the  single  point,  whether  when  the  elevation 
was  made  his  face  was  or  was  not  turned  towards 
tiir  people,  Mr.  Mackonochie  said,  **  I  do  not  turn 
round  to  the  people,  and  I  never  have  done  so 
during  any  time  of  the  consecration  prayer."  (a) 

ThjB  elevation  Mr.  Mackonochie  asserts,  and  it 
is  not  denied,  that  he  discontinued  after  conference 
with  his  diocesan,  and  upon  the  other  grounds  to 
which  I  have  already  referred,  before  the  institution 
of  this  suit.  I  am  very  glad  that  he  did  so,  because 
in  my  judgmenir  that  kind  of  elevation  was  unlawful, 
and  I  must  and  do  admonish  Mr.  Mackonochie  not 
to  recur  to  it 


(a)  I  bave  Bald  "with  the  consent  and  desire  of  both 
eooBsel,''  because  soch  was  the  fact ;  bnt  if  Mr.  Mackonochie 
was  by  law  an  incompetent  witness  their  consent  in  a  criminal 
case  would  not  render  his  evidenoe  admissible;  but  I  venture 
to  think  that  he  was  a  competent  witness,  and  am  emboldened 
to  hold  this  opinion,  though  it  be  at  variance  with  that  of  my 
predeoesBor,  in  eonseqoenoe  of  the  obserration  made  by  the 
LordB  of  the  Privy  Ck>ttncil  in  Baitey  v.  The  lord  Bithop  of 
^prwieh,  a  caae  In  which  judgment  waa  delivered  on  the 
IfthFeb.  18«7. 


His  present  practice  is  not  complained  of,  and 
some  elevation  the  rubrics  of  the  present  Com- 
munion Service  must  contemplate  when  they  order 
as  follows :  '*  Here  the  priest  shall  take  the  paten 
into  his  hands  " — that  is,  into  both  his  hands — sub- 
sequently to  which  he  is  ordered  to  break  the 
the  bread.  So  also  when  he  is  ordered  to  take  the 
cup  into  his  hand  there  must  be  some  elevation  from 
the  Holy  Table. 

It  is  alleged  in  the  5th  article  filed  against  Mr. 
Simpson  in  the  suit  of  Fhmank  v.  Simpson,  that  he, 
Mr.  Simpson,  has,  within  two  years  last  peist,  in  the 
said  parish  of  East  Teignmouth,  in  the  public  cele- 
bration of  the  Holy  Communion,  after  the  prayer 
of  consecration,  raised  the  paA  with  both  hands 
over  his  head,  and  the  cup  in  like  manner.  And 
that  such  elevations  of  the  paten  and  cup  are  un- 
lawful additions  to  and  alterations  of  the  form  and 
order  prescribed  and  appointed  by  the  said  Book  of 
Common  Prayer  and  administration  of  the  sacra- 
ment, and  other  rites  and  ceremonies  of  the  Church, 
and  are  contrary  to  the  said  statute  law,  constitu- 
tions, and  canons. 

Mr.  Simpson,  in  the  fourth  answer  filed  by  him, 
denies  that  he  has,  as  in  the  said  5th  article  alleged, 
within  two  years  last  past,  so  raised  the  paten  with 
both  hands  over  his  head,  and  the  cup  in  like 
manner.  But  he  says  that  he  has,  within  the  time 
aforesaid,  in  the  reading  the  prayer  of  consecration 
so  raised  the  paten  on  pronouncing  the  words  "  Do 
this  in  remembrance  of  me ; "  and  he  has  so  raised 
the  cup  on  pronouncing  the  words  "  This  is  my 
blood  of  the  New  Testament  which  is  shed  for  you 
and  for  many,  for  the  remission  of  sins." 

It  clearly  follows,  from  what  I  have  said  as  to 
Mr.  Mackonochie,  that  the  elevation  practised  by 
Mr.  Simpson  is  unlawful,  and  must  be  discontinued. 

With  respect  to  the  charge  against  Mr.  Mackono- 
chie of  kneeling  or  prostration  before  the  Eucharist, 
I  observed  during  the  course  of  the  argument  that 
no  charge  of  adoration  of  the  Holy  Sacrament 
itself,  or  of  our  Lord's  body,  being  present  after  a 
corporal  manner  in  the  Holy  Sacrament,  was  con- 
tained in  these  articles ;  that  if  it  was  intended  to 
charge  Mr.  Mackonochie  with  either  kind  of  adora- 
tion, the  rules  of  pleading  in  criminal  cases  in  this 
court  would  have  required  that  such  adoration 
should  have  been  distinctly  and  plainly  averred. 

The  argument  before  me  was  confined  to  the  alle- 
gation of  improper  or  excessive  kneeling ;  the 
evidence  as  to  the  fact  was  very  far  from  being 
clear;  Mr.  Mackonochie  was  asked  no  question 
himself  upon  the  subject. 

Mr.  Beames  said,  that  after  the  elevation  of  the 
cup,  Mr.  Mackonochie  prostrated  himself  on  his 
knees  with  his  head  to  the  ground,  and  then  that  he 
knelt  immediately  after  the  cup  was  replaced,  and 
that  there  was  the  same  kneeling  after  the  elevation 
of  the  paten.  It  was,  clear,  however,  from  the  evi- 
dence of  this  witness  that  Mr.  Mackonochie  re- 
mained on  his  knees,  and  that  his  head  did  not 
touch  the  ground,  and  that  he  did  not  really  pros- 
trate himself,  supposing  that  such  a  gesture  of 
devotion  to  be,  which  I  do  not  pronounce  it  to  be, 
illegal. 

The  only  other  witness,  the  Reverend  Henry 
Malins,  deposed  that  the  clergy,  already  kneeling, 
threw  their  bodies  forwards,  and  that  the  conse- 
crating clerk  knelt  in  the  middle  of  the  prayer,  and 
then  went  on  with  the  prayer.  But  on  further  ex- 
amination he  said  that  he  was  behind  him  all  the 
time,  that  he  could  not  in  fact  say  that  he  prostrated 
himself,  but,  to  use  his  own  words,  '^  there  was  a 
somewhat  excessive  bending  forwards."  He  said 
he  was  kneeling  himself  at  the  time,  and  that  it 
was  his  own  practice,  when  not  assisting,  to  kneel 
during  the  prayer  of  consecration. 

It  is  true  that  the  rubric  does  not  give  precise 
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directions  that  the  celebrant  himself  should  kneel 
at  the  times  when  it  appears  that  Mr.  Mackonochie 
does  kneel ;  hut  I  am  very  far  from  saying  that  it 
is  not  legally  competent  to  him,  as  well  as  to  the 
other  priests  and  to  the  congregation,  to  adopt  this 
attitude  of  deyotion.  It  cannot  be  contended  that 
at  some  time  or  other  he  must  not  kneel  during  the 
celebration,  although  no  direction  as  to  his  kneeling 
at  all  are  given  by  the  rubric. 

It  is  observable  that  at  the  Savoy  Conference  the 
Puritans  asked  to  have  it  considered  "  Whether  it 
will  not  be  fit  to  insert  a  rubrick  touching  kneeling 
at  the  Communion,  that  is,  to  comply  in  all  humility 
with  the  prayer  which  the  minister  makes  when  he 
delivers  the  eleme||s.'' 

No  notice  of  this  request  was  taken  by  the  bishops 
unless  it  be  considered  to  be  included  in  their  con- 
cession, "  That  the  general  confession  at  the  com- 
munion be  pronounced  by  one  of  the  ministers,  the 
people  saying  after  him,  all  kneeling  humbly  upon 
their  knees  :  (Cardwell's  Conferences,  pp.  275,  363.) 
Moreover,  in  my  opinion,  if  Mr.  Mackonochie  has 
committed  any  error  in  this  respect,  it  is  one  which 
should  not  form  the  subject  of  a  criminal  prosecu- 
tion, but  belongs  to  the  category  of  those  cases 
which  should  be  referred  to  the  bishop,  in  order  that 
he  may  exercise  thereupon  his  discretion,  according 
to  the  rubric  to  which  I  have  already  referred. 

The  charge  against  Mr.  Mackonochie  as  to  the 
use  of  incense  is  twofold  ;  the  first  part  relates  to 
what  is  technically  called  "censing  persons  and 
things.'' 

I  should  here  observe,  that  an  objection  was  taken 
on  behalf  of  Mr.  Mackonochie  that  this  charge  of 
censing  persons  and  things  was  not  specified  in  the 
decree  issued  under  the  letters  of  request,  and, 
therefore,  that  according  to  the  practice  of  this 
court,  it  could  not  be  preferred  in  the  articles.  My 
learned  predecessor  overruled  this  objection,  and  I 
thought  it  right,  whatever  my  opinion  might  be,  to 
abide  by  his  decision. 

It  appears  that  Mr.  Mackonochie  has  discontinued, 
though  under  protest,  this  particular  use  of  incense, 
upon  the  same  grounds  and  for  the  same  reasons 
that  he  discontinued  the  elevation,  and  also  before 
the  institution  of  this  suit. 

The  other  part  of  the  charge  relates  to  another 
use  of  incense,  and  is  laid  in  the  following  words: — 
8M  ilrfic/e.— The  Eighth  Article  alleges,  **That 
the  said  defendant  has,  in  his  said  church,  and 
within  two  years  last  past,  to  wit,  on  Sunday,  the 
13th  Jan.,  a.d.  1867,  unlawfully  used  incense  in  and 
during  the  celebration  of  the  Holy  Communion,  and 
I)ermitted  and  sanctioned  such  unlawful  use  of 
incense.*' 

The  objection  is  not  taken  tu  the  general  use  of 
incense  for  the  purposes  of  ornament  or  fumigation 
of  the  Church,  for  which  purposes  it  appears  to  have 
been  used  at  various  times  since  the  Reformation, 
and  especially  by  the  saintly  Herbert  to  whom  Mr. 
Coleridge  referred :  (Works  of  G.  Herbert,  vol.  ii., 
c.  13,  p.  192.    Title— "A  Priest  to  the  Temple.") 

The  burning  of  frankincense,  probably  on  account 
of  the  grateful  odour  which  it  emits,  and  the 
graceful  form  which  it  assumes,  may  be  traced, 
as  an  accompaniment  of  prayer,  thanksgiving,  and 
sacrifice,  to  the  very  earliest  antiquity.  All 
classical  readers  are  aware  of  the  BA>^of  fv^ut  of 
Homer  flUad  viii.  48),  and  of  the  "centum  arae 
Sabaeo  thure  calentes :  (Virg.  Eneid  i.,  420.)  The 
use  of  incense  in  the  Jewish  worship  was  divinely 
ordained.  Nadab  and  Abihu  were  stricken  with 
death  because  "  they  took  either  of  them  his  censer 
and  put  fire  therein,  and  put  incense  thereon,  and 
offered  strange  fire  before  the  Lord : "  (Lev.  x.  1.) 
And  Aaron,  when  he  "  made  an  atonement  for  him- 
self and  his  house,"  was  directed  to  "  take  a  censer 
full  of  burning  coals  of  fire  from  the  altar  of  the 


Lord : "  (Lev.  xvi.  12.)  Solomon  provided  *•  censers 
of  pure  gold  for  the  temple  of  the  Lord :"  (1  Kings 
vii.  50.) 

And  it  was  truly  urged  that  Zachariah  was 
burning  incense  according  to  the  custom  of  the 
priest's  office,  in  the  Temple  of  the  Lord  (St.  Luke 
i.  11),  when  he  received  the  message  from  the 
angel;  and  that  in  many  places  in  Holy  Writ 
prayer  is  symbolised  by  incense.  It  appears  to 
have  been  very  early  in  use,  though  the  exact  date 
of  it  is  uncertain,  among  the  Christians  ;  it  is  men- 
tioned in  Uie  apostolical  canons,  and  there  is  no 
doubt  that  it  is  warranted  by  the  authority  of  the 
primitive  Church. 

It  certainly  was  in  use  in  the  Church  of  England 
in  the  time  of  King  Edward  the  Sixth's  first 
Prayer-book.  The  visitation  articles  of  Cranmer 
as  to  forbidding  the  censing  to  certain  images,  &C., 
supplies  one  of  the  proofs  of  this  fact.  On  the  other 
hand,  the  use  of  it  during  the  celebration  of  the 
Eucharist  is  not  directly  ordered  in  any  Prayer- 
book,  canon,  injunction,  formulary,  or  visitation 
article  of  the  Church  of  England  since  the  Refor- 
mation. Bishop  Andrewes,  a  very  high  authority, 
■appears  to  have  used  it,  though  in  what  way  is 
not  clear,  in  his  own  private  chapel ;  and  probably 
traces  of  the  use  of  it  may  be  found  in  the 
private  chapels  of  other  bishops,  and  in  the  Royal 
chapels. 

It  is  not,  however,  necessarily  subsidiary  to  the 
celebration  of  the  Holy  Communion,  and  it  is  not 
to  be  found  in  the  rubrics  of  the  present  Prayer- 
book,  which  describe  with  considerable  minuteness 
every  outward  act  which  is  to  be  done  at  that 
time. 

To  bring  in  incense  at  the  beginning,  and  remore 
it  at  the  close  of  the  celebration  of  die  Eucharist, 
appears  to  me  a  distinct  ceremony,  additional  and 
not  even  indirectly  incident  to  the  ceremonies  or- 
dered by  the  Book  of  Common  Prayer. 

Although,  therefore,  it  be  an  ancient,  innocent, 
and  pleasing  custom,  I  am  constrained  to  pronounce 
that  the  use  of  it  by  Mr.  Mackonochie  in  the  manner 
specified  in  both  charges  is  illegal,  and  must  be  dis- 
continued. 

I  come  to  the  charge  of  mixing  water  with  the 
wine.  There  is  a  similar  charge  against  Mr. 
Simpson. 

It  appears  that  from  a  very  early  period — the  pre- 
cise date  is  uncertain — a  custom  prevailed  amongst 
Christians  of  adding  a  very  small  quantity  of  water 
to  the  wine  which  forms  one  element  of  the  Blessed 
Sacrament.  This  custom,  whether  it  arose  from  a 
belief  that  the  wine  used  by  the  Jews  at  Uie  Pass- 
over, and  by  our  Lord  at  the  Last  Supper,  was 
mingled  with  water,  or  from  some  reason  symbolical 
of  His  passion,  is  wholly  unconnected  with  any 
Papal  superstition,  or  any  doctrine  which  the  Church 
of  England  has  rejected.  It  has  the  warrant  of 
primitive  antiquity  and  of  the  undivided  Church  in 
its  favour. 

The  whole  subject  will  be  found  discussed  with 
his  usual  perspicuity  and  subtilty  by  Thomas 
Aquinas  in  the  third  part  of  his  Summa  Theologica, 
quaestio,  74,  "  De  materia  Eucharistis  quantum  ad 
speciem ; "  which  is  divided  into  eight  articles  ;  the 
sixth  of  which  is,  "  Utrum  sit  admiscenda  aqua," 
the  seventh,  "  Utrum  aqua  sit  de  necessitate 
hujus  sacrament! ; "  the  eighth,  "  De  quantitate 
aquas  quae  apponitur."  With  regard  to  the  sixth,  he 
decides  "  that  some  water  shall  be  mingled  with  the 
wine ;"  with  regard  to  the  eighth,  that  it  should  be  a 
very  small  quantity,  "  paululum  aquas,"  and  for  this 
reason,  "  quia  si  tanta  fieret  appositio  aquas  ut  sol- 
verentur  species  vini,  non  posset  perfici  sacra- 
mentum."  And  in  accordance  with  this  view,  with 
regard  to  the  seventh,  it  is  important  to  observe  that 
he  decides,  that  "  aquae  admixtio  non  est  de  ne^es- 


MAGISTBATES'   CASES. 


53 


ASCHKS.] 


Martin  v.  Mackonochie.    Flahank  v.  SufPBON. 


[Abghss. 


sitate  sacramenti"  The  mingling  of  water,  there- 
fore,  with  the  sacramental  wine  is  clearly  within 
that  category  of  ceremonies  as  to  the  adoption 
of  which  each  branch  of  the  Church  has  its  own 
liberty. 

In  our  own  Church  this  custom  prevailed  before 
the  Reformation;  and  in  the  first  order  of  the 
Communion,  which  preceded  the  first  Prayer-book, 
the  rubric  directed  that  the  priest  should  "  bless  and 
consecrate  the  biggest  chalice  or  some  fair  and  con- 
Tepient  cup  or  cups  full  of  wine  with  some  water 
put  unto  it ; "  and  the  rubric  to  the  Communion 
Serrice  of  the  first  Prayer-book  directs  that  the 
minister  shall  "  take  so  much  bread  and  wine  as 
shall  suffice  for  the  persons  appointed  to  receive 
the  Holy  Communion "  .  .  ,  "and  putting  the 
**vfne  into  the  chalice  or  else  in  some  fair  and  con- 
venient cup  prepared  for  that  use  fif  the  chalice  will 
not  serve),  putting  thereto  a  little  pure  and  clean 
water,  and  setting  both  the  bread  and  wine  upon  the 
alur." 

It  is  dear,  therefore,  that  under  the  word  "  wine  " 
might  be  comprehended  the  wine  and  water; 
and  in  a  subsequent  rubric  at  the  end  of  the  service 
the  direction  is,  that  the  pastors  and  curates  shall 
find  at  their  costs  and  charges  "  sufficient  bread  and 
wine  for  the  Holy  Communion.** 

In  all  subsequent  Prayer-books  the  mention  of 
water  is  omitted ;  perhaps  from  the  omission  in  the 
second  Prayer-book  no  argument  unfavourable  to 
the  use  of  water  could  fairly  be  drawn,  as  no  manual 
acts  of  consecration  are  prescribed  in  that  book. 
But  in  the  present  Prayer-book  the  manual  acts  are 
sdvisedly  8X)ecified  with  great  distinctness  and  par- 
ticularity; exact  directions  are  given  when  the 
priest  shall  take  into  his  hands  the  bread  and  the 
wine,  when  he  shall  place  them  on  the  table,  and 
how  he  shall  administer  them ;  and  I  must  bear  in 
mind  that  the  compilers  of  our  present  Prayer-book 
bad  before  them  the  first  Prayer-bouk  of  Edward 
VL,  and  carefully  considered  the  rubrics  which  it 
contained  ;  and  in  my  opinion  the  legal  consequence 
of  this  omission,  both  of  the  water  and  of  the  act  of 
mixing  it  with  the  wine,  must  be  considered  as  a 
prohibition  of  the  ceremony  or  manual  act  of  mixing 
the  water  with  the  wine  during  the  celebration  of 
the  Eucharist. 

I  am  by  no  means  insensible  to  the  very  remark- 
able argument  addressed  to  me  by  the  Admiralty 
advocate  with  respect  to  the  analogy  between  the 
blood  and  water  used  in  the  prototypal  service  of  the 
Passover,  and  the  wine  and  watef  in  the  Eudiarist ; 
and,  as  I  have  alread  observed,  the  mingling  a  little 
pure  water  with  the  wine  is  an  innocent  and  primi- 
tive custom,  and  one  which  has  been  sanctioned 
by  eminent  authorities  in  our  Church,  and  I  do  not 
say  that  it  is  illegal  to  administer  to  the  communi- 
cants wine  in  which  a  little  water  has  been  pre- 
viously mixed ;  my  decision  upon  this  point  is,  that 
the  mixing  may  not  take  place  during  the  service, 
because  such  mixing  would  be  a  ceremony  de- 
signedly omitted  in,  and  therefore  prohibited  by, 
the  rulnics  of  the  present  Prayer-book. 

The  6th  article  alleges  that  Mr.  Simpson  has, 
within  two  years  last  past,  in  his  said  parish  church, 
on  receiving  the  alms  collected  at  the  offertory, 
placed  the  said  alms  Qind  the  basin  containing  them) 
on  a  stool  instead  oi  on  the  Holy  or  Communion 
Table,  and  that  such  placing  of  the  alms  on  a  stool, 
and  not  on  the  Communion  Table  itself,  is  an  un- 
lawful alteration  in  and  deviation  from  the  form 
and  order  precribed  and  appointed  by  the  said  Book 
of  Common  Prayer,  &c. 

Mr.  Simpson,  in  his  answer,  admits  that  he  has 
to  placed  the  said  alms,  and  the  basin  containing 
them,  on  a  stool  used  as  a  Credence  Table  instead  of 
on  the  Holy  Communion  Table ;  but  he  denies  that 
he  has  done  so  otherwise  than  to  obtain  more  room 


upon  the  said  Holy  Communion  Table.  His  counsel 
very  properly  stated  that  Mr.  Simpson  had  done 
wrong,  that  he  regretted  having  done  so,  and  sub- 
mitted himself  to  the  judgment  of  the  court. 

The  7th  article  filed  against  Mr.  Simpson,  namely, 
that  he  wilfully  omitted  the  word  "  all "  in  saying 
the  last  prayer  in  the  order  of  Morning  and  of 
Evening  Prayer,  has  been  abandoned,  and  I  need 
not  again  advert  to  it. 

I  now  come  to  the  charge  of  using  lighted  candles 
during  the  celebration.  A  similar  charge  has  been 
made  against  Mr.  Simpson. 

There  is  no  express  direction  in  the  rubrics,  or  in 
the  Statutes  of  Uniformity,  or  in  the  canons  of  1608 
for  the  use  of  ligths  at  all  on  the  holy  table.  Nor  is 
there,  in  these  documents,  any  express  prohibition 
of  this  ornament  of  divine  service;  and  adhering 
to  the  principle  which  has  guided  my  judgment  in 
the  matters  of  elevation,  the  mixing  of  water  with 
wine,  and  of  the  incense,  it  becomes  my  duty  to 
consider  whether  the  use  of  Ughts  on  the  holy  table 
falls  under  the  category  of  tMngs  indirectly,  or  by 
necessary  implication,  prohibited  upon  the  grounds 
which  have  been  stated,  or  whether  it  be  lawful 
either  as  indirectly  ordered  or  innocently  subsidiary 
to  divine  worship.  But  there  is  also  another  con- 
sideration peculiar  to  this  subject,  and  which  must 
in  some  degree  distinguish  the  treatment  of  this 
ornamput  from  that  which  the  others  have  received, 
namely,  the  important  consideration  whether  the 
use  of  lights  has  not  been  ordered  by  competent 
authority,  and  whether  that  order  must  not,  upon 
legal  principles  of  construction,  be  deemed  a  part  of 
the  present  law  of  the  church. 

The  rubric  directs,  '*  that  such  ornaments  of  the 
church  and  the  minister  thereof  shall  be  retained 
and  be  in  use  as  were  in  this  Church  of  England  by 
the  authority  of  Parliament  in  the  second  year  of 
the  reign  of  King  Edward  the  Sixth.*^  The 
Judicial  Committee  of  the  Privy  Council  have  in- 
structed me  as  to  the  legal  meaning  of  the  word 
*' ornament*'  in  this  rubric:  ''AU  the  several 
articles  used  in  the  performance  of  services  and 
rites  of  the  Church  are  'ornaments:'  Vestments, 
robes,  cloths,  chalices,  and  patens  are  amongst 
Church  ornaments;  a  long  list  of  them  will  be 
found  extracted  from  Lyndewood  in  Dr.  Philimore's 
edition  of  Burn's  E(x;les.  Law,  vol.  1,  pp.  375-7.  In 
modern  times  organs  and  bells  are  held  to  fall  under 
this  denomination."  Their  Lordships  go  on  to  say, 
and  I  invite  particular  attention  to  their  language, 
*'  When  reference  is  made  to  the  first  Prayer-book 
of  Edward  VI.,  with  this  explanation-  of  the  term 
*  ornaments  '  no  difficulty  will  be  found  in  discover- 
ing, amongst  the  articles  of  which  the  use  is  there 
enjoined,  ornaments  of  the  church  is  well  as  orna- 
ments of  the  ministers.  Besides  the  vestments 
differing  in  the  different  services,  the  rubric  pro- 
vides for  the  use  of  an  English  Bible,  the  new 
Prayer-book,  a  poor  man's  box,  a  chalice,  a  corporas, 
a  paten,  a  bell,  and  some  other  things."  *\That  these 
articles  were  included  in  the  term  *  ornaments  of 
the  .church'  at  the  period  in  question  is  clear  from 
two  documents  nearly  contemporaneous,  one  before 
and  the  other  after  the  establishment  of  the  first 
Prayer-book  In  a  letter  of  the  Council  to  Cranmer, 
date  the  30th  April  1548,  to  be  found  in  Strype's 
Memorials  of  Cranmer,  vol  2,  p.  90,  they  complain 
of  the  conduct  of  certain  churchwardens,  who  sent 
away  their  chalices,  crosses  of  silver,  bells,  and 
other  ornaments  of  the  church ;  and  in  a  commis- 
sion in  1552,  1  Card.  Doc.  Ann.  p.  112,  No.  27 
(ed.  1844),  the  commissioners  are  enjoined  to  leave 
in  every  church  or  chapel  of  common  resort  one, 
two,  or  more  chalices  or  cups,  according  to  the 
multitude  of  people  in  every  sudi  church  or  chapel, 
and  also  such  other  ornaments  as  by  Uieir  discretion 
shall  seem  requisite  for  the  Divine  Service  in  evexy 
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such  place  for  the  time : "'  (  Westerton  v.  Liddell, 
Moore,  167-8.)  (a) 

Edward  Vl.  succeeded  to  the  throne  on  Jan.  28, 
1646-7.  His  Privy  Council  showed  an  early  inten- 
tion of  carrying  much  further  the  Reformation  began 
in  the  preceding  reign.  For  this  object;  homilies 
were  composed,  mixed  commissions  of  clergy  and 
laity  were  formed,  with  circuits  assigned  to  them, 
and  large  visitatorial  powers.  These  royal  yisita- 
tions  superseded  and  practically  inhibited  for  a  time 
diocesan  visitations. 

In  1647  the  royal  injunctions,  the  subject  of  so 
much  discussion  during  the  course  of  the  argument, 
were  issued.  I  refer  to  a  very  curious  and  rare  edi- 
tion with  which  I  have  been-  furnished,  printed  in 
London  in  1647,  contemporaneously  therefore  with 
the  issue  of  the  injunctions  themselves.  The  in- 
junctions begin  as  follows :  "  The  Kynges  mooste 
royal  majestie,  by  the  advice  of  his  most  dere  uncle 
the  Duke  of  Somerset,  Lorde  Protector  of  all  his 
realmes,  dominions,  and  subjectes,  and  governor  of 
his  most  roiall  persone,  and  the  residence  of  hys 
moste  honorable  counsail,  intendyng  the  advaun- 
cemet  of  the  true  honor  of  Almighty  God,  the  sup- 

gression  of  idolatrie,  and  supersticio,  throughout  all 
yi  realms  of  dominions,  and  to  plant  true  religion, 
to  the  exterpacio  of  all  hipocrisy,  enormities,  and 
abuses,  as  to  hys  duety  apperteineth ;  doth  minister 
unto  his  loving  subjectes,  these  godly  injunctios, 
hereafter  folowig :  Whereof,  parte  were  gene  unto 
theim  heretofore,  by  authoritie  of  his  most  derely 
beloved  father,  Kyng  Henry  the  Eighte,  of  most 
famous  memorie  and  parte  are  no  we  minit»tered  and 
geven  by  hys  Majesty  ;  all  which  injunctions,  his 
highness  willeth  and  comandeth  his  saied  louing 
subjectes,  by  his  supreme  aucthoritie,  obediently  to 
receoue,  and  truly  to  observe  and  kepe,  euery  ma  in 
their  offices,  degrees,  and  states,  as  they  will  avoyde 
his  displeasure,  and  the  paynes  in  the  same  injunc- 
cions  hereafter  expresssed."  The  reference  to  the 
injunctions  issued  by  Henry  YIII.  is  important,  in 
its  bearing  upon  an  argument  presently  to  be 
noticed. 

I  pass  on  to  the  injunctions  more  immediately 
affecting  the  present  subject.  Their  general  object 
it  will  be  seen  is  to  remove  all  ornaments  that  relate 
to  superstition  or  idolatry.  The  particular  one 
which  affects  the  question  as  to  the  lawfulness  of 
these  lights,  is  in  the  following  words : 

Item. — ^'That  suche  images  as  thei  knowe  in  any 
of  their  cures,  to  bee,  or  have  been  so  abused  with 
pilgrimage  or  offrynges,  of  any  thyng  made  there- 
unto, or  shal  bee  hereafter  censed  unto,  thei  (and 
none  other  private  persones)  shall  for  the  advoydlng 
of  that  moste  detestable  offence  of  idolotrie,  f  urthe- 
with  take  downe  or  cause  to  bee  taken  downe,  and 
destroyc  the  same,  and  shall  suffre  from  hensefurthe 
no  torches,  no  candelles,  tapers,  or  images  of  ware,, 
to  bee  sette  afore  any  image  or  picture,  but  onely 
twoo  lights  upon  the  high  aulter,  before  the  Sacra- 
ment, whiche,  for  the  significacion,  that  Christe  is 
the  very  true  light  of  the  worlde,  thei  shall  suffre 
to  remain  stUl;  admonishyng  their  parishioners 
that  images  serve  for  no  other,  purpose,  but  to  bee 
a  remembrance,  whereby  man  male  bee  admonished 
of  the  holy  Ufes  and  conversacion  of  them  that  the 
said  images  doo  represent ;  whiche  images,  if  they 
doo  abuse  for  any  other  intent,  they  commit 
idolotrie  in  the  same,  to  greate  daunger  of  their 
souies." 

A  variety  of  questions  arise  upon  the  subject  of 
tliese  injunctions ;  but  they  may  be  all,  I  think, 
comprehended  under  the  following  heads : — 1.  Were 
these  injunctions  lawfully  issued  under  statutable 


(a)   Their  Lordfihips  refer  to  ForoelUnl's  Lexicon  for  the 
meftning  of  Ornameutum ;  it  is  clearly  explained  in  Lynd 
woodf  pp^  62,  49,  fiOf  a  ffloum  u\/ra. 


authority  ?  2.  If  so,  were  they  subsequently  abro- 
gated by  statutable  authority  ? 

It  could  not  have  been  accurately  said,  and  it  has 
very  properly  not  been  contended  by  the  counsel 
for  the  promoter  that  any  judgment  has  been  given 
upon  this  subject  which  is  binding  upon  this  court. 

In  the  Saint  Barnabas  case,  the  use  of  lighted 
candles  during  the  Holy  Communion  Service,  an 
opinion,  which  will  presently  be  considered  adverse 
to  their  legality,  was  expressed  by  the  learned  judge 
of  the  Consistory  Court  of  London,  but  during  the 
progress  of  the  suit  it  appeared  that  as  a  matter  of 
fact  the  candles  were  not  lighted  as  alleged,  and  no 
decree  was  made  by  the  court.  The  legality  of 
lighted  candles  on  the  Holy  Table,  therefore,  was 
not  directly  submitted  to  the  judgment  of  the  Court 
of  Arches  or  of  the  Privy  Council ;  but  it  will  be 
seen  that  the  latter  tribunal  expressed  an  opinion 
both  in  favour  of  the  lawfulness  of  the  injunctions 
and  of  the  candlesticks  upon  the  Holy  Table. 

First,  let  me  consider  whether  these  injunctions 
were  lawfully  issued  ?  The  question  is  one  of  no 
mean  difficulty.  To  define  with  certainty  the  exact 
legal  limits  within  which  the  Crown  might  in  the 
time  of  Edward  VI.  exercise  its  prerogative  in  rela- 
tion to  the  Church,  is  a  task  which  no  one  cognizant 
of  the  difficulties  which  surround  the  subject  would 
willingly  undertake. 

It  is  said  in  the  books  that  the  Crown  has  power 
to  visitf  reform,  and  correct  abuses  in  the  Church  by 
the  ancient  law  (a)  of  the  realm.  What  this  power 
was,  however,  is  very  uncertain.  When  Henry  VUL 
procured  from  Parliament  the  title  of  supreme  head 
of  the  Church  (though  in  fact,  whatever  servile 
courtiers  might  say,  he  did  but  regain  the  position 
from  which  the  Pope  had  expelled  the  Crown)  he 
no  doubt  asserted  that  this  authority  required  no 
sanction  of  Parliament  for  its  exercise,  but  it  is 
remarkable  that  he  obtained  that  sanction  as  well  as 
that  of  Convocation  for  almost  every  important  act 
which  he  did  to  the  Church. 

In  truth  our  Thirty-seventh  Article  of  the  Civil 
Magistrates  fixes  the  bounds  of  the  Royal  authority 
in  matters  of  religion : — **  The  Queen's  Majesty 
hath  the  chief  power  in  this  realm  of  England,  and 
other  her  dominions,  unto  whom  the  chief  govern- 
ment of  all  estates  of  this  realm,  whether  they  be 
ecclesiastical  or  civil,  in  all  causes  doth  appertain, 
and  is  not,  nor  ought  to  be,  subject  to  any  foreign 
jurisdiction.  .  .  .  When  we  attribute  to  the 
Queen's  Majesty  the  chief  government,  by  which 
titles  we  understand  the  minds  of  some  slanderous 
folks  to  be  offended,  we  give  not  to  our  princes  the 
ministering  either  of  God's  word  or  of  the  Sacraments, 
the  which  thing  the  injunctions  also  lately  set  forth  by 
Elizabeth  our  Queen  do  most  plainly  testify,  but 
that  only  prerogative  which  we  see  to  have  been 
given  always  to  all  godly  princes  in  Holy  Scripture 
by  Grod  Himself ;  that  is,  that  they  should  rule  all 
estates  and  degrees  committed  to  their  charge  by 
God,  whether  they  be  ecclesiastical  or  temporal, 
and  restrain  with  the  civil  sword  the  stubborn  and 
evildoers.  The  Bishop  of  Rome  hath  no  jurisdic- 
tion in  this  realm  of  England.'' 

When  Cranmer  was  persecuted  under  the  form  of 
a  trial  at  Oxford,  Dr.  Martin,  who  appeared  as  his 
judge,  asked  him  (I  take  the  account  from  the  last 
volume  of  the  Dean  of  Chichester's  work),  "  Who 
was  the  supreme  head  of  the  Church  of  England  ?  " 
The  archbishop  was  glad  to  have  an  opportunity  of 
explaining  his  former  rather  strong  assertions  on 
thk  point.    *'  Marry,"  he  said,  **  Christ  is  head  of 

(a)  Boll.  Abr.  33a  PreroffatiTO  le  Boy.  (E.)  Qud  person 
viritera.  (1)  Per  I'auDCient  Ley  de  Bealm  le  Boy  ad  power  do 
visit  reform  et  correct  toutea  abases  et  enormities  en  I'S^Um  : 
(DaviB  1,  Proxyes  4.)  (2)  Per  le  statute  temps  H.  8,  le  oorose 
fait  loTsque  remit  et  restore  a  son  auucient  jurlsdiotion  qno 
fait  nsorp  per  TEvesqae  de  Bomo:  (Oavia  1,  Proxyea  4.) 
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thu  member,  a*  He  Ib  of  the  whole  of  the  body— of 
of  the  uaivenal  Church."  **Why,"  quoth  Dp. 
Martin,  '*you  made  King  Henrj  VIH.  supreme 
head  of  the  Church."  *' Yea,"  said  the  archbishop, 
*'  of  all  the  people  of  England,  as  well  ecclesiastical 
as  temporaL"  '*  And  not  of  the  Church  ?  "  asked 
Martin.  "  No,"  said  Cranmer,  ''/or  Christ  is  only 
head  of  this  Church,  and  of  the  faith  and  religion  of 
Uie  same.  The  king  is  head  and  governor  of  his 
people,  which  are  the  visible  Church."  ''  What  I " 
quoth  Martin,  ''  Tou  never  durst  to  tell  the  king 
so?  "  "  Yea,  that  I  durst,"  quoth  he.  "  and  did,  in 
the  publication  of  his  style ;  wherein  he  was  named 
supreme  head  qf  the  Church  there  was  never  other  thing 
meant :"  (Hook,  Lives  of  the  Archbishops  of  Canter- 
bury, vol.  2,  N.S.,  p.  373.) 

It  is,  to  say  the  least,  extremely  doubtful  whether, 
al  any  period  of  our  constitution,  the  Crown  had 
power  to  issue,  of  its  own  authority,  injunctions  of 
this  kind.  It  becomes,  therefore,  important  to  con- 
sider the  language  of  what  is  called  the  Supremacy 
Act.  The  statute  of  26  Hen.  8,  c  1,  Was  passed 
A.D.  1534,  and  enacts  as  follows  : — ''  Albeit  the 
King's  Majesty  justly  and  rightfully  is  and  ought  to 
be  the  supreme  head  of  the  Church  of  England,  and 
so  is  recogniised  by  the  clergy  of  this  realm  in  the 
convocations,  yet  nevertheless  for  corroboration  and 
confirmation  thereof,  and  for  increase  of  virtue  in 
Christ's  reUgion  within  this  reabn  of  England,  and  to 
represe  and  extirp  till  errors^  heresies,  and  other  enormi- 
ties and  abuses  hereto/ore  used  in  the  same,  be  it 
enacted  by  authority  of  this  present  Parliament, 
that  the  King  our  Sovereign  Lord,  his  heirs  and 
suocessors,  kings  of  this  realm,  shall  be  taken, 
accepted,  and  reputed  the  only  supreme  head«on 
earth  of  the  Church  of  England,  cidled  Anglicana 
Ecclesia,  (2)  and  shall  have  and  enjoy,  annexed  and 
united  to  the  imperial  crown  of  this  realm,  as  well 
the  title  and  style  thereof,  as  all  honours,  dignities, 
pe-emlnences,  jurisdictions,  privileges,  authorities, 
immunities,  profits,  and  commodities  to  the  said 
dignity  of  supreme  head  of  the  same  Church  belonging 
and  appertaining ;  (3)  and  that  our  said  sovereign 
lord,  his  heirs  and  successors,  kings  of  this  realm, 
shall  have  full  power  and  authority  from  time  to 
time  to  visit,  repress,  redress,  reform,  order,  correct, 
restrain,  and  amend  all  such  errors,  heresies,  abuses, 
o£fences,  contempts,  and  enormities,  whatsoever  they 
be,  which  by  any  manner,  spiritual  authority,  or 
jurisdiction,  ought  or  may  lawfully  be  reformed, 
repressed,  ordered,  redressed,  corrected,  restrained, 
or  amended,  most  to  the  pleasure  of  Almighty  God, 
the  increase  of  virtue  in  Christ's  religion,  and  for 
the  conservation  of  the  peace,  unity,  and  tranquillity 
of  this  realm,  *any  usage,  custom,  foreign  laws, 
foreign  authority,  prescription,  or  any  other  thing 
or  things  to  the  contrary  hereof  notwithstanding." 

There  is  no  doubt  that  under  the  authority  of 
this  statute  the  three  royal  injunctions  in  the  years 
1536  and  1538  were  issued.  The  stotute  of  31 
Hen.  8,  c.  8,  intituled,  **  An  Act  that  Proclama- 
tions made  by  the  King  shall  be  obeyed,"  commonly 
called  the  Proclamation  Act,  was  not  passed  till  the 
year  1539:  {Stnfpes  Memorials,  1  Pt.  1,  494-7.) 
Dtrype  remarks  "  that  these  last  injunctions  were 
given  out  by  reason  of  the  negligent  observation  oU 
the  former,  which  the  clergy  took  little  heed  to." 
There  is  no  reason  for  surprise,  therefore,  in  find- 
ing some  of  them  repeated  in  the  next  reign  (see 
p.  496  in  fine),  such  especially  as  that  which  orders 
the  ministers  to  preach  against  the  offering  candles 
sod  tapers  to  relicks." 

It  has  been  argued  by  Mr.  Stephens,  adopting  the 
opinion  of  Sir  John  Dodson,  that  this  statute,  as 
well  as  every  statute  '*  relating  to  doctrine  or  other 
matters  of  religion,"  has  been  repealed  by  1  Edw.  6, 
e.  12,  passed  iu  tiie  year  1547.  The  proposition 
•fpeued  to  me  at  the  time,  having  regard  to  the 


necessary  consequences  flowing  from  it,  to  be  of  an 
alarming  character ;  and,  after  very  mature  deliber- 
ation, I  have  arrived  at  the  conclusion  that  it  can- 
not be  sustained.  The  section  which  it  is  alleged 
possesses  this  great  power  of  abrogation  and  repeal 
Qsect.  2)  is  as  follows  :  ^*  And  allso  be  it  enacted  by 
thauctoritie  aforesaide,  that  all  Actes  of  P-lament 
and  Estatutes  towchinge  mencyoninge  or  in  anny 
wise  concernynge  religion  or  opinyons,  that  is  to 
sale  asweU  the  statute  made  in  the  first  yere  of  the 
reigne  of  the  King's  noble  progenitor  Kings  Richarde 
the  Second,  and  the  statute  made  in  the  second  yere 
of  the  reigne  of  King  Henry  Uie  Fifthe,  and  the 
statute  allso  made  in  the  xxv^  yere  of  the 
reigne  of  Kinge  Henry  theight  concerninge  punish- 
ment and  ref ormacon  of  hcretykes  and  Lolardes,  and 
everie  provision  therein  conteyned,  and  the  statute 
made  for  the  abolishment  of  diversitie  of  opinions 
in  certaine  artycles  concernynge  Christian  Religion 
comonUe  called  the  Sixe  Articles,  made  in  the 
P-lament  begonne  at  Westmestre  the  xxviij<^  dale 
of  Apryll  in  the  xxxj*  yere  of  the  reigne 
of  the  most  noble  and  victorious  pry  nee  of 
moste  famous  memorie  Kinge  Henry  theight, 
father  to  our  saide  moste  drad  Soveraigne  Lorde  the 
Ejnge  that  now  is,  and  allso  the  Acte  of  P-lament 
and  Statute  made  at  the  P-lament  begoonne  at  West- 
mestre the  xvj  daye  of  Januarye  in  the  xxxiij^ 
yere  of  the  reigne  of  the  saide  late  Eling  Henry 
theight,  and  after  that  proroged  unto  the  xxij^ 
daye  of  Januarye  in  the  xxxiiiij*  yere  of  the  reigne 
of  the  saide  late  King  Henry  theight,  touchinge, 
mentioninge,  or  in  anny  wise  concerninge  bookes  of 
the  Old  and  New  Testament  in  Englishe,  and  the 
pryntinge,  utteringe,  selling,  giving,  or  delivering 
of  bookes  or  writings,  and  reteyninge  of  Englishe 
bookes  or  writings,  and  reading,  preaching,  teach- 
ing, or  expownding  of  Scripture,  or  in  anny  wise 
touching,  mentionynge,  or  concerninge  anny  of  the 
same  matters  :  And  allso  one  other  Statute  made  in 
the  P-lament  holden  at  Westmestre  in  the  xxxv'*^ 
yere  of  the  reigne  of  the  saide  late  King  Henry 
theight,  concerninge  the  qualificacon  of  the  Statute 
of  Sixe  Articles,  and  all  and  everie  other  Acte  or 
Acts  of  P-lament  concerninge  doctryne  and  matters 
of  religion,  and  all  and  everie  braunche,  artycle, 
sentence,  and  matter,  paynes,  and  forfaitures  con- 
teyned, mentioned,  or  in  anny  wise  declared  in  annv 
of  the  same  Acts  of  P-lament  or  Estatutes,  shall 
from  hensfurthe  be  repealed  and  utterlie  voyde,  and 
of  none  effecte." 

It  was  truly  observed  by  Mr.  Hannen  that  the 
object  of  this  statute  is  to  repeal  laws  which  in- 
flicted severe  punishments  and  penalties,  imprison- 
ment, fine,  and  death,  on  account  of  opinions  enter- 
tained "  concerning  doctrine  or  matters  of  religion," 
such  as  had  been  enforced  in  the  reigns  of 
Kichard  II.,  Henry  V.,  and  Henry  YIII.,  against 
heretics  of  various  kinds. 

If  the  wider  signification  which  has  been  con- 
tended for  be  given  to  this  statute,  it  would  in  truth 
repeal  the  principal  statutes  enacted  during  the 
reign  of  Henry  VUI.  for  establishing  the  indepen- 
dence of  the  Church  of  England. 

It  will  be  difficult  to  maintain  that  the  statutes 
against  the  payment  of  annates  (23  Hen.  8,  c.  20), 
the  restraint  of  appeals  (24  Hen.  8,  c.  12),  and  even 
the  Act  of  Supremacy  (25  Hen.  8,  c.  19),  would  not 
fall  under  the  category  of  enactments  concerning 
"  doctrine  or  matters  of  reUgion  ;"  but  in  truth  the 
number  of  statutes  which  this  construction  would 
repeal  might  amount  to  forty-two,  and  certainly 
would  include  a  great  many  of  grave  importance : 
(Perry  on  Lawful  Church  Ornaments,  App.,  pp.  xi. — 
XXXV.)  I  remember  that  Sir  W.  Maule  (one  of  the 
members  of  the  Judicial  Committee)  observed 
"that  if  there  were  anything  in  Magna  Charta 
about  religion,  it  would  on  this  construction  be 
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repealed."  I  am  of  opinion  that  the  operation  of 
this  statute  of  Edward  VI.  must  be  confined  within 
the  limits  which  I  haye  stated,  and  that  it  has  not 
repealed  any  power  to  issne  royid  injunctions  whidi 
Henry  VIII.  derived,  either  from  the  Supremacy  or 
the  Proclamation  Statute. 

The  legal  authority  of  these  injunctions  of 
Edward  VI.  was  discussed  in  the  Wesierton  ▼.  Liddell 
cases.  The  judge  of  the  Consistory  of  London  held 
that  the  burden  of  proving  their  legal  authority  lay 
upon  those  who  asserted  it,  and  that  the  burden  had 
not  been  discharged,  and  he  treated  the  injunctions 
as  invalid;  and  on  that  ground,  among  others, 
decided  that  the  **  Cross"  was  not  a  lawful  orna- 
ment of  the  Church.  The  Court  of  Arches,  how- 
ever, held  that  Edward  VI.  had  power  to  issue  these 
injunctions  under  the  authority  of  the  Proclamation 
Act  (31  Hen.  8,  c.  8),  and  the  learned  judge  decided 
that  the  cross  was  an  illegal  ornament  because  it 
was  forbidden  under  the  name  of  an  **  image"  by 
these  very  injunctions  of  Edward  VI. 

When  the  case  of  Westerton  v.  Liddell  was  appealed 
to  the  Judicial  Committee  of  the  Privy  Council 
they  decided  that  the  cross  was  a  lawful  ornament, 
and  that  it  was  not  an  "image"  forbidden  by  these 
injunctions :  (Moore,  161,  in  Jin,) 

In  arriving  at  this  conclusion  they  certainly  treated 
the  injunctions  as  valid,  whether  or  not  they  agreed 
with  Sir  John  Dodson's  opinion  that  their  validity 
was  derived  from  the  powers  conferred  on  the  Crown 
by  the  Proclamation  Act ;  and  referring  to  the  28th 
section  of  these  very  injunctions  they  say,  "The 
section  could  not  mean  that  all  candlesticks  should 
be  removed  from  churches,  for  two  were  to  be 
retained"  (namely,  by  the  third  section)  "on  the 
High  Altar :"  (Moore,  165,  166.)  If  this  be  so, 
their  decision  is  binding  upon  me,  and  the  general 
question  as  to  the  legal  validity  of  these  injunctions 
has  been  decided  in  the  affirmative.  It  may  be  as 
well,  however,  to  look  a  little  more  closely  into  this 
question. 

It  has  been  argued  that  these  injunctions  were 
not  lawfully  issued  under  that  Act,  because  it 
related  only  to  temporid  and  not  to  spiritual  matters, 
and  also  because  the  orders  which  it  prescribed  for 
the  preparation  and  issue  of  instruments  under  its 
authority  were  indispensable  conditions,  and  had 
not  been  complied  with. 

Mr.  Stephens,  in  his  argument  upon  this  subject, 
laid  down  four  propositions.  First,  if  these  injunc- 
tions were  issued  under  the  Proclamation  Acts, 
nevertheless,  upon  the  repeal  of  those  Acts  in 
Nov.  1547,  ^oy  were  not  in  force  by  the  authority 
of  Parliament  in  the  second  year  of  Edward  VL 
Secondly,  if  they  were  intended  to  be  issued  under 
the  Proclamation  Acts  of  Henry  VIII.,  they  were 
not  issued  in  accordance  with  their  provisions,  (1) 
because  there  is  no  time  limited  during  which  the 
injunctions  were  to  continue  in  force ;  (2)  because 
the  copies  of  those  injunctions  which  were  printed 
and  circulated  were  not  signed  by  thirteen  members 
of  the  king's  council,  as  required  by  81  Hen.  8,  c.8, 
and  there  is  no  evidence  of  their  having  been  pro- 
claimed in  accordance  with  the  3rd  section  of  that 
statute.  Thirdly,  that  instead  of  the  punishment 
by  fine  and  imprisonment  which  the  council  under 
sect.  4  of  31  Hen.  8,  c.  8  were  empowered  to  inflict, 
the  injunctions  of  1547  only  threatened  ecclesiastical 
punishments,  which  the  council  had  no  power  to 
inflict  under  the  Proclamation  Act ;  and  those 
ecclesiastical  punishments  are  to  be  inflicted  by  the 
ordinary,  and  not  by  the  thirteen  members  of  the 
king's  council.  Fourthly,  it  appears  from  the 
earUest  historians  of  the  Reformation,  Fox,  Fuller, 
and  Heyliu,  that  the  injunctions  were  not  issued 
under  the  Proclamation  Act,  but  by  virtue  of  the 
king's  supremacy. 

From  the  first  of  these  propositions  I  have  already 


expressed  my  dissent.  With  regard  to  the  second, 
I  think  there  is  every  presumption  of  law,  and  that 
a  court  of  justice  must,  after  this  distance  of  time, 
act  upon  that  presumption,  that  these  injunctiona 
were  signed  by  the  requisite  number  of  members 
required  by  this  statute,  and  the  absence  of  a  speci- 
fled  time  during  which  the  injunctions  were  to 
be  in  force  would  not,  in  my  opinion,  invalidate 
their  validity.  As  to  the  objection  that  they  were 
not  duly  proclaimed  in  the  market  place  by  the 
sheriff,  the  clause  which  requires  this  seems  to  me 
directory  only,  and  to  whatever  penalty  noncom- 
pliance wi^  it  might  render  the  sheriff  amenable, 
such  noncompliance  would  not  invalidate  the 
injunctions.  The  contrary  position  was,  indeed, 
maintained  by  Bishop  Gardner  (b  Collier's  Ecd. 
Hist  199),  when  he  was  imprisonea  for  disotedienee 
to  these  injunctions,  which  he  considered  to  have 
been  issued  under  the  Proclamation  Act.  It  is 
remarkable,  however,  that  he  does  not  dispute  the 
power  of  the  Crown  to  issue  the  injunctions,  nor 
that  the  proper  number  of  counsellors  had  not 
signed  the  instrument,  but  maintains  that  he  ought 
not  to  be  imprisoned  by  virtue  of  the  Proclamation 
Act;  and  it  might  be  that  the  injunctions  were 
valid  under  the  "  Supremacy  Act,"  but  that  the 
additional  power  of  secular  punishment  g^iven  by 
the  Proclamation  Act  could  not  be  put  in  force 
against  him,  and  that  he  was  only  liable  to  ecclesi- 
astical punishment  under  the  injunctions.  This 
was  probably  the  opinion  of  Fox,  Fuller,  and 
Heylin,  to  whom  Mr.  Stephens  referred  in  his 
fourth  proposition. 

I  have  made  these  observations  upon  the  Procla- 
nAtion  Act  out  of  deference  to  the  argument  which 
was  addressed  to  me ;  but,  after  all,  whether  these 
observations  are  well  founded  or  not  is  of  small 
moment,  because  it  seems  to  me  Impossible  to  doubt 
that  these  injunctions  were  recognised  by  the  Legis- 
lature, not  only  because  they  would  derive  validity 
from  the  Supremacy  Act,  but  also  because  they  are 
specially  recognised  in  the  first  Prayer-book,  which 
is  part  of  the  first  Statute  of  Uniformity,  in  the 
following  words :  "  Upon  Wednesdays  and  Fridays 
the  English  Litany  shall  be  said  or  sung  in  all 
places  fi3ter  such  form  as  is  appointed  by  the  King's 
Majesty's  injuctions,  or  as  is  or  shall  be  otherwise 
appointed  by  His  Highness:  (Liturgical  Services, 
97,  Rubric  after  the  Communion  Service.) 

I  should  mention  that  in  Xhe  year  1548-49  the 
Visitation  Articles  for  the  diocese  of  Canterbury  in 
the  second  year  of  Edward  VI.  repeat  this  injunc- 
j unction  in  the  following  inquiry  :  *'  Whether  they 
have  not  ....  destroyed  in  their  churches, 
chapels,  and  houses,  all  images,  all  shrines,  cover- 
ings of  shrines,  all  tables,  candlesticks,  trindles,  or 
rolls  of  wax,  pictures,  paintings,  and  ail  other  monH- 
ments  qf  feigned  miraeies,  pilgrimages,  idolatry^  and 
superstitiony  so  that  there  remain  no  memory  of 
the  same  in  walls,  glass  windows,  or  elsewhere" 
and  also  the  inquiry :  "  Whether  they  suffer  any 
torches,  candles,  tapers,  or  any  other  lights  to  be 
in  your  churches,  but  only  two  lights  vpon  the  high 
altar ;"  (Card.  Doc  Ann.  49.) 

Before  I  leave  this  subject  let  me  observe  that  I 
*tannot  find  that  the  legal  authority  of  these  injunc- 
tions per  se  was  ever  seriously  questioned  before 
the  judgment  of  Dr.  Lushington  in  the  St,  Bar- 
nabas  case.  Nor  am  I  aware  of  any  statute — none 
has  been  cited  to  me — by  which  they  have  been 
deprived  of  their  original  authority.  There  were 
many  occasions  on  which  those  who  were  adverse 
to  them  would  gladly  have  impugned  their  validity, 
and  there  was  no  lack  of  learned  advisers  versed  in 
legal  and  constitutional  lore  to  have  prompted  or 
maintained  such  a  proposition. 

In  the  interval  between  1547  and  1549  no  objec- 
tions whatever  appear  to  have  been  taken  to  these 
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iojiiDCti<HiB ;  but  in  that  year  a  paper  appears,  the 
anthority  of  which  is  extremely  questionable;  it 
wss  nnsigned,  and  the  author  is  unknown :  It  is 
headed  *<  Articles  to  be  followed  and  obsenred 
according  to  the  King's  Majesty's  injunctions 
and  proceedings;"  and  the  second  of  these  articles 
forbad,  among  a  Tariety  of  other  things,  "  setting 
any  light  upon  the  Lord's  board  at  any  time : " 
(Caid.  Doc.  Ann.  t.  1,  75.) 

It  is  dear,  however,  that  these  articles  (perhaps 
▼isitation  articles,  and  only  binding,  like  those  of 
Ridley  in  1550,  if  at  all,  in  a  particular  diocese,) 
cannot  affect  the  question  of  whether  lights  were 
an  ornament  *Mn  use  in  this  Church  of  England  by 
anthority  of  Parliament  in  the  second  year  of  the 
rdgn  of  King  Edward  VI.  Here  I  must  notice  two 
remarkable  letters  which  throw  the  light  of  contem- 
poraiy  history  on  this  subject ;  the  first  is  a  letter 
written  by  Martin  Bucer  and  Paul  Fagius  to  the 
ministers  at  Strasburg  ("  Original  Letters,"  pub- 
lished by  the  Parker  Society,  p.  635) ;  it  is  dated 
April  26,  1549.  "We  yesterday  waited  upon  the 
Archbishop  of  Canterbury,  that  most  benevolent  and 
kind  father  of  the  churches,  who  receives  and  enter- 
tains us  as  brethren.  The  cause  of  religion  as  far 
as  appertains  to  the  establishment  of  doctrines 
and  the  definition  of  rites  is  pretty  near  what  could 
be  wished."  .  .  .  "As  soon  as  the  description  of 
the  ceremonies  now  in  use  shall  have  been  trans- 
lated into  Latin,  we  will  send  it  to  you.  We  hear 
that  some  concessions  have  been  made  both  to  a 
respect  for  antiquity  and  to  the  infirmity  of  the  pre- 
sent age,  SQch,  for  instance,  as  the  vestments  com- 
monly used  in  the  Sacrament  of  the  Eucharist  and 
the  VMof  candles,  so  also  in  regard  to  the  comme- 
moration of  the  dead  and  the  use  of  chrism,  for  we 
know  to  what  extent  or  in  what  sort  it  prevails. 
They  affirm  there  is  no  superstition  in  these  things, 
and  that  they  are  only  to  be  retained  for  a  time, 
lest  the  people,  not  having  yet  learned  Christ, 
should  be  deterred  by  too  extensive  innovations 
from  embracing  His  religion,  and  that  rather  they 
may  be  won  over." 

The  second  letter  is  from  John  Hooper  to  Henry 
Bullinger,  7th  Dec.  1649  (Original  Letters,  Parker 
Society,  p.  71) ;  it  is,  "  The  altars  are  here  in  many 
churches  changed  into  tables.  The  public  celebra- 
tion of  the  Lord's  Supper  is  celebrated  three  times  a 
day.  Where  they  used  heretofore  to  celebrate  in 
the  morning  the  Mass  of  the  Apostles,  they  have 
now  the  Communion  of  the  Apostles ;  where  they 
had  the  Mass  of  the  Blessed  Virgin,  they  have  now 
the  Communion,  which  they  call  the  Communion  of 
the  Virgin  ;  where  they  had  the  principal  or  High 
Mass,  they  now  have^  as  they  call  it,  the  High 
Communion.  They  stiU  retain  their  vestments  and  dte 
eamSes  be/ore  the  altars" 

Surely  during  the  reign  of  Elizabeth  the  legal 
invalidity  of  these  injunctions  would  have  been 
urj^  by  those  who  were  adverse  to  the  use  of 
lights. 

Bishop  Cox,  writing  to  Gualter  on  Feb.  12,  1571, 
says  of  the  Queen  that  she  "  has  always  been  so 
exceedingly  scrupulous  in  deviating  even  in  the 
slightest  degree  from  the  laws  prescribed :  (Zurich 
Letters,  1st  Series,  No.  XCIV..  p.  234.)  And  it  is 
an  admitted  fact  that  the  two  lights  were  used  in 
her  chapel  at  the  celebration  of  the  Holy  Com- 
munion. It  is  no  less  certain  that  many  of  her 
counsellors,  temporal  and  spiritual,  pressed  her  to 
discontinue  the  use  of  these  lights,  an  object  they 
were  most  anxious  to  effect,  but  in  no  one  sin^^le 
instance  did  they  ever  allege  to  Her  Majesty  that 
the  burning  of  these  lights  upon  the  Holy  Table 
was  contrary  to  the  law.  I  say  this  with  some  con- 
fidence, not  only  because  I  have  been  unable  to  find 
any  instance  myself,  but  because  the  leading  counsel 
for   the    promoter,  whose  industry   and  whose 


acquaintance  with  these  subjects  no  one  will  gain- 
say, having  been  so  good,  in  compliance  with  my  re- 
quest, as  to  make  a  search  into  the  authorities  upon 
tills  point,  was  unable  to  find  that  any  such  argu- 
ment had  ever  been  adduced. 

The  lawfulness  of  placing  these  two  lights  upon 
the  Holy  Table  appears  to  me  established  by  these 
injunctions,  unless  they  are,  as  has  been  contended, 
by  necessary  implication  abolished,  inasmuch  as 
they  are  significant  of  a  Papal  superstition,  which 
was  rejected  by  the  Church  at  the  time  of  the 
Beformation. 

To  this  argument  there  are  various  answers : 

First.  These  lights,  in  their  original  institution, 
were  not  significant  of  any  rejected  Papal  super- 
stition, but  of  the  fundamental  truth  of  Chris- 
tianity, namely,  the  light  of  the  Oospel.  The 
origin  of  them  in  the  canon  law  I  will  presently 
refer  to. 

Secondly.  They  were  suffered  to  remain  because 
of  their  stricUy  Evangelical  character.  They  were 
for  the  honour  of  Christ,  not  of  the  Blessed  Virgin 
or  of  Saints,  as  lights  on  bye-altars  might  be. 

About  the  year  876  (a-d.)  Vigilantius  spoke 
with  derision  of  the  practice  of  Christians  to  bum 
candles  during  Divine  service  at  midday.  St. 
Jerome  wrote  a  defence  of  the  Church,  and  of  this 
practice:  (Hieronym.  Stridoniensis  Opera.  Ad- 
versus  Viguantium,  t.  1,  p.  160,  ed.  Colon.  1516.) 

Dr.  Donne,  in  his  defence  of  the  use  of  lights  in 
the  daytime  during  Divine  service,  relies  much 
upon  the  early  Christian  practice:  (Dr.  Donne's 
Sermons,  p.  80,  fol.  1640.  Hierurgia  Anglicana, 
p.  197-8.)  Luther  allowed  the  use  of  these  lights : 
(Deudsche  Messe,  2  Codex  Liturgicus,  p.  97; 
lb.  p.  108  ;  Ed.  note,  Oerberus,  L  c,  p.  459 ;  p.  132 ; 
p.  432 ;  Ed.  note—p.  3,  563  ;  Gb.  p.  487.) 

Thiidly.  As  to  the  averment  that  the  words 
"before  the  Sacrament"  denote  the  reserved  Sacra" 
ment.  The  practice  of  reserving  the  Holy  Sacrament, 
it  has  been  truly  said,  is  unlawful  according  to 
the  present  law  of  the  Church  of  England.  In  the 
Office  for  the  Communion  of  the  Sick  in  the 
Prayer-book  of  Edward  VI.,  it  is  provided  by  the 
prefatory  rubric  as  follows :  "  And  if  the  same  day 
there  be  a  celebration  of  the  Holy  Communion  in 
the  Church,  then  shall  the  priest  reserve  (at  the 
open  Communion)  so  much  of  the  Sacrament  of 
the  body  and  blood  as  shall  serve  the  sick  person, 
and  so  many  as  shall  communicate  with  him  (if 
there  be  any) ;  and  so  soon  as  he  conveniently  may, 
after  the  open  Communion  ended  in  the  Church, 
shall  go  and  minister  the  same,  first,  to  those  that 
are  appointed  to  communicate  with  the  sick  (if 
there  he  any),  and  last  of  all  to  the  sick  person 
himself":  (Liturgical  Services.  Ed.  Cam.,  1844, 
p.  141.)  In  the  present  Prayer-book  it  is  ordered  : 
"  And  if  any  of  the  bread  and  wine  remain  uncon- 
secrated,  the  curate  shall  have  it  to  his  own  use ; 
but  if  any  remain  of  that  which  was  consecrated, 
it  shall  not  be  carried  out  of  the  Church,  but  the 
priest,  and  such  other  of  the  xommunicants  as  he 
shall  then  call  unto  him,  shall,  immediately  after 
the  Blessing,  reverently  eat  and  drink  the  same." 

The  light  which  burnt  before  the  reserved  sacra- 
ment was  generally  a  lamp.  This  light  was  con- 
tinually burning,  and  therefore  probably  oil  was 
used,  whereas  these  two  lights  were  only  burning 
during  the  celebration.  The  lights  before  the 
reserved  sacrament  appear  to  have  been  always  of 
an  uneven  number  when  the  light  was  not,  as  it 
usually  was,  single.  The  lights  "  before  the  Sacra- 
ment" in  England  were  necessarily,  for  mystical 
reason?,  or  more  properly  fancies,  enumerated  by 
Lyndewode,  but  which  it  is  not  necessary  to 
recapitulate  here,  made  of  wax. 

The  words,  "before  the  sacrament"  are  omitted 
in  Cranmer's  Visitation  Articles  intended  to  execute 
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the  injuDction,  but  that  clearly  means  "tempore 
qao  missarum  solemiia  peraguntur,"  while  the  cere* 
mony  was  being  performed.  The  candles  might  be 
lighted  before  the  elements  have  been  consecrated, 
and  before  the  sacrament  is  therefore  complete, 
"aocedit  verbum  elemento  et  fit  sacramentum,"  as 
Saint  Augustine  says,  but  they  are  not  the  less 
burning  before  it  when  it  is  complete. 

The  reserved  sacrament  was  not  in  the  time  when 
Lyndewode  wrote  his  Commentary  (in  1430)  placed 
upon  the  **  High  Altar."  It  was  one  of  the  usages 
peculiar  to  the  Church  of  England  to  suspend  the 
reserved  sacrament  above  the  altar.  The  account 
given  by  Lyndewode  clearly  shows  that  two  wax 
candles  (the  number  and  the  quality  it  is  important 
to  notice)  ought  properly  to  accompany  every  cele- 
bration of  the  mass,  because  Christ  is  Uie  splendour 
of  eternal  light. 

In  a  constitution  of  Archbishop  Walter,  under 
the  following  title,  '^  Sacerdos  curet,  ut  omnia 
EucharistisB  deservientia  sint  Integra  et  munda, 
atque  verba  consecrationis  debite  pronunciet,  nee 
celebret  antequam  matutinas  primam  et  tertiam 
perlegerit,  nee  sine  clerico  superpellicio  induto,  nee 
sine  tunica,  nee  in  peccato  mortali,"  we  find  this 
order :  Lyndewode,  p.  236,  Walteras. — "  Nullus  in- 
super  sacerdos  parochialis  prsesumat  missam  cele- 
brare,  antequam  matutinale  persolverit  officium,  et 
primam  et  tertiam  de  die.  Item  nullus  clericus 
permittatur  ministrare  in  officio  altaris,  nisi  indutus 
sit  superpellicio,  et  tempore  quo  missarum  solennia 
pcraguntur,  accendentur  (n)  duae  candele,  vel  ad 
minus  una." 

Upon  this  constitution  the  gloss  of  Lyndwood  is 
as  follows:  (n)  Duos  candeke, — **E8t  enim  a  parte 
juris  ordinatum,  quod  sacerdos  sine  luraine  ignis 
non  celebret  missam.  {Extra  eo  c.  ulti  ubi  de  hoc,) 
Si  tamen  faciat,  niliilominus  conficit,  licet  graviter 
peccet,  secundum  JBostien.  ibi,  et  concordant  alii 
doctores.  Et  nota,  quod  candelas  in  celebratione 
missas  arsuras  convenit  esse  de  cer&  potius  quam  de 
aliU  materift.  Candela  ncanque  sic  ardens  8ign\ficat 
ipswn  Christunij  qui  est  splendor  htcis  atenue.  {Extra 
eo  c.  sane,) 

The  Devonshire  rebels,  when  in  1549  they  de- 
manded the  restoration  of  Boman  Catholic  rites, 
drew  up  a  series  of  articles  in  which  their  grievances 
were  stated,  they  said  in  their  4th  article:  "We 
will  have  the  sacrament  hang  over  the  high  altar, 
and  there  to  be  worshipped,  as  it  was  wont  to  be ; 
and  they  which  will  not  thereto  consent,  we  will 
have  them  die  like  heretics  against  the  Holy  Catholic 
Faith." 

The  answer  of  Cranmer  is  very  remarkable :  "  Is 
this  the  Holy  Catholic  Faith,  that  the  sacrament 
should  be  hanged  over  the  altar  and  worshipped  ?  and 
they  be  heretics  that  will  not  consent  thereto.  .  . 
Innocent  in.,  about  1216  years  after  Christ,  did 
ordain  that  the  sacrament  and  chrism  should  be 
kept  under  lock  and  key.  But  yet  no  motion  he 
made  of  hanging  the  sacrament  over  the  high  altar, 
nor  of  the  worshinping  of  it.  After  him  came 
Honorius  UI.f  and  ne  added  further,  commanding 
that  the  sacrament  should  be  devoutly  kept  in  a 
clean  place,  and  sealed,  and  that  the  priest  should 
often  teach  the  people  reverently  to  bow  down  to 
t)ie  Host  when  it  is  lifted  up  in  the  mass  time,  and 
when  the  priest  should  carry  it  to  the  sick  folks. 
And  although  this  Honorius  added  the  worshipping 
of  the  sacrament,  yet  he  made  no  mention  of  the 
hanging  thereof  over  the  high  altar  as  your  article 
proposeth.  Now,  how  long  aiter,  or  by  what  means, 
that  came  first  up  into  this  rcftlm,  I  think  no  man 
can  tell.  And  in  Itjily  it  is  not  yet  used  until  this 
day  :"  (Strype's  Cranmer,  App.  97.) 

The  inference  to  be  drawn  fiom  this  letter  is  that 
the  two  lights  ordered  by  the  injunctions  of  1547, 
and  which  Cranmer  had  enforced  by  his  visitation 


article  in  1548,  could  not  have  been  placed  before 
the  reserved  sacrament,  inasmuch  as  the  complaint 
of  the  rebels  in  1549  is  that  the  sacrament  was  not 
suspended  over  or  placed  upon  the  high  altar.  It  ia 
remarkable  that  Dr.  Rock,  whose  knowledge  aa  an 
antiquarian  in  the  matter  of  Church  rites  and  cere- 
monies is  supposed  to  be  considerable  (The  Church 
of  our  Fathers,  vol.  3,  part  2,  p.  208),  says,  "  That 
the  first  wooden  or  stone  tabernacle  resting  on  the 
altar  seen  in  this  land  was  put  up  in  Queen  Mary's 
reign." 

It  appears  from  Lyndewode'a  glosa  upon  the 
Provincial  Constitution  of  John  of  Feccham  that 
according  to  the  English  custom  the  reserved 
Eucharist  was  placed  in  a  Fyz,  and  the  Pyx  in  a 
Tabemaculum,  and  the  Tabernaculum,  inatoad  of 
being  placed  stationary,  as  it  afterwards  wm  in 
conformity  with  later  Roman  usage,  upon  the  altar, 
was  hung  up  over  it.  And  in  support  of  Dr.  Rock's 
assertion  that  in  Queen  Mary's  reign  the  reserved 
sacrament  was  placed  upon  the  altar  is  the  inquiry 
of  Cardinal  Pole  in  1657,  "Whether  they  do  burn 
a  lamp  or  a  candle  before  the  sacrament;"  and 
referring  to  his  injunctions  in  1566,  this  would 
appear  to  have  been  "  a  tabernacle  set  in  the  midst 
of  ttiQ  high  altar." 

With  respect  to  the  custom  of  the  Greek  Church, 
Goar  says  :  "  A  lamp,  kept  perpetually  burning,  is 
suspended  in  such  a  manner  as  to  hang  between  the 
altar  and  the  place  for  the  blessed  sacrament,  and  is 
regarded  by  the  Greeks  as  a  becoming  token  of 
reverence  towards  the  word  of  God  inscribed  within 
the  sacred  volume,  and  the  Word  made  flesh,  Christ 
Jesus  dwelling  with  us,  but  veiled  under  the  appear- 
ance of  the  sacramental  species:"  (Goar,  Euchal. 
Grasc.  p.  15  ;  Hierurgia,  p.  507.) 

It  is  surely  most  improbable  that  Cranmer,  who 
was  advancing  tentatively  in  the  path  of  reform, 
and  who  was  the  real  author  of  the  Injunctions, 
should  have  ordered  two  lights  to  be  continued 
perpetually  burning  before  the  reserved  sacrament, 
having  regard  to  his  desire  to  abrogate  the  custom 
of  reservation,  and  also  on  account  of  the  expenae 
which  the  ordering  would  have  entailed  upon  the 
parishioners. 

Gavanto  (vol.  5,  p.  65),  writing  in  Italy  his 
"Praxis  Compendiaria  Visitationis  Episcopalis," 
and  describing  the  duties  of  the  bishop  on  bis 
visitation,  under  the  heading  "De  Sanctissimi 
Eucharistia,"  says:  —  "Observet  Episcopus  et 
Notarius  describat,  an  sint,  qualia  sint,  qusa  ae- 
quuntur ; "  and  among  these  articles  is  to  be  found 
"Basim  Tabemaculi  vacuam"  and  "Lampadem 
ardentem,"  which  is  clearly  the  one  lamp  before  the 
reserved  Sacrament. 

Symbolism  and  the  worship  of  symbols  are  dis- 
tinct things,  "  is  confirmat  usum  qui  tollit  abusum." 

I  am  disposed  to  assent  to  the  opinion  expressed 
by  Mr.  Stephens  in  his  elaborate  and  useful  edition 
of  the  Book  of  Common-prayer: — "It  may,  how- 
ever," that  learned  person  says,  "  be  argued  that  a 
distinction  is  to  be  taken  between  (1)  the  lights 
burning  before  shrines  and  images  (2),  the  sym- 
bolical lights  formerly  placed  on  the  altar  during 
the  Communion,  and  (3)  those  which  are  for  actual 
use  for  the  decent  enlightenment  of  the  houseof  God. 
The  lights  mentioned  in  King  Edward's  injunctions 
are  not  to  be  confounded  with  the  lamp  or  creaaet,  a 
single  light,  burning  before  the  suspended  Pjrx. 
King  Edward's  mention  of  the  sacrament  appears 
to  be  merely  circumstantial :  ttoo  lights  (which  are 
known  to  be  of  wax,  not  one  lamp)  were  to  be  on 
the  alUir  before  the  sacrament  or  pyx,  *  for  the 
signification  that  Christ  is  the  very  true  light  of 
the  world.*  The  pyx  was  then  conaiaered  to  contain 
the  actual  body  of  Christ.  The  removal  of  the 
pyx,  in  consequence  of  the  purified  doctrine  of  the 
Church,  did  not  weaken  the  force  or  propriety  of 
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the  symbol,  as  Christ  is  spiritually  present  in  His 
own  house.  It  is  to  be  remarked  that  Archbishop 
CnuuDtf  omits  the  words  ^  before  the  Sacrament.' " 

■^Book  of  Common  Prayer,  yoL  2,  p.  1120.) 
le  usages  with  respect  to  the  custody  of  the 
reierved  sanrament  appear  then  to  have  been  these : 
— (1.)  The  use  which  Lyndewode  refers  to  as  exist- 
ing in  Holland,  Portugal,  and  other  places,  and 
which  i^parently  existed  too  in  Italy,  of  keeping 
it  in  a  place  in  the  wall  under  lock  and  key.  (2.) 
The  peculiar  English  custom  of  suspending  it  in  a 
pyx  in  a  tabemaculum  over  the  high  altar.  (3.) 
Gaidinal  Pole's  order  in  Queen  Mary's  time,  that  it 
should  be  placed  i^ioa  the  altar. 

It  is,  moreoTer,  most  improbable  that  Cranmer 
should,  by  way  of  a  reform,  haye  ordered  two  wax 
lights  to  be  kept,  instead  of  a  single  lamp^  burning 
before  the  leserred  sacrament. 

In  Westerton  v.  LiddelL,  Dr.  Lushington  oame, 
apparently  not  without  reluctance,  to  the  conclusion 
that  candlesticks  upon  the  Holy  Table  were  lawful 
ornaments. 

It  seems  to  me  difficult  to  suppose  that  the  use  of 
candlesticks  does  not  bear  witness  to  the  partial 
retention — no  uncommon  fact  in  the  history  of 
ritual  observances — of  the  custom  of  burning 
lights  upon  the  altar  embodied  in  the  earliest  usages 
of  the  Church  in  the  provincial  constitutions  of  our 
own  country,  and  in  the  Injunction  of  1547  (a). 

I  should  not  omit  to  notice  the  argument,  much 
referred  to  by  counsel,  from  the  inventories  made 
by  order  of  the  Government  of  Edward  VI.,  in 
order  to  stop  the  wholesale  sacrilege  and  plunder  of 
the  furniture  and  goods  of  parish  churches  by  those 
who  humbly  imitated  the  rapine  which,  on  a  large 
scale,  had  been  carried  on  by  the  courtiers,  out  of 
their  zeal  for  the  Reformed  Religion. 

I  am  not  inclined  to  rely  very  much,  on  the  one 
hand,  upon  the  fact  that  certain  ornaments  are 
proved  oy  these  inventories  to  be  </e  facto  in 
existence  after  the  second  year  of  Edward  Vl.,  nor 
on  the  other  hand,  that  only  certain  of  these  orna^ 
ments  were  retained,  by  the  commissioners  who  caused 
these  inventories,  for  the  use  of  parish  churches. 

However,  the  fact  is  not  to  be  laid  wholly  out  of 
consideration  that  two  or  three  years  after  the  date 
of  the  first  Prayer-book  there  should  be  in  twenty- 
one  counties  no  less  than  1400  churches  which  pos- 
sessed each  two  candlesticks.  Such  is  the  result, 
I  believe,  of  an  investigation  of  the  inventories  in 
the  Record  Office,  which  were  taken  in  1552,  when 
the  second  Prayer-book  was  in  course  of  preparatiDu. 

Inasmuch,  therefore,  as  I  think  that  the  Injunc- 
tiona  which  order  these  two  lights  were  issued 
under  statutable  authority,  and  have  not  been 
directly  repealed  by  the  like  authority ;  inasmuch 
as  they  are  not  emblematical  of  any  rite  or  cere- 
mony rejected  by  our  Church  at  the  time  of  the 
Reformation ;  inasmuch  as  they  are  primitive  and 
catholic  in  their  origin,  evangelical  in  their  proper 
symbolism,  purged  from  all  superstition  and  novelty 
by  the  very  terms  of  the  Injunction  which  ordered 
their  retention  in  the  Church,  I  am  of  opinion  that 
it  is  lawful  to  place  two  lighted  candles  on  the 
Holy  Table  during  the  time  of  the  Holy  Com- 
munion, "for  the  signification  that  Christ  is  the 
very  true  light  of  the  world." 

These  are  the  conclusions  at  which  I  have 
arrived,  and  this  is  the  judgment  which  I  am  about, 
in  formal  language,  to  pronounce,  after  a  most 
anxious  examination  of  tlie  law  applicable  to  the 
facts  of  the  case. 

I  must  say  a  word  as  to  costs.    This  is  a  matter 

(a)  It  is  true  tha.t  caoctleDlicks  poasess,  as  Archdeacon  Vree- 
man  otwenrn  (Bites  and  Ritual,  p.  76),  a  symbolinm  of  their 
own,  anil  that  St.  John  saw  in  his  tIbIou  "golden  caudle- 
ttfeks,"  not  barnlng  candles  or  lamps  (St.  John,  v.  85 ;  Bov. 
T.8    V1U.S). 


to  be  governed  by  the  discretion  of  the  court,  that 
is,  by  a  discretion  judicially  exercised. 

In  the  case  of  Martin  v.  MachmochUy  it  appears 
that  the  promoter  is  not  a  churchwarden,  nor  a 
resident  parishioner.  Of  the  five  charges  brought 
against  Mr.  Mackonochie,  in  which  I  include  the 
excessive  kneeling,  upon  three  there  have  been 
adverse  decisions  to  Mr.  Mackonochie.  With  respect 
to  the  elevation,  Mr.  Mackonochie  submitted  the 
question  to  his  Ordinary,  and  discontinued,  under 
his  direction,  the  practice  before  the  institution  of  this 
suit,  though,  it  is  true,  he  has  done  so  under  protest. 

With  respect  to  the  incense,  he  had  discontinued, 
though  also  under  protest,  the  censing  of  persons 
and  tilings,  b^ore  the  institution  of  this  suit. 

With  respect  to  the  excessive  kneeling,  I  have 
decided  that  it  was  a  matter  that  ought  to  have  been 
referred  to  the  discretion  of  the  Ordinary. 

With  respect  to  the  mixing  water  with  the  wine, 
the  decision  is  in  favour  of  £e  promoter ;  and  with 
respect  to  the  lights,  in  favour  of  the  defendant. 

Taking  all  the  circumstances  into  my  considera- 
tion, I  shall  make  no  order  as  to  costs  in  this  case. 

In  the  other  case  of  Flamank  v.  Strnpaon^  the 
circumstances  are  materially  different.  Mr.  Fla- 
mank is  a  cJiurchwarden,  and  Mr.  Simpson  does  not 
appear  to  have  submitted  to  the  control  of  his 
Onlinary  any  of  the  practices  for  which  he  has  been 
articled  in  this  court.  Upon  the  question  of  **  lights  " 
the  decision  is  in  his  ^vonr,  and  another  of  the 
charges  was  abandoned  at  the  hearing.  No  expense 
has  been  incurred  by  the  examination  of  any  wit- 
nesses, and  I  think  I  shall,  upon  the  whole,  do 
justice  by  condemning  Mr.  Simpson  in  a  sum  of  80^ 
nomine  expensftnun, 

I  admonish  Mr.  Mackonochie  to  abstain  for  the 
future  from  the  use  of  incense,  and  from  the  mixing 
water  with  the  wine,  as  pleaded  in  these  articles. 
And  I  further  admonish  him  not  to  recur  to  the 
practices  wbiich  he  has  abandoned  under  protest, 
with  respect  to  the  elevation  of  the  Blessed  Sacra- 
ment, and  the  censing  of  persons  and  things. 

I  admonish  Mr.  Simpson  to  abstain  for  tiie  future 
from  the  elevation  of  the  Blessed  Sacrament,  from 
mixing  water  with  the  wine,  and  from  placing  the 
alms  upon  a  stool,  as  pleaded  in  these  articles. 

Proctor  for  the  promoters,  Moore 

Proctor  for  the  defendants,  Brookes, 

Ebkata.— In  note  to  page  36,  line  6,  kave  out  "  as."  Page  35, 
for  *'  Doallis  "  on  Statates  read  "  Dwarris."  Page  3S,  line  25, 
for  **  there  '*  rtad  '*  therefora"  Page  37,  Ikte  18  of  Dr. 
Tristram's  argument,  /or  **  whatever  ^  read  **  opon  the." 


COXXBT   OF    dUEBN'S  BENCH. 

Keportod  by  T.  W.  8auk]>kbs.  and  J.  Shostt,  Esqri., 
Bsrrtstera-at-Law. 

Ihursday,  April  80,  1868. 

Rbo.  r.  The  Justices  of  Wbsthobbland  ;  Tub 
Mayor,  Aldbrmbn,  and  Bubobssbs  of  Kendal 

(apps.);    AND  THE    JUSTICES  OF   WbSTMOBELAND 

(resps.) 

Quarter  sessions — Power  of  adjournment — Ac^ouming 
over  an  intermediate  sessions. 

When  a  matter  is  properUf  before  the  justices  at  quarter 
sessions,  they  have  a  general  power  to  adjourn  the 
consideration  of  it  to  a  subsequent  sessions,  and  such 
subsequent  sessions  need  not  be  the  sessions  next 
following. 

Presentments  having  been  made  at  the  Epiphany  Sessions 
under  sect.  24  of  the  28  j-  29  Vict,  c  126  {Prisons 
Act^  as  to  the  repairs  of  two  of  the  county  prisons, 
due  notices,  ^c,  were  published  that  such  presentments 
would  be  taken  into  consideration  at    the  ensuing 
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Easter  Sessions.  At  such  sessions  accordingly  the 
presentments  came  on  far  consideration,  and  a  com' 
mittee  was  appointed  to  consider  the  whole  subject  and 
report  to  the  Michaelmas  Quarter  Sessions,  and  the 
consideration  of  the  report  was  adjourned  till  then. 
At  such  Michaelmas  Sessions  the  committee  brought 
up  a  reports  and  a  resolution  was  moved  and  carried ; 
thereupon 

Held,  that  the  Easter  Quarter  Sessions  had  power  to 
adjourn  the  consideration  of  the  question  to  the 
Michaelmas  Sessions,  and  that  no  fresh  notices 
were  necessary  with  reference  to  such  last-mentioned 
sessions. 

This  waa  a  rule  calling  upon  the  Justices  for 
Westmoreland  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  directed  to  them  to  remove  into  this 
court  an  order  of  sessions  made  by  them  at  the 
Quarter  Sessions  held  on  the  17th  Oct.  1867,  ordering 
that  the  gaol  at  Appleby  be  altered  and  adapted  in 
accordance  with  the  proYlsions  of  the  new  prison 
Act,  and  that  sufficient  cells  be  provided  for  the 
reception  of  the  whole  of  the  prisoners  within  the 
county. 

It  appeared  that  at  an  adjourned  Epiphany 
Quarter  Sessions  for  the  county  of  Cumberland,  held 
at  Kendal  on  the  22nd  Feb.  1867  a  presentment  was 
duly  made  against  each  of  the  two  county  prisons  at 
Appleby  and  Kendal  upon  the  ground  that  the  pro- 
visions of  the  Prisons  Act  1865  could  not  be  carried 
out  according  to  the  then  existing  arrangements, 
and  that  it  was  necessary  either  to  build  a  new 
prison  for  the  county,  or  to  materially  alter  the 
house  of  correction  at  Kendal,  and  a  recommenda- 
tion for  altering  the  said  prison  at  Kendal  was 
accordingly  submitted.  An  order  of  sessions 
was  thereupon  made  that  the  said  presentments 
should  be  taken  into  consideration  at  the 
Easter  Quarter  Sessions  to  be  holden  at  Kendal 
on  the  11th  April  then  next.  All  due  advertise- 
ments and  notices  were  inserted  and  given  pursuant 
to  sect.  24  of  the  said  Prisons  Act,  that  the  prison 
authorities  of  the  said  county  would  on  the  said 
11th  of  April  take  the  said  presentments  into  con- 
sideration. At  the  Easter  Quarter  Sessions,  held 
on  the  said  11th  of  April,  the  consideration  of  the 
said  presentments  was  taken  and  entertained,  when 
it  was  resolved,  ^*  that  a  committee  be  appointed  to 
consider  the  gaol  question,  to  consult  the  Govern- 
ment, and  to  report  to  the  Michaelmas  Quarter 
Sessions  upon  the  expediency  of  having  one  or  two 
gaols,  and  that  the  committee  consist  of  the  follow- 
ing justices.'*  (The  justices  were  then  named.) 
That  these  proceedings  and  resolutions  were  then 
and  there  by  special  adjournment  continued  to  the 
Michaelmas  Quarter  Sessions  1867.  That  the  said 
committee  duly  made  their  report  at  the  said 
Michaelmas  Quarter  Sessions,  and  a  majority  recom- 
mended that  the  gaol  at  Appleby  should  be  altered 
to  meet  the  requirements  of  the  Prison  Act,  which 
report  was  by  a  resolution  of  the  sessions  carried, 
and  a  committee  was  appointed  to  carry  it  out,  and 
it  was  this  resolution  which  was  in  fact  the  order 
sought  to  be  lemoved  by  the  writ  of  certiorari. 

By  sect.  24  of  the  28  &  29  Vict.  c.  126  (Prisons 

Act)  it  is  enacted  that : 

The  neooBsity  for  any  alteration  or  enlargement  or  for  re- 
building of  an  existing  prison  .  .  .  shall  be  proved  in  the 
case  of  a  mnnicipal  boroogh  by  the  certificate  of  the  recorder 
or  chidrman  of  quarter  sessions  where  there  is  no  recorder, 
nod  in  any  other  case  by  presentment  of  two  or  more  of  the 
visiting  jastioes,  or  oUier  justices  having  jurisdiction  within 
the  district  of  the  prison  authority ;  and  the  consideration  of 
such  certificate  or  presentment  shall  not  be  entertained  b;  the 
prison  authorities,  unless  not  less  than  three  weeks  previous 
notice  has  been  given  in  some  one  or  more  public  newnpaper 
or  newspapers  circulating  within  the  district  of  the  prison 
authoiity,  of  their  intention  to  take  the  same  into  considera- 
tion at  a  time  and  place  to  be  mentioned  in  such  notice,  &c. 

Maule,  Q.  C.  and  Fawcett  now  showed  cause,  and 


contended  that  the  proceedings  of  the  Michaeliiiafl 
Quarter  Sessions  were  perfectly  regular,  for  that  itt 
was  quite  competent  to  the  sessions  held  in  April  to 
adjourn  the  question  over  the  Midsummer  Sessions, 
for  as  all  the  requisite  legal  notices  had  been  given 
prior  to  the  first  sessions,  no  further  notices  were 
necessary : 

Reg.  V.  The  Justices  of  GUxmorwrnshire,  5  T.  S.  279 

KeenY,  The  Queen,  10  Q.  B.  928. 

Manisty,  Q.  C.  and  Staveley  Hill,  Q.  C^  in  support 
of  the  rule,  contended  that  the  quarter  sessions  bad 
no  power  to  adjourn  the  consideration  of  the  qnes^ 
tion  over  the  Midsummer  Sessions ;  that  they  can 
only  adjourn  from  sessions  to  sessions ;  and  that 
in  consequence  of  passing  over  the  Midsummer 
Sessions  it  was  necessary  that  fresh  notices  should 
have  been  given  under  sect.  24  of  the  Prisons  Act. 
They  cited 

R.Y.Tlie  Justices  of  Sussex,  2  Bott,  pla.  841; 

R,  V.  Hedmgham  Stble,  2  Bott«  pU.  821 ; 

Bodmin  v.  Warligen,  2  Bott,  pla.  825. 

CooKBUBN,  C.  J.— The  rule  in  this  case,  I  think, 
ought  to  be  discharged.  It  appears  that  due  notice 
had  been  given  that  the  matter  would  be  brought 
before  the  court  of  quarter  sessions,  and  when  so 
brought  the  court  resolved  that  it  should  be  re- 
ferred to  the  consideration  of  a  select  committee, 
who  were  directed  to  report  upon  it  at  the  next 
Michaelmas  Session.  Now,  it  is  said  that  the  Mid- 
summer Sessions  having  been  passed  over,  new 
notices  were  necessary  before  the  subject  could  be 
entertained  at  the  Michaelmas  Sessions.  But  I 
think  that  that  is  unnecessary  with  reference  to  any 
matter  once  properly  brought  before  the  court.  This 
may  be  so  with  reference  to  some  peculiar  matters, 
but  not  to  such  a  subject  as  this.  There  must 
of  necessity  be  a  power  of  adjournment  when  once 
a  matter  is  properly  before  the  sessions ;  indeed, 
the  case  of  Bex,  v.  The  Justices  of  Sussex  shows  that 
adjournments  are  to  be  made  pending  a  case  stated 
by  the  sessions.  I  was  somewhat  struck  by  the 
argument  that  the  adjournment  in  the  present  case 
was  not  in  terms  for  the  consideration  of  the  ques- 
tion, but  merely  the  consideration  of  the  rejport. 
But,  upon  consideration,  I  think  that  it  was  virtually 
an  adjournment  of  the  entire  question. 

Blackburn,  J. — I  am  of  the  same  opinion.  By 
the  24th  section  of  the  Prisons  Act  the  justices 
cannot  entertain  any  question  as  to  the  repairs  or 
alteration  of  a  gaol  unless  certain  previous  notices 
have  been  given.  In  this  case  the  notices  were 
properly  given,  and  at  the  ensuing  sessions  they  did 
entertain  the  subject,  but  they  did  not  then  dispose 
of  it.  If  they  had  adjourned  from  day  to  day  it  is 
clear  that  no  fresh  notices  would  have  been  neces- 
sary. Now  the  question  is  this,  could  the  prison 
authority  adjourn  the  subject  over  the  Midsummer 
Sessions  to  the  following  Michaelmas  Sessions  ?  If 
at  the  Easter  Sessions  they  had  let  the  subject  drop, 
then  before  they  could  have  revived  it  they  must 
have  given  fresh  notices ;  but  if  they  chose  to 
adjourn  it  to  a  subsequent  sessions  I  cannot  see  why 
they  may  not  have  aone  so.  Here  they  adjourned 
it  to  the  Michaelmas  Sessions,  and  the  question  is, 
was  that  a  proper  adjournment  ?  I  think  it  was. 
They  so  adjourned,  and  any  person  present  at  the 
Easter  Sessions  would  have  known  that  it  was  to  be 
so  postponed.  Mr.  Manisty  says  that  there  is  no 
power  to  adjourn  over  a  sessions ;  but  there  is 
really  no  authority  for  saying  so.  There  is  no 
decision  nor  any  legislative  enactment  to  that 
effect.  The  power  to  adjourn  is  certainly  a  veiy 
desirable  one ;  and  in  a  case  like  this,  wh^:e  it  was 
thought  proper  to  consult  the  Grovemment^  it  was 
most  proper  to  adjourn  the  question  over  the  Mid- 
summer Sessions. 
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MsLLOB,  J. — ^I  am  of  the  same  opinion — the  juris- 
diction of  the  quarter  sessions  attached  at  the 
Easter  Sessions,  and  they  were  then  capable  of 
entertaining  the  matter.  They  did  entertain  it,  but 
for  want  of  additional  information  they  appointed 
a  committee  to  consider  and  report,  and  the  com- 
mittee are  directed  to  report  at  the  Michaelmas 
Sessions,  pasting  orer  the  Midsummer  Sessions. 
In  point  of  law,  is  not  that  a  proper  adjournment  ? 
If  the  sessions  are  properly  seised  of  a  case,  they 
necessarily  have  a  power  to  adjourn  it.  I  should 
be  Teiy  anwiUing  to  upset  the  proceedings  of  jus- 
tices unless  I  was  clear  that  there  was  an  excess  of 
jurisdiction. 

HAinani,  J. — I  agree  with  the  rest  of  the  court. 
The  statute  only  requires  that  notices  should  be 
given  before  the  matter  is  entertained.  If  it  had 
dropped,  new  notices  would  unquestionably  have 
been  necessary.  But  this  was  not  so.  Mr.  Manisty 
isjs  that  the  adjournment  should  have  been  only 
to  the  ICidsummer  Sessions,  but  there  is  really  no 
saffident  authority  for  so  holding. 

Rule  discharged. 

Attorney    for    the    respondents,    /.    Kymxatan, 
King's  Arms-yard,  Moorgate-street. 


OOX7BT  OF  COMMON  PLEAS. 

Reported  hj  W.  Orahax  and  M.  W.  MoRxllab,  Esqn., 

BaniflUn-at-Law 


Tuesdcnf,  April  21,  1868. 
Nbatb  v.  Hart. 

Falte  imprisonment — Notice  of  action — Larceny  Ad 
1861  (24  ^26  Vict,  c.  96)  ss,  51,  108,  113. 

To  entitle  a  defendant  to  a  notice  of  action  under2i  ^  25 
Vici,  c.  96,  tt  is  not  sufficient  that  he  should  have  a 
mere  suspicion  that  the  plaintiff  had  been  attempting 
to  commit  a  crime^  but  he  must  honestly  believe  that  he 
was  found  commiiting  such  an  offence  as  is  mentioned 
in  the  statute. 

The  defendant  was  disturbed  at  night  by  a  noise,  which 
he  ascribed  to  some  persons  trying  his  back  door.  He 
shouted  "  Thieves  "  from  his  bedroom  window,  and 
when  he  got  down  to  his  front  door  he  found  the 
plaintiff' collared  by  a  policemanj  and  he  immediately 
gave  htm  into  custody : 

Beidf  in  an  action  for  false  imprisonment^  that  these 
draanstcmoes  were  not  sufficient  to  entitle  the  defen- 
dant to  notice  of  action. 

This  was  an  action  for  false  imprisonment  tried 
at  the  Guildhall,  before  Byles,  J.,  in  which  a  ver- 
dict of  10/.  was  found  for  the  plaintifif.  The  defen- 
dant pleaded  not  guilty  by  stat.  24  &  25  Vict.  c.  98, 
as.  51, 108,  1 13.  Leave  was  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  on  the  ground  that 
he  was  entitled  to  notice  of  action  under  these 
sections. 

The  defendant,  who  resided  in  a  quiet  part  of 
Hackney,  was  much  disturbed  in  his  mind  by  the 
prevalent  panic  concerning  Fenians,  and  he  was 
aroused  one  mght  about  two  o'clock  by  what  he 
thought  was  the  noise  of  some  one  trying  to  enter 
his  back  door.  He  had  previously  found  a  mark  on 
the  door  as  if  an  attempt  had  been  made  to  break 
into  it,  and  a  centrebit  was  then  discovered  in  the 
grass  near.  On  this  occasion  he  shouted  "  Thieves  I 
Murder  1 "  from  his  bedroom  window,  and  when  he 
had  dressed  he  went  down  to  his  front  door.  Just 
outside  he  saw  the  plaintiff,  who  was  collared  by  a 
polioeman,  and  the  defendant's  wife  called  to  him 
zrom  the  window,  **They  have  caught  the  man." 
Ihe  defendant  immediately  told  the  policeman  to 


take  the  plaintiff  into  custody,  but  a  few  minutes 
afterwards,  the  plaintiff  having  reached  the  police- 
station,  and  explained  that  he  was  a  respectable 
man  on  his  way  home  to  bed,  and  that  he  had 
stopped  as  he  passed  the  house  merely  to  find  out 
the  moaning  of  the  cries  from  the  bedroom,  the 
defendant  and  the  policeman  let  him  go.  No  evi- 
dence was  adduced  that  any  attempt  had  been 
made  to  break  into  the  defendant's  house  on  the 
night  in  question. 

Foard  moved  on  the  leave  reserved. — ^The  5 1st 
section  of  the  Larceny  Act  defines  burglarly ;  the 
103rd  provides,  that  "  any  person  found  committing 
any  offence  punishable,  either  upon  indictment  or 
upon  summary  conviction,  by  virtue  of  this  Act," 
«mav  be  immediately  apprehended  without  a 
warrant  by  any  person,  and  forthwith  taken,"  ftc. 
And  by  the  lldth  section,  "  All  actions  and  prosecu- 
tions to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  Act  shall  be  laid 
and  tried  in  the  county  where  the  fact  was  com- 
mitted, and  shall  be  commenced  within  six  months 
after  the  fact  committed,  and  not  otherwise  ;  and 
notice  in  writing:  of  such  action,  and  of  the  cause 
thereof  shall  be  given  to  the  defendant  one  month 
at  least  before  the  commencement  of  the  action." 
Read  v.  Coker,  18  C.  B.  850,  decided  that  the  defen- 
dant in  an  action  of  this  kind  was  entitled  to  notice, 
although  he  might  not  be  acting  strictly  in  the 
execution  of  the  statute.  And  in  Hermann  v. 
Seneschal,  13  C.  B.,  N.  S.,  892 ;  6  L.  T.  Rep.  N.  S. 
646,  it  was  held  that  in  order  to  entitle  a  party  to  a 
notice  of  action  for  a  thing  done  in  pursuance  of 
the  Act  against  coining,  &c.,  it  is  eUough  that  he 
honestly  and  bond  fide  believes  he  is  acting  in 
pursuance  of  the  Act,  whether  there  be  reasonable 
ground  for  such  belief  or  not.  In  the  case  of 
RoberU  v.  Orchard,  9  L.  T.Rep.  N.S.  727;  2  H.  &  C. 
769,  the  Court  of  Exchequer  Chamber  laid  it  down 
that  one  question  for  the  jury  ought  to  be  whether 
the  defendant  believed  that  the  plaintiff  had  been 
found  committing  an  offence.  I  submit  that  the 
facts  here  show  that  the  defendant  did  believe  the 
plaintiff  had  been  found  committing  an  offence 
within  the  statute. 

BoviLL,  C.  J. — I  am  of  opinion  that  there  should 
be  no  rule  in  this  case.  Roberts  v.  Orchard,  did  not 
introduce  any  new  law ;  the  point  in  reality  decided 
there  was,  that  the  exception  submitted  for  the 
defendant  was  bad,  viz.,  that  the  judge  ought  to 
have  asked  the  jury  "whether  the  defendant 
believed  that  the  plaintiff  had  wrongfully  taken 
the  said  florin,  and  that  in  giving  the  plaintiff  into 
custody,  he  the  defendant,  was  exercising  a  legal 
power ;  and  that  if  they  believed  so,  the  defendajit 
was  entitled  to  the  verdict,  on  the  ground  that  the 
notice  of  action  required  by  the  24  &  25  Vict.  c.  96, 
had  not  been  given  to  the  defendant."  It  was  held 
tiiat  it  ought  also  to  have  been  left  to  the  jury 
whether  the  defendant  believed  that  the  plaintiff 
had  been  found  committing  the  offence.  Are 
there  here  any  facts  to  show  that  the  defen- 
dant believed  that  the  plaintiff  was  found  com- 
mitting any  offence  mentioned  in  the  statute  ? 
First,  no  offence  was  committed  at  all,  and  certainly 
there  was  not  even  an  attempt  to  commit  an  offence 
by  the  ^aiotiff.  I  am  at  a  loss  to  discover  that  the 
plaintiff  believed  such  a  state  of  things  as  would 
j  ustify  the  arrest  which  he  requested :  there  was  no 
entry  into  the  house,  there  was  no  burglary,  nor 
even  an  attempt  at  one.  Neither  the  51  st  nor  the 
58th  sections  apply  to  the  case.  There  must  be  an 
honest  conviction  of  the  guilt  of  the  person  arrested 
to  give  a  claim  for  notice,  but  there  is  here  no 
evidence  of  it. 

Btlrs,  J. — I  am  of  the  same  opinion.    I  entirely 
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agree  in  what  has  fallen  from  my  Lord,  and  I  wish 
to  make  this  further  observation  on  the  case  of 
Boberts  v.  Orchard.  The  last  sentence  of  Willes,  J.'s 
judgment  in  that  case  is,  **  It  is  clear  to  mj  mind, 
from  the  defendant's  evidence  in  answer,  that  he 
was  acting  on  mere  suspicion."  Now,  with  regard 
to  a  case  of  this  kind,  there  is  a  broad  distinction 
between  suspicion  and  belief.  In  Hermann,  v. 
Seneschal,  Erie,  C.  J.  and  Williams,  J.  found  their 
decisions  upon  the  honest  and  bond  fide  belief  of  the 
defendant  that  the  plaintiff  was  guilty  of  a  crime 
under  the  statute,  and  the  reasonableness  of  that 
belief  does  not  affect  the  matter. 

Kbatinq,  J. — I  am  of  the  same  opinion.  The 
question  is,  whether  there  was  in  the  defendant  an 
honest  belief  in  a  state  of  facts  which,  if  true, 
would  have  justified  his  proceedings.  There  was  no 
evidence  of  any  offence,  certainly  not  of  any  person 
committing  one. 

M.  Smith,  J. — I  am  of  the  same  opinion.  It  is 
not  enough  that  the  defendant  should  believe  he 
was  acting  according  to  law.  In  Read  v.  Coker^ 
Jervis,  C.  J.  laid  down  broadly  that  to  entitla  a 
defendant  to  a  notice  of  action,  it  is  enough  to  show 
that  he  bond  fide  believed  he  was  acting  in  pursuance 
of  the  statute  for  the  protection  of  his  property. 
Perhaps  that  rule  is  too  wide,  but  it  is  quite  enough 
for  us  as  it  was  expressed  by  Williams,  J.  in  Roberts 
V.  Orchard  The  defendant  ought  not  only  to  believe 
he  was  right  in  law,  but  also  to  believe  that  the 
plaintiff  was  guilty  of  an  offence  under  the  statute. 
It  was  held  both  in  Hugliea  v.  Bucklandy  15  M.  &  W. 
346,  and  Downing  v.  Capel,  L.  Rep.  2  C.  P.  461 ; 
16  L.  T.  Rep.  N.  S.  323,  that  the  defendant  must 
have  belief  in  such  facts  as  would,  it  true,  justify 
an  apprehension  under  the  statute.  I  am  not  at  all 
satisfied  of  such  a  state  of  things  here;  on  the 
contrar^y,  I  do  not  think  that  the  defendant  believed 
the  plamtiff  was  breaking  into  his  house. 

Rule  refuted. 


CROWN  CASES  BESEBYED. 

Beport«d  by  J.  Thomfsov,  Esq.,  BarrUter-at-Law. 

Saturday,  April  25, 1868. 

(Bejore  Kelly,  C.  B.,  REATnio,  J.,  Pioott,  B., 
M.  Smith,  J.,  and  Lush,  J.) 

Reo.  v.  John  Massdbn. 

Assault  on  constable — Unlawful  apprehension — 
Continuous  pursuit. 

While  the  dtfendant  was  using  threatening  language  to 
a  third  person,  a  constable  in  plain  clothes  came  up  and 
interfered.  The  defendant  struck  the  constable  unth  his 
fist,  and  there  was  a  strugaU  between  them.  The  con- 
st(d>le  went  away  for  assistance,  and  was  absent  for 
an  hour  ;  he  changed  his  plain  clothes  for  his  uniform, 
and  returned  to  defendants  house  with  three  other 
constables.  They  forced  the  door  and  entered  the 
house.  The  defenaant  refused  to  come  down,  and 
threatened  to  kill  the  first  man  who  came  up  to  take 
him.  The  constabks  ran  upstairs  to  take  him,  and 
he  wounded  one  of  them  in  the  struggle  that  took  place: 

Held,  that  the  apprehension  of  the  prisoner  at  the  time 
was  unlawfid,  and  that  he  could  not  be  convicted  of 
wounding  the  constable  with  intent  to  prevent  his 
lawful  apprehension. 

Case  reserved  for  the  opinion  of  the  court  by 
M.  Smith,  J. 

The  prisoner  was  tried  and  convicted  before  me 
at  the  Spring  Assizes  1868,  at  Warwick,  on  an 
indictment  which  charged  him  with  feloniously 
wounding  George  Wesson,  a  police  constable,  with 
intent  to  resist  his  lawful  appreheneion. 


The  facts  were  that  the  prisoner  lodged  at  his 
father's  house  in  Lower  Town-street,  Nottingham. 
About  twelve  o'clock  on  the  night  of  Saturday,  the 
29th  Feb.,  the  prisoner,  suspecting  a  man  called 
Wormald  was  listening  at  the  windows  of  the 
house,  came  into  the  street  and  used  threatening 
language  to  hinw  Raison,  a  police  constable,  came 
up  and  interfered  to  put  a  stop  to  the  altercation, 
and  the  prisoner  then  turned  upon  him  and  stnick 
him  with  his  fist,  and  there  was  a  struggle  between 
them.  Raison,  the  police  constable,  then  went 
away  for  assistance,  and  remained  absent  for  an 
hour. 

In  the  interval  he  changed  his  plain  clothes  for 
his  uniform,  and  he  returned  to  the  house  with 
three  other  constables,  Wesson,  Ash  and  Ebirabin. 
The  prisoner  had  then  retired  into  the  house,  and 
all  was  quiet.  The  door  of  the  house  was  cloeed 
and  fastened.  Raison  asked  the  prisoner  to  open 
the  door,  and  he  refused.  The  constables  tried  the 
door  several  times,  and  after  an  interval  of  ten 
minutes  or  a  quarter  of  an  hour,  finding  they  could 
not  get  into  the  house,  they  determined  to  send  for 
a  sergeant  of  police.  One  of  them  then  went  to  the 
police-station,  distant  about  hslf-a-mile,  and  after 
another  interval  of  fifteen  or  twenty  minutes, 
returned  with  Sergeant  Hind.  The  sergeant  and 
Harabin  went  to  the  back  door.  Raison,  Wesson 
and  Ash  remained  by  the  front  door.  These  three 
constables  again  demanded  admission,  and  were 
refused,  and  they  then  forced  open  the  front  outer 
door  and  entered  the  house. 

The  constables  saw  the  prisoner  standing  on  the 
top  of  the  stairs  with  a  bill-hook  in  his  hand.  Raison 
asked  the  prisoner  to  come  down.  He  refused,  and 
threatened  to  kill  the  first  man  who  came  up.  Wesson 
then  said,  "  Here's  at  him,"  and  the  three  consta- 
bles, Wesson,  Rsison  and  Ash  ran  upstairs  to  lay 
hold  of  him. 

The  prisoner  then  struck  Wesson  with  the  hook 
upon  the  head,  and  wounded  him.  A  struggle 
ensued,  in  which  Raison  was  also  wounded  by  the 
prisoner  with  the  hook.  The  prisoner  was  over- 
powered, and  taken  into  custody,  having  himself 
received  severe  wounds  on  the  head  from  the  con- 
stables in  the  struggle. 

It  was  contended  for  the  prisoner,  that  the  appre- 
hension was  not  lawful,  the  assault  was  over,  there 
was  no  further  assault  or  affray  to  be  apprehended, 
and  no  such  fresh  pursuit  as  would  justify  the  con- 
stables in  breaking  into  the  house  or  apprehending 
the  prisoner :  (see  R  v.  Chrdener,  Moo.  C.  C.  890 ; 
R  V.  Walker,  Dears.  C.  C.  368.) 

I  reserved  these  points  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved.  I  did  not  pass 
sentence,  and  detained  tlie  prisoner  in  custody. 

If  the  apprehension  was  not  lawful,  it  is  to  be 
taken  that  there  was  no  excess  in  this  resistanoe 
offered  by  the  prisoner. 

MoNTAOUB  Smith. 

No  counsel  was  instructed  to  argue  on  either  side. 

Kellt,  C.  B. — ^The  question  is  whether,  upon 
the  facts  stated,  the  defendant  is  liable  to  be 
convicted  upon  this  indictment,  which  charges 
him  with  feloniously  wounding  a  police  con- 
stable, with  intent  to  resist  his  (the  defendant's) 
lawful  apprehension.  That  question  depends  on 
whether  there  was  a  lawful  apprehension — that 
is,  whether,  in  the  eye  of  the  law,  the  struggle 
in  which  the  wounding  occurred  was  a  con- 
tinuance of  the  struggle  which  first  took,  place. 
Now  it  appears  that  between  the  time  when  the 
policeman  first  quitted  the  defendant's  house  and 
the  time  of  his  returning,  there  was  an  interval  of 
an  hour.  It  is  impossible  to  say  that  the  whole 
affair  was  a  continnaaed  of  the  tame  transActioiL 
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The  second  part  was  rather  in  the  nature  of  a  fresh 
parsnit;  and  it  was  manifest  that  the  original 
assault  was  at  an  end.  On  principle  I  am  of 
opinion  that  this  conviction  cannot  be  susUiined, 
and  that  it  must  be  quashed.  The  case  of  ling,  v. 
WcJker  (6  Cox  C.  C.  371 ;  Dears.  C.  C.  358)  is  a 
oonclusive  authority  in  farour  of  this  view,  if  any 
were  wanted. 

Kbatiko,  J.,  PiooTT,  B.,  and  Lush,  J.  concurred. 

IL  Smith,  J.— I  concur  in  the  judgment  of  the 
Lord  Chief  Baron.  The  case  did  not  go  to  the 
jury,  and  there  was  no  evidence  which  showed  that 
the  affray  would  be  continued,  nor  was  there  evi- 
dence of  anything  to  require  fresh  pursuit,  or  tliat 
could  justi^  the  constable  in  apprehending  the 
defendant. 

Conviction  quaahecL 


Rsa.  V.  Thomas  Wbbtbbn. 

Indjctment — Miadeaeription  of  justices  before  whom 
parfury  aiieged  to  have  been  committed. 

In  an  intHctmenty  verfury  uxzs  aiieged  to  have  been 
committed  on  the  hearing  of  a  complaint  for  entering 
kmd  for  the  purpose  of  taking  game,  contrary  to  the 
Game  Acty  9  Geo.  4,  c  69,  "  bejore  L.  and  J.,  being 
fusiices  in  and  for  the  county  of  b,,  and  acting  in  and 
for  the  borough  of  7\,  in  the  said  county**  In  fact, 
X.  and  J,  tcere  justices  for  the  borough  onhf^  ana  not 
far  the  county : 

Held,  that  the  variance  uxu  canendable. 

it  need  not  appear  on  the  face  of  the  information  or  com' 

pkdtU  in  writing  that  the  offence  wis  ** entering  land 

Jar  the  purpose  of  taking  game  there,**  in  order  to 

give  the  justices  jurisdiction  before  whom  perjury  is 

aOeged  to  have  been  committed. 

Case  reserved  for  the  opinion  of  this  court  by 
Blackburn,  J. 

The  prisoner  was  tried  before  me  at  the  last 
assizes  for  Devonshire  for  perjury. 

The  indictment  alleged  that  '^  at  a  petty  session 
of  the  peace,  holden  in  the  parish  of  Tiverton,  in 
the  county  of  Devon,  a  certain  charge  and  com- 
plaint came  on  to  be  heard  in  due  form  of  law 
before  John  Lane,  Esq.  and  Samuel  Garth,  Esq., 
then  respectively  being  justices  of  the  peace  of  our 
Lady  the  Queen,  assigned  to  keep  the  peace  in  and 
for  the  said  county,  and  acting  in  and  for  the 
borough  of  Tiverton,  in  the  said  county,  against 
Thomas  Martin,  for  Uiat  he,  to  wit,  on  the  night  of 
the  31st  Jan.  1863,  at  Chettercombe  Barton,  in  the 
parish  of  Tiverton,  in  the  borough  of  Tiverton, 
unlawfully  did  enter  and  be  on  certain  land  there 
called  Quarry  Down  Close,  with  a  certain  gun  and 
other  instruments,  for  the  purpose  of  taking  and 
destroying  game,  contrary  to  the  statute  in  such 
case  made  and  provided,"  and  then  alleged  that  the 
prisoner  committed  perjury  on  the  hearing  of  that 
complaint. 

On  the  evidence  it  appeared  that  an  information 
complaint  in  writing  against  Martin  and  the  now  pri- 
soner Western  was  laid  before  a  justice  of  the  borough 
of  Tiverton  in  1863.  Western  was  then  convicted, 
but  Martin,  having  absconded,  a  warrant  issued 
against  him,  and  he  was  not  taken  till  1868,  when 
the  complaint  against  him  was  heard  before  the 
two  gentlemen  named  in  the  indictment,  who  were 
justices  for  the  borough  of  Tiverton  only,  and  were 
not  justices  for  the  county. 

On  the  hearing  of  this  complaint.  Western  was 
called  as  a  witness,  and  swore  that  Martin  was  not 
the  person  who  was  with  him  poaching  on  that 
night ;  and  on  this  the  perjury  was  assigned. 


It  was  objected  that,  though  the  two  justices  for 
the  borough  had  jurisdiction  to  hear  the  complaint, 
yet  not  being  justices  in  and  for  the  county y  the  alle- 
gation in  the  indictment  was  not  proved. 

To  this  it  was  answered,  that  the  fact  that  they 
were  justices  for  the  borough,  which  was  within  the 
county,  was  proof  of  the  averment,  or  that  the 
words  **  in  and  for  the  county  **  might  be  rejected  as 
surplusage. 

I  was,  however,  of  opinion  that  the  averment 
being  descriptive,  required  to  be  proved  as  laid. 

It  was  then  urged  that  I  had  power  to  amend  the 
indictment  so  as  to  cure  the  variance,  either  under 
the  9  Geo.  4,  c.  15,  or  the  14  &  15  Vict.  c.  100,  s.  1. 
I  thought  that  the  9  Geo.  4,  c.  15,  did  not  apply  to 
this  case,  and  doubted  whether  the  variance  came 
within  the  meaning  of  the  14  &  15  Vict.  c.  100,  s.  1, 
as  though  it  was  a  variance  in  the  description  of 
persons  in  the  indictment  named  and  described,  it 
seemed  to  me  doubtful  whether  those  words  in  the 
Act  were  not  confined  to  variances  ejusdem  generis 
with  a  variance  in  the  name  of  such  persons.  I 
thought,  however,  that  if  I  had  power  to  make  the 
amendment,  it  was  proper  to  exercise  it,  and  there- 
fore directed  the  indictment  to  be  amended  by 
striking  out  the  words  **  the  said  county,**  so  as  to 
make  the  averment  be  that  they  were  *' justices 
assigned  to  keep  the  peace  in  and  for,  and  acting 
in  and  for  the  borough  of  Tiverton,  in  the  said 
county,"  subject  to  the  opinion  of  the  Court  of 
Criminal  Appeal  as  to  my  power  to  make  such  an 
amendment. 

It  was  further  objected,  that  the  information, 
complaint  in  writing  (which  was  in  the  same  words 
as  tiiose  used  in  the  indictment),  disclosed  no 
ofifenoe,  as  it  did  not  allege  that  Martin  was  in 
Quarry  Down  Close  for  the  purpose  of  destroying 
game  there ;  and  Fletcher  v.  Calthorpe  (6  Q.  B.  880), 
was  cited  in  support  of  this  position. 

It  appeared  on  the  evidence,  that  the  charge 
actually  made  and  heard  before  the  justices  was  for 
poaching  there,  and  I  thought  that,  inasmuch  as  the 
justices  had  jurisdiction  over  the  complaint  which 
was  in  fact  heard  before  them,  the  prisoner,  if  he 
wilfully  gave  false  evidence  with  intent  to  mislead 
them,  was  liable  to  punishment,  even  if  the  written 
complaint  was  informal ;  but  having  reserved  the 
point  as  to  the  variance,  I  reserved  this  point  also. 

The  case  was  then  left  to  the  jury,  and  the  pri- 
soner was  convicted  and  liberated  on  bail. 

Various  other  objections  were  made,  which  I 
refused  to  reserve. 

The  opinion  of  the  court  is  requested.  First, 
whether  I  had  power  to  amend  as  I  did,  and  if  I 
had  not  such  power,  whether,  as  the  indictment 
originally  stood,  there  was  a  fatal  variance. 

SBCondly,  whether  the  form  of  the  complaint 
before  the  justices  prevented  the  conviction  of  the 
prisoner  under  this  indictment. 

C.  M.  Blackburn. 

No  counsel  was  instructed  for  the  prisoner. 

CoUins  for  the  prosecution.  First,  as  to  the  power 
of  the  judge  at  the  trial  to  amend.  It  is  true  that 
the  judge  had  no  power  to  make  the  amendment 
under  the  9  Geo.  4,  c.  15;  but  the  words  of  the 
Stat.  14  &  15  Vict.  c.  100,  s.  1,  are  sufficiently  large 
to  empower  him  to  make  it. 

Ebllt,  C.  B. — ^The  variance  in  the  description  of 
the  justices  was  immaterial  to  the  merits  of  the 
case,  and  the  judge  had  power  to  amend  under  14 
&  15  Vict.  c.  100,  s,  1. 

Collins. — As  to  the  other  objection.  The  informa- 
tion was  laid  under  the  Game  Act  (9  Geo.  4,  c.  69), 
when  the  warrant  was  applied  for ;  and  the  objec- 
tion is  that  it  omits  the  word  *^  there "  after  the 
words  "  did  enter  Quarry  Close  for  the  purpose  of 
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taking  and  destroying  game."  The  case  of  Fletcher 
Y.  Calihorpe  only  decides  that  it  is  necessary  in  a 
conviction  under  this  statute  that  it  should  appear 
that  the  person  convicted  entered  the  close  for  the 
purpose  of  taking  game  there,  but  there  is  no  autho- 
rity that  an  information  complaint  in  writing  should 
be  as  precise. 

Lush,  J. — The  objection  comes  to  this,  that  the 
justices  had  no  jurisdiction  to  hear  the  complaint 
because  of  the  omission. 

Co2b'ns.^It  was  proved  that  the  defendant  was 
convicted  before  the  justices  of  taking  game  in  this 
close,  and  the  case  of  FUtcher  v.  Calihorpe  does  not 
support  this  objection. 

Kelly,  G.  B.— The  only  question  is  whether  the 
UBtices  had  jurisdiction  to  try  this  offence,  and  it  is 
clear  that  they  had. 

The  rest  of  the  Goubt  concurred. 

Conviction  affirmed. 


Rbo.  v.  Gbobob  Halfoko. 

Larceny — Evidence. 

The  prisoner's  wife  hired  a  bedstead  at  Is.  per  week, 
and  within  a  fortnight  afterwards  the  prisoner  sold  it 
to  a  hrokeTy  his  w\fe  hexng  present  at  the  scde.  Two 
dc^s  after  the  scUe  the  wife  paid  Is.  for  a  week^s  hire, 
being  aU  that  was  paid.  There  was  np  evidence  that 
the  prisoner  knew  that  the  bedstead  had  onbf  been 
hirea: 

Beld^  that  a  conviction  of  the  prisoner  for  JarcBny  could 
not  be  sustained. 

Gase  reserved  for  the  opinion  of  this  Gourt  at  the 
Quarter  Sessions  of  the  peace  held  at  Lewes  for  the 
Eastern  Division  of  Sussex,  on  the  14th  Oct.  1867. 

The  prisoner  was  tried  before  me  on  the  following 
indictment. 

<*  Sussex  to  wit :  The  jurors  for  our  lady  the  Queen 
upon  their  oath  present,  that  George  Halford  on  the 
9th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven  one  bed- 
stead of  the  goods  and  chattels  of  Stephen  Bindon 
feloniously  did  steal,  take,  and  carry  away,  against 
the  peace  of  our  lady  the  Queen  her  crown  and 
dignity." 

The  evidence  showed  that  prisoner's  wife  went  to 
the  shop  of  the  prosecutor  on  the  28th  Feb.  last  and 
hired  the  bedstead  at  Is.  a  week,  and  some  one 
fetched  it  away.  No  particular  term  was  named 
for  the  hiring.  The  wife  subsequently,  on  the  1 1th 
March  last,  paid  prosecutor  for  one  week's  hire, 
which  is  all  that  was  paid 

Prisoner,  on  or  about  the  9th  March,  went  to  a 
furniture  broker  and  asked  him  to  buy  the  bedstead. 
The  broker  came  to  the  prisoner's  lodging  to  look  at 
the  bedstead,  and  then  bought  it  and  took  it  away, 
the  prisoner  and  his  wife  being  both  present  at  the 
transaction. 

The  bill  and  notice  annexed  to  this  case  were 
proved  to  have  been  sent  by  the  prosecutor  to  the 
prisoner. 

The  prosecutor  never  saw  or  communicated  in  any 
way  with  the  prisoner,  either  before  or  after  the 
bedstead  was  taken  from  the  prosecutor's,  except 
by  sending  the  bill  and  notice  above  referred  to. 
llie  prosecutor  called  once  or  twice  at  the  prisoner's 
lodgings,  but  did  not  see  him. 

Gounsel  for  the  prisoner  objected  that  there  was 
no  evidence  of  simple  larceny,  as  the  possession  of 
the  bedstead  was  not  obtained  by  any  trespass. 


The  Ghainnan  held  that  the  offence,  if  any,  was 
larceny  as  a  bailee. 

Gounsel  for  the  prisoner  then  objected  that  there 
was  no  evidence  how  the  bedstead  got  into  the 
possession  of  the  prisoner.  They  did  not  know 
what  passed  between  the  wife  of  the  prisoner  and 
the  prosecutor.  The  prisoner  was  not  privy  to  the 
agreement  into  which  the  prosecutor  entered  with 
the  woman,  and  as  he  was  never  seen  by  the  prose- 
cutor or  spoken  to  on  the  subject,  knowledge  of  the 
terms  on  which  possession  of  the  bedstead  was 
given  was  not  brought  home  to  him.  Further,  it 
was  submitted,  that  until  the  actual  terms  of  bail- 
ment on  which  the  prisoner  came  into  possession  of 
the  bedstead  were  proved,  there  could  be  no  evi- 
dence of  conversion  in  the  nature  of  a  larceny. 

The  Ghairman  referred  to  the  payment  of  one 
shilling  for  the  hiring. 

The  counsel  for  the  prisoner  submitted  that  the 
payment  was  for  sale  and  after  the  alleged  larceny  ; 
that  it  was  not  made  by  the  prisoner  or  brought  to 
his  knowledge.  The  facts  were  consistent  with  the 
woman's  having  either  purchased  the  bedstead  or 
with  her  having  hired  it,  but  having  led  the  pri- 
soner to  believe  that  she  had  bought  the  bedstesd, 
and  equally  so  with  her  secretly  paying  one  shilling 
for  hiring  to  prevent  her  misconduct  being  dis- 
covered. 

The  case  was  left  for  the  consideration  of  the  jury, 
who  convicted  the  prisoner. 

Judgment  was  resj^ted  and  the  prisoner  bailed.  ^ 

The  opinion  of  the  Gourt  of  Griminal  Appeal  is 
requested  whether  there  was  any  evidence  to  go  to 
the  jury. 

Ghichbsteb,  Ghairman. 

Sea  Side. 

BMtboome,  July  4  1867. 

Mr.  AlfonL Dr.  to  &  Bindon,  Cabinet  uiaker  and 

Upholaierer. 
Furniture  let  on  hire. 
^|n,  Sponge,  and  other  Bathe  let  on  hire. 
Venetian  and  Boiler  Blinda  made  to  order. 

July  4th.— 18  weeka'  hire  of  bedatead,  at  li,  per  week ISt. 

March  11th,  U 

Peveneey-road,  Eastbourne,  July  11, 1867. 
Mr.  Alford.— Sir,— I  hereby  give  yon  notiee  to  give  and 
deliver  up  to  me,  on  Thoraday  next,  July  18th,  the  Iron  bed- 
stead which  yon  hired  of  me  on  the  28th  Jan.  last 

S.  BnrDGH. 

WiUoughby,  for  the  prisoner,  was  stopped  by  the 
court. 

Lamky  Smith  for  the  prosecution. 

Kbllt,  G.  B.— What  evidence  was  there  to  show 
that  the  prisoner  knew  that  his  wife  had  only  hired 
the  bedstead  ? 

L.  Smith. — It  was  a  question  for  the  jury  upon 
all  the  facts.  He  was  in  possession  of  the  bedstead, 
which  had  been  hired  only,  and  he  and  his  wife 
were  both  present  at  the  sale  by  him.  There  was 
evidence  of  his  complicity. 

Kbllt,  G.  B. — Why  must  he  have  known  that 
the  bedstead  was  hired  only,  and  not  bought  by  his 
wife  ?    The  conviction  cannot  be  sustain^. 

The  rest  of  the  court  concurred. 

Conviction  quashed. 
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Bbo.  v.  MoKaxa 

Lareotj^F(dsepret«iicM-~Property^  When  not 

parted  with* 

Briemer  and  a  eonfederatewent  to  proeecutor^s  shop  to  buy 
eometkmg,  and  puf,  down  a  florin  in  payment.  Proao" 
atorpmt  the  florin  into  the  HUand  placed  the  change 
on  the  eovnter,  which  theprieoner  took  tip.  The  aon' 
fiderate  eaid  ^  You  need  not  have  changed^**  and 
thrtw  dbwn  a  small  coin  on  the  counter^  which  the 
prieoner  foo'c  vp,  and  put  a  sixpence  in  silver  and 
sixpence  in  copper  down,  and  asked  prosecutor  to  give 
him  a  shilling  for  iL  Prosecutor  took  a  shilling  from 
the  tiHf  and  put  it  on  the  counter,  when  prisoner  said, 
^  Ton  man  as  well  give  me  the  florin  back,  and  take 
it  aB."  Proeectttor  took  the  florin  from  the  till,  and 
put  it  on  the  counter,  expecting  to  receive  two  cAiV- 
&ngs  nf  the  prisona's  money  in  lieu  of  it.  Prisoner 
took  up  the  florin  and  prosecutor  took  tm  the  silver 
sixpence,  and  the  sixpence  in  copper,  and  the  shilling 
put  down  by  herseff,  and  was  putting  them  in  tlie 
drawer  wmn  she  saw  that  she  had  oid^  got  one 
shilling  of  the  prisoner's  mon^  and  her  own  shilling  ; 
but  at  the  same  moment  her  eUtention  was  diverted  by 
the  confederate,  and  both  confederate  and  prisoner 
quitted  the  shop: 

Hdd,  that  this  was  a  case  <f  larceny,  for  the  transaction 
of  exchange  was  not  compUte;  prosecutor  had  not 
parted  with  the  property  in  the  florin. 

Cue  reserred  for  the  opinion  of  this  court  at  the 
SenioiiB  bolden  at  Nottingham  in  I>ec.  1867. 

Patrick  McKale  was  indicted  and  tried  for  felo- 
niovdy  stealing  2*.,  the  moneys  of  Elizabeth 
Pickering. 

At  the  trial  it  was  proved  that  Mrs.  Pickering 
kept  a  shop  for  the  sale  of  small  articles ;  that  on 
the  25th  Oct.  prisoner  and  another  man  not  in  cus- 
tody, both  strangers  to  Mrs.  Pickering,  went  into 
her  shop^  and  prisoner  asked  Mra.  Pi(£ering  for  a 
pennyworth  oi  peppennints  (sweetmeats),  which 
she  serred,  and  prisoner  put  on  the  counter  a  two 
shilling  piece  in  payment. 

Mrs.  Pickering  took  up  the  two  shilling  piece, 
and  put  it  into  Uie  money  drawer,  and  took  out  of 
the  same  drawer  a  shilling  and  a  sixpence  in  silver 
and  firepence  in  copper,  and  put  these  mon^s 
(Is.  11<£)  on  the  counter  as  the  proper  change  for 
the  two  shillings,  after  deducting  the  penny  for  the 
sweetmeats. 

Prisoner  took  up  the  Is.  lldL,  and  the  other  man 
said  to  prisoner,  ^*What  was  it  you  gare  her?" 
Mrs.  Pidtering  replied,  '*A  two  shilHng  piece." 
The  other  man  said  to  prisoner,  '*You  need  not 
hare  changed ;"  and  at  tbe  same  time  threw  down 
a  penny  on  the  counter.  The  prisoner  took  up  the 
penny,  and  put  a  sixpence  in  silver  and  sixpence  in 
comwr  on  the  counter,  and  said  to  BCrs.  Pickering, 
**  Hen,  mistress,  give  me  a  shilling  for  this."  Mrs. 
Pickering  then  took  a  shilling  out  of  the  money 
drawer,  and  put  that  shilling  on  the  counter,  and 
prisoner  said  to  her,  ''Tou  may  as  well  give  me  the 
two  shilling  piece  and  take  it  all."  Mrs.  Pickering 
then  took  from  the  money  drawer  the  same  two 
shilling  piece  she  had  received  from  the  prisoner, 
and  put  that  on  tlie  counter,  expecting  she  was  to 
receive  two  sliillings  of  the  ]^isoner*s  money  in 
exchange  for  it.  Prisoner  took  up  the  two  shilling 
jiece,  and  BCrs.  Pickering  took  up  the  silver  six- 
pence and  the  sixpence  in  copper  put  down  by  the 
prisoner,  and  also  the  shilHng  put  down  by  herself, 
and  was  putting  them  into  the  money  drawer  when 
she  saw  she  hwl  only  sot  the  silver  sixpence  and 
sinenoe  in  cojfger  of  the  prisoner's  money,  and  the 
shilling  of  her  own  money,  in  exchange  for  the  two 
shilling  pieces  but  at  the  same  moment  prisoner's 
companion  pointed  to  some  twist  sweetmeats,  and 
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said  to  her,  **How  do  you  sell  that?"  and  before 
she  could  speak  prisoner  pushed  his  companion  by 
the  shoulders,  and  said,  **Tou  don't  want  any  of 
that;"  and  both  went  out  of  the  shop,  prisoner 
taking  the  two  shilling  piece. 

CoRoborative  evidence  was  given,  and  prisoner 
denied  bdng  in  the  shop. 

In  answer  to  a  question  Mrs.  Pickering  said  she 
did  not  intend  parting  with  the  two  shilling  piece 
without  getting  full  change  for  it. 

Upon  this  evidence  it  was  contended  by  the 
counsel  for  the  prisoner — 

1st.  That  upon  the  facts  proved  the  prisoner 
could  not  be  convicted  of  larceny  upon  the  present 
indictment. 

2nd.  That  Mrs.  Pickering  parted  not  only  with 
the  possession  of  the  two  selling  piece,  but  also 
with  the  property  in  it,  and  therefore  there  was  no 
larceny. 

Upon  these  objections  counsel  for  the  prisoner 
called  upon  me  not  to  let  the  case  go  to  the 
jary.  I  refused  to  stop  the  case  and  directed  the 
jury. 

1.  That  Mrs.  Pickering  was  deprived  of  a  shilling 
in  value,  for  thnt  the  prisoner  taking  her  two  shilling 
piece  left  her  in  exchange  only  one  shilling  of  Ills 
money. 

2.  That  fllthonghMrs.  Pickering  did  put  down  the 
two  shilling  piece  on  the  counter  intending  to  part 
with  it  in  exchange  for  two  shillings,  yet  that  if 
jury  believed  she  intended  only  to  part  with  it  in 
exchange  for  two  shillings  of  the  prisoner's  money, 
the  parting  wit&  it  by  her  under  the  circumstances 
stated  would  not  be  a  parting  with  the  property  in 
ir,  if  the  jury  believed  those  circumstances  to  be 
framJnlently  contrived  by  the  prisoner  and  his 
companion. 

I  left  it  to  the  jury  to  say  whether  the  taking 
away  of  the  two  shilling  piece  under  the  circum- 
stances was  an  error  or  mistake,  and  unintentional 
on  the  part  of  the  prisoner,  or  whether  they  believed 
that  the  prisoner  and  his  companion  went  into  the 
shop  intending  to  defraud  Mrs.  Pickering,  and  that 
they  did  obtain  from  her  by  fraud  the  two  shilling 
piece,  meaning  to  steal  from  hei  a  shilling  in  value^ 
and  if  they  should  be  of  the  latter  opinion,  I  directed 
them  that  that  was  larceny. 

Upon  this  direction,  the  jury  found  the  prisoner 
guilty,  and  a  case  bising  demanded,  I  state  this 
case  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

If  the  court  shall  be  of  opinion  that  the  facts 
proved  do  not  amount  to  larceny,  and  that  my  direc- 
tion was  wrong,  the  prisoner  is  to  be  discharged  ; 
but  if  the  court  think  the  facts  proved  do  amount 
to  larceny,  and  that  I  directed  the  jury  aright^  the 
prisoner  is  to  be  brought  up  for  sentence. 

Bklfbb,  Chairman. 

J.  W.  MeUor,  for  the  prisoner.  The  conviction  is 
wrong.  It  is  clear  that  the  prosecutrix  parted  with 
the  property  in  the  two  shilling  piece  at  the  time 
she  put  it  on  the  counter  and  the  prisoner  took  it 
up.  Although  she  may  have  handed  it  to  the 
prisoner  under  a  mistake  of  facts,  the  prisoner  can- 
not  be  convicted  of  larceny.  The  two  shilling  piece 
may  have  been  obtained  by  false  pretences  but  there 
was  no  larceny  (rf  it.  As  the  prosecutrix  at  the  moment 
in  her  then  frame  of  mind  intended  to  part  with  the 
property  in  the  two  shilling  piece  it  cannot  be  larceny : 
(2  Buss,  on  Crimes,  196).  Where  the  prosecutor 
was  inveigled  by  card  sharpers  and  stripped  of  a 
large  sum  of  money  a  conviction  for  huceny  was 
held  to  be  wrong,  the  property  having  been  parted 
with  by  the  prosecutor  under  the  idea  that  it  had 
been  fairly  won :  {Nicholson's  case,  2  Leach  610). 
f  Kbllt,  C.  B. — ^The  case  states  that  the  prosecutrix 
put  the  two  shilling  piece,  on  the  counter  expecting 
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that  she  was  to  leeeiYe  two  shjliings  of  the  priaoner's 
money  in  exchange  lor  it  The  tnuuactioa  was  not 
oompiete.]  In  the  ring  dropping  case  {Bbx  y.  Patehf 
1  Leftch  288),  the  proseeator  never  intended  to  part 
with  his  property. 

Cave  for  the  prosecntion.— The  conviction  was 
light.  The  transaction  was  only  inchoate  and  not 
oompletev  and  the  property  was  not  pwted  with. 
In  itex  y.  O&'ver,  4  Taunt.  274,  <*the  prisoner  was 
indicted  for  stealing  Q5L  under  the  following  circum- 
stances: The  prisoner  having  obtained  a  quantity 
of  gold  went  to  a  public-house  in  the  neighbourhood 
of  iMewcastle-upon-Tyne.  The  prosecutor,  who 
was  a  groom,  and  had  about  him  notes  belonging  to 
his  master  to  a  considerable  amount,  happeiied  to 
enter  the  room  where  the  prisoner  was.  Soon 
afterwards  the  prisoner  took  an  occasion  to  make  a 
display  of  his  gold,  when  a  conversation  respecting 
it  ensued  between  the  prisoner  and  the  prosecutor ; 
the  prosecutor  expreswd  a  wish  that  the  prisoner 
would  oblige  him  by  some  gold  in  exchange  for 
notes  and  silver ;  the  gold  was  not  to  be  purchased 
at  an  advanced  pAce,  but  was  to  be  taken  at  its 
legal  currency.  The  prisoner  stated  that  if  it  would 
be  any  material  accommodation  to  the  prosecutor, 
and  the  prosecutor  would  do  him  the  same  kindness 
on  a  future  occasion,  he  would  let  him  have  some 
gold  in  exchange  for  notes  and  silver.  This  was 
done  to  get  it  into  his  possession,  and  then  the 
prisoner  ran  off  with  it  and  the  change  also. 
Park,  J.  A.,  J.  said,  **  If  the  prisoner  had  only  been 
charged  with  stealing  the  half-cro#n  I  should  have 
had  great  doubt,  as  the  half-crown  was  his  own, 
but  1^  is  also  indicted  for  stealing  the  two  shillings 
and  the  coppers.  He  falsely  pretends  that  he  wants 
change  for  the  half-crown,  gets  the  change,  and 
runs  off.  I  think  that  is  a  larceny."  The  case  of 
^.  V.  JRodway,  9  C.  &  P.  784,  is  to  the  same  effect. 
f^BLLT,  C.  B. — ^In  all  these  cases  the  question  is, 
whether  the  transaction  was  complete.  I  own  it 
appears  to  me  that  here  the  transaction  was  not 
complete.] 

MeUor  in  reply.^In  Rex  v.  Jackson  (By.  &  Moa 
119),  where  the  prisoner  obtained  a  diamond  brooch 
and  other  articles  and  124/L  in  money  from  a  pawn- 
broker's shopman  by  pretending  to  deposit  diamonds 
on  pledge,  the  judges  held,  on  a  case  zeserred,  that 
this  was  not  larceny,  because  the  shopman  who  had 
a  general  authority  from  the  master  parted  with  Ifae 
property  and  ownership^  and  not  merely  with  the 
possession.  And  it  is  said  in  note  v.  at  2  Bom.  on 
Grimes,  202,  wherever  the  prosecutor  parts  with 
the  property  without  expecting  it  to  be  rstumed 
the  indictment  ought  to  be  for  false  pntenoes. 
Bex  V.  WHUamM  was  deariy  a  case  of  laroeny,  the 
prosecutor  never  intended  to  part  with  the  change 
without  getting  the  half-crown.  [EIsllt,  C.B. — 
Is  not  that  this  very  case  ?]  Tiiere  was  no  patting 
with  the  change  under  a  false  impresskin  that  he 
had  got  tl^e  hadf-crown. 

KsLLT,  CJ3.— This  case  has  been  ably  argued, 
and  the  question  is  whether  there  has  been  any 
larceny  committed.  Now  the  distinction  is  well 
settled  between  obtaining  a  chattel  by  a  fraud  and 
stalling  a  chattel.  It  is  necessary  that  the  transac- 
tion should  have  been  complete  in  order  to  consti- 
tute it  a  case  of  fraud ;  but  if  the  prosecutor  has 
not  parted  with  the  property  in  the  chattd,  aad  the 
prisoner  takes  it  away  irith  a  frsudnloit  intent  it 
amounts  to  a  larceny.  [His  Lordship  then  repelled 
the  facts.]  In  effect  the  transaction  was  tlus,  the 
prisoner  said,  '*  Let  me  haive  my  two  shilling  piece 
again,  and  (it  may  be  so  taken)  the  two  shillings 
you  are  to  have  in  return  for  it  are  now  before  tout 
eyes."    The  ^oseoutrix  then  took  the  momqr  mm 


the  drawer  and  put  it  on  the  counter,  expecting  she 
was  to  receive  two  shillings  of  the  prisoner's  money 
in  exchange  for  it.  The  question  is,  did  she  part 
with  the  money  she  placed  on  the  counter?  I  say 
certainly  not,  for  she  expected  to  receive  two  shil- 
lings of  the  prisoner's  money  in  lieu  of  it.  She 
would  have  stopped  the  prisoner  if  she  could 
while  he  was  leaving  the  shop.  Placing  the  money 
on  the  counter  was  only  one  step  in  the  transaction. 
The  act  of  the  prisoner'in  taking  up  the  money  does 
not  affect  the  question  whether  the  prosecutrix 
parted  with  the  property  in  it.  The  property  is 
not  parted  with  until  the  whole  transaction  is  com- 
plete and  the  conditions  have  been  complied  with 
on  which  the  property  was  to  be  parted  with.  The 
prosecutrix  was  in  uie  act  of  putting  the  money 
given  by  the  prisoner  in  the  drawer  when  she 
detected  the  error  in  a  moment,  and  what  would 
have  taken  place  but  for  the  act  of  the  prisoner  and 
his  confederate  would  have  been  this :  she  would  have 
said,  '^Tou  have  only  given  me  one  shilling  of  your 
own  money."  It  is  clear  that  up  to  that  time  the 
transaction  of  the  exdbange  was  incomplete.  Then 
the  prisoner,  knowing  that  it  was  her  money  and 
not  his,  takes  off  bar  attention  by  a  fraud,  and 
quits  the  shop  with  her  money.  I  am  of  opinion 
that  the  property  in  the  two  shilling  piece  was  not 
out  of  the  prosecutrix  for  a  moment;  that  it  con- 
tinued in  her,  and  that  the  prisoner  was  guilty  Of 
larceny  in  taJdng  it  up  and  going  out  of  the  shop 
with  it.  It  is  the  same  as  if  the  prisoner  had  come 
into  the  shop  and  asked  for  a  sovereign  in  exchange 
for  lSs»  in  silver  and  2m,  in  copper,  and  a  sovereign 
had  been  laid  on  the  ooonter,  and  before  the  prose- 
cutor had  had  time  to  count  the  prisoner's  money, 
the  prisoner  had  hurried  out  of  the  shop^  inten- 
tioniuly  leaving  something  short.  In  Mex  v.  Jachon 
the  transaction  wasoomplete.  There  was  no  oompiete 
parting  with  the  property  in  this*  case,  and  the 
prisoner  having  carried  it  away  fraudulently  was 
guilty  of  larceny. 

Kbativo,  J.,  PioOTT^  B.,  and  M.  Siotk,  J.  con- 
curred. 

Lush,  J. — For  a  long  time  I  was  under  the  im- 
pression that  the  prosecutrix  had  parted  with  the 
property  in  this  case,  but  I  now  think  that  the  case 
is  susceptible  of  the  view  which  my  ieamed 
brotiiers  have  taken  of  it,  and  I  concur  with  them 
in  ^e  conclusion  to  which  they  have  come. 

Comnction  infiniied, 

Saturday,  May  2,  1868. 

(Before  Kbllt,  C.B.,  KaAnvG,  J.,  Pioorr,  B., 
M.  SsoDEH,  J.,  and  HAaoonr,  J.) 

BsOk  9,  BRACKBinUOGX  AND  KlNO. 


Forgenf^-^BngtrmngpliUe  of  a 


SoBfUk  bmUc  rwl*— 


It  is  an  offence  under  the  24  f- 25  X^.  c.  98,  s,  IG,  to 
/eloniouskf  and  unthaut  Jmofyd  excuse,  engrave  upon  a 
plate  in  England  a  note  of  a  bank  in  Scotland,  or  in 
the  Colomeim 

Case  reaerred  lor  the  opinion  of  this  court  by 
M.  Smith,  J. 

The  two  prieoQers  were  tried  and  convicted  before 
me  at  the  Spring  Asoxes  for  Warwickshire  1868, 
on  an  indictment  which  duoged  them  with  felo- 
nionsly  and  without  kwftd  authority  and  excuse, 
engmving  upon  a  plate  part  of  a  proaaisaory  note 
purporting  to  he  a  part  of  a  hank  note  of  the 
British  lAama  Compaqy,  oanrying  on  the  bosiness 
of  bankers^  for  the  payment  of  fil  contrary  to  the 
form  of  tiie  atatate,  ftc :  (see  24  &  26  Yict.  c  98^ 
i.16.) 
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The  endeace  showed  that  the  piiionen  had 
•engraved  upon  a  plate  part  of  a  bank  note  for 
5£,  purporting  to  be  a  note  of  a  Scotch  banking 
«oinpan7  called  the  British  Linen  Company,  and 
had  made  airangments  with  a  printer  for  printing 
a  large  number  of  notes '  from  the  plate,  when 
Engraved. 

It  waa  proved  that  the  British  Linen  Company 
was  a  Scotdi  banking  company  carrying  on  the 
Imainess  of  bankers  at  Edinburgh  and  at  other 
places  in  Scotland,  and  not  carrying  on  business  of 
banken  out  of  Scotland. 

It  was  objected,  on  behalf  of  the  prisoners,  that 
they  were  not  indictable  under  the  statute  24  &  25 
Vict.  c.  98,  inasmuch  as  that  Act  did  not  apply  to 
the  engraTing,  &c  of  the  plates  of  notes  of  Scotch 
banks,  and  sects.  19  &  55  of  the  Act  were  referred  to. 

I  reserved  Uie  point  for  the  consideration  of  the 
Court  of  Criming  Appeal. 

I  passed  on  each  of  the  prisoners  sentence  of  penal 
servitude  for  eight  years,  but  respited  execution 
until  the  decision  of  the  court  was  obtained. 

MoMTAous  Smith. 

No  counsel  was  instructed  to  argue  for  the 
prisoners. 

Oiferemd,  Q.C.  (Beos^egr  with  htm)  for  theprose- 

eiitioa. — ^The  conviction  was  under  the  24  ft  25  Vict. 

c  98»  s.  16,  which  enacts  that 

Wtaotoe^ar,  without  l&wfol  authority  or  ezoose  (the  proof 
whereof  shall  He  on  the  party  accuBed)  shall  engrave,  or 
In  aoywlae  make  upon  any  plate  whatsoever,  or  upon  any 
wood,  stone,  or  other  material,  any  promissory  note,  bill  of 
exchange,  or  bank  poet  bill,  or  part  of  a  promissoir  note,  bill 
of  exchange  or  bank  post  bill,  purporting  to  be  a  bank  zKrte, 
bank  UU  of  exchange,  or  bank  post  bUl  of  the  governor  and 
•eompaoy  of  the  Bank  ot  England  or  of  the  governor  and 
oompany  of  the  Bank  of  Ireland,  or  of  any  other  body  corporaU, 
•ceinpcaiy,  or  penon  carrying  on   the  btrnneu  of  bankwt^   or 
to  be  a  blank  bank  note,  blank  promtnory  note,  bkmk 
bank  bill  of  exehange,  or  blank  bank  poet  bill  of  the 
governor   and  oompany  of  the  Bank   of  England   or  of 
the  governor  and  company  of  the  Bank  of  Ireland,  or  of 
any  saefa  oilier  body  eorporate,  oompany,  or  person  a* 
«f  orasald,  or  to  be  a  part  of  a  bank  note,  praniaeoiy  note, 
bank  bill  of  exchange,  or  bank  poet  bill  of  the  governor  and 
company  of  the  Bank  of  England,  or  of  the  governor  and  com- 
pany of  the  Bank  of  Ireland,  or  of  any  such  other  body  oorpo 
nte,  oompeiiy  or  person  as  aforeeaid,  or  any  name,  word,  or 
-eharaoter  reeembUng  or  apparently  intended  to  resemble  any 
rabecription  to  any  bill  of  exchange  or  promissory  note  Issued 
by  the  governor  and  oompany  of  the  MUik  of  England  or  the 
governor  and  eoBpaay  of  the  Bank  of  Irehmd  or  by  any  such 
other  body  corporate,  company,  or  person  as  aforesaid,  or  shall 
we  any  each  plate,  wood,  alone,  or  other  material,  or  any  other 
Snstnmient  or  device  for  the  making  or  printing  any  bank 
aole,   bank  bill  of  exfshange,  or  bank  p«at  bill,  or  blank 
bank  Boce,  blank  bask  biU  of  exebaoge,  or  blank  bank  post 
bin,  or  part  of  a  bask  note,  bank  bill  of  exchange,  or  bank 
poet  bni,  or  knowingly  have  in  his  custody  or  possession  any 
■nch  plate,  wood,  stone,  or  other  material,  or  any  such  instru- 
meot  or  device,  or  shall  knowingly  offsr,  vtter,  dlspoee  of,  or 
pat  oH;  or  have  in  his  eastody  or  poasesskm  any  paper  upon 
which  any  bLmk  bank  note,  blank  bank  bill  of  exchange,  or 
blank  bank  post  bill  of  the  governor  and  company  of  the 
Beak  of  England  or  of  the  goveraor  and  oompany  of  the 
Bank  of  lielud,  or  of  aay  such  ettier  body  corporate,  eompany, 
•or  person  as  aforesaid,  or  part  of  a  bank  note,  bank  bill  of  ex- 
cbimge,  or  bank  poet  bill,  or  any  name,  word,  or  character 
TCsembHng  or  Myparsntly  Intended  to   reesmble  any  such 
anlMHription  shaU  be  made  or  printed,  shall  be  guilty  of 
fekmy,  and  bdlng  convtoted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  uxy 
term  not  exceeding  fourteen  years  and  not  less  than  three 
years,  or  to  be  fanprlsoBed  for  any  tetm  not  exeee^Ung  two 
yean  with  or  without  hard  labour,  and  with  or  without  soll- 
•tary  cooflnemeiU. 

The  question  is  whether  the  words  '*or  of  any 
other  body  corporate,  company  or  person  oarrying 
•on  tbe  bunnees  of  bankers,"  includes  bankers  in 
Sootlmid.  In  considering  this  point  the  55th  section 
must  be  regarded^  wMcb  is :  "  Nothing  in  thia  Act 
contained  shall  extend  to  Scotland,  except  as  other- 
wise hereinbefore  expressly  provided."  In  the  re- 
yeided  Matate,  11  Geo.  i  &  1  Will.  4,  e.  66»  s.  29, 
tiiere  was  a  similar  clause:  "That  that  Act  should 
P<i^  ^rt^mti  to  any  e^fft^notk  committed  in  Scotland  or 
Ireland."    The  asm*  thiog  waa  mMut  in  both  these 


sections,  though  different  words  are  used.  The  only 
section  in  the  24  &  25  Vict  c  98,  in  which  there  is 
any  express  enactment  referring  to  Scotland  is  the 
first,  which  relates  to  forging  the  Privy  SeaL  In 
Heg.  V.  Bannonj  9  C.  &  P.  11,  it  was  held  that  sect.  18 
of  11  Geo.  4  &  1  Will.  4,  c.  66,  which  is  similar  to 
sect.  16  of  24  &  25  Vict.  c.  98,  applied  to  a  colonial 
bank,  the  bank  of  Canada.  Unless  the  same  con- 
struction is  put  on  the  24  &  25  Vict,  c  98,  s.  16, 
there  will  be  no  punishment  to  the  forging  e£ 
foreign  or  colonial  notes  in  this  country. '  Sect.  55 
will  be  satisfied  by  construing  it  to  mean  that 
"nothing  in  this  Act  contained  shiUl  extend  to 
Scotland,  except  as  hereinbefore  provided,  so  far 
as  procedure  is  concerned." 

E^LLT,  CB.  —  This  case  raises  an  in^rtant 
question;  but  we  think  that  it  is  one  free  from 
doubt.  The  indictment  is  framed  on  the  24  &  25 
Vict,  c  98,  s.  16,  and  the  point  is  whether  the 
general  wcurds  "or  of  any  other  body  corporate, 
company,  or  person  carrying  on  the  business, of 
bankers"  coming  after  the  specific  words  "Bank 
of  England"  and  "Bank  of  Ireland"  include  a  bank 
in  Scotland  or  any  of  Her  Majesty's  colonies.  They 
would  include  such  a  bank  according  to  the  literal 
construction  of  the  words,  there  being  no  limitation 
or  restriction  in  the  section ;  but  we  think  that  such 
a  bank  is  included  upon  the  substantial  meaning 
and  actual  intent  of  the  statute.  The  only  doubt 
that  could  be  raised  is  by  sect.  55,  and  it  would 
have  been  a  very  serious  one,  if  that  section  had 
been  intended  to  exslude  Scotland  from  the  opera- 
tion of  the  Act,  lor  it  would  then  have  left  bankere  in 
Scotland  and  the  colonies  without  the  protection 
that  is  extended  to  bankers  in  England  and  Ireland. 
Such  could  not  have  been  the  intention  of  the  Act. 
Sect.  55  means  as  was  expressed  in  sect.  29  of  11 
Geo.  4  &  1  Will.  4,  c  66,  that  the  Act  is  not  to 
extend  to  offences  committed  in  Scotland.  The 
Scotch  mode  of  procedure  is  different  to  ours,  snd 
it  was  intended  to  exclude  from  the  operation  of  the 
Act  offences  committed  in  Scotland,  wad  whkh  were 
triable  and  punishable  thwe.  There  is  no  special 
proviaion  appUdtble  to  Scotland,  ai^d  iecL  1  re- 
lating to  the  Fvpry  Seal,  is  the  only  enactment  in 
which  there  is  any  express  provision  appUcahle  to 
Scotland,  so  that  sect.  55  seems  to  have  been  intro- 
duced ex  majori  omtetf . 

CdwicUon  q^irnwdL 


MAOiaTAATBeC   OOUBTS. 

CLEBKENWELL  POMCB  COUBT. 

SoUtardi^  Feb.  29, 1868. 
(Before  Mr.  Cookb.) 

TUBKBB  t;.  B&YBTT. 

MetropoHs  BitikHng  Ad,  s.  88— ITAot  i»  a  §eparate 
buikUnff — Surveyor' »  fee. 

By  sect,  88  of  the  MeircpoUs  Building  Act,  the  buikler 
of  caw  btalcUng  about  to  be  erected  or  altered  ie  required 
to  give  to  the  surveyor  notice  of  ^^  the  pwrtiaitaan  cf 
any  such  propoeed  loorL" 

B,  purekased  eome  premisetj  and,  desiring  to  erect  a  ceilar 
and  bakehouse,  he  gatfe  notice  of  the  bakehouse,  but 
did  not  name  tike  ceUar.  The  watt  of  the  cellar  formed 
part  ef  the  bakehouse,  and  there  teas  jn  inierml  and 
eacterned  eommunuMiien  between  them. 

The  surveyor  claimed  an  additional  ftx  for  the  cellar 
as  being  a  separate  building  not  included  in  the 
notice: 

Hetdy  that  the  surveyor  was  not  entitled  to  the  second 
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The  defendant  was  summoned  to  answer  the  com- 
plaint of  Mr.  John  Tomer,  one  of  the  district 
surveyors  of  Islington,  to  showcaase  whj  he  should 
not  pay  the  sum  of  I8ff.  for  surveying  the  erection 
of  a  cellar,  attached  to  a  bi^ehouse,  erected  after 
the  roof  of  such  bakehouse  was  covered  in. 

Ihtmery  solicitor,  for  the  complainant. 
Siehetts,  solicitor,  for  the  defendant 

Mr.  GooKB,  having  taken  time  to  consider  his 
judgment,  now  said: — ^Much   difficulty   arises   in 
cases  under  the  Building  Act  by  the  practice  (under 
the  words  "  the  particulars  of  any  such  proposed 
work,"  in  sect.  38)  not  being  for  the  builder  to 
deliver  to  the  district  surveyor  a  plan  of  the  proposed 
work  by  which  the   building   would   be   clearly 
defined.    The  forms  of  notice  appear  to  relate  only 
to  the  dimensions  of  the  buildings,  viz.,  the  depth, 
width,  and  height,  and  number  of  stories,  and  also 
the  use  of  the  word  *' additions,"  which,  except  to 
old  buildings  and  work  done  upon  new  buildings, 
after  the  roof  is  covered  in,  is  not  authorised  by  the 
Act    In  the  case  decided  by  me  some  time  ago,  I 
laid  down  the  principle,  in  my  opinion,  to  be  that 
work  substantially  contemplated  and  in  course  of 
erection  at  the  time  of  the  covering  in  of  the  main 
building,  although  possibly  in  a  very  unfinished 
state,  must  be  considered  not  as  an  addition  but  as 
part  of  and  not  separate  from  the  building  itself. 
In  the  case  decided  by  me  on  Wednesday,  I  con- 
sidered the  principle  to  be  that  when  a  building 
was    not    contemplated    and  commenced  before 
the  covering  in  of  the  main  building  it  must  be 
considered     as     an     addition    to    the    building, 
and   for  the   survey  of  which   an  extra  fee  is 
payable  to  the  surveyor.    In  deciding  the  present 
case  I  strictly  adhere  to  the  principle  so  laid  down. 
Upon  the  first  objection  taken  by  the  builder,  that 
the  Statute  of  Limitations  is  a  bar  to  the  surveyor's 
recovery  of  his  fees,  it  is  unnecessary  for  me  to 
ffive  an  opinion,  although  I  am  inclined  to  think  it 
IS  not  tenaUe.    Neither  do  I  think,  as  contended  by 
the  builder,,  that  the  erection  of  the  cellar  in  dispute 
can  be  considered  as  covered  by  his  notice  to  the 
surveyor  in  reference  to  the  house  No.  60.    There  is 
in  fact  negative  evidence  that  this  cellar  before 
No.  60  was  covered  in,  and  even  if  as  alleged,  by 
the  solicitor  for  the  builder,  that  it  was  substituted 
for  a  cellar  contemplated  in  the  original  design  of 
the  house  No.  60,  its  situation  would  make  it  a 
separate  building  and  liable  to  a  separate  survey. 
It  must  not  also  be  forgotten  that  many  months 
passed  since  its  erection  and  the  covering  in  of  the 
main  buildings.    I  think,  however,  the  builder  has 
a  right  to  say  the  cellar  formed  a  part  and  parcel  of 
the  bakehouse,  and  was  intended  to  be  included  in 
his  notice  of  the  I2th  June  1867.    Now,  the  evidence 
is  this:  upon  the  tenant  purchasing  the  premises 
he  desired  a  cellar  and  bakehouse  to  be  erected, 
and  gave  a  notice  which,  had  it  included  the  word 
*'  cellar,"  would  have  left  no  doubt  that  the  cellar 
was  part  of   the  building.    The   builder   defines 
the   area    to   be  about    in   depth   27  feet    and 
width  17  feet.     Whether  that  area  was  exceeded 
or  not  by  the  bakehouse  and  cellar  was  not  stated ; 
but,  even  if  it  were,  the  surveyor  has  stated  that 
some  margin  is  in  practice  allowed.    The  wall  of 
the  cellar  forms  a  part  of   the  bakehouse;  and 
although  there  is  an  external  and  internal  com- 
munication, I  think  this  does  not  of  necessity  make 
it  a  separate  building.    It  may  be  further  observed 
that  the  surveyor  would  not  have  been  entitled  to  a 
larger  fee  had  the  area  oi  the  cellar  been  included 
in  the  notice.    Can  it  be  said,  then,  that  this  was 
an  addition  to  the  bakehouse  after  the  roof  was 
covered  in  ?  I  think  not  The  evidence,  again,  upon 


this  point  is  that  the  cellar  was  contemplated  when 
the  tenant  took  possession  and  determined  upon 
having  a  bakehouse,  and  that  it  was  actually  built 
and  seen  by  the  surveyor  on  the  18th  Aag.  1867,  the 
roof  of  tho  bakehouse  itself  having  been  covered 
in  only  a  few  days  prior,  viz.,  on  the  8rd  of  the  same 
montii.  I  think,  therefore,  the  principle  that  I  laid 
down  in  the  first  case  aj^^es  here,  and  that  this 
cellar  may  be  considered  a  part  of  the  bakehouse. 
No  doubt  the  notice  is  very  vagne^  bnt  it  la  not 
for  me  now, to  decide  whether  or  not  it  is  so 
vague  and  informal  as  to  subject  the  builder  to 
a  penidty  imder  the  4lst  section.  I  therefore 
think  the  surveyor  is  not  entitled  to  another  fee. 


EX0HEQ17EB    CHAMBEB    (ZBJSIiAND). 

i^urday,  Feb.  1,  1868. 

Lbvinqston  V,  The  Guabdiavs  of  thx  Lvboah 

Umoir.  (a) 

Poor  Law  Guardian» — LudniUy  to  damage*  in  an 

action  of  tort. 

The  plaintiff  being  a  manufacturer  entitled  totheueeof 
a  certain  etrtam  of  water,  the  dtfendante,  a  corporate 
body  of  Poor  Law  Guardians^  poOuted  it  with  eewage  : 

Held,  that  they  were  liable  as  much  as  a  private  indi' 
vidual  would  be,  for  the  tort  to  the  property  so  com-' 
mitted. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Common  Pleas. 

Demurrer.— The  first  count  of  the  sununons  and 
plaint  stated  that  the  plaintiff  was  possessed  of  a 
certain  messuage  and  lands,  and  entitled  to  have  the 
water  of  a  certain  stream  flow  past  his  said  premiaes 
and  to  have  the  use  of  the  same  for  the  puiposee  of 
his  business  as  a  linen  manufacturer,  without  being 
injured  or  polluted  as  thereinafter  mentioned ;  yet 
that  the  defendants,  while  the  plaintiff  was  so  en- 
titled, wrongfully  opened  a  sewer  into  the  said 
stream  at  a  point  higher  up  than  where  it  flows  past 
the  plaintiff's  land,  and  caused  larg^  quantities  of 
filthy  and  impure  matter  to  be  discharged  into  the 
said  stream,  whereby  the  water  thereof  became  foul 
and  polluted,  and  unfit  to  be  used  by  the  plaintiff  in 
his  business. 

The  fifth  defence  to  the  first  count  stated  that  the 
Poor  Law  Commissioners  had  made  and  issued  a 
general  order  directing  the  defendants,  if  and  when- 
ever any  defect  should  arise  in  the  drainage  of  the 
workhouse  which  might  tend  to  injure  the  health  <^ 
the  inmates,  without  delay  to  remedy  such  defect ; 
and  then  averred  that  certain  defects  did  exist  in 
the  drainage  of  the  workhouse,  and  that  to  remedy 
the  same  it  became  necessary  to  make  the  aewer, 
and  to  cause  the  sewerage  of  the  workhouse  to  pass 
through  the  same  into  &e  stream,  as  mention^  in 
the  first  count;  and  that,  accordingly,  they  con- 
structed the  said  sewer  and  caused  the  said  sewerage 
to  pass  through  the  same,  and  that  in  doing  so  th^ 
acted  bond  fide  and  without  negligence,  and  with  the 
sole  object  of  remedying  the  defects  in  the  drainage 
of  the  workhouse. 

The  sixth  defence  stated  that  the  defendants,, 
under  the  powers  vested  in  them  by  the  statute^ 
directed  their  architect  to  construct  a  sewer  to  the 
workhouse,  and  that  in  pursuance  of  the  said  order 
the  said  architect  constructed  a  sewer  and  necea- 
sarily  discharged  some  filthy  and  impure  mattter 
into  the  stream. 

Demurrer  thereto. 

The  Court  of  Common  Pleas  overruled  the 
demunrer. 
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H.  or  L.] 


Tbb  Buhop  or  Ezszbk  Ajn>  akoxhss  v.  Mabbhaw.. 


[H.  or  L. 


The  iilaintiff  now  appealed  from  that  judgment. 

Hie  SoUdtor-Gttteral  (with  him  Meade)  for  the 
plaintiff  in  error,  contended  that  the  plaint  disclosed 
«  good  cause  of  action,  if  the  action  had. been 
brought  against  a  prirate  indiyidual ;  secondly,  that 
the  defences  were  bad,  for  that  an  action  lay  against 
a  coiporation,  such  as  the  defendants  were,  for  an 
injiuy  done  to  a  private  person;  and  that,  whether 
the  injury  accrued  from  an  act  done  under  the  im- 
mediate direction  of  the  guardians,  or  under  an 
order  of  the  Poor  Law  Commissioners,  the  defen- 
dants were  liable  in  damages  precisely  in  the  same 
way  as  a  private  indinduaL 

Zotp,  Q.  C^  and  Monroe^  for  the  defendants  in 
error,  argued  that  the  summons  and  plaint  disclosed 
no  good  cause  of  action  against  the  defendants,  in- 
asmuch as  they  were  a  corporation  of  persons  acting 
gratuitously  in  the  discharge  of  a  public  duty,  and 
that  they  had  no  funds  at  their  disposal  for  the  pay- 
ment of  damages.  That  supposing  that  the  plaintiff 
obtained  a  judgment  he  could  not  realise  it,  as  he 
could  not  reach  the  rates  by  an  execution,  there 
being  no  power  in  the  guardians  to  levy  a  rate  to 
answer  a  claim  for  damages  in  an  action  against 
them. 

The  CouBT  reversed  the  decision  of  the  Coiirt  of 
Common  Fleas,  holding  that  the  defendants  were 
liable,  in  their  corporate  capacity,  for  damages  in 
an  action  of  tort  in  the  same  way  as  a  private 
individual ;  and  that  the  circumstance  that  the  Act 
under  which  they  are  constituted  provided  no  means 
of  levying  a  rate  to  pay  whatever  damages  might 
be  given  against  them,  afforded  no  ground  for  hold- 
ing that  the  plaintiff  should  not  have  a  judgment. 

Attorney  for  the  plaintiff,  Thomas  CarleUm. 

Attorney  for  the  defendant,  George  HazletU 


HOUSE    OF    liOBDS. 

Reported  by  Hnar  F.  Pubcbll,  Esq.,  Banltter-at-Law. 

Mondtof,  March  80,  1868. 

Thb  Bisbop  of  Exbtbb  aki>  anothbb  V, 

Mabshall. 

EaJetiasttcal  law^Sight  of  bishop  to  require  testi- 
monials^Refitsal  to  institute^ Canons  of  1603,  the 
ddth  and  48M  canons, 

M^  patron  of  a  Kving  in  the  diocese  of  £,,  presented 
thereto  IL,  a  ckrk  in  Holy  Orders,  who  had  not  been 
ordained  by  the  present  or  any  previous  Bishop  oj  E., 
but  who  had  held  a  benefice  in  the  diocese  ofM,  The 
Bishop  ofE^  before  instituting  IL,  requirea  him  topro- 
dace  a  testimonial  from  the  Bishop  qfM^  as  to  his,  R,*s, 
**honest  conversation,  ability,  and  conformity  to  the  cede- 
siastical  laws  of  England.  ILfaikdto  do  this  within 
due  time,  but  produced  to  the  Bishop  ofE.  a  testimonial 
sianed  by  three  beneficed  clergyman  in  the  diocese  of 
M,  as  to  his  honest  life  and  orthodoxy  in  the,  ordinary 
form,  and  which  was  countersigned  by  the  Bishop  of 
M.  The  Bishop  of  E.  not  being  satisfied,  coUatea  his 
own  derk  by  lapse : 

Bdd,  that  the  Bishop  qf  E,  had  no  right  to  refuse  to 
institute  R.  on  the  ground  that  he  had  not  produced 
the  before-mentioned  testimonial  from  the  Bishop  of 

Ma.. 

The  institution  to  benefices  is  regulated  by  the  89 f A 
canon  A.D.  1603,  and  the  4Stli  canon  of  1603  has  no  ap' 
plication  to  the  institution  of  cUrks  to  livings,  but  to 
the  service  of  cures  by  unbeneficed  clerks  employed  to 
perform  spiritual  duties  in  the  benefices  of  otlieis  by 
consent  of  the  ordinary. 


The  right  of  a  patron  ts  a  temporal  right,  and  the  plea 
to  an  action  to  enforce  this  right  must  be  one  upon 
the  sufficiency  of  which  in  point  of  law  the  court  may 
decide,  or  which  maof  be  traversed  and  issue  joined 
upon  it  to  be  tried,  if  the  cause  be  spiritual,  by  the 
certificate  of  the  archbishop,  and  if  ten^torcd,  by  a  jury. 

Error  was  brought  in  this  case  by  the  Bishop  of 
Exeter,  the  defendant  below,  to  reverse  the  decision 
of  the  Court  of  Exchequer  Chamber  confirming  a 
decision  of  the  Court  of  Common  Pleas  on  a 
demurrer.  The  action  was  a  quare  impetUt,  and  the 
complaint  in  substance  was  that  the  Bishop  of 
Exeter  had  refused  to  institute  and  induct  one  John 
Beid,  clerV,  who  had  been  presented  by  the  plaintiff, 
the  patron,  to  a  rectory  and  vicarage  in  the  diocese 
of  Exeter,  and  after  a  lapse  of  six  months  had  col- 
lated another  clergyman  to  the  benefice.  The 
ground  of  the  refusal  as  set  out  in  the  plea  was, 
that  the  presentee,  who  had  not  been  ordained  by 
any  Bishop  of  Exeter,  and  had  come  from  the 
diocese  of  Manchester,  in  which  he  had  lately  held 
a  benefice,  had  not  produced  to  the  Bishop  of  Exeter 
any  suflldent  testimony  from  the  Bishop  of  Man- 
chester of  his  (the  presentee's)  honest  conversation, 
ability,  and  conformity  to  the  ecclesiastical  laws  of 
England,  and  also  that  the  Bishop  of  Exeter  had 
good  reason  to  believe  that  the  presentee,  while 
beneficed  in  the  diocese  of  Mandiester,  had  at- 
tempted to  enter  into  a  simoniacal  contract.  From 
the  replication,  it  was  stated  that  Mr.  Beid  had  pro- 
duced to  the  Bishop  of  Exeter  a  testimonial  from 
three  clergymen  of  the  diocese  of  Machester  stathag 
that  they  had  known  him  for  three  years  and 
believed  that  he  had  lived  purely,  soberly,  and 
honestly,  that  as  far  as  they  knew  and  believed  he 
had  never  written  or  taught  anything  contraiy  to 
the  doctrine  or  discipline  of  the  Churcm  of  England 
and  Ireland,  and  they  believed  him  in  their  con- 
sciences as  to  his  moral  conduct  to  be  a  person 
worthy  to  be  admitted  to  the  benefice,  and  to  this 
testimonial  was  appended  the  following  statement, 
signed  by  the  Bishop  of  Manchester,  **The  sub- 
cribers  are  beneficed  in  the  diocese  of  Manchester ; 
Mr.  Beid  was  long  non  resident  in  his  benefice,  but 
I  know  no  reason  why  he  should  be  legally  hindered 
from  being  allowed  to  take  other  duty."  There  had 
been  a  demurrer  both  to  the  plea  and  replication, 
and  the  judges  of  the  court  below  had  unanimously 
given  judgment  in  favour  of  the  plaintiff.  The  case 
was  heard  in  this  House  in  the  session  1866-7. 

Sir  22.  Pabner,  Q.  C.  and  Phi^tts,  for  appellants, 
contended  that  Mr.  Beid  had  never  brought  to  the 
Bishop  of  Exeter  any  sufficient  testimony  of  his 
former  good  life  and  behaviour  according  to  the 
requirements  of  the  89th  canon,  which  is  entitled 
"  Cautions  for  Institution  of  Ministers  into  Benor 
fioes,'*  and  which  goes  on,  **  No  bishop  shall  institute 
any  to  a  benefice  who  hath  been  ordained  bv  any 
other  bishop,  except  he  first  have  sent  him  his  letters 
of  orders,  and  bring  him  a  sufficient  testimony  of 
his  former  good  life  and  behaviour  if  the  bishop 
shall  require  it,  and  lastly,  shall  appear  upon  due 
examination  to  be  worthy  of  the  ministry  ;**  and  that 
there  had  never  been  produced  to  the  bishop  any  suffi- 
cient testimony  in  writing  from  the  Bishop  of  Man- 
chester of  the  honesty,  ability,  and  conformity  of 
the  presentee  to  the  ecclesiasticjal  laws  of  the  Church 
of  England  as  required  by  the  48th  canon,  which  is 
headed,  "None  to  be  curates  but  allowed  by  the 
bishop,"  and  goes  od,  "  No  curate  or  minister  shall 
be  permitted  to  serve  in  any  place  without  examina- 
tion and  admission  of  the  bishop  of  the  diocese  or 
ordinary  of  the  place  having  episcopal  jurisdiction, 
in  writing  under  his  hand  and  seal,  having  respect 
to  the  greatness  of  the  cure  and  meetness  of  the 
party ;  and  the  said  curates  and  ministers,  if  they 
remove  from  one  diocese  into  another,  shall  not  be 
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by  any  means  admitted  to  serve  without  testimony  | 
of  the  bishop  of  the  diocese,  or  ordinary  of  the 
place  as  aforesaid,  whence  they  came,  in  writing,  of 
their  honesty,  ability,  and  conformity  to  the  eccle- 
siastical laws  of  the  Chorch  of  England.  Nor  shall 
any  serve  more  than  one  clinrch  or  chapel  upon  one 
day,  except  that  chapel  be  a  member  A  the  parish 
church,  or  united  thereto,  and  unless  the  said 
church  or  chapel  where  a  minister  shall  serve  in  two 
places  be  not  able  in  the  judgment  of  the  bishop  or 
ordinary  as  aforesaid  to  maintain  a  curate ;"  that 
these  canons  were  binding  on  the  presentee  and  on 
the  patron,  who  was  himMlf  a  clerk  in  holy  orders, 
as  well  as  upon  the  Bishop  of  Exeter.  The  fol- 
lowing authorities  were  referred  to : 

SiiddUton  v.  Croft,  2  Str.  1056;  2  Atk.  650 ; 

More  V.  Mort,  2  Atk.  167 ; 

4  Inst  823: 

Bird  V.  Simtk,  F.  Moore  781 ; 

25  Hen.  8,  0. 10 ; 

Britton  v.  Skmduih,  6  Mod.  188 ; 

Pre£M$e  to  Bum's  EocL  Law,  20  «L  Mq, ; 

Howel's    Synopsis   Ganonam    SS.   Apostolornm, 

1  Vinnius  1 ; 
Godolphin*s  Bepertoriam  Canonioam,  591 ; 
Lyndwood's  Provinciale,  47,  48 ; 

1  Bingfaam*8  Orig.  EccL  562,  edit  1884 ; 

3  Van  Espen^s  Comment  in  Canon  Jar.  Vet  et 
Nov.  56,  160,  228; 

2  Devotns,  tit  22,  p.  211,  De  Clericis  Peregrinis ; 

1  6pelman*s  Concilia  152  ; 
21&d878; 

2  Gibsoik*s  Codex  806; 

2  Capitularia  Begum  Franconuu  418,  edit.  1677; 

Watson's  Incumbent  218 ; 

Hodgson's  Instructor,  8th  edit,  53 ; 

Hostiensis  de  Institutlonibus,  lib.  3, 172,  edit  1579 ; 

Eeble's  Liturffiio  Britannicsa ; 

Bishop  Beverley's  Third  Sermon  on  the  Church,  1st 

Volume  of  Collected  Works,  1842 ; 
Archbishop  Potter's  Discourse  on  Church  Govern- 

laent,  1707 ; 
BULop  of  Dowm^  <md  Oomwr  v.  MiBer,  3  Irish  Jnr. 

197* 
Bex  v.*  MeUU,  IC  CL  &  Fin.  681 ; 
Slade  V.  DraXx,  Hobart,  296 ; 
Bird,  Preface  to  his  EoclesiMtlcal  Law ; 
Bex  V.  Ar(MUhcp  of  York,  6  Term  Bep.  493 : 
Stilliugfleef  8  Ecclanastical  Canons,  vol  1 ; 
Cardwell*s  Synodalia,  p.  140-2 ; 
Cory  V.  Peeper^  2  Leviuz,  222 ; 
N<mm  V.  iJwAeri,  1  Cripps*  Ohmtsh  and  Clergy 

Cases,  167; 
Act  of  Uniformity  of  Edward  VI.,  6th  and  Uat 

dauses; 
2  Brown's  Eedesisstiaal  Cssse,  p.  64; 
Hodgson's  Instruotions  for  the  Gleigy,  8th  edit, 

p.  31; 
Paroohiale  AagKosaum,  Browne  Willis ; 
Stephens'  Law  of  Church  and  Cletgy,  577 ; 
Fletcher  v.  Som^m,  3  Bing.  585 ; 
Bede's  Hist  of  ye  Church,  ilL  673 ; 
ArckbUJuyf  of  York  v.  PkuSpt^  3  Leonard,  45. 

Cokridgty  Q.  C,  CkHUer^  Q.  C,  and  C  Bowen,  for 
respondent^  contended  that  the  Bishop  of  Exeter  had 
no  right  in  law  to  insist  on  such  testimony  from  the 
Bidiop  of  Manchester  as  he  had  required  ;  and  that 
even  if  such  testimony  were  requisite,  that  its  suffi- 
ciency in  point  of  law  was  not  a  matter  of  which 
the  Bishop  was  the  sole  judge ;  that  the  pleas  ought 
to  have  expressly  averred  the  reason  of  the  alleged 
unfitness  in  the  clerk,  so  that  an  appeal  might  lie,  if 
the  unfitness  were  in  learning  or  doctrine,  to  the 
archbishop,  and  if  in  the  dishonesty  of  his  life,  to  a 
jury ;  tbaX  the  48th  canon  of  1603  applied  only  to 
the  licensing  of  curates,  and  that  the  institution  to 
benefices  was  regulated  by  the  39th  canon,  and 
that  under  it  the  testimonial  of  the  three  bene- 
ficed clergymen  was  sufficient  testimony,  and  the 
only  testimony  that  the  Bishop  was  entitled  to 
require,  as  to  the  fitness  of  the  clerk  appointed 


by  the  plaintiff ;  that  the  mere  fact  of  a  bishop's 
belief  in  the  unfitness  of  a  clerk,  without  such 
unfitness  being  found  to  exist  as  a  fact,  would 
not  justify  a  refusal  to  admit,  and  that  there  was 
no  such  formal  refusal  by  the  Bishop  to  admit  the 
plaintiffs  clerk  as  was  necessary  in  point  of  law  to 
create  a  lapse  entitling  the  bishop  to  collate,  and  no 
sufficient  notice  to  the  plaintiff  of  the  bishop's 
refusal.  Also  that  the  canons,  proprio  vigore,  were 
of  no  authority,  but  only  so  far  as  they  are  con- 
firmed by  Act  of  Parliament  as  declaratory  of  the 
common  law.  They  referred  to  the  following 
authorities : 

Articoli  Cleri,  c  13 ;  2  lust  631 ; 

2  Gibson's  Codex,  806,  807 ; 
Lyndwood^  Provinciale,  47,  49 ; 

1  Bingham's  Orig.  EccL  1st  edit  135, 157,  222,  238  ; 
Pabner  v.  The  BmAcw  ^  PWsrftoroi^*,  1  Leo.  230 ; 

Cro.Eliz.241; 
Stephens'  Law  of  the  Cleigy,  524 ; 

3  Stillingflest's  EcoL  Cases,  edit  1702,  637 ; 
Bum's  EccL  Law,  tit  Benefice,  156; 
Godolphin's  Bepertoriam  Canouicum,  273  \ 
13  Eliz.  c.  12 ; 

Com.  Dig.  tit  Esglise  (1) ; 

2  Inst  631; 

Bro.  Abr.  tit  Qoars  Impadit,  pL  12,  64, 119; 

Viu.  Abr.  tit.  Presentation  (Z.  a) ; 

SpecoCa  Case,  5  Bep.  57 ; 

Bsx  V.  ArchJinakop  qf  Cmterittry,  15  East*  117; 

Wataon's  Clergy  Law,  c  31,  p.  876,  ed.  1712 ;  and 

c26,pp.  497,  498; 
Hele  V.  The  Bishop  of  Exeter,  3  Leo.  313;  in  H.  of 

L.,  Shaw  Pari  Cases,  88 ; 
Vin.  Abr.  tit  Presentation  (R.  6),  pi.  U ; 
1  Leo.  280  • 

Bro.  Abr.  tit  Quare  Impedit,  pL  88,  90, 102 ; 
Fitz.  N.  B.  tit  Qnare  Impedit,  83  (1) ; 
Vio.  Abr.  tit  Presentation  (B.  b^  pL  1,  2,  8^  4, 


5,12; 

Ayliffe's  Parergon,  333 ; 
Stephen's  Law  of  the  Clenry,  523 ; 
Westerton  v.  lAddeB,  Moo.  EccL  Cases,  P.  C.  160  \ 
Mason  v.  Lemtbert,  12  Q.  B.  Bep.  882 ; 
2  Spelman's  Concilia,  157, 182 ; 
Canon  of  the  Synod  of  Exeter,  1287; 
17th  and  33rd  ctnons  ol  ths  Twelve  Apoatlsa ; 
Cawdrej/'t  oaee,  5  Co.  Bep.  14 ; 
PhiHpe  V.  Berry,  1  Ld.  Baymond,  24; 
Gtites  V.  Chambert,  Adam's  EocL  Bep.  192. 

Lord  Chxlxsford. — My  Lords,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the  Court  of 
Common  Pleas  in  favour  of  the  defendant  in  errar, 
ought  to  be  affirmed.  The  principal  question  raised 
by  the  demurrer  to  the  plea  of  the  Bishop  of  Exeter 
is,  whether  he  had  a  right  to  require  of  the  dark 
presented  to  him  by  the  patron  of  the  Irving  for 
admission,  institution,  and  induction,  testimony 
from  the  Bishop  of  Manchester  of  the  clerk's  honest 
conversation,  ability,  and  conformity  to  the  Ecclesi- 
astical Laws,  of  the  sufficiency  of  which  testimony 
he  (the  Bishop  of  Exeter)  was  to  be  the  sole  judge. 
In  considering  this  question,  it  must  be  borne  in 
mind  that  we  are  dealing  with  a  temporal  right  of 
property.  An  advowson  is,  by  the  law  of  England, 
a  lay  inheritance.  Its  fruit  or  benefit  is,  that  upon 
a  vacancy  of  the  living,  the  owner  possesses  a  right 
to  present  to  the  bishop  a  person  in  holv  orders  to  be 
admitted  and  instituted.  The  only  obhgation  which 
the  law  imposes  upon  him  in  tlie  exercise  of  tide 
right  is,  that  he  should  present  a  fit  pexvon.  It  is 
the  duty  of  the  bishop  to  ascertain  the  fitness  of  the 
clerk  presented  to  him.  If  the  bishop  refuaea 
admission  upon  the  ground  that  the  presentee  is  not 
a  fitperson,  the  patron  is  entitled,  under  the  Statute 
of  Westminster  the  Second,  chap.  5,  to  sue  in  quare 
impedit  to  compel  the  admission  of  his  clerk,  or  to 
require  the  bishop,  by  plea  to  the  action,  to  show  the 
cause  of  his  refusal;  of  the  sufficiency  of  which 
plea  the   court  is   to   judge.     That  this  is   the 
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ies«i«r  conne  of  prooeediiig  iqipeMra  from  the 
feUowisg  pMttge  in  2ad  Iiurtitiite»  681:  <<Ia 
»  fowB  impfdit  farooght  agiiast  the  buhop  for 
nfiiial  of  the  clerk  he  mutt  show  the  oaiue 
of  his  refusal  spedaUy  and  directir  (for  whether 
the  caoae  be  ipiritnai  at  temporal  m  examination 
ci  the  biahop  concladea  not  the  i^aintifF}  to  the 
intent  the  court  may  reeolT*  whether  the  oauie  be 
JQBt  or  no,  or  the  party  may  deny  the  same ;  and 
then  the  court  shall  write  to  the  metropolitan  to 
certify  the  lame ;  or  if  the  cause  be  temporal  and 
sufficient  in  law  (which  the  court  must  deddeX  the 
nme  may  be  traTersed,  and  an  lasue  thereap(m 
joined,**  &c  From  this  passage  it  is  clear  that  the 
judgment  of  the  bishop,  and  his  refusal  to  admit 
the  clerk  upon  the  ground  of  unfitness,  is  in  no 
case  fiouL  The  plea  of  the  bishop  founds  his 
rejectioD  of  the  clerk  upon  the  absence  of  a  sufficient 
testimonial  from  the  B^hop  of  Manchester ;  and  in 
support  of  the  plea  it  was  contended  by  his  counsel 
that  such  a  testimonial  from  a  bishop  of  a  derk 
coming  from  one  diocese  to  another  has  been  an 
establiabed  principle  of  the  church  from  the  earliest 
period.  Authorities  for  this  proposition  were,  with 
great  learning  and  research,  drawn  by  them 
nou  the  decrees  of  councils,  from  ancient  consti- 
tutions and  canons  of  the  chureh,  and  from  the  works 
of  eminent  writers  upon  ecclesiastical  law.  And 
they  relied  also  upon  the  48th  of  the  canons  of 
16CMS,  which  canon  th^  described  as  embodying  in 
them  in  many  of  their  particulars  the  ancient  law 
of  the  Church.  With  respect  to  the  reliance  plaoad 
upon  the  law  of  the  Cnuroh  in  support  of  the 
bishop's  plea,  it  is  soffident  to  obserre,  in  the  words 
of  Tindal,  C.  J.,  in  the  case  of  Rue.  t.  MilUa,  10 
&  ft  F. 680,  ''that  it  has  long  been  settled  and 
estahliahed  law  that  the  canon  law  of  Europe  does 
not,  and  nerer  did,  as  abody  of  law%  form  part  of 
tlR  law  of  Engiand."  *^  Such  canons  and  constita- 
tiona  efdesiastical,  indeed,  as  have  been  allowed  by 
general  custom,  and  consent  within  the  realm,  and 
are  not  contrary  or  repugnant  to  the  laws,  statutes^ 
and  customs  thereof,  nor  to  the  damage  or  hurt  of 
the  King's  prerogatifre  are"  (as  Lord  Hardwidee 
asid  in  MiddUum  t.  CnfU},  *<stiU  in  fosoe  within 
tUareahn  as  the  Kingi  Eodesiasticsl  Law  of  the 
same."  E^en  then  if  the  aadent  law  of  the  Church 
gave  such  power  to  the  bishop  as  is  relied  upon  in 
tlie  plea,  as  there  is  no  proof  that  it  was  ever 
'^  allowed  by  general  custom  and  consent  within  this 
isalm,"  if  such  power  exists,  some  other  ground  of 
support  must  be  sought  for  it.  This,  it  is  said  by 
the  oonnsel  for  the  bishop,  is  to  be  found  in  the  48th 
of  the  canons  of  1608.  Aeootding  to  tiie  opinion  of 
Lotd  Hardwicke  in  MiddbUn  r.  QrojtMf  these  canons 
in  general  do  not  bind  the  laity  vroprio  vioore, 
though  some  of  them  which  are  "•  deeiaratoiy  ot  the 
ancient  usage  and  law  of  the  churdi  leeeiTod  and 
allowed  here,"  may,  by  virtue  of  such  allowance  be 
binding  upon  the  lai^.  No  such  aoo^tance  and 
aBowance  can  be  pleaded  in  f  arour  of  the  right  of 
the  iMsfaop  to  require  the  particular  testimonial  upcm 
tiie  non-production  of  which  he  refused  to  admit 
the  plaintiff's  presentee  eren  if  the  48th  canon 
gave  him  such  ri^t,  and  applied  to  the  case. 
However  binding,  therefore^  tms  canon  may  be  on 
the  deric  presented  for  admission,  I  do  not  see 
how  it  can  affect  the  temporal  right  ctf  the  patron 
present  a  fit  person  to  the  bishop,  and  to  question 
the  bishop's  power  to  impose  any  condition  upon  his 
admission,  eaocept  such  as  has  been  sanctioned  by 
long  established  ussge,  and  is  reasoaably  necessary 
to  enaUe  the  Mshop  to  judge  of  the  fitness  of  the 
person  ptoeenlcd.  The  plea  of  tibe  bishop  states 
that  the  further  and  snffident  testimony  which  he 
required  from  the  derk  presented  to  him  for  ad- 
missiont  was  *' Testimony  from  the  Bishop  of 
Manchester  of  the  presentee's  honest  coBvcnatioB, 


ability,  and  conformity  to  the  ftcdesiastiral  laws  of 
England."  This  testimony  in  the  case  of  curates 
and  mimsters  removing  from  one  diocese  to  another, 
must,  .by  Ihe  48th  canon,  be  ordained  from  the 
bishop  of  the  diocese  whence  they  came.  But  the 
canon  does  not  apply  to  institutions  to  benefices,  but 
only  to  the  service  of  cures.  This  appears  to  me 
to  be  dearly  shown  by  the  precediiig  canons,  45,  46, 
and  47,  which  give  an  interpretation  to  the  words 
*'  Curates  and  ministers  "  in  the  48th  canon.  The 
canon  which  really  applies  to  the  case  of  clerks 
presented  to  the  bishop  for  admission  is  the3dth» 
which  is  headed  "  Cautions  for  institution  of 
ministers  into  benefices,"  and  which  is  in  the 
following  words: — *'No  bishop  sliaU  institute  any 
to  a  benefice  who  hath  been  ordained  by  any  othcHr 
bishop^  except  he  first  show  unto  him  his  letters  of 
orders,  and  bring  a  snffident  testimony  of  his 
former  good  life  and  bdiavioor  if  the  bishop  shall 
require  it,  and,  lastly,  shall  apjpear  upon  doe  exami- 
nation to  be  worthy  of  the  ministry."  The  '*  snffident 
testimony"  required  by  this  canon  has  by  long 
established  practice  consisted  of  a  testimonial  by 
three  beneficed  dergymen  countersigned,  if  they 
are  not  beneficed  in  the  bishop's  diocese  to  whom 
the  testimonial  is  given,  by  the  bishop  of  the  diocese 
in  which  the  benefices  are  respectively  situate,  that 
the  ptesentee  has  been  personally  known  to  them 
lor  three  years  last  past,  that  they  have  had  oppor- 
tunities of  observing  his  conduct,  that  during 
the  whole  of  that  time  they  verily  believe 
that  he  lived  piously,  soberly,  and  honestiy,  and 
that  they  have  not  heard  anything  to  the  contrary 
thereof,  nor  that  he  has  at  any  time  held,  written, 
or  taught  anything  oontnu^  to  the  doctrine  or 
disdpUne  of  the  Church ;  and  that  they  believe  him 
to  b(^  as  to  his  moral  conduct,  a  person  worthy  to 
be  admitted  to  the  benefice.  This  "  snffident  testi- 
mony," it  is  avored  by  the  replicatiou,  was  pro* 
duoed  by  the  presentee  of  the  plaintiff  to  the  bisnopk 
Neither  the  Isnguage  of  the  canon  nor  the  established 
practice  in  the  case  ot  the  admission  to  a  benefice 
of  a  clwrk  coming  from  another  diooese,  sanctions 
the  requisition  of  the  bishop  that'  he  should  bring 
with  lum  the  testimonial  which  is  required  by  the 
48th  canon  of  his  honesty,  ability,  and  confonaatj 
to  the  ecdesiastical  laws.  The  plea  of  the  bishcn^ 
not  only  alleges  that  he  was  entitled  and  bound, 
and  ought,  by  the  laws  ecdesiastical  of  England,  to 
require^  have,  and  reodve  such  testimony  from  the 
bishop  of  the  diooese  from  whence  the  presented 
derk  had  come,  but  also  that  it  was  for  him  to 
adjudge  wlieth«r  it  was  suffidenty.  and  to  require 
further  testimony^  if  he  thought  fit;  and  in  the 
event  of  such  f  upthsi  testimony  satisfactory  to  him 
not  being  produced  after  the  l^pse  of  six  months 
from  the  avddaaoe  of  the  living  to  collate  a  derk 
of  his  own,  and  all  this  without  notice  to  the  plain- 
tiff, the  owner  of  the  advowson.  If  this  plea  be 
good,  it  is  immaterial  that  the  derk  presented 
should  be  perf ectiy  fit,  of  the  lawful  ags^  in  holy 
orders,  and  his  leamingand  morals  beyond  all  excep- 
tion, or  that  all  the  bishops  in  England,  except 
the  Mshop  of  the  diocese  where  he  hdd  cure  of 
souls,  shoidd  give  testimony  to  his  fitness; 
still,  if  the  bishop  of  the  diooese  from  whence  he 
came  did  not  give  such  a  testimony  as  the  bishop 
of  the  diocese  in  whicb  the  bonefioe  to  which  he  is 
pteseaAed  is  situate  adjudgod  snffident,  the  owner 
of  the  advowson,  after  the  lapse  of  six  months, 
without  any  notice^  would  be  deprived  of  his  right 
of  presentation.  The  patron  would,  under  such 
circumstanoes^  be  at  the  mercy  of  the  bishop,  who 
capvidously,  or,  at  all  events,  of  his  own  mere 
authority  and  absolute  will,  might  adjudge  in  his 
own  mind  that  the  testimony  was  not  suffUuent, 
without  any  appeal,  or  possibility  of  iqvpeal,  to  a 
le^^tribunaL    Thia  would  be  quite  contrary  to  the 
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right  of  the  pfttron  to  challenge  the  rejection  of  his 
liresentee^  and  to  enforce  hifl*rightof  presentation  hj 
'quare  tmpedit^  ^  nnlees  the  bishop  spedilcaliy  states 
in  his  plea  some  reasonable  cause  wherefore  the 
•clerk  presented  is  not  fit : "  (per  Lord  EUenborough, 
Btx  ▼.  ArchbUhop  of  Canterbwj,  16  East,  117.)  ITie 
atiVLte  shown  by  the  bishop  in  his  plea  must  be  one 
tipon  the  safflciency  of  which,  in  point  of  law,  the 
«oart  may  decide,  or  which  may  be  traversed,  and 
issue  joined  upon  it,  to  be  tried,  if  the  cause  be 
spiritual,  by  the  certificate  of  the  archbishop,  and 
if  temporal,  by  a  jury.  But  the  cause  of  refusal 
to  admit  the  plaintiff's  presentee  which  is  averred 
in  the  plea  takes  away  from  the  court  all  power 
of  judgment  in  the  matter.  It  asserts  a  right  in 
the  bishop  finally  to  decide  upon  the  rejection  of 
the  presentee,  without  assigning  any  reason,  and, 
consequently,  without  any  possibility  of  appeal 
from  his  decision.  This  is  utterly  repugnant  to 
reason,  and  to  the  authorities,  which  hare  decided 
that  the  patron  may  protect  his  temporal  right  of 
presentation  by  calling  upon  the  bishop  to  show,  by 
plea  to  a  mutre  impeditj  such  a  cause  for  his  ref assl 
to  admit  the  presentee  as  a  court  of  law  may  inquire 
into  and  determine  as  to  its  sufficiency.  I  think  the 
plea  is  also  objectionable  for  want  of  an  averment  ol 
notice  to  the  plaintiff  that  the  clerk  had  not  in  the 
judgment  of  the  bishop,  produced  to  him  sufficient 
testimony  of  fitness  to  be  admitted.  The  right  of 
presentation  to  a  living  is  (as  has  been  already 
stated)  a  mere  temporal  right.  If  the  patron  pre- 
sents a  fit  person,  who  produces  all  the  proofs  of  his 
fitness  which  the  bishop  can  rightfully  require,  it  is 
the  light  of  the  patron  to  have  his  clerk  admitted. 
If,  for  any  reason  determined  upon  by  the  bishop, 
the  clerk  should  prove  unfit,  the  patron  is  clearly 
entitled  to  notice,  as  he  might  acquiesce  in  the 
bishop's  judgment,  and  present  another  person  to 
him  for  admission.  It  would  be  unjust  and  unrea- 
sonable that  the  bishop  should  be  at  liberty  to  wait 
the  lapse  of  six  months  without  any  notice  to  the 
patron,  and  then,  acting  upon  his  own  secret  judg- 
ment, collate  his  own  derk  to  the  living.  For  these 
reasons  I  think  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  is  right,  and  ought  to  be 
affirmed. 

Lord  Cra^zcwobth.— Mv  Lords,  the  opinions  that 
were  given  in  your  Lordships'  house  by  the  learned 
judges  seem  to  me  entirely  to  exhaust  Uie  subject. 
The  case  turns  entirely  upon  the  suffidency  of  the 
plea  of  the  Bishop  of  Exeter  in  a  proceeding  of 
^luxre  innpeditf  with  reference  to  the  living  of  Tre- 
-gony,  in  the  county  of  Cornwall.  The  plea  of  the 
'bishop,  after  stating  that  the  church  is  in  his  dio- 
cese, and  that  he  only  claims  as  bishop  after 
Tacancy.  goes  on  to  state  that  the  plaintiff  presented 
John  Reid  as  his  clerk;  that  Reid  had  not  been 
•ordained  by  him  as  Bishop  of  Exeter,  that  Reid 
t^aroe  from  a  foreign  diocese,  viz.,  the  diocese  of 
Mandiester,  in  which  he  had  then  lately  held  a 
benefice  with  cure  of  souls ;  and  that  Reid  did  not 
produce  from  the  bishop  of  the  diocese  f mm  whence 
he  came  any  suffident  testimony  ecrorrling  to  the 
ecclesiastical  laws  of  England,  of  hia  honest  con- 
versation, abili^,  and  conformity  to  the  eccle- 
siastical laws  of  England,  or  such  testimony  as  a 
bishop  ought  to  require  and  have  from  the  bishop 
from  whose  diocese  he  came ;  that  Rdd  brought 
testimony  from  the  Bishop  of  Manchester  which  he, 
the  Bishop  of  Exeter,  held  not  to  be,  and  which 
was  not,  suffident  testimony,  according  to  the  eccle- 
siastical laws  of  England,  of  Reid's  honest  conver- 
sation, ability,  and  conformity  to  the  ecdesiastical 
laws  of  England,  or  such  testimony  as  a  bishop 
ought  to  recdve  according  to  law;  and  that  the 
bishop  informed  Reid  that  it  was  not  sufficient,  and 
that  the  bishDp  required  further  testimony.    These 


are  the  averments  of  the  plea.  Itgoesonto  tatethat 
Rdd  departed  and  never  returned,  and  further  testi" 
mooy  was  not  produced,  though  suffident  time  was 
allowed.  Then  it  goes  on,  by  way  of  addition,  that 
before  the  collation  after  mentioned  in  the  plea  the 
bishop receivedfrom  theBishopof  Manchester  further 
testimony  from  which  he  had  reason  to  believe,  and 
did  believe,  that  Rdd,  while  beneficed  in  the  dio- 
cese of  Manchester,  had  been  guil^  of  an  attempt 
to  commit  sunony,  by  sdidting  one  Frands  M. 
Knollis  to  enter  into  a  simoniacal  contract  touching 
another  benflfioe  then  held  by  Rdd,  and  that  he 
was  not  a  person  of  honest  conversation,  ftc,  all 
which  was  known  to  Rdd.  Wherefore,  after  a 
lapse  of  six  months,  the  bishop  says  he  presented 
BoswelL  Now  the  question  is,  whether  that  is  a 
valid  plea,  wliether  it  affords  a  good  answer  to  the 
complaint  of  Marshall  that  the  bishop  has  refused 
to  institute  his  clerk  whom  he  presented.  The 
judges  unanimously  say  that  that  is  a  bad  plea^  and 
I  am  clearly  of  opinion  that  the  judges  are  lig^t. 
Mr.  Justice  Willes  says:— *' The  key  to  the  right 
dedsion  df  this  case  is  the  dementsiry  propodtum, 
that  a  patron  is  entitled  effectually  to  present  any 
fit  person,  that  is  to  say,  a  person  of  the  canonical 
age,  in  orders  (or,  at  least,  who  can  obtun  ordina- 
tion before  admittance),  of  suffident  learning,  and 
ag^nst  whose  orthodoxy  and  morals  no  charge  can 
be  eatabUshed."  No  one  can  question  this  as  bdng 
a  true  exposition  of  the  law,  and  it  follows  as  a 
corollary  that  a  bishop  refusing,  en  vacancy  of  a 
benefice,  to  institute  a  clerk  duly  presented  by  the 
proper  patron,  must  state  that  the  presenter  is  not 
a  fit  person  to  be  instituted,  and  must  aver 
directly  why  he  is  unfit  ;  that  is,  he  must  aver 
some  ground  of  objection,  depending  either  on 
matter  of  fact  or  matter  of  law,  in  order  that 
in  the  one  case  the  validity  of  the  objectioa 
may  be  tried  by  a  jury,  and  in  the  other  may  be 
dedded  by  the  court.  Here  no  such  objection  is 
stated.  It  is  merely  stated  tliat  the  Bishop  fof 
Manchester  did  not  furnish  a  testimonial  which  the 
Bishop  of  Exeter  says,  according  to  the  ecclesias- 
tical  law  of  England,  he  was  entitled  to  require. 
Whether  he  was  so  entitled  to  require  is  the  questioii 
to  be  determined.  Now  a  derk  in  such  case  has  no 
means  whatever  of  compelling  the  bishop  from 
whose  diocese  he  oomes  to  give  him  a  testimoniaL 
It  Ib  consistent  with  the  plea  that  Reid  is  a  perfectly 
learned,  pious,  and  orthodox  derk,  but  yet  if  tho 
plea  is  good  he  has  no  means  of  obtaining  restitu- 
tion, and  the  patron  is  deprived  of  his  temporal 
right  The  learned  judges  have  so  entirdy  exhausted 
the  case  that  I  do  not  think  I  should  be  usefully 
oocupjing  your  Lordships*  time  if  I  did  more  than 
say  that  I  entirdy  concur  not  only  in  the  result 
at  which  they  have  snived,  but  in  the  grounds  upon 
which  they  found  thdr  judgment. 

Lord  Wbstburt. — ^My  Lords,  an  advowson  or 
right  of  patronage  to  a  living  with  cure  of  souls  is, 
according  to  our  law,  a  lay  fee  or  temporal  inherit- 
ance, and  its  ownership  and  mode  of  enjoyment,  are 
determined  by  the  common  law.  Ecdedastical  law 
has  no  further  room  for  interference  than  this :  that 
the  owner  of  the  advowson  is  bound  to  present  a 
clerk  fit  in  doctrine,  learning,  and  morals;  and 
that  if  the  clerk  be  unfit  the  bishop  may  object  to 
institute  him.  But  if  the  bishop  refuses  to  institute, 
he  is  bound  by  law  to  state  his  objection  in  a  pr^ 
dse  and  definite  manner,  so  tliat  the  patron  may  he 
able  to  have  the  validity  or  truth  of  the  objection 
tried  by  law ;  that  is  by  the  conunon  law  courts,  if 
it  be  an  objection  founded  on  immorality,  and  by  the 
metropolitan,  if  the  objection  be  for  error  in  doc- 
trine, or  insuffideucy  of  learning.  The  present  case 
depends  on  the  suffidency  of  the  ground  of  refusal 
as  set  forth  in  the  plea.    It  is  obvious  that  of  the 
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•nfldaicj  of  tlie  ptxaontoe  in  point  of  learning  and 
doctrine,  the  biahop  may  latisf y  himielf  by  personal 
enmination ;  but,  on  the  point  of  moral  conduct,  the 
tiibopmuat  depend  upon  external  evidence.  On 
the  Inquiry  thenafore  as  to  the  fitness  of  tiie  derk  in 
point  of  morals,  it  seems  necessary  that  he  should 
Diing  to  the  bishop  some  testimony  or  certificate 
toDcning  the  honest  conversation  of  his  antecedent 
life.  And  the  question  then  arises  whether  the 
Isv  requires  for  this  purpose  any  precise  or  de- 
fined form  of  testimonial  The  bishop  contends  at 
the  bar  thmt,  by<the  immemorial  law  of  the  Church, 
10  cases  where  the  presentee  has  previously  had  cure 
of  souls  in  another  diocese,  it  is  incumbent  on  him 
to  bring  letters  of  testimonial  from  the  bishop  of 
that  ^ooese ;  and  his  counsel  cited,  with  much  dili* 
gmoe  and  learning,  many  books  and  authors  who 
have  written  on  the  canon  law,  for  the  purpose  of 
proving  that  this  was  the  established  rule  and  usage 
of  the  Church  previously  to  the  Heformation.  If  it 
had  been  pleaded  and  proved  that  this  alleged  old 
rale  and  usage  had  been  received,  observed,  and 
acted  upon  in  the  Church  of  England  since  the 
Beformation,  it  is  possible  that  it  might  have  been 
shown  that  this  particular  kind  of  testimonial  was 
1^  law  an  essential  criterion  of  the  moral  idoneity 
of  the  derk ;  but  this  is  not  the  case  actually  raised 
by  the  plea;  and  it  may  be  matter  of  regret  tliat, 
from  the  defects  of  the  pleading,  the  real  defence 
probably  has  not  been  raised.  The  plea  does  not 
distinctly  state  that  by  ecclesiastical  law,  as  re- 
ceived and  prevailing  by  general  consent  and  custom 
throu^out  the  realm,  and,  therefore,  part  of  the 
common  law,  the  certificate  of  the  former  bishop 
is  a  necessary  condition  of  the  fitness  of  the 
cleric;  nor  does  it  aver  that  it  has  been  the 
invariable  practice  and  usage  of  the  Church, 
and  of  the  Anglican  Church  in  particular,  for 
the  bishop  to  whom  the  derk  is  presented 
to  require  and  receive  from  tiie  former  bishop 
iodi  a  testimoniaL  In  fact,  there  is  no  state- 
ment of  |the  usage  or  practice  of  bishops  in 
this  respect,  but  simply  an  averment  that  the  derk 
did  not  at  any  time  bring  with  him  a  sufildent 
testimony  from  the  bishop  of  the  former  diocese, 
or  any  such  testimony,  as  he,  the  Bishop  of  Exeter, 
was  bound  and  ought,  by  the  laws  ecclesiastical  of 
England,  to  require,  have  and  receive  from  the 
bishop  of  the  diocese  whence  the  derk  came.  In 
consequenoe  of  the  want  of  such  a  testimonial,  the 
biihop  declined  to  make  any  inquiry  into  the 
moral  fitness  of  the  clerk,  or  to  receive  the  testi- 
mony of  any  other  persons,  but  peremptorily  rejected 
the  presentee.  To  justify  this  refusal  the  bishop 
appeals  to  the  laws  ecclesiasticaL  It  is  incumbent 
on  him  to  show  either  some  written  law  binding  the 
dergy,  or  a  general  usage,  which  may  be  taken  as 
evidence  of  law  from  which  the  legalitv  of  imposing 
soch  a  condition  is  shown  or  may  be  mfened.  No 
decided  case  or  writer  of  authority  has  been  dted 
for  the  purpose  of  showing  that  such  a  condition 
has  been  recognised  in  any  of  our  courts  of  justice. 
Whatever,  therefore,  may  have  been  the  canon  law 
prior  to  the  Beformation,  in  this  respect  there  is 
nothing  to  show  that  it  became  part  of  the  common 
law  of  this  realm.  The  question  remains  whether 
the  case  of  the  bishop  can  be  supported  by  the 
canons  of  1608,  and  particularly  by  the  89th  and 
48th  of  these  canons  or  either  of  them.  It  is  true 
that  the  canons  of  1608  do  not  bind  the  laity,  nor 
the  clergy  as  to  temporalities;  but  they  wiU  be 
authority  if  they  lay  down  any  rule  as  to  the  fitness 
of  clerks  presented  by  lay  proprietors  of  advowsons, 
inafmuch  as  the  idondty  of  the  derk  and  the  mode 
of  examining  into  it  by  the  bishop,  fall  properly 
within  the  scope  of  ecclesiastical  law.  The  bishop 
appeals  particularly  to  the  language  of  the  48th 
canon,  the  words  of  which  are  set  forth  in  his  plea, 


and  he  contends  that  the  word  ''curate"  is  to  be 
taken  in  the  largest  sense,  so  as  to  include  derka 
presented  for  initltution  to  benefices.  But  it  is  not 
possible  to  adopt  this  construction  when  attention 
is  given  to  the  preceding  89th  canon,  which  is 
expressly  entitled  *'Cauuons  for  institution  of 
ministers  into  benefices.**  And  as  the  directions  in 
the  89th  canon  differ  in  some  important  particulars 
from  the  directions  in  the  48th,  it  is  not  to  be  sup- 
posed that  two  inconsistent  sets  of  rules  were 
intended  to  be  laid  down  toudiing  the  institution 
of  clerks.  The  class  of  persons  intended  to  be 
designated  by  the  words  ''  curates  "  and  **  ministers" 
seem  to  be  unbeneficed  derks  who  were  employed 
to  perform  spiritual  duties  in  the  benefices  of  others 
with  the  sanction  of  the  ordinary,  and  who  might 
properly  be  required  to  bring  letters  demissory  from 
the  bishop  of  the  diocese  where  they  had  been  pre- 
viously employed.  The  89th  canon,  therefore,  in 
the  absence  of  the  plea  and  proof  of  uniform  usage, 
and  of  any  other  judicial  authority,  is  the  only 
evidence  of  the  law  ecdesiastical  on  the  subject  of 
this  plea.  Ajid  it  is  dear  that  it  by  no  means 
warrants  the  position  that  the  bishop  is  entitled  to 
require  the  testimonial  ai  the  former  bishop  as  a 
wecedent  condition  to  his  institution  of  the  presentee. 
The  rule  contended  for  by  the  Bishop  of  Exeter 
would  certainly  open  the  door  to  very  arbitrary 
and  capridous  proceedings,  rendering  the  title  of 
the  derk  and  the  right  of  the  patron  entirdy 
dependent  on  the  will  of  the  prior  bishop.  Such  a 
condusion  is  at  variance  with  reason,  and  therefore 
repugnant  to  what  is  called  **  the  policy  of  the  law.'* 
At  the  same  time  if  such  a  rule  had  been  pleaded 
by  the  bishop  to  have  been  the  invariable  usage  of 
the  Church,  from  the  earliest  times  down  to  the 
Beformation  (whidi  would  be  evidence  of  its 
bdng  a  law  of  the  Church),  and  that  it  had 
been  continued  and  uniformly  recognised  and  acted 
upon  by  the  bishops  of  the  Anglican  Church  since 
the  Beformation  rwhidi  mi^t  have  shown  it  to 
have  been  recdvea  and  adopted  as  part  of  the  law 
ecclesiastical  recogniaed  by  the  common  law)  the 
fitness  of  the  rule  ought  not  to  be  questioned. 
Nothing  of  this  kind  has  been  proved,  nor  could  it 
be  averred  consistently  with  the  language  of  the 
89th  canon,  which  requires  only  that  the  presentee 
shall  bring  a  sufiteient  testimony  of  his  former  good 
life  and  oehaviour,  if  the  bishop  shall  require  it — 
a  rule  which  enables  him  to  obtain  suffident  testi- 
mony from  any  competent  quarter,  without  con- 
fining him  to  the  sole  discretion  and  opinion  of  the 
former  bishop.  For  these  reasons,  I  am  of  opinion 
that  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Judgment  of  Exchequer    Chamber  affirmed,  toith 
costs. 

Solicitor  for  appellants,  George  E,  PMlbrick. 
Solicitors  for  respondent,  Bel/rage  and  Middleton, 


C0X7BT  OF  aUEEN'S  BENCH. 

Beportad  by  T.  W.  BAUirDSBs  and  J,  Shoktt,  Emits., 
Barristan-at-Law. 

Saturdag^  April  25, 1868. 

Lawbbncs  (app.)  V.  King  (resp.) 

The  Highwag  Act  1864  (27  f-  28  Vict.  c.  101)  «.  25— 
Cattle  "  lying  about  the  highway'*— Penalty, 

The  Highwag  Act  1867  (27  ^  28  Vict,  c  101)  s.  26, 
enacts  that  ^  if  any  horse  ...  sheep^  {(^fiscU 
any  time  found  straying  on  or  lying  about  any  high- 
way or  aerou  any  part  thereof^  or  by  the  sides  thereof 
{exotpt  OS  euehjHtrte  qf  <isy  highway  aspassflver  any 
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commcn  or  watf  or  tamckmtd  gronnd)  the  iMoner  or 
oumora  thereof  shail  fir  every  animal  n  fimnd  ttra:^ 
ing  or  lying  he  liabh  to  a  penalty"  ^ 

Certain  sheep  belonging  to  the  appellant  were  fiund 
lying  on  a  highway,  but  they  were^  at  the  time  that 
they  were  so  fiund,  under  the  control  and  in  the  charge 
of  a  keeper  or  driver : 

Held,  that  the  sheep  were  ^^hfing  about  the  highway** 
within  the  meamng  of  tJke  (wove  section,  and  that  the 
appeUani  had  been  righthf  comvieted  utkder  it. 

This  was  a  case  stated  by  two  justices  of  Hert- 
fordshire relating  to  a  ooaviction  under  the  High- 
way Act  of  1864. 

Sect.  25  of   that  Act  (27  &  28  Vict.  c.  101), 

repealing  the  74th  section  of  the  Highway  Act 

1835,  enacts  that 

If  any  hone,  mare,  gelding,  ball,  oz,  cow.  heifer,  steer,  oalf* 
mule,  088,  sheep,  lamb,  goat,  kid,  or  swine  is  at  any  time 
found  straying  on  or  lying  about*  any  highway  or  across 
any  part  thereof,  or  by  the  sides  thereof  (except  on  soch  parts 
of  any  highway  as  pass  oyer  any  common  or  waste  or  unin- 
dosed  ground),  the  own^r  or  owners  thereof  shall,  for  every 
animal  so  found  straybig  or  lying,  be  liable  to  a  penalty  not 
•zceedfng  five  shillings,  to  be  recoTered  in  a  summary  manner, 
together  with  the  reascnabie  expense  of  remo^g  each 
animal  from  the  hlghwi^  where  it  is  found  to  the  fields  or 
stable  of  the  owner  or  owners,  or  to  the  common  pound  (if 
any)  of  the  parish  wliere  the  same  shall  be  found,  or  to  such 
other  idaee  as  may  have  been  piOTided  for  the  pmpose  ;  pro- 
vided always  that  no  owner  of  any  sooh  animal  shall  in  any 
case  pay  more  than  the  sum  of  Chirtv  shillings,  to  be  recovered 
as  aforesaid,  over  and  above  such  reasonable  expenses  as 
aforesaid,  Inclodtaig  tti«iisnal  fees  andohargee  of  tlieaotliorlBed 
keeper  of  the  poond;  provided,  alao^  thai  noticing  in  this  Aet 
ahall  be  deemed  to  extend  to  take  away  any  right  of  pastorase 
which  may  exist  on  the  sides  of  any  highway. 

A  complaint  was  preferred  under  this  section 
against  the  appellant  for  that,  on  the  17th  day  of 
Jnoe  1867,  at  the  pariah  of  Hatfield,  in  the  county 
of  Hertford,  sixteen  sheep  and  twelve  lamhs,  the 
property  of  the  aaid  appellant,  were  found  lying 
about  the  highway  there,  contrary  to  the  Highway 
Act  1864.  It  was  found  as  a  fact  by  the  justices 
that  the  animals  were  under  the  control  of  a  keeper 
at  the  time  they  were  found  lying  abeut  the  high- 
way. It  was  contended  before  tlw  justices,  on  the 
part  of  the  appellant,  that  as  there  was  a  keeper 
with  the  sheep  and  lambs  when  found  by  the  com- 
I>lainant,  they  could  not  be  sud  to  have  been  found 
**  lying  about  the  highwv  "  within  the  meaning  of 
the  25th  section  of  the  Highway  Act  1864,  but  that 
in  order  to  render  the  ai^Uaiit,  as  the  owner  of  the 
sheep  and  lambs,  liable  to  the  penalty  under  that 
section  the  sheep  and  lambs  should  have  been  found 
'*  lying  about  the  highway  **  without  a  keeper.  The 
justices  thought  that,  inasnmch  as  the  words 
*'  without  a  keeper,'*  which  appeared  in  the  74th 
section  of  the  Highway  Act  1835,  are  omitted  from 
the  25th  section  of  the  Highway  Act  1864,  the 
intention  of  the  Legislature  was  to  prevent  any 
cattle  being  allowed  to  be  about  any  highway  for 
the  purpose  of  depasturing,  whether  with  or  without 
a  keeper,  as  such  practice  is  very  common,  and  is 
the  cause  of  considerable  damage  being  done  to  the 
hedges,  banks,  and  fences  of  adjoining  owners.  No 
right  of  pasturage  was  claimed  by  the  defendant  on 
the  sides  of  the  highway.  The  jusfeices,  therefore, 
convicted  the  appellant  of  the  ojfence,  and  ordered 
him  to  forfeit  and  pay  tiie  sum  of  2a.  4<i,  being  at 
the  rate  of  id,  per  head  for  twenty-eight  animals 
found  lying  as  aforesaid,  and  IQs,  6(2.  for  the  costs 
attending  tboeonvietion. 

Denman,  Q.  C.  (with  him  Ludlow\  in  support  of 
the  conviction.  The  ofifence  on  which  the  statute 
impoKs  a  penalty  is  that  of  aUowing  cattle  to  ^  lie 
about "  the  highway,  whether  with  or  without  a 
keeper.  Sect.  74  of  the  Highway  Act  of  1885  (5&6 
Will.  4,  c  50)  enacted  "^tfaat  if  any  horsey  ass, 
sheep,.  SFine,  or  other  beast  or  cattle  of  aay  kind 


shall  at  any  time  be  found  waadering,  straying  or 
lying,  or  being  depastured,  on  any  highway  or  oa 
the  sides  thereof,  without  a  keeper,  &o. ;  any  svr- 
veyor,  or  aay  other  person  authorised  by  liimtis 
hereby  required  to  seize  and  impound  every  such. 
horsey"  &e.  The  words  *' without  a  keeper*'  are 
deliberately  omitted  from  the  Act  of  1864,  whidi 
shows  the  intention  of  tiie  Legislature  to  make  the 
mere  '*  lying  about "  the  highway  an  offence. 

Pi^andy  on  behalf  of  the  appelant,  referred  to  the 
case  of  Morris  v.  Jeffrise,  35  L.  J.,  143,  M.  C^  in 
which  it  was  h^  that  a  horse  gnuring  on  the  side 
of  a  turnpike-road  under  the  control  of  a  carter 
who  was  standing  a  few  yards  off,  was  not  liable  to 
be  impounded  under  4  Geow  4,  c  95,  s.  75,  though 
that  statute  provided  that  any  horse,  Ac.,  found 
^  tethered  or  wandering,  straying  or  lying  about  any 
turnpike-road,  except  parts  of  it  leading  thioagb 
unenclosed  common  or  waste  ground,"  might  be 
seized  and  impounded.  The  words  of  the  present 
Act  are  similar,  and  it  is  found  here  that  the  sheep 
were  under  the  control  of  a  keeper  at  the  time  th^ 
were  found  lying  on  the  road.  [Blackbosx,  J.— ^ 
The  facts  in  the  case  quoted  were  different  from 
thoee  of  the  present  case.  As  the  horse  in  that 
case  was  not  *^  lying  "  on  the  road,  the  only  questsoii 
was  whether  it  was  ''  straying/'  and  as  it  was  found 
to  have  been  under  the  control  of  a  carter  who  waa 
standing  close  by,  it  was  considered  that  the  horse 
could  not  be  said  to  be  "straying."  The  sheep  in 
the  present  case  were  " lying"  on  the  road,  and  it 
does  not  seem  to  matter  whether  they  were  under 
the  csfe  of  one  or  a  hundred  keepers.]  If  the  mere 
lying  down  on  the  road  is  to  be  treated  as  a  punish- 
able offence,  it  will  follow  that  if  one  of  a  flock 
of  sheep  which  are  being  driven  by  a  drover,  lies 
down  for  a  single  moment,  the  penal^  will  be  in- 
cuned.  [BLACKBOiwr,  J. — ^It  is  the  business  of  the 
droTer  not  to  allow  them  to  lie  down  even  for  a 
single  moment.  But  most  probably  if  the  aaiasl 
lay  down  only  for  a  moment,  it  would  not  be  held  t» 
be  "lying  about"  the  road  in  the  words  of  the 
statute— words  whioh  seem  to  unply  lying  down  for 
Bone  little  tame.    However,  that  is  not  the  present 

] 


Blaokburv,  J. — I  think  the  magistrates  in  this 
case  have  been  perfectly  right-^ght  not  only  in 
their  decision,  but  in  the  grounds  on  which  they  base 
it.  The  5  &6  Will.  4.  c.  50,  a  74,  made  it  an  offenee 
for  the  owner  of  any  horse,  ass,  sheep,  swtne,  or 
other  beast  to  allow  them  to  be  found  wandering, 
straying,  or  lying,  or  being  depastured  on  any 
highway,  or  on  the  sides  thereof  "  without  a  keeper.'' 
The  plain  construction  of  this  makes  the  offence  to 
consist  in  "wandering,  strayinf^  or  lying,"  and 
aoeording  to  the  dedsion  in  Morne  v.  J^fjitSy 
"  wandering  or  straying  "  would  not  be  held  to  take 
place  when  there  was  a  keeper  with  the  animals  at 
the  time.  Then  comes  the  Highway  Act  of  1864, 
repealing  this  section,  and  making  the  foUowinip 
provisioQ  instead : — "  If  any  horse,  maie,  gelding^ 
&C.,  is  at  any  time  found  stiaying  on  or  lying  about 
any  highway,  or  across  any  part  thereof,  or  by  the 
sides  thereof  (except  on  such  parts  of  any  highway 
as  pass  OTer  any  common,  or  waste,  or  uninhabited 
ground),  the  owner  or  owners  thereof  sindl,  for 
cTecy  animal  so  found  straying  or  lying,  be  liable 
to  a  penalty,  Ac.,"  to  wMdi  a  proriso  is  added 
"that  nothing  in  this  Act  shall  be  deemed  to  extend 
to  take  away  any  right  of  pasturage  which  may 
exist  on  the  sides  of  any  higfaws^r."  Now,  when  we^ 
look  at  diis  enactment  and  see  the  alteration  in  the 
language,  the  omission  of  the  words  "without  a 
keeper,"  there  can  be  no  doubt  that  the  intentloB 
of  the  Xjegislators  was  to  make  it  an  offenos  to 
aUow  cattle  to  be  "lymg  about"  the  highway.    If 
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the  caltle  be  under  the  control  of  a  keeper, 
and  he  neglect  his  dnty  and  allow  them  to  lie  down 
on  the  highway,  an  offence  is  committed  within  the 
meanittg  of  this  section.  I  do  not  think  that  there 
is  any  danger  of  it  being  held  that  if  a  sheep  lies 
down  for  a  single  moment  whilst  it  is  being  driren 
in  a  floek  tluvt  an  offence  is  committed ;  for  if  it  so 
lies  down  for  a  moment  and  is  at  once  ronsed  np  it 
could  hardly  be  said  to  be 'Mylng  about "  the  hi^- 
way.  As  to  the  case  of  Morris  y.  Jeffries^  there  is  a 
mtffced  difference  between  the  facts  of  that  case 
and  the  present.  In  that  case  the  horses  were  not 
fovad  lying  down,  but  were  grazing  under  the 
control  of  a  keeper,  and  the  case  decided  only  that 
animals  so  found  were  not  wandering  or  straying 
within  the  meaning  of  the  Act  of  1885. 

MuxoB,  J. — ^I  am  of  the  same  opinion.  I  think 
tiie  Highway  Act  of  1864  creates  two  distinct 
offsnces,  (1),  that  of  allowing  cattle  to  go  upon  the 
highway  at  all  without  a  keeper,  which  would  con- 
gtitiite  the  offence  of  <*  straying,"  and  (2)  that  of 
allowing  them  to  lie  about  tibie  highway,  eyen 
though  they  are  at  the  time  under  the  control  of  a 
keeper.  I  think  the  words  *' without  a  keeper," 
which  the  Act  of  1885  contains,  were  intentionally 
kft  out  in  the  Act  of  1864  with  the  yiew  of  raising 
the  coDstmetion  which  we  are  now  putting  on  the 
proyision  of  the  latter  Act. 

Attorney  for  appellant,  Wedlake, 

Attorney  for  respondent,  Beetham. 

Tueadcttf,  April  28,  1868. 

fi«K  V.  The  IUco&djbr  or  Woi.yBBHAicFiOK« 

In  the  Matter  of  an  appeal  of  Scott  (app.)  v.  The 
Justices  of  Wolverhampton  (resps.) 

OUenepMicatuma— 20  ^  21  Vict,  c  83,  s.  l^Seizure 
•^  oMoeae  hooka — IntexUon  of  the  paa$e$sor — Order 
far  dutrmctkn  of  books. 

When  on  Act  of  Parliament  prohibits  a  certain  thing 
from  being  done,  it  is  no  answer  on  the  part  of  theper^ 
son  who  wilfvUy  does  the  thing  prohibited  that  he 
had  no  improper  motive  in  doing  it. 

Bg  the  20  i'  21  Vict,  c  83  (^Sak  of  Obscene  Books,  &c.. 
Prevention  Act\  sect.  1,  it  is  enacted  that  it  shall  be 
Ipuofylfor  amt  two  justices,  «po»  complaint  that  the 
compkunant  has  reason  to  believe  and  does  believe  that 
any  obscene  books  are  kept  in  any  house  for  the  purpose 
of  sale,  and  that  one  or  more  articles  qf  the  like  cha- 
racter have  been  sold,  and  upon  the  justices  being  satis- 
fed  that  of^  of  such  articles  are  of  such  a  character 
and  description  that  the  publication  qf  thein  would  be 
a  wUsdemeanor,  and  proper  to  be  prosecuted  as  such,  to 
give  authority  by  warrant  to  a  constable  to  enter  into 
such  house,  and  to  search  for  and  seize  aU  such  books, 
and  to  carry  them  b^ore  such  justices,  who  are  to 
summon  the  occupier  of  the  house  to  show  cause  why 
the  articles  seized  shamdnst  be  destroyed}  and  upon  the 
hearing,  power  is  given  to  the  justices  to  orckr  such 
arbxles  to  be  destroyed  accordingly. 

The  appdhnt  was  proceeded  against  under  the  foregoing 
Act  for  having  in  hispossession  a  nundfer  qf  copves  of 
a  book  called  "  TTie  Confessional  Unmasked,*^  and  the 
justices,  upon  the  hearing,  ordered  thai  the  copies 
seized  should  be  destroyed.  Upon  an  appecd  against 
this  order  to  the  quarter  sessions,  the  recorder  quashed 
the  order.  Upon  a  case  stated  by  him  for  the  opinion 
of  the  QfteerCs  Bench,  he  said,  **  About  one-half  of 
the  pamphlet  relates  to  casuistical  and  controversial 
questions  which  are  not  obscene,  but  the  greater  half  of 
the  pamphlet  is  obscene  in  fact,  as  containing  passages 
which  relate  to  impure  and  filthy  acts,  words,  and 
ideas.    The  (q>peuant  did  not  keep  or  sell  the  said 


pamphlet  fbr  the  sake  qf  pain,  nor  to  pr^'udioe  good 
morids,  though  the  indiscnmiaate  sale  and  circulation 
of  them  is  cakulated  to  hone  that  effect  t  but  he  kq>t 
and  sold  the  pamphlet  as  a  nuAer  of  the  said 
*•  Protestant  Electoral  Union,*  to  promote  the  objects  of 
thai  society,  caul  to  expose  what  he  dsemn  to  be  errors 
of  the  Church  of  Borne,  and  particularly  the  tm- 
morality  of  the  oo^fessionaL  I  was  qf  opmion  that, 
under  the  cireumstanots,  the  sale  and  distribution  of 
the  pcnnphlete  would  net  be  a  misdemeanor,  nor  be 
proper  to  be  prosecuted  as  such,  end,  nocordinghf,  that 
the  possession  of  them  by  tJie  appettant  was  not  wdaw^ 
Jul  within  the  meaning  of  the  statute.  1  therefore 
quashed  the  order  made  by  the  said  justices,  and 
directed  the  pamphlets  seized  to  be  returned  to  the 
c^fpeUant:** 

Held,  that  the  recorder  was  wrong,  for  that  the  sale  of 
an  obscene  book, — one  calculated  to  corrupt  the  minds 
and  morals  qf  those  into  whose  hands  it  may  come,  is 
an  iruHctabk  misdemeanor,  even  though  a  good  ulterior 
object  was  intended  to  be  served  by  such  sale. 

This  was  a  case  stated  by  the  Becorder  of  Wol- 
yerhampton,  upon  an  appeal  by  one  Henry  Scott^ 
against  an  onler  made  by  the  justices  of  the 
borough  of  Wolyerhampton,  under  sect.  1  of  the 
20  &  21  Vict.  c.  83  (Sale  of  Obscene  Books,  &c., 
Preyention  Act),  for  seizing  and  destroying  a 
number  of  pamphlets  in  the  possession  of  one 
Henry  Scott,  called  '*  The  Confessional  Unmasked." 
The  case  stated  that  the  appellant  was  a  metal 
broker,  carrying  on  business  at  Wolyeihampton, 
and  was  a  member  of  a  body  styled  "  The  Protes- 
tant Electoral  Union,"  the  object  of  which  body  was 
''to  protest  against  those  teachings  and  practices 
of  the  Romish  and  Pnseyite  systems,  which  are  in 
England  immoral  and  blasphemous;  to  maintain 
the  Protestantism  of  the  Bible  and  the  liberty  of 
England  -,"  and  **to  promote  the  return  to  Parlia> 
ment  of  men  who  will  assist  them  in  those 
objects,  and  particularly  to  expose  and  defeat 
the  deep-laid  machinations  of  the  Jesuits,  and 
resist  grants  of  money  for  Romish  purposes.'* 
That,  in  order  to  promote  these  objects  and  princi- 
plesy  the  appellant  purchased  from  time  to  time,  at 
the  central  office  of  the  society  in  London,  copies  of 
a  pam|riblet  entitled  *' The  Confessional  Ummisked," 
showing  the  deprayity  of  the  Romish  priesthood^ 
the  iniquity  of  the  oonfesaioDal  and  the  questione 
put  to  females  in  confesaion,  of  which  pamphlet  he 
sold  between  2000  and  8000  copies  at  the  price  he 
gaye  for  them,  namely,  l&  each.  A  complaint  was 
then  pr^erred  against  him  before  two  of  the 
justices,  by  a  police  officer,  acting  under  the  direc- 
tion of  the  Watch  Committee  of  the  borough  of 
Wolyerhampton,  and  the  justices  issued  their  war* 
rant,  under  which  252  numbers  of  the  pamphlet 
were  seized  on  the  premises,  and  ordered  by  them 
to  be  destroyed  as  obscene  books  within  the  meaning 
of  Loid  Campbell's  Act  (the  20  &  21  Vict  c.  83). 
That  the  work  consisted  of  extracts  taken  from  the 
works  of  certain  theologians,  who  had  written  at 
various  times  on  the  doctrines  and  discipline  of  the 
Church  of  Rome,  and  particularly  on  the  practice 
of  auricular  confession.  On  one  side  of  the  page 
passages  were  printed  in  Latin  correctly  ex- 
tracted from  the  original  works,  and  opposite 
to  each  extract  was  placed  a  free  tcanslatioii 
in  English.  The  pamphlet  also  contained  a  preface 
of  notes  and  comments  condemnatory  of  the  texts  and 
principles  laid  down  lay  the  authors  from  whom  the 
extracts  wero  talcen.  That  the  defendant  appealed  to 
the  quarter  sessions,  when  the  recorder  found  *'  That 
the  appellant  did  not  keep  or  sell  the  said  pamphlet 
for  the  sake  of  gain,  nor  to  prejudice  good  morals, 
though  the  indiscriminate  side  and  circulation  of 
them  is  calculated  to  hare  that  effect ;  but  he  kept 
and  sold  the  pamphlets  as  a  member  of  the  said 
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■*  Protestant  Electoral  Union  *  to  promote  the  objects 

of  that  society,  and  to  expose  what  he  deems  to  be 

errors  of  the  Church  of  Rome,  and  particularly  the 

mmorality  of  the  confessional.  I  was  of  opinion  that, 

under  the  circumstances,  the  sale  and  distribution 

of  the  pamphlets  vould  not  be  a  misdemeanor,  nor 

he  proper  to  be  prosecuted  as  such,  and  accordingly 

that  the  possession  of  them  by  the  appellant  was 

not  unlawful  within  the  meaning  of  the  statute.  He 

therefore  quashed  the  order  made   by  the    said 

justices,  and  directed  the  pamphlets  seized  to  be 

returned  to  tiie  appellant. 

By  sect  1  of  the  20  &  21  Vict  c.  88,  it  is  enacted 

that 

It  shall  be  lawfol  for  .  .  .  any  two  JoBticas  of  the  peace 
apon  complaint  made  before  them  upon  oath  diat  the  com- 
plainant has  reason  to  believe,  and  does  believe,  that  any 
obscene  books  .  .  .  are  kept  in  any  house  .  .  .  for  the 
purpose  of  sale  or  distribution  .  .  .  which  complainant 
ahall  also  state  upon  oath  that  one  or  more  articles  of  the  like 
character  have  been  sold,  distributed  .  .  .  ho  as  to  satisfy 
such  magistrate  or  jnstioes  that  the  belief  of  the  said  com- 
plainant Is  well  founded,  and  upon  such  magistrate  or  Justices 
being  also  satisfied  that  any  of  such  articles  so  kept  for  any 
of  the  purposes  aforesaid  are  of  such  a  oharscter  and  descrip- 
tion that  the  publication  of  them  would  be  a  misdemeanor, 
and  proper  to  be  prosecuted  as  such,  to  give  authority  by  special 
warrant  to  any  constable  or  police  officer  into  such  shop 
,  .  .  with  such  assistance  as  may  be  necessary  to  enter 
in  the  daytime  .  .  .  and  to  search  for  and  seize  all  such 
books  ...  as  aforesaid  foand  in  such  house  .  .  .  and 
to  carry  all  the  articles  so  seized  before  the  magistrate  or 
justices  issuing  the  saidwarrant,  .  .  .  And  such  magis- 
trate or  justices  shall  therefore  issue  a  supimons  calling  upon 
the  occupier  of  the  house  ...  to  appear  within  seven 
days  before  such  magistrate  or  any  two  justioes  in  potty 
«es8ions  for  the  district,  to  show  cause  why  the  articles  so 
seized  should  not  be  destroyed ;  and  if  sucii  occupier  .  .  . 
ahaU  not  appear  within  the  time  aforesaid,  or  shall  appear 
and  such  magistrate  or  jnstioes  shall  be  satisfied  that  such 
articles,  or  anv  of  them,  are  of  a  character  stated  in  the 
warrant,  and  that  such  or  any  of  them  have  been  kept  for 
any  of  the  purposes  aforesaid,  it  shsll  be  lawful  for  the  saJd 
magistrate  or  jnstioes,  and  he  or  they  are  hereby  required  to 
order  the  artloles  so  seized,  except  such  of  them  as  he  or  they 
may  consider  necessary  to  be  preserved  as  evidence  in  some 
further  proceedings,  to  be  destroyed  at  the  expiration  of  the 
time  hereinafter  allowed  for  lodging  an  appeal,  unless  notice 
of  appesJ,  as  hereinafter  mentioned,  be  given,  fta 

Kydd  now  appeared  for  the  appellant  in  support 
of  the  order  of  sessions,  and  contended  that  the 
recorder  was  right,  and  that,  according  to  the  view 
he  took  of  the  facts,  the  appellant  had  not  brought 
himself  within  the  operation  of  the  1st  section  of 
the  statute,  for  to  justify  the  seizure,  the  books 
must  have  been  of  such  a  nature  as  that  the  publi- 
cation of  them  would  have  been  an  indictable 
misdemeanor,  and  that  to  support  such  an  indict- 
ment it  must  be  shown  that  the  party  had  a  criminal 
intentj  which  in  the  present  case  is  negatived  by  the 
finding  of  the  recorder.  The  question  is  one  entirely 
of  intention,  and  that  is  found  to  be  proper.  [Black- 
burn, J. — ^But  the  recorder  has  found  that  at  least 
one-half  of  the  book  is  obscene,  and  would  be  in- 
jurious to  morals ;  but  he  certainly  finds  in  favour 
of  the  appellant  that  that  was  not  his  object. 
Ckx^KBUBN,  C.  J. — ^I  take  it  that  this  is  an  obscene 
book,  but  the  intention  of  the  publication  was  not 
to  produce  the  ordinary  results  arising  from  pub- 
lishing a  book  of  an  obscene  character,  but  to  pro- 
duce an  effect  which  is  legitimate.  Presuming 
that  to  be  so,  will  that  take  the  matter  out  of  the 
scope  of  the  law,  which  says  that  the  publication 
of  an  obscene  book  is  a  misdemeanor?]  The 
recorder  merely  says  that  certain  passages  are 
obscene.  This  may  be  said  of  a  great  many  books 
of  authors  which  have  never  beeu  condemned :  such 
as  Collins's  "  Book  of  the  English  Stage ; "  Savage's 
"  St.  Valentine's-day,"  Shelley's  "  Queen  Mab,"  &c. 
He  cited 


Wood/aU'»  case,  20  St  Tr.  919 ; 
Fowler  v.  Pagett,  7  T.  R  609 ; 
Buekmaster  v.  Reynold^,  18  Com.  B.,  N.  S.  66; 
Starkie  on  Libel,  2nd  edit,  ch.  12 ; 
Uoxon't  case.  Modem  St  Tr.  2iid  voL  38a. 


StaveUy  BiOj  Q.  C  appeared  for  the  respondents, 
and  argued  that  the  appellant  had  brought  himself 
within  the  operation  of  the  1st  section,  inasmtich  as 
the  book  was  in  fact  obscene. 

CkKSKBURK,  C.J. — We  have  considered  this  matter, 
and  we  are  of  opinion  that  the  judgment  of  the 
learned  Becorder  of  Wolverhampton  must  be  re- 
versed, and  the  decision  of  the  magistrates  be 
affirmed.  This  was  a  proceeding  under  the  Act  of 
the  20  &  21  Vict,  c  88,  whereby  it  is  provided  that 
in  respect  of  obscene  books  sold  or  distributedt 
magistrates  may  order  the  seizure  of  such  publica- 
tions  in  case  they  are  of  opinion  that  the  works  in 
question  could  have  been  the  subject-matter  of  an 
indictment  at  law,  and  the  magistrates  are  of  opinion 
tiiat  such  prosecution  ought  to  be  instituted.  Now, 
it  is  found  here  as  a  fact,  that  the  work  whidi  is 
the  subject-matter  of  the  present  proceeding,  was, 
to  a  considerable  extent,  an  obscene  publication, 
and,  by  reason  of  the  obscene  matter  in  it,  calcn- 
Uted  to  produce  a  pernicious  effect  in  depraving 
and  debauching  the  minds  of  the  persons  into  whooe 
hands  they  might  come.  The  magistrates  were  of 
opinion  that  the  work  was  indictable,  and  that 
the  publication  of  it  was  a  fit  and  proper  sub- 
ject for  indictment.  We  must  take  the  latter 
finding  of  the  nuutistrates  to  have  been  adopted 
by  the  learned  recorder  who  reversed  the  deci- 
sion ;  but  not  upon  that  ground.  He  leaves 
that  ground  untouched;  but  he  reversed  their 
decision  upon  the  ground  that  although  this  work 
was  an  obscene  publication,  and  although  its 
tendency  upon  the  public  mind  was  that  suggested 
upon  the  part  of  the  information,  yet  that  the 
immediate  intention  of  the  appellant  was  not  so  to 
affect  the  public  mind,  but  to  expose  the  practioea 
and  errors  of  the  confessional  system  in  the  Koman 
Catholic  Churches.  Now  we  must  take  it  upon 
this  finding  of  the  learned  recorder  that  such  was 
the  motive  of  this  publication,  that  its  intention 
was  honestly  and  6011^  Jide  to  expose  the  errors  and 
practices  of  the  Roman  Catholic  Church  in  the 
matter  of  confession.  Upon  that  ground  the 
learned  Becorder  thought  an  indictment  could  not 
have  been  sustained,  inasmuch  as  to  the  mainte- 
nance of  the  indictment  it  would  have  been  neces- 
sary that  the  intention  should  be  alleged,  namely, 
that  of  corrupting  the  public  nund  by  the  obscene 
matter  in  question.  In  that  respect  I  differ  from 
him.  I  think  that  if  there  be  an  infraction  of  the 
law,  and  an  intention  to  break  the  law,  the  criminal 
character  of  such  publication  is  not  affected  or 
qualified  by  there  being  some  ulterior  object,  which 
is  the  immediate  and  primary  object  of  the  parties 
in  view,  of  a  different  and  of  an  honest  character. 
It  is  quite  clear  that  the  publishing  an  obscene  book 
is  an  offence  against  the  law  of  the  land.  It  is 
perfectly  true,  as  has  been  pointed  out  b^  Mr. 
Kydd,  that  there  are  a  great  many  publications  of 
high  repute  in  the  literary  productions  of  thb 
country,  that  there  are  also  very  many  works 
indeed  the  tendency  of  which  is  immodest,  and,  if 
you  please,  immoral;  and  possibly  there  might 
have  been  subject  matter  for  indictment  and  pro- 
secution in  many  works  which  might  be  referred 
to.  Now,  it  is  not  to  be  said  that  because  there 
are  in  many  standard  and  established  works 
objectionable  passages,  that  therefore  the  law  is  not 
as  alleged  on  the  part  of  this  prosecution,  namely, 
that  obscene  works  are  the  subject-matter  of  indict 
ment;  and  I  think  the  test  of  obscenity  is  this, 
whether  the  tendency  of  the  matter  charged  as 
obscenity  is  to  deprave  and  corrupt  those  whose 
minds  are  open  to  such  immoral  influences,  and  into 
whose  hands  a  publication  of  this  sort  may  fall. 
Now,  with  regard  to  this  work,  it  is  quite  certain 
that  it  would  suggest  to  the  minds  of  the  young  of 
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dtlier  lex,  or  erea  to  persons  of  more  adranced 
yean*  thoughts  of  a  most  impure  and  libidinous 
character.  The  yery  reason  why  this  work  is  put 
fbnrard— to  expose  the  practioes  of  the  Roman 
Catholic  Confessional— is  the  tendency  of  questions 
hiTulTing  practioes  and  propensities  of  a  certain 
desciiptioQ  to  do  mischief  to  the  minds  of  those  to 
whom  such  questions  are  addressed,  by  suggesting 
thoughts  and  desires  which  otherwise  wovdd  not 
hare  occurred  to  their  minds.  If  that  be  the  case 
as  between  the  priest  and  the  person  confessing,  it 
maaifeBtly  must  equally  be  so  when  the  whole  is 
pot  into  the  shape  of  a  series  of  paragraphs,  one 
following  upon  another,  each  involving  some  impure 
Mictices,  some  of  them  of  the  most  filthy,  disgust- 
log;  and  unnatural  description  it  is  possible  to 
imagine.  I  take  it,  therefore,  that  apart  from  the 
ulterior  object  which  the  publisher  of  this  work  had 
in  view,  that  the  work  itself  is  in  every  sense 
of  the  term  an  obscene  publication,  and  that 
consequently,  as  the  law  of  £ngland  does 
not  allow  of  any  obscene  publication,  such 
publication  is  indictable.  We  have  it,  therefore, 
that  the  publication  itself  is  a  breach  of  the  law. 
But  then  is  is  said,  ^  Yes,  but  his  purpose  was  not 
to  deprave  the  public  mind ;  his  purpose  was  to 
eiqxwe  the  errors  of  the  Roman  Catholic  religion, 
especially  in  the  matter  of  the  confessional"  Be 
it  so.  But  then  the  question  presents  itself  in  this 
simple  form— May  you  commit  an  ofifence  against 
the  law  in  order  that  thereby  you  may  effect  some 
ulterior  object  which  you  have  in  view,  which  may 
be  an  honest  and  even  a  laudable  one  ?  My  answer 
is  emphatically  ^*No."  The  law  says  you  shall  not 
pnbliah  an  obscene  work.  An  obscene  work  is 
heie  published,  and  a  work,  the  obscenity  of  which 
is  so  dear  and  decided  that  it  is  impossible  to  sup- 

Sie  that  the  man  who  published  it  must  not  have 
own  and  seen  the  effect  upon  the  minds  of  many 
of  those  into  whose  hands  it  would  come,  would  be 
of  a  mischievous  and  demoralising  character.    Is 
he  justified  in  doing  that  which  dearly  would  be 
wrong  legally,  as  well  as  morally,  because  he  thinks 
that  some  greater  good  may  be  accomplished  ?    In 
Older  to   prevent    the    spread   and   progress   of 
Gadiolicism  in  this  countiy,  or  possibly  to  extirpate 
is  in  another,  and  to  prevent  the  State  from  afford- 
ing any  aaaistanoe  to  the  Roman  Catholic  Church 
in  Ireland,  is  he  justified  in  doing  that  which 
has    the    immediate    tendency   of    demoralising 
the   public  mind  wherever  this   publication  is 
dxculated?     It    seems    to   me    that    to    adopt 
tiie  affirmative   of  that  view  would  be  to  up- 
hold something  which,  in  my  sense  of  what  is 
xigfat  and  wrong,  would  be  very  reprehensible.   It 
i^pean  to  me,  the  only  good  ths^  is  supposed  to  be 
aooompliahed  ia  of  the  most  uncertain  diaracter 
This  work,  I  am  told,  is  circulated  at  the  comers 
d  streets,  and  in  all  directions,  and  of  course  it 
falls  into  the  hands  of  all  classes,  young  and  old, 
and  the  minds  of  those  hitherto  pure  are  exposed 
to  the  danger  of  contamination  and  pollution  from 
ths  impurity  of  its  contents.    And  for  what  ?    To 
prevent  them,  it  is  said,  from  becoming  Boman 
Cathoacs,  when  the  probability  is  that  999  out  of 
every  1000  into  whose  hands  this  work  would  fall 
would  never  be  exposed  to  the  chance  of  being 
converted  to  the  Boman  Catholic  religion.    It  seems 
to  me^  the  effect  of  this  work  is  mischievous,  and 
agsinst  the  law ;  and  is  not  to  be  justified  because 
the  immediate  object  of  the  party  is  not  to  deprave 
the  pnUic  mind,  but  it  may  be  to  destroy  and  ex- 
tirpate Boman  Catholicism.     I  think   the    old, 
soond,  and  honest  maxim  that "  you  shall  not  do 
evU  that  good  may  come,"  is  applicable  in  law  as 
well  as  in  morals :  and  here  we  have  a  certain  and 
.  positive  evil  produced  for.  the  purpose  of  effecting 
an  uocertain,  remote,  «ad  very  doubtful  good.    I 


think,  therefore,  the  case  for  the  order  is  made  out ; 
and  alUiough  I  quite  concur  in  thinking  that  the 
motive  of  the  parties  who  published  this  work,  how- 
ever mistaken,  was  an  honest  one,  yet  I  cannot  sup- 
pose but  what  they  had  that  intention  which  con- 
stitutes the  criminality  of  the  act — at  any  rate  that 
they  knew  p^ectly  well  that  this  work  must  have- 
the  tendency  which  in  point  of  law  makes  it  an 
obscene  publication,  namely,  the  tendency  to  cor- 
rupt the  minds  and  morals  of  those  into  whose  handa 
it  might  come.  The  mischief  of  it,  I  think,  cannot 
be  exaggerated,  but  it  is  not  upon  that  I  take  my 
stand  in  the  judgment  I  pronounce.  I  am  of 
opinion,  as  the  learned  Recorder  has  fomid,  that 
this  is  an  obscene  publication.  I  take  it  where  a 
man  publishes  a  work  manifestly  obscene,  he  must 
be  taken  to  have  had  the  intention  which  is  implied 
from  that  act,  and  that  as  soon  as  you  have  an  illegal 
act  thus  established,  quoad  the  intention,  and  qttoad 
the  act  itself,  it  does  not  lie  in  the  mouth  of  tho 
man  who  does  it  to  say,  "  Well,  I  was  breaking  the 
law,  but  I  was  breaking  it  for  some  wholesome  and 
salutary  purpose."  The  law  does  not  allow  that. 
You  must  abide  by  the  law,  and  if  you  accomplish 
your  object,  you  must  do  it  in  a  legal  manner,  or  let 
it  alone.  You  must  not  do  it  in  a  manner  which  ia 
illegd.  I  think  this  case  is  made  out— that  the 
recorder's  judgment  must  be  reversed,  and  the  con 
viction  must  1^  allowed  to  stand. 

Blackbcbn,  J.— I  am  of  the  same  opinion.  The 
question  arises  under  the  20  &  21  Vict.  c.  83,  an 
**  Act  for  the  more  effectually  preventing  the  sale 
of  obscene  books,'*  and  so  forth ;  and  the  provision 
in  the  1st  section  is,  that  it  shall  be  lawful  for  a 
magistrate  in  a  metropolitan  district,  or  for  two 
justices  in  a  country  district,  "upon  complaint 
made  before  him  or  them  upon  oath,  that  the  com- 
plainant has  reason  to  beheve,  and  does  believe^, 
that  any  obscene  books,"  and  so  on,  are  kept 
in  any  house,  shop,  room,  or  other  place  within 
the  limits  of  the  jurisdiction  of  any  such 
magistrate  or  justices,  for  the  purpose  of  sale 
or  distribution,  exhibition  for  purposes  of  gain^ 
lending  upon  hire,  or  being  otherwise  published 
for  purposes  of  gain,  which  complainant  shall 
also  state  upon  oath,  that  one  or  more  artidea 
of  the  like  character  have  been  sold,  distributed, 
exhibited,  lent,  or  otherwise  published  as  aforesaid,, 
at  or  in  connection  with  such  place,  so  as  to  satisfy 
sudi  magistrate  or  justices  that  the  belief  of  the  com- 
plainant is  well  founded,  and  upon  such  magistrate 
or  justices  being  also  satisfied  that  any  of  sudi 
articles  so  kept  for  any  of  the  purposes  aforesaid, 
are  of  such  a  character  and  description  that  the 
publication  of  them  would  be  a  misdemeanor,  and 
proper  to  be  prosecuted  as  such,"  the  magistrate  or 
justices  may,  under  those  circumstances,  grant  hia 
or  their  warrant  to  have  the  publications  seized  and 
destroyed.  Now  what  the  magistrates  or  justioea 
are  to  be  satisfied  of  is  ibis :  that  the  belief  of  tiie 
complainant  is  well  founded,  and  they  are  also  to  be 
satisfied  *'  that  any  of  such  artides  so  published  for 
any  of  the  purposes  aforesaid,  are  of  such  a  character 
and  descriptum."— that  is  to  say,  of  sudi  an  obsceno 
character  and  description ;  "  that  the  publication  of 
them  would  be  a  misdemeanor ;  "^and  also  that  they 
are  "proper  to  be  prosecuted  as  such;"  and, 
having  satisfied  themselves  of  those  things,  they 
may  proceed  to  order  seizure  of  the  work.  So  that 
the  justices  are  to  be  satisfied  of  three  things — 
first,  that  the  artides  complained  of  have  been  and 
are  published ;  secondly,  that  they  are  of  such  a 
character  that  it  would  be  a  misdemeanor  to  pub- 
lish them ;  and,  lastly,  that  it  would  not  only  be  a 
misdemeanor  to  pubUoh  them,  but  that  it  would  be 
proper  to  be  prosecuted  as  such.  Then«  and  then  onl  v, 
are  they  to  issoe  their  warrant  to  sdze  them.  I  thinks 
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with  retpect  to  that  Ust  clawe,  that  the  object  of  the 
Iiegialature  in  pronding  that,  was  to  guard  against 
the  vexatiout  proaecution  of  pabliahera  of  old  and 
fltandard  works,  in  which  there  may  be  some 
obscene  or  mischieyous  matter,  as  in  the  case  of 
Reg.  T.  MoxoHj  and  in  many  of  the  cases  cited 
by  Mr.  Kydd,  where  the  book  was  in  its 
nature  such  as  that  it  might  be  held  to  be 
a  misdemeanor  to  publish  it,  and  on  that 
account  au  indictable  offence.  In  MoxoiCb  case, 
the  publication  of  Shelley's  ''Queen  Mab"  was 
found  to  be  au  indictable  offence.  I  hope  I  may 
not  be  understood  to  agree  with  what  the  jury 
found  there,  yIz.,  that  the  publication  of  *^  Queen 
Mab"  was  sufficient  to  midce  it  an  indictable 
ffence.  I  believe,  as  CTerybody  knows,  that  it  was 
a  prosecution  instituted  merely  for  the  purpose  of 
yexation  and  annoyance;  and  there  was  also  a 
similar  attempt  to  seize  Mr.  Dryden's  work  in  the 
«hop  of  Mr.  Murray,  the  bookseller.  I  think  the 
Legislature  put  in  that  proyision  in  order  to  pre- 
yent  that  sort  of  thing.  It  appears  that  the  work 
in  question  was  published,  and  the  magistrates  in 
petty  sessions  were  satisfied  that  it  was  a  proper 
subject  for  indictment,  and  their  finding  would  be 
according  to  the  yiew  we  entertain.  Then  there 
was  an  appeal  to  the  records  in  quarter  sessions  to 
reyerse  their  decision,  in  which  appeal  they  were  suc- 
cessful. The  learned  recorder,  in  stating  the  grounds 
on  which  he  reyersed  their  decision,  says,  (reieuls  the 
recorder's  statement,  concluding)  '*  I  was  of  opinion 
that,  under  these  circumstances,  the  sale  and  distri- 
bution of  the  pamphlet  would  not  be  a  misdemeanor, 
nor  be  proper  to  be  prosecuted  as  such,"  and  upon  that 
groimd  he  quashes  their  decision,  leaying  to  us  the 
question  whether  he  was  ri^t  or  not.  Upon  that, 
I  understand  the  recorder  to  find  the  facts  as 
follows :— He  finds  that  one  half  of  the  work  was, 
in  fact,  obscene,  and  lie  finds  that  the  effect  of  it 
would  be  such  that  the  sale  and  circulation  of  it 
was  calculated  to  prejudice  good  morals.  He  does 
not  find  that  he  differs  at  all  from  the  justices  as  to 
that,  but  he  finds  that  the  sale  and  publ»»tion  of 
it  would  not  be  a  misdemeanor,  and  consequently, 
that  it  would  not  be  proper  to  proaecute  it  as  such ; 
and  his  reason  for  thinking  it  was  not  indictable  as 
a  misdemeanor  is  this,  thai  the  object  of  the  person 

Subllshing  it  was  not  to  injure  public  morality,  but 
e  did  it  with  a  yiew  to  expose  the  errors  of  the 
Church  of  Borne,  and  particularly  the  immorality, 
BB  he  thought  it,  of  the  confessional,  and  ooase- 
qnently  upon  that  ground  the  Beoorder  tboB^t  it 
was  not  indictable.  Then  comes  the  question 
whether  the  recorder  was  right  in  that,  and  I  oome 
to  the  conclusion  that  he  was  wrong,  and  that  it 
would  be  indictable.  I  take  the  rule  of  law  to  be 
that  which  is  cited  by  Lord  EUenborongh  in  Reg,  y. 
DixtnL,  3  M.  ft  S.  It  is  set  out  in  the  ahortest  and 
clearest  way  in  the  15th  page.  He  says,  '*It  is  a 
universal  principle  that  when  a  man  is  cbaxged  with 
doing  an  act  of  which  the  probable  ooasequence 
may  be  highly  injurious,  the  intention  is  an  in- 
ference of  law  resulting  from  the  doing  the  act." 
Although  he  may  have  had  another  object  in  view, 
however  laudable  in  itself,  he  must  be  taken  to 
have  intended  that  whidi  is  the  natural  consequence 
of  the  act;  and  if  he  does  an  act  which  is  illegal,  it  is 
not  made  legal  by  the  fact  that  he  did  it  with  some 
other  object.  That  is  not  a  legal  eicense,  unless  the 
object  was  something  which  rendered  lawful  the 
particular  act  which  he  did.  That  is  illustrated  by 
the  case  I  referred  to  of  Rtg.  v.  Dixsa.  llie  ques- 
tion, I  think,  in  that  particular  case  was,  whetber 
or  Qot  an  indictment  would  lie  against  a  man  who 
unlawfully  and  wrongfully  gave  to  children  un- 
wholesome bread,  but  wiUiout  intent  to  do  them 
harm.  I  think  he  was  a  contractor,  and  contracted 
to  supply  bread  to  a  militaiy  asylum^  and  Im  gave 


to  the  children  bread  whidi  was  unlawful  and 
deleterious,  and  although  it  was  not  shown  or  sug- 
gested that  he  intended  to  make  the  children  suffer, 
yet  Lord  EUenborongh  held  there  that  he  had  done 
an  unlawful  act  in  giving  them  bread  which  was 
deleterious,  and  that  he  could  be  indicted  for  it. 
So  in  another  case,  in  which  a  person  who  was 
suffering  from  a  contagious  disease,  was  carried 
by  another  person  along  a  public  road,  to  the  danger 
of  the  healths  of  all  tibose  who  han^ened  to  be  in 
that  road,  it  was  held  to  be  a  misdemeanor  and 
indictable  as  such,  without  its  being  said  that  the 
party  committing  the  offence  intended  that  anybody 
should  catdi  the  disease.  If  a  person  canied  any- 
body suffering  from  small -pox  through  a  crowd, 
that  would  be  an  indictable  offence,  although  he 
might  be  perfectly  innocent  of  any  wish  to  infect 
anybody  in  that  crowd.  If,  on  the  other  hand,  the 
Small-pox  Hospital  was  on  fire,  and  an  individual 
in  endeavouring  to  save  the  infected  inmates  from 
the  flames,  took  some  of  them  into  the  crowd  sur- 
rounding the  place,  although  some  of  the  crowd 
would  l^  liable  by  his  so  doing  to  catch  the  small- 
pox, yet,  in  that  case,  he  would  not  be  guilty  of 
a  wrongful  act,  and  he  does  not  do  it  with  a 
wrong  intention.  Now,  in  the  present  case,  the 
recorder  has  found  that  one-half  of  this  work  is 
obscene,  and  nobody  who  looks  at  the  pamphlet, 
can  for  a  moment  doubt  that  it  really  is  ao, 
and  that  Uie  indiscriminate  circulation  of  it 
in  the  way  in  which  it  appears  to  have  been 
circulated,  must  be  calculated  and  is  calcnlated  to 
prejudice  the  morals  of  the  people.  The  object 
was,  to  attack  and  expose  the  Roman  Catliolic  reli- 
gion-or  practices  rather,  and  particularly  the 
Roman  Cathohc  confessional.  It  was  not  intended 
to  injure  public  morals,  but  that  would  be  no  ezcose 
whatever  for  Hie  act.  I  do  not  think  there  is  any- 
thing wrong  in  taldng  the  view  that  the  Roman 
Catholics  are  not  right.  Any  Protestant  may  aay 
that,  without  saying  anything  illegal.  Any  Roman 
CathoUc  may,  on  the  other  hand,  say,  if  he  pleaMs, 
that  Protestants  are  altogether  wrong,  and  that 
Roman  Ci^olics  are  right.  There  is  nothing  ilk^eal 
in  that.  But  if  the  thing  is  an  obscene  publicatioD, 
thai,  notwithstanding  that  the  wiah  was  not  to 
injure  public  morality,  but  merely  to  attack  the 
Roman  CathoUc  religion  and  practioes,  I  think  it 
would  be  an  inditabk  offence.  The  question,  ao 
doubt,  will  be  a  question  for  the  jury ;  but  I  do  not 
think  you  could  construe  this  Act  by  saying,  that 
whenever  there  is  a  wrongful  act  of  this  sort  com- 
mitted, that  ywt  oraat  take  into  eensideiatioB  the 
intention  and  object  of  the  party  oommitttng  it,  and 
if  a  huidable  one,  then  that  that  would  deprive  the 
juatices  of  jnrisdictiOB.  The  juatioes  must  them- 
selves be  satisfied  that  the  publication,  suck  mm  the 
publication  before  us,  would  be  a  misdemeanor  on 
account  of  its  obscenity,  and  that  it  would  be  in- 
ditable  as  such  a  misdemeaiior.  The  recorder 
has  fsund  that  it  is  obscene,  and  he  auppoats 
the  juBtices  in  everytfaiBg  except  in  that 
which  he  has  reversed  it  upon.  He  finds  that  the 
object  of  the  appellant  in  publishing  the  work  was 
not  to  prejudice  good  morals,  and  consequently  he 
thinks  it  would  not  be  indictable  at  alL  But  I  do 
not  understand  hkn  for  a  moment  to  say,  that  if  he 
had  not  thought  there  was  a  legal  cliject  in  view, 
it  would  not  have  been  a  misdemeanor  at  all,  and 
that  thcffcforo  it  would  have  been  vexatiouB  or 
improper  to  indict  it;  nor  do  I  think  that  any  body 
who  looks  at  it  would  lor  a  momMU  havu  a  doubt 
upon  the  SMOter.  That  being  so,  on  the  question  of 
whether  or  not,  on  the  laots  that  the  reoorder  has 
found,  it  would  be  a  misdemeanor,  and  proper  to  be 
indicted  as  such,  I  came  to  the  conduaion  that  it  i^ 
a  misdemeanoi^  aod  that  an  indiotaoent  woold  lie, 
and  I  saj  the  jiutioss  wwe  riglit.    OoiiseQnently> 
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the  recorder's  decision  is  quaahed,  and  the  conTiction 
is  affirmed. 

Mbllor,  J. — I  confess  I  have  with  some  difBcnlty 
and  with  some  hesitation  arrived  very  much  at  the 
oondasion  at  which  my  Lord  and  my  brothers  have 
arrived.  My  difficulty  was,  mainly,  irhether  or  not 
this  was,  under  the  finding  of  the  recorder,  within 
tiie  Act  with  reference  to  obscene  publications.  I 
am  not  certainly  in  a  condition  to  dissent  from  the 
view  which  my  Lord  and  my  brothers  have  taken 
as  to  that ;  and  if  that  be  so,  then  I  agree  with  what 
has  been  said  by  my  Lord  and  my  brother  Black- 
bum.  The  nature  of  the  subject  itself  (if  it  is  a  sub- 
ject which  may  be  discussed  at  all,  which  I  think  it 
undoubtedly  may)  is  a  matter  which  cannot  be  dealt 
with,  without  to  a  certain  extent  producing  autho- 
rities to  prove  the  assertion  that  the  confessional 
would  be  a  mischievous  tiling  to  beintroduced  into  this 
kingdom,  and  therefore  it  appears  to  me  very  much  a 
question  of  degree,  more  or  less,  and  if  left  to  the  jury 
it  would  depend  very  much  on  the  opinion  which 
the  juiy  might  form  of  that  degree  in  such  a  pub- 
lication as  ^e  present.  Now,  I  take  it  for  granted, 
that  the  justices  themselves  were  perfectly  satisfied 
that  it  went  far  beyond  anything  which  was  neces- 
saiy  or  legitimate  for  the  purpose  of  attacking  the 
confessionaL  I  take  it,  that  the  finding  of  the 
recorder  is — as  I  suppose  was  the  finding  of  the 
justices  below — ^that  though  one-half  of  it  consists 
of  casuistical  and  controversial  questions,  and  so 
CD,  and  whic^  maj'  be  discussed  very  well  without 
detriment  to  public  morals,  yet  that  the  other 
half  consists  of  quotations  which  are  detri- 
mental to  public  morals,  and  which,  in  their  very 
nature  would  tend  to  corrupt  public  morals.  I 
think,  on  looking  at  this  book  myself,  I  cannot  ques- 
tion the  finding  either  of  the  recorder  or  of  the 
justices.  It  does  appear  to  me,  that  there  is  a  great 
deal  here  which  there  cannot  be  any  necessity  for  in 
any  legitimate  argument  on  the  confessional,  and 
the  Hke,  and  agreeing  in  that  view,  I  certainly  am 
not  in  a  condition  to  dissent  from  my  Lord  and  my 
Ivother  Blackburn,  and  I  know  my  brother  Lush 
concurs  entirely  in  their  opinion.  Therefore,  with 
that  expression  of  hesitation  I  have  mentioned,  I 
agree  in  the  result  at  which  they  have  arrived. 

Lush,  J. — I  agree  entirely  in  the  result  arrived  at 
by  my  Lord  Chief  Justice,  and  my  brother  Black- 
bum,  and  adopt  the  arguments  and  the  reasonings 
which  they  have  applied. 

Judgmtntfor  the  respondents, 

Saturday,  Majf  2,  1868. 

Carb  (app.)  v.  8iRnr6BR  (resp.) 

5  |r  6  WUL  i,  c  63,  s.  28--lFe^A(s  <md  nuaswes-- 
Uiijtui  seale^^Bemooeable  at^uating  instnananL 

JL  was  amoieted  hy  justices,  under  sect,  28  of  5  ^  ^ 
WUL  4,  c.  63,  Jor  having  in  his  possession  unjust 
weighing  machines,  cfmsisting  of  certain  pairs  of  scales, 
correct  as  to  balance  at  the  time  they  were  found  by  the 
inspector,  but  having  a  hollow  brass  ball  hanging  upon 
the  weight  end  of  the  beam  of  each  pair ;  the  balls 
bwtg  constructed  with  necks,  which  could  be  unscrewed 
so  as  to  allow  shot  to  be  placed  in  the  interior,  and 
being  hung  by  stout  brass  wires  upon  the  beam  end  of 
the  scales,  from  which  that  were  easily  removable  by 
merefy  lifting  them  off.  Without  the  shot  which  these 
balls  contained,  the  scales  would  be  unjust  and  against 
a  purcluMser,  and  the  justices  fouad  thai  the  balls 
farmed  no  part  of  the  scales : 


Sdd,  that  Me  appeOemt  had  been  righth 
themh9eetien<if6^$Wi94,e.e8. 


tasder 


This  was  a  case  stated  by  two  justices  of  Kent, 
under  sect  2  of  20  &  21  Vict,  c  43,  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

Case. 

At  a  petty  session,  holden  at  Tunbridge  Wells,  in 
and  for  the  Tunbridge  Wells  division  of  Lower 
South  Aylesford,  in  tl^  county  of  Kent,  on  the  17th 
Sept.  1867,  before  us,  the  undersigned,  Henry  Grace 
Wilson  Sperling,  and  William  Faulkner  Browell, 
Esqrs.,  two  of  Her  Majesty's  jmtices  of  the  peace 
in  and  for  the  said  county  of  Kent,  on  information 
preferred  by  John  Stringer,  hereinafter  called  the 
respondent,  against  Josiah  Carr,  hereinafter  called 
the  appellant,  under  sect.  28  of  the  Act  5  &  G 
Will.  4,  c.  63,  charging  for  that  he  the  said  respon- 
dent, inspector  of  the  weights  and  measures  of  and 
for  the  district  known  as  No.  16,  in  the  division 
and  county  aforesaid,  on  the  27th  Aug.  1867,  at 
the  parish  of  Tunbridge,  as  such  inspector  as 
aforesaid,  being  then  amd  there  duly  authorised 
in  that  behalf  in  writing,  under  the  hands  of 
two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  did  enter  a  certain  shop 
within  his  jurisdiction  as  such  inspector  as  afore- 
said, and  wherein  goods  were  then  exposed  for  sale, 
and  that  he  did  then  and  tiiere  examine  all 
weights,  measures,  steelyards,  and  other  weighing 
machines,  then  and  there  being,  and  did  then  and 
there  compare  and  try  the  same  with  the  copies  of 
the  imperial  standard  wei^ts  and  measures  autho- 
rised to  be  provided  under  the  Act  ol  Parliament 
passed  in  the  sixth  year  of  his  late  Majesty 
William  IV.,  intituled,  "  An  Act  to  repeal  an  Act  of 
the  fourth  and  fifth  years  of  his  present  Majesty 
relating  to  weights  and  measures,  and  to  make  other 
provisions  instead  thereof,"  and  that  Uie  said  shop 
was  then  and  there  kept  or  used  by  tiie  said  appel- 
lant, and  that  upon  such  examination  it  did  then 
and  there  appear  that  three  pairs  of  scales  then  and 
there  found,  and  then  and  there  in  the  possession  of 
the  said  appellant,  were  unjust,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, was  heard  and  determined  by  us,  the  said 
justices  respectively,  being  then  present,  and  upon 
such  hearing  we  convicted  the  appellant. 

And  whereas  the  appellant  being  dissatisfird  with 
our  determination  upon  the  hearing  of  the  said  in- 
formation as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  statute  20  &  21  Vict.  c.  43, 
applied  to  us  in  writing  within  three  days  i^ter  the 
said  determination,  to  state  and  aign  a  case  setting 
forth  the  faots  and  the  grounds  of  such  our  deter- 
mination as  aforesaid  for  the  opinion  thereon  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Westminster. 
Now,  therefore,  we,  the  said  justices,  in  oompliance 
with  the  said  application  oi.  the  defendant,  the 
appellant  in  this  appeal,  and  the  provisions  of  the 
statute  aforesaid,  do  hereby  state  and  sign  such  case 
as  aforesaid  as  follows : 

At  the  hearing  of  the  aforesaid  information  it  was 
proved  before  us  and  admitted  by  the  appellant, 
that  the  respondent  on  the  27th  Aug.  1867  visited 
the  shop  of  the  appellant,  and  there  found  three 
pairs  of  scales  which  were  correct  as  to  balance  in 
the  way  they  then  were,  but  the  respondent  found 
hanging  upon  the  weight  end  of  the  beam  of  each 
pair  of  scales  a  hollow  brass  ball.  These  brass  balls 
are  constructed  with  necks  which  can  be  unscrewed 
so  as  to  allow  shot  to  be  placed  in  the  interior ;  and 
they  were  hung  by  stout  brass  wire  hooks  upon  the 
beams  of  the  scales,  and  were  easily  removeable 
therefrom  by  merely  lifting  them  off.  The  respon- 
dent took  one  of  these  balls  off  a  pair  of  scales,  and 
having  unscrewed  the  seek  he  removed  the  -shot 
with  which  it  was  partly  filled  and  then  replaeed 
the  ball  in  its  fomMr  position,  and  on  testing  the 
scale  found  the  lalter  to  he  then  im just  and  agaijist 
the  purdiaaer.    It  wia  admitted  by  the  respondent 
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that  similar  balls  were  Tery  generally  used   by 
tradesmen  for  the  purpose  of  adjustment. 

It  was  contended  by  the  respondent  that  this 
brass  ball  was  not  iNUt  of  the  scales,  and  was 
easily  detached  therefrom ;  that  if  the  ball  could  be 
considered  part  of  the  scales,  yet  the  shot  with 
which  the  same  was  loaded  could  not  be  so  considered 
as  it  could  be  removed  at  any  time  without  apparent 
alteration  in  the  scales,  and  consequently  the  scales 
themselves  were  unjust.  On  behalf  of  the  appellant 
it  was  contended  that  the  brass  ball  with  its  load  of 
shot  was  a  mere  instrument  of  adjustment  attached 
to  and  forming  part  of  the  scales ;  that  the  scales 
were  from  time  to  time  corrected  by  adtUng  to  or 
removing  shot  therefrom;   and  as  the  scales  in 

Suestion  were  correct  at  the  time  they  were  used  by 
iie  appellant  and  first  examined  by  tiie  respondent, 
mnd  were  only  rendered  incorrect  by  the  respondent 
removing  the  ball  or  the  shot,  the  appellant  could 
not  be  convicted  of  any  offence. 

We  however  were  of  opinion  that  the  ball  was 
not  part  and  parcel  of  the  scales,  inasmuch  as  it 
merely  hung  thereon  by  its  own  weight,  and  could 
be  detached  in  an  instant.  We  were  further  of 
opinion  that  as  the  shot  could  be  removed  from  the 
ball  and  replaced  at  pleasure  it  could  not  be  con- 
sidered a  proper  instrument  of  adjustment.  We 
therefore  found  that  the  scales  were  unjust,  and  ac- 
cordingly convicted  the  appellant  of  having  in  his 
possession  an  unjust  scale. 

The  questions  of  law,  if  any,  arising  on  the  above 
statement  therefore  are 

1.  Whether  we  the  said  justices  were  correct  in 
cur  view  of  the  case,  that  the  ball  referred  to  bdng 
hung  on  the  beam  of  the  scale  did  not  form  part  of 
the  scales. 

2.  Whether  the  shot  in  the  ball  being  entirely  re- 
movable therefrom  was  or  was  not  a  proper  instru- 
ment of  adjustment,  or  could  be  considered  a  part 
of  the  scales  or  otherwise. 

Whereupon  the  opinion  of  the  Court  of  Queen's 
Bench  is  asked  upon  the  said  questions  of  law,  and 
as  to  what  further  should  be  done  or  ordered  by  the 
said  court  in  the  premises. 

Given  under  our  hands  this  18th  Nov.  1867,  at 
Tunbridge  Wells,  in  the  county  aforesaid. 

HxHBT  G.  W.  Spbruko. 
W.  F.  Browsll. 

5  &  6  WilL  4,  c.  63,  s.  28,  enacts, 

That  in  England  and  Ireland  it  aball  be  lawful  for  eTory 
jnstloe  of  the  peaoe  of  any  coanty.  riding,  or  dlTlslon,  or  of 
any  city  or  town,  and  in  Sootland  for  aTary  aherifX,  joetioe, 
or  magiatrato  of  any  borough  or  town,  or  for  any  inspeotor 
aathorued  in  writing  tmder  the  hand  of  any  Joetioe  of  the 
peace  in  England  and  Ireland,  or  of  any  sheriff,  jnetioe,  or 
magistrate  in  Scotland,  at  all  aeaeonable  timee  to  enter  any 
ahop,  store,  warehoose,  stall,  yard,  or  place  whatsoeTor  within 
his  jarlsdiotlon,  wherein  goooa  shall  be  exposed  or  kept  for 
sale,  or  shall  be  weighed  for  oonTeyanca  or  carriage,  and 
there  to  examine  all  welghta,  meaaoree,  steelyards,  or  other 
weighing  machines,  and  to  ccmpara  and  trj  the  same  with 
the  coptos  of  the  imperial  stsnoard  weights  and  measnres 
required  or  aathorlted  to  be  prorided  onder  this  Act ;  and  if, 
npon  soch  examination,  it  shall  appear  that  the  said  weights 
or  measnres  are  light  or  otherwise  unjust^  the  same  shall  be 
liable  to  be  seised  and  forfeited ;  and  the  person  or  persons 
In  whose  possession  the  same  shall  be  fomid  shall  on  oonTio- 
tion  forfeit  a  sum  not  exceeding  Atc  pounds ;  and  any  person 
who  shall  have  in  his  or  her  possession  a  steelyard  or  other 
weighing  machine  which  shall  on  such  examination  be  found 
incorrect  or  otherwise  unjust,  or  who  shall  neglect  or  refuse 
to  produce  for  such  examination,  when  thereto  required,  all 
welghta,  measures,  steelyards,  or  other  weighing  machines 
which  shall  be  in  his  or  her  possession,  or  shall  otherwise 
obstruct  or  hinder  soch  examination,  shall  be  liable  to  a  Uke 
penalty. 

C.  H.  Anderson  for  the  respondent. 

Cfohen,  for  the  appellant,  ai^fued  that  the  balls  in 
the  present  case  were  part  of  the  scales.  The  case 
finds  that  there  was  no  fraud  in  the  use  of  these 
balls,  and  that  the  scales  w^re  correct  as  to  balance 
in  the  condition  in  which  iltaj  were  found  by  the 


inspector.     [Cockbubn,  C.  J.— The  scales    were 
unjust  in  themselves,  and  they  were  only  made 
correct  by  the  lUldition  of  shot,  which  could  be 
removed  at  any  moment/)   This  was  only  a  mode  of 
adjustment.     In    The  London  and  Nartk-Wetterm 
RaUwcof  V.  Eieharde,  2  B.  &  S.  826,  where  a  convic- 
tion under  this  section  was  quashed,  there  was  a 
mode  of  adjustment  more  favourable  to  the  com- 
mission of  fraud  than  in  the  present  case,  rendered 
necessary  by  the  liability  of  the  weighing  machine 
to  variation  from  atmospheric  and  other  causes. 
[CocKBUBK,  C.  J.— In  that  case  the  machine  was, 
in  itself,  in  the  first  instance,  rightly  adjusted;  bat 
atmospheric  causes  produced  a  depression  of  one 
part,  and  to  restore  the  equilibrium  it  waa  necessary 
to  put  sometiiing  on  the  other  side.    Bat  here  we 
start  with  scales  which  are  not  properly  adjusted, 
and  to  effect  an  adjustment  shot  is  put  in  which 
can  be  removed  at  any  moment    In  that  consists 
the  important  difference  between  the  two  cases.] 
Wlghtman,  J.  in  that  case  sa^s:  '*Thia  weighing 
machine,  before  adjustment,  is  false,  but  in  the 
true    state   of    adjustment  for    weighing   it   is 
correct.     It   is   too   much  to  say  that    became 
the   machine   requires    adjustment    before  it  is 
used   it    is   an    incorrect    or    otherwise    unjust 
machine."    Similar  reasoning  applies  to  the  present 
case.     In  the  Oreat  Western  RaUwcuf  Company  t. 
Bailie^  5  B.  &  S.  928,  the  weighing  machine  had 
been  a  fortnight  out  of  order,  and  showed  an  ezcen 
of   4  lbs.   in   the   weight   of   goods    against  the 
customer.   [BLACKBDitN,  J.— In  tiiat  case  Crompton, 
J.,  quoting  from  his  judgment  in  the  North-  Western 
Maiiway  Company  v.  Richards^  and  referring  to  tbe 
weighing  machine  in  that  case,  says,  **  The  grest 
bcusuty  of  the  machine  is,  that  when  an  inaccaracj 
may  or  rather  must  constantly  occur,  the  machine 
has  in  itself  an  appliance  by  which  that  inaccimcy 
may  be  remedied.    Unless  that  appliance  which  ii 
an  intei^  part  of  the  machine,  is  used,  the  instni- 
ment  cannot  be  said  to  be  properly  tested."    In  thit 
case  the  means  of  adjustment  was  an  integral  part 
of  die  machine  itself ;  whilst  here  the  justices  find 
that  the  balls  were  not  part  of  the  scales.]    Tbe 
real  safeguard  from  fraud  is  the  possibiii^  of  t 
visit  from  the  inspector  at  any  time.    [Blackbuut, 
J. — ^I  do  not  mean  to  say  by  any  means  that  the  mere 
fact  of  part  of  a  weighing  machine  used  for  adjoit- 
ment  b^g  capable  of  teing  removed  is  in  itself 
dedsive  to  show  fraud ;  but  it  is  a  strong  eridenoe 
of  fraud.] 

GocKBUBN,  C.  J. — ^I  am  very  clearly  of  opinion 
that  the  conviction  in  the  present   case  must  be 
affirmed.    I  am  far  from  saying  that  if  from  weir 
and  tear  and  other  such  causes,  as  in  tbe  case  of  the 
London   and   North    Western  RaUMKOf   Compang  r. 
Richards^  the  wei^ng  machine  becomes  so  affected 
as  to  require  adjustment,  and  anything  iHiich  ii 
part  of  the  weighing  machine  is  made  use  of  te 
effect  the  adjustment,  and  to  make  perfect  that 
which  would  otherwise  become  imperfect,'I  sai 
far  from  saying  that  such  an  instrument  of  sdjot- 
ment  might  not  properly  be  considered  as  part  of 
tiie  weighing  machine  itself.    But  where  we  find, 
as  here,  that  the  i^eighing  machine  is  in  itself  ns- 
jnst,  and  that  it  can  only  be  rectified  by  the  intro- 
duction of  a  temporary  contrivance  wUch  may  it 
any  moment  of  time  be  removed,  the  case  is  leij 
different.    The  means  oi  adjustment  in  the  preieBt 
case   forms  no  purt  of  the  machine ;  it  if  a  ooo- 
trivance  which  it  is  manifest  can  be,  and  I  hxn 
no  doubt  in  a  majority  of  instances  is,  used  for  the 
purposes  of  fraud.    It  is  against  the  cnstomer  ind 
in  favour  of  the  seller.    Mr.  Cohen  says  there  ii  ft 
sufficient  safeguard  in  the  apprehension  of  s  Tint 
from  the  inspector  at  any  moment ;  bat  it  ii  ebir 
that  the  inspector  cannot  be  expected  alwiji,  sod 
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tliere  is  oo  end  to  the  frauds  which  might  be  per- 
petrated if  contriTanoes  like  the  present  were 
allowed.  I  think  it  ia  exactly  against  such 
oontriranoee  that  the  statute  was  directed,  and  that 
the  magistrates  were  quite  right  in  conncting. 

BiacKBURK,  J.--I  am  entirely  of  the  same 
opiDion.  The  28th  section  of  6  &  6  Will  4,  c.  63, 
creates  two  different  offences ;  (I)  That  of  having 
hfffat  or  otherwise  unjust  weights  or  measures ;  in 
which  case  the  weights  and  measures  are  made 
liable  to  be  seised  and  forfeited,  and  the  person  in 
whose  possession  they  are  found  is  on  conviction  to 
pjr  a  penalty  not  exceeding  5/. ;  (2)  That  of  having 
m  one's  possession  a  steelyard  or  other  weighing 
machine  which  shall,  on  examination,  be  found 
incorrect  or  otherwise  unjust,  or  neglecting  or 
refusing  to  produce  for  examination  when  required, 
or  obstructing  the  examination  of  ^  all  weights, 
measures,  steelyards,  or  other  weighing  machines," 
for  which  a  penalty  of  the  same  amount  is  imposed. 
At  first  I  imagined  that  the  information  here  was 
for  having  unjust  weights  and  measures,  and  that 
would  not  have  been  borne  out  by  the  facts  of  this 
case,  because  scales  are  not  weights  or  measures ; 
bat  I  find  at  the  end  of  the  case  that  the  informa- 
tioD  was  for  having  unjust  scales,  and  ihetf  are 
clearly  enough  weighing  machines  within  the 
Utter  portion  of  the  section.  The  question  is 
whether  the  scales  in  the  present  case  were 
uijust.  Without  the  brass  balls  with  the  shot, 
the  scales  would  be  incorrect,  and  against  the 
purchaser.  Does  the  addition  of  the  balls  and 
shot  prevent  the  scales  being  incorrect?  That 
depends  upon  the  question  whether  they  are  part  of 
the  machine  itself,  for  if  so  the  machine  would  not 
be  incorrect.  That  is  the  case  of  the  London  and 
Ncrth' Western  Raiboay  Company  v.  JUehards,  The 
ground  on  which  Crompton,  J.  based  his  judgment 
in  that  case  was  that  the  instrument  of  adjustment 
formed  an  integral  part  of  the  machine  itself.  Are 
the  justices  justified  in  finding  here  that  the  balls 
sad  shot  did  not  form  part  of  the  weighing  machine  ? 
They  tell  us  that  the  balls  are  constructed  with 
necks,  which  can  be  unscrewed  so  as  to  allow  shot 
to  be  placed  in  the  interior,  and  that  they  were 
hung  by  stout  brass  wire  hooks  upon  the  beam  of 
the  scales,  and  were  easily  removable  therefrom  by 
merely  lifting  them  off ;  and  they  were  of  opinion 
that  the  balls  did  not  iform  part  of  the  scales  as 
they  merely  hung  thereon  by  their  own  weight,  and 
could  be  detached  in  an  instant.  I  think  there  was 
evidence  before  them  from  which  they  might  draw 
the  conclusion  of  fact  that  the  balls  did  not  form 

rt  of  the  scales.  Whether  they  were  right  or  not 
drawing  the  conclusion  is  another  matter;  but 
there  was  amjde  evidence  for  them  to  proceed  upon. 
Mr.  Cohen  says  that  the  fact  of  these  balls  being 
removable  is  not  sufficient  to  prove  that  they  were 
not  part  of  the  weighing  machine,  and  I  agree  with 
him ;  but  the  fact  that  they  were  easily  detachable 
is  an  important  element  in  showing  whether  they 
were  part  of  the  machine  or  not.  If  the  seller  wishes 
to  keep  himself  safe  with  such  a  means  of  adjust- 
ment as  in  the  present  case  he  had  better  have 
scales  which  make  in  favour  of  instead  of  against 
the  purchaser. 

Attorney  for  appellant,  Thonuu  Kipping, 

Attorneys  for  respondent,  Stone,  WaH,  and  Simpson, 
Tunbridge  WeUs. 


Frtdayy  May  1,  1868. 

GltSBN8I.A]>B  V.  DaBBT. 

Perpetual  curate — Lay  rector-^Property  in  churchyard 
^- Right  of  depasturing  in  churchyard — User, 

A  perpetual  curate  and  incumbent  of  the  church  of  am 
tmpropriate  rectory  has  such  a  possession  of  the 
churchyard  belonging  thereto  as  is  neeessarv  for  the 
performance  of  all  duties  connected  with  his  sacred 
office ;  but  he  is  not  entitled  to  the  profits  arising  front 
the  herbage  or  trees,  which  remain  in  the  lay  rector^ 
unless  they  are  conveyed  by  the  deed  of  endowment. 

The  Act  1  Geo.  1,  c.  10,  which  made  curacies  augmented 

from  Qfieen  Anne*s  Bounty  perpetual,  and  converted 

the  perpetual  curate  into  a  body  corporate,  does  not  in 

any  way  alter  the  qualified  nature  of  the  property 

which  the  perpetual  curate  has  in  the  churchyard. 

The  plaintiff  is  the  perpetual  curate  and  incum- 
bent of  Stoke  Sub  Hamdon,  in  the  county  of  Somer- 
set. The  church  stands  in  an  enclosed  churchyard, 
into  which  the  public  have  access  by  a  gate  leading 
from  the  high  road. 

The  defendant  is  the  tenant  and  occupier  of 
certain  glebe  land  adjoining  the  churchyard,  and 
communicating  with  the  same  by  another  gate,  and 
the  action  whs  brought  against  the  defendant  for 
having  turned  his  sheep  into  the  churchvard,  and 
depastured  the  grass  there  against  the  will  of  the 
plaintiff. 

After  the  issuing  of  the  writ  by  the  consent  of 
the  pnrties  and  under  the  order  of  Lush,  J.  the 
folltiwing  case  was  stated  for  the  opinion  of  tho 
court : 

Casb. 

The  rectory  of  Stoke-sub-Hamdon,  Somerset,  is 
an  impropriate  rectory,  and  after  its  surrender  to 
the  Crown  upon  the  dissolution  of  monasteries,  was 
granted  by  Queen  Elizabeth  to  two  persons,, 
namely,  John  Bobinson  and  Lawrence  Singleton,  aa 
joint  tenants  in  fee,  from  whom  the  family  in  whom 
the  rectory  is  at  i^esent  vested  derive  their  title. 
The  rectory  is  valued  in  the  King's  books  at 
49/.  Ids.  S^d.,  and  its  endowment  is  there  stated  to 
arise  from  glebe  and  tithes. 

Sarah  Frances  Hawksworth,  wife  of  Thomas 
Hawksworth,  Esq.,  is  the  present  lay  rector  and 
impropriator  of  the  said  church.  The  tithes  of  the 
parish  are  commuted  at  447/.  10s.  There  is  a  con- 
siderable extent  of  glebe  land,  with  a  house  upon  it 
The  house  and  glebe  land  are  in  the  occupation  oi 
the  defendant. 

Prior  to  the  year  1826  the  owner  for  the  time 
being  of  the  said  impropriate  rectory  provided  a 
curate  to  serve  the  church  at  Stoke,  at  an  annual 
stipend  of  BIL  10«.,  which  down  to  the  last-men- 
tioned year  was  not  a  charge  on  the  said  rectory  or 
tithes. 

On  the  17th  Feb.  1826,  Andrew  Bain  (the  father 
of  the  said  Sarah  Frances  Hawksworth),  as  the  then 
patron  of  the  said  church,  signed  a  consent  to  the 
augmentation  of  the  living  by  the  governors  of 
Queen  Ann's  Bounty,  who  accordingly  in  that  year 
augmented  the  living  with  1600/.  out  of  the  Par^ 
liameotary  Grants  Fund  (now  represented  by 
1846/.  IBs.  6d.  Consols);  and,  in  consideration  of 
such  augmentation,  the  said  Andrew  Bain,  by  deed 
dated  the  4th  July  1826,  and  made  between  him  of 
the  first  part,  the  said  Governors  of  Queen  Anne's 
Bounty  of  the  second  part,  and  the  Rev.  Richard 
Phelips,  therein  described  as  curate  of  the  curacy 
of  Stoke-under-Hamdon  aforesaid,  of  the  third 
part,  charged  the  impropriate  rectory  of  Stoke- 
under-Hamdon  aforesaid,  and  the  glebe  lands, 
tithes,  tenths,  fruits,  profits,  oblations,  obventions, 
emoluments,  commodities,  advantages,  and  appur- 
tenances whatsoever  thereunto  belonging  or  apper- 
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taining,  with  the  yearly  Yentduurge  of  31/.  IO5., 
payable  quarterly  to  the  said  Richard  Phelips  and 
his  successors,  corates  of  the  curacy  of  Stoke- 
under-Harodon.  A  copy  of  this  deed  is  annexed 
hereto,  and  forms  part  of  this  case.  On  the  aug- 
mentation the  curacy  became  a  perpetual  benefice, 
under  the  stat.  I  Qeo,  1,  c.  10. 

In  1842  a  further  augmentation  was  made  out  of 
the  Royal  Bounty  Fund  of  200L,  to  meet  benefac- 
tions amounting  to  860/1 :  total,  boOL 

The  tithes,  both  great  and  small,  are  enjoyed  by 
the  said  Thomas  Hawkesworth  in  right  of  his  wife, 
and  the  said  rentcharge  of  31L  \0s.  is  paid  to  the 
plaintiff  by  equal  quarterly  payments. 

The  plaintiff  was  nominated  to  the  incumbency 
in  ]  852  by  Thomas  Hawkesworth  and  Sar^  Frances 
his  wife  as  patrons. 

Thereupon  the  plaintiff  was  duly  licensed  by  the 
Bishop  of  Bath  and  Wells. 

The  plaintiff  duly  subscribed  the  articles,  and 
took  the  oaths  as  required  by  such  licence,  and  was 
duly  instituted  and  read  himself  in,  and  has  since 
continued  to  be  incumbent,  and  to  perform  the 
duties  of  the  said  church. 

The  plaintiff  and  his  predecessors  have  always 
Teceired  for  his  and  their  own  use  and  benefit, 
without  payment  to  any  other  person  the  fees  for 
brick  graves,  and  headstones  from  time  to  time 
opened  or  put  up  in  the  churchyard. 

From  the  time  of  the  grant  mentioned  in  the  first 

Paragraph  the  lay  impropriators  of  the  said  church 
ave  had  the  exclusiTe  possession  of  the  tithes  of 
the  parish  and  the  glebe.  The  glebe  lands  hare 
from  time  to  time  during  liring  memory  been  let 
out  to  tenants  by  the  said  lay,'  Impropriators,  who 
have  also  upon  such  occasions  let  to  such  tenants 
the  depasturing  of  the  churchyard  with  sfaeop,  and 
the  tenants  under  such  demises  hare  turned  their 
sheep  into  the  churchyard  to  grazo  from  time  to 
time  during  every  year  until  the  commencement 
of  this  action  without  interruption,  except  as  herein- 
after mentioned.  The  defendant  became  tenant  of 
the  said  glebe  lands  under  such  a 'letting  about 
eighteen  years  ago.  In  the  wall  which  divides  the 
glebe  lands  from  the  churchyard  on  one  side  there 
is  a  gateway,  by  which  the  tenant  has  access  to  the 
churchyard.  There  is  a  gate  in  the  gateway,  which 
was  put  up  and  is  always  repaired  by  the  lay 
impropriators,  and  the  public  have  no  right  to  use 
the  gate  or  gateway,  which  leads  only  to  the  glebe 
fields.  The  public  have,  as  before  stated,  access  to 
the  churchyard  and  church  by  a  different  gateway 
leading  from  the  high  road. 

In  the  year  1865  the  plaintiff  objected  to  the 
defendant  turning  his  sheep  into  the  churchyard, 
and  he  claimed  the  legal  right  of  possession  of  the 
churchyard  as  perpetual  curate,  and  a  correspon- 
dence took  place  between  the  plaintiff  and  Mr. 
Hawksworth  on  the  subject.  On  the  23rd  Jan.  1866 
the  plaintiff  sent  the  following  letter  to  the  defen- 
dant: 

East  stoke,  Jtn.  33rd,  1866. 

Dear  Sir,— I  hereby  forbid  yoa  on  pain  of  trespass  to  put 
your  sheep  or  any  other  cattle  into  the  churchyard  of  thin 
parlHh  the  right  to  the  use  of  which  is  by  law  vested  in  the 
minister  for  the  time  being,  and  I  mast  also  request  that  yoa 
will  k<'ep  the  small  gate  at  the  south-west  comer  of  it  leading 
into  Mr.  Hawkesworth's  field  in  your  oociqiadon  properly 
dosed. 

I  give  yon  notice  likewise  that  by  any  wilfnl  disregard  of 
the  above  prohibition  yoa  will  subject  voorself  to  an  action  of 
.—I  am,  dear  sir,  yoors  faithfully, 

W.  Qesexsladb. 


trespass.— I  am,  dear  sir,  yours  faithful 


The  defendant  as  such  tenant  as  aforesaid  con- 
tinued to  turn  sheep  into  the  churchyard  after  the 
receipt  of  this  notice,  whereupon  the  present  action 
was  brought. 

The  court  are  to  be  at  liberty  to  draw  the  same 
inferences  of  fact  that  a  jury  might  draw. 

The  question  for  the  opinion  of   the  court  is 


whether  the  present  action  is  maintainable.  If  the 
court  shall  hie  of  opinion  that  it  is  judgment  is  to 
be  entered  for  the  plaintiff,  damages  405.,  with  the 
costs  to  be  taxed.  If  the  court  shall  be  of  a  con- 
trary opinion,  judgment  is  to  be  entered  for  the 
defendant,  with  costs  to  be  taxed. 

The  case  set  out  the  indenture,  enrolled  the  7th 
July  1826,  refened  to  in  paragraph  4. 

Mcmkty,  Q.  C.  (with  him  Watkin  WiUiams)  for 
the  plaintiff.— A  perpetual  curate  is,  according  to 
Crippa  (Laws  relating  to  Church  and  Clergy,  4tih 
edit.,  p.  156)  in  many  things  in  the  same  position  aa  a 
vicar  was  previous  to  the  statute  4  Hen.  c.  12.  He 
thus  states  the  origin  of  perpetual  curacies : — 

At  the  dissolution  of  the  monastariea,  when  approprlatloDa 
were  traosferred  from  spiritoal  societies  throogii  the  King  to 
single  lay  persons,  to  them  also,  for  the  most  part,  was  trans- 
ferred the  appointment  of  the  vicar  in  the  parishes  where  they 
were  the  appropriatora,  and  tn  places  where,  by  means  of 
exemptions,  there  was  bo  r^olarly  endowed  vicar :  and  •m 
they  were  appropiators  of  the  whole  eoolesiastical  does,  the 
charge  of  providing  for  the  core  was  laid  on  them,  for  neither 
In  fact  nor  in  presumption  of  law,  nor  in  habituaHUr,  con  Id  % 
lay  rector,  as  such,  have  onre  of  sonls ;  they  were  eonseqnently 
obliged  to  nominate  some  psrtioular  person  to  the  ordinary 
for  his  licence  to  serve  the  cure;  and  such  curates  thoa 
licensed  became  perpetaal  In  the  same  manner  as  vicars  had 
been  before,  not  removeableat  the  caprice  of  the  approprtator, 
bat  only  by  doe  revocation  of  the  Ucenoa  of  the  ordinary.-^ 
pp.  166,  U7. 

Previously  to  the  statute  1  Qeo.  1,  c.  10.  the 
perpetual  curate  was  not  a  corporation,  and  could 
not  hold  lands.  But  sect  4  of  that  statute,  witk 
reference  to  all  churches,  curacies,  or  chapels  which 
should  at  any  time  thereafter  be  augmented  by  the 
governors  of  Queen  Anne's  Bounty,  provides  that 
they— 

Shall  be  and  are  hereby  declared  and  established  to  be  from 
the  time  of  snch  augmentations,  perpetaal  carea,  and  bene> 
flees,  and  the  ministers  duly  nominated  and  lioensed  there- 
unto, and  their  successors,  respectively,  shall  be,  and  be 
esteemed  in  law,  bodies  politic  and  corporate,  and  shall  have 
perpetaal  succession  by  snch  name  and  names  as  tn  the  g^rant 
of  such  augmentation  shall  be  mentioned,  and  shall  have  a 
legal  capacity,  and  are  hereby  ensbled  to  take,  in  perpeuiitj 
to  them  and  their  successors,  all  such  lands,  tenements,  tithe% 
and  hereditaments  as  shall  be  granted  unto  or  purchased  for 
them  reapeetfvely  by  the  said  governors  of  the  Bounty  of 
Queen  Anne  for  the  augmentati(m  of  the  maintenance  of  the 
poor  clergy,  or  other  persons  contributing  with  the  said 
governors  as  benefactors ;  any  law  or  statute  to  the  contrary 
notwithstanding;  and  tiiat  the  impropriators  or  patrons  c^ 
any  angmenlsd  obnrches  or  donatives  for  the  time  being,  and 
their  heirs,  and  the  rectors  and  vicars  of  the  mother  churcbea 
whereto  any  such  augmented  curacy  or  chapel  doth  appertain, 
and  their  sneoessors  shall  be  and  are  hereby  utterly  excluded 
from  having  or  rsceiving,  directly  or  indirectly,  any  profit  or 
benefit  bv  such  augmentation,  and  shall  from  time  to  time, 
and  at  all  times,  from  and  after  such  augmentation,  pay  and 
allow  to  the  ministers  offlclatiDg  In  any  such  augmented 
ohorch  and  chapel  respeetively,  such  annual  and  other  pan- 
sious,  salaries  and  allowancas,  which  by  ancient  custom  or 
otherwise  of  right  and  not  of  bounty,  ought  to  be  by  them 
respectively  paid  and  allowed,  and  which  they  might  by  due 
oonnie  of  law,  before  the  making  of  this  Act,  hsrre  been  com- 
pelled to  pay  or  aUow  to  the  respective  ministers  offleiating 
there,  and  such  other  yearly  sum  or  allowance  as  shall  1m 
agreed  upon  (if  any  shtul  be)  between  the  said  governors  and 
such  patron  or  impropriator  upon  making  the  augmentation, 
and  the  same  are  and  shall  be  hereby  perfectly  vested  in  tlie 
ministers  ofliciating  in  such  aagmented  choroh  or  ohapel 
respectively,  and  their  respective  suocessors. 

These  are  by  a  subsequent  statute  (36  Geo.  3, 
c.  83)  to  be  considered  presentative.  Sect.  3  of  that 
statute  enacts  that  churches,  curacies,  and  chapels 
augmented  by  Queen  Anne's  Bounty — 

Shall  be  considered  in  law  as  benefices  presentative,  eo  as 
that  the  licence  thereto  shall  operate  in  the  same  manner  as 
institution  to  such  beneflcrs,  and  shall  render  voidable  other 
livings  in  like  manner  as  institution  to  the  said  benefices ;  and 
that  it  shall  be  lawful  for  ihe  bishop  or  ordinary  wiiliin  whose 
jurisdiction  snch  angmented  church,  curacy,  or  chapel  shall  lie, 
to  appoint  under  his  hand  and  seal  any  stipend  or  allowance 
for  the  officiating  curate  to  be  nominated  or  employed  by  the 
perpetual  curate  or  incumbent  thereof,  not  exceeding  seventy- 
five  pounds  per  annum,  for  which  payment  the  said  curste 
shall  have  the  same  and  like  remedies  as  are  hereinbefors 
given  to  the  curates  of  rectors  and  vicars. 

It  is  laid  down  in  Cripps  (p.  486),  that  the  freehold 
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of  the  churchyard  i9  to  a  qualified  extent  in  the 
mioiBter,  and  this,  it  is  said,  whether  he  be  rector 
or  Ticar,  for  which  are  cited  as  authorities  3  Inst. 
115, 117 ;  Home's  Mirror  of  Justice,  book  1.    It  is 
there  further   stated    that    *Uhe  soil  and  profits 
belong  to  him,  and  he  might  make  a  lease  thereof ; 
which  profits  appear  to  be  the  feed  and  trees  growing 
in  the  churchyard,  or,  in  fact,  any  crop  which  it 
may  hear ;  but  even  as  to  these  the  right  of  the 
minister  is  considerably  qualified."    [Blackbubv, 
<J.--l8  there  any  authority  for  saying  that  these 
things  belong  to  the  spiritual  yicar  in  that  way  ?  In 
Bogers'  Ecclesiastical  Law,  p.  237,  I  find  it  thus 
stated,  '*  If  in  the  same  churdi  there  be  both  rector 
and  vicar,  it  may  be  doubted  to  which  of  them  the 
trees  or  grass  of  the  churchyard  belong.    But  it 
seems  they  shall  belong  to  the  rector,  unless  in  the 
endowment  of  the  vicarage  it  shall  be  otherwise 
assigned :  (Liodw.  267.)    KoUe,  C.  J.  seems  to  think 
that  they  belong  to  him  who  is  bound  to  repair ; 
which  opinion  agrees  well  with  what  is  said  in 
the  Stat.  36  £dw.  1,  s.  2,  namely,  that  the  parson 
shall  not   cut  them  down  but  when  the  chancel 
wants  reparation:    (2  Boll.  Ab.  337;  Gibs.  207, 
208.) T      Cripps  says  again  (p.  488),   "Although 
the  f^d   growing  in  tl^   churchyard  belongs  of 
right   to  the  minister,    yet   it  is   presumed   that 
he  can  only  take   or  use  it  in  such  manner  as 
may  be  no  nuisance  to  the  parishioners ;  and  that 
if  he  were  to  turn  horses  or  cattle  there  to  graze, 
by  which  the  graves  might  by  trampled  or  defaced, 
or  the  tombstones  or  trees  be  injured,  the  ordinary 
might    most    properly   interfere    to    order   their 
removal,    &c."      [Cockbcbk,    C.   J.  —  The    word 
'^  minister "   in    tnat  extract  is  very   ambiguous, 
or  else  it  begs  the  whole  question,  and  leaves  us 
where  we  were.    The  stat.  35  £dw.  1,  s.  2,  in  pro- 
hibiting the  felling  of  trees  in  the  churchyard,  does 
not  use  the  word  minister.    Blackbubn,  J. — That 
statute  says :  "  We  do  prohibit  the  parsons  of  the 
church  that  they  do  not  presume  to  fell  them  down 
unadvisedly,  but  when  the  chancel  of  the  church 
doth  want  necessary  reparation,  &c."]   The  church- 
yard is  part  of  the  church  ;  there  is  no  distinction 
between  them ;  and  the  incumbent  has  the  posses- 
sion of  the  one  as  well  as  the  other,  although  the 
freehold   remains  in  the  lay  rector.      [Ck>CKBUBN, 
C.  J. — ^For  certain  purposes  no  doubt  the  posses- 
sion is  in  the  incumbent.    Blackbubn,  J. — ^There 
is  no  difficulty  in  law  in  one  man  having  possession 
for  one  set  of  purposes  and  another  f(»r  another.] 
The  possession  must  be  in  one  only,  though  it  may 
be  subject  to  certain  rights  in  another.  The  incum- 
bent has  sole  possession  of  the  churchyard,  and  he 
alone  can  maintain  an  act  of  ejectment.    The  sen- 
tence of  the  greater  excommunication  was  pro- 
nounced against  laymen  of  parishes   who,   "  not 
knowing  the  limits  of  their  own  power,  or  rather 
not  regaling  the  same,  have  cut  down  or  rooted  up 
the  trees,  or   mowed  the    grass  growing  in   the 
churchyards  of  the  churches  or*  chapels  of  our  said 
province,  against  the  will  of  the  rectors  or  vicars  of 
such  churches  or  chapels  or  others  deputed    by 
them  for .  the  custody  or  cure  thereof,  and  have 
sacrilegiously  applied  the  same  to  their  own  use,  or 
to  the  use  of  the  churches,  or  of  other  persons,  at 
their  will  and  pleasure : "  (Stratford,  Lindw.  267, 
quoted  1  Bum's  Ecd,  Law  347.)  [Blackburk,  J. — 
Can  you  establish  the  argument  that  the  fact  of  a 
vicar  being  appointed,  gives  htm  a  right,  as  against 
the  rector,  to  the  trees  and  herbage  ?]    AU  I  con- 
tend for  is  that  the  possession  of  the  church  and 
chorchyard  is,  in  the  case  of  a  vicar,  parted  with  to 
him  by  the  rector  whether  lay  or  spiritual ;  and  the 
possession  being  in  the  vicar,  such  a  right  as  that 
claimed  by  the  rector  in  the  present  case  cannot 
exist.    [CocKBUBN,  C.  J. — Suppose  a  tree  in  the 
churchyard  ia  blown  down,  does  it  not  belong  to  the 


rector?]  I  may  have  exclusive  i>08seBsion  of  a 
tree  whilst  it  is  growing,  and  yet  the  right  to  it 
be  in  my  landlord  when  it  is  blown  down,  and  trees 
may  be  cut  down  for  the  repair  of  the  chanceL 
[BLACKBUBif,  J. — But,  unless  the  chancd  requires 
repairs,  must  a  tree  in  the  churchyard  he  allowed 
to  rot  instead  of  being  cut  down  ?]  An  exceptional 
case  of  that  sort  should  not  decide  the  question.  It 
was  held  in  Gnffin  v.  IHghion,  5  B.  &  S.  93,  that  the 
possession  of  the  church  is  in  the  minister  and 
churchwardens,  and  that  where  there  is  both  a  la^r 
rector  and  a  vicar,  the  rector  has  no  right  to  prevent 
the  vicar  having  access  to  any  part  of  the  parish 
church  by  any  of  its  doors.  So  in  Jarratt  v.  SUeUf 
3  Phill.  167.  Now  the  vicar  and  the  perpetual 
curate  augmented  are,  I  contend,  in  every  particular 
on  the  same  footing  since  t^e  statute  of  Geo.  1. 
(Mason  v.  Lambert,  12  Q.  B.  795),  and  if  the  rector 
would  not,  irrespectively  of  user,  be  entitled  to  the 
right  claimed  ia  the  present  case,  he  cannot  aeqvoe 
it  by  user,  since  the  freehold  is  in  himeelf . 

Finder  tot  the  defendant. — The  right  claimed  by 
the  rector  in  the  present  case  might  well  rest  on 
custom  extending  as  far  back  as  living  meiBory. 
But  it  rests  on  an  independent  foundation.  In 
Strachy  v.  FramciSy  2  Atk.  216,  Lord  Hardwicke  says, 
"  A  rector  may  cut  down  timber  for  the  repairs  of 
the  parsonage-bouse  or  the  chancel,  but  not  for  any 
common  purpose ;  and  this  he  may  be  justified  in 
doing  under  the  stat.  of  85  Edw.  1,  stat.  2,  intituled, 
Ae  rector  prostemat  arbores  in  ceemeterio.  If  it  is  the 
custom  of  the  country  he  may  cut  down  underwood 
for  any  purpose,  but  if  he  grubs  it  up  ic  is  waste. 
He  may  cut  down  timber  likewise  for  repairing  any 
old  pews  that  belong  to  the  rectory."  [Blaokbubh, 
J.^ — I  should  hardly  think  that  that  referred  to 
timber  growing  in  the  churchyard.]  The  injunc- 
tion applied  for  in  that  case  was  to  stay  waste  in 
cutting  down  timber  in  the  churchyard ;  and  it  ie 
quoted  in  Cripps,  p.  487,  as  referring  to  timber 
growing  in  the  churchyard.  The  question  for 
determination  in  tiie  present  caee  is,  whether  a  per- 
petual curate  can  maintain  an  action  of  trespass — 
not  against  a  person  interfering  with  him  in  the  die- 
charge  of  his  duty,  or  a  mere  wrongdoer— but  against 
the  Ely  uniHTopriator  in  whom  the  freehold  exiits, 
and  who  has  for  a  long  time  used  the  right  which  he 
now  claims,  and  which  is  for  the  benefit  of  the  church- 
yard rather  than  otherwise,  as  it  prevents  the  expense 
of  having  it  mown.  In  the  present  case  all  the  emolo- 
ments  down  to  1826  were  in  the  enjoyment  of  the  lay 
impropriator ;  and  at  the  time  of  the  endowment  ai 
1826  the  perpetual  curate  took  nothing  that  he  was 
not  expressly  endowed  with.  There  is  nothing  in 
the  Act  of  1  Geo.  1  to  give  him  more.  It  wae 
decided  in  Doe  d.  Richardson  v.  Thomas,  9  A.  &£.  556, 
that  land  annexed  to  a  perpetual  curacy  by  the 
Governors  of  Queen  Anne*s  Bounty  could  not  be 
leased  by  the  curate  so  as  to  bind  the  successor,  if 
the  patron  only  consented,  and  not  the  ordinary. 
In  that  case  Coleridge,  J.  says,  p.  575,  '^  Whether 
the  perpetual  curate  here  has  a  fee-simple  is  a  very 
difficult  and  disputable  point ;  but  it  is  not  neces- 
sary for  me  to  decide  that.  For  whether  he  have  a 
fee-simple  or  not,  he  has  it  not  in  right  of  his 
church.  I  do  not  think  that  stat.  1  Geo.  1,  c  10 
alters  the  estate  or  interest  of  a  perpetual  curate ; 
it  merely  turns  the  land  into  a  benefice,  and  makes 
the  endowment  indefeasible.  But  it  does  not  extend 
the  parochial  domain ;  if  the  land  was  not  held  in 
right  of  the  church  before,  it  is  not  so  now.  As 
there  is  a  curate  there  must  of  course  be  a  lay 
rector ;  the  repair  of  the  church  and  other  analogous 
duties  devolve  on  him.  The  history  of  the  office  of 
perpetual  curate  shows  that  he  was  a  kind  of  vicar 
performing  ministerial  duties  and  nothing  more. 
Hi«  estate  !«  not  altered;  and  whether  or  not  hi 
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holds  in  fee,  he  has  no  inheritance  in  right  of  his 
church."  The  case  of  Jones  v.  Ellis,  2  Y.  &  J.  265, 
which  decided  that  where  there  is  no  spiritual 
rector,  the  ylcaror  perpetual  cnratehas  upon  induc- 
tion the  corporal  possession  of  the  church  for  the 
use  of  the  parishioners,  a  possession  which  enables 
him  to  preserre  the  church  and  churchyard  from 
the  commission  of  any  wrongful  and  injurious  acts, 
is  quite  reconcileable  with  we  contention  that  he 
cannot  prevent  the  lay  impropriator  from  doing 
what  he  has  here  done  for  so  many  years,  which  is 
in  no  way  sacrilegious,  or  injurious  to  the  church- 
yard. 

Mmistjf,  Q.C.  in  reply. 

CocsLBXJBX,  C.  J.— I  think  our  judgment  in  this 
case  should  be  for  the  defendant.    In  die  first  place, 
I  am  of  opinion  that  the  stat.  of  1  Geo.  1,  c.  10, 
which   Mr.  Manistv    originally   referred   to,  has 
nothing  to  do  with  the  matter.  All  that  that  statute 
enacts  is,  that  where  the  Commissioners  of  Queen 
Anne's  Bounty  augment  a  perpetual  curacy  by  some 
endowment,  it  constitutes  a  more  solemn  form  of 
induction  on  the  part  of  the  perpetual  curate ;  and 
then  it  enables  him,  as  a  corporation,  to  take  and 
have  the  benfit  of  any  endowment  which  may  be 
thus  made  by  the  commissioners,  or  any  other 
person  who  chooses  to  endow  the  living.     That 
statute  gives  him  the  benefit  of  any  endowment 
which  has  been  made.    Now  the  endowment  made 
under  the  provisions  of  that  statute,  in  the  first 
place,  was  a  sum  of  money  invested  in  him  by 
the  commissioners;  and  in  the  second  place,  an 
annuity  c»r  rent  charge,  which  the  lay  impropriator 
by  agreement  with  the  commissioners,  undertook 
to  create  for  the  benefit  of  the  curate,  and  which 
by  the  deed,  wMcb  is  set  out  in  the  case,  he  did 
establish  in  all  time  to  come  as  a  charge  for  the 
benefit  of  the  perpetual  curate.     That  leaves  the 
matter  exactly  where  it  was.    There  was  no  endow- 
ment of  the  glebe,  or  the  churchyard,  or  anything 
else.    Then  Mr.  Manisty  says,  nevertheless,  being 
perpetual  curate,  he  is  entitled  to  the  possession  of 
the  church  and  the  churchyard,  and  being  entitled 
to  the  possession  of  the  churchyard  he  has  a  right  to 
keep  ali  persons  out  of  the  churchyard  except  the 
churchwardens,  who  have  a  right,  like  himself,  to 
possession,  or  a  right  to  go  there  for  the  purpose  of 
discharging  the  duties  incidental  to  their  office.  But 
tibat  seems  to  me.  to  assume  the  matter  in  dispute, 
namely,  that  the  possession  which  the  incumbent 
has  of  the  churchyard  is  such  as  to  exclude  the 
rights  which  otherwise  would  be  incidental  to  the 
freehold,  which,  it  is  admitted  that  the  lay  rector 
has.    I  quite  agree  that  in  conformity  with  the 
former  decisions,  an  incumbent  has  the  possession 
of  the  churchyard  as  well  as  of  the  church ;  that  is 
to  say,  that  he  has  the  possession  of  the  church  for 
those  spiritual  purposes  which  attach  to  his  office, 
and  the  use  of  the  churchyard.    Therefore,  for  all 
spiritual  purposes,  for  burial,  and  the  like,  he  has 
undoubtedly  uncontrolled  possession  of  the  church- 
yard.   But  I  do  not  think,  in  such  a  cose,  that 
excludes    a  lay  rector   from   the  profits    arising 
out    of   the   soiL    Now   it    is    clear   that    there 
are    cases    in    which    a    lay  rector    may   have 
the  right  to  the  trees  growing  in  the  churchyard, 
notwithstanding    that    he    is   not    the    spiritual 
minister,  and,  therefore,  has  not  for  spiritual  pur- 
poses, the  possession.    A  vicar  certainly  does  not 
stand  in  a  lower  degree,  and  is  not  entitled  to  less 
consideration  than  a  perpetual  curate.    It  is  laid 
down  by  Lindwood  that,  in  point  of  law,  the  vicar 
would  not  be  entitled  to  the  trees,  unless  as  arising 
from  the  endowment  of  the  vicarage.    I  take  that 
to  be  sound  law.    The  endowment  has  carried  with 
it  whatever  may  be   the  ordinary  rights  inde- 


pendently of  the  property  in  the  soiL  The  vicar 
would  be  entitled  to  have  the  herbage.  Nobody 
ever' heard  of  a  vicar  not  having  it.  It  can  hardly 
be  contested  that  that  went  with  the  endowment, 
although  it  may  not  have  included  his  right  to  the 
trees  as  going  to  the  vicar  also.  So  also  there  may 
be  a  case  in  which  there  is  a  right  to  the  pasture 
and  a  right  to  the  herbage,  which  is  a  right  in  like 
manner  arising  out  of  the  soil,  just  like  the  trees. 
If  the  trees  may  be  in  the  lay  rector,  so  also  may 
the  grass.  With  regard  to  the  vicar,  we  know  that 
vicarages  could  not  be  established  after  the  Act  of 
Parliament,  without  an  endowment ;  but  that  is  not 
the  case  with  regard  to  a  perpetual  curacy.  That 
mav  be  without  an  endowment ;  therefore  all  the 
rights  incidental  to  the  soil  may  be  in  the  lay 
rector,  unless  it  passed  by  mere  possession.  There 
are  cases  in  which  the  right  to  the  trees  does  not 
go  to  the  vicar,  because  it  formed,  as  Lindwood  says, 
no  portion  of  the  vicarage.  So  I  say  here,  the  pos- 
session by  the  perpetual  curate  does  not  carry  with 
it  anything  except  that  which  is  incidental  to  his 
office,  that  is,  the  spiritual  purpose  to  which  the 
churchyard  is  applicable.  The  possession  carries 
nothing  beyond  that,  unless  it  is  part  of  the 
endowment.  The  case  here  is  that  it  is  not  part  of 
the  endowment,  and  I  do  not  think  Mr.  Manisty 
has  established  that  mere  possession,  independently 
of  the  office  of  minister  or  incumbent,  carries  those 
rights  any  further.  I  think,  therefore,  that  what 
has  been  the  custom  here,  as  far  back  as  living 
memory  can  go,  as  to  this  perpetual  curacy,  is  right, 
and  that  which  has  passed  for  so  long  a  time,  and 
has  rec^ved  the  sanction  of  that  long  usage,  is  the 
true  indication  of  those  rights. 

Blaokbubk,  J. — I  am  of  the  same  opinion. 
Originally  the  land  was  the  property  of  some  lay 
person,  which,  when  the  rectory  was  formed,  was 
dedicated  to  the  church,  and  conveyed  by  the  patron. 
Then  it  was  vested  in  the  rector  wiUi  the  fee  simple, 
saving  the  rights  and  property  of  the  land  which 
the  original  patron  bad,  including  the  grass,  herbage, 
and  everythinir  else,  but  in  so  far  as  the  land  was 
consecrated  to  the  purpose  of  the  church  and  church- 
yard that  would  diminish  the  right  which  the  lay 
rector,  as  the  owner  of  the  fee  simple,  had  over  the 
mesne  profits,  because  he  could  not  desecrate  it,  or 
use  it  for  any  purpose  which  is  unseemly  or  incon- 
sistent with  its  being  consecrated ;  and  so  far  his 
rights  were  very  much  limited.  Now  to  him,  as 
owner  of  the  fee  simple,  did  belong  the  'rights  of 
property,  so  far  as  they  could  be  exercised  by  the 
incumbent.  Consequently,  where  in  the  churchyard 
there  were  trees  and  grass  growing,  notwithstand- 
ing they  were  kept  properly  for  the  purpose  of  the 
churchyard,  and  were  seemly  to  the  churchyard, 
still  the  trees  at  times  would  be  blown  down,  and 
the  grass  would  require  to  be  cut  down,  mown,  or 
eaten ;  in  all  these  cases  there  would  be  some  profit 
to  be  made,  and  notwithstanding  the  church  waa 
consecrated,  that  profit  would  belong  to  the  rector 
as  being  owner  of  the  fee  simple.  Then  after  a 
time  ecclesiastical  houses  got  possession  of  the 
rectory,  so  that  they  had  the  freehold  of  these  profits 
as  incidental  thereto,  and  they  sent  some  member 
of  their  own  body  to  perform  the  religious  services, 
which  person  had  no  particular  interest  in  it,  because 
be  was  sent  down  from  the  monastery.  After 
vicarages  were  established  the  statute  came  into 
operation,  which  compelled  them  to  appoint  a  secular 
priest  perpetually,  and  he  was  to  have  the  endow- 
ment, but  the  vicar  who  was  thus  appointed,  being 
the  sole  person  to  perform  the  religious  duties,  had 
naturally  so  far  got  possession  of  the  consecrated 
ground  on  which  the  church  and  churchyard  stood 
as  would  be  necessary  for  the  purpose  of  perform- 
ing the  ecclesiastical  duties.    And  that  would  for 
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almostall  purposes beconsidered  possession  generally. 
When  he  wu  endowed  the  general  practice  was 
abuost  always  to  give  him  the  small  tithes,  and 
sometimes  a  portion  of  the  glebe  land.  When  the 
vicsr  was  in  possession  in  that  way,  it  was  extremely 
natural  that  he  should  take,  as  part  of  his  endowed 
lights,  the  profits  which  would  arise,  so  far  as  they 
were  worth  anything,  from  the  pasture  in  the 
churchyard.  I  should  expect  in  almost  every  case 
that  the  endowment  of  the  vicar  would  include  the 
pasturage  of  the  churchyard,  and  if  ^ou  found  hi 
fact  that  vicars  have  for  many  centuries  been  using 
that  pasturage,  certainly  the  reasonable  presumption 
would  be  that  it  was  part  of  their  endowment,  and 
that  they  were  endowed  with  it  originally.  I  do  not 
think,  as  a  matter  of  law,  it  follows ;  but  if  it  were 
proved  in  the  case  of  a  vicarage  that  the  rector  bad 
ever  since  the  time  the  vicarage  was  instituted  been 
in  the  habit  of  pasturing,  and  having  property  in 
the' pasturage,  I  should  draw  the  inference  from 
that  that  the  original  endowment  did  not  include 
the  right  of  pasturage,  which  remained  in  the 
sector.  So  far  as  it  was  consistent  with  the  pre- 
sumption of  consecrated  ground,  it  remuned  in 
the  rector  if  the  vicar  haid  it  not.  I  see  nothing 
whatever  in  that  inconsistent  with  the  vicar 
having  poesession  of  the  church  and  church- 
yard so  far  as  was  right  and  necessary  for  the 
purpose  of  performing  the  sacred  duties  to  be  per- 
formed there.  In  the  case  of  a  perpetual  curate 
the  matter  was  different,  as  there,  owing  to  the 
rectory  having  come  into  the  possession  of  the 
monastery  in  such  a  way  that  they  were  not  under 
the  obligation  imposed  by  the  statute  to  appoint  a 
vicar,  the  monastery  appointed  simply  a  curate  who 
had  no  endowment  whatever,  and  no  possession 
farther  than  the  possession  which  would  necessarily 
fdlow  from  the  fact  that  he  would  have  to  perform 
certain  duties,  and  must,  consequently,  have  pos- 
session to  a  certain  extent.  No  doubt  possession  he 
should  hare  in  one  sense,  because  it  is  necessary  that 
the  curate  should  enter  and  be  able  to  keep  other 
people  out,  for  the  purpose  of  doin j;  his  duty,  and  to 
that  extent  the  perpetual  curate  had  the  posses- 
aion  before  the  Beformation.  After  the  Befor- 
■lation,  when  the  living  came  into  the  hands  of 
the  lay  impropriator,  the  curate  he  appointed 
was  a  curate  whom  he  was  obliged,  as  the  living 
was  in  his  hands,  to  provide.  He  was  obliged 
to  provide  somebody ;  he  provided  a  curate, 
and  the  ordinary  would  not  change  that  curate. 
Ilierefore,  the  curate  became,  to  a  certain  extent, 
perpetual.  I  do  not  see  anything  in  that  which 
would  give  the  perpetual  curate  possession  of  the 
churchyard,  which  is  Mr.  Manisty's  argument,  more 
than  the  former  curate.  It  seems  to  me  that  he 
must  have  possession  to  the  extent  to  which  it  is 
necessary  for  the  performance  of  his  sacred  duties ; 
but  I  do  not  see  why  the  curate  should  have  pos- 
seuion  for  the  purpose  of  taking  such  profits  as  do 
arise  from  the  land  connected  with  its  use  as 
agricultural  land  more  than  anybody  else.  In 
fact,  the  lay  rector  does  not  appear  in  this  particular 
ease,  as  indeed  will  be  found  in  almost  all  cases 
where  there  is  a  lay  rector,  to  have  enjoyed  those 
rights,  so  far  as  they  are  rights  of  property  arising 
from  the  pasturage  of  the  churchyard.  The  curate 
would,  no  doubt,  be  in  possession  of  the  church- 
yaid  for  ecclesiastical  purposes  of  burial,  and  the 
uke.  That  being  so,  this  perpetual  curate  having 
thus  got  possession  for  the  purpose  of  performing 
ecclesiastical  duties,  does  the  fact  that  he  has  re- 
eeived  an  augmentation  from  Queen  Anne's  Bounty 
alter  his  position  ?  It  certainly  seems  to  me  that  it 
does  not.  There  might  have  been  an  enactment 
made  that,  so  far  as  any  endowment  was  given  to 
the  perpetual  curate  from  Queen  Anne's  Bounty,  the 
effect  of  that  should  be  to  take  away  part  of  the 


vested  lay  property  in  the  lay  rector,  and  give  it 
to  the  perpetual  curate.  That  would  have  been  a 
strong  enactment,  and  I  do  not  think  it  would  have 
been  a  right  one  for  the  Legislature  to  sanction. 
Such  an  enactment,  however,  might  have  been 
made  if  the  L^^slature  had  so  pleased.  But  when 
I  look  at  the  statute  of  George  I.  which  is  relied 
upon,  it  says  nothing  of  the  sort.  It  simply  says 
that  when  the  commissioners  of  Queen  Anne's 
Bounty  confer  an  endowment  on  the  perpetual 
curate,  the  perpetual  curate  who  gets  that  aug- 
mentation is  ipso  factOy  a  removable  curate  no 
longer,  but  a  person  who  has  an  interest  in  his 
curacy,  no  longer  precarious  and  dependent  on  the 
will  of  the  rector.  The  curate  is' made  a  body 
corporate,  and  a  careful  provision  is  put  in  that  the 
lay  incumbent  of  the  rectory  should  not  be  bene- 
fited at  all  by  the  augmentation  from  Queen  Anne's 
Bounty— all  very  proper  and  very  good  provisions, 
but  none  of  them  in  the  slightest  degree  saying  ihat 
the  rights  of  property  in  the  lay  rector  should  be 
taken  from  him  and  given  to  the  perpetual  curate. 
Mr.  Manisty's  argument  was  this,  if  I  understood 
it,  and  I  do  not  think  that  I  misunderstood  it,  that 
inasmuch  as  the  induction  of  the  vicar  or  perpetual 
curate  after  he  has  been  admitted  must  of  necessity 
in  operation  of  law  have  put  him  in  possession 
of  the  churchyard,  thereby  putting  him  in  full 
possession  of  the  pasture,  for  all  intents  and  pur- 
poses, it  follows  that  the  vicar  or  perpetual  curate 
was  put  in  full  possession.  To  that  extent  the  con- 
sequence would  follow ;  then  it  seems  to  me  that 
the  rector  or  perpetual  curate  is  necessarily  put  in 
possession  for  the  purpose  of  his  sacred  office,  and  I 
do  not  think  there  is  anything  whatever  to  say  that 
he  shall  be  put  into  possession  for  the  purpose  of 
making  a  profit,  such  as  by  taking  in  sheep,  or 
mowing  the  pasture  of  the  churchvard  as  soon  as  it 
is  profitable.  I  cannot  see  that  there  is  any  law  or 
authority  for  sajdng  that.  That  would  be  quite 
another  matter.  As  I  have  already  said,  in  the  case 
of  vicarages  the  presumption  would  be  from  general 
usage  and  practice,  if  there  was  no  proof  to  the 
contrary,  that  the  right  to  the  vesture  of  the  church- 
yard was  part  of  the  vicar's  endowment,  but  in  the 
case  of  a  perpetual  curate  I  do  not  think  that  it 
would  necessarily  be  so. 

Hankbv,  J. — ^I  am  of  the  same  opinion.  For  the 
reasons  that  have  been  given,  I  think  that  the  statute 
of  George  I.  does  not  apply  to  the  case.  With 
regard  to  the  more  general  question,  we  are  at 
liberty  to  draw  inferences  of  fact.  It  is  found  that 
the  lay  impropriator,  so  far  as  living  memory  goes 
back,  has  been  in  the  enjoyment  of  Uie  right  which 
he  now  asserts.  It  lies,  therefore,  upon  the  plaintiff 
to  show  that  this  right  so  enjoyed  could  not  have  a 
legal  origin.  It  has  undoubtedly  been  asserted,  with 
great  earnestness,  that  this  is  the  state  of  things, 
that  it  could  not  have  a  legal  origin.  No  authority 
has  been  cited  in  support  of  that  proposition,  but  it 
has  been  assumed  that  it  must  necessarily  follow 
from  establishing  that  the  perpetual  curate  has  a 
right  to  the  possession  of  the  churchyard.  If  it  is 
to  be  taken  that  the  word  '*  possession  "  means  ex- 
clusive possession,  or  the  right  to  exclude  all  other 
persons,  of  course  there  is  an  end  of  the  question 
but  I  can  see  no  more  reason  why  the  possession  of 
the  perpetual  curate  for  a  purpose  which  may  be 
necessary  for  the  exercise  of  his  ministration 
should  exclude  the  right  of  the  lay  impropriator 
than  the  possession  of  the  perpetual  curate  should 
exclude  the  right  of  persons  having  rights  of  way 
across  the  churchyard.  It  lies,  as  I  have  said,  on 
the  plaintiff  to  establish  the  impossibility  of  its 
having  a  legal  origin.  It  appears  to  me  that  it  may 
have  a  legal  origin  in  the  manner  in  which  it  has 
been  suggested  by  Lindwood  in  the  case  of  rectors 
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and  vicars.    For  these  reasons,  I  think  that  our 
judgment  should  be  for  the  defendant. 

AttoRiejfl  for  the  j^aintiffs,  Few  and  Co. 

Attome^rs  for  the  defendant,  Swr  and  Grilible, 

Friday,  May  6,  1868. 

Beo.  v.  Etre. 

11  j- 12  Vict,  c  42,  OT.  2, 17,  20,  26—11  fr  12  Wt^  8, 
c.  12,  and  42  Creo.  3,  c.  85 — Offences  committed  by 
governors,  ^c,  beyond  seas  under — Summary  juris- 
diction  o/ magistrates — Taking  of  depositions. 

By  the  statutm  11  ^  12  WiiL  3,  c.  12,  aiK^  42  Geo.  3, 
c.  85,  offences  committed  by  governors  of  colmties  and 
others  in  the  public  service  tn  places  bofondseas  mof  be 
**  prosecuted  or  inquired  of,  and  heard,  and  determined 
in  His  Majeaty*s  Court  of  King's  Bench  here,  in 
England,  either  upon  an  information  exhibited  by  His 
Majesty's  Attomey^Generalj  or  tnxm  on  indictment 
found:* 

By  sect.  2  o/*  11  j*  12  Vict.  c.  42,  *^  tn  aU  cases  of  crimes 
or  offences  committed  on  land  beyond  the  seas  for  which 
an  indictment  may  legally  be  preferred  in  any  place 
within  England  or  Wales**  any  one  or  more  of  the 
justices  for  the  place  in  which  the  person  charged 
resides  may  issue  a  warrant  to  apprehend  and  have 
him  brought  before  them  to  answer  the  charge,  and  be 
dealt  with  according  to  law.  And  by  sects.  17  and 
20  the  justice  or  justices  may  bind  over  the  witnesses 
to  aopear  at  the  next  "  court  of  oyer  and  terminer,  or 
gaol  delivery,  ^'c.,**  to  give  evidence : 

Held,  that  these  provisions  of  II    ^  12   VicL  c.  42 

applied  to  proceedings  on  charges  tmder  1.1  j-  12 

Will  3,  c.  12,  and  42   Geo.  8,  e.  85,  and  that  a 

magistrate  of  the  county  within  which   the  accused 

person  resided  was  bound  to  investigate  such  charges. 

The  Court  of  Qjneen's  Bench  in  trying  offences  under 
11^12  WiU.  Z,  c.  12,  and  A2  Geo.  Z,c^,  is  included 
within  the  general  words  "  court  of  oyer  and  terminer  ** 
in  sect.  20  of  Hi- 12  Vict,  c  42. 

In  this  case  a  rule  had  been  obtained  calling  on 
Mr.  Yanghan,  one  of  the  magistrates  of  Bow-street 
Police-court,  to  show  cause  why  he  should  not  hear 
and  determine  a  charge  brought  against  the  defen- 
dant, ex-governor  of  Jamaica,  for  certain  high 
crimes  and  misdemeanors  alleged  to  have  been 
committed  by  him  whilst  governor  of  that  island. 
The  magistrate  had  doubted  whether  sect.  20  of 
Jervis's  Act  (11  &  12  Vict.  c.  42),  providing  that  it 
shall  be  lawful  for  a  justice  to  bind  by  recognisance 
the  prosecutor  and  witnesses  to  appear  at  the  next 
<*  court  of  oyer  and  terminer,'*  or  gaol  delivery,  or 
court  of  general  or  quarter  sessions  of  the  peace  at 
which  the  accused  is  to  be  tried,  to  prosecute  or 
give  evidence,  applied  to  the  Court  of  Queen's 
Bench,  in  which  court  by  the  Acts  11  &  12  Will.  3, 
c.  12,  and  42  Geo.  3,  c.  85,  all  offences  committed 
by  governors  of  colonies  beyond  seas  should  be 
prosecuted  or  inquired  of,  heard,  and  determined. 
The  magistrate  entertaining  this  doubt  refused  to 
proceed  until  the  question  of  his  jurisdiction  should 
he  decided  by  the  court. 

Powell,  Q.  C.  now  showed  cause  against  the  rule 
far  a  manchmus,  and  contended  that  the  magistrate 
had  no  jurisdiction  in  the  matter.  The  pn>roedings 
are  instituted  under  11  &  12  "Will  3,  c.  12,  and 
42  Geo.  8,  c.  85.  11  &  12  WUi.  3,  c  12  after 
reciting  that  "A  due  punishment  is  not  provided 
for  several  crimes  and  offences  committed  out  of 
this.  His  Majesty's  realm  of  England,  whereof  divers 
governors,  lieutenant-governors,  deputy-governors, 


or  commanders-in-chief  of  plantations  and  oolonie» 
within  His  Majesty's  dominions  beyond  the  seas, 
have  taken  advantage,  and  have  not  been  deterred 
from  oppressing  His  Majesty's  subjects  within  their 
re8X)ective  governments  and  commands,  nor  from 
committing  several  other  great  crimes  and  offencea, 
not  deeming  thems^ves  punishable  for  the  same 
here,  nor  accountable  for  such  their  crimes  and 
offences  to  any  person  within  their  respective 
governments  and  commands,"  enacts  that,  **  if  any 
governor,  lieutenant-governor,  deputy-governor,  or 
commander-in-chief  of  any  plantation  or  colony 
within  His  Majesty's  dominions  beyond  the  seas, 
shall,  after  the  1st  day  of  Aug.  1700,  bo  guUty  of 
oppressing  any  of  His  Majesty's  subjects  beyond  the- 
seas,  within  their  respective  governments  or  com- 
mands, or  shall  be  guilty  of  any  other  crimes  or 
offences,  contrary  to  the  laws  of  this  realm,  or  in 
force  within  their  respective  governments  or  com- 
mands, such  oppressions,  crimes,  and  offences  shall  be 
inquired  of,  heard,  and  determined  in  His  Majesty's 
Court  of  King's  Bench  here  in  England,  or  before 
such  commissioners  and  in  such  county  of  this 
realm  as  shall  be  assigned  bv  His  Majesty's  com- 
mission, and  by  good  and  lawful  men  of  the  same 
county,  and  that  such  punishments  shall  be  inflicted 
on  such  offenders  as  are  usually  inflicted  for  offences 
of  like  nature  committed  here  in  England."  Sect.  1 
of  42  Geo.  8,  c.  85,  provides,  ^'That  from  and  after 
the  passing  of  this  Act,  if  any  person  who  now  is,  or 
heret^ore  has  been,  or  shsll  hereafter  be  employed 
by,  or  in  the  service  of  His  Majesty,  his  heirs  or 
successors,  in  any  civil  or  military  station,  office,  or 
capacity,  out  of  Great  Britain,  shall  have  committed^ 
or  shall  commit,  &c.,  any  crime,  misdemeanor,  or 
offence  in  the  execution,  or  under-colour,  or  in  the 
exercise  of  any  sudb  station,  office,  capacity,  or 
employment  as  aforesaid,  every  such  crime,  &c.,  may 
be  prosecuted  or  inquired  of,  and  heard  and  deter- 
mined in  His  Majesty's  Court  of  King's  Bench  here 
in  England,  either  upon  an  information  exhibited  by 
His  Majesty's  Attorney-General  or  upon  an  indict- 
ment found ;  in  which  information  or  indictment  encb 
crime  &c.  may  be  laid  and  charged  to  have 
been  committed  in  the  county  of  Middlesex ;  and  all 
such  i)ersons  so  offending,  and  also  all  persons  tried 
under  any  of  the  provisions  of  the  said  recited  Act^ 
passed  in  the  reign  of  King  William  aforesaid,  or 
this  Act,  or  either  of  them,  for  my  offence,  &c.,  and 
not  having  been  before  tried  for  the  same  in  Greafe 
Britain,  shall  on  conviction  be  liable  to  such  ponisfa- 
ment  as  may  by  any  law  or  lawis  now  in  force,  or 
any  Act  or  Acts  that  may  hereafter  be  passed,  be 
inflicted  for  any  such  crime,  &c.  committed  in  Eng- 
land, and  shall  also  be  liable,  at  the  discretion  of  ffis 
Majesty's  Court  of  King's  Bench,  to  be  adjudged  to 
be  incapable  of  serring  His  Majesty  in  any  statkniy 
office,  or  capacity,  civU  or  military,  or  of  holding- 
or  exercising  any  public  employment  whatever." 
The  words  **  prosecuted  or  inquired  of,  and  heard 
and  determined"  have  received  a  judicial  oonstmo- 
tion  in  jRez  V.  Ruck,  I  Bus.  C.  &  M.  827.  "Tbe 
words  *  dealt  with'  api^y  to  justices  of  the  peace;. 
'  inquired  of '  to  the  grand  jury ;  *  tried'  to  the  petty 
jury ;  and  *  determined  and  punished'  to  the  court t*^ 
(per  Lord  Wensleydale,  quoted  1  Buss.  Crimes,  757.) 
The  mode  of  proceeding  pmnted  out  by  42  Geo.  t, 
c.  85  is  either  by  information  exhibited  by  the 
Attorney-General,  or  upon  indictment  found.  Theie 
has  never  yet  been  an  attempt  to  bring  an  offender 
under  those  statutes  before  justices  of  the  peace. 
[BLACKBtrnx,  J.— It  is  not  likely  that  there  should 
have  been,  seeing  there  have  been  only  two  or 
three  cases  under  the  statutes.]  Then  the  Aot 
11  &  12  Vict.  c.  42  is  not  an  Act  extending  the 
powers  of  justices,  but  only  regulating  the  exercise 
of  their  powers.  It  is  entitled,  *^  An  Act  to  f  adliftaie 
the  performance  of  the  duties  of  justices  of  the  peace 
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oat  of  sessions  within  Emglaod  and  Wales  vith 
respect  to  persons  charged  with  indictable  offences  ;*' 
so  that,  if  justices  could  not  investigate  a  case  of 
this  nature  before  that  Act,  they  are  not  enabled  to 
do  so  by  it.  Sect.  2  provides  that  "  in  all  cases  of 
indictable  crimes  or  offences  of  any  kind  or  nature 
whatsoever  committed  on  the  high  seas,  or  in  any 
creek,  harbour,  haven,  or  other  place  in  which  the 
Admiralty  in  England  have  or  claim  to  have  juris- 
diction, and  in  all  cases  of  crimes  or  offences  com- 
mitted on  land  beyond  the  seas  for  which  an  indict- 
ment may  legally  be  preferred  in  atw  place  within 
Eagi/ad  or  Wales,  it  shall  be  lawful  ior  any  one  or 
more  of  Her  Majesty's  justices  of  the  peace,"  «Sbc. 
That  refers,  I  submit,  to  the  several  previous 
statutes,  making  offences  committed  by  governors 
and  others  beyond  seas  triable  in  England.  Sect.  20 
enacts  '*  that  it  shall  be  lawful  for  the  justice  or 
justices  before  whom  any  such  witness  shall  be  ex- 
amined as  aforesaid  to  bind  by  recognisance  the 
prosecutor  and  every  such  witness  to  appear  at  the 
next  court  of  oyer  and  terminer,  or  gaol  delivery,  or 
superior  court  of  a  county  palatine,  or  court  of 
gi^ienl  or  quarter  sessions  of  the  peace,  at  which 
tiie  accused  is  to  be  tried,  then  and  there  to  prose- 
cute, or  to  prosecute  and  give  evidence,  or  to  give 
evidence,  as  the  case  may  be,  against  the  party  ac- 
cused," &c.  Though  the  Court  of  Queen's  Bench 
is  a  court  of  oyer  and  terminer,  it  could  not  have 
been  intended  to  include  it  within  those  generid 
words  here,  any  more  than  it  could  be  held  to  be 
included  in  a  general  enactment  as  to  coroners* 
courts,  though  the  Queen's  Bench  is  a  court  of 
ooronage,  and  the  Chief  Justice  the  chief  coroner 
of  the  realm.  The  "  Court  of  Queen's  Bench"  is  a 
distinctive  appellation,  and  it  cannot  be  held  to  be 
iociuded  under  the  general  words  '*  court  of 
oyer  and  terminer."  Where  the  Court  of  Queen's 
Bench  is  intended  to  be  included,  it  is  mentioned 
expressly,  as  in  69  Geo.  4,  c  69,  s.  4,  which  enacts 
^  that  sJl  suph  offences  which  shall  be  committed 
within  that  part  of  the  United  Kingdom  called 
England,  shaU  and  may  be  proceeded  and  tried  in 
His  Majesty's  Court  of  Bang's  Bench,  at  West- 
minster, and  the  venue  in  such  case  laid  at  West- 
minster, or  at  the  assizes  or  session  of  oyer  and 
terxniner  and  gaol  delivery,  or  at  any  quarter 
sessions  of  the  peace  in  and  for  the  county  or  place 
where  such  offence  was  committed."  [Blackbujin, 
J.— That  does  not  mention  a  "court"  of  oyer  and 
terminer,  but  the  '*  assizes  or  session  "  of  oyer  and 
terminer.  Lush,  J.— If  the  Court  of  King's  Bench 
had  not  been  expressly  mentioned  there,  the  offence 
oould  only  be  tried  at  the  "  assizes  "  of  oyer  and  ter- 
miner.] The  words  "  at  the  next "  court  of  oyer 
and  terminer,  sect.  20  of  11  &  12  Vict.  c.  42,  are 
opposed  to  the'  interpretation  which  would  include 
the  Court  of  Queen's  Bench,  as  its  sittings  are  in  a 
manner  continuous,  whilst  the  sittings  of  ordinary 
courts  of  oyer  and  terminer  are  intermittent.  [Lush, 
J*— The  Court  of  Queen's  Bench  sits  only  during 
term  time.]  If  the  magistrate  belongs  to  any  other 
county  than  Middlesex,  he  must  commit  the  accused 
to  the  common  gaol  of  that  county,  by  sect.  25  of 
11  &  12  Vict.  c.  42.  [Lush,  J.— Would  not  the 
common  law  enable  him  to  be  brought  up  thence 
by  habeas  corpus  f  Blaokbubn,  J.  referred  to  the 
ilteration  in  the  jurisdiction  of  magistrates  effected 
by  7  Geo.  4,  c  64.1  4  Steph.  Black.,  441,  442 
referred  to.  [Lush,  J.— The  2nd  section  of  Jervis's 
Act  clearly  intended  that  some  magistrate  or 
other  should  have  power  to  commit  for  every 
indictable  offence*.  Is  your  argument  this,  that 
DO  ma^starate  £an  commit  for  the  offence  charged 
in  this  case  ?1  That  section  applies  only  to  indict 
ments  which  could  legally  be  preferred  in  the  then 
existing  state  of  the  law.  [Mellos,  J.--The  2nd 
wction  of  Jervis's  Act  did  not  iuteud  to  oust  any 


case,  although  it  may  be  held  to  have  done  so  with- 
out intending  it.]  It  did  not  intend  to  include  that 
which  was  not  included  in  the  then  existing  state 
of  the  law.  The  present  case  may  have  been  a 
casus  omissus,  or  it  may  have  been  deliberately 
omitted  by  the  Legislature,  as  the  Acts  under 
which  the  present  proceedings  are  taken  were- 
aimed  at  very  high  functionaries  —  viceroys^ 
governors,  and  such  like — and  it  may  have  been, 
thought  that  they  should  not  be  brought  before- 
the  inferior  magistrates,  as  inferior  offenders  are* 
[Mkllob,  J. — If  it  were  intended  to  exclude  their 
case,  I  think  there  would  have  been  words  to  that 
effect.  Blackbujut,  J. — And  it  is  contemplated  b^ 
the  Act  that  depositions  might  be  taken  before  the 
magistrate  in  favour  of  the  accused,  as  well  as  for 
the  proeecution.  Lush,  J. — And  if  construing  a 
provision  of  an  Act  of  Parliament  in  the  widest 
sense  is  in  favour  of  the  accused,  that  is  a  reason 
why  we  should  so  construe  it.] 

Sir  R.  CoUisTf  Q.  C.  (with  whom  were  Htzjames 
Stqikun^  Q.  C,  and  J.  Horns  Pa^ne)  ou  the  other 
side^  were  not  called  on. 

Blackburn,  J. — ^I  think  iu  this  case  we 
need  not  trouble  the  other  side.  It  is  clear  the 
rule  must  be  made  absolute  to  the  extent  that  is, 
wanted,  i.  e^  that  the  magistrate  must  investigate 
the  case,  and  if  after  investigation  he  thinks 
the  case  a  proper  one  to  return  for  trial  in 
this,  court,  then  ne  must  take  and  return  the  depo- 
sitions. The  question  depends  entirely  upon  the 
extent  of  the  jurisdiction  of  justices.  Their  juris- 
diction was  limited  by  the  first  Acts  to  a  particular 
district,  but  was  afterwards  extended.  The  Act  of. 
1  &  2  PhiL  &  M.  c  18,  s.  4,  provided  that  where  any 
prisoner  was  brought  before  them  for  any  man- 
slaughter or  felony,  before  any  bailment  or  main- 
prise, they  *^  shall  take  the  examination  of  the  said 
prisoner,  and  information  of  them  that  bring  hino^ 
of  the  fact  and  circumstances  thereof,  and  the 
same  or  as  much  thereof  as  shall  he  material  to 
prove  the  felony,  shall  put  in  writing,  before  th^ 
make  the  same  bailment ;  which  said  examination, . 
together  with  the  said  bailment,  the  said  justices 
shall  certify  at  the  next  general  gaol  delivery  to  be 
holden  within  the  limits  of  their  commission." 
This  enactment  not  extending  to  prisoners  by  the 
justices  ^*  committed  to  ward  for  the  suspicion  of 
such  manslaughter  or  felony  and  not  bailed,  in 
which  case  the  examination  of  such  prisoner,  and  of 
such  as  shall  bring  him,  is  as  necessary,  or  rather 
more  than  where  such  prisoner  shall  be  let  to  bail 
or  mainprise,"  it  was  enacted  by  the  2  &  ^ 
Phil.  &  M.  c.  10,  s.  2,  that "  from  henceforth  such  jus* 
tice  or  justices  before  whom  any  person  shall  be* 
brought  for  manslaughter  or  felony,  or  for  suspicion 
thereof,  before  he  or  they  shaU  commit  or  send  such 
prisoner  to  ward,  shall  take  the  examination  of  such 
prisoner,  and  information  of  those  that  bring  him, 
of  the  fact  and  circumstance  thereof,  and  the  same 
or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  put  in  writing  within  two  days  after 
the  said  examination,  and  the  same  shall  certify  in 
such  manner  and  form,  and  at  such  time  as  they 
should  and  ought  to  do,  if  such  prisoner  so  com- 
mitted or  sent  to  ward  had  been  bailed  or  let  to 
mainprise,  &c."  And  it  further  enacts  "  that  the 
said  justices  shall  have  authority  by  this  Act  to 
bind  ail  such  by  recognisance  or  obligation  as  do 
declare  anything  material  to  prove  the  said  man- 
slaughter or  felony  against  such  prisoner  as  shall  be 
so  committed  to  ward,  to  appear  at  the  next  general 
gaol-delivery  to  be  holden  within  the  county,  city, 
or  town  corporate  when  the  trial  of  the  said  man- 
slaughter, or  felony  shall  be,  then  and  there  to  give 
evidence  against  the  party,  &c."    Then  comes  the 
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Act  of   7  Geo.  4,  c  64,  sect.  2  of  which,  after 
reciting  the  expediency  of  amending  and  extending 
the  proyisions  of  the  two  former  Acts,  enacts  "  that 
the  two  justices  of  the  peace,  before  they  shall 
admit  to  bail,  and  the  justice  or  justices  before  he 
or  they  shall  commit  to  prison  any  person  arrested 
lor  felony,  or  on  suspicion  of  felony,    shall  take 
the  examination  of  such  person    and   the  infor- 
tnation    upon    oath    of    those  who   shall    know 
the  facts   and   circumstances  of    the   case,    and 
«hall  put  the  same,  or  as  much  thereof  as  shall  be 
material,  into  writing ;  and  the  two  justices  shall 
certify  such  bailment  in  writing ;  and  every  such 
justice  shall  have  authority  to  bind  by  recognizance 
all  such  persons  as  know  or  declare  anything  mate- 
rial touching  any  such  felony  or  suspicion  of  felony 
to  appear  at  the  next  court  of  oyer  and  terminer,  or 
gaol  delivery,  or  superior  criminal  court  of  a  county 
palatine,  or  great  session  or  sessious  of  the  peace 
at  which  the  trial  thereof  is  intended  to  be,  then  and 
there  to  prosecute  or  give  evidence  against  the 
party  accused;  and  such  justices  and  justice  re- 
epectivelv  shall  subscribe  all  such  examinations, 
informations,  bailments,    and   recognisances,    and 
deliver  or    cause  the   same   to   be    delivered  to 
the   proper   officer  of   the   court   in   which   the 
trial  is  to  be,   before  or  at  the  opening  of  the 
court."    And  sect.  8  contains  like  provisions  where 
the  charge  is  not  of  a  felony,  but  "  of  misdemeanor 
or   suspicion   thereof."      l%is   is    re-enacted   by 
11  &  12  Vict.  c.  42,  sect.  2  of  which  enacts  '*  that 
in  all  cases  of   indictable  crimes  or  offences  of 
4iny  kind  or  nature  whatsoever  committed  on  the 
tiigh  seas,  or  in  any  creek,  harbour,  haven,  or  other 
place  in  which  the  Admiralty  of  England  have,  or 
claim  to  have,  jurisdiction,  and  in  all  cases  of  crimes 
cr  offences  committed  on  land  beyond  the  seas  for 
which  an  indictment  may  legally  be  preferred  in  any 
place  within  England  or  Wales,  it  shall  be  lawful 
lor  any  one  or  more  of  Her  Majesty's  justices  of  the 
peace  for  any  county,  riding,  division,  libcoty,  city, 
borough,  or  place  within  England  or  Wales  in  which 
any  person  charged  with  having  committed,  or 
with  being  suspected  to  have  committed,  any  such 
crime  or  offence  shall  reside  or  be,  or  shall  be  sup- 
posed or  suspected  to  reside  or  be,  to  issue  his  or 
iheir  warrant  to  apprehend  the  person  so  charged, 
and  to  cause  him  to  be  brought  before  him  or  them, 
or  some  other  justice  or  justices  of  the  peace  for  the 
«ame  county,  riding,  division,  liberty,  city,  borough, 
•or  place  to  answer  to  the  said  charges  and  to  be 
if  orther  dealt  with  according  to  law."  It^is  contended 
that  that  enactment  does  not  apply  to  cases  of  mis- 
•demeanors  committed  by  governors   beyond  seas, 
which  may  be  tried  only  in  the  Court  of  Queen's 
ifiench ;   but  I  have  listened  in  vain  for  any  satls- 
:factory   reason  in  support  of  that  contention.    I 
think  it  clearly  does  apply  to  such  cases.    Then  the 
20th  section  makes  it  lawful   ''for  the  justice  or 
justices  before  whom  any  such  witness  shidl  be 
examined  as  aforesaid,  to  bind  by  recognisance  the 
prosecutor  and  every  such  witness  to  appear  at 
the    next  court   of  oyer  and  terminer,    or    gaol 
delivery,   or  superior  court  of  a  county  palatine, 
or  court    of   general  or   quarter  sessions    of   the 
peace,  at  which  the   accufed  is  to  be  tried  tlien 
and  there  to  prosecute,  or  to  prosecute  and  give 
evidence,  or  to  give  evidence,  as  the  case   may 
be,  against  the  party  accused,  &c. ;  and  the  several 
recognisances  so  taken,  together  vrith  the  written 
information  (if  any),  the  depositions,  the  statement 
of  the  accused,  and  the  recognisance  of  bail  (if  any) 
in  every  such  case  shall  be  delivered  to  the  proper 
officer  of  the  court  in  which  the  trial  is  to  be  had, 
before  or  at  the  opening  of  the  said  court  on  the  first 
day  of  the  sitting  thereof,  or  at  such  other  time  as 
the  judge,  recorder,  or  justice  who  is  to  preside  in 
each  court  at  the  said  trial  shall  order  and  appoint" 


Though  the  Court  of  Queen*s  Bench  is  a  court  of 
oyer  and  terminer,  and  though  such  a  charge  as  tiie 
present  must  be  tried  by  that  court  sitting  as  a 
court  of  oyer  and  terminer,  yet  it  is  said  that  for 
some  reason  or  another  this  enactment  does  not 
extend  to  the  Court  of  Queen's  Bench,  because  it  is 
not  expressly  named.  No  such  rule  of  conitruction 
is  to  be  applied.  It  is  always  an  oppressive  pro- 
ceeding to  prefer  an  indictment  ex  parte  before  a 
grand  jury,  and  therefore  the  Legislature  has  made 
a  rule  that  the  parties  shall  go  before  a  magistrate 
and  that  depositions  shall  be  there  taken.  The 
object  of  the  statute  of  Geo.  4  is  as  applicable  t6 
cases  which  are  to  be  tried  in  the  Queen's  Bench  as 
to  any  other  cases ;  and  I  think  the  magistrate  is 
bound  in  the  present  case  to  hear  and  determine  the 
matter  brought  before  him. 

Mellor,  J.— I  am  of  the  same  opinion.    The  Act 
of  42  Geo.  8,  c  85,  s.  1,  provides  that  offences 
committed  by  any  person  In  the  civil  or  military 
emplo3rment  of  Uie  Sovereign  out  of  Great  Britain 
«  may  be  prosecuted,  or  inquired  of.  and  heard  and 
determined  in  His  Majesty's  Court  of  King's  Bench 
here  in  England,  either  upon  an  information  exlii- 
bited  by  His  Majesty's  Attorney-General,  or  upon 
an  indictment  found."    Mr.  Eyre  is,  as  I  understand 
it,  charged  before  Mr.  Vaughan  with  certain  indict- 
able offences  under  this  statute.    But  it  is  said  that 
though  this  is  so,  and  though  he  may  bo  tried  in  the 
Court  of  Queen's  Bench  as  a  court  of  oyer  and 
terminer,  yet  he  is  not  to  have  the  advantage  of 
those  statutes  which  have  been  made  for  the  benefit 
of  the  accused,  particularly  the  Act  of  11  &  12 
Vict.  c.  42,  which  enacts  in  sect.  2  that  *'  in  all  cases 
of   indictable  crimes  or   offences  of  any  kind  or 
nature  whatsoever  committed  on  the  high  seas,  &c., 
and  in  all  cases  of  crimes  or  offences  committed  on 
land  beyond  the  seas,  for  which  an  indictment  may 
legally  be  preferred  in  any  place  within  England  or 
Wales,  it  shall  be  lawful  for  any  one  or  more  of  Her 
Majesty's  justices  of  the  peace  for  any  county,  &C., 
in  whidi  any  person  charged  with  having  committed, 
or  with  being  suspected  to  have  committed,  any 
such  crime  or  offence,  shall  reside  or  be,  or  shall  be 
supposed  or  suspected  to  reside  or  be,  to  issue  his 
or  their  warrant  to  apprehend  the  person  so  charged, 
and  to   cause  him  to  be  brougnt  before  him  or 
them    ...    to  answer  to  the  said  charges,  and 
to  be  further  dealt  with  according  to  law."    I  feel 
great  difficulty  in  seeing  anything  which  would  pre- 
vent this  enactment  from  applying  to  such  offences  as 
Mr.  Eyre  is  charged  with  as  well  as  othelr  indictable 
offences.    I  see  no  reason  which  requires  me  to  hold 
that  he  is  to  be  deprived  of  that  which  is  a  benefit 
to  him.    The  reason  of  the  thing,  as  well  as  the 
language  of  the  enactment,  lead  us  to  hold  that  the 
magistrate  must  hear  the  case,  and  then  exercise 
his  discretion  with  regard  to  it. 

Lush,  J.— The  only  question  before  us  is  whether 
the  magistrate  has  jurisdiction  to  entertain  the 
charge,  the  magistrate  being  in  the  county  in  which 
the  accused  is  found  to  be,  and  the  offence  being 
one  which  under  the  statute  can  only  be  heard  and 
determined  in  this  court.  The  magistrate  very 
^  properly  referred  this  doubtful  matter  tons.  How- 
;  ever,  I  think  upon  the  construction  of  the  statute 
that  no  real  doubt  exists.  It  would  be  to  my  mind 
extraordinary  if  a  person  accused  in  such  a  case  as 
the  present  should  be  held  to  be  excluded  from  the 
application  of  a  statute  which  was  intended  for  the 
benefit  of  the  accused.  When  I  look  at  the  2nd 
section  of  11  &  12  Vict.  c.  42,  an  Act  which  consoli- 
dates the  preceding  enactments  on  the  same  sub- 
ject, I  find  that  it  is  the  expressed  intention  of  the 
Legislature  to  include  *^all  cases  of  indictable 
crime  or  offences  of  any  kind  or  nature  whatso- 
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^ '  oommitted  out  of  EogUnd.    That  section  is 
9$  wide  in  ito  tenns  as  it  well  can  be.    [His  lord- 
ship  read   the   section  at  lengrth.]     The  present 
ehaigo  is  one  of  a  crime  oommitted  on  land  beyond 
the  seas,  for  which  an  indictment  may  legally  be 
preferred  in  a  place  in  England,  t.e.in  the  Court  of 
Queen's  Bench.    Therefore  it  is  one  precisely  within 
the  application  of  the  Act.    Then  sect.  25  prorides 
**that  when  all  the  evidence  offered  npon  the  part 
of  the  proaecution  against  the  accused  party  shall 
have  been  heard,  if  the  justice  or  justices  of  the 
peace  then  present  shall  be  of  opinion  that  it  is  not 
suflkient  to  put  such  accused  party  upon  his  trial 
for  any  indictable  offence,  such  justice  or  justices 
shall  forthwith    order    such    accused    party,    if 
in  custody  to   be  discharged    as   to   the    infor- 
mation    then    under   inquiry;     but    if    in    the 
opmion  of  such  justice  or  justices,  such  evidence  is 
sufficient  to  put  the  accused  party  upon  his  trial  for 
an  indictable  offence,  or  if  the  evidence  given  raise 
a  strong  or  probable  presumption  of  the  guilt  of 
such  accused  party,  then  such  justice  or  justices 
shall,  by  his  or  their  warrants,  commit  him  to  the 
otunmon  gaol  or  house  of  correction  for  the  county, 
nding  division,  liberty,  city,  borough,  or  place  to 
which  by  law  he  may  now  be  committed,  or,  in  the 
cue  of  an  indictable  offence  committed  on  the  high 
seas,  or  on  land  beyond  the  sea,  to  tiie  common  gaol 
of  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  within  which  such  justice  or  justices  shall 
have  jurisdiction,  to  be  there  safely  kept  until  he 
shall  be  thence  delivered  by  due  course  of  law,  or 
admit  him  to  bail  as  hereinbefore  mentioned."  And 
the  20th  sect,  embraces  what  the  AcU  of  George  IV. 
and  of  Philip  and  Mary  contained  before  on  the 
su>ject  of  binding  over  the  witnesses  to  prosecute. 
The  provisions  of  the  enactments  therefore  enable 
the  magistrate  to  admit  the  accused  party  to  bail, 
to  dismiss  the  eharge  against  him  or  to  commit  him 
for  trial,  and  I  do  not  see  the  least  difficulty  in 
esrrying  all  this  out. 

The  court  expressed  their  approval  of  the  course 
Wten  by  the  magistrate  in  this  case  in  wishing  to 
obtam  the  opinion  of  the  court,  before  proceeding 
in  the  matter  under  11  &  12  Vict,  c  42,  this  being 
the  first  case  of  the  kind  under  that  Act 


Saturdmf,  May  9,  1868. 

(Before  Lush  and  Hakhbn,  JJ.) 

Kwi,  ».  Thb  Guardiaks  op  the  Mbdwat  UznoN. 

Appeal^Lmiatic  pcaiper—  Order  of  maintenance— Right 
of  appeal  in  parish  affairs— 15  &•  16  Vict,  c  97, 
s.  108-24  i-  26  Vict.  c.  55,  «.  7. 

Notwithstandino  the  24^^-  25  Vict,  c  65,  s.  76,  which 
makes  a  pauper  lunatic  chartfeable  to  the  common  fund 
of  the  union  in  which  his  parish  of  settlement  is 
situate,  and  sect,  7,  which  gives  a  right  of  appeal 
against  such  an  order  to  the  puardians  of  the  union, 
the  parish  officers  of  the  parish  of  settlement  have  still 
under  sect.  108  of  the  15  i- 16  Vict.  c.  95,  a  right  of 
appeal  against  such  order. 

This  was  an  appeal  by  the  churehwardens  and 
overseers  of  Aldershot,  against  an  order  adjudging 
the  settlement  of  a  lunatic  pauper  to  be  in  their 
parish.  The  sessions  quashed  the  order  subject  to 
the  following  case. 

The  order  ai)pealed  against  was  made  by  two  of 
Her  Majesty's  justices  of  the  peace  for  the  county 
of  Kent,  dated  the  29th  Sept.  1865,  and  directed  to 
the  guardians  of  the  Medway  Union,  hereinafter 
called  the  respondents,  and  the  guardians  of  the 
Fsrnham  Poor  Law  Union,  whereby  the  said  justices 
did  adjudge  the  last  legal  settlement  of  the  said 
Hauy  Wilson,  then  confined  in  the  lunatic  asylum 


of  Barming-heath,  in  the  said  county  of  Kent,  to 
be  in  the  parish  of  Aldershot,  in  the  said  Farnham 
Poor  liaw  Union,  and  whereby  the  said  justices  did 
order  the  guardians  of  the  Parnham  Poor  Law  Union 
to  pay  to  said  respondents  certain  sums  which  had 
been  expended  by  the  respondents  as  in  the  said  order 
mentioned,  and  also  weekly  and  every  week  from  tiie 
date  of  the  said  order,  to  pay  to  the  treasurer  of  the 
said  asylum  a  certain  further  sum  as  in  ti^e  said  order 
set  forth.  A  copy  or  duplicate  of  the  said  order 
together  with  the  statements  required  by  the  statute 
16  &  17  Vict,  c  97,  s.  107,  setting  forth  the  grounds 
of  adjudication,  including  the  particulars  of  the 
settlement,  relied  on  in  support  thereof,  and  ad- 
dressed to  the  guardians  of  the  poor  of  the 
Farnham  Poor  Law  Union,  and  to  the  churchwardens 
and  overseers  of  the  parish  of  Aldershot  was  sent 
by  the  respondents  to  the  said  guardians  and  the 
said  churehwardens  and  overseers  respectively  on 
the  5th  Oct  1865. 

Against  this  order  the  said  churehwardeus  and 
overseers  of  the  poor  of  the  parish  of  Aldershot 
entered  an  appeal  to  the  above  mentioned  sessions. 
Upon  the  said  appeal  coming  on  to  be  heard,  it  was 
objected  on  the  part  of  the  respondents  that  the 
appeal  ought  to  have  been  brought  by  the 
guardians  of  the  poor  of  the  said  Farnham  Poor 
Law  Union  and  not  by  the  said  churehwardens  and 
overseers  of  the  poor  of  the  parish  of  Aldershot,  and 
it  was  contended  that  the  said  churehwardens  and 
overseers  had  no  right  to  appeal  against  the  said 
order,  inasmuch  as  thev  were  not  parties  to  the  said 
order  or  proceedings  before  the  justices,  and  the 
expenses  of  maintaining  the  lunatic  were  under  the 
statute,  24  &  25  Vict,  c  55,  ss.  6,  7,  thrown  upon 
the  common  fund  of  the  Farnham  Poor  Law  Union. 
The  court  overruled  the  objection,  heard  t^e  appeal 
upon  the  merits,  and  quashed  the  said  order.  The 
question  for  the  decision  of  this  honourable  court  is 
whether  the  churehwardens  and  overseers  of  the 
poor  of  the  parish  of  Aldershot  had  a  right  to 
appeal  against  the  said  order?  , 

If  the  court  should  answer  this  question  in  the 
affirmative  the  said  order  of  sessions  is  to  be  con- 
firmed. But  if  in  the  negative  the  said  order  of  ses- 
sions is  to  be  quashed. 

By  sect.  97  of  the  16  &  17  Vict,  c.  97,  powers  are 
given  to  justices  to  inquire  into  and  adjudge  the 
settlement  of  a  lunatic  pauper,  and  order  the 
guardians  of  the  union  in  which  the  parish  is  situate 
to  make  payments  for  his  support,  &c. 

By  sect.  108  it  is  enacted  that, 

If  the  gnardlans  of  any  union  or  pftiish,  or  the  overBeers  of 
sny  parish,  feel  aggrieved  by  any  such  order  as  aforesaid, 
adjadging  the  setUement  of  any  Innatio,  they  or  he  may  sp- 
peal  sgsinst  the  same  to  the  next  general  or  quarter  senions 
of  the  peace  for  the  oonnty  In  behalf  of  which  such  order  has 
been  obtained,  or  in  which  the  union  or  parish  obtaining 
such  order  is  situate ;  or,  in  case  such  parish  or  union  extend 
into  several  juflsdlctioas,  then  to  the  next  general  quarter 
sessions  of  the  peace  for  the  county  or  borough  In  whioh  the 
asylum,  registered  hospital,  or  licensed  house  in  which  such 
lunatic  is  or  has  been  confined  is  situate ;  and  such  sessions, 
upon  hearing  the  said  appeal,  shall  have  full  power  to  deter- 
mine the  nuktter. 

By  the  24  &  25  Vict.  c.  55,  s.  6,  the  cost  of  main- 
tenance of  a  lunatic  pauper  is  to  be  borne  by  the 
common  fund  of  the  union  comprising  the  parish. 

By  sect.  7  it  is  enacted  that, 

The  guardians  of  any  union  may  obtain  orders  upon  the 
guardians  of  any  other  union,  or  upon  the  guardians  or  over- 
seers of  any  parish  not  comprised  in  a  union,  or  upon  the 
treasurer  of  the  county,  and  may  appeal  against  or  defend 
any  orders  in  respect  of  any  lunatfo  paupers  hereby  made 
chargeable  upon  the  common  fund  of  tne  union.  In  like 
manner  and  subject  to  the  same  incidents  and  provisions  as 
are  contained  in  the  said  last-cited  Act  in  respect  of  lunatio 
paupen  chargeable  to  any  parish  in  such  union:  provided 
that  every  appeal  now  pending  may  be  continued  and  deter- 
mined as  though  this  Act  had  not  been  passed. 

Barrow  and  Jathson  appeared  for  the  appellants, 
and  contended  that  the  appeal  was  righUy  brought 
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Q.  B.]    Guardians,  &o.,  o>f  Bradford  XTinov  (apps.)  9.  Clerk  of  Peacb  vor  Wilts  (reap.)    [Q.  B. 


by  the  churchwardens  and  overaeers  of  the  parish  of 
Aldershot,  notwithstanding  such  parish  formed  part 
of  the  Farnham  Union,  and  that  the  case  of  12^  t. 
Tht  Justices  of  the  West  Riding  of  Yoi»k8hire  (^Halifax 
y.  Leeda)^  26  L.  J.,  41,  M.  C,  is  still  an  authority 
upon  the  point,  and  that  the  provisions  as  to  the 
right  of  appeal  contained  In  sect.  108  of  the  16  &  17 
Vict.  c.  97,  are  not  repealed  by  sect.  6  of  the  24  &  25 
Vict.  c.  56.  They  farther  argued  that  the  proriso 
St  the  end  of  this  section  was  inserted  only  ex  <d>un- 
daxli  cautela,  and  not  as  recognising  way  altered 
state  of  the  law. 

Prentice,  Q.  C.  and  BiroH,  for  the  appellants,  argued 
that  since  the  24  &  25  Vict,  c  55,  which  throws  the 
support  of  the  lunatic  pauper  upon  the  common 
fund,  the  parish  officers  have  no  longer  any  special 
interest  in  the  appeal,  which  therefore  sboidd  be 
brought  by  the  guardians  of  the  union  only. 

Lush,  J. — I  am  of  opinion  that  the  sessions  are 
right.  It  is  clear  that  under  the  old  Act  either  the 
guardians  of  the  union  or  the  parish  officers  might 
appeal.  Then,  is  there  anything  in  the  subsequent 
Act  which  takes  away  that  right  ?  The  effect  of  the 
order  of  justices  is,  no  doubt,  different  now  to  what 
it  was,  but  the  order  itself  is  still  made  under  the 
former  statute.  It  is  contended  that  the  necessary 
effect  of  the  7th  section  of  the  24  &  25  Vict.  c.  55, 
is  to  repeal  the  right  of  appeal  which  the  parish 
officers  formerly  enjoyed.  But  I  think  that  both 
p^yisions  may  stand.  What  is  said  by  the  7th  sec- 
tion of  the  later  Act  is  that  the  guardians  may 
obtain  orders  and  may  appeal  against  such  orders ; 
and  it  is  said  that  the  proviso,  by  enacting  that  any 
appeals  then  pending  may  be  continued,  implies  that 
the  right  of  the  parish  officers  to  appeal  is  put  an 
end  to.  I  do  not  agree  in  that,  and  I  think  t^t  the 
108th  section  of  the  old  Act  is  not  repealed  by  im- 
plication. 

Hariten,  J.  concurred. 

Judgment  for  the  appeUants, 
Attorney  for  fhe  appellants,  Richaid  Eve,  Alder- 


shot. 


Briinskill  (app.)  w.  Watsow  (resp.) 


Turnpike  ioU — Cfurate  of  a  parish — Exemption-^ 
8  Geo.  4,  c.  126,  s.  82. 

By  sect,  22  of  the  %  Geo.  4,  c.  126  (Twm^ike  Act),  a 
*^  curate  going  to  or  returning  from  visiting  any  sick 
parishioner,  or  on  other  his  parochial  duiv  within  his 
parish  "  is  exempt  from  the  payment  of  toll. 

Held,  that  a  clergyman  performing  parochial  duties 
durina  the  temporary  absence  of  Sie  incumbent  of  the 
parish  is  not  a  curate  within  the  meaning  of  the  fore- 
going  section. 

This  was  a  case  stated  under  the  20  &  21  Yict. 
c.  43  upon  a  refusal  of  justices  to  convict  a  turnpike 

£te  keeper  for  illegally  taking  a  toll  of  the  appel- 
it. 

By  sect.  82  of  the  8  Geo.  4,  c.  126  (General  Turn- 
pike Act)  it  is  enacted 

That  no  toll  shall  he  demanded  or  taken  hy  virtne  of  this  or 
any  other  Act  or  Acta  of  Parliament  on  any  tmmpike  road  for 
any  horses  or  carriages  attending  his  Majesty  or  any  of  the 
Boyal  Family,  or  returning  therefrom  ...  or  from  any 
rector,  vicar,  or  curate  going  to  or  retnmlng  from  -viaiting 
any  sick  parishioner,  or  tm  other  his  parochial  duty  within  his 
pariah,"  &C. 

It  appeared  that  the  rector  of  the  parish  went  to 
the  seaside  for  the  benefit  of  his  health,  and  that  he 
had  requested  the  appellant,  who  was  a  curate  in  a 
neighbouring  parish,  to  do  his  duties  for  him  in  his 
•baence,  and  whiiat  on  his  way  to  perform  the  mar- 


riage service  he  had  to  pass  through  a  turapike-^te 
when  toll  was  demanded,  which  he  refused  to  pa^ 
on  the  ground  that  he  was  exempt  as  being  a  curate 
going  on  his  parochial  duties.  The  tolUgate  keeper 
nevertheless  demanded  the  toll,  and  upon  the  appe- 
lant paying  it  he  summoned  the  gatekeeper  under 
sect.  80  of  the  4  Geo.  4,  c.  95,  for  demanding  and 
taking  toll  from  a  person  exempt  from  the  payment 
thereof,  and  who  claimed  such  exemption.  At  the 
hearing  of  the  information  the  justices  were  of 
opinion  that  the  informant  was  not  exempt,  and  w> 
the  information  was  dismissed. 

C.  Button  now  appeared  for  the  appellant,  and 
argued  that  he  was  de  facto  curate,  and  so  was 
exempt  whilst  going  in  the  discharge  of  his  parochial 
duties,  and  alUiough  he  was  not  licensed  for  the 
purpose  by  the  bishop,  he  was  nevertheless  the  legal 
curate;  (iTempIe  v.  Dickinson,  1  Ell.  Bla.  &  Ell.  34; 
28  L.  J.  10,  M.  C,  [Lush,  J.— Suppose  the  rector 
should,  upon  a  particular  Sunday,  go  away  and 
invite  a  clerical  friend  to  do  duty  for  the  day,  would 
he  be  exempt?]  I  should  say  that  he  would  be. 
fLuBH,  J.— It  is  the  status  of  the  person  which  givea 
the  exemption.  The  case  of  Tenuis  v.  Dickinson  is 
very  distinguishable  from  this.  There  the  clergy- 
man was  the  only  person  entitled  to  do  the  clerical 
duties  of  the  parish.]  The  appellant  here  had  the 
status  of  curate.  No  one  else  in  the  parish  wae 
capable  at  the  time  of  performing  the  clerical 
duties : 

BogoiE^s  Ecclesiastical  Law,  274 ; 

B.  James  appeared  for  the  respondent,  but  was 
not  called  upon. 


Lush,  J. — Our  judgment  must  be  for  the 
spondent  (his  Lordship  read  the  82nd  section  of  the 
3  Geo.  4,  c.  126,  as  far  as  related  to  the  point.)  The 
question  is  whether  this  gentleman  can  be  said  to  be 
"  a  curate,  engaged  upou  his  parochial  duty  within 
his  parish  ?  "  He  was  a  curate  of  a  neighbonxiog 
parish,  and  he  was  lending  temporary  assistance  to 
a  clergyman  absent  from  ill  health.  Can  he  tiien 
be  said  to  be  acurateof  the  parish?  J£  a  dergyman 
invites  another  clergyman  to  assist  him  for  a  single 
day,  would  he  be  exempt  from  turnpike  toU? 
Surely  that  cannot  be  the  meaning  of  the  statute. 
The  case  of  Temple  v.  Dickinson  is  essentially  dif- 
ferent from  the  present  one.  Groing  to  render  a 
clergyman  temporary  services  does  not  constitute 
the  party  a  curate. 

JQUksek,  J.  concurred. 

Judgment  for  the  respcndenL 

Attorneys   for   appellant,    Chray,    Johnston,    and 
Mouns^. 

Attorneys  for  respondent,  Westcdl  and  Roberts. 


Wednesday,  May  27,  1868. 

Thb  Ouabdians,  &o.,  of  thb  BRASFOitD  Umion 
(apps.)  V.  Thb  Clbsb.  of  thb  Fbaob  fob  Wilts 
(resp.) 

Poor  law — Lunatic  pauper — Power  of  certain  justices 
to  make  an  order  under  tAe  8  ^  4  Vict.  c.  54,  s.  2— 
Retrospective  expenses. 

B.  L.  was  in  March  1864  convicted  qffehny^  ami 
sentenced  to  twehe  months*  imprisonment  dn\  the  county 
gaol  of  Wilts,  situate  in  the  borough  ^  DevizM^ 
which  has  a  separate  court  of  quarter  sessions,  witk 
a  non-iniromittent  clause.  Wbilst  he  was  underootng 
his  sentence  he  became  insane,  and  was  removed,  by  am 
order  of  the  Secretary  of  State  to  a  lunatic  oi^fbm 
in  Glamorganshire.  In  March  1^7  two  justices  if 
Wilts,  whilst  sitting  at,  Dmnsee^  made  an  order  under 
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Q.  B.J    GvABOujit,  &c^  <»  BxAorOBD  UmoM  (appa.)  v.  Ctxax.  of  Pxacb  wob.  Wilm  (ieq>.)    [^  B. 

Oiven  at  WhltehaU  the  liBfh  day  of  Jane  186i,  la  tbe twenlj- 
eerenth  yeur  of  Her  Majeetr*!  reign.  Q.  Gkbt. 

61,404— The  Saperiatandant  of  Hub  Lanatic  Aiyham  at 
Britten  Ferry,  in  the  coanty  of  Glamorgan,  and  au  othera 
wfaom  it  may  ooooem.  Warrant  for  the  reception  of  Heniy 
Lewie  in  the  Innaiic  aaylmn  at  Britton  Ferry,  in  the  oounty  of 
GMamoigan. 

The  officers  of  the  parish  of  Bradford,  and  the 
guardians  of  the  poor  of  the  Bradford  Union  were 
not  informed  of  the  lunacy  of  the  said  Henry  Lewis, 
or  of  his  removal  to  1^  said  asylum  until  Aug.  1866, 
when  the  proprietor  of  such  asylum  applied  to  the 
said  guardians  for  the  expense  of  maintaining  tho 
Innatie  up  to  that  date.  In  Dec.  1866  the  guardians 
were  again  applied  to  by  the  clerk  of  the  i>eace  for 
the  county  of  Wilts  to  pay  the  expenses  of  main- 
taining the  lunatic.  On  both  occasions  they  refused 
to  make  any  payment,  on  the  ground  that  no  order 
had  been  made  on  them,  and  that  they  were  not 
liable  to  do  so. 

On  the  28th  March  1867,  the  justices  of  the 
peace  for  the  county  of  Wilts,  made  the  following 
order : — 

Whereas  heretofore  on  the  96tk  dnr  of  Jane  1864,  one 
H.  Lewie,  who  was  then  imprisoned  fai  the  hooee  of  correction 
at  Devtms,  In  the  eald  coanty  of  Wilts,  was  by  an  order  of 
Sir  OeoiiB;e  Grey.  Her  Majeety*a  then  principal  Secretary  of 
State  for  the  Home  Department,  remoTed  to  the  hmatlo 
aaylnm  at  Brttton  Berry  In  the  eoonty  of  Glamorgan,  where  ho 
hath  erer  since  been  and  still  is  confined  and  detained. 

And  whereas  it  is  necessaty  in  pnraoance  of  the  statnte  In 
snch  caee  made  and  proTlded  to  inooire  into  and  ascertain  by 
the  best  eridenoe  or  information  that  can  be  obtained  nnder 
the  drcnmstanoes  of  the  personal  legal  disability  of  the  said 
Henrv  Lewia  Therefore  we,  the  Bar.  E.  B.  Edxell, 
clerk,'  and  the  Bev.  A.  Smith,  olerlc,  being  two  of  Her 
Majesty's  jnstioes  of  the  peace  in  and  for  the  said  county  of 
Wuts,  within  which  said  county  the  said  house  of  correction 
is  sltnate,  haying  accordingly  in<ialrad  by  the  best  eyldenoe  and 
information  that  could  be  obtained  under  the  circumfltanoes  of 
the  personal  legal  disability  of  the  said  Heniy  Lewis,  into  tha 
place  of  the  last  legal  settlement  of  the  said  Henry  LewiL 
We  do,  therefore,  hereby  adjudge  the  place  of  the  last  legal 
settlement  of  the  said  Henry  Lewis  to  be  in  the  ssmI  parish  of 
Bradford,  in  the  said  Bradford  Union,  and  beoanae  It  appears 
to  us  that  the  said  Henry  Lewis  is  not  possessed  of  sufficient 
property  which  can  be  applied  to  his  maintenance,  we  do 
thereby  order  yon,  die  aald  guardtans  of  the  said  Bradford 
Union,  to  pay  unto  Alfred  Alexander,  of  DoTiaaa,  in  ths 
county  ot  Wills,  keeper  of  the  said  house  of  corxiaotion,  the  som 
of  52.  15s.  8dL,  being  the  reasonable  charges  of  inquiring  Into 
the  insanity  of  the  said  Henry  Lewis,  and  for  oouTeylng  him 
to  the  said  lunatic  asylum  at  Brttton-ferry  aforeeaid,  and  alao  to 
pay  unto  Charies  Peggo.  the  proprietor  of  the  said  asylam,  the 
sum  of  IXU.  15*.  4d.,  being  the  aggregate  amount  of  the  weekly 
sums  or  charges  for  the  maintenance  of  the  said  Henry  Lewis 
in  the  said  asylum,  from  the  said  26th  day  of  June  1864  to  tfaa 
36th  day  of  March  now  Instant,  and  aiao  to  pi^  to  the  said 
Charles  Pegge,  commencing  from  the  2Sth  day  of  March  inst, 
the  sum  of  16s.  weekly  and  every  week,  or  such  other  sum  as 
we  or  any  other  two  jnstiees  shall,  by  writing,  nnder  oor  or 
their  hands  from  time  to  time  diraet.  for  tba  maintenanwi  of 
the  said  Henry  Lewia»  in  the  said  aaylnm. 

Given  nnder  our  hands  and  seals  the  28fh  day  of  March  1867, 
at  Devizes,  in  the  said  ooonty  of  Wilts. 

AumwBiiRB. 

The  setUement  of  the  lunatic  had  not  been  pre- 
TiouBly  adjudged. 

The  borough  of  Derizes  it  a  borough  with  a 
separate  commission  of  the  peace  and  has  a 
separate  court  of  quarter  sessions,  and  a  recorder, 
and  the  diarters  contain  a  non-intromittent  clause. 

The  order  was  served  upon  the  guardians  with 
the  notice  and  grounds  of  adjudication  signed  by 
the  keeper  of  the  house  of  correction  and  by 
Charles  Pegge,  the  proprietor  of  the  said  asylum. 
The  notice  and  grounds  of  adjudication  are  as 
follows : 

In  the  matter  of  Henry  Lewis,  a  orlmlnal  lanatio  now  con- 
fined in  the  innaUc  aqrlum  at  Britfion  Ferry,  in  the  county  of 
Glamorgan. 

To  tlie  OnafftUaasof  the  Poor  of  the  Bedford  UnJan,  in  the 
conntiea  of  Wilte  and  Somerset 

Take  notice  that  the  above  named  criminal  lunatic  was  on 
the  3Mh  June  1864  dnly  removed  from  the  house  of  cor^ 
reotlon  att  Devlaea.  in  the  eoanty  of  Wilts,  to  the  hmalls 
aaylnm  at  Britton  Ferry,  in  the  oonnty  of  Olamotsan,  nnder  an 
order  of  Sir  George  Grey,  then  priodpal  Secretary  of  State 
for  the  Home  l>epartment,  dated  the  18th  June  1864,  whera 
he  hath  ever  ilnoe  been,  and  atiU  la  oonHnad  sod  detained^ 


s«f.  2  e/*  <^  3  ^  4  Viet  c  64,  adfudioating  his 
tettlement  to  be  in  th€  parish  of  Bradford^  and  they 
ordered  the  guardians  of  the  Bradford  Union  to  poif 
from  the  commou  /knd  to  dke  helper  of  the  Devixes 
prison  the  smm  of  &L  15*.  Sd^  the  eharae  of  inquiring 
into  the  insamtf  of  the  saidH.  L,  ana  oonvetfiMg  him 
to  the  asj^butty  and  also  to  pav  unto  Chcoies  Pegge,  the 
prxiprietor  of  the  osyArm,  &e  sum  of  114/L  I5f.  4d., 
bemg  the  aggregate  amount  of  the  woMf  sums  or 
charges  for  the  maintenanoe  of  the  said  .H.  L^  from 
the  25M  June  18€4  to  the  25M  March  inst^  and  ako 
topag  to  the  said  Charles  Pegge,  conanencing  from  the 
last-mentioned  dag,  the  sum  of  l&s,  weekly,  and  everg 
wed:,  f(^,for  the  maintenanoe  of  the  satd  H,  L.  m 
f4e  said  asyUrn : 

Beld,  first,  that  the  justices  had  jurisdiction  to  make  the 
order,  notwithstanding  the  &  ^T  ^  ^*ct.  c.  54,  s.  2, 
loiicA  gives  power  to  make  such  an  order  to  two  jua- 
ot  the  oountg,  ^  where  such  person  is  impriscned. 
Second^,  that  so  much  of  the  order  was  bad  as  directed 
payment  of  past  expenaes. 

This  was  a  case  stated  under  the  order  of  a 
judge,  pursuant  to  the  12  &  13  Vict.  c.  45,  s.  11, 
as  follows : 

Henry  Lewis,  referred  to  in  the  order  herein- 
after mentioned,  was  convicted  of  felony  committed 
in  the  said  county  of  Wilts,  at  the  Wilts  Lent 
Assizes,  in  March  1864,  and  was  sentenced  to  be 
imprisoned  in  the  house  of  correction  for  the  said 
county,  situate  in  the  borough  of  Devizes,  in  the 
said  county,  for  twelve  calendar  months ;  and  whilst 
undergoing  such  sentence,  namely,  in  June  1864, 
be  b^me  insane,  and  was,  by  order  of  Her 
Majesty's  Principal  Secretary  of  State  for  the 
Home  Department,  removed  from  the  said  prison 
to  a  house  licensed  for  the  reception  of  lunatics, 
situate  at  Britton  Ferry,  in  the  county  of  Glamorgan, 
in  pursuance  of  the  3  &  4  Vict.  c.  54.  and  in  which 
house  the  said  lunatic  has  ever  since  been  confined 
and  maintained. 

The  order  of  the  Secretary  of  State  is  as  follows : 

The  Bight  Honourable  Sir  Qeoive  Grev,  Baronet,  one  of  Her 

Kajesty's  most  Honourable  Privy  Cooncil  and  Principal 

Secretaiy  of  State,  Ac,  &&,  ^se. 

Whereaa,  by  an  Act  nassed  in  the  3rd  and  4th  years  of  the 
rdgn  of  Her  present  Majesty,  indtnled  an  Act  for  making 
tether  proviaons  for  Che  eonAnement  and  maintenanoe  of 
tassae  prisonera,  it  la  enacted  that  if  any  person,  while  im- 
prisoned in  any  prison  or  other  place  of  confinement  under 
soy  sentence  of  death,  trsnsportation,  or  imprisonment,  or 
under  charge  of  any  oUtasee  for  not  finding  bail  for  good 
behavieor  or  to  keep  Oa  peace,  or  to  answer  a  crimlaal 
duBge,  or  In  eooseqaanea  of  any  eommaiy  conviction  or 
order  by  any  jnstlee  or  instioea  of  Uie  peace,  or  nnder  any 
oter  than  dvU  proeese,  waU  sfmear  to  be  inauie,  it  shall  be 
Iswfal  for  any  two  jnatioes  of  tne  peace  of  tibe  county,  city, 
bsfoogh,  or  ptace  where  each  person  is  imprisoned  to  inquire, 
with  the  aid  of  two  phyaioiana  or  amgeona,  aa  to  tlie  insanity 
of  SBoh  penon,  and  if«it  sliaU  be  dnly  oertlfled  by  snch  justices 
ind  sndi  idiyaiciana  or  anqgeons  that  snch  person  is  insane, 
U  shall  be  lawful  for  one  of  Her  Msjesty*s  principal  Seore- 
tsriss  of  State,  upon  die  receipt  of  anoh  oertulcate,  to  direct, 
by  waxTsnt  nnder  his  liand,  ttiaS  snch  person  shall  be  removed 
to  sash  county  Innatio  aaylnm  or  other  proper  reoeptable  for 
liBBBe  persona  aa  the  said  Secretary  of  State  may  judge 
ptopcr  and  anraint 

And  irtiereaa  it  haa  been  oertlfled  to  me  under  the  hands  of 
Oe  Bev.  A.  Smith  and  £.  &  Edoell,  Esq.,  two  justioee  of  the 
pMoe,  and«nder  the  hands  of  B.  Montgomery  and  T.  R  Aostie, 
svgeoos,  being  persona  anthorised  aa  aforesaid,  that  Henry 
LbwIb,  mto  was,  at  a  gaol  delivery  holden  in  and  for  the 
ooBMy  of  Wilts,  on  the  14«h  March  1M4,  convtoted  of  larceny, 
tad  sontenoed  to  be  tmprisonad  for  one  year  in  (he  honse  of 
coneetion  at  Devisee  for  the  same,  haa  beoome  insane  ;  and 
wheress  the  lanatic  asylnm  at  Britton  Ferry,  in  the  eonnty  of 
Otenotgan,  has  been  recoounendad  to  me  aa  a  fit  and  proper 
rSBsptable  for  the  said  InnaUo ;  and  whereaa  it  haa  been 
ooittted  to  me  1^  two  jnstiees  of  the  peace  that  they  intend  to 
nske  aa  order  npon  the  parish  of  Bradford  on  Avon,  in  which 
ftessidhmatte  has  been  adjadgad  to  be  settled,  for  the  weekly 
issbivmsnoe  of  the  said  kmatlle  tn  a  lunatic  aiqinm :  I  do 
heieby,  in  pnrsnance  of  the  Act  of  Parliament  above  recited, 
sotborise  and  direct  you  to  cause  the  said  Henry  Lewis  to  be 
reeeived  from  the  said  house  of  correcdon  into  the  said  Innatio 
■ijlnm,  there  to  remain  (maintenanoe  for  the  eaid  lanatic  to 
be  provided  aa  aforeeaid),  until  further  order  ahaU  be  made 
hereiD,aDd  for  ao  doing  tfais  shall  be  your  wansat 
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•nd  thfti  «a  order  of  JostloM  hMB  been  obteined,  of  which  a 
copy  to  hereto  annexed,  whereby  H  ie  adjudged  that  the 
nuish  of  Bradford,  In  your  said  union,  is  the  place  of  the  last 
legal  Mttlement  of  the  said  Henry  Lewis,  and  becanse  it  ap- 
peared to  the  JnstloeB  making  the  said  order  that  the  said 
Henry  Lewis  is  not  possessed  of  safiBoient  property  which  can 
be  applied  to  his  maintenance,  it  was  ordered  by  the  said 
order  that  the  gaardians  of  the  poor  of  your  said  onion  should 
pay  from  the  common  fond  of  the  said  union  unto  Alfred 
Alexander,  of  Devizes,  in  the  county  of  Wilts,  keeperof  the  said 
House  of  Oorrection  the  sum  of  5L  Ifis.  8dL,  being  the  reason- 
able ohaigee  of  inquiring  into  the  insanity  of  the  said  Henry 
Lewis,  and  for  conveying  him  to  the  said  lunatic  asylum  at 
Britton  Ferry  aforesaid.  And  also  to  pay  unto  Charles  Pegge, 
the  proprietor  of  the  said  asylum,  the  sum  of  1141.  lb*,  id., 
iMing  the  aggregate  amount  of  the  weekly  sums  or  charges 
for  the  maintenance  of  the  said  Henty  Lewis  in  the  said 
asylum  from  the  said  26th  day  of  June  1864  to  the  Sdth  day  of 
March  1867,  and  also  to  pay  to  the  said  Charles  Pegge,  com- 
mencing from  the  25th  day  of  ^rch  1867,  the  sum  of 
ISi,  weekly  and  every  week,  or  such  other  sum  as  the  said 
justices,  or  any  two  other  Justices  shall,  by  writing  under 
their  hands  from  Hme  to  time  direct  for  the  maintenance  of 
the  said  Henry  Lewis  in  the  said  asylum.  And  take  notice 
that  the  grounds  upon  which  the  said  settlement  has  been 
adjudged,  and  the  particulars  of  the  settlement  of  the  said 
Henry  Lewis,  in  the  said  parish  of  Bradford,  in  your  said 
union,  and  which  will  be  relied  on  in  support  thereof  are  as 
follows :  That  is  to  say,  that  the  said  Henry  Lewis  waa  bom 
in  the  said  parish  of  Bradford,  in  the  bald  county  of  Wilts,  in 
the  year  1807.  And  take  notice,  that  unless  yoa  give  notice 
by  appeal  against  the  said  order  within  twenty-one  days  from 
the  sending  or  delivery  thereof,  or  in  case  of  your  application 
for  a  copy  of  the  deponitions  on  which  such  order  has  been 
made,  within  fourteen  days  after  the  sending  of  such  copy,  no 
appeal  against  the  same  can  afterwards  be  allowed. 

Given  under  our  hands  this  Idth  day  of  April,  iu  the  year  of 
our  Lord  one  thousand  eight  hundred  and  stzty-eeven. 

Alfako  Alexakdkb,  Keeper  of  the  said  House  of 
Correction. 

CnaaLKS  Pboos,  Proprietor  of  the  said  Asylum. 

The  settlement  of  the  lunatic  was,  at  the  time  of 
the  making  of  the  said  order,  in  the  said  parish  of 
Bradford. 

The  guardians  of  the  said  union  duly  gave  notice 
of  appeal  against  the  said  order  dated  28th  March 
1867,  to  the  clerk  of  the  peace  of  the  county,  to  the 
derk  of  the  peace  of  the  borough,  to  the  keeper  of 
the  said  house  of  correction,  and  to  the  proprietor  of 
the  said  asylum.  The  grounds  of  appeal  against 
such  order  are  as  follows : 

That  the  said  order,  bearing  date  28th  March,  now 
appealed  against,  is  bad,  illegal,  and  void  in  law 
upon  the  face  thereof. 

That  the  justices  being  justices  of  the  county 
only  and  not  for  the  borough,  had  no  jurisdiction  to 
make  the  said  order. 

That  at  the  time  of  the  making  of  the  said  order 
the  said  Henry  Lewis  was  not  imprisoned  in  any 
county,  city,  borough,  or  place  within  the  juris- 
diction of  tiie  said  justices,  or  a  criminal  lunatic 
within  the  meaning  of  8  &  4  Vict.  c.  54. 

That  the  sentence  of  imprisonment  of  the  said 
Henry  Lewis  had-  expired  long  before  the  making 
of  the  said  order,  is  retrospective,  and  therefore  bad. 

That  the  said  justices  had  no  power  in  and  by  the 
said  order  to  order  the  said  guardians  to  pay  the 
expenses  incurred  in  inquiring  into  the  insanity  of 
the  said  Henry  Lewis,  or  for  conveying  him  to  the 
Bald  asylum  in  June  1864. 

That  the  said  justices  in  and  by  the  said  order 
had  no  power  to  order  the  said  guardians  to  pay  the 
aggregate  amount  of  the  weekly  sums  or  charges  for 
the  maintenance  of  the  said  Henry  Lewis  in  the  said 
asylum,  from  the  28th  June  1864  to  the  25th  March 
1867,  or  any  other  part  thereof. 

That  the  justices  had  no  power  in  and  by  the  said 
order  to  order  the  said  guaniians  to  pay  any  weekly 
sum  for  the  future  maintenance  of  the  said  lunatic 
in  the  said  asylum. 

That  the  order  adjudging  the  settlement  of  the 
said  lunatic,  and  ordering  the  said  guardians  to  pay 
the  expenses  of  inquiring  into  his  insanity,  and  the 
expenses  of  maintaining  the  said  lunatic,  ought  to 
have  been  made  (if  at  all)  at  the  time  when  tiie  said 
lunatic  was  conveyed  from  the  said  prison  to  the 
said  asylum,  or  within  a  reasonable  time  thereof. 


That  all  the  allegations  contained  in  the  notice 
sent  to  us,  and  on  the  grounds  upon  which  the 
adjudication  of  the  said  justices  took  place,  aie  and 
each  of  them  is  untrue,  and  we  shall  require  you  to 
prove  the  same  at  and  upon  the  trial  of  the  said 
appeal  that  the  said  notice  and  grounds  of  adjudi- 
cation sent  to  us  are  not  signed  by  the  persons 
required  by  law  to  sign  the  same. 

That  the  said  order  ought  to  have  been  obtained 
by  the  clerk  of  the  peace  of  the  said  county. 

To  avoid  any  difficulty  arising  from  the  mode  in 
which  the  appeal  clause  to  the  8  &  4  Vict.  c.  54  is 
worded,  separate  notices  of  appeal  were  given  both 
for  Uie  borough  and  county  sessions. 

The  questions  for  the  opinion  of  this  honourable 
court  are : 

Whether,  under  the  circumstances  above  stated, 
the  said  order,  dated  28th  March  1867,  is  a  good  and 
valid  order?  Whether  the  said  guardians  are  liable 
to  pay  the  sum  of  6^.  15».  3d:,  being  the  charges  of 
inquiring  into  the  insanity  of  the  said  Henry  Lewis 
and  his  conveyance  to  the  asylum ;  and  the  sum  of 
114/.  15«.  4<i,  being  the  aggregate  amount  of  the 
weekly  sums  for  his  maintenance  in  the  said  asylum 
from  the  25th  June  1864  to  the  25th  March  1867? 
And  whether  the  said  guardians  are  liable  to  pay 
the  weekly  sum  of  16.9.  for  his  maintenance  subse- 
quently to  the  25th  March  18G7  in  the  said 
asylum  ? 

If  this  court  shall  answer  these  questions  or  the 
first  in  the  affirmative,  the  said  order  is  to  be 
confirmed ;  but  if  the  court  shall  answer  the  first 
question  iu  the  negative  then  the  said  order  is  to  be 
quashed ;  and  if  the  court  shall  answer  the  second 
question  in  the  negative  and  the  third  in  the 
affirmative,  or  the  third  in  the  negative  and  the 
second  in  the  affirmative,  then  such  part  of  the 
order  as  is  held  to  be  bad  is  to  be  quashed  if  this 
court  shall  think  it  right  to  do  so. 

And  it  is  further  agreed  that  a  judgment  in  con- 
formity with  the  decision  of  this  honourable  court, 
and  for  such  costs  as  such  court  shall  adjudge  shall 
be  entered  on  motion  by  either  party  at  the  general 
quarter  sessions  of  the  jpeace  to  be  holden  in  and  for 
the  said  borough  and  county  next  or  next  but  one 
after  such  decision  shall  have  been  given. 

By  the  8  &  4  Vict  c.  54  (an  Act  to  make  further 
provision  for  the  confinement  and  maintenance  of 
insane  prisoners)  it  is  enacted  by  sect.  1 : 

That  if  any  penon  while  imprisoned  in  anv  prison  or  other 
plaee  of  confinement  under  any  aentenoe  of  death,  tranapona- 
tion,  or  impriaonment,  or  nftder  a  charge  of  any  offence  or  for 
not  finding  bail  for  good  hehavionr  .  .  .  or  under  any  other 
than  civil  process  shall  sppear  to  be  insane,  it  shall  be  lawf nl 
for  any  two  Justices  of  the  peace  for  the  county,  dty,  borough, 
or  place  where  such  person  is  imprisoned  to  inquire,  with  the 
aid  of  two  physicians  or  surgeons,  as  to  the  insanity  Ol  soeh 
person,  and  if  it  shall  be  duly  certified  by  such  jusUces  and 
such  physicians  or  surgeons  that  such  person  is  insane,  it  shall 
be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of 
State  upon  receipt  of  such  certificate  to  direct  by  warrant  under 
his  hand  that  such  person  shall  be  removed  to  such  coun^ 
lunatic  asylum  or  other  proper  receptacle  for  insane  persons  m 
the  said  Secretary  of  State  may  judge  proper  and  appoint ;  and 
every  person  so  removed  under  thlB  Act  or  already  removed 
or  in  custody^under  any  former  Act  relating  to  insane  prisonen 
shall  remain  under  confinement  tn  such  county  asyiam  or 
other  proper  receptacle  as  aforesaid  ...  to  which  such 
person  may  be  removed  or  may  have  been  already  removed, 
or  in  which  he  may  be  in  custody  by  virtue  of  any  like  order 
unttl  it  shall  be  daly  certified  to  one  of  Her  Majesty's  prinelpsl 
Secretaries  of  State  by  two  physicians  or  surgeons  that  soeh 
person  has  become  of  sound  mind,  whereupon  the  said  Secre- 
tary of  State  is  herey  authorised,  if  such  person  shall  still 
remain  subject  to  be  continued  in  custody,  to  issoe  his  warrsat 
to  the  keeper  or  otber  person  having  the  care  of  any  such 
asylum  or  receptacle  as  aforesaid,  directing  that  such  penon 
shall  be  removed  back  from  thence  to  the  prison  or  other 
place  of  confinement  from  whence  he  or  she  shall  have  been 
taken,  or  if  the  period  of  imprisonment  or  custody  of  sndh 
person  shall  have  expired,  that  hff  or  she  shall  be  discharged. 

By  sect  2  it  is  enacted: 

That  in  all  such  cases  as  aforesaid  unless  one  of  Her 
Majesty's  principal  Secretariee  of  State  shall  otherwise  direct, 
it  shall  be  lawful  lor  two  such  justloea,  or  any  other  (wo 
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jnaiticea  of  the  peaoe  of  the  county,  city,  boroogta,  or  plaoe 
where  snah  pemon  ia  imprisoned  to  inquire  into  and  eaoertain 
by  the  beat  evidence  or  information  that  can  be  obtained 
nnder  the  drenmatancea  of  the  personal  legal  disability  of 
mdi  insane  person,  the  place  of  his  last  legal  settlement,  and 
die  pecuniary  dreomatancea  of  such  peraon ;  and  if  it  shall  not 
appear  that  he  or  she  ia  poaaeased  of  aulflcieot  property  which 
eaa  be  applied  to  hia  or  her  mainteaauce,  it  shall  be  lawful 
ft^  snch  two  justices,  by  order  under  their  hands,  to  direct 
dw  overseers  of  the  pansh  where  they  adjudge  him  or  her  to 
be  lawfully  aetUed,  or  in  oaae  auch  parish  be  comprised  in  a 
mioo  declared  by  the  Poor  I^aw  Commlaaionera,  or  ahall  be 
onder  the  management  of  a  board  of  guardians  established 
by  the  Poor  Law  Gommissionem,  then  the  guardians  of  suoh 
anioo,  or  of  such  parish  (aa  the  ease  may  bei  to  pay  on  behalf 
of  such  pariah  in  the  caae  of  a  peraou  removed  nnder  this 
Act,  all  reasonable  charges  for  inquiring  into  suoh  person's 
iDsaniiy,  and  conveying  him  or  her  to  such  county  lunatic 
asylum,  or  receptacle  for  insane  persona,  and  to  pay  such 
weekly  sum  aa  they  or  any  two  justices  ahall  by  writing 
onder  their  hands,  from  time  to  time,  direct  for  hla  or  her 
Biaintenance  In  such  asylum  or  receptacle  in  which  he  or  she 
shall  be  confined,  &e. 

Coleridge,  Q.C.  (^Wifnilmm  Siade  with  him)  now 
q>peared  for  the  respondents.  The  first  objection 
is  that  the  justices  had  no  jurisdiction  to  make  the 
order,  intismuch  as  the  lunatic  was  not  at  the  time 
a  priaontr  in  the  asylum,  the  words  of  the  3ud 
section  of  the  3  &  4  Vict.  c.  54  being,  it  shaU  be 
lawful  for  two  justices  of  the  peace  of  the  county, 
city,  &C.,  "  lohem  such  person  ia  imprisoned,^*  to  inquire 
into  and  ascertain,  &c.  [CocKBuitKr,  C.  J. — The 
order  was  certainly  made  after\\\s  term  of  imprison- 
ment had  expired].  Whilst,  however,  he  is  in  the 
asylum  he  cannot  be  taken  out  without  the  consent 
of  the  Lunacy  Commissioners.  The  power  of  tlie 
Secretary  of  State  extends  beyond  the  period  of 
imprisonment.  As  the  custody  cannot  be  put  an 
end  to  whilst  he  remains  insane,  so  the  inquiry  may 
take  place  at  any  time  whilst  he  is  in  the  asylum  : 
(Rsg.  ▼.  //*€  Justices  of  the  West  Riding  of  Yorksliire^ 
SO  L.  J.  18,  M.  C.)  [Lush,  J.— The  argument  on 
the  other  aide  is  that  the  inquiry  must  take  place 
whilst  the  lunatic  is  in  prison.  That  cannot  be 
literally  so,  as  he  is  not  really  in  prison  whilst  in 
the  asylum.]  It  is  objected  secondly  that  as  the 
prison  at  Devizes  is  within  the  borough  of  Deyizes, 
which  has  its  own  commission  of  the  peace,  the 
county  justices  had  no  jurisdiction  to  make  the 
order.  But  that  is  provided  for  by  sect.  6  of  the 
11  &  12  Vict.  c.  43. 

Poicmd  (^Lopes  with  him).— As  regards  the  first 
objection — it  is  contended  that  when  the  sentence 
hsd  expired  the  justices  had  no  jurisdiction  under 
the  3  &  4  Vict.  c.  54,  to  make  this  order.  [Cock- 
bush,  C.  J. — Tour  contention  would  lead  to  this 
extraordinary  state  of  things,  that  when  the  period 
of  imprisonment  expired,  the  lunatic  should  be  set 
at  liberty.]  They  should  then  apply  to  the  parish 
authorities  to  take  charge  of  him.  This  is  provided 
for  by  the  23  &  24  Vict.  c.  75,  s.  8,  which  enacts 
that  **  where  by  reason  of  the  expiration  of  his 
term  of  imprisonment  or  penal  servitude,  or  other- 
wise, a  person  confined  in  the  asylum  would  be 
entitled  to  his  discharge  if  duly  certified  to  have 
become  of  sound  mind,  it  shall  be  lawful  for  the 
Secretary  of  State,  by  his  warrant,  to  order  the 
discharge  of  such  person,  although  he  may  not  have 
been  certified  as  aforesaid,  to  the  intent  that  he 
may  be  placed  in  a  county  lunatic  asylum,  or  other- 
wise subjected  to  the  same  care  and  treatment  as 
lunatics  not  being  criminals."  [Lush,  J. — ^That  cer- 
tainly seems  to  supply  the  remedy.]  As  regards  the 
second  objection,  namely,  the  want  of  jurisdiction 
of  the  county  justices,  although  the  6th  section 
gives  justices  of  a  county  a  power  to  act  as  such  in  a 
borough,  yet  the  35th  section  enacts  that  the  statute 
shall  not  apply,  amongst  other  matters,  to  any  war- 
rant or  order  for  the  removal  of  the  poor,  nor  to  aay 
complaints  or  orders  made  with  respect  to  lunatics, 
or  the  expenses  Incurred  in  the  lodging,  mainte- 
nance, medicine,  clothing,  or  care  of  any  lunatic  or 


insane  person  ;  and  although  the  26  &  27  Vict.  c.  77, 
enacts  that  the  6th  section  of  the  11  &  12  Vict, 
c.  43,  shall  be  construed  as  if  the  35th  section  of  the 
11  &  12  Vict.  c.  42  were  not  enacted,  yet  it  is  con- 
tended that  the  6th  section  has  no  application  to 
such  a  proceeding  as  this.  [Blackburn,  J. — ^The  last 
Act  certainly  roust  be  taken  as  entirely  removing  the 
restriction.]  Thirdly,  it  is  contended  that  the  notice 
was  improperly  signed,  and  that  it  should  have 
been  signed  by  the  clerk  of  the  peace.  It  is  also 
insisted,  as  a  fourth  objection,  that  the  order  is  bad 
as  far  sa  regards  the  amount  for  the  past  mainte- 
nanc3.  The  general  rule  against  such  a  claim 
can  only  bo  excepted  to  by  the  express  enactment 
of  the  Legislature,  and  there  is  no  such  enactment 
in  the  present  case.  In  case  the  proceedings  are 
taken  under  the  16  &  17  Vict.  c.  97,  s.  97,  there  is  a 
power  to  direct  the  expenses  of  a  lunatic  incurred 
within  the  previous  twelve  months  to  be  paid  ;  but 
that  Act,  by  sect.  133,  is  not  to  affect  the  3  &  4 
Vict.  c.  64 : 

Rex  V.  Mttvlden,  8  B.  &  C.  78 ; 

Hex  V.  St.  Nicholas,  Ijeicetter,  3  A.  ft  E.  79 ; 

Reg  V.  Barton,  8  A.  ft  E.  78. 

Coleridge,  Q.  C.  in  reply. — As  to  the  last  objec- 
tion, there  must  be  some  retrospective  payment  ia 
every  case,  and  the  principle  is  the  same,  whether 
it  be  for  a  week,  a  fortnight,  or  a  year.  [Mellor, 
J. — It  is  in  your  favour  that  the  justices  are  to 
inquire  and  ascertain  the  expenses  of  his  mainte- 
nance.] The  keeper  of  the  asylum  is  bound  to  take 
the  lunatic  and  some  expenses  must  be  incurred 
before  his  settlement  can  be  ascertained. 

CocKBURK,  C.  J.—Three  objections  have  been 
made  to  the  validity  of  the  order  which  is  the  sub- 
ject matter  of  the  present  discussion ;  two  of  them 
which  go  to  the  orders  in  the  whole,  and  the  third, 
which  affects  only  part  of  it,  and  with  regard  to 
the  two  objections  taken  to  the  whole,  I  am  of 
opinion  that  our  decision  must  be  in  favour  of  the 
respondents.  The  first  objection  is  that  the  order 
in  question  was  made  after  the  period  to  which  the 
lunatic  had  been  sentenced  for  a  term  of  imprison- 
ment had  expired.  Now  the  facts  lie  in  a  very 
short  compass.  It  appears  that  the  pauper  who 
had  been  convicted  of  felony  and  sentenced  to  a 
year's  imprisonment,  pending  the  imprisonment 
became  insane,  and  by  an  order  of  the  Secretary  of 
State  on  the  18th  June,  1864,  he  was  directed  to  be 
removed'  to  the  County  Lunatic  Asylum  at  Brittoa 
Ferry,  in  the  county  of  Glamorgan.  He  was 
accordingly  so  removed.  No  application  was  made 
for  an  onler  for  his  maintenance,  under  the  3  &  4 
Vict.  c.  54,  from  the  date  of  the  order  of  the  Secre- 
tary -of  State  on  the  18th  June  1864  until  the 
month  of  March  1866.  It  appears  that  in 
the  meanwhile,  firstly  in  August  1865,  and  subse- 
quently in  December  1866,  the  keeper  of  the  lunatic 
asylum  of  the  county  of  Glamorgan  applied  to  the 
parish  in  which  the  settlement  of  the  pauper  has 
been  adjudicated  to  be,  for  the  money  due  in 
respect  of  his  maintenance ;  on  both  occasions  the 
parish  replied,  and  I  think  properly  replied,  that 
there  had  been  no  order  made  on  them  by  the  Act 
of  Parliament  for  the  maintenance  of  the  pauper.  I  say 
they  properly  made  that  answer,  because  the  pauper 
not  being  within  the  parish,  they  were  not  bound  to 
provide  for  a  pauper  confined  in  a  lunatic  asylum 
except  under  an  order ;  and  any  payment  made  by 
them  would  have  been  made  by  the  overseers  in 
their  own  wrong.  No  order  was  applied  for  until 
the  month  of  March  1867.  Now,  as  it  appeared 
upon  this  case  that  the  order  was  made  after 
the  expiration  of  the  period  of  imprisonment  to 
which  the  lunatic  had  been  sentenced,  the  objection 
was  that. the  order  was  therefore  bad ;  and  I  confess 
that  at  first  I  was  struck  with  the  argument,  and  I 
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thought,  on  a  cursory  view  of  the  provisioDs  of  the 
statute  that  it  was  a  fatal  objection.  I  think  that 
is  altogether  removed  by  a  more  careful  examina- 
tion of  the  section,  the  lainguage  of  vhich  is  capable 
of  being  construed  to  mean  that  though  the  period 
of  imprisonment  had  expired,  yet  that  if  the 
man  during  the  period  of  his  sentence  had  been 
transferred  from  the  prison  in  which  be  was  sentenced 
to  be  imprisoned  to  a  lunatic  asylum  under  the 
section  of  the  Act  of  Parliament  he  should  be 
entitled  to  his  discharge  at  the  expiration  of  the 
period  of  his  sentence  ;  and  that  construction  is  alto- 
gether borne  out  by  the  provision  of  the  subsequent 
Act  which  expressly  authorises  that  if  he  be  not  then 
recovered,  and  not  restored  to  soundness  of  mind, 
the  Secretary  of  State  may  make  an  order  for  his 
discharge,  and  for  his  being  sent  to  some  lunatic 
asylum,  or  treat  him  as  a  pauper  lunatic.  The  law 
relating  to  lunatics  shows  plainly  that  though  the 
period  of  the  sentence  had  expired,  yet  but  for  that 
provision  the  lunatic  could  not  have  been  removed 
from  a  place  to  which,  by  the  previous  order  of  the 
Secretary  of  State,  he  had  been  directed  to  be  taken. 
I  think,  therefore,  that  that  objection  fails.  The 
second  is,  that  the  order  of  the  justices  directing 
the  payment  for  the  maintenance  of  the  pauper  was 
made  by  justices  who  were  acting  within  the  borough 
of  Devizes,  they  being  not  borough  but  county  magis- 
trates ;  and  it  is  said  that  though  the  Act  of'  II  &  12 
Vict.  c.  48,  by  the  6th  section,  expressly  gives 
magistrates  for  the  county  when  acting  as  county 
magistrates  within  a  borough  a  limited  and 
independent  jurisdiction,  to  discharge  in  all  respects 
the  functions  of  county  magistrates — and  though 
they  may  not  have  a  peculiar  jurisdiction  for  that 
part  of  the  county  in  the  ordinary  sense— that  that 
does  not  apply  in  the  case  of  orders,  inasmuch  as 
the  Act  11  &  12  Vict,  relates  only  to  county  matters, 
fand  it  would  not  apply,  though  introduced  by  cap.  43 
in  the  same  year,  with  reference  to  orders  made  by 
magistrates.  Now  that  does  not  arise,  because,  by 
the  effect  of  the  35th  section,  the  whole  operation 
of  the  Act  is  limited  with  reference  to  obtaining 
settlement  orders  with  regard  to  pauper  lunatics. 
That  would  be  so  as  far  as  that  Act  is  concerned. 
Then  we  have  another  piece  of  legislation,  the 
25  &  26  Vict.  c.  37,  which  enacts  that  sect.  35  sh^l 
be  repealed  so  far  as  it  has  operation  to  control  the 
6th  section  of  the  statute.  That  is  one  of  the  most 
remarkable  cases  that  in  a  long  course  of  practice 
has  ever  fallen  under  one's  experience  to  hear  of. 
However,  there  it  is,  and  I  think  the  effect  of  it  is 
what  I  pointed  out  in  the  course  of  the  argument, 
that  it  leaves  the  6th  section  standing  as  it  was  as 
applicable  to  these  orders,  but  docs  not  bring  them 
within  the  operation  of  the  rest  of  the  Act,  and  there- 
fore not  within  the  1 1  th  section,  which  imposes  a 
limitation  as  to  the  time  within  which  orders 
obtained  under  the  authority  of  the  Act  must  be 
procured.  That  objection,  therefore,  also  fails. 
Now  then  we  come  to  the  one  that  goes  to  a  part 
only  of  the  order,  that  is  to  say,  to  so  much  of  it  as 
is  retrospective.  The  order  provides,  with  reference 
to  the  rate  of  payment,  that  the  parish  shall  pay  all 
the  arrears  which  shall  accrue  from  the  period  of 
the  man  being  sent  to  the  Glamorgan  County  Asylum, 
amounting  to  the  sum  of  1 14/.  15a.  id.  The  question 
arises  under  the  2nd  section  of  the  Act  of  the  3  &  4 
Vict.  c.  54,  whether  there  can  be  such  a  thing  as  an 
order  for  the  payment  of  any  sums  for  the  mainten- 
ance of  the  lunatic  to  the  time  of  his  removal  to  the 
lunatic  asylum,  to  which,  by  the  order  of  the  Secre- 
tary of  State,  he  was  to  be  removed  at  the  date  of 
the  order  ?  I  quite  feel  the  force  of  all  the  observa- 
tions made  by  Mr.  Coleridge  as  to  the  very  great  im- 
portance of  the  mischief  that  would  arise  from  holding 
that  an  order  cannot  be  retrospective.  No  doubt  it 
is  a    very  serious  thing  to  contemplate   that   a 


lunatic  may  be  sent  under  such  an  order  to  a 
lunatic  asylum,  and  the  keeper  have  no  altematiTe 
but  to  receive  him.    If  an  interval  elapses  between 
the  time  of  such  reception  and  the  time  of  making 
the  order  for  his  maintenance,  if  the  order  cannot 
be  retrospective  in  its  operation,  and  cover  that 
period,  his  position  is  one  that  it  is  not  satisfactory 
to  contempUte.    On  the  oUier  hand,  if  the  Legisla- 
ture has  not  provided  for  such  a  case,  I  think  it  is  not 
incumbent  on  us,  or  open  to  us,  to  legislate  to  meet 
such  an  omission,    however  lamentable    we   may 
think  it  to  be.    The  justices  are  to  inquire  into  the 
settlements  of  persons  so  removed,  and  then  having 
ascertained  the  place  of   settlement,  they  are  to 
order    that   the   parish  shall   pay  all  reasonaUe 
diarges  for  inquiring  into  such  person's  insanity. 
Then,  secondly,    in    case    the    parish    of    settle- 
ment   shall   be  in  a  union,  they  shall  make  an 
order  to  pay  all  reasonable  charges  for  conveying 
the   pauper   to   the    county  lunatic  asylum,    or 
receptacle  for  insane  persons.     Then  comes    the 
third   provision  "  to  pay    such    weekly  sum    aa 
they  or  any  two  justices  shall   by  writing,  under 
their  hands  from  time  to  time  direct,  for  his  or  her 
maintenance   in  such  asylum  or   receptacle,"    to 
which  the  pauper  shall  be  so  removed.    Now,  prima 
Jacie,  that  language  seems  to  me  to  be  prospec- 
tive..  There  is  nothing  in  it  which  speaks  of  any 
sums  to  cover  the   expenses  of  the  maintenance 
already    incurred,    and  we    start    with    this    un- 
doubtedly indisputable  proposition  of  law  relating 
to  contribution  from  parishes  or  other  local  juris- 
dictions   for  any  purposes    for    which    rating    is 
required,  that  the  rate  must  be  prospective,  and  not 
retrospective,  for  the  reasons  given,  namely,  it  is 
right  that  the  expenses  shall  faU  on  those  who  arc 
at  the  moment  the  ratepayers  of  the  parish,  and  if 
they  delay  for  any  considerable  period  to  make  a 
rate,  they  give  it  a  retrospective  operation,  and  they 
are  making  the  people  of  to-day  pay  for  the  ex- 
penses of  those  of  yesterday,  which  is  unjust.     Be 
that  right  or  wrong,  it  is  not  for  us  to  inquire 
into.      To   be   sure   the   end  might   be   attained 
by  allowing  the  order  to  be  made  retrospective, 
provided  it  is  applied  for  within  a  reasonable  time. 
But  I  find  nothing  in  the  statute  that  in  any  way 
leads  to  such  a  supposition.    The  statute  is  silent 
altogether  as  to  past  expenses.     It  specifies   the 
expenses  of  entering  into  the  inquiry,  and  the  expenses 
of  removal  of  the  pauper,  and  then  it  stops  short 
and  says  nothing  as  to  the  interval  between   the 
removal  and  the  order,  but  provides  that  the  justices 
shall  make  an  order  for  the  payment  of  a  weekly 
sum  for   the  maintenance   of   the   pauper.     Now 
the  fact  is,  there    being    in    the    first    place    no 
provision    in    reference    to    this    interval  in    this 
or    any    enactment    whatever,    it    is    an     order 
that    there    shall    be    payment    of  a  weekly  sum 
for  maintenance,    and    that  may  seem  to  exclude 
the  authority  on  the  part  of  the  justices  to  make  an 
order  for  a  lump  sum,  though  it  may  be  at  the  rate 
of  so  much  per  week  in  respect  of  bygone  expenses. 
I  regret  to  come  to  this  conclusion,  though   the 
lamentable  consequences  to  which  it  may  lead  may 
be  averted  by  the  attention  of  the  Legislature  being 
called  to  it ;  but  the  fixed  principle  with  regard  to 
rating,  established  by  a  long  series  of  decisions,  is 
what  I  have  stated,  and  we  should  be  introducing 
a  very  dangerous  doctrine,  and  considerable  con- 
fusion in  the  law,  if  we  were  to  hold  that  under  this 
enactment  the  justices    had    authority    to    make 
this  retrospective  order.    It  will  be  better  to  leave 
it  to  the  Legislature  to  cure  the  omission  than  to 
take  upon  ourselves  to  legislate  upon  it ;  it  would 
be  an  usurpation  of  the  functions  of  the  Legislature 
if  we  were  to  do  so.    I  think,  therefore,  that  the 
part  of  the  order  of  the  justices,  so  far  as  it  relates  to 
the  lliL  cannot  stand. 
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Blackbuhk,  J. — I  am  of  the  same  opinion  on  all 
pointa  Imt  one,  which  I  shall  mention  presently,  and 
I  can  only  say  that  I  do  not  dissent  from  the 
opinion  of  my  lord  and  my  brothers  upon  the  others, 
hecanse  I  would  not  do  that  without  taking  more 
time  to  ooDsider.  I  will  only  say,  as  I  have  known 
judges  say  before,  at  present  I  feel  too  much  doubt 
to  concur  in  the  conclusion,  but  not  enough  to 
enable  me,  without  further  consideration,  to  give  a 
distinct  expression  of  my  opinion.  The  first  great 
question  that  arises  is  upon  the  3  &  4  Vict.  c.  54 ; 
and  by  the  1st  section  it  is  enacted  that  when  a  per- 
son is  in  confinement  imder  a  sentence,  and  it  shall 
be  certified  by  two  justices  that  he  is  insane,  then 
it  shall  be  lawful  for  any  two  justices  of  the  peace 
of  the  county,  city,  borough,  or  place  where  such 
person  is  imprisoned,  to  inquire,  with  the  aid  of 
two  physicians  or  surgeons,  as  to  the  insanity  of 
such  person,  and  if  it  shall  be  duly  certified  by 
such  justices,  and  such  physicians,  or  surgeons,  that 
•och  person  is  insane,  it  shall  be  lawful  for  one  of 
Her  Majesty 's^rincipal  Secretaries  of  State,  upon 
receipt  of  such  certificate,  to  direct  by  warrant 
under  his  hand,  that  such  person  shall  be  removed 
to  such  county  lunatic  asylum  or  other  proper 
leceptacle  for  insane  persons  as  the  Secretary  of 
State  may  judge  proper  and  appoint."  That 
is  the  first  part;  the  Secretary  of  State  chooses 
the  lunatic  asylum  or  proper  receptacle,  and 
he  directs  that  the  lunatic  shall  be  taken 
there.  Then  it  proceeds,  "And  every  person 
so  removed  under  this  Act,  or  already  removed  or 
in  custody  under  any  former  Act  relating  to  insane 
prisoners,  shall  remain  under  confinement  in  such 
county  aaylum  or  other  receptacle  as  aforesaid  (that 
is  the  one  which  the  Secretary  of  State  has  selected), 
or  in  any  other  county  lunatic  asylum."  f  His  Lord- 
ship read  the  section.]  Now,  stopping  with  that 
first  section,  I  quite  agree  with  my  Lord  and  the 
rest  of  the  court  that  the  real  construction 
of  it  seems  to  be  that  the  Secretary  of  State  may 
send  him  there,  and  he  shall  continue  there  until  he 
becomes  of  sane  mind,  the  Secretary  of  State  having 
the  power  to  change  his  place  of  asylum  until  he  is 
of  sound  mind,  then  if  he  thinks  it  expedient  he 
shall  be  discharged.  I  think  that  then,  during 
the  interval  between  the  time  when  he  thinks  it 
expedient,  and  the  time  when  the  person  is  found 
of  sound  mind,  he  is  still  in  custody  under  the 
direction  of  the  Secretary  of  State,  and  consequently 
he  is  to  be  maintained  in  the  same  manner  as  he 
would  be  during  the  period  he  was  in  the  lunatic 
asylum  before  his  sentence  had  expired.  So  far  wc 
all  agree.  And  then  comes  the  question,  how  is 
that  to  be'  paid  for ;  how  is  the  maintenance  to  be 
provided  for  during  the  time  ?  The  first  section  is 
silent  as  to  that.  The  Secretary  of  State  sends  him 
to  the  lunatic  asylum,  and  there  is  morally  and 
equitably  a  duty  imposed  on  the  Secretary  of  State 
which  makes  it  incumbent  upon  him  to  see  if  the 
lunatic  asylum  keeper  has  incurred  expenses.  There 
is  no  law  laid  down  against  the  Secretary  of 
State,  and  the  keeper  of  the  lunatic  asylum, 
when  he  takes  a  man  in  this  way,  can  only 
apply  to  the  bounty  and  equitable  consideration 
of  the  Crown.  The  second  section  provides  how  it  is 
to  be,  and  enacts  "  that  in  all  such  cases  as  aforesaid, 
unless,  &C.,  ...  in  such  asylum  in  which  he 
or  she  shall  be  confined."  [His  Lordship  read 
the  part  of  the  section  contained  within  these 
wonl8.J  And  in  the  case  of  any  person  removed, 
if  the  settlement  shall  not  be  found  out  or  ascer- 
tained, they  shall  make  an  order  on  the  treasurer 
of  the  county.  I  read  these  words  as  applying 
to  the  present  case,  and  upon  which  I  entertain 
doubts.  I  have  pointed  out  that  the  keeper  of 
the  lunatic  asylum  has  no  claim  upon  the  Gk>vem- 
ment  in  strict  law,  merely  an  equitable  one ;  he 


cannot  get  anyone  to  pay  him  until  such  time  as  he 
obtains  an  order  adjudicating  the  settlement  in  a  pav«- 
ticular  parish,  or  in  the  other  view  of  the  case  adju- 
dicating it  on  the  treasurer  of  the  county  to  pay  on 
the  ground  that  no  parish  can  be  ascertained.  It 
does  not  say  the  treasurer  is  to  pay  **  whilst,"  but 
only  *'  after."  Now,  during  the  time  in  which  tiie 
person  may  be  so  confined  it  must,  I  should  say,  in 
almost  every  case,  take  some  little  time,  some  few 
weeks,  in  the  very  shortest  case ;  in  some  cases  it 
may  take  a  long  period  of  many  months.  Then 
comes  the  difficulty  we  have:  during  the  period 
whilst  it  has  not  been  asoertained  on  whom  tiie  order 
is  to  be  made  the  lunatic  must  not  starve,  and  the 
keeper  is  obliged  to  support  him,  and  tiie  Legisla- 
ture can  never  have  intended  that  that  man  should 
bear  the  expense  of  his  maintenance ;  it  is  impostible 
they  could  have  meant  that.  And  then  comes  the 
other  view  of  the  matter  where  during  this  period 
the  back  payments  have  been  running  on.  If  you  have 
an  order  at  the  end  of  that  time  there  is  no  doubt  the 
consequence  must  follow  that  the  parish  is  called 
upon  to  pay  a  sum  for  past  expenses,  and  no  doubt 
the  parishioners  would  be  reluctant  to  do  that. 
Then  consequently  it  comes  to  this :  if  at  the  tiihe 
of  the  order  some  of  the  ratepayers  are  changed 
(though  under  ordinary  circumstances  the  principal 
part  of  them  would  be  remaining),  the  Legislature 
would  say  that  is  the  natural  consequence  because 
the  period  is  short;  but  a  case  may  well  arise 
where  the  period  is  many  years.  No  doubt 
it  may  be  hard  upon  the  parish.  Another  view 
of  the  case  is  to  say  there  shall  be  no  back 
payments  at  all,  and  that  the  keeper  of  the  lunatic 
asylum  shall  in  every  case  bear  his  own  expense,  and 
get  it  from  the  moral  and  equitable  consideration  of 
the  Treasury  if  he  can.  I  feel  in  eaeh  of  these  cases 
a  great  difRculty,  but  I  feel  no  doubt  that  if  the 
attention  of  the  Legislature  had  been  called  to  it,  they 
would  have  made  an  enactment  to  provide  for  the 
case  in  express  and  clear  language  that  the  payment 
should  date  from  the  time  at  which  he  is  sent  to  the 
asylum,  and  it  shoidd  be  obligatory  to  get  the  order 
made  within  twelve  months.  But  that  the  Legislature 
had  not  had  their  attention  called  to  that  is,  I 
think,  certain.  Now  comes  the  first  question, 
what  are  the  words,  and  what  do  they  mean?' 
The  Act  says  the  order  is  to  be  made  **  to  pay  such 
weekly  sum  as  any  two  justices  shall  by  writing, 
under  their  hands  from  time  to  time,  direct  for  his 
or  her  maintenance,  in  such  asylum  or  receptacle 
in  which  he  or  she  shall  be  confined."  Does  it  mean 
maintenance  from  the  date  of  the  order  during  the 
confinement  already  unprovided  for,  or  does  it  mean 
maintenance  from  the  day  and  the  time  he  is  sent 
to  the  asylum  ?  Surely  in  equity  and  justice  to  the 
keeper  of  the  asylum  it  should  be  the  latter,  the 
maintenance  arising  from  that  time.  Then  comes 
later  a  section  in  which  neariy  the  same  words  are 
used,  that  they  may  direct,  if  there  is  property  of  the 
criminal  lunatic  ascertained,  that  it  may  be  used  for 
*'  the  maintenance,  clothing,  medicine,  and  care  of 
any  such  insane  person."  It  is  perfectly  clear  that 
the  intention  was  that  the  property  should  be 
applied  for  the  maintenance,  clothing,  medicine  and 
care  of  any  such  insane  person  from  the  time  be 
was  sent.  In  that  case  it  would  be  plain.  I  am 
inclined  to  think  that  the  true  construction  of  the 
section  is  to  make  the  weekly  payments  relate 
back  to  the  time  he  was  sent  to  the  asylum.  The 
difficulty  I  have  is  that  not  only  as  a  general  prin- 
ciple the  rates  are  payable  by  a  fluctuating  body,  but 
if  they  are  retrospective  the  debts  of  the  old  rate- 
payers would  be  paid  by  the  new  ones.  There  have  been 
many  decisions  already  upon  that.  There  is  one  in 
8  B.  &  C.  78,  £Uff,  v.  Mauldeny  and  the  words  used 
by  Lord  Tenterden,  express  that  principle  pretty 
cletrly  to  that  effect.    I  think  on  looking  at  that 


96 


UAGI8TBATE8'  OASES. 


Q.  B.]    GuABDiAHfl,  &0.,  OF  Bradvosd  Uhion  (apps.)  tf.  Clbrk  of  Pbaob  fob  Wilts  (retp.).  [Q.  B. 


case  Lord  Tenterden  haa  not  expressed  it  so  strongly 
as  it  was  cited  to  us.    The  argument  there  was  rery 
much  what  I  haye  been  listening  to  in  construing 
this  very  Act  yery  much  as  though  it  was  just  and 
necessary  it  should  be  retrospective  in  many  cases ; 
but  the  counsel  in  the  argument  points  out  that 
that  is  not  done,  for  in  the  series  of  Acts  referred 
to,  there  was  a  proTision  that  when  a  pauper  was 
sent  to  a  lunatic  asylum  you  might  make  an  order 
for  his  maintenance.  Lord  Tenterden  says  at  the  end 
of  his  judgment,  that  as  there  was  a  power  to  make 
this  order  at  once,  there  was  no  need  to  make  a  re- 
trospectiye  order  in  that  case,  and  in  the  absence 
of  need  there  should  not  be  a  retrospectiye  order 
where  there   are   no   express    wofds   authorising 
it.    In  the  present  case,  unless  we  are  to  say  the 
keeper  of  the  lunatic  asylum  is  to  be  left  in  this 
unhappy  state  that  he  is  to  spend  Us  money,  and  then 
look  for  it  by  petition  to  the  benerolence  and  mercy 
of  the  Crown,  there  is  a  necessity.    Then  comes  the 
difficulty  upon  that.    There  is  the  possible  case  that 
may  be  supposed  of  ten  years,  and  in  this  actual  case 
before  us  there  are  two  years  and  nine  months,  an 
unreasonable  delay,  and  there  is  during  the  period  a 
gfeat  mischief  happening,  which  results  from  the 
delay.    I  cannot  see  for  myself  why,  in  that  state  of 
things,  one  cannot  take  the  middle  course,  and  say 
they  must  come  within  a  reasonable  time.    If  I 
could  find  anything  like  that,  I  would  most  heartily 
adopt  it,  because  it  is  the  good  common  sense  of  the 
thing ;  and  if  the  Legislature  were  to  consider  it 
they  might  say  in  direct  terms  it  shall  be  retro- 
spectiYe,    but   not  lawful   to  go   beyond   twelve 
months,  so  as  to  make  it  a  legal  obligation  to  pro- 
ceed within  a  reasonable  time.    But  unless  I  read 
in  the  Act  that  which  would  entitle  me  to  interpret 
it  in  such  a  way,  I  am  not  able  to  do  that.    My 
brother  Mellor  thinks  that  such  a  princi|de  may  be 
introduced.    At  present  I  do  not  see  my  way  clearly 
to  that.    If  I  could  say  the  principle  was  a  reason- 
able time,  I  would  not  hesitate  to  say  two  years  and 
nine  months  is  an  unreasonable  time  for  delay ;  and 
that  being  so,  I  think,  upon  this  point,  as  to  the 
amount  of  114^,  it  was  in  this  position.    I  do  not 
dissent  from  the   court,   but   I  have   too   much 
doubt  to  prevent  me  conciuring;   but  this    does 
not  lead   me    to  think  a  further  search   would 
enable  me  to  find  anything  to  remove  that  doubt. 
As   to   the   other  points  I  agree  most  cordially. 
Then   as   to    the   other  point   raised.     It   is   a 
curious  one,  relating  to  a  series  of  enactments 
before  Jervis's  Act,  and  it  is  wheUier   the  two 
justices,  who  acted  for  the  county  of  Wilts,  had 
jurisdiction  to  act  for  the  county  in  the  borough.    I 
believe  it  is  the  fact  that  the  county  justices  have 
no  bar  in  Devizes,  where  the  justices  sit.    That  is 
<rften  the  case  where  the  town  and  the  county  itself 
belong  to  the  county  justices,  as  in  Devizes ;  but 
nevertheless  no  separate  court  over  which  they  have 
jurisdiction.    By  Jervis's  Act  Cll  &  12  Vict.  c.  42) 
it  is  enacted  that  the  justices  for  the  county  may 
perform  all  offices  for  the  county,  though  sitting 
m  a  borough.     In  the   same  year  by  cap.  43  of 
the  11  &  12  Vict.,  relating  to  justices  who  were 
acting,  it  is  enacted  (by  a  mode  of  legislation  which 
I  do  not  think  is,  generally  speaking,  very  conve- 
nient) in  sect.  6  "  that  such  of  the  provisions  and 
enactments  in  the  Act  aforesaid,  made  and  passed 
in  this  present  session  of  Parliament,  intituled  *  An 
Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  persons  charged  with 
indictable  offences,'  whereby  the  justices  of  the  peace 
for    one    county,   riding,   division,    liberty,   city, 
borough,  or  place,  may  act  for  the  same  whiUt 
residing  or  being  in  any  such  county,  ridfng,  divi- 
sion, liberty,  city,  borough,  or  place,  of  which  he 
is   also   a  justice  of   the  peace,   or  whereby   a 


justice  of  the   peace  for   any  county  at   large, 
riding,  division,  or  liberty,  may  act  as  such  within 
any  city,  town,  or  precinct  next  adjoining  thereto, 
or  surrounded  thereby,  being  a  county  of  itself,  or 
otherwise  having  exclusive  jurisdiction  as  are  appii- 
sable  to  the  provisions  of  this  Act,  shall  be  deemed 
to  be  incorporated  into  this  Act  and  to  extend  to  all 
acts  required  or  to  be  performed  by  justices  of  the 
peace,  under  or  by  virtue  of  this  Act  in  as  full  and 
ample  a  manner  as  if  the  said  provisions  and  enact- 
ments were  hereby  repeated  and  made  ports  of  this 
Act ; "  whilst,  in  doing  what  they  do,  they  are  only 
acting  as  county  justices.    But  that  is  only  as  to 
matters  in  this  Act,  and  that  would  apply  to  what 
they  were  doing  in  civil  matters  out  of  sessions. 
Then  came  sect.  85,  which  said,  ''Nothing  in  this 
Act  shall  extend  or  be  construed  to  extend  to  any 
warrant  or  order  for  the  removal  of  any  poor  person 
who  is,  or  shall  become,  chargeable  to  any  parish, 
township,  or  place,  or  to  any  complaints  or  orders 
made  with   respect   to  lunatics,  or  the  expenses 
incurred  for  the  lodging,  maintenance,  medicine, 
clothing,  or  care  of  any  lunatic  or  insane  person.** 
Now,  that,  in  the  very  terms,  thou^  with  limita- 
tion as  to  whair  orders  may  be  applied  for,  is  made 
to  apply  to  all  civil  proceedings  by   justices  out 
of   sessions;   but  by  the  85th  section  it  says,  it 
shall  not  apply  to  orders  of  removal  of  lunatics; 
and  they  seem  to  have  had  notice  at  the  time 
of   sect.  6,  which   had   said,  in  very  plain   and 
sensible  language,  that  the  justices  for  Wiltshire 
may  act  for  Wiltshire,  when  sitting  in  the  county 
house,  though  it  happen  to  be  in  the  borough  of 
Devizes.    Sect.  85  says  it  shall  not  apply  to  matters 
relating  to  the  poor.    And  no  doubt  the  justices, 
not  noticing  that,  have  made  blunders,  and  sat  on 
poor-law  matters  and  other  things.    Then  came  the 
Act  to  amend  that  Act,  and  it  is  enacted  that 
the  85th    section  of   the  Principid  Act  shall  not 
apply  to  or  control   the  6th  section  of  the  same 
Act:   ''And  such  last-mentioned  section  shall  be 
considered  as  if   the  85th  section  were  not  and 
never  had  been  contained  in  the  Principal  Act, 
and  any  acts  done,  or  orders  made,  by   justices 
previously  to  the  passing  of  this  Act  which  would 
have  been  valid  if  this  Act  had  been  passed  at  the 
respective  dates  of  such  acts  being  done,  or  orders 
made,  shall  be  and  are  hereby  declared  to  be  valid 
accordingly."    It  is  an  enactment  that  does  not 
seem  in  a  sense  to  be  good  law ;  but  that  is  really 
the  Act  of  Parliament    It  is  in  about  as  confused 
a  state  of  language  as  can  be ;  but  when  one  comes 
to  look  at  it  it  is  plain.    Sect.  6  of  cap.  48  said 
they  may  sit  in  Devizes  when  acting  for  the  county ; 
the  85th  said  nothing  in  this  Act  shall  apply  to 
poor-law  matters  or  lunacy  orders.    Then  says  the 
Legislature  in  the  last  Act,  "  We  made  a  mistake^ 
and  we  mean  by  sect.  85  to  say  that  it  shall  apply 
to  lunacy  orders."    But  at  the  end  of  the  85th 
section  comes  a  proviso,  provided  always  the  6th 
section,  which  says  the  justices  of  Wiltshire  may 
sit  in  Devizes,  shall  apply  to  this  as  well  as  the 
other ;  and  that  is  the  plain  intention  in  what  the 
Legislature  have  said.    And  I  certainly  wish  they 
had  used  clearer  and  better  language  to  express 
what  they  did  mean. 

Mbllob,  J.— I  am  of  the  same  opinion,  and  I 
desire  to  add  nothing  to  what  has  fallen  from  my 
Lord  and  my  brother  Blackburn  on  the  first  point. 
With  reference  to  the  second  point,  I  will  only  say  I 
think  that  the  1st  section  of  the  26  &  27  Vict.  c.  77, 
has  the  effect  my  lord  and  my  brother  Blackbora 
have  put  upon  it,  as  being  the  real  meaning  aod 
object  of  the  enactment.  I  confess  I  do  not  know 
what  rational  object  the  Legislature  had.  We  are 
bound  to  assume  that  they  had  a  rational  object  in 
their  legislation.    It  appears  to  me  there  is  no  oth» 
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rational  meaning  given  to  it  than  that  which  is  put 
vpon  it  bj  my  Lord  and  my  brother  Blackburn. 
In  effect  it  seems  to  be  to  dOTect  the  operation  of 
the  Soth  section  only,  and  it  has  excluded  the 
power  of  making  any  orders  touching  those  matters 
and  things  referred  to,  and  by  this  legislation  they 
hare  remored  and  done  away  with  much  of  the 
diiBculty,  not  rery  clearly,  but  still  so  clearly  that 
the  only  rationkl  meaning  is  that  which  has  been 
snicgested. .  With  reference  to  the  other  point,  I 
differ  from  the  rest  of  the  court.    I  confess,  that 
when  I  consider  the  language  of  this  Act  of  Parlia- 
ment, and  the  things  for  wMch  it  professes  to  legis 
late,  it  must  be  considered  that  the  expenses  and 
payments  which  it  in  impossible  can  be  paid  instantly, 
must,  therefore,   to  a  certain  extent,  be  retrospec- 
tiTe.    Now,  it  appears  to  me  the  object  of  the  Act  of 
Parliament  was  not  to  leave  the  keeper  of  a  lunatic 
asylum  to  the  equitable  mercy  of  the  Treasury  in 
these  matters.     I  do  not  think  it  would  be  a  satis- 
factory thing  for  any  person  to  say,  in  such  a  state  of 
circumstances,  he  was  to  be  left  to  the  equitable 
consideration  of  the  Treasury.    I  think  the  intention 
was  that,   until  the  lunatic  was  removed  to  the 
lunatic  asylum,  all  the  expenses  of  his  maintenance, 
of  his  removal,  and  of  the  inquiry  in|o  his  in- 
sanity, should  faU  upon  the  parish  in  which  he 
was  adjudicated   to  bo   settled.     I   do  not   feel 
any  difficulty  in  dealing  with  the  word  *^  main- 
tenance,** though  coupled  with  it  is  this :  that  the 
justices  are  to  make  an  order  for  the  different 
overseers  to  pay  for  his   care  and  maintenance 
in  such  asylum  or  receptacle  in  which  he  shall  be 
confined.    That  is,  by  an  order  of  the  justices  no 
doubt  made  "from  time  to  time."    These  words 
have  created  a  difficulty ;  but  looking  to  the  neces- 
sity of  the  case  and  the  circumstances  of  the  case, 
it  sppears  to  me  we  must  give  such  a  construction, 
if  possible,  and  I  cannot  help  thinking  the  words 
are  large  enough  to  enable  me  to  put  that  con- 
struction upon  it^  and  I  think  the  justices  have 
not  only  power  to  order  the  expenses  from  the  date 
of  the  removal,  and  the  expenses  of  inquiring  into 
the  insanity,  but  also  the  maintenance  in  the  lunatic 
asylum  until  the  time  when  the  application  is  made 
for  the  order.    So  far  I  should  be  dispo^d  to  hold 
that  the  justices  had  power  to  make  the  order, 
though,  in  a   certain  sense,  retrospective — power 
to  make  it  by  virtue  of  the  words  in  the  Act  of 
Parliament,  on  which  the  court  is  to  act.    But  then 
when   I    come   to  consider  whether  or  not  this 
power  may  be  enforced,  I  do  not  see  any  great 
difficulty    in   coming   to   the   conclusion  that   a 
person  who  intends  to  avail  himself  of  the  provi- 
sions of  this  Act  of  Parliament,  must  apply  promptly 
and  take  the  steps  the  Act  of  Parliament  says  he 
must  take.    If  a  person  chooses  by  his  own  previous 
neglect  to  pay  the  necessary  expenses,  it  is  his  own 
favdt,  and  he  cannot  be  permitted  to  go  against  the 
principle  of  law  which,  in  the  absence  of  a  statutory 
enactment,  applies.    I  come  to  the  conclusion  that 
he  cannot  lie  by  and  throw  the  expenses  properly 
^plicablc  to  the  year  1865  on  the  ratepayers  of 
1868,  and  that  being  so,  I  think  the  order  bad  upon 
that  ground,  and  I  think  it  is  on  that  ground  tiiat 
the   applicant  here  is  precluded  from  recovering 
thoee  expenses.    Upon  these  grounds  I  come  to  the 
oonduusion  arrived  at  by  the  rest  of  the  Court. 

Lush,  J. — The  first  question  is  whether  the  order 
was  made  in  time.  Here  was  a  prisoner  who  turned 
out  to  be  insane  while  he  was  under  confinement,  and 
then  he  is  removed  to  the  county  lunatic  asylum, 
where  he  remains  a  considerable  time  till  he  recovers. 
The  first  question  is,  after  the  imprisonment  ex- 
pired, had  uie  magistrates  power  to  make  the  order 
they  did  ?  I  cannot  doubt  that  they  had,  inasmuch 
as  the  person  was  r^noved  as  a  prisoner  in  a  state 


of  insanity,  and  he  is  to  be  retained  there  until  his 
recovery.  So  long  as  he  continues  in  that  place  of 
confinement  it  is  competent  to  the  magistrates  to 
ascertain  his  place  of  settlement,  and  to  order  his 
removal  to  the  parish  in  which  he  shall  be  found  to 
be  settled,  who  are  to  pay  for  his  maintenance. 
This  order  was  made  after  the  imprisonment  ex- 
pired, and  I  think  the  magistrate  had  the  power  to 
make  the  order  and  it  is  therefore  good.  The  next 
question  is,  whether  they  had  the  power  to  mi^e 
the  order,  sitting,  as  they  did,  within  the  pre- 
cincts of  the  borough  of  Devizes?  and  that 
depends  upon  the  construction  to  be  put  upon 
the  clauses  in  the  Act  of  2  &  8  Vict.,  and 
subsequent  statutes.  I  agree  with  the  rest  of 
the  court  that  the  effect  of  the  qualifying  Act  is 
to  say  that  the  6th  section  of  the  1 1  &  12  Vict.  c.  43^ 
which  enables  the  county  magistrates  to  act  as  such 
sitting  in  the  borough,  and  have  jurisdiction  in  the 
matters  required  to  be  done  by  virtue  of  the  Act, 
inasmuch  as  it  said  it  shall  not  apply  to  any 
orders  made  for  maintenance— shall  apply  to 
orders  of  this  description;  therefore  the  conse- 
quence is,  the  county  justices  acting  in  the  borough, 
and  having  jnrisdiction  while  acting  as  justices  of 
the  county,  may  lawfully  make  this  order.  Now 
comes  that  branch  of  the  order  which  imposed  upon 
the  union  a  liability  for  bygone  expenses.  On  that 
point  I  agree  with  my  Loid  Chief  Justice,  that  the 
language  of  the  2nd  section  imposing  the  liability 
upon  the  parish  is  prospective  only,  and  I  am  unable 
to  see  my  way  to  put  in  any  words  to  give  a  contrary 
construction  to  the  Act.  It  says  it  shall  be  lawful  to 
mnke  an  order  upon  the  parish  to  pay  *^  all  reason- 
able charges  for  inquiring  into  such  person's  insanity, 
and  for  conveying  tdm  or  her  to  such  county  lunatic 
asylum,  or  receptacle  for  insane  persons,  and  to  pay 
such  weekly  sum  as  they  or  any  two  justices  shall 
by  writing  under  their  hands  from  time  to  time  direct 
for  his  or  her  maintenance.'*  Now  inasmuch  as  the 
order  may  be  made  at  any  time,  years  after  the 
settlement,  when  there  has  been  an  order  for  main- 
tenance those  words  may  mean  for  the  whole  of  his 
maintenance  past  and  future,  or  it  may  mean  for  the 
future  maintenance.  The  words  are,  "pay  such 
weekly  sum  for  the  maintenance  as  they  shall  find." 
What  construction  is  to  be  put  upon  those  words  ? 
Do  they  mean  the  whole  of  the  maintenance  past 
and  future  ?  On  this  point  I  am  unable  to  agree 
with  my  brother  Mellor;  I  am  unable  to  find  any 
qualifying  words,  and  I  must  take  the  whole  of 
uem  as  I  find  them.  I  do  not  see  any 
way  for  an  escape.  If  it  is  to  be  for  the  whole 
of  the  past  maintenance,  the  inhabitants  of  the 
parish  may  be  burthened  with  a  liability  which  may 
nave  been  going  on  incurring  for  some  years  past. 
Now,  knowing  that  a  rate  cannot  be  made  to  fall 
upon  the  ratepayers  of  to-day  for  debts  incurred  by 
their  predecessors  five  years  ago ;  and  as  I  cannot 
find  words  in  the  statute  imposing  a  liability  on  the 
parish  that  have  a  retrospective  operation,  unless 
something  to  the  contrary  appears ;  and  seeing 
nothing  in  the  qualifying  Act  that  gives  the  power^ 
I  read  the  words  as  having  a  prospective  opera- 
tion only ;  and  as  this  order  was  for  the  past  main- 
tenance for  two  years  and  nine  months,  it  cannot 
be  suTOorted.  I  have  thought  it  right  to  mention 
that  for  the  reasons  the  Lord  Chief  Justice  haa 
given,  and  I  need  not  repeat  them  over  again. 

Order  o/ienions  quashed  as  regards  the  1 14/.  ISs,  id. 
Confirmed  as  to  the  remcdnder. 

Attorneys  for  the  respondents,  Merriman  and  Co* 
Marlborough. 
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Req.  v.  The  Highway  Boabd  of  Kinosbridoe  ;  ex  parte  Cosnish. 


[aB. 


Saturdc^f  May  30,  1868. 

Bsa.  V,  The  Highway  Boabd  of  the  District  of 
Kinosbbidoe;  ex  parte  Coskisk, 

Tbs  Same;  «r parte Pittb. 

Highways — Expenses  incurred  in  apposing  a  BiU  in 
ParUament-'27  ^  28  VicL  c.  101,  «.  32. 

A  board  of  waywardens  of  a  highway  district  heme  no 
powers  to  incwr  expenses  in  opposing  a  Bill  m  Parlia- 
ment^ even  though  such  Bill  should  affect  some  of  the 
parishes  in  the  district,  and  the  opposition  should  be 
sutscessfuL 

The  board  of  waywardens  of  a  highway  district  op* 
posed  in  Parliament  a  BiO  promotrd  by  the  trustees 
of  a  turnpike  road  which  ran  through  fifteen  out  of  the 
twenty'one  parishes  of  which  the  district  was  eonh 
poseoj  and  the  quarter  sessions  found  that  such  oppo* 
sition  was  bond  fide  and  the  result  ben^ficicd  to  the 
district.  The  biard  honing  apportioned  the  expenses 
of  such  opposition  aauntgst  the  several  pcaishes  in  the 
district: 

Eddf  that  the  board  had  no  lawful  authority  to  incur 
such  expenses. 

These  were  casefl  stated  upon  appeal  to  the 
^oarter  sessions  for  Devonshire  against  a  certain 
kem  of  expense  charged  against  each  of  two  parishes 
in  the  Eingsbridge  highway  district.  The  facts  in 
•ach  case  were  the  same  except  that  in  Pitt's  case 
it  appeared  in  paragraph  three  that  the  parish  was 
stated  as  not  being  one  of  the  fifteen  parishes.  The 
sessions  gave  judgipent  for  the  appellants,  subject 
to  the  following  case : — 

Upon  an  appeal  to  this  court  by  Samuel  Cornish, 
a  ratepayer  of  the  parish  of  Sherford,  one  of  the 
parishes  comprised  in  the  highway  district  of 
Kingsbridge,  in  this  county,  from  and  against  a 
certain  item  of  expense  amounting  to  Uie  sum 
of  10/.  16s.  5d.,  comprised  in  the  amount  of 
16L  lis.  1c/.,  charged  upon  the  said  parish  of  Sher- 
ford,  and  which  last-mentioned  sum  appears  under 
the  head  of  salaries  and'  common  charges  in  the 
annual  statement  showing  the  receipts  and  expen- 
diture in  respect  of  the  said  parish,  and  the  appor- 
ti<mate  part  of  the  expenditure  chargeable  to  the 
•aid  parish  in  respect  ol  the  district  fund  for  the 
▼ear  ending  81st  Dec.  last,  sent  by  the  highway 
board  of  the  said  district,  pursuant  to  the  provisions 
of  the  Highway  Act  1864,  and  which  said  sum  of 
10/.  16s.  6d.  is  the  apportionate  part  of  certain  ex- 
penditure of  the  said  highway  board  in  respect  and 
on  account  of  a  certain  opposition  instituted  by  the 
board  in  the  House  of  Commons  against  the  passing 
of  a  certain  BiU  for  continuing  the  Eingsbridge  and 
Dartmouth  turnpike  roads  trust,  and  for  other 
purposes,  through  the  said  House  of  Commons, 
upon  the  grounds  that  the  said  item  of  expense  has 
been  incurred  in  respect  ci  a  matter  upon  which  the 
laid  highway  board  has  and  have  no  Authority  by 
law  to  make  any  expenditure,  and  that  the  amount 
of  the  contribution  required  to  be  made  by  the  saiJ 
parish  of  Sherford,  as  charged  in  the  said  annual 
atatement,  is,  when  compart  with  the  contribution 
at  other  parishes  in  the  said  district,  not  according 
to  the  proportion  required  by  the  Highway  Act 

liOv4» 

This  court,  upon  due  proof  that  the  conditions 
eontained  in  the  39th  section  of  the  said  Act,  ao  far 
aa  the  same  are  applicable  to  this  appeali  have  been 
complied  with,  and  upon  hearing  all  parties  oon- 
eerned  and  their  counsel,  doth  order  that  the 
account  of  the  same  highway  board  be  rectified  by 
striking  out  the  item  of  expense,  amounting  to 
10/.  16s.  5d,  so  appealed  against,  and  the  same  is 
hereby  rectified  accordingly,  subject  to  the  opinion 


of  the  Court  of  Queen's  Bench  on  the  following 
case. 

The  Kingsbridge  highway  district  was  formed  under 
the  25  &  26  Vict.  c.  61,  by  a  final  order  made  at  the 
Devon  Michaelmas  Term  on  the  20ch  Oct.  1863,  and 
comprises  twenty-one  parishes,  of  which  Sherford 
is  one. 

The  Kingsbridge  and  Dartmouth  Road  Traat  was 
constituted  by  the  5  Geo.  4,  c.  81 ;  that  Act  was 
repealed  by  the  9  Geo.  4,  c.  12  ;  the  last-mentioned 
Act  was  repealed  by  the  4  &  6  Will.  4,  c.  13^  which 
Act  continued  in  force  for  thirty-one  years,  and 
would  have  expired  in  1866  had  it  not  been  con- 
tinued till  the  1st  Nov.  1866. 

The  length  of  turnpike-road  comprised  in  the 
said  trust  is  68  miles  3  furlongs  and  17  poles,  of 
which  40  miles,  6  furlongs  and  31  poles  are  in  fifteen 
of  the  twenty-one  parishes  which  now  form  the 
Kingsbridge  highway  district,  Sherford  being  one  of 
these  fifteen  parishes. 

Since  the  year  1856  these  fifteen  parishes  hava 
been  compelled  to  contribute  from  time  to  time 
towards  the  repairs  of  these  roads. 

In  the  year  1864  memorials  were  addressed  to  the 
Secretary  of  State  for  the  Home  Department  from 
ratepayers  and  others  in  many  of  the  parishes  within 
the  Kingsbridge  highway  district,  setting  forth 
grievances  connected  with  the  administration  of  the 
Kingsbridge  and  Dartmouth  Boad  Trust,  and  pray- 
ing for  redress. 

At  a  meeting  of  the  Kingsbridge  Highway  Board^ 
hereinafter  called  the  board,  held  at  Kingsbridge  on 
the  8th  Dec.  1864,  twenty  waywardens,  including 
the  waywarden  of  Sherford,  being  present,  resolu- 
tions were  passed  condemning  the  system  of  repiur- 
ing  the  roads  in  the  district  by  the  trustees,  and 
af^rming  that  it  was  expedient  that  the  powers  of 
the  trustees  should  be  transferred  to  the  board. 

These  resolutions  were  subsequently  sent  to  the 
Secretary  of  State  for  the  Home  Department. 

In  1866  the  board  became  aware  that  the  trustees 
of  the  Kingsbridge  and  Dartmouth  Boads  had  intro- 
duced a  Bill,  hereinafter  called  the  Bill,  into  Par- 
liament for,  among  other  objects,  the  continuance  of 
the  trust  for  twenty-one  years. 

Various  resolutions  disapproving  of  the  provisions 
of  the  Bill  were  passed  by  the  board ;  and  their 
chairman,  on  the  9th  Feb.  1866,  addressed  a  letter 
io  the  Secretary  of  State,  setting  forth  the  objections 
of  the  board  to  the  Bill. 

To  this  letter  the  Secretaiy  of  State  relied  on 
12th  Feb.  1866,  to  the  following  effect:  «*If  the 
board  wish  their  case  to  be  fully  stated  they  should 
put  in  an  appearance  before  the  select  committee, 
to  whom  the  Bill  will  be  submitted." 

The  board  petitioned  Pariiament  against  the  Bill 
in  compliance  with  the  standing  orderaof  the  House 
of  Commons. 

Parliament  allowed  Ifie  bcus  standi  of  the  board 
before  the  select  committee  to  which  the  BiU  was 
referred,  and  th^  were  heard  on  their  petition,  and 
very  important  amendments  were  made  on  the 
Bill. 

The  costs  of  the  opposition  of  the  board  to  the 
Bill  amounted  to  264/.  16s.  2d,  which  sum  was 
apportioned  under  the  Act  of  the  27  &  28  Vict 
e.  101,  to  the  several  parishes  in  the  Kingsbridgo 
Highway  district. 

Previously  to  the  presentation  of  the  said  petition 
and  the  incurring  the  said  costs,  no  notice  was  ever 
given  to  the  ratepayers  of  the  said  pariah  of  Sherford 
of  the  intention  of  the  said  board  to  present  such 
petition,  and  to  incur  costs  in  support  of  such  petition, 
nor  was  any  vestry  or  other  pnbUc  meeting  of  the  said 
ratepayers  called  for  the  purpose  of  approving  or 
disapproving  of  the  presentation  of  the  said  petition 
and  incurring,  of  the  said  costs. 

The  item  of  expensea  charged  to  the  pariah  oC 


ii 


MAGISTRATES'   GASES. 


dS 


Q.B.] 


Keo.  V,  Thb  Hiohwat  Board  of  Kinosbridob  ;  ex  parte  Corhibh. 


[Q.B. 


^Shetford  in  respect  of  the  said  sam  of  26iL  16<.  2d. 
wn  10/.  1$«.  5dL,  which  sum  was  comprised  in 
Hie  amonnt  charged  upon  the  said  parish  ander  the 
head  of  sahries  and  common  charges  in  the  annual 
statement,  showing  the  receipts  and  expenditure  of 
the  board. 

Hie  tnminke  roads  of  the  Kingsbridge  and  Dart- 
mouth trust  pass  through  the  parish  of  Sherford. 

At  the  hearing  of  the  said  appeal  at  the  quarter 
aessions  aforesaid  the  justices  gare  judgment  for  the 
appellant,  hut  without  costs,  and  found  that  the 

2»poaition  of  the  board  to  the  Bill  was  bonSJide,  and 
e  result  heneficial  to  the  district 
The  question  for  the  court  is,  whether  the  item  of 
expense  aforesaid  charged  to  the  separate  account 
of  the  parish  of  Sherford  was  incurred  in  respect  of 
a  matter  upon  which  the  board  had  no  authority  by 
Uw  to  make  any  expenditure  whatever. 

If  the  court  should  be  of  opinion  that  such  item 
of  expense  was  so  incurred,  the  judgment  of  the 
court  of  quarter  sessions  is  to  be  affinned.  If  the 
-court  should  be  of  the  contrary  opinion,  the  judg- 
ment of  the  court  of  quarter  sessions  is  to  be 
reversed. 

B.  Andrews,  Chairman. 

By  sect.  32  of  the  27  £.28  Vict.  c.  101  (B[ighway 
Act  1864),  it  is  enacted  (inter  alia)  that— 

Tba  MlsriiHi  of  thA  offloen  ai)poliit6d  (or  each  diBtrioi  and 
■D7  other  expenses  incorred  by  any  highway  board  for  the 
common  nee  or  benefit  of  the  seTeral  parlahea  within  such 
dialrloi  Shall  be  aaniially  chatted  to  a  dlstriot  fteui  to  be 
•OQBtrttrated  hf  and  charged  ilpon  the  several  highway 
parishfe  within  such  district,  in  proportion  to  the  rateable 
TBlne  of  the  proper^  in  each  parish,  but  the  expenses  of  maln- 
tatadng  and  kaeping  in  rapair  die  highways  of  each  highway 
paiMh  within  the  diairiet*  and  all  other  expenses  Ie«aUf  pay- 
able by  the  highwsj  board  in  relatloo  to  snch  parish  .  .  . 
shall  be  a  separate  charge  on  each  parish. 

Bere  appeared  in  support  of  the  order  of  sessions. 
The  highway  board  nad  no  powers  to  incur  any 
expense  in  opposing  a  Bill  in  Parliament.  Their 
powers  are  defined  by  sect.  17  of  the  Highway  Act 
(25  &  26  Vict.  c.  61),  namely,  to  maintain  in  good 
repair  the  highways  within  their  district,  perform 
the  same  duties,  have  the  same  powers,  and  be  liable 
to  the  same  legal  proceedings  as  the  surveyor  of  the 
parish  had  under  the  old  Highway  Act ;  and  under 
the  old  Act  of  the  5  &  6  Will.  4,  c.  50,  the  only 
costs  the  surveyor  could  charge  against  the  parish 
were  those  of  the  management  and  repair  of  the 
roads.  fLusH,  J.— Suppose  the  trustees  of  a  turn- 
pike road  were  to  endeavour  to  pass  an  Act  casting 
an  additional  burthen  upon  the  parishes  in  respect  of 
their  roads?]  There  might,  perhaps,  be  a  power  in 
the  vestry  to  authorise  the  expenditure  of  money 
in  opposing  it.  The  111th  section  of  the  old  Act 
gives  the  inhabitants  in  yestry  a  power  to  agree  to 
defend  any  indictment,  or  to  appeal  against  any 
-order,  or  defend  any  appeal,  and  in  that  case  the 
surveyor  might  have  charged  the  expenses  in  his 
accounts.  But  in  this  case,  even  if  the  vestry  had 
the  power  to  sanction  this  expenditure,  no  such 
sanction  has  been  obtained. 

Dojf  (with  him  J.  F.  Collier)  was  here  called  upon 
hy  the  court.  It  is  found  by  the  case  that  the  oppo- 
tition  by  *tbe  board  to  the  Bill  was  bond  Jide,  and 
that  the  result  was  beneficial  to  the  district. 
[IftBLLOR,  J. — It  may  have  been  very  pubHc  spirited 
ih  the  board  to  have  opposed  the  Bill,  but  the  ques- 
tion is,  have  they  a  right  to  saddle  the  parishes  with 
<1m  cost?]  The  district  tx)ard  now  supersede  the 
Testry.  "fiiey  are  the  only  competent  body  to  incur 
"tuch  costs.  [MsLLOR,  J.^Thcy  certainly  had  a 
loau  itandi  in  Parliament  to  oppose  the  Bill,  but 
they  should  have  obtained  the  consent  of  the  inhabi- 
tets.]  The  words  of  the  32nd  section  of  the  27  &  28 
'Viet  c.  101  are  very  large,  they  are  *'  The  salaries 
^  the  olBcen  appointed  for  each  distoicti  and  any 


other  expenses  incurred  by  the  highway  board  ^ 
the  common  use  or  bem^  of  the  rnueral  parishes  within 
such  district  shall  be  annually  charged  to  a  district 
fund.*  [Lush,  J. — ^Tliat  means  expenses  ejusdem 
generis  with  those  before  mentioned.  Msllok,  J. 
— I  cannot  see  anything  which  contemplates  such 
an  expenditure  as  this.  It  is  a  serious  amount,  and 
not  to  be  Incurred  lightly.  Lush,  J. — ^I  can  under- 
stand the  reasonableness  of  such  an  expense  where 
it  is  incurred  for  the  common  good  of  all  the 
parishes ;  but  here  it  would  be  of  no  benefit  at  all 
to  some  parishes ;  only  those  parishes  thf  ough  which 
the  turnpike  road  posses  would  be  affected;  aa 
regards  the  other  parishes  they  would  be  in  no 
other  position  than  any  other  parishes  in  the  kiag- 
dom.]  In  Comieh's  case  the  expenditure  would  be 
lawful  as  it  is  a  parish  through  which  the  turnpike  road 
runs,  and  the  locomotion  ia  the  parish,  therefore^ 
would  be  affected.  Under  the  Muniriipal  Corpora^ 
tion  Act  (5^6  Will.  4,  c.  76),  several  caaes  have 
been  decided  where  a  similar  expenditure  has  beeu 
sanctioned.  [Msux>b,  J.— Those  were  cases  af- 
focting  the  entire  borough].  The  highway  district 
is  a  o<Mifedevatioii  of  parishes,  f Lubb,  J. — Only  for 
adminiatratioB,  not  for  liability].  In  /2,  v.  aeath^ 
6  Beat,  k  S.  578,  the  cost  of  an  indictment  by  the 
board  of  waywardeoa  waa  allowed.  [Luaa,  J.-*But 
it  waa  the  coal  of  a  particular  parisL  Msllob,  J. 
— In  their  oMiosition  to  the  BUI  the  board  should 
have  got  a  clvise  inserted  charging  the  costs  of  the 
opposition  to  Uie  highway  board.] 

Mjbllor,  J.  (a)— I  think  that  the  appeals  were 
correct,  and  that  there  should  be  judgment  for  the 
appellants.  The  items  appealed  against  were,  in  my 
opinion,  properiy  disallowed,  aa  not  being  widiia  the 
class  of  expeaaea  contemplated  by  the  atatute.  It 
waa  certainly  not  within  the  powera  of  the  old  avr- 
veyors  to  incur  these  oosta,  and  I  thiak  not  even 
those  of  the  reatry.  The  oppositioB  bmj  haive  been 
of  inteneot  to  some  particular  parishes  thnmgh 
which  the  tttmpike  road  passed,  for  their  liability  to 
repair  it  in  the  event  of  the  funds  of  the  trust 
failing  might  be  affected,  but  it  waa  not  for  the 
common  use  or  benefit  of  the  whole  diaferict.  The 
justioes,  I  think,  weve  right  in  their  decision. 

LirsH,  J.^I  am  of  Iftie  same  opinion,  and  1  think 
that  the  decision  of  the  sessions  was  right.  The 
highway  board  is  no  doubt  an  administrative  body, 
but  where  they  seek  to  impose  an  expenditure 
upon  the  whcde  diatrict  th^y  must  shew  that  it  ia 
for  the  conunon  use  or  benefit  of  the  several  parishes 
within  such  district— such  as  the  salaries  of  offlceca, 
the  hiring  of  offices,  and  other  matteis  of  a  liko 
nature.  In  the  present  case  it  ia  stated  that  the 
turnpike-road  ran  through  fifteen  out  of  the 
twenty-one  pariahea  comprised  in  the  highway  dis- 
trict, and  those  fifteen  parishes  were  no  doubt  inte- 
rest^ in  the  Bill ;  but  atiU  the  expense  was  not 
incurred  for  the  common  use  or  benefit  of  the 
district  I  do  not  say  how  it  would  have  been  if 
the  board  had  been  authorised  by  the  vestries  of  all 
the  parishes  in  the  district.  That,  however,  is  not 
the  caae  here. 

Judgment  ofteeeians  qffirmed. 


(a)  GocKBDBir,  0.  J.  and  Blackbqsi^  J.  were  sltttng  In  tha 
court  for  Crown  Cases  Beserved. 
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Bbo.  v.  Watiok. 

Ba  An  Appxal  bbtwsen  Josbph  Watson  (appel- 
lant) AND  THB    CHUBCHWABDBNB,    &C.,    GW    THB 

Pabish  of  Hbsslb  (respondents). 

Poor  raU-^Lcmdi  liaNe/or  tithes  and  eockntutieal  dues 
in  one  parisfii  and  assessable  to  the  poor  rate  of  another 
parish. 

There  is  nothing  lega&f  incongruous  in  ihefact  that  lands 
may  he  aitachM  to  one  parish  for  tithes  and  other 
eccusiastical  Kabilities^  cmd  he  assessable  to  the  poor 
rate  qf  another  parish, 

W*  was  assessed  to  the  poor  rate  for  the  parish  of 
Bessie  in  respect  of  certain  lands  described  as 
in  the  township  of  JVanb^,  The  lands  in  Tranbv 
have  from  ttme  immemorud  paid  tithes  to  the  ad- 
joimno  parish  of  Kirk  JKlla,  and  the  occupiers  paid 
church  rateSy  Easter  dues^  and  aU  other  ecduiae- 
tical  dues  to  Kirk  JEUa,  and  never  any  of  these 
to  Hessk,  which  parish  they  also  adfoined,  and  the 
inhabitants  were  buried  as  of  right  in  the  burial' 
ground  of  Kirk  EUa^  and  as  to  aU  ecdesiastioal 
matters  such  lands  in  Dranbv  were  umformbi  treated 
and  reputed  as  a  part  of  the  parish  of  Kxrk  EUa, 
However,  for  the  last  100  years,  and,  for  anything 
appearing  to  the  contrary,  before  that  time,  the  lands 
in  TVcmby  have  been  rated  to  the  relief  of  the  poor  of 
Hessle,  and  the  overseers  of  the  poor  of  Hessle  had 
acted  for  IVcmby  as  if  it  were  a  part  of  their  dis' 
trict: 

Held,  that  upon  these  facts  the  appellant  was  rightly 
anessed  to  the  poor  rate  for  the  parish  of  Hessle. 

This  was  an  appeal  by  the  aboTe  mentioned 
Joseph  Watson  to  the  quarter  sessions  for  the  east 
riding  of  York,  held  at  Beverley  on  the  2nd  Jan.  then 
last  past,  against  a  poor  rate  made  by  the  church- 
wardens and  OTerseers  of  the  parish  of  Hessle,  in 
the  said  riding,  as  hereinafter  mentioned,  bearing 
date  the  1st  Sept  1865,  at  which  sessions  the  appeal, 
being  resisted  by  the  chorchwardens  and  overseers 
of  the  poor  of  the  parish  of  Hessle,  was  ordered  to 
be  dismissed,  and  the  rate  confirmed,  with  costs, 
subject  to  the  opinion  of  tho  Court  of  Queen's 
Bench  on  the  following  case,  which  was  settled  pur- 
suant to  rule  of  court  of  the  16th  Not.  1867,  whereby 
the  parties  were  to  be  at  liberty  to  give  fresh 
eridenoe,  and  tiie  court  to  draw  inferences  of  fact. 

Casb 
On  the  1st  Sept.  1866,  a  poor  rate  was  made  in 
conformity  with  the  valuation  list  then  in  force  by 
the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Hessle,  in  the  east  riding  of  the  county 
of  York,  which  rate  was  thereafter  duly  lUlowed 
and  published.  In  and  by  the  rate  the  appellant, 
Joseph  Watson,  and  the  respondents,  Henry  Bark- 
'  worth,  Christopher  Leake  Kingrose,  John  Burstall 
Thompson,  and  John  Percy  Clark,  are  respectively 
rated  for  and  in  respect  of  lands  in  their  respective 
occupations  situate  in  the  township  or  hamlet  of 

Tranby 
l%e  following  is  an  extract  from  the  said  rate, 

that  is  to  say:  **An  assessment  for  the  relief  of 
the  poor  of  the  township  of  Hessle,  in  the  east 
'  riding,  in  the  county  of  York,  and  for  other  pur- 
poses chargeable  thereon  according  to  law,  made 
this  Ist  day  of  Sept  in  the  year  of  our  Lord  1865, 
after  the  rate  of  10<£  in  the  potmd."  (Here  followed 
an  extract  from  the  poor  rate,  in  which  the  appel- 
lant and  four  others  were  assessed  in  respect  of 
fertain  lands  and  premises  situate  in  **  Tranby.") 
The  case  then  proceeded  as  follows : — All  the  pro- 
perty mentioned  in  the  above  extract  is  situate  in, 
and  forms  part  of,  the  township  or  hamlet  of 
Tranby,  except  the  85a.  8r.  2p.  named  Westfleld, 
and  the  one  rood  named  Pit-top^    Against  this  rate 


the  appellant  duly  appealed  to  the  above-mentioned 
sessions,  and  the  question  raised  on  the  said  appeal 
and  material  for  the  purposes  of  this  case  is,  whether 
the  appellant  and  the  four  respondents  who  are 
rated  in  the  rate  as  above  extracted  are  liable  to  be 
rated  therein  in  respect  of  their  respective  occupar 
tions  of  so  much  of  the  property  therein  rated  as  is 
locally  situate  in  the  said  township  or  hamlet  of 
Tranby,  it  being  contended,  on  behalf  of  the  appel- 
lant that  he  and  they  were  not  legally  liable  to  be 
rated  ta  and  in  respect  of,  such  property  in  the 
parish  of  Hessle,  but  in  the  adjacent  parish  of  Kirk 
Ella,  in  the  said  east  riding  of  which  it  was  con- 
tended that  Tranby  formed  a  part 

The  parishes  of  Hessle  and  Kirk  BUa  are  both 
ancient  immemorial  parishes.  Hessle  consists, 
independently  of  the  disputed  district  of  Tranby 
now  in  question,  of  the  township  of  Aulaby  and  the 
township  of  Hessle,  the  former  of  which  maintains 
its  own  poor  and  highways  separately,  and  has  its 
own  overseers  and  surveyors.  The  churchwardens 
and  overseers  of  Hessle  make  poor  rates  for  the 
remainder  of  the  parish,  and  which  rates,  like  the 
present  rate,  are  commonly  called  rates  for  the 
township  of  Hessle,  but  which  rates  for  a  consider- 
able time  past,  as  hereinafter  mentioned,  have 
included  the  lands  of  Tranby. 

The  district  of  Tranby  has  commonly  been  called 
a  township  or  hamlet,  but  it  has  not  maintained  its 
own  poor  or  highways  separately,  and  never  appointed 
a  constable.  It  consists  of  a  considerable  tract  of 
agricultural  land,  having  on  it  three  or  four  gentle- 
men's residences,  one  of  which  has  a  lodge  and 
farmhouse  attached  to  it.  It  is  adjacent  to  Hessle 
and  also  to  Kirk  Ella,  but  the  residences  in  Tranby, 
witli  one  exception,  are  nearer  to  the  parish  churdi 
of  Hessle  than  that  of  Kirk  Ella. 

For  about  the  last  one  hundred  years,  and  for 
anything  that  appears  to  the  contrary  b^ore  that 
time,  the  lands  in  Tranby  have  been  rated  to  the 
relief  of  the  poor  of  Hessle,  exclusive  of  the  town- 
ship of  Aulabv,  and  the  overseers  of  that  part  of 
Hessle  parish  have  acted  for  Tranby  as  if  it  were  a 
part  of  their  district.  The  earliest  rate  of  which 
there  is  evidence  is  that  of  the  year  1765,  and  in 
that  and  the  six  succeeding  years  the  ratepayers 
of  Tranby  included  in  the  Hessle  rates  are  inserted 
in  a  list  by  themselves,  headed  "  Tranby  Tenants," 
and  ending  with  a  summary  of  the  amount  under 
the  head  *< Total  Tranby  Assessment;**  but  this 
practice  was  not  continued  after  1772,  but  all  the 
persons  rated  both  in  Hessle  and  Tninby  are  in- 
cluded in  one  general  list  The  Tranby  lands  have 
also,  as  far  back  as  the  memory  of  living  witnesses 
extends,  and  for  anything  that  appears  to  the  con- 
trary beyond  that  time,  been  rated  to  the  highway 
rates  for  Hessle. 

On  the  other  hand  the  lands  in  Tranby  from  the 
earliest  period  were  titheable  to  Kirk  EUa,  as  being 
situate  in  that  parish,  the  occupiers  were  rated  to, 
and  paid  church  rates  in  that  parish,  and  also 
Easter  dues  and  all  other  ecclesiastical  dues,  and 
never  paid  tithes,  church  rates,  or  any  ecclesiastical 
dues  to  Hessle ;  some  of  the  residents  of  Tranby  had 
seats  in  the  parish  church  of  Hessle,  but  not  as  of 
right,  and  some  of  the  bodies  of  deceased  inhabitants 
of  Txiinby  had  been  buried  in  the  church  or  church- 
yard of  Hessle,  but  this  was  only  under  permission, 
and  not  as  of  right,  and  double  fees  had  been  charged, 
as  in  the  case  of  strangers.  The  incumbent, of 
Hessle  sometimes  married  Tranby  people  when  it 
was  wished  he  should  do  so,  but  he  married  them, 
not  at  Hessle,  but  at  Kirk  Ella  church,  by  the  per- 
mission of  the  incumbent  of  that  parish.  In  facty 
as  to  all  ecclesiastical  matters,  Tranby  has  uniformly 
and  immemorially  been  treated  and  reputed  as  a 
part  of  the  parish  of  Kirk  EUa.  In  the  year  1793 
an  Act  of  Parliament  was  passed  (32  Qeo.  8,  e.  109X 
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intitaled  **  An  Act  for  dividing,  enclosing,  draining, 
«nd  improYing  the  open  fields,  meadows,  pastures 
commons  and  waste  grounds  wiUiin  the  several 
townships  or  hamlets  of  Hessle,  Aolabj,  and 
Tranby,  in  the  oounty  of  the  townof  Eingston-upon- 
Hull,  and  for  making  a  compensation  in  lieu  of 
tiUie  for  certain  ancient  enclosed  lands  within  the 
•aid^  several  townships  or  hamlets,  and  also 
within  the  township  or  hamlet  of  Woolforton, 
otherwise  Woolf reton,  in  the  said  county."  The  Act 
may  be  referred  to  and  taken  to  form  a  part  of  this 
case.  In  the  preamble  it  was  recited,  amongst  other 
things,  that  within  the  township  of  Hessle  and 
Aulaby  were  certain  open  fields,  grounds,  and  lands 
therein  respectively  mentioned  and  described,  and 
that  vrithin  the  township  or  'hamlet  of  Tranby,  in 
the  said  county  was  a  certain  open  field  called  by 
the  name  of  "Tranby-fleld,**  with  several  pieces  of 
sward  ground,  the  whole  containing  about  400 
acresy  which  said  several  open  fields,  meadows, 
pastures,  common,  and  waste  grounds  in  the 
preamble  mentioned,  are  described  as  situate  within 
the  several  parishes  of  Hessle  and  Kirk  Ella,  the 
said  parish  of  Kirk  Ella  being  the  parish  of  Kirk 
£lla  hereinbefore  mentioned,  in  the  said  county, 
and  reciting  amongst  other  things  that  the  vicar  of 
the  fiarish  and  parish  church  of  Hessle  aforesaid 
was  entitled  to  certain  glebe  lands  and  common 
rights  within  the  said  several  fields,  lands  and 
grounds  of  one  of  them,  and  that  the  said  vicar  and 
one  Walter  Stickland  were  respectively  entitled  to 
all  manner  of  tithes,  both  great  and  small,  arising 
within  such  parts  of  the  said  fields,  lands,  and 
grounds,  as  were  situate  within  the  parish  of  Hessle 
,  aforesaid,  and  that  Robert  Carlisle  Broadley,  Esq. 
and  William  Wade,  Clerk,  as  vicar  of  the  pansh  and 
parish  church  of  Kirk  Ella  aforesaid,  were  respec- 
tively entitled  to  all  manner  of  tithes,  both  great 
and  small,  arising  within  such  parts  of  the  said 
fields,  lands,  and  grounds  as  are  situate  within  the 
parish  of  Kirk  Ella  aforesaid,  and  that  as  well  the 
respective  townships  or  hamlet  of  Hessle,  Aulaby, 
and  Tranby  aforesaid,  as  the  lands  in  each  of  them 
belonging  to  the  several  proprietors  in  the  said 
fields,  Unds,  and  grounds  lie  intermixed  and  dis- 
persed in  small  parcels.  Commissioners  are  then 
appointed  for  putting  the  Act  into  execution.  The 
S4th  section  of  the  Act  is  as  follows,  that  is  to  say : 

And  whereas  dispnteB  iD*y  arise  between  the  inhabltantB  or 
proprietors  of  lands  in  the  respective  townships  of  Hessle, 
Aolaljy,  and  Tranby  aforesaid,  and  also  the  Imiabitants  or 
•wners  of  lands  in  some  of  the  parishes,  townships,  or  places 
adjoining  to  the  same,  toochinK  the  respective  boundaries 
Ihereot  And  it  wiU  be  necessary  to  settle  and  ascertain  all  snch 
boundaries,  as  well  of  the  said  respective  township  of  Hessle, 
Aulaby,  and  Tranby  aforesaid,  as  also  of  the  adjoining  parishes, 
townships,  or  places ;  therefore,  be  It  maoted  that  the  said 
coaunisaloDerB  sliall  and  may,  and  they  are  herebv  authoiised 
and  empowered  to  inquire  into,  ascertain,  set.  and  determine, 
and  fix  not  only  the  boundaries  of  the  said  several  townships 
or  hamlets  of  Bessie,  Aulaby,  and  Tranby  aforesaid,  but  also 
llie  boandaries  of  snch  parishes,  townships,  or  places  adjofaiing 
to  the  same,  and  after  the  said  boundaries  shall  be  so  respeo- 
Civelj  ascertained,  set  out,  determined,  and  fixed,  the  same 
ahall,  and  they  are  hereby  declared  to  be  the  boundaries  as 
well  between  the  respective  townships  of  Hessle,  Aulaby,  and 
Tranby  aforesaid,  as  also  the  parishes,  townships,  or  places 
reapectvely  adjoining  to  the  same,  subject  to  an  appeal  at  the 
quarter  sessicms  in  manner  hereafter  menttoned,  and  any 
law,  nsage,  or  ooalom  to  the  contrary  notwithstanding. 

The  25th  section  enacts  that  the  commissioners 
should  make  allotments  to  the  said  vicar  of  Hessle 
and  Walter  Stickland  that  should  he  equal  in  value 
to  their  then  glebe  lands  and  grounds  directed  to 
he  inclosed,  for  and  in  lien  of  such  respective  glebe 
Ian 

By  the  26th  section  the  commissioners  were  re- 
quired to  make  allotments  to  the  said  vicar  of 
Hessle,  Walter  Stickland,  Robert  Carlisle  Broadley, 
and  vicar  of  Kirk  Ella,  of  the  different  lands 
thereby  directed  to  be  inclosed  in  lieu  of  all  manner 
of  tithes  both  great  and  small,  and  all  vicarial  and 


ecclesiastical  rights,  dues,  and  payments  arising  or 
payable  within,  for,  or  in  respect  of  the  lands  and 
grounds  by  the  said  Act  directed  to  be  inclosed. 
Directions  then  follow  for  the  division  of  the  said 
allotments  amongst  the  said  persons  in  the  said 
sections  mentioned.  Sect.  27  contains  powers  for 
the  general  allotment  of  the  residue  of  the  lands. 
By  sect.  82,  after  reciting  that  the  said  vicar  of 
Hessle,  Walter  StickUnd,  Robert  Carlisle  Broadley, 
and  vicar  of  Kirk  Ella,  were  respectively  entitled  to 
certain  great  and  small  tithes  arising  out  of  the 
several  messuages  and  ancient  inclosed  lands  within 
the  several  townshifM  or  hamlets  of  Hessle,  Aulaby, 
Tnnby,  and  Woolforton  aforesaid,  and  which  were 
within  the  said  several  parishes  of  Hessle  and  Kirk 
Ella,  the  commissioners  were  required  by  their  award 
to  order  that  the  owners  of  the  said  messuages  and 
inclosed  lands  should  annually  pay  to  the  said 
vicar  of  Hessle,  Walter  Stickland,  Robert  Carlisle 
Broadley,  and  vicar  of  Kirk  Ella,  such  sums  of 
money  as  the  commissioners  should  deem  to  be  a 
just  recompense  for  all  the  last  mentioned  tithes. 
By  sect  53  it  was  enacted  that  the  commissioners 
should  draw  up  their  award  in  writing  with  a  plan 
annexed  thereto  as  therein  mentioned.  The  con- 
cluding provisions  of  this  section  are  in  the  words 
following,  that  is  to  say,  '*The  several  allotments 
and  divisions,  and  all  orders,  directions,  and  regala- 
tions  and  determinations  so  to  be  made  as  aforesaid, 
and  declared  in  and  by  the  same  award,  ahall  be 
final,  binding,  and  conclusive  unto  aU  the  parties 
interested  therein.** 

The  commissioners  appointed  by  and  acting  under 
and  in  execution  of  the  said  Act,  duly  made  their 
award  in  writing  and  dated  the  23rd  Feb.  in  the 
year  of  our  Lord  1796. 

AU  the  rated  lands  and  tenements  in  Tranby  men- 
tioned in  the  extract  from  the  rate  appealed  against 
hereinbefore  set  out  in  the  fourth  paragraph  of  this 
case  are  dealt  with  in  and  by  the  said  award :  parts 
of  them,  which  consisted  of  old  inclosures  in  Tranby, 
were  charged  by  the  said  commissioners  pursuant  to 
sect.  32  of  the  Act  with  tithe  rents  payable  to  the 
said  Robert  Carlisle  Broadley  and  the  said  vicar  of 
Kirk  Ella  and  their  respective  successors  in  lieu  of 
their  former  rights  to  tithes  in  respect  of  the  said 
old  enclosures  and  which  tithe  rents  have  been  since 
regularly  paid.  The  remainder  of  the  said  rated 
lands  being  the  greater  part  thereof  and  con- 
sisting of  allotments  of  Tranby  field  and  the  open 
lands  in  Tranby,  were  awarded,  set  out,  and  allotted 
in  different  parts  and  allotments,  to  certain  persons 
through  whom  the  present  owners  and  occupiers 
thereof,  including  the  appellant,  respectively  derivs 
title.  The  award  does  not  purport  to  set  out, 
determine,  or  fix  the  boundaries  of  any  township  or 
parishes  otherwise  or  more  particularly  than  shewn 
in  and  by  the  description  and  declarations  herein- 
after mentioned.  On  the  fifty-one  acres,  in  respect 
of  which  the  appellant  is  rated  in  the  rate  appealed 
against,  about  thirty-eight  acres  are  old  enclosures 
charged  with  tithe  rents  as  above  mentioned.  The 
following  is  tiie  extract  from  the  award  relating 
thereto,  that  is  to  say:  "Kirk  Ella  Tithing. 
The  whole  annual  payment  to  be  made  to  the 
said  Robert  Carlisle  Broadley,  his  heirs  and 
assigns."  (Here  followed  the  names  of  two  owners, 
and  the  numbers  on  the  plan  and  the  total 
quantity,  together  with  the  amount  of  the  annual 
tithe  rent;  the  letter  T  being  affixed.)  The  case 
then  proceeded. 

By  the  letter  T.  in  the  above  extract  is  meant  to 
be  stated  that  the  lands  are  in  the  township  of 
Tranby. 

Of  the  rate  of  3/.  is,  2d,  at  which  the  appellant  is 
rated,  21  4s.  2lL  is  in  respect  of  these  thurty-eight 
acres  of  old  enclosure. 

The  remainder  of  the  said  fifty-one  acres  consists 
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of  new  Indoeures  allotted  by  the  said  commitdonen, 
l(a<!^declfl^ed  by  them  to  be  in  the  said  towndiip  of 
Tranby  and  parish  of  Kirk  SHa. 

The  following  is  an  extract  from  the  said  avaid 
zespecting  one  of  the  said  allotments  for  which  the 
appellant  is  rated,  that  is  te  say, 

We  do  alao  award,  set  oat,  allot,  and  appart  unto  the  said 
William  Grton  and  hia  helra,  all  that  other  piece  or  parcel  of 
land  thnate,  tyfaq;,  and  being  in  Tnalby  Field,  containing 
ISa.  Sr.  8pL  be  the  eeme,  mora  ar  leea,  adjolnlBg  lands 
Stmln  awaided  to  the  aald  Joseph  Syke^  on  or  towards 
^eeaet  lands  herein  awarded  to  Francis  Green,  cm  or  towards 
Ibe  west  old  Inclosnre  and  Malxe-Iane  on  or  towards  the 
norfh,  sod  Swanlaad^road  on  or  towafds  (be  soalb:  and  we 
do  Older  aaddinal  that  the  said  WUliam  Green,  Us  hetrs  stnd 
assigna,  shall  make  and  for  erer  hereafter  maintain  good  and 
■ttfflcient  ditches  and  fences  on  the  east  side  and  sonth  end  of 
this  allotment ;  and  we  declare  this  allotment  to  be  in  the  said 
tmnship  ol  Tnuihy  and  padsh  of  Xlrk  EUaafonssald. 

Of  the  2B5  acres  and  more  for  which  the  respon- 
dent  Thompson    is    rated,  thirty   acres    are    old 
inclosure,  and  are  charged  in  the  Kirk  Ella  Tithing 
in  the  same  manner  as  hereinbefore  shown  with 
fespect  to  the  appellant's  thirty-eight  acres,  and 
similarly  marked  with  the  letter  T.    Of  the  rate  of 
17/.  4s.  7<L,  at  which  the  said  appellant   is  rated, 
2£  Os.  6dL  is  in  respect  of  these  thirty-eight  acres  of 
old  inclosnre.    All  the   remainder   of   the   lands 
mentioned  and  rated  in  the  said  extract  from  the 
rate  appealed  against,  except  West  Field  and  Pit- 
lop  as  nereinbefore  mentioned,  are  new  inclosnre, 
allotted    in    similar    terms    mutatis   mutando^    and 
declared  to  be  in  the  said  township  of  Tranby,  and 
parish  of   Kirk  Ella  aforesaid.     The  practice  of 
rating  Tranby  lands  to  the  poor  abore  mentioned  as 
a  part  of  Hessle,  was  continued  without  opposition  or 
objection  until  recently,  when  the  parish  of  Hessle, 
findins  their  existing  burial  grounds  insufficient, 
expended  a  considerable  sum  of  money,  exceeding 
1500/1,  id  purchasing  a  new  burial  ground,  and  in 
the'expenses  connected  therewith,  which  expenditure 
under  the  recent  Burial  Acts  became  a  charge  on 
the  poor  rate.    The  ratepayers  of  Tranby,  who  were 
entitled  as  of  right  to  bury  in  the  churchyard  of 
Kirk  Ella,  which  was  sufficient  for  the  necessities  of 
that  parish,  and  was  likely  to  continue  sufficient  for 
many  years  to  come,  objected  to  this  new  charge 
upon  them,  and  became  desirous,  if   they  could 
kgally  do  so,  to  put  an  end  to  the  practice  of  rating 
the  lands  in  Tranby  as  a  part  of  Hessle  parish,  and 
the  present  appeal  was  brought  with  the  concurrence 
•f  flul  of  them  to  try  its  yalidity. 

The  question  for  the  opinion  of  the  Court  of 
Queen^B  Bench  is  whether  the  lands  and  tenements 
in  Tranby  mentioned  in  the  said  extract  from  the 
said  rate  appealed  against,  or  any  of  them,  are 
liable  to  be  rated  to  the  relief  of  the  poor  in  the  said 
parish  of  Hessle. 

If  the  court  shall  be  of  opinion  that  the  sud  lands 
and  tenements,  or  any  of  them,  are  not  liable  to  be 
so  rated,  then  the  said  rate  is  to  be  amended  by 
striking  out  of  the  said  rate  so  much  as  relates  to 
the  said  lands  and  tenements  which  are  not  liable 
to  be  so  rated,  and  the  said  order  of  the  said  court 
of  quarter  sessions  is  to  be  quashed.  But  if  the 
court  shall  be  of  opinion  that  all  the  said  lands  and 
tenements  are  liable  to  be  so  rated,  then  the  said 
Older  of  the  said  court  of  quarter  sessions  is  to  be 
confirmed. 

Pridumx  and  Lewers  appeared  for  the  respondents. 

T.  P.  E.  Thompson  appeared  for  the  appellants. 

The  fottovriDg  cases  were  cited : 
Sharpley  v.  The  Overseers  of  Mablethorpe^  8  £11.  A  fila. 

906* 
JReff.  T.  The  Inhakitmiis  of  Ashiv  FdciUe.  35  L.  J. 

154,M.  C; 
Ay.  ^e/^eob,  2  Stra.  1143 ; 
13  &  14  Car.  2,  c.  12,  s.  21. 


The  arguments  sufficiently  appear  In  the  fdlowing 
judgments : 

M SLLOB,  XCa).— In  tlds  case  X  am  of  opinion 
that  the  rate  must  be  confirmed,  and  that  the  order 
of  sessions  was  right    ISo  doubt  it  is  a  cam  oT 
some  difficulty,  but  I  think  unless  Mr.  Thompson 
can  convince  us  and  show  us  that  there  is  some  legal 
objection  which  prevents  the  continnance  of  this 
state  of  things,  we  ought  to  giro  effect  to  them. 
As  Lord  Campbell  says  in  the  case  of  Sharpky  t. 
Afahkthorpe,  10  E.  &  B.  90,  **I  can  see  no  conceivable 
legal  ground  for  disputing  a  usage  that  has  pre- 
vailed so  long."    In  this  case  it  may  be  that  before 
the  origin  of  the  parishes  at  all,  and  when    the 
church^  were  first  erected,  the  persons  who  founded 
the  churches  were  the  owners  of  the  estates  that 
were  originally  assigned  to  those  churches,  and  in 
process  of  time  the  tithes  of  the  particular  ecclesi- 
astical districts  became  assigned  to  the  particular 
churches,  such  as  were  anterior  or  may  have  been 
anterior  to  the  actual  subsequent  ecclesiastical  di- 
vision of  the  parishes;  and  it  may  be  that  origi- 
nally this  district  of  Tranby  had  Its  tithes  assigned 
to  the  church  of  Kirk  Ella,  and  yet  for  all  ecclesi- 
astical   purposes    and    for    all    civil    purposes^ 
may   have    been   formed    into    a    district    con- 
sisting of  itself  and  the  township  of   Hessle,  or 
it  may  be  Uiat  after  the  formation  of  parishes,  and 
after  the  tithes  had  been  appropriated  to  the  church 
of  Kirk  Ella,  that  for  all  these  purposes  it  may  hare 
been  formed  into  «  township  with  the  township  of 
Hessle,  and  being  so,  it  at  tne  time  of  the  statute 
of  Elizabeth  became  by  reputation  such  a  parish  or 
township,  and  may  under  tins  statute  be  liable  to 
maintain  the  poor,  and  have  all  the  privileges  that 
properly  belong  to  a  parish  or  township.    At  the 
same  time  it  may  be  that  owing  to  the  circumstances 
of  the  nrtual  bargain  that  may  have  taken  place,  or 
the  ui>     ^standing  on  which  the  union  or  the  appro- 
priati«'      nay  have  taken  place-4t  may  have  been 
the  pru< .  ice  for  some  of  the  inhabitants  of  the  parish 
of  Tranby  to  go  to  the  church  of  Kirk  Ella,  and  that 
may  account  for  the  usage   subsequently  for  the 
payment  of  church  and  otiier  ecclesiastical  dues. 
But  we  have  on  the  other  hand  that  for  100  years  at 
least,  and  without  any  evidence  to  the  contrary,  the 
fact  that  it  has  uniformly  been  rated  to  the  poor  tor 
the  township  of  Hessle  as  part  of  that  township^  and 
has  uniformly  contributed  to  the  highway  rates,  andlt 
appears,  though  I  do  not  rest  so  much  i^ion  that^thet 
thei«is  evidence  that  there  is  a  manor  of  Hessle  cim 
Tranby,  a  manor  consisting  of  Hessle  and  Tranby. 
Ko  doubt  in  the  origin  of  ecclesiastical  divisions  the 
limits  of  parishes  followed  the  aiubits  of  meoon, 
though  there  is  no  case  known  in  which  a  parish  has 
extended  into  two  manors.    However  that  may  b^ 
I  thuric  there  is  abusdaat  evidence,  as  I  read  the 
evidence  here,  to  show  that  this  district  as  a  district; 
did  properly  maintain  its  own  poor,  and  had  the 
power  and  authority  to  make  Aerate.    Under  these 
circumstances,  I  am  of  opiokm  that  the  order  of 
sessions  should  be  confirmed. 


Lush,  J,^1  think  tiuit  we  ougbit  BOt  to  distarb  a 
state  of  things  that  has  existed  for  so  long  a  period, 
unless  we  can  see  it  eauXd.  not  have  bad  a  legal 
origin.  The  case  finds  as  a  fact  that  for  more  thaa 
one  hundred  years  the  inhabitants  of  Tranby  have 
been  assessed  to  the  poor  rate  by  the  overseers  for 
the  township  of  Hessle,  and  with  the  inhabitanta 
of  the  towashiis  end  has  during  a  certain  period 
supported  and  maintained  a  common  highway,  and 
been  assessed  to  the  highway  rate.  From  that  and 
there  being  no  evidence  to  the  oontraiy,  I  have  no 


(a)  Oodkbora,  a  J. 
1  Oases  Beserred. 
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difficulty  ia  tracing  it  back  a§  far  as  it  can  be 
traced,  and  so  it  could  have  had  a  leoal  origin^  I 
think  it  may  hare  had  a  legal  origin  for  nore  rea- 
aons  than  one*  and  it  is  sufficient  to  refer  to  one, 
and  that  ia  this:  The  township  of  Trunby  waa 
merely  originally,  whatever  it  lamj  be  now,  a  part 
of  the  township  of  Hessle,  though  it  may  have  been 
part  of  the  parish  of  Kirk  EllL  I  am  not  aware 
of  any  legal  impossibility  of  a  township  running 
ifito  two  parishes,  and  consisting  of  portions  of  two 
parisbea;  and  I  see  it  is  called  in  the  Act  of  Par- 
bunent  the  townsMpof  Tranby.  If  I  had  to  decide 
whether  it  was  a  separate  township  or  not,  I  should 
say  that  the  evidence  is  wanting  to  show  it  never 
was  a  township  of  itaelf,  because  I  find  it  is  an  inci- 
dent to  a  township  that  it  should  have  a  constable, 
and  it  ia  necessary  to  a  township  that  it  should 
have  a  church  of  its  own  for  the  celebration  of 
aacramenta  and  burials  and  so  on  ;  it  is  found  that 
Tranby  never  had  a  church  of  its  own,  or  a 
constable.  For  a  very  long  period  this  par- 
ticular district  iias  been  associated  with  Hessle  in 
the  maintenance  of  the  poor,  and  the  payment  of 
highway  rates.  Now,  it  could  have  had  a  legal 
origin,  if  in  point  of  fact  it  was  a  portion  of  a 
township,  because  then  the  statute  of  Charles  would 
have  eoafaied  this  township,  though  it  may  consist 
of  portions  of  two  parishes,  to  appoint  overseers  of 
its  own,  and  s^Murately  to  maintain  its  own  poor. 
That  being  so,  and  there  being  no  evidence  at  all 
to  the  contrary,  there  being  evidence  that  Tranby  is 
not  a  township  in  itself,  but  a  part  of,  and  associated 
in  all  civil  matters  with,  this  portion,  I  have  no 
hesitation  in  inferring  it  was  neeeasarily  a  part 
of  the  township  of  Hessle,  and  that  is  one  mode  of 
aecounting  for  this  luage  which  has  existed  so  long. 
Though  that  is  not  the  only  one^  it  is  enough  to 
qwcify  it,  and  therefore  we  are  bound  to  upheld 
a  state  of  things  that  has  so  long  continued. 

HurNBN,  J. — ^I  am  of  the  same  opinaaa,  It  seem 
teme  that  if  we  assume  that  Btoisle  and  Tranby 
were  originally  united  together  at  one  township 
then  all  the  difficulties  at  onoe  vanish,  and 
as  it  is  necessary  we  should,  if  posrtble,  uphold 
what  haa  existed  so  long,  it  seesM  right  to 
admit  that  which  seems  so  reaaonaUe  a  conclu- 
sion from  all  the  evidence.  That  it  had  this 
origin  I  think  appeara  resiULy  from  the  evkienoe, 
negative  and  positiva  The  negative  evidence 
is  this, — that  there  have  been  thiee  divisk>ns  re- 
ferred to  and  mentioned  in  Doomsday,  but 
Tranby  does  not  appear  to  ha^e  been  mentioBed, 
though  it  seems  to  have  been  included  in  one  or  the 
other  of  those  districts.  Then  there  is  the  fact  that 
the  Tranby  lands  have  been  rated  with  He-tale  for  the 
highways.  Now  it  may  very  well  be,  that  a  town- 
ship may  be  liable  to  repair  the  highways  irrespec- 
tive of  any  practical  divisions  that  aie  consistent 
with  the  supposition  that  they  bekng  to  one  town- 
ship. Well  then  ville,  or  township,  is  the  natural 
division,  and  it  seems  to  require  nothing  more 
than  thiat  there  should  be  a  collection  of  houses 
together.  But  the  artificial  division  may  have 
depended  on  circumstances  that  it  is  impossible 
for  us  now  to  asoertain.  It  may  well,  there- 
lore^  have  been  that  a  parish  established  for  cer- 
tnn  purposes  properly  would  have  cut  the  natural 
division  into  two  parts,,  and  from  that  time  Tranby 
may  have  been  attached  to  the  other  division,  while 
lor  civtt  porpoees  it  might  have  been  still  attached 
to  its  old  division  of  the  township  of  Hessle. 

Order  of  aetnans  confirmed. 


Wednesda$f,  June  8,  1668. 

The  Guardians  of  thm  Kichbcond  Union  (apps.) 
V.  Ths  Bean  and  Chaptbb  of  St.  Paul's,  (reaps.) 

Nuisances  removal— IS  j- 19  Vict.  c.  121— Who  Kabte 
under  sect,  12  to  remove  a  nuisance. 

J^  secL  12  of  ike  18  ^  19  Vict.  c.  121  (the 
Nuisances  Removal  Act  for  England  1855),  the  local 
authority  in  any  case  where  a  nuisance  is  ascertained' 
to  exist  are  to  cause  complaint  to  be  made  to  a  justice^ 
who  is  thereupon  to  issue  a  summons  requiring  the 
person  by  whose  act,  default,  permission,  or  sufferance^ 
the  nuisance  arises  or  continues  to  appear  before  two 
justices,  who,  upon  inquiry,  may  make  an  order  vpoa 
him  to  abate,  Sfc,  suck  nuisance. 

The  Dean  and  Ckeffier  of  St.  Pouts  were  lords  of  the 
mcmor  of  Barnes,  Surrw,  in  which  manor  there  is  a 
common  called  Barnes  Qmanon^  on  which  there  is  a 
pond  whicli  had  become  a  nuiscMce,  The  said  commom 
is  memaged  and  regulaied  hy  conservators  appointed 
by  the  copyhold  jury  and  tenants,  with  the  assent  of  the 
lords  at  the  court  baron.  Proceedings  having  beem. 
taken  under  the  above  mctissi  against  the  respondents 
in  respect  of  the  nuisance  in  question : 

Heldy  that  as  the  common  was  managed  and  regulated  by 
conservators,  tkey  were  not  Habk, 

This  was  a  case  stated  by  justices  under  the  20  4b 
21  Vict  c.  43,  upon  a  refusal  by  them  to  make  an 
order  upon  the  respondents  pursuant  to  the  18  k  29 
Viot.  c.  121,  B.  13.    The  ease  waa  as  follows : — 

At  a  petty  sessions  held  at  Richmond  in  the  said 
county  before  the  undersigned.  .  .  on  the  28th 
Aug.  1867,  the  dean  and  chapter  of  the  cathedral 
church  of  St.  Paul  in  London  were  charged  upon  a 
certain  complaint,  for  that  on  or  upon  the  premises 
of  which  they  were  the  owners  known  as  Barnes- 
green,  in  the  parish  of  Barnes  and  county  of  Surrey, 
and  in  the  district  of  the  governors  of  the  Richmond 
Union  under  the  Nuisances  Removal  Act  for  Eng- 
land 1855,  the  following  nuisance  existed,  namely, 
a  large  pond  of  water,  which  was  foul  with  an 
accumulation  of  mud  and  vegetable  and  animal 
deposit,  so  as  to  be  a  nuisance  and  injurious  to 
health,  and  that  the  said  nuisance  was  caused  by 
the  act  or  default  of  the  said  dean  and  chapter  as 
the  owners  of  the  said  premises,  and  that  in  the 
event  of  any  Temporary  abatement  of  the  said 
nuisance  the  same  was  likely  to  recur.  At  the 
hearing  of  the  said  complaint  it  was  proved  before 
us  that  the  defendants  were  and  are  lords  of  the 
manor  of  Barnes ;  that  Barnes  common  or  green,  as 
it  is  styled  in  the  summons,  is  part  of  the  waste 
lands  of  the  manor,  and  is  of  large  extent,  and  that 
the  said  pond  is  situate  upon  Barnes  common,  and 
upon  a  waste  of  the  said  manor ;  that  the  tenants  of 
the  manor  have  the  right  of  depasturing  the 
herbage  of  the  said  waste  lands  by  their  cattle, 
and  uie  cattle  water  at  the  said  pond ;  that  the 
said  common  is  managed  and  regulated  by  con- 
servators appointed  by  the  copyhold  jury  and 
tenants,  with  the  assent  of  the  lords  at  the 
court  baron.  The  lords  have  always  consented  to 
the  conservators  selling  gravel  and  turf  from  off 
the  common,  and  their  receiving  the  proceeds,  on 
the  arrangement  that  all  such  proceeds  were  to  be ' 
expended  by  the  conservators  in  the  maintenance 
and  improvement  of  the  common,  and*  that,  in 
consequence  of  the  accumulation  of  mud  and  other 
deposit  lU  the  said  pond,  it  emitted  in  hot  weather 
offensive  and  noxious  effluvia  injurious  to  health, 
and  so  was  a  nuisance.  It  was  thereupon  contended, 
upon  the  part  of  the  defendants,  that  they  were  not 
owners  of  the  premises  within  the  meaning  of  the 
statute  18  &  19  Vict.  c.  121,  and  that  the  said 
nuisance,  if  found  by  the  magistrates  to  exist, 
ought  to  be  abated  and  removed  by  and  at  the  cost 
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of  the  local  authority  for  patting  the  said  Nnisanoes 
Removal  Act  into  operation.  And  we  being  of 
opinion  that  there  was  not  sufficient  evidence  to 
inx)ve  ownership  within  the  meaning  of  the  Act, 
or  beneficial  occupation  in  the  defendants,  dismissed 
the  complaint.  The  question  for  the  opinion  of 
the  court  is  whether  the  said  determination  was 
correct  in  point  of  law. 

By  the  18  &  19  Vict.  c.  121  (the  Nuisances 
Removal  Act  for  England  1855),  sect.  8,  it  is 
enacted  that  the  word  "nuisance**  shall  include 
"  any  premises  in  such  a  state  as  to  be  a  nuisance 
or  injurious  to  health,"  and  "any  pool,  ditch, 
gutter,  watercourse,  privy,  urinal,  cesspool,  drain, 
or  ashpit  so  foul  as  to  be  a  nuisance  or  injurious  to 
health,"  &c. 

By  sect.  12  it  is  enacted  that: 

In  any  case  where  a  nolflaooe  is  so  ascertained  by  the  local 
aathority  to  exist,  or  where  the  nniaanoe  In  their  opinion  did 
ezistt  at  the  time  when  the  notice  was  given,  and  although 
the  same  may  have  been  since  removed  or  disoontinDed,  is 
in  their  opinion  likely  to  reoor  or  to  be  repeated  on  the  same 
premlsea,  or  any  pajt  thereof,  they  shall  cause  complaint 
thereof  to  be  made  before  a  justice  of  the  peace,  and  such 
justice  shall  thereupon  Issue  a  summons  requiring  the  person 
ny  wboee  act.  default,  permission  or  sulTerance  the  nuisance 
arises  or  continues;  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  premises  on  which 
tiie  nuisance  arises  to  appear  before  any  two  Justices  in  petty 
sessions,  assembled  at  ueir  usual  place  of  meeting,  who  shul 
proceed  to  inquire  Into  the  said  complaint,  and  If  it  be  proved 
to  their  satisfaction  that  the  nuisance  exists,  or  did  exist  at 
the  time  when  the  notice  was  given,  or  If  removed  or  discon- 
tinued since  the  notice  was  given,  that  it  is  VLkeity  to  recur  or 
to  be  repeated,  the  justices  shall  make  an  order  in  writing, 
mider  their  hands  and  seals  on  such  perscm,  owner,  or  occupier, 
for  the  abatement  or  discontinuance  and  prohibition  of  the 
nuisance  aa  hereinafter  mentioned,  and  shall  also  make  an 
order  for  the  payment  of  all  costsJUicurred  up  to  the  time  of 
hearing  or  making  the  order  for  abatement  or  dlscontinance^or 
prohibition  of  the  nuisance. 

Stone  appeared  for  the  appellants,  and  argued  that 
the  respondents,  as  owners,  were  liable  to  abate  the 
nuisance.  [Mellor,  J. — ^The  case  states  that  the 
common  is  managed  by  conservators.]  There  is 
nothing  which  prevents  the  lords  of  the  manor,  who 
are  the  owners,  from  cleaning  the  pond.  [Cogkburk, 
C.  J. — The  words  of  the  12th  section  are,  "  the 
person  by  whose  act,  default,  permission,  or  suffer- 
ance the  nuisance  arises  or  continues."]  Or  the 
owner  or  occupier,  if  such  person  cannot  be  found. 
fCoGKBUBif,  C.  J. --But  it  does  not  appear  from  the 
case  that  such  person  cannot  bo  found.]  The 
conservators  are  appointed  with  the  assent  of  the 
lords  of  the  manor,  and  that  assent  may  be  recalled. 
[CoGKBUBif,  C.  J.— But  until  it  is  recalled  the  lords 
of  the  manor  are  not  the  parties.  The  conservators 
have  the  entire  management  of  the  common.]  They 
certainly  have  a  right  to  intervene  to  protect  their 
own  interests.  [Lcsh,  J. — ^The  case  states  that  the 
common  is  both  managed  and  regulated  by  the 
conservators.  Cockbubm,  C.  J. —They  have  the 
entire  management  of  the  common.  They  are  the 
parties  by  whose  default  the  nuisance  arose.]  The 
case  of  Francomb  v.  Freetnan,  37  L.  J.  65,  M.  C.,  is, 
in  point,  in  the  appellant's  favour.  [Blackburn, 
J.~I  don't  think  that  that  case  assists  you.] 

J,  Thompson,  for  the  respondents,  was  not  called 
upon. 

CocKBURN,  C.  J. — It  is  not  necessary  to  say  more 
than  that  the  Act  gives  the  power  to  the  justices  to 
make  an  order  upon  the  parties  by  whom  the 
nuisance  was  committed.  Here,  no  doubt,  the 
respondents  are  the  lords  of  the'manor ;  but  at  the 
same  time  they  have  nothing  whatever  to  do  with 
the  management  of  the  common. 

Blackburn,  Mellor,  and  Lush,  JJ.  concurred. 

Judgment  Jbr  the  retpcndente. 

Attorney  for  the  respondents^  Zee,  Dean's-yard. 
Westminster. 
Attorney  for  the  appellants,  Chapman^  Bichmond. 


Tueadajti  June  9,  1868. 

Beg.  v.  Curxb  and  jkNOTHER  (Justices  of 
Doochester) ;  ex  parte  Faber. 

Bastardy — Order  of  affiiiaiion — Payment  of  more  than 
thirteen  weehf  arrears  due  hrfore  the  making  of 
the  order. 

Although  under  sect  SoftheTfcS  Vici,  c,  101  not  more 
than  thirteen  toeelce*  qrreare  qf  the  weekly  payments 
accruing  due  after  the  making  of  an  order  ofajffuicUion 
can  be  recovered,  yet  there  is  no  such  limit  with 
reference  to  the  sums  ordered  to  be  paid  with  respect 
to  the  period  anterior  to  the  making  of  such  order, 

A.  applied  to  justices  in  1868  for  a  summons  against  B, 
as  the  father  of  her  bastard  childy  bom  within  two 
months.  B.  having  absconded,  he  teas  not  served, 
but  having  retumea  in  1868  /le  vxu  duly  served,  and 
upon  the  hearing,  the  justices  made  an  order,  and 
airected  (inter  oUcl)  that  B.  should  pay  the  sunt  of 
2s.  6d.  per  u>eekfrom  the  date  of  the  woman^s  appUoa" 
tion  in  1868,  amounting  to  the  sum  oflSL  ISs, : 

Beld,  that  they  were  justified  in  so  doing,  and  that  the 
order  was  good. 

This  was  a  rule  calling  upon  the  justices  of  the 
borough  of  Dorchester  to  show  cause  why  they 
should  not  issue  their  warrant  of  distress  to  levy 
on  the  goods  of  one  Faber,  the  sum  of  ISL  ISs,^ 
arrears  due  upon  an  order  of  affiliation.    It  ap- 
peared that  in  the  year  1868  application  was  made 
by  a  woman  who  had  been  within  twelve  months 
(within  two  months  in  fact),  delivered  of  an  ille^- 
timate  child  for  a  summons  against  a  man  of  the 
name  of  Faber,  who  she  alleged  was  the  father  of 
the  said  child.     The  summons  was  duly  granted, 
but  before  it  could  be  served  he  absconded,  and  re- 
mained absent  until  the  year  1868,  when,  beings 
served  with  the-  summons  he   appeared,  and    the 
application  of    the  woman    being  heard,  he  was 
adjudged  to  be  the  putative  father,  and  an  order 
was  made  for  (inter  cdia)  the  payment  by  him  of 
2s.  6d.  per  week  from  the  application  of  the  woman 
in  the  year  1868,  amounting  in  the  whole  to  the 
sum  of  18/.  18«.    A  month  having  elapsed  since  the 
making  of  the  order  and  the  amount  being  unpaid, 
the  woman  applied  to  the  above  justices  for  the 
apprehension  of  the  putative  father,  and  upon  bein^ 
brought  before  the  justices  and  refusing  payment, 
the  justices  were  required  to  issue  their  warrant 
to  levy  the  amount;  but  such  justices  entertaining 
doubts  as  to  whether  they  ouuld  issue  a  warrant  for 
the  recovery  of  more  than  the  arrears  of  thirteen 
weeks  they  declined  to  issue  it. 

Sect.  8  of  the  7  &  8  Vict.  c.  101,  after  em- 
powering the  justices  to  adjudge  the  man  to  be  the 
putative  father,  enacts 

And  they  aiay  also,  tf  they  see  fit,  having  regard  to  all  the 
circumstanoes  of  the  case,  proceed  to  make  an  order  otx  the 
patatiTe  father  for  the  i>ayment  to  the  mother  of  the  bastard 
child,  or  to  any  person  who  may  be  appointed  to  have  tbe 
custody  of  snch  child  under  the  prorisions  of  this  Aot^  of  a 
sum  of  moner  weekly,  and  of  such  costs  as  may  have  been 
Incurred  in  the  obtaining  of  such  order,  Including,  If  they 
think  proper,  ten  shillings  for  the  midwife,  and  ten  shillings 
towards  the  funeral  expenses  of  the  child,  provided  it  have 
died  before  the  making  of  such  order,  and  if  the  application 
be  made  before  the  birth  of  the  child,  or  witbin  two  calendar 
months  after  the  birth  of  the  child,  such  weekly  sum  may.  If 
the  justices  think  fit,  be  calculated  from  the  birth  of  the  child* 
at  a  rate  not  exceeding  five  shillings  per  week  for  the  first  six 
weeks  after  the  birth  of  such  child ;  and  in  other  cases  snch 
sum  shall  not  exceed  two  shillings  and  sixpence  per  week 
from  the  time  of  the  making  of  the  application ;  and  If  at  any 
time  after  the  expiration  of  one  calendar  month  from  the 
making  of  such  order  as  aforesaid  it  be  made  to  appear  to 
any  one  justice  np<»i  oath  or  affirmation  that  any  sum  to 
be  paid  in  pursuance  of  such  order  has  not  been  paid, 
such  justice  may  by  warrant  under  his  hand  and  seal  oaose 
such  putative  father  to  be  brought  before  any  two  justices ; 
and  in  case  such  putative  father  neglect  or  refuse  to  msJce 
payment  of  the  sums  due  from  him  under  such  order,  or  since 
any  oommltment  for  dlsobedienoe,  and  Boeh  order  as  herein- 
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■fler  provided,  lontlier  with  the  eosti  attending  taeh  wanrant, 
tpprtMiiikNi,  and  biinglBg  up  of  Book  natattTe  father  moh 
Cpo  Josttoee  maj  by  warrant  under  their  handa  and  eeale 
dlnet  the  ram  eo  appearing  to  be  due,  together  with  snoh 
«ort^  to  be  reoorered  by  diettvn,  and  sale  of  the  goods  and 
ekettele  of  nohpataliTe  father  .  .  .  ProTlded  alwaye  that 
Jf  the  weaun  hava  allowed  die  weekly  pMments  to  be  in 
vrMT  for  more  than  thirteen  roooeielTe  weeks  wlthoat  appUp 
estfoB  to  a  lostiee,  the  man  shall  not  be  called  upon  to  pay 
note  than  the  amotmt  due  for  thirteen  weeks  in  discharge  of 
the  whole  debt,  and  no  warrant  of  distress  shall  be  Issoed  for 
mora  than  the  amoont  of  arrears  for  thirteen  weeks'  payment 
in  diseharge  of  the  wliole  arrears  or  debt 

CoBmt  appeared  to  show  cauae.  The  jnsticea  were 
right  in  refnaing  to  issue  their  warrant  of  distress, 
for  the  proviso  clearly  shows  that  the  putative 
&tber  was  not  to  be  liable  for  more  than  thirteen 
weeks.    It  ia  true  that  after  the  summons  was  ap- 
plied for  the  man  left,  but  the  woman  would  not  fie 
deprived  of  her  right  to  obtain  compensation  from 
bim  by  some  other  means    Ex  pttrU  Barrison  (19 
L.  T.  114 ;  16  Jur.  726)  is  a  case  in  point.     There 
the  original  application  for  a  summons  was  made  in 
August  1850,  but  no  valid  order  was  made  until  the 
nth  Sept  1851,  when  the  justices  directed  that  the 
mitative  father  should  pay  2s.  6dL  per  week  from  the 
date  of  her  application,  and  upon  an  objection  being 
taken  to  the  order  on  the  ground  that  it  directed 
psjment  for  more  than  thirteen  weeks,  Coleridge,  J., 
(littiDg  alone  in  the  Bail  Court)  said,  ''It  is  quite 
consistent  their  making  such  an  order,  and  yet  not 
enforcing  the  payment  for  more  than  thirteen  weeks. 
They  are  empowered  to  make  an  order  for  suc^  a 
payment  from  the  time  of  the  application,  but  are 
restricted  from  allowing  move  than  the  amount  of 
weeks  to  be  recovered.** 


LopeSf  in  support  of  the  rule,  was  not  called  upon. 

CocKBUBN,  C.  J.— It  is  verr  clear  that  the  limi- 
tation as  to  the  thirteen  weeks  applies  only  to  the 
esse  of  arrears  which  have  accrued  after  the  middng 
of  the  order.  There  is  no  such  limitation  with 
reference  to  the  weekly  amounts  ordered  to  be  paid 
up  to  the  time  of  the  making  of  the  order.  Indeed, 
bow  can  the  woman  be  said  to  have  allowed  such 
payments  to  be  in  arrear  when  no  order  was  at  the 
time  in  existence  for  their  payment  ?  The  language 
of  the  section  leaves  no  doubt  upon  the  point. 

Blackbuxx  and  Lvsh,  JJ.  concurred. 

Ride  absolute. 
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by  £.  LcjCLBY,  Esq.,  Barilster-at-Law. 
Nov.  12,  1867,  Jan.  80,  and  May  14,  1868. 

FeRBTMAN  V,  LiSTBR. 

FoIh  imprisonment — Plea  of  justification — Reasonable 

andprobaole  cause. 

The  plaintiff' in  an  action  of  faiUe  imprisonment  was  a 
person  in  a  respectable  position  in  nfe^  residing  in  the 
same  village  with  the  defendant.  The  defendant*s  gtm 
having  been  stolen,  he  gave  the  plaintiff  into  atstodg 
on  a  charge  of  string  it  upon  the  faith  of  statements 
reported  to  him  bg  his  coachman  H.  as  havina  keen 
made  by  R.,  the  ooadmianqfa  neighbouring  gentleman. 

The  statements  so  rq)orted  to  him  were  made  and 
would,  if  made  to  him  hf  R.,  have  been  sufficient 
to  constitute  reasonable  and  probable  cause  for  aiving 
plaintiff  into  custody}  but  the  dtfendant  did  not 
himself  commumeate  with  or  make  inquiry  of  R, 
though  such  intndry  might  easily  and  readUy  have 
been  made.  The  judge  at  the  trial  directed  Ae  jury 
that  in  the  absence  of  such  inquiry,  the  defendant 
had  f  ailed  to  show  reasonable  and  probable  cause  : 


Hdd,  that  the  question  of  reasonable  and  probable  cause 
being  one  that  must  turn  in  each  case  upon  the  parti' 
euktr  facts  of  the  case,  the  failure  to  take  an  obvious 
andreatbf  mode  of  ascertaining  the  truth  must  be  an 
ingredient  in  determining  the  question  and  might  be 
cnnchisive,  and  that  under  the  circumstances  of  this 
case  there  was  no  misdirection. 

This  was  an  action  of  false  imprisonment  The 
defendant  pleaded  that  a  rifle  of  the  defendant's  had 
been  feloniously  stolen,  and  that  defendant  had  good 
and  probable  cause  to  suspect  and  did  suspect  the 
plaintiff  to  have  been  guilty  of  the  said  felony  upon 
the  following  grounds,  that  is  to  say,  that  the  plain- 
tiff was  in  the  habit  of  coming  to  the  defendant's 
premises,  and  had  opportunities  of  seeing  where  the 
rifle  was  usually  kept;  and  on  or  about  the  4th 
March  1867  the  plaintiff  came  to  the  premises  of 
defendant,  and  while  there  took  up  the  said  rifle  and 
stated  he  should  like  to  have  it ;  and  that  the  said 
rifle  was  missed  on  or  about  the  11th  March  from 
the  defendant's  premises,  and  had  not  been  seen 
after  the  said  4th  March  in  the  place  where  the  same 
was  usually  kept  on  the  defendant's  premises ;  and, 
according  to  the  statement  of  one  William  Robinson, 
on  the  faith  of  which  the  defendant  acted,  the 
plaintiff  had  the  rifle  in  his  possession  away  from 
the  defendant's  premises  a  short  time,  to  wit  four 
days,  after  the  said  4th  March,  whereupon  the  plaintiff 
did,&a 

At  the  trial,  which  took  place  before  Kelly,  C.  B., 
at  Westminster,  on  June  22, 1867,  the  plaintiff  had  a 
verdict  for  IQOL  damages,  under  uie  following 
circumstances : 

The  plaintiff  was  a  person  in  a  respectable  posi* 
tion,  who  resided  with  his  father,  an  innkeeper  and 
butcher,  in  the  village  of  Ruislip,  and  the  defendant 
was  a  gentleman  who  lived  in  the  same  village.  The 
defendant  was  possessed  of  a  rifle,  which  was  in  the 
care  of  his  coachman.  The  gun  was  missed,  and  it 
was  not  disputed  that  it  must  have  been  stolen  b> 
some  one.  The  defendant's  coachman,  one  Hinton, 
told  the  defendant  that  a  few  days  before  the  loss 
the  plaintiff  had  been  in  the  harness  room,  where  the 
gun  was  kept,  and  had  said  that  he  should  like 
to  have  such  a  gun.  He  further  told  the  defendant 
that  one  Bobinson,  the  coachman  of  a  neighbouring 
gentleman,  had  told  him  that  he  had  seen  the  defen- 
dant's gun  after  it  had  been  lost  in  a  stable,  part  of 
the  premises  upon  which  the  plaintiff  lived  with 
his  father,  and  that  he  (Hinton^  had  thereupon 
gone  with  Robinson  to  the  plaintiff,  and  Bobinson 
Sien  stated  to  the  plaintiff  that  he  had  the  gun, 
which  the  plaintiff  denied,  and  the  three  then  went 
to  the  stable,  when  the  plaintiff  produced  a  gun 
which  was  not  the  defendant's,  but  which  Bobinson 
said  was  not  the  gun  he  had  previously  seen  there. 
The  defendant  gave  the  plaintiff  into  custody  on  a 
charge  of  stealing  the  gun,  which  charge  was  after 
wards  dismissed.  Bobinson  repeated  at  the  trial 
the  statement  which  Hinton  had  reported  to  the 
defendant,  and  also  stated  that  he  had  made  such 
statement  to  Hinton,  but  the  evidence  was  con- 
flicting as  to  whether  the  defendant  had  previously 
to  giving  the  plaintiff  into  custody  himself  com- 
municated with  Bobinson  and  heard  from  Bobinson 
himself  that  he  had  seen  the  gun  in  the  defendant's 
possession,  or  whether  he  had  acted  merely  upon  the 
statement  of  Hinton.  The  Lord  Chief  Baron 
directed  the  jury,  that  if  the  defendant  had  himself 
communicated  with  Bobinson,  and  had  acted  upon 
the  belief  of  his  and  Hinton's  statements,  there 
would  be  a  justiflcation,  but  that  if  the  defendant 
had  not  communicated  with  Bobinson,  but  acted 
only  upon  Hinton's  statement,  there  would  not.  He 
therefore  left  it  to  them  to  say  whether  he  had  com- 
municated with  Bobinson,  and  had  acted  on  the 
faith  of  his  and  Hinton's  statements.    The  jury 
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foand  that  the  defendaat  had  not  communieated 
with  Robinson  himself,  but  that  he  acted  upon  the 
belief  of  the  statement  made  to  him  by  Hinton  his 
coachman.  The  Lord  Chief  Baron  being  of  opinion 
that  nnder  these  circumstances  there  was  an  absence 
of  reasonable  and  probable  cause,  the  jury  under 
his  direction  found  a  verdict  for  the  plaintiff. 

A  rule  had  been  obtamed  f  cr  a  new  trial,  on  the 
graud  that  the  Loid  Chief  Baron's  directran  to 
tbe  jatj  was  wnng;  and  «lao  upon 
against 


Dighy  Se^ouTf  Q.C.y  and  Brandt  now  showed 
cause.  They  contended  that  before  giving  the 
plaintiff  in  custody  the  defendant  was  bound  to 
apply  to  Bbbinson  himself,  and  not  to  depend  upon 
Hinton's  statement,  which  was  mere  hearsay. 
[Ejsllt,  C.B. — Is  it  it  not  a  matter  of  common 
sense  and  justice  that  a  person  before  giving 
another  in  custody,  on  the  faith  of  a  hearsay  state- 
ment, should  endeavour  to  ascertain  the  facts  from 
the  person  whose  statement  is  reported  to  him? 
PiGOTT,  B. — My  difficulty  is  this.  Is  the  defendant 
bound,  as  a  matter  of  law  to  have  direct  evidence  ? 
Did  not  the  direction  amount  to  laying  down  the 
proposition  that  hearsay  evidence  oould  never  be 
sufficient?] 

Balkmtine^  Serjt.  and  J,  €  Mathew,  supported  the 
rule.  The  law  is,  that  if  facts  exist  which  would 
f  vnish  a  reasonable  woA  probable  cause,  and  the 
defendant  is  aware  of  them,  then  there  is  a  justifi- 
cation. Now  it  is  not  contended  here  that  facts  did 
not  exist  which  would  furnish  reasonable  and 
probable  cause.  The  whole  of  the  argument  on 
the  other  side  turned  on  the  question  of  the  sutH- 
ciency  of  tbe  aoaount  of  evidence  of  tbe  facts  given 
to  the  defendant,  and  not  on  the  existence  <3  the 
facts  themselves.  Of  course  a  man  acts  at  his  peril, 
but  if  the  facts  did  exist  it  is  quite  immaterial 
whether  he  acted  on  sufficient  evidence  of  them. 
If  it  had  turned  ont  that  the  facts  did  not  exist  and 
the  defendanti  had  acted  upon  imperfect  or  insuf- 
ficient testimony,  he  would,  of  course,  bare  to  take 
the  consequences  of  so  doing.  [Bramwell,  B.— Is 
not  the  question,  whether  there  was  reasonable 
cause  for  acting  on  the  supposition  of  a  state  of 
facts,  which  if  existent,  would  have  furnished  reason- 
able and  probable  -cause  ?]  Tes,  but  the  strict  legal 
evidence  which  a  court  of  justice  would  require  is 
xiot  necessary.  Tbe  court  cannot  analyze  the 
amount  and  clmracter  of  evidence  which  may  in- 
duce a.  reasenable  and  discreet  man  to  believe  in 
the  existence  of  *  fact.  It  is  totally  immafterial 
how  he  comes  to  his-  oondnsion.  Suppose  he  had 
gone  to  Robinson  and  Robinson  had  denied  makmg 
the  statement,  he  might  still  have  believed  Hinton's 
statement  and  tfaonght  Robinson  was  wishing  to 
screen  the  plaintiff,  and  such  beliaf  might  have 
been  very  seasonable.  He  cited 
Daw  Y,  Jiu$89U,$  Blng.  854. 

Cur.  ado,  vuh, 

Jan,  80. — ^The  conrfc  now  delivered  judgment  as 
follows: 

Ploozr,  B.-«In  this  case  the  question  was 
whether  there  was  an  absence  of  probable  cause  for 
the  plaintiffs  arrest.  The  facts  were  that  the 
defendant's  rifle  was  stolen  from  his  luumess-room, 
and  he  was  informed  by  his  coachman,  Hinton,  that 
the  plaintiff  had,  a  few  days  before  the  loss,  been  in 
the  harness-room,  and  he  had  expressed  a  wish  to 
have  the  rifle  or  one  like  it,  and  further  that  he 
iHinton)  had  heard  from  one  Robinson  (whom  he 
xnew)  that  the  latter  had  seen  the  rifle  in  tbe 
plaintiff's  possession  after  it  had  been  lost  from  the 
harness-room.  Hinton  informed  him  also  that  he 
had,  in  company  with  Robinson,  gone  to  tbe 
plaintiff,  and  Robinson  had  then  in  his  hearing,  re- 


peated to  the  plaivtiff  himself,  that  he  had  seen  tfan 
rifle  in  his  possession,  but  the  plaintiff  had  denied 
the  trudi  of  that  statement.    On  the  faith  of  this 
the  defendant  <»ised  the  plaintrff  to  be  arrested 
The  view  taken  by  the  Lord  Chief  Baion  at  iSbm 
trial  was,  that  the  defendant  was  bound  to  have 
inquired  from  Robinson  and  have  learned  from  bim 
whether  he  had  seen  the  rifle  in  the  plaintiff's  poo- 
session  before  he  was  justifled  in  causing  the  arreety 
and  he  so  directed  the  jury,  who  thereupon  found  a 
verdict  for  the  idaintiff.   With  all  respect  I  cannot 
think  this  view  was  correct.    It  may  be  taken  that 
although  a  probable  cause  did  exist,  yet  that  it  is 
not  enough,  unless  the  facts  which  oenstitnte  it 
were   sJso   known    to   the   defendant)    and    wero 
henestlor  be^eved  by  him  at  fbe  tiane  he  acted  on 
them  so  as  to  afford  a  probable  cause  to  him.    Kow 
I  Idiink  there  can  be  no  doubt  that  a  sufficient  pvo- 
bable  cause  in  the  present  case  did  exist,*  and  th* 
defendant  did  believe  what   he  had  heard  from 
Hinton  (the  evidence  raised  no  question  on  tlatft 
point  cr  it  would  have  been  necessary  to  leave  it:  to 
tbe  jury).    The  question  then  comes  to  this,  wno 
the  d^endant  justified  in  entertaining  a  belief  of 
tbe  facts  stated  to  him  by  Hinton,  and   aeti&S 
on  this  belief  without  fntther  inquiry  of  'BdoksimF' 
son?    It  seems  to  me  very  difficult  to  see  w^ 
he  should  not,  and  no  attthodty  was  cited  to  ahow 
that,  as  a  matter  of  law,  a  person  is  not  entitled 
to  entertain  and  act  upon  belief,  unless  founded 
iqpoa  tbe  aaaie  evidence  which  would  be  admin- 
siUe  to  prorve  the  same  matter  in  a   conr^    of 
law.    I  cannot  discover  any  legal  prindi^e  on  wbidi 
he  could  be  bound  to  procure  such  evidence,  nor 
does  expediency  on  the  necessity  of  the  case  oall 
for  any  such  rule.    Why,  for  instance,  should   not 
tbe  defendant  be  allowed  to  receive  a  message  or 
information  from    one   through    the   medium     of 
another,  as  if,  in  the  present  case,  Robinson  bad 
desired  Hinton  to  inform  the  defendant,  his  master, 
that  he  had  seen  the  plaintiff  in  tbe  possession  of 
the  rifle ;  for  if  the  messenger  should  prove  to  be 
untrustworthy,  he  who  trusted  him  would  incur 
responsibility  for  so  doing ;  but  the  person  charged 
and  arrested  would  be  in  no  worse  porition  if  tbe 
original  informer  spoke  falsely  or  erroneously.     If, 
again,    the  defendant   had   perfect  confidence   in 
Hinton's    word,    while   Robinson    was   a   perfect 
stranger  to  him,  in  such  case  no  possible  good 
could  come  from  his  asking  Robinson  the  question 
whether  he  had  sent  such  a  message,  or  given  such 
information.    It  is  true  that  in  the  cases  supposed, 
there  would   be  an  agency  crested  between    the 
original  informer  and  the  messenger  or  medium  ; 
but  that,  in  my  judgment,  can  make  no  real  dif  • 
ferenoe.    Many  other  suppositions  might  be  made 
of  cases  in  which  a  matter  might  be  sufficiently 
believed,  upon  hearsay  or  indirect  information,  whic^ 
would  fully  justify  the  most  prudent  mind  in  acting 
upon  it,  and  this,  I  think,  is  the  true  test.    But  if 
something  more  than  mere  hearsay  or  indirect  infor- 
mation A  facts  constituting  a  probabte  canoe  in- 
required,  I  tiiink  the  defendant  had  su<^  inloRna 
tion  here,  lor  Robinson  charged  the  plaintiff  with 
having  the  rifle  in  his  possession,  and  he   then 
asserted  he  had  seen  him  with  it.    The  defendant  is 
informed  of  iMs  by  Hinton  who  was  present  when 
tile  chsige  was  made.    It  is,  therefore,  the  same  as 
if  tbe  defendant  had  been  present  at  the  same  inter- 
view, and  had  heard  what  passed  between  Robinson 
and  the  defendant,  for,  as  to  that,  his  information  is 
direct  and  not  mere  hearsay.    It  is  not  material  to 
inquire  whether  JEtobinsonwas  charging  the  plaintiff 
truly  or  whether  the  plaintiff  denied  Robinson's 
charge ;  if  the  charge  appeared  to  be  seriously  and 
intentionally  made,  the  defendant,  who  was    in- 
terested in  the  subject  matter,  would  be  entitled  to 
act  upon  it  without  himself  determining  its  accu- 


MAGISTRATES'  OASES. 


107 


Ex.  &  Ex.  Cr.] 


Pbebtmav  V,  Lister. 


IIBx.  &  Ex.  Ch. 


rtcy  and  tmth,  if  he  honestly^believed  the  assertion. 
I  think,  therefore,  that  the  mle  must  be  mado 
abflolnte. 

BxAifwsLL,  B. — ^In  this  case  the  plaintiff  com- 
plained of  a  false  imprisonment.  Onie  defendant 
jnstiiled,  on  the  ground  that  a  felony  had  been 
committed,  and  that  he  had  reasonable  and  probable 
cause  for  giving  the  plaintiff  into  cnstody  as  the 
offender.  We  are  not  to  regard  the  terms  of  the 
plea,  but  look  at  the  real  case.  On  the  trial  it  ap- 
peared there  was  good  evidence  that  a  gun  of  the 
defendant  had  been  stolen,  that  the  plaintiff  had 
•sen  and  admired  the  g^n,  that  i^ter  the  theft  it 
had  been  seen  in  his  possession  by  one  Bobinson, 
who  mentioned  it  to  the  defendant's  coachman ;  and 
that  he  had  been  called  on  hr  Robinson  and  the 
ooadmian  to  riiow  that  gun  to  them,  and  a  different 
gun  was  produced.  This  was  sworn  to  at  the  trial. 
The  coachman  stated  he  told  the  defendant  all 
matters  within  his  knowledge,  including  this,  that 
BoMoson  had  told  him  he  had  seen  the  g^m  in  the 
plaintiff's  possession.  The  defendant  said  the  same 
fting,  and  that  Robinson  had  told  him  he  had  seen 
the  gun  in  the  plaintiff's  possession.  This,  how- 
CTer,  Robinson  denied.  The  Lord  Chief  Baron  told 
the  jury,  unless  Robinson  had  so  told  the  defendant, 
tiiere  was  an  absence  of  reasonable  and  probable 
cause ;  and  the  question  is  if  that  was  right.  It  is 
somewhat  remarkable  that  if  the  plea  had  charged 
die  plaintiff  with  the  commission  of  the  felony, 
there  would  have  been  good  evidence  in  support 
of  it.  This,  however,  is  not  the  question.  The 
plea  is  not  that  the  plaintiff  is  guilty,  but  that 
tiie  defendant  had  reasonable  cause  to  so  believe 
he  was.  2^ow,  two  considerations  have  been 
prominently  presented  to  us,  one  in  favour  of  the 
defendant,  the^other  of  the  plaintiff ;  I  have  in  turn 
thought  each  decisive,  but  now  think  neither  is. 
One  was  that  facts  existed  which  constituted  reason- 
able and  probable  cause,  that  the  defendant  acted  on 
the  belief  of  the  existence  of  those  facts,  and  that 
if  that  belief  turned  out  to  be  well  founded  he  was 
jnstiiled.  But  that  cannot  be,  for,  by  the  same 
lessoning,  if  the  belief  turned  out  to  be  wrong,  then 
be  was  not  justified;  which  would  be  to  make  his 
having  reasonable  and  probable  cause  depend  not  on 
what  he  believed  at  the  time,  but  on  whether  or  no 
Robinson  did  tell  the  coachman  he  had  seen  the  gun 
in  the  plaintiff's  possession.  "Die  other  argument 
for  the  plaintiff  was  that  a  reasonable  man  before 
acting  on  the  coachman's  information  of  what  he 
heard  from  Robinson  would  have  inquired  of 
Robinson  if  it  was  true  he  had  seen  the  gun,  and 
satisfied  himself  there  was  no  mistake ;  aul  so,  if 
that  was  what  a  reasonable  man  ought  to  have  done, 
he  ought  not  to  have  done  differently,  and  so  there 
was  no  reasonable  cause.  But  I  think,  on  reflection, 
this  is  a  fallacy.  It  does  not  follow  that,  because  it 
would  be  very  reasonable  to  make  further  inquiry, 
it  is  not  reasonable  to  act  without  doing  so.  Sup- 
pose Robinson,  on  being  asked  by  the  defendant, 
denied  he  had  seen  the  gun  in  the  plaintiff's  posses- 
sion, and  also  that  he  had  so  told  the  coachman,  and 
suppose  the  defendant  had  disbelieved  him,  and 
thought  he  was  trying  to  screen  the  plaintiff,  and 
would  tell  the  truth  on  his  oath,  would  It  necessarily 
havebeen  wrong  in  the  defendant  to  act  on  that  belief  ? 
I  think  not.  Or  suppose  there  had  been  no  time  to 
inquire,  because  the  plaintiff  was  about  to  leave 
England?  Suppose  the  informant  is  perfectly 
trustworthy  as  to  honesty  and  accuracy,  and 
repeated  the  statement  of  a  similarly  trustworthy 
person,  known  to  the  defendant  so  to  be,  must  there 
be  inquiry  of  the  latter  ?  This  leads  me  to  my  con- 
dosion,  viz.,  that  in  such  cases  it  is  a  question  of 
hct  for  the  jury,  viz.,  whether  the  channels  of 
information  were  such  that  the  information  they 


conveyed  might  be  reasonably  relied  on;  conse- 
quently, I  think  there  was  in  this  case  a  misdirec- 
tion, anid  that  there  should  be  a  new  trial  I  am 
quite  aware  that  reasonable  and  probable  cause  is 
for  the  judge,  but  in  like  way  as  it  was  left  to  the 
jury  to  say  whether  Robinson  told  ^e  defendant,  as 
the  defendant  said,  so  should  it  have  been  left  to 
them  to  say  whether  the  coachman  and  Robinsoa 
were  trustworthy  persons,  that  being  a  pure  matter 
of  fact. 

KxLLT,  C.  B. — The  question  in  this  case  is, 
whether  the  defendant  haid  reasonable  and  probable 
cause  for  ordering  the  plaintiff  to  be  taken  into 
custody,  on  a  charge  of  having  feloniously  stolen  a 
gun,  the  property  of  the  defendant.  The  defen- 
dant was  a  gentleman  residing  at  the  village  of 
Ruislip,  in  which  the  plaintiff  also  Hved  with 
his  father,  who  carried  on  the  business  of  an 
innkeeper  and  butcher.  The  defendant  was 
possessed  of  a  gun  which  was  under  the  care  of  his 
coachman,  and  which  had  been  seen  several  times 
and  admired  by  the  plaintiff,  with  whom  the  coach- 
man was  well  acquainted.  The  gun  was  missing, 
and  the  defendant  was  informed  by  his  coachman 
that  he  had  been  told  by  one  Robinson,  the  coach- 
man of  a  clergyman  in  the  neighbourhood,  that  he 
had  seen  this  gun  in  a  stable,  part  of  the  premises 
upon  which  the  plaintiff  lived  with  his  father.  The 
coachman  further  said  that  he  had  told  the  plaintiff 
of  what  Robinson  had  said,  and  that  the  three  pro- 
ceeded together  to  the  premises  in  question,  when 
the  plaintiff  produced  a  gun  which  he  said,  and 
truly  said,  was  his  own,  but  which  Robinson 
declared  was  not  the  gun  which  he  had  seen  in  the 
stable.  The  defendant  swore  to  this  communica- 
tion from  his  coachman,  and  also  that  he  had 
applied  to  Robinson,  who  himself  repeated  to  him 
all  that  he  had  been  told  by  his  coachman.  I  left 
this  and  the  other  evidence  in  the  case  to  the  jury, 
and  directed  them  that  if  this  statement  of  the 
defendants  as  to  what  he  had  been  told  by  his 
coachman  and  Robinson  was  true,  and  if  he  believed 
what  the  coachman  and  Robinson  had  told  him,  he 
had  reasonable  and  probable  cause  for  the  charge* 
and  was  entitled  to  their  verdict.  But  Robinson 
having  been  called,  and  having  denied  that 
he  had  been  applied  to  or  made  any  com- 
munication at  all  to  the  defendant,  I  put  it  to 
the  jury  to  say  which  statement  was  true,  and  also 
to  say  whether  the  defendant  believed  the  state- 
ment or  statements  so  made  to  him  and  acted  upon 
that  belief.  The  jury  found  that  he  had  not  applied 
to  Robinson,  and  had  had  no  communication  him- 
self with  Robinson  at  all,  but  they  added  that  he 
believed  the  statement  made  to  him  by  his  own 
coachman.  Upon  this  I  held  that  there  was  a 
want  of  reasonable  and  probable  cause,  and  the 
jury  found  a  verdict  for  the  plaintiff.  That  the 
existence  of  reasonable  and  probable  cause  is  a 
question  of  law  for  the  judge,  the  jury  having 
ascertained  the  facts,  if  the  facts  are  in  dispute,  is 
now  settled  law  (Johnson  v.  Sutton,  1  T.  K.  545 ; 
Panton  v.  WiUiams,  2  Q.  B.  169);  but  what  as 
matter  of  law  is  reasonable  and  probable  cause  for 
giving  a  man  into  custody  on  a  charge  of  felony,  or 
prosecuting  a  man  for  any  criminal  offence  at  all, 
will  be  found  a  mere  question  of  opinion,  depending 
entirely  on  the  view  which  the  judge  may  happen 
to  take  of  the  circumstances  of  each  particular  case ; 
and  upon  a  careful  and  minute  consideration  of  the 
numerous  decisions  on  the  subject,  it  seems  impos- 
sible to  adduce  any  fixed  and  definite  principle  to 
guide  and  assist  the  judge  in  any  one  case  that  may 
come  before  him.  Even  if  the  circumstances 
of  a  decided  case  were  apparently  identical  with 
another  case  to  be  determined  by  a  judge  he 
might  be   bound   to  determine  the  case    before 
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him  the  other  waj,  aa  one  element  in  all  these 
caaes  ia  the  credit  due  to  the  informant,  which 
maj  differ  in  any  two  cases  that  may  occur. 
If  one  of  the  judges  were  to  teU  me  that  he  had 
been  told  bj  tfnother  of  the  judges  that  he  had 
seen  a  serrant  offer  for  sale  a  piece  of  plate  that 
I  had  lost  I  might  think  it  reasonable  and  probable 
cause  for  appr^ending  the  servant  for  a  felony. 
If  the  same  thing  were  told  me  bj  a  fellow-servant 
of  the  accused,  as  having  been  told  him  by  another 
fellow-servant,  of  whom  I  knew  nothing,  or  of 
whom  I  had  a  bad  opinion,  I  should  think  there 
was  no  reasonable  or  probable  cause  until  I  had 
examined  tbe  original  informant  myself,  and  unless 
I  believed  him  trustworthy,  and  had  further  tested 
the  truth  of  his  information  by  inquiring  of  the 
place  at  which  the  article  was  said  to  have  been 
offered  for  sale.  I  would  not,  therefore,  lay  it  down 
as  an  inflexible  rule  of  law  that  in  no  case  can 
hearsay  evidence  amount  to  reasonable  and  probable 
cause.  It  has  certainly  been  decided  in  more  than 
one  case  that  where  anyone  has  lost  property 
imder  circumstances  leading  to  the  supposition 
that  it  has  been  stolen,  and  he  is  informed 
by  a  creditable  person  whom  he  believes,  that  he  has 
seen  the  property  in  the  possession  of  the  person 
suspected,  he  has  reasonable  and  probable  cause  for 
the  charge.  But  I  am  not  aware  that  any  court  or 
judge  has  ever  gone  further  and  decided  that  when 
the  informer  speaks  to  no  fact  within  his  own 
knowledge,  but  reports  only  what  he  has  been  told 
by  another  who  may  be,  but  has  not  been,  questioned 
by  him,  such  hearsay  information,  if  believed 
to  be  true,  must  necessarilf  constitute  reasonable 
and  probable  cause.  Tindal,  C.  J.,  in  Broad  v. 
Hcon,  5  Bing.  New  Cases,  725,  held  that  in  order 
to  justify  a  defendant,  Ihere  must  be  reasonable 
cause  such  as  would  operate  on  the  mind  of  a  dis- 
creet man  ;  there  must  also  be  probable  cause  such 
as  would  operate  on  the  mind  of  a  reasonable  man, 
at  all  events  such  as  would  operate  on  the  mind  of 
the  party  making  the  charge,  otherwise  there  is  no 
probable  cause  for  him ;  and  the  whole  court  con- 
curred with  the  Lord  Chief  Justice.  Now  in  this 
case  the  defendant  swore  that  he  acted  on  the  in- 
formation, not  merely  of  his  own  coachman  which 
was  hearsay,  but  of  Bobinson  who  declared  that  he 
had  himself  seen  the  gun  on  the  premises  of  the 
plaintiff  or  his  father.  But  Robinson  swore,  and  the 
jury  found,  that  he  had  made  no  such  statement  to 
the  defendant,  who  therefore  appeared  to  have  acted 
on  the  hearsay  evidence  of  his  coachman  alone.  I 
thought,  upon  this,  and  I  am  still  of  that  opinion, 
that  a  reasonable  and  discreet  man  would  not  have 
charged  another  with  felony  on  the  mere  hearsay 
statement  of  his  coachman,  but  was  bound  to  have 
inquired  into  the  truth  and  accuracy  of  his  infor- 
mation from  the  person  (who  lived  in  the  same 
village  as  himself)  from  whom  that  information  was 
said  to  have  been  obtained.  The  additional  state- 
ment of  the  coachman  that  he  had  accomjMinied 
Bobinson  to  the  plaintiff's  premises  when  a  gun 
was  produced,  which  Bobinson  asserted  to  be  a 
different  gun  from  that  which  he  had  seen  before, 
seems  to  me  to  carry  the  case  no  fur Aer,  being  still 
matter  of  hearsay,  and  a  mere  repetition  of  what 
Bobinson  was  supposed  to  have  said  as  to  the 
identity  of  the  gun.  Indeed,  I  thought  that  this 
new  question  raUed  about  the  identity  of  the  gun, 
and  still  depending  on  the  credit  due  to  Bobinson, 
rendered  it  still  more  clearly  incumbent  on  the 
defendant  to  question  Bobinson  himself,  and  under 
all  these  circumstances  I  held  that  there  was  an 
absence  of  reasonable  and  probable  cause.  I  agree 
that  we  should  pronounce  no  decision  which  would 
tend  to  prevent  or  impede  a  firm  but  honest  attempt 
to  obtain  justice  by  one  who  believes  himself  to 
be   aggrieved;    but,  on  the   other  hand,  I  feel 


that  our  fellow-subjects  are  entitled  to  our  protec- 
tion against  the  imprisonment  of  their  persons  and 
the  disgrace  which  necessarily  attends  a  charge  of 
felony,  when  the  accuser  has  no  other  ground  to 
act  on  than  that  somebody  has  told  him  that  he  has 
been  told  by  some  one  else  of  something  which  maT 
be  capable  of  explanation  upon  inquiry,  althougn 
unexplained  it  may  be  calculated  to  create  aoa- 
picion.  Q?hese  considerations  weighed  with  me  in 
the  present  case,  inasmuch  as  ti^e  plaintiff  was 
living  openly,  and  was  well  known  in  the  place. 
There  was  no  suggestion  ^at  he  was  likely  to  mn 
away,  and  the  defendant  had  the  means  of  fully 
and  satisfactorily  investigating  the  matter  by  apply- 
ing to  a  magistrate  for  a  summons,  and  leaving  nUn 
to  put  the  law  in  motion  as  justice  might  require* 
The  affidavit  of  Bobinson,  which  is  in  direct  con- 
tradiction to  what  he  swore  on  the  trial,  is,  I  think, 
entitled  to  no  weight  whatever.  I  am  therefore  of 
opinion,  and  my  brother  Channell  agrees  with  me, 
that  the  rule  should  be  discharged. 

The  judgment  of  the  junior  baron  having  been 
withdrawn  at  the  request  of  the  defendant,  who  was 
desirous  of  appealing,  the  rule  was  discharged,  and 
the  defendant  appealed  to  the  Court  of  Exchequer 
Chamber. 

Upon  May  loth  the  case  came  on  for  argument 
before  Byles,  Blackburn,  Keating,  Smith,  and 
Lush,  JJ. 

Ballantiw,  Seijt.  (with  him  Snaage)  for  the  appel* 
lant. — I  submit  that  the  Lord  Chief  Baron  mis- 
directed the  jury.  He  held  as  a  matter  of  law  that 
the  defendant  was  not  entitled  to  act  except  upon 
Bobinson's  testimony.  I  contend  that  he  ought  to 
have  told  the  jury  that  if  the  defendant  believed 
Hinton's  statement,  there  was  reasonable  and  PJ^ 
bable  cause  for  giving  plaintiff  into  custody.  The 
fact  that  tiiat  statement  was  hearsay  is  immateriaL 
If  the  facts  existed  which  would  amount  to  reason- 
*Me  and  probable  cause,  and  they  are  brought  to 
defendants  knowledge  by  Hinton,  that  is  sufficient. 
rBLACKBURN,  J. — But  Hlutou's  characlcr  must 
form  an  element  in  determining  the  question.  There 
is  no  case,  I  think,  where  unreasonable  but  hon£Jide 
belief  has  been  held  to  amount  to  reasonable  and 
probable  cause.  Lush,  J. — There  must  be  three 
things  to  constitute  a  justification  here.  First,  a 
felony  must  have  been  committed;  secondly,  the 
conduct  of  the  accused  must  have  been  such  aa  to 
excite  reasonable  suspicion;  thirdly,  his  conduct 
must  have  been  known  to  defendant;  but  does  it 
matter  how  it  became  known  to  him  ?]  In  Davis  r. 
RusseO,  5  Bing.  354,  Gaselee,  J.  at  the  trial  left  the 
question  to  a  certain  extent  to  the  jury.  Best,  J. 
says,  '*  The  question  of  probable  cause  is  no  doubt 
a  question  for  the  judge,  but  the  jury  must  first 
find  the  facts  which  are  supposed  to  constitute  the 
probable  cause;  and  it  is  sometimes  difficult  to 
draw  the  line  between  the  law  and  the  fact."  Here 
the  only  question  left  to  the  jury  in  effect  was 
whether  the  defendant  had  been  told  by  Bobinson 
himself  of  the  existence  of  a  fact,  or  had  heard  it 
through  the  medium  of  Hinton.  No  question  was 
left  as  to  whether  he  bona  fide  gave  credit  to  the 
statement  so  reported  to  him  by  Hinton.  In  fact 
he  knew  everything  which  Bobinson  would  have 
told  him  if  he  had  been  applied  to,  and  Bobinson 
moreover  swore  at  the  trial  to  the  truth  of  all  the 
statements  that  he  had  made  to  Hinton.  It  is  for 
the  court  to  say  whether  under  these  circumstances 
there  was  reasonable  and  probable  cause  for  giving 
plaintiff  into  custody.  [BLACKBuiur,  J. — What 
constitutes  reasonable  and  probable  cause  in  one 
case  may  be  very  different  from  what  would  con- 
stitute it  in  another.  In  the  case  of  a  street  robbery, 
where  the  suspected  person  if  not  immediately 
taken  would  escape,  and  there  would  be  no  oppor- 
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toni^  of  taking  him  afterwards,  a  person  might  be 
jnttmed  in  acting  on  slighter  information  thui  in  a 
less  urgent  case.] 

/>.  Sqpmmr,  Q.  C.  with  him  Brandt^  for  the  re- 
spondent—Reasonable and  probable  canse  depends 
nrj  much  on  the  drcamstances  of  each  indiyidnal 
esse.  What  would  be  a  reasonable  and  probable 
nose  for  taking  out  a  summons  would  not  be 
reasonable  and  probable  cause  for  giring  a  person 
into  custody.  [Blackbubn,  J.— The  two  cases 
stsnd  on  a  wholly  di£Ferent  footing.]  It  is  clear 
that  a  bomd  fidt  belief  is  not  sufficient  unless  it  is 
also  a  reasonable  belief.  It  was  not  reasonable  in 
this  case  to  act  upon  the  mere  hearsay  statement 
of  fiinton.  It  cannot  be  always  sufficient  to  act 
upon  a  statement  of  facts  which,  if  true,  would 
eonstitute  reasonable  and  probable  cause.  Through 
how  many  mouths  may  the  statement  come? 
[Ldbh,  J.— Was  it  not  necessary  under  the  old 
system  of  pleading  to  allege  the  existence  of  facts 
eonstitoting  reasonable  and  probable  cause?]  It 
may  be  a  question  whether  anything  but  actual 
iacts  can  justify.  There  is  a  distinction  in  this 
respect  between  false  imprisonment  and  malicious 
woseeution ;  if  a  man  takes  the  law  into  his  own 
Bands  he  acts  at  his  peril.  [Blagkbubv,  J. — I 
think  it  was  always  sufficient  to  aver  a  felony  to 
hare  been  committed,  and  then  to  show  reasonable 
grounds  for  suspecting  that  the  defendant  had  com- 
mitted it.  A  constable  must  often  act  on  the 
eridenoe  of  others,  which  may  be  false  and  erroneous. 
I  am  not  aware  that  there  is  any  distinction 
between  the  case  of  a  constable  and  a  private  person 
except  that  in  the  case  of  the  latter  a  felony  must 
have  been  committed  in  order  to  afford  a  justifica- 
tion.] It  must  no  doubt  depend  upon  the  circum- 
stances of  the  case  whether  it  is  reasonable  to  act 
upon  a  hearsay  statement.  It  cannot  always  be 
10.  A  policeman  has  often  to  act  in  haste.  But 
hoe  the  plaintiff  was  a  person  who  lived  in  the 
neighbourhood,  and  was  well  known.  There  was 
no  reason  for  giving  him  immediately  in  charge ; 
Bobinson  could  easily  have  been  applied  to.  He 
cited 

Bnad  v.  J7am,  5  Bing.  N.  G.  725. 

Btlxs,  J.  delivered  the  judgment  of  the  court— 
We  are  all  of  opinion  that  Uie  judgment  must  be 
aflnned.  Where  there  is  a  ready  and  obvious  mode 
of  asoertaining  the  truth  by  inquiry,  the  absence  of 
sodi  inquiry  is  an  element  in  determining  the  pre- 
sence or  absence  of  reasonable  and  probable  cause. 
What  will  amount  to  such  reasonable  and  probable 
cause  depends  upon  the  circumstances  of  each  par- 
ticular case,  and  we  cannot  say  that  the  Lord  Chief 
Baron  was  vrrong  in  holding  in  this  case  that  the 
failure  to  make  inquiiy  of  Robinson  amounted  to 
absence  of  reasonable  and  probable  cause  for  giring 
the  plaintiff  into  custody. 

Jwdgmad  affirmtd. 


E«p«rtod  tgr  T.  W.  Sausbus.  and  J.  SHonr,  Eaq^ 
Barrlflten-ftt-Law. 

XBROaS  FBOX  THX  QUXSN'S  BKKCR. 

FA,  1  cmd  May  11,  1868. 

(Before  Ebllt,  C.  B.,  Willes,  J.,  CHAHinBLL,  B., 
Kbatdto  and  Bf.  Smith,  JJ.) 

Lawrshcb  v.  Hitch. 

7*00— iftsMidtf  of'-'lmmtmoridBjf  taken^-LegaKtif  of^' 

Varying  in  amount, 

I%e  plaintiff  claimed  at  lessee  of  the  street  tolls  and  of 
the  nwtrket  of  the  town  of  ChdUnham  a  toil,  called  a 
street  toff  ^  ens  shUUng,  in  respect  of  eocA  cartload 


of  vegetables  exposed  for  sale  in  a  street  within  <As 
totim  and  manor  of  Cheltenham,  The  manor  of  Chelten^ 
ham  was  granted  by  Henry  III,  to  the  inhabitants^ 
together  with  a  martet  ana  fair  there  for  a  term  of 
years,  and  Charles  /.,  in  the  third  year  of  his  reignj 
by  letters  patent,  grcaUed  to  C,  Herbert  and  othSrSj 
their  heirs  and  assigns,  the  said  manor,  with  aU  and 
all  manner  of  tous,  and  all  and  singular  tolls  by 
reason  of  all  and  singular  markets,  fairs,  and  marts 
within  the  said  lordship,  Fran  time  immemorial  until 
1786  there  was  a  marhet'house  in  the  High-street, 
Cheltenham,  belonging  to  the  lord  of  the  manor,  and 
various  tolls,  as  well  of  the  market  as  for  articles 
hawked  about  the  town,  and  for  staUs  and  standings 
for  the  sale  of  articles,  had  ^e«n  inunemorially  paid. 
It  was  in  evmknce  that  the  toll  in  question  had  been 
received  as  lona  bark  as  living  witnesses  could  remember, 
and  thai  such  toll  was  publicly  exhibited  in  a  con* 
ipicuous  part  of  the  market.  The  Court  having  power 
to  draw  inferences  of  fact : 

Held,  that  supposing  the  toll  by  reason  of  its  amount,  or 
upon  any  other  around,  ooula  not  be  held  to  have  been 
payable  and  paid  as  early  as  the  reign  of  Richard  Z,, 
yet  that,  if  it  could  have  had  a  lawful  origin  within 
time  of  memory,  such  lawful  origin  ought  to  be  pre- 
sumed; and  that  in  the  present  case,  from  the  facts 
stated,  the  court  was  justified  in  presuming  a  lawful 
origin  of  the  toll  by  means  of  a  contemporaneous  dedi" 
cation  of  the  streets  to  the  public,  and  a  reservation  of 
this  toll  on  the  part  of  the  Crown,  such  dedication  and 
reservation  having  been  made  within  time  of  legal 
memory, 

A  toB  reasonable  in  amount,  but  varying  Jrom  time  to 
tifne  according  to  the  value  of  money,  is  vaUd  in  point 
of  law. 

In  this  case,  which  was  argued  in  the  court  below, 
by  Mellish,  Q.  C.  (Sawyer  and  Harrington  with  him) 
and  Macnamara,  the  court,  upon  the  authority  of 
Bryant  v.  Foot,  16  L.  T  Rep.  N.  S.  55,  then  recently 
decided  by  them,  held,  that  the  claim  of  a  customary 
toll  of  1<.  per  load  of  vegetables  brought  into  the 
town  of  Cheltenham  and  exposed  there  for  sale, 
could  not  be  supported. 

Harrington  now  appeared  for  the  plaintiff  in 
eiTor,  and 

Macnamara  for  the  defendant. 

Cur,  ado,  mdt. 

The  facts  and  arguments  sufficiently  appear  from 
the  following  judgment : 

Kbllt,  C.  B. — In  the  case  of  Jjiwrence  v.  Hitch, 
which  was  argued  before  this  court  on  appeal  from 
the  Court  of  Queen's  Bench,  at  the  last  sittings  in 
error,  I  have  now  to  deliver  the  judgment  of  the 
Court.  The  plaintiff  in  this  case  claims  a  toll, 
called  a  street  toll,  of  Is,  in  respect  of  a  cartload  of 
vegetables,  exposed  for  sale  in  a  street  within  the 
town  and  manor  of  Cheltenham,  and  for  which  no 
toll  had  been  before  paid  in  the  market.  The 
plaintiff  is  the  lessee,  under  a  lease,  of  tolls  com- 
monly called  the  street  tolls,  and  also  of  the 
markets  of  the  town  of  Cheltenham,  granted  to 
him  on  the  2nd  Sept.  1863  by  Robert  Sole  Llngwood, 
lord  of  the  manor,  and  who  holds  the  manor  under 
a  conveyance  from  Lord  Sherborne,  of  the  7th 
Jan.  1868.  Lord  Sherborne  had  been  lord  of  the 
manor  from  1813,  until  the  making  of  the  above 
conveyance  to  the  plaintiff.  The  manor  of  Chelten- 
ham was  granted  by  Henry  IIL  to  the  inhabitants, 
together  with  a  market  and  fair  there,  for 
a  term  of  four  years  from  the  year  1220.  King 
Charles  I.,  in  the  third  year  of  his  reign,  by 
letters  patent  under  the  great  seal  granted  to 
C.  Herbert  and  others,  their  heirs  and  assigns,  the 
manor  of  Cheltenham,  with  all  rents  of  assize,  free 
and  customary  lands  within  the  lordship  or  manor, 
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and,  inter  aUa,  all  and  all  manner  of  tolls  within  the 
lordship,  manor,  and  hundred  of  Cheltenham,  and 
all  and  singular  tolls  by  reason  of  all  and  singular 
markets,  fairs,  and  marts  within  the  lordship, 
manor,  and  hundred  of  Cheltenham,  with  all  customs 
and  tolls  within  thom,  and  the  tolls  of  markets, 
fairs,  and   marts  so  granted  by  the  said  letters 

gatent  became  vested  in  1806  in  the  then  Lord 
herbome,  and  passed  from  him  through  his  suc- 
cessor in  the  title,  as  before  mentioned,  to  Lingwood, 
the  lessor  of  the  plaintiff.  The  case  finds  that  from 
time  immemorial  until  the  year  1786  there  was  a 
market-house  in  the  High-street  of  Cheltenham 
belonging  to  the  lord  of  the  manor,  and  that  various 
tolls,  as  well  of  the  market  as  for  articles  hawked 
about  the  town,  and  for  stalls  and  standings  for  the 
sale  of  articles  erected  in  the  street,  has  been 
immemorially  paid.  In  1786  the  public  local  Act 
(26  Geo.  3,  c.  116)  was  passed  for  paving  and  light- 
ing the  town  of  Cheltenham,  under  which  the 
market-house  was  pulled  down,  and  a  new  market- 
house  erected.  By  the  43rd  section  of  this  Act  it 
is  enacted  that  nothing  in  this  Act  shall  extend  to 
prejudice  the  lord  of  the  manor  of  Cheltenham,  or 
the  lord  of  the  fairs  and  markets,  of  any  power, 
privilege,  franchise,  or  authority,  but  that  all  such 
shall  be  exercised  and  enjoyed  in  as  full  and  ample 
a  manner  as  if  that  Act  had  never  been  passed.  A 
similar  provision  is  contained  in  the  125th  section  of 
the  46  Geo.  8,  c.  1 17,  passed  in  die  year  1806,  and  again 
section  40  of  the  1  &  2  Geo.  4,  c.  121  (1821),  and 
the  ISSrd  section  of  the  15  Vict,  c  50  (1852),  are 
to  the  same  effect.  In  1807  the  Cheltenham  Com- 
missioQers,  appointed  under  the  Act  of  1806,  became 
the  lessees  under  Lord  Sherborne  of  the  tolls  of  the 
market  and  town ;  and  the  commissioners  under  that 
Act  and  the  subsequentActs  had  taken  the  tolls  of  the 
town  and  markets,  which  had  also  been  subsequently 
let  by  auction.  Tb&  tolls  had  been  thus  taken  of 
an  amount  appearing  by  printed  handbills,  and  upon 
painted  boards  set  up  for  the  purpose  from  1806 
until  the  jpresent  time.  Upon  one  of  the  boards 
exhibited  m  1841,  it  appears  that  a  toll  was  taken 
payable  by  all  persons  hawking  about  the  town, 
fish,  fruit,  vegetables,  or  any  other  article  for  which 
no  toll  ha4  been  before  paid  in  the  market,  of  Is, 
for,  inter  aUa,  every  cartload ;  and  the  case  expivsaiy 
finds  that  for  many  years  previous  to  1841,  as  long 
as  living  witnesses  can  remember,  and  continuously 
down  to  the  present  time,  a  similar  board  with 
similar  words  and  figures  has  always  been  fixed  in 
a  conspicuous  part  of  the  market-bouse  at  Chelten- 
ham for  the  time  being.  We  think,  having  power 
to  draw  inferences  of  fact,  that  upon  this  evidence 
ve  ought  to  find,  as  indeed  in  substance  the  arbi- 
trator has  found,  that  this  toll  has  been  taken  from 
time  immemorial ;  and  further,  supposing  that  by 
reason  of  its  amount,  or  upon  any  other  ground  it 
cannot  be  held  to  have  been  payable  and  paid  as 
yearly  aa  the  reign  of  Bichard  I.,  we  are  of  opinion 
that  if  it  can  have  had  a  lawful  origin  within  tkne 
of  memory,such  lawful  origin  ought  to  be  presumed. 
If,  however,  it  is  to  be  considered  aa  a  toll  claimed 
to  have  been  taken  from  time  immemorial,  and  the 
objection  of  rankness  be  made  on  the  auUiority  of 
Bryant  v.  Foot,  and  supposing  that  objection  to  apply 
to  a  toll  at  all,  we  must  take  the  finding  altogether ; 
and  it  appears  as  part  of  that  finding,  and  of  the 
presumption  so  found,  that  no  less  than  2s,  6dL  was 
taken  as  a  toll  or  payment  for  the  use  of  the  ground 
by  placing  upon  it  a  stall  for  the  sale  of  provisions, 
aLa  payable  to  the  occupier  of  the  house  opposite  to 
wladi  the  stall  was  placed.  If  then  we  are  bound 
by  these  findings,  and  must  take  the  streets  and 
markets  to  he  immemorial,  so  we  must  admit  the 
^yment  of  2s.  6ef.  for  a  aiall,  which^  if  really  paid 
in  the  time  of  Richavd  L  would  make  a  toll  of  U, 
for  a  cartload  of  pnmBions  a  pexf actlly  leaaonable 


payment,  and  so  put  an  end  to  the  objection  of 
rankness.  But  even  if  this,  or  any  other  objection 
could  prevail,  treating  the  claim  as  immemorial,  it 
is  clear  that  we  may  dispense  with  the  claim  by 
prescription,  and  presume  a  lawful  origin  of  Uie  toU 
by  means  of  a  cotemporaneons  dedication  of  the 
street  to  the  public,  and  a  reservation  of  this  toll  on 
the  part  of  the  Crown ;  such  dedication  and  reser- 
vation having  been  made  within  time  of  memory. 
Whether,  therefore,  the  toll  be  claimed  by  prescrip- 
tion, or  to  have  been  granted  or  reserved  witmn 
time  of  memoxy,  we  think  that  the  claim  is  sustain- 
able, unlesa  Uie  doctrine  of  rankness  apply,  and  the 
amount  of  the  toll  (is,  per  cartload)  he  considered 
rank,  in  which  case  the  claim  can  be  maintained 
only  upon  a  grant  or  reservation  within  time  of 
memory.  It  has  been  doubted  whether  a  sum 
oertaia  is  not  necessary  upon  a  grant  or  reservation 
of  t<^ ;  b«t  the  contrary  was  held  by  three  judges 
against  one  in  the  case  of  The  Corporation  of  Maiden' 
i^cf  (Palmer's  Reports,  p.  86),  and  m  the  case  of 
Wriffkt  V.  Brewster  (King's  Bench,  Nov.  5,  l%32), 
Gunning  on  Tolls,  pp.  62,  6^  where  upon  a  motion 
to  enter  the  verdict  for  the  defendant  after  a  trial 
at  Jtartford,  before  Lord  Tenterden,  a  toll  was 
claimed  of  a  penny  on  the  aale  of  a  pig  in  a  market 
and  it  appeared  that  the  aokount  of  toll  had  not  been 
uniform  duriog  Uie  period  of  sixty  years,  to  which 
the  evidence  extended  \  but  at  one  time  6«^  pec 
seore,  at  another  4^,  and  latterly  Id,  each  had  been 
taken  on  the  sale  of  pigs.  Taunton,  J.  during  the 
argument  expressed  an  opinion  that  under  a  grant 
of  reasonable  toll,  or  under  a  prescription  which 
supposes  such  a  grant,  the  amount  might  vary  from 
time  to  time  according  to  the  varying  value  of 
money,  and  the  court  sustained  the  verdict,  estab- 
lishing the  cUiim  to  toll,  on  the  ground  that  the 
court  oould  not  take  upon  itself  to  say  that  the 
amount  of  the  toll  was  unreasonable.  This  casede* 
tecmines  that  a  toll  reasonable  in  amount,  but 
varying  from  time  to  time  according  to  the  value  of 
money,  is  valjd  in  point  of  law.  So  in  Shepherd  v. 
Pt^ne^  31  L.  J.  297,  C.  P.,  where  a  fee  was  claimed 
by  the  registrar  of  the  Court  of  the  Archdeacon 
which  had  been  immemorially  taken,  but  had  varied 
considerably  from  tune  to  time  in  amount^  it  was 
held  by  the  Court  of  Common  Pleas  that  the  claim 
to  the  fee  might  be  sustained,  if  of  reanoiMble 
amount ;  Willes,  J.,  in  delivering  the  jiidgnent  of 
the  conrt,  observing,  ^*  A  lee  need  not  neceasariiy 
be  of  a  fixed  and  ascertained,  but  may  be  of  a  reason- 
able anonnt"  And  this  doctrine  is  afinned  by 
the  same  court  in  the  case  of  MUU  t.  The  Mayor  if 
QMostm-r  ^  ^  J'  C.  P.,  pp.  210  to  216;  and  the 
decision  in  Sfi^herd  v,  Papie^  approved  and  held  t» 
be  supported  by  many  sAthorities :  Blacketone'e 
Commentaries,  p.  78,  Com.  Dig.,  ToU  £. ;  Draht 
V.  Wi^gworth,  Willes,  654;  Gard  v.  CaUard,  6 
M.  &8.  69;  BaUard  v.  Gerard,  Holt,  p.  596,  and 
FuUer  v.  Say,  Willes,  p.  629.  I^  therefore,  this  toll 
be  claimed  as  immemorial,  and  the  objection 
of  rankness  could  be  held  to  apply  by  rea- 
son of  the  amount  of  ]«.  it  is  an  answer 
to  that  objection  that  the  claim  is  to  be 
a  reasonable  toll  only,  and  that  the  «BOunt 
may  vary  from  time  to  time  with  the  value  of 
money.  But  the  claim  may  also  be  sustained  as  to 
a  toU  granted  or  reserved  within  time  of  memory 
on  the  ground  that  upon  the  facts  stated  we  may  pre- 
sume a  dedication  by  the  Crown  between  the  time 
of  Henry  III.  and  Charles  L  of  the  streets  and  ways 
wichin  the  town  to  the  public,  which  would  consti- 
tute a  good  consideration  for  a  grant  or  reservation 
ef  thetoils now  cEaimed.  It  has  also  beanargned 
that  this  toll  is  bad  as  being  a  toll  for  the  mere  use 
of  a  public  way ;  but  my  brother  Willes  has  just)gr 
observed  that  this  is  not  a  toll  for  passing  and 
repaasingy  but  that  it  importa  a  licence  to  rest  and 
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ftaj  upon  the  land  for  the  purpose  of  selliog 
marketable  commodities,  and  it  is  analogous  to  the 
decision  in  ElRsr.  The  Mayor  of  Bridgenorth^  15  C.  B. 
N.  S.  52,  and  that  the  spot  upon  which  the  articles 
are  exposed  for  sale  in  e£fect  becomes  part  of  the 
market  The  judgment,  therefore,  of  the  Queen's 
Bench,  which  appears  to  have  been  delivered  with- 
out reasons  assigned,  upon  the  authority  of  the 
decision  in  Bryant  r.  Footy  must  be  reversed,  and 
judgment  entered  for  the  plainti£f. 

Judgmwt  reverted. 


Saturday^  May  9,  1868. 

(Before  Kkli.t,  C.  B.,  Mxrtew,  Bbamwell,  and 
CBAKmsLLi,  BB.,  Keatihg  and  Btles,  J  J.) 

Bbtjlmx  v.  Foot. 

Marriage  fu — Imnunorial  custom— RanJcness, 

fhm  1808  untU  1854  feet  of  10s.  to  the  rector  and  Ss. 
to  the  cierk  of  a  pariah  church  iMre,  with  some  to- 
material  variaiumtf  paid  on  every  marriage  ceU- 
hrated  in  the  parish  eiurch.  There  wtu  no  evidence 
extending  beyond  the  year  1808 : 

Eddy  per  curiam  {dissentiente  Keating,  X),  affirmina 
the  decision  of  the  Qneen's  Bench,  that,  assess  of  the 
ahove  amount  amid  not  have  been  payable  tn  ihn  time 
of  Bichard  /.,  considering  the  difference  between  the 
vabte  of  money  at  that  time  and  the  present  time,  the 
objection  ^  rankness  applies  to  the  claim,  and  rebuts 
the  presnmptian,  arising  from  modem  enjoyment,  qf 
an  origin  dating  from  b^ore  the  time  of  legal 
memory. 

The  olnectioH  of  rankness  does  not  apply  aokly  to  caass  of 
moaiues  ;  it  is  egnaUy  applicable  to  the  case  of  fees  paid 
on  the  solemnieation  of  marriage  or  other  occasions  of  a 
Hke  nature- 
Thin  case  came  before  the  court  below  in  the  form 
of  a  special  case. 

An  issue  had  been  directed  bj  Blackburn,  J.  to 
ti7  the  question  whether  ISs.  (or  10«.  for  the  rector 
and  Ss.  for  the  clerk)  was  the  legal  fee  or  accus* 
tomed  duty  payable  on  the  marriage  of  a  man  and 
woman  in  the  parish  church  of  the  parish  of  Horton, 
in  the  county  of  Buckingham,  or  whether  there 
was  on  such  marriage  any  legal  or  accustomed  fee, 
tnd  if  any  what  waa  the  amount  thereof  ? 

The  case  came  on  to  bo  tried  on  the  7th  July 
1S63  before  (>ockbum,  C.  J.,  at  Guildhall,  but  by 
consent  the  jury  was  discharged  and  a  special  case 
was  ordered  to  be  stated,  with  liberty  to  the  Court 
to  draw  inferences  of  fact.  The  facts  are  aa 
follow : 

From  the  year  1808  down  to  the  year  1854  the 
marriage  fee  paid  was  either  13s,  6d.  or  13s.,  that  moat 
frequently  paid  being  13«.,  Le,,  lOs,  for  the  rector 
and  3s.  for  the  clerk.    Evidence  was  given  on  tibe 
part  of  the  defendant  of  thirty  marriages  solemnised 
m  the  church  from  1808  to  1854,  and  it  was  proved 
that  in  twenty-one  of  those  cases  (occurring  in  1814, 
1822,  1823,  1827, 1829,  1833«  1843,  1844,  1846,  1849, 
tnd  1850  respectively)  the  fees  paid  were  IZs. ;  t.s 
lOf.  for  the  rector  and  3^  for  the  clerk,  and  that  in 
nineteen  of  those  twenty-one  cases  3&  had  been  paid 
for  the  banns ;  that  in  six  of  the  thirty  cases  (hap- 
pening in  the  years  1808,  1827, 1828, 1833, 1837,  and 
1848  respectively)  the  fees  paid  were  13ff.  Qd,  and 
and  that  in  three  of  those  six  caaes  2s,  Sd  had  been 
pud  for  the  banns ;  that  in  two  of  the  thirty  cases 
(oocnrring  in  1 828  and  1840)  the  fees  paid  were  1 3s.  6d 
and  3f.  for  the  banns ;  and  that  in  one  of  the  thirty 
cases  (1828)  the  fees  paid  were  12s.  6dl  and  3«.  Sd. 
tor  the  banns.    On  the  pat  t  of  the  plaintiff  the  fol- 
lowing cases  were  prored :  one  in  1815  in  which  the 
fees  paid  were  lOt.  &i  and  8s.  for  the  huma;  one  io 


1830  in  which  the  evidence  left  it  doubtfol  whether 
tho  fees  paid  were  13s.  and  d«.  for  the  banns,  or 
13«.  6c/.  and  2s.  6d.  for  the  banns ;  one  in  1834  in. 
which  the  fees  paid  were  16s.  6dl  and  Zs»  for  the 
banns:  one  in  1847  in  which  the  fees  paid  were 
I7s.  6a.  and  3s.  for  the  banna. 

In  five  of  the  thirty  cases  proved  by  the  defen- 
dant, there  was  not  any  evidence  as  to  what  sums 
had  been  paid  for  the  banns;  nor  did  it  appear 
whether,  or  in  what  proportions,  the  naoney  liad  been 
divided  between  the  rector  and  the  clerk  in  any  case 
in  which  the  fee  paid  on  a  marriage  in  the  church 
had  been  more  or  less  than  13s.  There  waa  no 
evidence  as  to  what  fees  had  been  paid  on  mar- 
riages in  the  church  prior  to  1808. 

In  the  year  1849  the  Bev.  Wm.  Brown,  who  was 
then,  and  had  been  for  nuuiy  years,  rector  of  the 
parish,  caused  to  be  hung  up  in  the  vestry  of  the 
church,  a  table  of  fees,  with  thia  heading,  ''Tahie  cC 
fees  to  be  paid  in  the  pariah  of  Horton,  county  of 
Bucks."  In  that  table  there  were  found  inter  aiia 
the  following  entries : 

For  a  marriage  by  banna,  with  oerttfloate  of  manlage...  10    0 

For  the  pnbHoatlon  of  banns  of  marriage S    0 

For  a  oerfeUloate  of  aiaRiage,  bapUsm,  or  barlal...MM.....    S    € 

In  the  year  1854  the  defendant  became  rector  of 
the  parish.  Since  he  so  became  rector  up  to  the  pre- 
sent time  thirty-four  marriages  had  been  solemnised 
in  the  church,  and  during  all  that  time  the  fee  paid 
for  a  marriage  in  the  church  (exclusive  of  the  fee 
of  3s.  for  publication  of  banns)  has  been  uniformly 
I8s. ;  t.«.,  10s.  for  the  rector  and  8s.  for  the  clerk. 
The  fees  paid  on  marriages  in  the  church  have  been 
sometimes  paid  during,  but  moat  frequently  after, 
the  ceremony.  Where  the  parties  have  applied  for 
a  certificate  of  marriage  immediately  after  the 
ceremony,  it  has  been  invariably  given  to  them  free 
of  charge.  If  not  applied  for  at  that  time,  it  has 
been  g^ven  on  application  at  any  time  thereafter 
on  payment  of  a  fee  of  2s.  6<f.  In  the  najority  of 
the  neighbouring  parishes  the  fees  paid  on  marriagea 
in  the  churches  of  those  parishes  respectively  are 
considerably  less  than  those  which  have  been 
usually  paid  on  marriages  in  the  parish  church  of 
Horton ;  but  in  some  of  the  neighbouring  parishes 
the  fees  are  the  same,  and  in  one  or  two  they  are 
somewhat  larger. 

On  the  16th  Jan.  1866  M^ish,  Q.  C.  (with  him 
Kecme,  Q.  C.  and  Macnamara),  argued  the  case  on 
behalf  oif  the  plaintiff;  and  on  the  19th  Jan. 
0*MaUeyy  Q.  C.  rwith  him  A.  J,  Stephens  Q.  C.  and 
Prideaux),  on  benalf  of  the  defendant. 

The  Coxttt  of  Queen's  Bench  were  divided  in 
opinion,  the  majority  of  the  court  (Cockburn,  C.J. 
Mellor,  and  Lush,  JJ.)  holding  that  the  amount  of 
the  fee  was  in  itself  sufficient  to  rebut  the  presump- 
tion arising  from  enjoyment  within  the  time  of 
living  memory,  that  it  could  have  had  an  imme- 
morial legal  existence,  viz.,  from  the  time  of 
Bichard  I. ;  Blackburn,  J.  being  of  opinion  that  the 
amount  of  the  fee  waa  not  sufficient  to  rebut  the 
presumption  arising  from  modem  enjoyment,  and 
that  the  doctrine  of  rankness  was  confined  to 
moduaes,  and  waa  an  anomalous  exception  to  the 
general  rule. 

The  case  was  argued,  on  appeaL  in  Easter  Term 
by  Coleridge,  Q.  C.  (with  him  (fMalley,  Q.  C.  and 
Prideaux,  Q.  C),  for  the  appellant ;  by  MdU^  Q.  C. 
(with  him  Keame,  Q.C.  and  Macaamard)^  for  the 
respondent. 

Our.  ado.  vuU, 

The  0)urt  (dissentiente  Keating,  J.)  affirmed  the 
decision  of  the  majority  of  the  Queen's  Bench,  and 
the  following  judgments  wero  delivered. 

ExuT,  G.  &— Hill  10  Ml  afiHiltraB  tli»  jadf- 
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ment  of  the  Court  of  Queen's  Bench.  The  defen- 
dant, the  rector  of  Horton,  m  the  county  of  Buck- 
inghamshire, claims,  by  prescription,  the  fee  of  10«., 
as  payable  to  the  rector,  and  3<.  to  the  clerk,  upon 
erery  marriage  celebrated  in  the  parish,  and  the 
question  is  whether  this  claim  can  be  maintained. 
The  evidence  is  that  from  1808  until  1854  these 
fees  of  10s.  and  8f.  hare  been  received  and  paid 
(with  some  slight  variations,  which  may  be  dis- 
missed from  the  case  as  immaterial),  upon  all  mar- 
riages solemnised  in  the  parish,  and  the  question  is 
whether  the  court  (who  have  the  power  of  a  jury  in 
dealing  with  the  facts)  should  hold  upon  this  evi- 
dence that  the  claim  upon  the  prescription  is  sus- 
tained. The  majority  of  the  judges  of  the  Queen's 
Bench  have  determined  that  it  is  not,  and  we  are 
of  opinion  that  this  judgment  should  be  affirmed. 
Hie  true  principle  of  the  law,  as  applicable  to  this 
question,  is,  that  where  a  fee  has  been  received  for 
a  great  length  of  time,  the  right  to  which  could 
have  had  a  legal  origin,  it  may,  and  ought  to  be, 
presumed  that  it  was  received  of  right  during  the 
whole  period  of  legal  memory ;  that  is,  from  the 
reign  of  Richard  I.  until  the  present  time,  unless 
the  contrary  is  proved.  In  this  case,  the  right  to 
these  fees  may  have  had  a  legal  origin  before  the 
time  of  memory,  and  the  evidence  that  they  have 
been  taken  in  modem  times,  during  a  period  of 
nearly  fifty  years,  leads  to  the  presumption  that 
they  were  lawfully  taken  in  the  time  of  Richard  I., 
unless  the  payment  at  that  time  be  disproved. 
But  we  are  of  opinion  that,  considering  tiie 
difference  of  the  value  of  money  in  1189  and 
the  present  tim^  of  which  the  court  will  ti^e 
judicial  notice,  it  Is  impossible  that  the  pay- 
ment of  such  an  amount  upon  every  marriage  in 
this  parish  can  have  been  made  at  that  period,  that 
the  objection  of  rankness  therefore  applies,  that  the 
claim  is  negatived,  and  that  the  plaintiff,  who  seeks 
to  recover  back  this  fee  which  he  has  paid,  is  entitled 
to  the  judgment  which  he  has  obtained.  From  the 
importance  of  the  question,  however,  and  the  diffi- 
culties with  which  it  is  surrounded  from  the  pecu- 
liar and  anomalous  state  of  the  law,  and  from  the 
high  respect  due  to  the  judicial  opinion  delivered  by 
Bkckbum,  J.,  who  dissented  from  the  judgment,  it 
becomes  necessary  that  we  should  carefully  consider 
and  observe  upon  the  objections  to  the  judgement 
adverted  to  by  Blackburn,  J.,  and  which  have  been 
urged  with  great  ability  at  the  bar  upon  the  argu- 
ment before  the  court.  It  must  be  admitted,  upon 
the  part  of  the  plaintiff,  that  the  receipt  of  this  fee 
for  nearly  fifty  years,  is  evidence  ttiat  the  pay- 
ment is  immemorial  if  it  can  have  had  a  legal 
origin,  and  the  cootraxy  be  not  proved.  Then  a  legal 
origin  may  be  presumed.  The  payment  of  these 
fees  was  origiosdly  voluntary,  but  where  they  have 
been  paid  before  the  time  of  legal  memory,  the  title 
to  them  as  a  customary  payment  is  established.  But 
the  payment  must  be  immemorial,  that  is,  they 
must  have  been  paid  in  the  time  of  Richard  I.,  and 
it  is  clear,  upon  all  the  authorities,  that  they  can  be 
deemed  immemorial  only  if  the  payment  at  that 
X)eriod  be  not  disproved.  In  Jenkins  v.  Harvey^  1  C. 
M.  &  R.  877,  894,  the  language  of  Parke,  B.  is  this : 
^  From  uninterrupted  modern  user  a  jury  should  find 
the  immemorial  existence  of  the  payment,  unless 
some  evidence  is  given  to  the  contrary."  And  the 
same  case  in  2  C.  M.  &  R.  393,  to  the  same 
effect.  In  Shepherd  v.  Payne  (12  C.  B.,  N.  S.,  414, 
and  upon  appeal  16  C.  B.,  N.  S.,  132,  135)  Black- 
burn, J.,  in  delivering  the  judgment  of  the  Uourt  of 
Exchequer  Chamber,  observes,  "  Where  there  has 
been  long  continued,  modern  user  of  a  right 
capable  of  a  legal  origin,  the  existence  of  that  legal 
origin  would  be  presumed,  unless  the  contrary  be 
proved."  This  qualification,  ''that  the  contrary 
tie  ublT  prdred,"  pervades  the  authorities,  and  we 


think  necessarily  applies  to  every  case  of  a  fixed 
money  payment  claimed  as  immemorial,  and  which 
must  have  existed  before  the  time  of  memory ;  and 
looking  to  the  difference  in  the  value  of  money,  we 
hold  it  to  be  impossible  that  such  a  sum  as  13s. 
should  have  been  payable  as  of  right  upon  every 
marriage  in  a  small  rural  parish  in  Engbuid  in  the 
time  of  Richard  I.  But  it  is  contended,  on  the  part 
of  the  defendant,  first,  that  this  test  of  the  value 
of  money  applies  only  to  cases  of  modus.  We  find, 
however,  no  authority  whatever  for  this  proposition. 
In  reason,  and  upon  principle,  it  is  impossible  to 
distinguish  between  the  payment  of  a  fixed  sum 
upon  a  composition  for  tithes,  and  as  a  fee  upon  the 
solemnization  of  a  marriage,  or  upon  any  other  con- 
sideration or  occasion  of  the  like  nature.  And 
Lord  Campbell  appears  to  have  taken  this  for 
granted  when  he  applied  this  test  to  the  fee  payable 
upon  admission  to  a  copyhold,  held  in  the  case  of 
Treherne  v.  Gardinery  5  E.  &  B.913, 940.  Here,  then, 
the  fact,  not  indeed  expressly  proved  in  evidence', 
but  of  which,  as  observed,  the  court  will  take 
judicial  notice,  that  the  difference  in  the  value  of 
money  is  so  great  as  to  render  it  certain  that  this 
payment  cannot  have  been  made  in  the  time  of 
Bichiud  I.,  is  proved,  and,  as  we  think,  proved  con- 
clusively, to  rebut  the  presumption  arising  from 
the  modem  usage  during  fifty  years  of  an  imme- 
morial payment.  Jenkins  v.  Harvey  (ubi  supra)  is 
cited  as  an  authority  for  the  defendant  upon  this 
point,  but  the  court  there  held,  and  we  think  rightly 
held,  upon  the  evidence  in  that  case,  that  4^  per 
chaldron  for  the  metage  of  coal,  and  which  in- 
cluded, or  may  have  included,  the  use  of  a  port, 
might  well  have  been  received  in  the  time  of 
Richard  I.,  and  was  therefore  not  open  to  the  objection 
of  rankness.  Besides,  it  was  possible  in  that  case, 
that  the  port  might  have  been  granted  with  the 
metage  of  id,  as  a  port  due  within  the. time  of 
legal  memory,  and  so  that  the  sum  was  recoverable 
although  not  immemorially  taken.  JSi^^herd  v.  Payne 
is  also  relied  upon  by  the  defendant,  out  there  the 
fee  claimed  by  the  registrar  of  the  archdeacon  for 
services  performed  upon  a  visitation  was  not  a  fixed 
sum,  but  a  reasonable  sum  varying  from  time  to 
time  though  taken  immemorially  in  respect  of  those 
services.  And  we  must  distinguish  between  a  fixed 
fee  and  a  reasonable  fee.  Either  may  be  claimed  by 
prescription,  and  if  a  reasonable  fee  be  prescribed 
for,  the  amount  may  vary ;  indeed,  to  be  reasonable, 
it  should  seem  that  it  must  vary ;  for  that  which  is 
reasonable  now  can  scarcely  be  said  to  have  been 
reasonable  in  the  twelfth  centutr.  Upon  a  careful 
consideration,  therefore,  of  the  whole  of  the  authori- 
ties bearing  upon  this  case,  we  are  unable  to  find 
any  one  instance  of  the  right  to  a  fixed  payment 
being  sustained  as  immemorial  where  the  amount 
was  so  large  as  to  render  it  impossible,  or  incredible 
that  it  should  have  been  payable  as  of  right  in  the 
reign  of  Richard  I.  The  numerous  decisions  cited 
as  authorities  to  the  contrary  will  be  found  to  be 
cases  either  of  a  lost  grant  or  charter,  or  a  convey- 
ance which  may  have  been  made  within  time  of 
memory,  or  of  a  claim  as  in  Shqpherd  v.  Payne,  of  a 
reasonable  sum  varying  in  amount  according  to  the 
value  of  money,  or  other  circumstances.  If  we 
assume,  as  insisted  by  Mr.  Coleridge,  that  in  all  or 
the  greater  number  of  these  causes,  neither  judges 
nor  juries  have  in  reality  believed  that  a  grant  or  a 
charter,  or  a  conveyance,  had  ever,  in  fact,  been 
made  (or  in  another  class  of  presumptions  that 
customs  found  to  be  immemorial  had  actually 
existed  in  the  time  of  Richard  I.),  still,  if  this 
state  of  the  law  created  by  the  judges  to  quiet 
titles,  to  protect  rights  derived  from  long  user 
or  enjoyment,  and,  if  so,  to  supply  the  want  of 
a  just  and  enlightened  Legislature,  be  established 
by  these  decisions,   we  must  accept  it   as  we 
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iiod  it^  and  hold  that  lon^  user  or  enjoyment 
where  a  legal  heginning  u  possible,  shall  be 
eqattaleDt  to  a  le|^  right,  and  that  the  belief  or 
dUbehef  in  the  actual  existence  of  the  origin 
presuned,  is  not  an  element  in  the  question.  But 
the  law  thus  explained  and  defined  is  perfectly  con- 
sisfentwith  the  proposition  contended  for  by  the 
plsiotiff  here,  that  where  to  establish  the  right 
daimed  a  state  of  things  must  actually  haye 
existed  in  the  time  of  Richard  I.  which  the  court 
or  jury  are  satisfied  cannot,  by  any  possibility, 
bsTe  existed  at  that  time,  no  length  of  user  or  en- 
joyment will  support  the  claim.  Where  a  lost 
grtnt  or  charter  or  conyeyanoe  is  presumed  in  sup- 
port of  a  claim  to  ancient  rights  or  any  other  ease- 
ment, or  to  giye  effect  to  &e  possession  or  enjoy- 
nient  of  land  for  twenty  years  or  more,  or  to  the 
loDg  receipt  of  a  port  due,  or  (rf  a  fee  or  any  other 

Cynient,  and  which  instrument  or  payment  may 
ye  been  made  or  originated  withm  time  of 
nemory,  it  is  at  least  possible  that  it  may  haye 
actually  existed,  and  the  law,  while 'it  giyes  effect 
to  claims  resting  merely  upon  long  possession  or 
user,  is  at  least  free  from  the  absurdity  of  sup- 
posing an  impossibility.  But  where^  as  in  the  case 
of  a  modus  or  marriage  fee,  the  law  is  that  the 
payment  claimed  must  haye  begun  before  the  time 
of  legal  meuBory,  and  the  amount  is  so  large  that 
it  cannot  haye  been  possibly  made  at  so  early  a 
period ;  to  presume  that  it  was  made  would  be  to 
fly  in  the  face  of  the  law,  and  to  presume  an  im- 
possibility. We  haye  thought  it  right  to  deliyer 
oar  opinion  upon  the  important  question  raised, 
and  alone  determined  in  the  Court  of  Qaeen's  Bench, 
but  if  it  were  necessary  to  consider  the  other  points 
presented  to  us  in  the  argument  at  die  bar,  we 
should  be  prepared  to  hold  that  the  marriage  fee 
must  be  a  fixed  fee^  and  cannot  be  of  a  yarying 
amount,  and  that  were  it  otherwise  the  eyidence  in 
this  particular  case  would  not  support  the  claim  to 
a  merely  reasonable  or  yarying  fee ;  and  further, 
we  should  pause  before  we  could  detennine  that  the 
sum  of  13«.  is  a  reasonable  fee  to  be  demanded  and 
enforced  upon  eyery  marriage  in  a  country  parish, 
even  at  the  present  day.  I  belieye  I  may  state  that 
the  whole  of  the  judges  who  haye  hearcl  the  argu- 
ment, with  the  exception  of  my  brother  Keating, 
ouDcur  in  the  judgment  which  I  haye  now  de- 
liyered,  My  brother  Bramwell,  and,  I  belieye, 
my  brother  Bylea,  may  not  ado^t  the  reasons  which 
are  here  assigned  for  the  opinion  deliyered,  and  I 
belieye  my  brother  Bramwell  desires  to  state  his 
own  opinion,  and  that  of  my  brother  Byles.  In 
this  case  the  judgment  of  the  Ck>urt  of  Queen's 
Bench  will  be  affirmed. 

Bbjlmwbll,  B.— Not  dissenting  from  anything 
that  my  Lord  Chief  Baron  has  said,  I  desire  to 
deliyer  my  own  opinion  in  this  matter.  My  brother 
Byles  has  deeired  me  to  say  that  he  agrees  with  my 
conclusion,  and  substantisily  for  the  same  reasons 
that  I  am  about  to  giye.  In  this  case  the  question 
is,  whether  Ids.  is  a  legal  fee  or  accustomed  duty 
jiayable  on  the  celebration  of  a  marriage  in  the 
parish  of  Horton,  and  if  not,  whether  there  is  any 
and  what  fee  ?  The  latter  part  of  the  question  may 
be  disregarded,  it  not  being  suggested  that  any 
fee  can  be  demanded  as  of  right  if  the  fee  of  I3s. 
Gftonot.  We  are  to  perform  the  duties  of  judge 
and  jury.  In  the  former  capacity  it  is  agreed  that 
we  are  to  say  that  no  fee  or  due  is  of  common  right, 
bat  that  it  may  be  due  if  immemorially  paid,  namely, 
from  the  time  of  Richard  L,  and  if  a  reasonable 
fee,  this  is  the  law  we  are  to  pronounce,  and  to 
entitle  the  defendant  to  a  yerdict,  those  are  the  facts 
we  are  to  find.  That  being  so,  I  say,  unhesitatingly, 
that  I  cannot  find  this  is  a  reasonable  fee.  It 
is  a  week's  wages  of   an  agricultural  labourer; 
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and  it  is  not  reasonable  that  such  a  sum  should  be 
demanded  as  of  right  from  such  a  person  for  a  duty 
which  properly  should  be  performed  gratuitously. 
If  this  is  a  reasonable  amount  it  is  unreasonably 
low  for  the  adjoining  parish.  Further,  I  do  not 
belieye  it  has  been  demanded  as  of  right,  and  paid 
at  any  time.  It  may  haye  been  asked  for  and 
insisted  upon  in  certain  cases,  but  I  feel  conyinced 
that  in  many  it  has  not.  Eyidence  was  given  of 
thirty  marrii^s  from  1808  to  1854,  but  it  is  not 
said  there  were  no  other  marriages  in  that  period. 
The  only  conclusion  I  draw  is,  tiiat  the  case  is  a 
common  case  of  persons  holding  an  office  assumed 
by  those  who  deal  with  them  to  know  the  rights  of 
the  office,  always  ready  to  encroach,  and  to  turn  a 
gratuity  into  a  duty ;  and  wheneyer  the  customary 
gratuity  was  raised  in  any  particular  instance  by  the 
Uberality  or  piety  of  the  party,  ready  to  treat  that  as  a 
due  in  the  next  case,  and  obtain  it  by  mixture  of  re- 
quest, demand,  and  appeal  to  the  then  payer  that  he 
would  not  be  less  liberal  than  the  last.  It  must  not  be 
supposed  I  apply  this  remark  to  the  defendant,  or 
any  in  particular  of  his  predecessors.  I  haye  no 
doubt  the  fee  has  not  been  pressed  when  it  could 
not  well  be  paid,  and  that  it  is  only  demanded  as  of 
right  now  to  detennine  a  question  of  right.  Besides, 
the  person  who  receives  is,  I  belieye,  the  clerk,  who 
probisbly  would  have  no  knowledge  whether  any- 
thing was  due  in  point  of  law  or  not,  but  would 
have  a  strong  interest  in  claiming  that  there  was. 
But  suppose  Uiat  I  got  over  this  d&culty,  and  that 
the  fee  was  of  such  an  amount  that  it  might  well 
be  paid  now,  the  question  would  still  remain  whether 
I  could  find  as  a  juryman,  that  it  was  due  as  of 
right  in  the  reign  of  Richard  L  Now  I  am  perfectly 
•uiidfied  it  was  not,  and  I  adopt  my  brother 
Mellor's  language:  ** Common  sense  revolts  at 
the  idea.  I  cannot  merely  say  that  I  am  not 
satisfied  it  existed,  but  I  am  compelled  to  say 
that  it  did  not  and  could  not  have  existed."  No- 
body believes  it  did,  nor  in  the  reign  of  Edward 
VI.,  when  we  bear  in  mind  the  price  of  articles 
mentioned  in  the  statutes  of  that  reign.  The  ques- 
tion, then,  is  whether,  under  these  circumstances,  we 
are  called  upon  to  do  violence  to  our  conscience  by 
finding  that  this  custom  dated  back  to  the  time  of 
legal  memory.  When  we  are  convinced  that  such 
cannot  be  the  case,  why  am  I  to  find  the  contrary 
of  what  I  am  satisfied  is  the  truth  ?  I  would,  if  the 
law  ordered  me,  leaving  the  responsibility  to  the  law. 
If  an  Act  of  Parliament  said  that  in  certain  cases  a 
jury  should  find  black  to  be  white,  though  one 
would  regret  such  trifiing  with  an  oath  and  the 
administration  of  justice,  the  jury  ought  so  to  find ; 
but  that  is  not  the  law— I  am  not  told  I  am  bound, 
but  advised  so  to  find.  Then  I  regret  this  advice. 
It  seems  to  me  no  technical  question  of  rankness 
properly  arises  here.  I  believe  this  fee  was  not  paid 
two  centuries  ago.  I  am  satisfied  it  was  not  four 
centuries  back,  from  the  value  of  money  at  that 
time.  How  can  I  shut  my  eyes  to  this  consider- 
ation, or,  if  I  receive  it,  decline  to  be  infiuenced  by 
it  ?  The  doctrine  of  rankness  is  not  a  rule  of  law, 
it  is  a  question  of  evidence.  It  arises  as  much  with 
respect  to  one  question  as  to  another.  If  the  defen- 
dant covenanted  to  pay  all  fees  lawfully  payable  in 
the  reign  of  Edwaid  VL,  rankness,  or  a  question 
analogous,  might  well  arise.  I  wish  to  add,  I  con- 
sider this  decision  quite  consistent  with  the  case  of 
S/tepherd  v.  Payne.  I  think,  therefore,  the  judgment 
should  be  affirmed.  It  is  said  this  will  cause  a  deal 
of  mischief,  and  deprive  persons  of  property  supposed 
to  be  perfectly  safe ;  it  is  obvious  that  it  will  only 
affect  usurped  claims.  If  that  is  objectionable,  the 
Legislature  must  set  it  right.  I  say,  with  my  Lord 
Chief  Justice,  **  such  is  the  law,"  and  while  it  so 
continues  I  consider  myself,  in  administering  it,  as 
bound  to  administer  it  as  I  find  it ;  nor  do  I  feel 
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-myself  warranted  in  nndermining  or  frittering  it  i 
away  by  sabtle  fictions  or  artificial  presomptiona, 
inconsistent  with  truth  and  fact. 

Kbating,  J.  —  The   defendant   in   this  case  is 
Tector  of   the  parish  of    Horton,  in    the   county 
of  Buckingham,  and  claimed  to  be  entitled  to  a  fee 
of  10s.  as  payable  to  the  rector,  and  3«.  to  the  clerk 
for  every  marriage  by  banns  (with  certificate  of  the 
tame)  celebrated  in  Uiat  parish,  and  the  question  is 
whether  such  claim  is  maintainable.    The  evidence, 
as  stated  in  the  special  case,  showed  that  as  far  back 
«8  living  memory  went  the  fee  claimed,  with  certain 
immaterial  variance,  had  been  paid;  distinct  evidence 
was  given  of  its  receipt  from  the  year  1808 ;  and 
there  was  nothing  to  show  that  it  was  not  then  an 
ancient  fee.    There  does  not  seem  to  be  any  doubt 
that  a  legal  origin  could  be  assigned  to  its  payment, 
and  therefore  the  proof  given  in  this  case  is  that 
upon  which  juries,  in  such  cases,  have  always  been 
directed  that  they  ought,  in  favour  of  long  con- 
tinued user,  to  presume  it  to  be  immemorial,  unless 
the  contrary  were  proved.    In  the  present  case  no 
'direct  proof  in  contradiction  was  given,  but  it  was 
said  the  court,  as  a  jury,  ought  not  to  make  the 
usual  presumption,  because,  considering  the  change 
in  the  value  of  money  that  has  taken  place  since 
the  reign  of  Richard  I.,  no  such  payment  as  that 
claimed  could  have  been  made  at  that  period,  and 
must,  therefore,  have  originated  within  tiie  time  of 
legal  memory,  in  other  words,  that  the  court  was 
l)Ound  to  apply  to  the  case  the  doctrine  of  rankness, 
as    it    is   called,    which    has    been    applied    in 
oases  when  the  defence  of  a  modus  decimandi  has 
been  set  up  in  answer  to  a  claim  for  tithes.  Accord- 
ingly, a  majority  of  the  judges  of  the  Court  of 
Queen's  Bench  considered  tnemselves  bound  by  that 
analogy,  and  decided  that,  in  consequence  of  the 
change  in  the  value  of  money  since  the  reign  of 
Richard  I.,  the  fee  claimed  in  this  case  could  not 
have  been  paid  at  that  time ;  that  it  was  therefore 
bad  for  rankness,  and  upon  that  gnround  alone  gave 
judgment  for  the  defendant ;  Mr.  Justice  Blackburn, 
however,  holding  that  the  doctrine  of  rankness  was 
not  applicable  to  such  a  case,  and  giving  his  judgment 
for  the  plaintiff.  At  present,  the  question  is  whether 
the  judgment  of  the  majority  of  the  Queen's  Bench 
was  right.     The  decision  is  undoubtedly  one,  the  im- 
portance of  which  can  scarcely  be  exaggerated,  for 
it  is  not  easy  to  see  how  any  fees  suppidsed  to  be 
payable  in  respect  of  marriages,  burials,  or  baptisms, 
can,  for  the  future,  be  sustained,  if  submitted  to  the 
same  test,  even  though  their  existence  may  have 
been  recognised  and  their  distributon  provided  for 
by  several  Acts  of  Parliament ;  nor  will  its  effects  be 
confined  to  ecclesiastical  fees,  for  a  rigid  application 
of  the  doctine  seems  to  place  in  peril  many,  if  not 
the  g^reater  number,  of  ancient   fixed   payments 
supposed,  until    lately,  to    repose  securely  upon 
long    continued    use.       That     this    is    not    an 
ill-f uunded  apprehendsion  seems  clear  from  the  case 
of  Lawrence  v.   Bitchy  L.  Rep.    2   Q.   B.    104,   in 
which  the  Court  of  Queen's  Bench,  applying  the 
same  doctrine  of  rankness,  held  that  a  toll  of  Is. 
claimed  as  immemorial  by  a  lord  of  the  manor  for 
every  cart  with  vegetables,  &c.,  for  sale  coming 
within  the  streets  of  a  market  town  could  not  be 
sustained  (although  received    as    long   as   living 
memory  went  back)  upon  the  single  ground  that  it 
was  rank,  and  could  not,  therefore,  have  been  paid 
in  the  reigpQ  of  Richard  I. ;  and  Blackburn,  J.  felt 
bound,  by  the  authority  of  Brycait  v.  /W,  to  concur 
in  the  judgment.    It  is  therefore  necessary  to  see 
what  it  is  that  is  meant  by  this  doctrine  of  rankness, 
aa  applied  to  an  ancient  payment.    It  cannot  be  in- 
tended that  in  order  to  make  the  fee  of  18«.  good  in 
the  present  case  the  same  amount  of  coins  called 
shillings  must  have  been  so  paid  in  the  reign  of 


Richard  I.,  for  although  the  shilling  was  kaovii  ia 
England  at  that  time  as  a  measure  of  value,  or,  u 
it  is  called,  '*  a  money  of  account,"  yet,  as  a  coin  it 
did  not  exist,  its  first  appearance  as  a  coin  being  ia 
the  reign  of  Henry  VIL  (1504),  nor,  I  appreheDd, 
can  it  have  been  decided  that  in  order  to  make  n 
ancient  payment  good,  it  must  have  remained  aih 
changed,  both  as  to  its  nominal  and  real  aoiomit 
since  the  time  of  Richard  I.,  inasmudi  as  that 
would  be  simply  impossible.    The  pound  wdght  of 
silver,  which  Henry  VIL  coined  into  twenty  ihiUr 
lings,  is  now  coined  into  sixty-six  shillings,  and  the 
copper  coinage  of  England  is  said  to  date  from  Ae 
reign  of  Charles  n. — ^the  copper  penny  of  our  day 
as  little  represents  the  silver  penny  oif  Richard  L 
as  the  shilling  of  his  time  would  measure  the  valve 
of  that  of  the  present  day.    When  it  is  said,  then- 
fore,  that  to  make  this  payment  of  18f.  good,  ti» 
same  amount  must  have  been  paid  in  the  twelftk 
century,  it  is  difficult  to  see  how  that  rtquiremeat 
could  be  satisfied  by  showing  a  payment  of  another 
and  a  different  amount,  as  18s.  of   that  period 
would  certainly  be,  unless  seven  or  eight  oanees 
of   silver  can  be  said  to  be  the   same   as  tvo 
or  three  ounces,  or  that  the  one  remains  **  fixed 
and   certain"   by    the    payment    of    the   other. 
It  would  seem,  therefore,  if  we  are  to  resort  to  anti- 
quarian research  in  order  to  test  the  possibility  of 
the  existence  of  a  payment  in  remote  ages  the  real, 
and  not  the  nominsi,  value  would  be  the  moie 
reasonable  criterion,  the  more  especially  as  in  tLmei 
as  early  aa  those  of  Richard  I.,  payment  woidd 
seem  to  have  been  made  in  kind,  the  little  and  rude 
money  that  existed  being  locked  up  in  the  coffers  of 
the  Wons ;  but,  in  truth,  an  inquiry  into  the  exairt 
valuo  of  money  at  the  period  referred  to  would  he 
useless,  as  even  the  research  of  Mr.  Hallam  could 
not  cairy  it  back  further  than  the  reign  of  Henry  HL 
(Middle  Ages,  p.  889.)    That  ito  scarcity,  and,  con- 
sequently, its  relative  value  was  very  much  greater 
than  at  present,  there  can,  however,  be  no  douht, 
although  the  way  in  which  it  was  distributed  is  full 
of  uncertainty,  so  also  the  difficulty  is  great  to 
ascertain  the  natural  prices  of  comrooditiea  or  labofor 
in  an  age  when  they  were  regulated,  or  attempted  to 
be  regulated,  by  authority ;  but  it  is  clear  that,  at  a 
time  when  the  powers  of  the  Church  and  the  army 
predominated,  any   services   performed  by  either 
would  be  likely  to  be  largely  remunerated.     Thus, 
according  to   Hume,    as    late    as    the   reign   of 
Edward  III.,  where  the  Statute  of  Labourers  fixed 
the  wages  of  a  master  carpenter  at  8dl  a  day ;    the 
wages  of  a  private  soldier  were  6dL,  and  the  pay  of 
a  man-at-arms  2s,    If,  therefore,  we  are  to  be  driven 
to  speculate  upon  what  might  liav«  been  the  amount 
of  the  marriage  fees  paid  to  tiie  clergy  in  those 
ancient  times,  we  may  safely  presume  them  to  be 
very  large.    In  the  reign  of  I&chard  I.  marriages 
were  celebrated,  not  in  church,  but  at  the  house  of 
the  bridegroom  (see  Cripps's  Law  of  the  Church 
and  Clergy,  p.  667),   the  Bull  of  Innocent  IIL, 
first  ordaining   the   celebration    of    marriages   in 
churehes  being  in  1199,  the  year  of  Richard's  deatii, 
consequently,  the  services  performed  by  the  priest 
would  not  be  confined  merely  to  reading  the  mar- 
riage ceremony,  but  would  involve  travelling  ex- 
penses, and  the  labour  of  writing  out  the  certificate 
— probably  upon  vellum — services  which,  when  per- 
formed in  those  days,  and  by  the  clergy,  would  be 
sure   to  command  a  high  rate  of   remuneration, 
no    doubt    rendered   in    kind.     Why,   therefore, 
are  we  to  assume  it  to  be  impossible  that  a  fee, 
corresponding  in  amount  with  that  now  claimed, 
could  have  been  paid  in  the  reiga  of  Richard  L ; 
and  why  are  we  to  assume  it  for  the  purpose  of 
defeating  established  usage  ?    Of  course,  it  cannot 
be  affirmed  as  a  fact  that  any  such  payment  really 
was  made ;  but  surely  the  difficulty  and  uncertainty 
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of  the  sabject  shows  the  wisdom  of  the  long  line  of 
jodj^  who  have  preceded  us  in  their  rdlnmA  to 
-enter  upon  tny  such  inquiry.    I  say  "  their  refusal 
to  enter  upon  it  ;**  for  I  am  not  aware  of  any  case 
liefore  the  present  in  which  a  claim  to  an  ancient 
payment  shown  to  hare  been  made  as  far  as  living 
memory  extends  has  been  defeated  upon  the  single 
ground  of  what  is  called  its  rankness,  although 
probftb^  in  every  case  in  which  an  immemorial 
payment  has  been  sustained,  such  an  objection,  if 
ralid,  would  hare  been  fatal.    The  suggestion  that 
in  such  cases  the  immemorial  payment  has  been 
found  by  the  jury  erades  but  does  not  get  rid  of  the 
difficulty,  as  if  the  question  did  not  arise  before  the 
court  in  Banco,  it  must  have  been  mooted  at  Nisi 
Frins.    But  juries  have  always  been  directed  that 
they  ought  to  make  every  presumption  in  support 
of  established  user.  Indeed,  in  the  well-lmown  case 
of  Jeakins    T.    Barvof,   1   Cr.  M.   &  R.  877,    the 
Court  of  Exchequer  granted  a  new  trial,  because 
ibe  judge  had  told  the  jury  that  they  might,  from 
longHSonCinued  payment  of  a  grant  due,  presume  it 
to  have  been  immemorial,  instead  of  instructing 
them  that  they  ought  so  to  presume.    The  presump- 
tion of   a   lost  grant   was   another,   perhaps  the 
strongest,  illustration  of  the  length  to  which  judges 
and  coorta  have  gone  in  support  of  established  user, 
''not,''  as  wtfs  said  by  Lord  Mansfield,  in  Eldridgt 
T.  KmU^  L    Cowp.  215)  **that  in  such  cases  the 
court  really  think  that  a  grant  has  been  made, 
because   it  is  not  probable  a  grant  should  have 
existed,  but  they  presume  the  fact  for  the  pur- 
pose, and  from  a  principle  of   quieting  the  pos- 
session;"   and    see    this    principle   discussed    at 
iength  and  fully  confirmed  by  the  Irish  Exchequer 
Chamber  in  the  recent  case  of  Deehh  v.  Linehmtm, 
12  Ir.  Law  Be^  N.  S.  1,  where  the  judge,  having 
told  the  jury,  m  answer  to  a  question  by  them, 
that  they  must  find,  as  a  matter  of  fact,  that  a  deed 
had  been  actually  executed,  the  Court  of  Exchequer 
Chamber  held  it  to  be  a  misdirection.    Indeed,  the 
progress  of  judicial  decisions  upon  this  subject  cannot 
be  more  f ordbbr  described  than  in  the  judgment  of 
4he  Lord  Chief  Justice  in  the  present  case,  who  desig- 
nated it  as  *'  judicial  legislation,"  and  such  it  must 
beadmitted  to  be,  but  I  apprehend  wise  and  beneficial 
legislation  rendered  absolutely  necessary  bv  the  pre- 
vious "  judicial  legislation  '*  which  established  the 
leign  of  kichardl.as  the  extent  of  legal  memory.  The 
Legialature,  says  the  Lord  Chief  Justice,  in  giving 
judgment  in  this  case,  having  thus  adopted  the  reign 
of  ^ofaard  I.  as  the  date  from  which  the  limitation  in 
■a  real  action  was  to  run,  the  courts  of  law  adopt  it 
as  the  period  to  which,  in  all  matters  of  presump- 
tion or  custom,  legal  memory  which,  till  then,  had 
been  confined  to  the  time  to  which  living  memory  could 
go  back,  should  thenceforth  be  required  to  extend. 
The  presumption,  therefore,  to  be  made  from  usage 
as  far  as  living  memory  goes  hack,  and  the  necessity 
for  such  presumption,  both  stand  precisely  on  the 
same  **  judicial  legislation,"  and  to  insist  upon  the 
one  and  reject  the  other  is,  as  seems  to  me,  to  accept 
the  bane  and  refuse  the  antidote.     The  doctrine  of 
rankness  as  applied  to  cases  of  modus  was  of  com- 
paratively recent  orig^,  clearly  exceptional  and  not 
always  acquiesced  in.    Its  origin  is  stated  in  the 
case  of  Sanson  v.  Shaw,  2  E.  &  Y.  Tithe  Cases,  120, 
and   cited   by  Mr.    Harrington  in  his  argument 
in   the   case    of   Lawrence   v.  Hitch,  when   Serjt. 
Belfield,  arguendo,  said  as  to   rankness,   '*he   was 
so  okl  as  to  remember  its  beginning ;  Ward,  C.  B. 
first intooduced  it;  he  was  a  great  patron  of  the 
-clergy  and  carried  their  rights  a  great  way."    The 
court  in  the  same  case  treated  the  doctrine  with 
scant  courtesy.    Willes,  C.  J.,  in  giving  judgment 
eaid,  '*  The  first  of  these  objections  is  that  the  modus 
in  rank,  and  therefore  cannot  be  so  old  as  the  time 
of  Richard  I.,  the  time  of  prescription,  for  the  two- 1 


pence  then  would  be  twenty  eMHingH  now.    It  is 
said,  and  I  am  afraid  truly,  that  there  havB  heen 
many  cases  determined  upon  this  footing ;  the  fewer 
the  better,  but  I  am  afraid  they  are  not  in  point, 
for  then  they  might  have  misied  more  than  they 
have  already.    It  is  a  strange  notion ;  what  is  it 
founded  upon  ?  That  it  is  not  likely  that  the  owners 
of  the  land  would  agree  to  pay  more  than  the  Talve 
of  the  land.     But  we  cannot  go  upon  presaom- 
tions  but  proof.    And  what  proof  is  there  of  the 
value  of  landa  in  this  country  in   the  time  of 
Richard   I.  ?~     He   then    expresses    aa    opinion 
that  according  to  Lyttleton,  p.  170,  the  time  of 
Richard  I.  was  not  the  time  of  prescription,  adding, 
*'  If  the  time  of  Richard  I.  was  immemorial  in  the 
time  of  Henry  VI.,  the  time  of  Henry  YI.  is  imme- 
morial now."    Burnett,  J  in  his  judgment  in  the 
same  case,  after  stating  his  opinion  upon  the  subject 
of  prescription,  proceeds,  "  My  brether  Belfield  has 
given  us  the  history  of  the  beginning  of  the  doc- 
trine of  rank  modus  in  Lord  Chief  Baron  Ward's 
time,  and  I  have  had  another  case  given  me  hy  a 
learned  judge,  which  shows  the  end  of  it,  the  case 
of  Giffard  v.  WM,  in  the  Exchequer.    That  was  a 
bill  for  tithes  in  land  by  the  rector  of  Stoke,  and 
the  defendant  set  up  a  modus  of  9d,  for  every 
lamb  fallen.     It  was  insisted  that  tikis  would  he 
equal  to  thirty  pence  now  for  every  laaih,  and  was 
therefore  bad.    Yet  it  was  decreed  in  favour  of  the 
modus,  and  the  decree  was  confirmed  in  the  Howe 
of  Lords,  on  appeal  there,  in  1735 ;  and  there  was 
an  end  of  rank  moduses.    I  believe  they  have  never 
been  heard  of  since."    It  is  needless  to  say  that  the 
antidpatiooa  of  the  learned  judge  have  not  been 
realised.    The  doctrine  continued  to  be  applied  to 
some  cases  of  modus,  but  never  extended  bOTond 
them  until  the  present  case.    Not  to  go  throngh  the 
various  cases  in  which  ancient  payments  have  been 
sustained  as  immemorial,  although  the  objection  of 
rankness,  if  valid,  would  have  been  fatal,  and  many  of 
which  have  been  adverted  to  by  Blackburn,  J.,  in  his 
judgment  in  the  Court  of  Queen's  Bench,  we  may 
come  at  onoe  to  the  recent  case  of  Shqtherd  v.  Payne, 
12  C.  B..  N.  S.,  414,  where  the  Court  of  Common 
Pleas  upneld  a  claim  for  immemorial  fees  of  7s,  6dL 
and  4ts,  M,  payable  to  the  registrar  of  the  Arcsh- 
deaconry  Court  of  Colchester,  upon  the  ground  that 
a  reasonable  lee  may  be  claimed  hy  prescription, 
and  that  these  claims  upon  the  facts  stated  in  the 
special  case  were  reasonable.    In  that  case  it  was 
argued  that  the  fees   were  rank,  and  that  they 
were  so  according  to  the  test  in  the  present  case 
there  could  be  no  doubt ;  but  that  objection  was 
met  by  the  court  holding  that  the  fee  **  need  not 
be  of  a  fixed  and  ascertained,  but  may  be  of  a  rea- 
sonable amount,  even  if  such  an  objection  could  be 
applicable  to   such  a  claim."     The  reasoning  in 
Shepherd  v.  iViyns  appears  to  me  to  be  equally  affiU- 
cable  to  the  present  case.    It  was  said  it  could  only 
be  so  when  the  fee  is  payable  for  work  and  labour 
done  ;  but  here  the  fee  in  its  origin  was  probably 
for  work  and  labour  done,  and  at  the  present  time 
appears  to  be  so  including,  as  it  does,  the  services 
not  only  of  the  clergyman  and  clerk,  but  also  the 
making  out  of  the  certificate  of  marriage.     Onie 
case  of  Shepherd  v.  Payne  was  carried  to  tlM  Exche- 
quer Chamber  (16  C.  B.,  N.  S.,  132),  and  that  court 
affirmed  Uie  decision  of  the  Coomion  Pleas,  not 
upon  the    grounds    taken    in    that   court   as    to 
which     the     majority    gave     an     opinion,     but 
upon   the  ground  that  the  facts   stated   in   the 
case  were  such  that  it  should  be  presumed  the 
fees  of  7«.  6dL  and  4^.  6</.  were  immemorial  fees 
attached  to  the  ofllce  of  registrar,  if  that  prescrip- 
tion were  necessary  to  give  them  validity.    Now 
that  those  fees  were  rank,  according  U>  Bryant  v. 
Foot,  I  should  have  thought  nobody  could  seriously 
doubt    To  suppose  that  the  registrar  of  the  Aidi- 
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deacon  of  Colchester  reallj  receiyed  those  identical 
fees  in  the  xeign  of  Richard  I.  is  at  least  as  difficult 
to  belieye  as  that  the  fees  now  claimed  were  then 
paid  to  the  rector  of  Horton ;  yet  the  court  decide, 
notwithstanding  such  rankness,  that  the  ordinary 
presumption  from  long  user  ought  to  be  made. 
That  decision,  therefore,  appears  to  me  to  be  a  dis- 
tinct authority  against  the  decision  of  the  majority 
of  the  Court  of  Queen's  Bench  in  the  present  case. 
It  was  said  in  the  Queen's  Bench  in  the  present 
case,  that  the  point  of  rankness  was  not  taken  by 
the  learned  counsel  who  argued  the  case  of  Shq^herd 
T.  Payne  for  the  appellant  in  the  Court  of  Exchequer 
Chamber.    The  fact  that  Mr.  Hellish  did  not  take 
the  point,  considering  he  was  on  the  losing  side, 
and  wanted  a  good  point,  is  in  itself  not  without 
significance;   but  it  certainly  was   taken  in  the 
Court  of  Common  Pleas,  and  although  it  was  not 
formally  taken  in  the  Exchequer  Chamber,  yet 
that    it    was    present    to    the    minds    of    that 
court    in    giring    judgment    seems    clear    from 
the   terms  of   the  judgment   itself.     "The  true 
rule,"    says   Blackburn,   J.,    in    deliTering   the 
'udgment  of  the  court,  "  seems  to  be  laid  down  by 
Lord  Wensleydale,  in  Jenkins  t.  Harvey,  1  C.  M.  & 
B.  p.  877,  where  he  says  that  the  correct  mode  to 
direct  a  jury  is  to  tell  them  that  they  should  find 
the  immemorial  existence  of  the  payment  (if  that 
be  necessary  for  its   validity)  unless  some  eri- 
dence  is  given  to  the  contrary,  or,  as  he  says  in 
delivering  the  written  judgment  of  the  court  on  the 
second  trial  of  the  case,  2  Cr.  M.  &  B.  407,  from 
proof  that  an  office  existed  in  1752  the  jury  may, 
and  ought,  to  presume  it  to  be  prescriptive,  if  that 
be  necessary  to  make  it  valid,  unless  the  contrary 
be  proved.    The  claim  in  that  case  was  by  the  Cor- 
poration of  Truro  for  a  metage  due  of  4d,  per 
chaldron  of  coals  in  that  port,  and  it  was  supported. 
I  may  mention  this  as  showing  that  that  is  meant 
by  the  latter  part  of  the  sentence  quoted.  I  suppose 
neither  the  Barons  of  the  Exchequer  nor  the  jurors 
as  antiquarians,  believed  that  4d  per  dialdron  was 
actually  paid  before  Bichard  I.  returned  from  the 
Holy  Land,  but  the  modern  user  was  enough  to  cast 
upon  the  other  side  the  onus  of  proving  that  it  was 
an  usurpation.    We  think,  therefore,  that  if  it  be 
necessary  for  the  validity  of  these  fees  that  fees  of 
that  amount  should  be  immemorial,  that  presump- 
tion ought  to  be  made."    This  was  the  judgment  of 
Pollock,  C.  B.,  Channel],  B.,  Blackburn  and  Mellor, 
JJ.,  and  Bramwell,  B.,  agreeing  with  the  Court  of 
Common  Pleas,  both  in  their  judgments  and  the 
reasons  upon    which  it   was   found,    in    support 
of   which  see   also   the  authorities   collected   in 
the  judgment  in  the  case  of  MUU  v.  The  Mayor  ^ 
Colcheater,    86  L.    J.  210,  C.  B.;  16  L.  T.  Bep. 
N.  S.  626.    Upon    these   grounds,  therefore,  and 
agreeing  as  I  do  with  the  judgment  of   Black- 
burn, J.  in  the  court  below,  I  am  of  opinion  that 
the  claim  of  the  defendant  to  the  fees  in  question 
cannot  be  defeated  upon  the  ground  of  rankness 
as  applied  by  the  majority  of  the  Court  of  Queen's 
Bench.    Q?here  remains  the  question  of  fact,  are  the 
fees  reasonable  ?  and,  looking  at  the  statements  on 
the  special  case,  I  cannot  say  they  are  otherwise 
than  reasonable.    It  appears  that  the  fees  claimed, 
including  the  certificate,  have  been  paid  as  far  as 
living  memory  extends,  without  demur,  and  they 
would  probably  have  been  so  continued  had  not  the 
clergyman  insisted  upon  that  which  he  had  no  right 
to  insist  upon,  viz.,  prepayment.    It  appears  also, 
that  although  the  fees  claimed  are  considerably 
higher  than  in  the  majority  of  the  neighbouring 
parishes,  yet  that  the  fees  in  some  are  the  same,  and 
in  one  or  two,  somewhat  largei;  than  those  here 
claimed.     Nor  do   I   think   the   charge   to   the 
labourer  of  the  fee  claimed  less  reasonable  or  more 
opposed  to  public  policy  than  the  demand  of  5s.  by 


the  lay  registrar.  The  Marriage  Acts  themselves 
recognise  the  difference  in  the  remuneration  for 
similar  work  to  the  clergyman  and  the  registrar,  and 
the  labourer  can,  if  he  please^  be  married  at  the 
statutable  price.  Upon  the  whole,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  reversed. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff,  StqJtem,  Smith,  and 
Gwilt. 

Attorneys  for  the  defendant.  Dak  and  Strtitton. 


OOITBT  OF  ABOHES. 

Baported  by  Hbibt  F.  Pubcbix,  Eiq.,  Banrlat6r'«t-Law. 

April  18  and  27  and  May  2, 1868. 

(Before  the  Bight  Hon.  Sir  B.  Phillixobk, 
Dean  of  Arches.) 

Thb  Bishop  of  Wikohx8tbb  v.  Buoo. 

Parish  consisting  of  two  benefices  with  a  chcq>elry  in 
each — Duty  of  incumbent  to  per/orm  divine  service — 
Authority  of  the  ordinary^l  j-  2  Vict,  c.  106,  «.  80. 

The  inevmbent  of  a  parish  consisting  of  two  henefieeSf 
with  a  chapehy  in  each,  discontinue  the  performance 
of  divine  service  on  Sundays  in  one,  and  held  two  ser- 
vices in  the  other,  and  a  suit  being  brought  to  compel 
him  to  perform  one  service  every  Swiday  in  the 
former,  in  accordance  with  the  direction  of  nis  ordi' 
nary,  he  was  admonished  to  obey  such  direction,  it 
being 

Held  that,  when  the  circumstances  of  a  pmriA  are  such 
as  not  to  furnish  the  means  of  performing  full  divine 
service  in  both  churches  of  an  untied  parim,  it  tir  the 
intendment  of  the  hw,  both  common  and  ecclesiastiocd, 
that  a  service  shall  be  performed  every  Sttnday  in 
each  church,  and  that  no  discretion  in  the  matter  is 
vested  in  the  incumbent. 

No  restriction  is  imposed  upon  the  authority  of  a  bishop 
by  the  I  i-  2  Vict,  c.  106,  s,  80,  to  compel  the  per- 
foraumce  of  two  services,  one  in  each  chapel  of  a 
parish,  every  Sunday. 

Semble,  the  consent  of  the  incumbent  is  not  necessary  to 
the  valid  consecration  of  a  church  by  the  ordinary. 

This  was  a  cause  instituted  in  this  court  by  reason 
of  letters  of  request  from  the  Bishop  of  Winchester 
under  the  provisions  of  the  Clergy  Discipline  Act 
(8  &  4  Vict,  a  86). 

The  Bishop  of  Winchester  was  the  promoter  of 
the  ofllce  of  the  judge ;  the  defendant  was  the  Bev. 
Lewis  Bagg,  a  beneficed  clerk  in  the  diocese  of 
Winchester. 

The  object  of  the  suit  was  to  compel  Mr.  Bugg, 
who  is  the  incumbent  of  Ecchinswell  with  8yd- 
roonton,  to  perform  one  service  every  Sunday  in 
l^e  chapel  of  the  latter  benefice. 

It  appeared  from  the  allegations  in  the  articles  that 
in  1852  Mr.  Bugg  had  been  licensed  to  be  the  p^ 
petufd  curate  of  Ecchinswell  with  Sydmonton  in 
the  diocese  of  Winchester,  and  that  the  benefice 
consisted  of  two  ancient  parochial  chapelries,  viz., 
Ecchinswell  and  Sydmonton,  having  in  each  a  coa- 
secrated  diurch  known  respectively  as  the  church 
or  chapel  of  St.  Lawrence  Ecchinswell  and  the 
church  or  chapel  of  St.  Mary  Sydmonton;  these 
belonged,  for  ecclesiastical  purposes  up  to  the 
18th  Aug.  1852,  to  the  pasish  of  Kingsclere;  bat 
at  that  £ite,  by  an  order  in  council,  were  formed 
into  a  separate  parish.  The  charge  laid  in 
the  petition  was  that  for  the  last  two  years  Mr. 
Bugg  had  omitted  to  perform  divine  service  in  the 
chapel  of  Sydmonton.  In  his  answer  Mr.  Bugg 
alleged,  in  reference  to  the  building    called  the 
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duirch  of  St.  Mary,  SjdmoatOD,  that  there  had 
been  formerly  an  onoonaecrated  building,  or  oratory, 
or  field  chapel  Btanding  in  the  private  g^uden 
of  the  late  Mr.  William  Kingsmill,  of  8yd- 
montoD,  and  that  in  the  month  of  f  eb.  1849  the 
Slid  William  Kingtmill,  without  any  faculty, 
caused  the  said  unconaecrated  building  to  be  pulled 
down  as  though  it  were  his  own  private  property, 
although  it  was  appendant  to  and  belonged  to  the 
perish  church  of  Kingsdere,  at  which  time  the 
whole  materia]  thereof  was  removed,  and  all  the 
furniture  belonging  thereto  was  carried  away.  That 
to  this  old  buUding,  whether  it  were  a  chapel  of 
ease  or  oratory,  there  was  no  endowment  of  tithe  or 
glebe,  or  property  of  any  kind.  That  for  the  ser- 
vices perfonued  in  it,  which  were  never  regular, 
only  occasional,  there  was  in  ancient  times  some 
recompense,  bv  means  of  oblations  or  voluntary 
offerings,  whidi  have  long  ceased  to  be  paid.  That 
the  said  chapel  or  oratory  never  had  in  it  the  rights 
of  burial  or  of  marriage,  nor  of  sacraments,  until 
a  small  benefaction  of  25s.  was  left  in  1726,  to  be 
paid  jrearly  to  the  minister  of  Kingsdere  for 
preaching  a  sermon  and  administering  the  sacra- 
ment of  the  Lord's  Supper  on  Trinity  Sunday,  to 
include  the  finding  on  l&s  part  of  the  sacramental 
efements  of  bread  and  wine.  That  there  was  not 
belonging  to  the  said  chapel  any  ground  outside 
the  wails  of  it,  but  it  was  entirely  surrounded  by 
the  private  ground  of  the  owner  of  Sydmonton- 
house.  That  at  the  date  of  the  Order  m  Oonncil, 
in  Aug.  1852,  the  said  field  chapel  had  ceased  to 
have  any  existence^  it  having  three  years  before 
been  entirely  removed.  That  the  said  order  in 
ooundl,  recognising  the  existence  of  a  chapel  and 
cb^pel-^ard  at  SydnK>nto]i,  was  issued  upon  mis- 
taken information  at  the  tkne,  as  there  was  neither 
chapel  nor  chapel-yard,  nor  building  of  any  kind, 
which  the  law  of  the  land  or  any  ecclesiastical  juris- 
diction could  take  notice  of  or  recognise  as  eitiier 
a  parish  church  or  chapeL  That  at  the  time  of  his 
adminion  to  the  incumbency  of  Ecchinswell-cum- 
Sydmonton,  viz.,  on  Sept.  29,  1852,  there  was  but 
one  preaentative  church  upon  the  benefice,  via.,  that 
of  the  parish  church  of  St.  Lawrence,  Eochinswell. 
That  during  the  whole  period  of  his  immediate 
predecessor's  incumbency,  and  for  nearly  a  twelve- 
mooth  after  his  own  admission,  from  Feb.  1849  to 
May  1853,  there  had  not  been  any  public  divine 
service  performed  except  in  the  aforesaid  parish 
church  of  St.  Lawrence,  Eochinswell-cum-Syd- 
monton.  That  the  late  Mr.  William  EingsmUl,  in 
or  about  the  year  1858,  rebuilt  the  aforesaid  field 
dupel  or  oratory  without  a  faculty,  partiy  on  the 
site  of  the  old  one,  without  consulting  or  reference 
to  the  incumbent,  the  party  proponent  That  the 
tower,  porch,  and  vestry  were  additions,  and  a  small 
transept  on  the  north  side  of  the  ancient  edifice 
was  never  rebuilt.  That  the  ancient  footway  and 
entrance  bv  the  western  door  under  the  belfiy  or 
bell  turret  has  been  stopped  up  and  impeded  by  the 
erection  of  the  tower,  and  a  new  road  by  a  more 
distant  and  circuitous  way  and  entrance  on  the 
south  side  has  been  made  in  Ueu  thereof,  without 
any  legal  sanction  or  any  authority  whatever.  That 
tiie  old  road  and  entrance  by  which  alone  access  was 
obtained  to  the  chapel,  is  now  claimed  by  the 
present  owner  of  Sydmonton-house,  as  his  private 
guden-road ;  and  that  he  has,  at  present,  no  admis- 
sion by  the  former  way,  but  by  the  favour  of  the 
proprietor  of  the  ground  adjoining. 

Ae  18th  April  had  been  fixed  peremptorily  for 
the  hearing  of  the  cause,  but  Mr.  Rugg  did  not 
s^ipear,  and  his  proctor  i^>plied  for  a  postponement 
on  the  ground  of  Mr.  Bugg's  illness,  and  stated  that 
he  intended  to  appear  in  person.  The  application 
was  refused,  on  consideration  of  all  the  circum- 
stances.   The  hearing  waa  continued  on  the  27th 


April,  on  which  day  Mr.  Rugg  appeared  in  person 
and  argued  his  case  ^  and  counsel  for  the  promoter 
having  briefiy  replied,  the  court  took  time  to 
consider  its  judgment. 

Dr.  Deane,  Q.  C.  and  Dr.  Swab^  appeared  for  the 
promoter. 

May  2. — Sir  B.  Phillixore.— It  is  not  necessary 
to  consider  the  question  whether  or  no,  previously 
to  Aug.  1865,  the  church  which  occupied  the  site  of 
the  present  church  built  in  1858,  had  been  conse- 
crated or  not.  The  order  in  council  which  dates 
from  the  18th  Aug.  1852,  severs  the  chapelrles  of 
Ecchinswell  and  Sydmonton  from  the  vicarage  and 
parish  church  of  Kingsdere,  and  forms  them  ^*  into 
a  separate  parish  for  ecclesiastical  purposes,  and  a 
perpetual  curacy  and  benefice,  by  the  name  or  style 
of  the  perpetual  curacy  of  Ecchinswell  with  Syd- 
monton." The  same  order  redtes :  *<  That  there  is 
in  each  of  the  said  chapelries  a  church  or  chape], 
that  of  Ecchinswell  bdng  nearly  two  miles,  and 
that  of  Sydmonton  being  about  three  miles  distant 
from  the  parish  church  of  Kingsdere."  It  further 
recites  that  each  of  the  chapelries  has  its  own 
churchwardens;  that  the  tithe  rentcharge  of 
Ecchinswell  was  commuted  at  60/L,  and  that 
of  Sydmonton  at  50L  8«.  6d. ;  that  the  fees  of  both 
chapelries  were  2L  These  recitals  in  the  order  in 
council  furnish  evidence  which  the  court  is  bound 
to  accept  so  far  as  they  affect  the  question  now 
before  it.  Mr.  Rugg  was  in  Sept  1852  instituted  as 
incumbent  of  Ecchinswell  with  Sydmonton.  Mr. 
Kingsmill,  the  principal  owner  of  land  in  the  parish, 
rebiSlt  the  chapel  at  Sydmonton  in  1853.  It  appears 
from  tiie  pamphlet  printed  by  Mr.  Rugg  (which  has 
been  admitted  as  evidence  iu  the  cause),  p.  6,  that 
for  twelve  years  divine  service  was  performed  by 
him  at  Sydmonton.  That  in  1863  he  had  an  unfor- 
tunate quarrd  with  Mr.  Kingsmill  about  sittings  in 
the  chapel,  and  thereupon  suspended  divine  service 
in  the  diapd  of  Sydmonton,  which  was  no  doubt 
illegal  as  well  as  wrong.  On  Dec  17th  the  bishop 
wrote  to  Mr.  Rugg,  endosing  a  letter  from  one  of 
the  diurchwardens  of  Sydmonton,  complaining  of 
Mr.  Rugg  that  on  various  Sundays  there  was  no 
service  at  Sydmonton ;  that  Mr.  Rugg  said  he  was 
not  well  or  strong  enough  sometimes  to  perform 
service,  and  the  writer  adds,  "he  says  he  is  not 
compelled  to  take  the  service  at  Sydmonton  because 
the  church  was  not  consecrated  when  rebuilt/'  that 
is,  in  1853.  On  Dec.  21  Mr.  Rugg  wrote  a  long 
answer  to  the  bishop,  in  which  he  maintained  that 
as  the  church  was  not  consecrated  he  was  not 
legally  bound  to  perform  service  in  it,  and 
observed  that  '*  the  portion  of  the  endowment 
as  regards  Sydmonton  does  not  amount,  after 
the  outgoings,  to  more  than  20/.  a  year.  A 
further  correspondence  ensued  between  Mr.  Rugg 
and  the  bishop,  in  which  the  former  maintained  that 
he  was  not  bound  to  officiate  in  an  unconsecrated 
church.  Early  in  Aug.  1865  (p.  19)  Mr.  Rugg 
received  notice  that  the  bishop  mtended  to  conse- 
crate the  chapeL  Mr.  Rugg  declared  that  he  would 
not  consent  to  the  consecration  and  refused  the  use 
of  his  key  for  the  purpose  of  opening  the  door  of 
the  church.  The  bishop  however  proceeded  to  per- 
form his  duty  and  consecrated  the  church  on 
Aug.  17, 1865.  Mr.  Rugg  maintains  that  this  con- 
secration has  had  no  legal  effect,  and  admits  that 
he  has  performed  no  divine  service  at  Sydmonton 
on  the  days  laid  in  the  articles,  and  as  I  understood 
him,  for  a  whole  year,  dating  from  the  present 
month.  There  is  no  difficulty  in  deciding  that  this 
part  of  Mr.  Rugg's  d^ence  is  untenable  and  bud.  I 
have  no  doubt  at  all  that  the  church  was  duly  and 
legidly  consecrated ;  that  Mr.  Rugg,  by  withhohling 
his  consent,  in  no  way  affected  tiie  legal  validity 
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of  the  act.     It  is  not  neoeuary  that  I  ahould 
again   adrert    to   the   order    in   ooancil,    but   I 
liatened  with  surprise   to   Mr.   Ragg's    assertion 
that    Sjdmonton    was    unendowed,    whereas    it 
is  plain  that  he  derives  nearly  as  much  income 
from    it    as   from   EcchinsweiL      However,   the 
question  of  the  validity  of  this  consecration  has 
been  determined  by  the  Privy  Council,  whose  deci- 
sion is  binding  upon  me.     It  happened  that  the 
Consistory  of  Wuicbester  granted  a  faculty  to  Mr. 
Kingsmill  for  a  vault  under  the  chancel  of  this 
chapel.   Mr.  Rugg  opposed  this  grant,  and  appealed 
to  the  Privy  Council  from  a  sentence  of  the  Court 
of   Arches  eonflrnring    this    grant.     The    Privy 
Council   on    this  occasion    decided   not   only  in 
express  terms,  but  by  their  act,  so  to  speak,  that 
this  church  was  consecrated,  for  they  granted  the 
faculty  under  conditions  to  Mr.  Kingsmill.    These 
conditions  related  to  a  further    consecration   of 
ground  adjoining  the  chapel.    It  is  needless,  how- 
ever, to  say  to  any  person  acquainted  with  eccle- 
siastical law  that  a  faculty  cannot  be  granted  for  a 
vault  in  an  unconsecrated   building.     As  to  the 
objection  raised  by  Mr.  Rugg  that  there  is  no  right 
of  way  to  this  chapel,  and  that,  therefore,  he  is 
excused  from  performing  service  therein,  to  pass 
over  the  answers  that  this  objection  is  not  sustained 
bj  any  evidence,  but  is  clearly  an  afterthought  to 
support  Mr.  Rugg's  resolution,  taken  upon  other 
grounds,  not  to  perform  service  in  this  chapel,  the 
law  seems  to  me  clear  that,  if  there*  is  no  access  to 
this  diapel  except  through  the  lands  of  Mr.  Kings- 
mill,  that  there  must  be  what  is  called  <<  a  way  by 
necessity"  over  the  land  of  Mr.  Kingsmill  to  this 
chapel,  which  is  a  public  building  to  which  all  the 
inshioners  of  Sytlmonton  have  a  right  to  resort : 
Jum's  Eocl.  Law,  vol.  1,  p.  894,  **  Church  Way ;" 
stersdorf  s  State  and  Practice,  voL  6.  p.  643.) 
The  only  question  as  to  which  there  really  can  be 
anything  Uke  a  serious  argument  in  this  ease  arises 
out  of  the  second  branch  of  Mr.  Rugg^s  defence, 
which  is,  briefly  stated,  that  in  the  case  of  an  incum- 
bent having  a  parish  consisting  of  two  benefices, 
with  a  chapel  or  church  in  each,  it  is  competent  to 
the  incombent  to  perform  service  in  one  of  these 
diapds  or  churches  alone,  and  that  by  so  doing  he 
satisfles  tilie  requisitions  of  the  Act  m  Umformity 
and  of  the  general  ecclesiastical  law;  that  a  dis- 
cretion as  to  this  matter  is  vested  in  the  incumbent, 
and  not  in  the  bishop;   that  the  parishioners  of 
Sydmonton,  whatever  may  be  said  in  the  order  of 
oouncil,  have    no  right  or  title  to  have    divine 
service  perfonned  at  all  in  their  church.    Hie  con- 
sequence, I  may  observe,  of  this  position  would  be 
that  they  would  be  altogether  deprived  of  their 
strict  right  to  attend   divine  service ;  for  if  the 
acooBDunodation  of  Ecchinswell  be  only  sufficient  for 
the  parishioners  of  that  chapelry,  the  parishioners 
of  Sydmonton  have  certainly  no  legal  right  to  sit- 
tings in  the  church  of  Ecchinswell.    Another  con- 
sequence would  be  that  if  Mr.  Rugg  chose  to  shut 
up  the  chapel  of  Ecchinswell,  wherein  the  majority 
or  ihe  parishioners  reside,  and  perform  service  in 
Sydmonton  alone^  it  would  be  competent  to  him  to 
do  so.    It  is  not  denied  that  by  the  existing  law 
Mr.  Rugg  is  compellable  to  perform  morning  and 
eveninff  service  in  his  parish,  according  to  the 
Act   (rf    Uniformity   as   &    14    Car.   2,    s.    2). 
According  to  the  provisions  of  the  1  &  2  Yict  c.  106, 
sect.  80,  the  bishop  may  order  two  full  services, 
including  a  sermon  or  lecture,  to  be  performed  on 
every  Sunday  throughout  the  year,  in  the  church 
or  chi^>el  of    every  or  any  benefice   within   his 
diocese ;  but  in  this  case  the  exercise  of  his  discre- 
tion is  restrained  by  the  conditions  relative  to  the 
value  of  the  living  and  the  number  of  the  popular 
tion.    But  no  such  restriction  is  imposed  upon  the 
authority  of  the  bishop  to  compel  the  performance 


of  two  servioes  in  each  chapel  of  a  parish.    The- 
17  Car.  2,  c.  3,  sect.  1,  p.  4,  was  cited  by  Mr.  Rugg;. 
but  in  the  first  place  the  statute  applies  only  to 
a  very  particular  class  of  church3s,  those  of  cities 
and  towns  coipoiate,  and  in  the  second  place  the- 
principle  of  the  Act  is  directly  opposed   to   Mr. 
Rugg's  aiigument,  for  tlie  discretion  as  to  tlie  p^ 
formance  of  divine   service  is  expressly  vested  la 
the  bishop  and  not  in  the  minister.    There  are  ia 
this  kingdom  many  parishes  which  contain  united 
benefices,  with  a  church  in  each,  and  it  is,  I  believe^ 
for  the  very  first  time  that  it  has  been  contended  by 
the  incumbent  of  such  a  parish  that  it  is  competent 
to  him  to  perfonn  divine  service  in  one  of  these- 
chapels  only,  and  that  the  inhabitants  of  the  dis- 
trict in  which  the  other  church  is  situated  may  be 
deprived  of  their  right,  e<|ually  recognised  by  the 
common  and  by  the  ecclesiastical  law  of  this  realm, 
to  the   performance  of   divine   service   by   their 
minister  in  their  own  church.    To  whom  are  these- 
parishioners  to  look  for  redness  for  this  wrong  done 
to  them  ?    How  are  they  to  obtain  the  performance 
of  divine  service  in  this  church?    Surely  by  an 
appeal  to  the  authority  of  their  bishop.    He  has  the 
cura  cwnanan  cmimarum  within  his  diooese ;  it  is  hia 
bounden  duty  to  enforce  in  every  church  within  hia 
diocese  the  performsnce  of  the  services  preecribeA 
in  the  Book  of  Common  Prayer;  and,  where  th» 
circumstances  of  the  parish  are  unfortunately  such 
as  not  to  furnish  the  means  of  performing  full 
divine  service  in  both  churches  of  an  united  paririi, 
it  is,  in  my  opinion,  cleariy  the  intendment  of  the 
law,  ancient  and  modem,  common  and  eodedaatieal, 
as  w^  as  of  the  particular  order  in  council,  under 
which  these  parishes  were  united,  that  a  servioe 
should  be  performed  every  Sunday  in  each  church  ^ 
so  that  the  inhabitants  of  both  parishes  should  have 
access,  upon  this  holy  day  at  least,  to  their  re^ieo- 
tive   churches,    and   receive   the   benefit   of   the 
ministrations  of  the  Church,  according  to  such  tL- 
distribution  of  the  duty  of  the  incumbent  aa  may 
best  secure  this  object — that  is,  aooording  to  the 
opinion  of  the  bi^op  in  this  case^  by  alternate 
morning  and  evening  servioes  in  the  two  churches* 
I  see  no  reason  to  doubt  that  the  general  authority 
of  the  ordinary  in  matters  of  this  kind,  recognised 
by  the  universal  ecclesiastical  law  as  inherent  in  the 
nature  of  his  office,  and  necessazy  for  the  perfdrm- 
ance  of  the  duties  which  are  cast  upon  him,  is  pro- 
perly applied  to  a  case  of  this  kind.    I  think  that 
the  parishionera  of  Sydmonton  are  entitled  to  the 
performance  of  a  servioe  by  their  minister  in  tMr 
church  every  Sunday ;  tiiat  the  Bishop  lias  ri^tly 
exercised  his  discretion  in  commanding  Mr.  Bugg 
to   perform  this  service;   and   I   must  formally 
admonish  Mr.   Rugg — as  I  now  do— to  obey  the 
direction  of  his  ordinary.    It  is  right  that  I  should 
call  the  serious  aitention  of  Mr.  Rugg  to  the  order 
of  this  court    I  am  glad  to  perceive  that  he  has 
the  assistance  of  an  experienced  proctor,  from  wliam 
he  may  learn,  if  not  otherwise  informed,  that  a  dis- 
obedience to  the  orders  of  this  court  will  be  attended 
with  the  grave  penal  consequences  which  the  law 
attaches  to  the  c^ence  of  contumacy.    I  must  f ur» 
ther,  in  the  execution  of  my  duty,  oondenm  Mr*. 
Rugg  in  all  the  costs  of  these  proceedings. 

Proctors  for  the  promoter,  Moore  and  Charr^ 
Proctor  for  the  defendant,  BrQok$. 
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COU&T  OF  aUBElT'S  BEITCH. 

Xtpoctod  bj  T.  W,  SAinmEBfl  and  J.  Bhobtt,  Esqn., 
B«nriitan-«i-Law. 

StUurtky,  AprU  26,  18«8. 

Watkinb  (app.)  17.   The    Churchwabdbmb   and 
Ot£R8bbb8  of  Milton   nbzt  Gbaybbbnd  and 

XBB  ASBBSSMBNT  COMMITXEB  OF  THB  GbAVBBBND 

AND  MiLTON  Union  (reaps.) 

PooF'^rtiU-^'Ofxifi^paHim'^Exclasht  use — Licence — 
Moorings  in  river — Coal-hulk, 

l%e  conservators  oj  the  river  Thames  fixed  certain  moor- 
ings in  the  bed  of  the  river,  and  by  a  written  document 
granted  to  the  appellant,  the  owner  of  a  coal  hulk, 
**  Uberty  and  licence  to  fasten  and  henceforth  keep 
Jastened  his  coal  hulk  or  vessel  called  the  Black  Prince, 
to  the  moorings  placed  by  the  conservators  in  the  said 
river  at  Gravesend  Reach  until  either  party  shall  have 
given  to  the  other  one  calendar  month^s  notice  in  writina 
to  determine  and  put  an  end  to  the  licence ;"  in  consi' 
deration  whereof  the  appellant  agreed  with  the  con- 
servators '*  to  pay  towards  the  expenses  of  the  said 
coneervators  in  placing,  mmntaintng  and  repairing 
the  said  moorings  the  annucU  sum  oj  sum  of  ZOL,  and 
the  proportion  of  ^QLfor  any  less  period  than  a  year.** 
The  appeUanCs  hulk  remained  fastened  to  these  moor- 
ings for  about  five  years,  and  during  that  time  the 
<meUant  enjoyed  the  exclusive  possession  oJ  them. 
The  moorings  consisted  of  two  large  fan-shaped  screws 
fixed  into  the  soil,  and  the  chains  connected  with  them : 

EeU,  that  the  document  above  referred  to  amounted  only 
to  a  Seenee  to  use  the  moorings,  andnot  to  a  demise  of 
Asm  to  the  appelkmt ;  that  he  was  not  the  occupier, 
and  therefore  was  not  Hable  to  be  rated, 

Casx. 

1.  This  U  a  case  stated  by  consent  of  the  parties, 
under  the  provisions  of  the  statute  12  &  13  Vict, 
c.  45,  8.  11,  and  the  question  for  the  opinion  of  the 
court  relates  to  the  rateability  of  tiie  appellants  to 
the  poor-rates  made  and  to  be  made  for  theparish 
of  Milton-neztrGraresend  in  the  county  of  Kent. 

2.  In  a  Valuation  list  for  the  said  parish,  made 
imder  the  provisions  of  the  statutes  25  &  26  Vict, 
c.  103,  and  27  &  28  Yict.  c.  39,  and  in  the  rate,  the 
name  of  the  appellant  WUllam  Watkins  is  inserted 
in  manner  following,  that  is  to  say : 


I 


WfttUns 


Nuiie 

of 
Owner. 
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Land 
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1600 
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ill 
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£300 


II 


£340 


3.  The  land  mentioned  in  the  column  headed 
''Description  of  Property"  is  part  of  the  bed  of 
the  river  Thames  within  the  parish  occupied  by  the 
moorings  hereiaafter  mentiocled.  By  virtue  of  the 
Conservancy  Acts  1867  and  1864  hereinafter  men- 
tioD«d,  the  bed  and  soil  of  the  river  Thames  are 
vested  in  the  conservators  of  the  said  river.  The 
ooal-hulk  mentioned  in  the  same  column  is  the 
hoik  called  the  Elack  Prince  in  the  column  headed 
''Name  and  Situation  of  Property,"  and  belongs  to 
the  said  appellant,  and  lies  afloat  on  the  river 
Thames,  within  the  boundary  of  the  parish  of 
lIHton  aforesaid.  It  is  an  iron-buUt  vessel  of  1600 
tons,  ezproasiy  constructed  for  the  purpose  of  being 
fastened  to  the  moorings  hereinafter  mentioned,  and 
vsed  as  a  depository  for  coals. 

4.  The  said  hulk  has  not  in  itself  any  means  of 
loeomotioB,  either  by  eaila  or  engines.    The  coola 


stored  therein  are  brought  up  in  colliers,  which  can 
run  alongside  at  all  times  of  the  tide,  and  discharge 
their  cargo  into  it.  The  coals  being  thus  deposited 
in  the  same  way  as  coals  are  deposited  in  warehouses 
or  storehouses  built  on  wharves,  are  partly  sold  to 
the  owners  of  steam  tugs  and  other  steam  vessels^ 
and  partly  used  by  the  said  appellant  for  steam  tugs- 
of  his  own.  In  either  case  the  steam  vessel  can 
receive  the  coal  by  coming  alongside  the  hulk  ia*. 
the  same  manner  as  the  collier  which  previously 
discharged  it;  or  if  occasion  should  require  the 
hulk  itself,  with  its  store  of  coals,  can  be  loosed, 
from  its  moorings,  and  towed  by  a  steam  tug  to  any 
part  of  the  river  where  there  is  sufficient  waten. 
It  has,  however,  been  at  its  present  moorings  since 
July  1863,  without  removal,  but  in  the  ordinary 
course  of  things  will,  from  time  to  time,  at  intervala 
of  four  or  Ave  years,  require  removal  for  repairs. 

5.  The  hulk  is  fitted  with  proper  apparatus  for 
lifting  coals  and  transferring  them  from  the  colliers 
to  its  own  hold,  and  from  its  own  hold  to  any 
vessel  which  may  be  placed  alongside,  and  also  with, 
a  cabin  which  is  occupied  by  servants  of  the  said 
appellant,  who  reside  there  day  and  night,  and  have 
charge  of  the  hulk  and  the  coals  kept  there  in. 
store. 

6.  The  moorings  to  which  the  hulk  is  secured  are 
permanently  fixed  in  the  bed  and  soil  of  the  river 
Thames  by,  and  are  the  property  of,  the  conser- 
vators of  the  river  Thames,  incorporated  and  acting, 
under  the  provisions  of  the  Thames  Conservancy 
Acts  1857  and  1864,  which  are  to  be  taken  as  part 
of  this  case,  and  such  moorings  were  fixed  for  the 
use  of  the  hulks  of  the  said  appellant.  They  are 
not  provided  with  buoys,  as  is  usual  with  moorlnga 
which  are  laid  down  for  the  temporary  use  of  vessela^ 
in  the  river. 

7.  The  said  moorings  consist  of  two  large  iron, 
fan-shaped  screws,  which  are  screwed  into  the  bed 
or  soil  of  the  river  to  the  depth  of  about  eight  feet, 
and  at  a  distance  of  about  forty  feet  from  each 
other.  They  are  connected  together  by  means  of 
two  chains,  which  are  shackled  one  to  each  screw, 
and  both  to  a  central  ring ;  from  this  ring  a  third 
chain,  called  a  "pennant,"  is  carried  up  to  the 
surface  of  the  water,  where  it  terminates  in  another 
ring,  to  which  ring  the  hulk  is  fixed,  as  hereinafter 
mentioned. 

8.  The  whole  of  these  moorings  are  the  property 
of  the  conservators,  and  they  are  used  by  the  said 
appellant  by  virtue  of  the  following  document : 

We,  Ifae  oonaervalorB  of  the  Blrer  Thamefl^  do  grant  %o 
WiUiam  Watklna,  of  fiS,  Llme-atreet,  Ci^,  and  BlackwaU, 
liberty  and  lioenoe  to  fasten  and  henceforth  keep  fastened  hia 
ooal  fanlk  or  vmmI  called  the  BkKk  Prince  to  the  moorings 
plaoed  by  the  eonaervatora  tn  ttie  aald  river  at  Qr&Teeaad 
Beacb^  until  either  party  shall  have  given  to  the  other  one 
calendar  month's  notice  in  writing  to  determine  and  put  an 
end  to  thia  lioence.  In  oohalderatlon  whereof  the  aaid  William 
Watklna  agrees  with  the  aaid  eonaervatora  to  pay  towarda 
the  expensea  of  the  aaid  oonaervatora  in  placing,  makitain- 
ing,  and  repairing  the  said  mooringa,  the  annual  sum  of 
thirty  pounds,  and  the  due  proportion  of  thirty  pounds  for 
any  leaa  period  than  a  year,  the  flrat  payment  to  be  made  oa 
the  ^9th  Sept  18C4 ;  and  the  aaid  WUliam  Watkioa  further 
agrees  that  no  more  than  three  TeBsela  shall  at  any  one 
time  be  fastened  or  attached  to  the  said  coal  hulk.  Pro- 
vided that  under  no  circumstanoea  whataoever  shall  the  said . 
eonaervatora  be  liable  for  any  damage  or  loss  arising  from 
or  in  conaequence  of  the  breaking  of  the  moorings,  chains, 
or  any  imperfectiona  or  failure  of  the  aaid  mooringa 

Dated  8rd  Aug.  1868.  (Signed)       fi.  Bubstall,  Sea 

9.  The  chain  cables  of  the  hulk  itself  are  shackled 
to  the  upper  ring  of  the  moorings  above  described, 
and  are  brought  on  board  through  the  hawse  pipes, 
and  screwed  to  a  windlass  by  means  of  which  the 
hulk  itself  is  heaved  up  to  or  shackled  off  from  the 
moorings.  The  hulk  is  moored  entirely  by  the 
stem,  and  swings  with  the  tide,  and  alters  its 
position  to  the  set  of  the  current.  It  never  takes 
the  ground  at  any  time,  or  under  any  circumstances* 
Seven  other  hulki  belonging  to  different  owners^ 
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and  each  haying  a  separate  and  distinct  mooring  are 
also  incladed  in  the  valuation  list  and  rate,  ^e 
amounts  at  which  they  are  ralued  yaiying  in  each 
case  principally  according  to  the  size  of  Uie  hulk. 
Each  of  the  owners  and  occupiers  of  such  other 
hulks  has  also  separately  appealed  to  the  said 
sessions  against  the  said  rate,  and  it  has  been  agreed 
that  but  one  of  such  appeals  shall  be  proceeded  with, 
and  the  decision  of  the  court  thereon  shall  govern 
all  the  rest,  and  that  each  appellant  shall  be  con- 
tributory to  the  costs  of  and  attending  such  appeal, 
and  the  proceedings  therein. 

10.  The  said  appellant  duly  appealed  to  the 
assessment  committee  against  the  said  valuation 
list  on  the  following  grounds  :  That  the  said  sand 
and  coal  hulk  thereon  are  not  liable  to  be  rated  to 
the  relief  of  the  poor ;  that  the  appellant  is  not  the 
occupier  of  any  land  with  coal  hulk  thereon  in  the 
said  parish;  that  the  appellant,  if  rateable  at  all, 
was  over  rated,  both  as  respects  the  gross 
estimated  rental  and  the  net  rateable  value  of  ibe 
property ;  and  upon  the  said  appeal  he  failed  to 
obtain  any  relief. 

11.  The  appellant  thereon  gave  due  notice  of 
appeal  to  the  Quarter  Sessions  of  and  for  the 
borough  of  Gravesend  against  a  rate  for  the  relief 
of  the  poor  of  the  said  parish  of  Milton,  made  in 
accordance  with  the  said  valuation  list  on  the  7th 
June  1866,  whereupon  it  was  agreed  that  this  case 
should  be  stated  by  consent  under  the  provisions  of 
the  statute  firstly  above  mentioned.  It  is  further 
agreed  that  neither  party  shall  raise  any  technical 
difficulties  or  objections,  and  that  the  case  should 
be  decided  on  the  merits.  The  court  is  to  be  at 
liberty  to  draw  any  inferences  of  fact  if  it  should 
think  fit  so  to  do,  and  may  order  the  case  to  be 
amended  in  any  way. 

12.  The  question  for  the  opinion  of  the  court 
therefore,  is,  is  the  appellant  William  Watkins, 
liable  to  be  rated  to  the  relief  of  the  poor  of  the 
aaid  parish  of  Milton  in  respect  of  his  occupation 
of  the  said  land  and  hulk,  under  the  circumstances 
fltated  in  this  case  ? 

18.  If  he  IS  so  liable,  the  valuation  list  and  the 
rate  of  the  7th  June  1866  are  to  be  confirmed  so 
far  as  to  retain  the  name  of  the  appellant  and  the 
description  of  the  property  therein,  otherwise  the 
same  are  to  be  amended  by  striking  the  name  of 
the  appellant,  and  the  description  of  property  out 
of  both.  If,  however,  the  court  should  be  of 
opinion  that  the  appellant  is  rateable  in  respect  of 
any  portion  of  the  property,  tiien  the  rate  and 
valuation  list  are  to  be  amended  according  to  the 
judgment  of  the  court,  and  the  amount  is  to  be 
agreed  upon  between  the  parties.  And  it  is  further 
agreed  that  a  judgment  in  conformity  with  the 
decision  of  this  court,  and  for  such  costs  as  tiiis 
court  shall  adjudge,  may  be  entered  on  motion  by 
either  party  at  the  general  quarter  sessions  of  the 
I)eace  for  the  said  borough  of  Gravesend  holden 
next,  or  next  but  one,  after  such  decision  shall  have 
been  given. 

Borrow;  (with  whom  was  Francis)  for  the  .  ap- 
pellant. The  manifest  informality  in  the  rate  wUl 
not  be  insisted  on  in  the  present  case.  The  real 
question  is  whether  the  appellant  is  rateable 
in  respect  of  an  occimation  by  this  hulk. 
There  is  no  occupation  of  the  moorings  whatever 
by  the  appellant.  The  document  set  out  in  para- 
graph 8  of  the  case  amounts  merely  to  a  Ucence  by 
the  conservators  of  the  river  Thames  to  the  appel- 
lant to  keep  his  hulk  fastened  to  the  moorings 
placed  by  them  in  the  river,  "niere  is  nothing  in  it 
to  exclude  the  conservators  from  the  use  of  the 
moorings,  in  fact  the  property  continues  in  them. 
The  ground  really  occupied  is  not  that  perpendicu- 
larly  imder  the   hulk,  but    that  to  which   the 


moorings  are  fastened,  and  that  must  be  held  to  be 
occupi^  by  the  conservators,  not  by  the  aj^llant. 
If  the  appdlant's  hulk  slipped  off  from  its  moorings, 
the  occupation  of  the  land  by  the  moorings  woidd 
continue  as  before,  t.e.  the  occupation  by  means  of 
the  fan-shaped  screws  and  chains,  which  belong  to 
the  conservators.  The  licence  given  to  the  appellant 
to  fasten  the  hulk  to  these  moorings  does  not  prevent 
the  conservators  from  mooring  their  own  boats  to 
them  also.  The  terms  of  the  licence  bear  out  this 
view ;  for  Mr.  Watkins  is  not  to  pay  the  whole 
expenses  of  these  moorings,  but  only  ''to  pay 
towards  the  expenses  of  the  said  conservators  of 
placing,  maintaining,  and  repairing  the  said  moor- 
ings the  annual  sum  of  80/."  One  test  of  occupa^ 
tion  is  the  right  to  bring  an  action  of  trespass. 
Kow  the  appellant  could  not  bring  an  action  of 
trespass  against  the  conservators  for  fastening  any 
of  tneir  own  boats  or  yachts  to  these  moorings.  In 
JR.  V.  The  Trent  cmd  Mers^  Navigation  Compamf^ 
4  B.  &  C.  62,  where  a  canal  company  having  entered, 
under  a  power  in  a  contract,  on  the  possession  of 
certain  quarries,  and  continued  to  work  them  for 
twenty  years.  Abbot,  C.J.  says,  "The  owners 
having  neglected  to  supply  the  stone  ordered,  the 
company  many  years  ago  entered,  and  have  ever 
since  worked  the  quarry  for  themselves;  and  in 
point  of  fact  no  one  else  has  ever  got  stone  there. 
But  the  right  of  the  company  was  merely  to  get  there 
what  stone  they  might  think  fit ;  ther^  was  nothing 
in  the  contract  to  prevent  the  owner  from  giving  to 
others  also  the  pnvilege  of  getting  stone  in  the 
same  quarry.  The  company  therefore  had  not  any 
sole  and  exclusive  occupation,  but  a  mere  privilege, 
and  consequently  were  not  liable  to  be  rated  to  the 
relief  of  the  poor."  An  authority  to  the  same  effect  is 
IL  V.  Tht  Mersey  and  Irwell  Navigation  CompoKg 
(9  B.  &  C.  95.)  There  Parke,  J.  says,  "  The  question 
is  whether  tiaey  (the  appellants)  are  occupiers  of 
land  ?  If  they  have  a  mere  easement  they  are  not 
rateable.  Persons  who  have  a  right  of  common,  a 
right  of  way-leave,  or  a  right  of  ferry,  are  not  rate- 
able ...  No  person  can  be  an  occupier  unless 
he  has  the  exclusive  right  to  ei^oy  some  portion 
of  the  soil."  The  case  of  Beg.  v.  Morrish  (32  L.  J., 
245,  M.  C.)  is  decisive  in  favour  of  the  appellant. 
Wightman,  J.  says  "  To  make  the  occupier  liable^ 
the  occupation  ought  to  be  exclusive  in  its  nature. 
Here  the  appellant  could  badly  liave  power  to  turn 
off  the  commissioners  and  their  friends  if  they  had 
chosen  to  walk  through  the  40,000  square  feet  of 
the  exhibition  premises  which  had  been  appropriated 
to  him  with  the  exclusive  privilege  of  sellmg  refresh- 
ments. The  commissioners  would  have  a  right  to 
walk  over  that  part,  leaving  to  the  appellant  his 
exclusive  right  of  selling  the  refreshments.  It 
seems  to  me  that  there  was  a  mere  grant  of  the 
licence  to  exercise  the  right  of  supplying  refresh- 
ments within  the  space  allotted  to  him,  and  for  the 
purpose  of  exercising  that  right  to  make  certain 
erections,  but  that  there  was  no  such  occupation  as 
would  make  him  liable  to  pay  rates."  Reg,  v.  Morrison 
(I  £1.  &  Bl.  150)  is  also  an  authority  in  favour  of  the 
appellant.  Reg,  v.  Forrest^  27  L.  J.  96,  M.  C,  in 
which  the  barge  at  low  water  rested  on  blocks  fixed 
into  the  bed  of  the  river  for  the  purpose,  is  distin- 
guishable from  the  present  case.  Lord  Campbell, 
C.  J.  states  the  reasons  for  holding  the  appellants 
in  that  case  rateable :  "  At  low  water  the  iner  rests 
on  blocks  fixed  in  the  bed  of  the  river  for  tiiat 
purpose ;  at  other  times  it  floats,  but  at  all  times  it 
is  kept  in  its  place  by  iron  chain  cables  fastened  to 
iron  anchors  placed  in  the  bed  of  the  river,  and  by 
an  iron  chain  attached  to  an  iron  staple  fixed  in  the 
stone  stairs  which  constitute  the  landing-place. 
There  it  Ium  remained  for  fourteen  years,  and  there 
only  can  it  be  used  for  the  purpose  to  which  it  is 
to  be  applied.    It  therefore  has  a  locality,  and  the 
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appeilantB  are  the  occupiers  of  land  by  the  use 
which  they  make  of  the  blocks,  of  the  stairs  for 
boldiog  the  staples,  and  of  the  iron  anchors  per- 
manently fixed  in  the  bed  of  the  river."  These 
reasons  do  not  apply  to  the  present  case. 

Inderwick  for  the  respondents. — Though  the  docu- 
ment in  this  case  is  called  a  licence,  the  whole  of  the 
ctrcamstances  of  the  case  show  that  the  appellant 
WIS  in  the  occupation  of  the  moorings,  llie  hulk 
is  stationary,  and  has  been  in  the  same  position 
since  1863.  [Blackburn,  J. — ^Ilie  question  really 
comes  to  this,  whether,  in  fact,  the  conservators 
have  merely  given  a  licence  to  the  appellant  to  use 
these  moorings,  or  whether  there  has  been  a  hiring 
of  them  to  Mm.]  Even  a  licence  gives  a  sufficient 
oocapation  to  render  the  licence  rateable :  (Electric 
Ttkgrmh  OmqHxtn/  v.  The  Overseers  of  the  Poor  of 
SalfirJ,  11  Ex.  181.)  [Blackbtjbn,  J.^But  in  that 
case  the  appellants  were  the  occupiers.  A  number 
of  decisions  show  that  anything  in  the  nature  of  a 
mere  easement  is  not  enough.]  Beg,  v.  Leith, 
21  L.  J.  119,  M  C,  is  also  in  favour  of  the  conten- 
tion of  the  respondents.  [Lush,  J.— In  that  case 
the  floating  pier  was  annexed  to  the  mainland.] 
The  case  of  Kea.  v.  Morrish,  82  L.  J.  245,  M.  C,  is 
different  from  uie  present,  as  in  that  case  there  was 
no  occupation  except  for  a  part  of  each  day,  the 
appellant  being  obliged  to  leave  at  night.  Here  the 
occupatioa  was  permanent. 

Blackbubn,  J. — ^The  question  here  is  whether 
or  not  tho  appellants  are  rateable.  The  entry  no 
doubt  is  inartindally  made  as  if  the  property  were 
the  hulk  itself,  but  the  question  really  is  whether 
tiie  appellant  is  occuftter  of  part  of  the  soil  of  ttte 
liTer  Thames  in  such  a  way  as  to  be  rateable  for 
the  value  of  the  land,  that  being  rendered  more 
TBloable  by  the  Bladt  Prince  being  moored  to  it. 
The  materul  facts  are  stated  in  the  sixth,  seventh, 
and  eighth  paragraphs  of  the  case^  and  it  appears 
from  them  that  the  conservators  of  the  Thames 
made  moorings  in  the  river  specially  for  the  pur- 
pose of  having  this  hulk  attached  to  them,  and  that 
the  mooringmre  fixed  in  the  bed  of  the  river ;  and 
thore  can  be  no  doubt  that  they  do  occupy  part  of 
the  soiL  They  are  described  as  "two  large  iron 
fan-shaped  screws  screwed  into  the  soil,  and  the 
chains  connected  with  them,'*  and  these  moorings 
sre  so  attached  to  the  soil  of  the  river  that  if  the 
appellant  is  occupier  of  them,  he  is  occupier  of  tiie 
bed  of  the  river.  Now  the  conservators  are  the 
owners  of  the  soil  and  of  the  moorings  also,  and 
they  miffht^  if  they  wished,  have  demised  them  to 
the  appeuant  for  the  purposes  of  mooring,  and^  thea 
the  appellant  would  have  been  occupier  of  the 
land.  But  they  might  also  keep  the  possession 
in  themselves  so  as  to  be  the  occupiers,  and  for  a 
sum  of  money  or  any  other  consideration  ^ey 
mi^t  grant  to  another  person  the  privilege  or  ease- 
ment that  he  should  attach  his  barge  to  them,  in 
which  case  they  would  still  continue  to  be  the  occu- 
piers, and  as  such  would  be  rateable,  the  value 
of  the  land  being  probably  to  be  measured  by  the 
amount  paid  to  them  by  the  licensees.  Now,  which 
<tf  these  has  been  done  in  the  present  case?  The 
conservators,  by  their  agreement  with  the  appellant, 
'* grant  to  him  liberty  and  licence*' — ^they  do  not 
use  words  of  demise— "to  fasten  and  henccdforth 
keep  fastened  his  coal  huUc,  a  vessel  called  the 
Bkik  Prince,  to  the  moorings  placed  by  the  conser- 
vators in  the  said  river  at  Gravesend  Beach,  until 
either  party  shall  have  given  to  the  other  one 
calendar  month's  notice  in  writing  to  determine  and 
pat  an  end  to  this  licence.  In  consideration  whereof 
the  said  Wm.  Watkins  agrees  with  the  said  conser- 
vators to  pay  towards  the  expenses  of  the  said  con- 
semtors  in  placing,  maintaining,  and  repairing  the 


said  moorings,  the  annual  sum  of  30L"  Now,  stopping' 
there,  there  is  nothing  in  express  terms  to  show 
that  they  intended  to  part  with  the  possession.  The 
express  terms  do  not  show  such  an  intention,  nor 
do  I  think  there  is  anything  else  to  show  it. 
There  might  be  reasons  for  not  doing  so ; 
there  might  be  circumstances  under  which  they 
would  not  wish  to  make  a  demise.  If  they  did 
make  a  demise,  and  they  wished  for  any  reason  to 
get  back  possession  of  the  moorings,  they  could  not 
do  so  without  an  action  of  ejectment,  whereas 
otherwise  they  could  put  an  end  to  their  licence. 
Hiis  much  is  clear,  that  they  have  not  in  express 
terms  said  they  would  demise.  Then,  I  think,  from 
the  terms  in  which  it  is  said  that  they  must  be  paid 
certain  money  towards  repairing  and  maintaining 
the  moorings,  it  is  to  be  inferred  that  the  conser- 
vators are  to  do  so  ;  and  though  maintaining  and 
repairing  are  not  inconsistent  with  the  fact  of  a 
demise,  prtrndfade  the  person  who  is  to  repair  such 
a  thing  as  this  is  the  person  in  whose  possession  it 
is.  Therefore  I  think  that,  primd/ade,  it  would  not 
be  a  demise,  but  a  mere  licence.  Against  that  it  is 
said  that  there  is  the  sole  and  exclusive  occupation, 
and  it  appears  that  for  five  years  the  appellant  has 
had  the  sole  use  of  the  moorings,  and  if  any 
rival  hulk  were  moored  there  it  would,  I  think, 
have  been  contrary  to  what  the  parties  in- 
tended. But  that,  though  an  important  con- 
sideration, is  hardly  conclusive.  There  may  be  a 
great  many  easements  for  the  benefit  of  one  person 
solely,  which  yet  do  not  make  him  rateable  in 
respect  of  it,  such  as  a  way-leave  to  carry  coals 
from  a  colliery  to  the  seashore,  where  a  person  has 
the  sole  use  of  it.  A  more  familiar  case  is  that  of 
a  lodger  who  has  the  sole  right  to  certain  rooms  in 
a  house,  but  is  not  thereby  made  the  occupier, 
where  the  agreement  is  that  the  tenant  should 
retain  possession,  the  lodger  being  merely  an  inmate. 
In  such  a  case  the  tenant  who  occupies  is  rateable, 
and  not  the  lodger  who  has  the  exclusive  use.  So 
here  tb.e  fact  of  the  appellant  having  exclusive 
possession,  so  that  it  would  be  a  breach  of  contract 
to  allow  another  barge  to  be  moored  there,  is  not 
decisive.  It  is  a  mere  contract  determinable  at  a 
month's  notice,  and  not  a  demise.  That  being  the 
result,  the  conclusion  is  that  the  appellant  is  not 
the  occupier  of  the  moorings,  but  has  merely  a 
licence  to  use  them,  and  his  case  is  analogous  to 
that  of  a  lodger  or  a  person  who  has  only  a  right  of 
way.  I  think  the  conservators  are  the  occupiers, 
ana  unless  there  is  something  in  the  Conservancy 
Act  to  free  them  from  nteability,  they  must,  I 
think,  be  held  to  be  rateable.  All  we  can  say  in 
the  present  case  is,  that  the  wrong  person  has  been 
rated.  Our  judgment  must,  therefore,  be  for  the 
appellant. 

Mbllob,  J. — ^I  am  of  the  same  opinion.  I  think 
the  facts  of  the  present  case  show  that  the  con- 
servators having  put  down  these  moorings,  and 
being  liable  to  repair  them,  have  given  to  the  appel* 
lant  a  liberty  or  personal  licence  to  moor  his  hulk 
at  this  spot ;  and  although  no  other  person  could 
properly  do  the  same  thing,  the  grant  seems  to  me 
to  amount  to  nothing  more  than  a  licence  to  the 
appellant  to  moor  his  hulk,  and  an  agreement  not 
to  give  a  similar  liberty  to  anyone  else.  He  may  * 
have  the  exclusive  use  of  the  moorings  whilst  that 
contract  remains  in  existence;  but  still  he  has 
nothing  more  than  a  licence  for  that  time,  and 
therefore  he  is  not  rateable. 

Lush,  J. — ^No  doubt  the  soil  into  which  these 
moorings  are  fixed  is  occupied  by  some  one;  the 
question  is,  whether  they  are  occupied  by  Mr. 
Watkins.  Primd  facie  the  conservators,  as  owners 
of  the  river  and  the  moorings,  are  occupiers  of  the 
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mooringt,  nnless  they  have  demited  them  to  the 
appellant.  Looking  at  the  only  document  between 
the  parties,  there  does  not  seem  to  be  any  demise 
made  by  the  consenrators,  who,  from  the  facts  of  the 
case,  are  prima  fade  liable.  The  agreement  relating 
to  the  repairs  to  be  done  by  the  conservators 
faTonrs  the  same  yiew.  I  think,  therefore,  that  the 
appellant  is  not  liable  to  be  rated. 

Jwifffmmt  far  the  appeilanU 

Attorneys  for  appellant,  Stevens,   WiUdiuon,  and 
SarriSf  for  SharlcmH  Graresend. 

Attorneys  for  lespondents,  5.  T.  SouAgtUe^toT 
SouihgaU  and  Scm^  Qrayeiend. 


G0T7KT  OF  COMMOKT  PLSAS. 

Sspsrted  by  W.  Obahak  nd  m.  W.  m^jttj^a^,  Etq^, 

BanlstttMit-Lsw 

^  Tkundojf^  JuM  4, 1868. 
Clatdov  t7.  Gbxsn. 
Gbbot  o.  GuLTiKnr. 

Public  house — Ldcenee — Troms/er  qf-^  General  Idcensifig 
Act  (9  Geo.  4,  c.  61),  ss,  11,  14. 

(r.  havifM  obtained  a  Ueenee  for  his  son  for  oarrying  on 
a  pubSchouse,  the  son  smbSufuent^  went  abroad  with- 
oiU  the  intention  of  returmng,  md  G.  then  entered 
into  a  contract  with  C.  for  the  sah  of  the  Aomm,  by 
which  he  agreed  to  make  a  good  <md  proper  assign- 
ment of  the  victnaSer^  and  other  Ueences,  C.  having 
become  acquainted  with  the  above  ciratmstanoes, 
reused  to  complete  the  confroef,  <md  cross  actions 
were  brought  to  reoover  the  penalty  and  expmsee 
incurred: 

Held,  that  G.  not  being  in  a  position  to  transfer  the 
licence  vnder  sects.  4  and  lief  the  Licensing  Act, 
had  not  the  mams  ofconqileting  his  contract,  and  that 
it  was  not  sufficient  that  he  was  reaebf  and  willing  to 
apply  for  a  new  licence  under  sect.  14,  and  therefore 
that  a.  was  entitled  to  recover. 

These  were  cross  actions  brought  mider  an 
agreement  for  the  sale  of  the  lease  and  goodwill  of 
a  pablic-house.  The  first  action  was  by  the  yendee, 
for  damages  for  a  lef nsal  by  the  vendor  to  complete 
the  contract,  and  for  a  reooyexy  of  the  deposit 
money  paid  upon  the  making  cl  the  agreement. 
The  second  action  was  by  the  Tender,  for  damages 
for  a  refusal  by  the  yeodee  to  complete  the  con- 
tract. 

The  two  actioDB  came  on  to  be  tried  before 
Boyill,  C.  J.,  at  the  Spring  Assizes  of  1867  at 
Kingston,  when  a  yerdiotwas  found  for  the  plsintifF 
in  each  cause,  subject  to  the  opinion  of  this  court 
upon  the  following 

Mr.  Nathan  Glaydon,  the  idaintiff  in  the  first  of 
the  aboye  actions,  and  the  defendant  in  the  second, 
has  for  some  years  earned  on  the  business  of  a 
publican.  Mr.  Richard  Green,  sen.,  the  defendant 
in  the  first  action,  and  the  plaintiff  in  the  second, 
has  also  been  in  business  for  some  years  as  a  pub- 
lican, and  in  Jan.  1867  was  possessed  of  a  dwelling- 
house  and  premises  situate  in  Great  New-street, 
fetter-lane,  in  the  city  of  London,  for  the  unexpired 
residue  of  a  term  of  forty  years  from  Christmas 
1866.  The  said  dwelling-house  and  premises  were 
at  that  time  used  aad  occupied  as  a  public-house, 
and  were  known  by  the  name  or  sign  of  **The 
Gentleman  and  Porter.'* 

The  case  then  set  out  the  agreement  dated  the 
17th  Jan.  1867,  and  made  between  Bichard  Green, 
sen.,  thereinafter  called  the  yendor  and  Nathan 
Qaydon  thereinafter  called  the  purchaser,  by  which 
in  ooBsideimtion  of  50^  then  paid  as  a  deposit  and 


2050L  to  be  paid  at  a  time  therein  mentioned,  the 
yendor  agreed  "to  fumidi  and  adduce  a  proper 
title,  subject  as  thereinafter  mentioned,  and  well 
and  effectually  to  assign  to  the  purchaser  the  lease 
of  *The  Gentleman  and  Porter,'  and  all  his  righ^ 
title,  and  interest  therein,  and  the  goodwill  thereof 
for  the  remainder  of  a  term  of  forty  years  from 
Christmas  1866,  subject  to  the  payment  of  rent/*  &C., 
and  to  deliyer  possession  before  the  5th  Feb.  next,. 
**  And  also  to  make  a  good  and  proper  assignment 
of  the  yictuallers*  and  other  licences  at  the  time 
aboye  mentioned,  or  as  soon  thereafter  as  might  be 
on  being  paid  for  the  time  unexpired  therein,  and 
for  that  purpose  to  attend  on  the  usual  days 
appointed  for  the  transfer  of  licences,  and  do  all 
acts  necessary  for  yesting  the  same  in  the  pur- 
chaser." "Hie  purchaser  agreed  to  accept  such 
assignment,  and  to  enter  and  take  possession  on  the 
5th  Feb.  and  pay  the  2050^1,  and  it  was  further 
agreed  that  if  either  party  should  neglect  or  refuse 
to  perform  the  agreement,  he  should  pay  the  other 
on  demand  200/. 

The  case  then  proceeded  as  follows : 

There  is  a  well  known  custom  for  the  yendor^ 
upon  the  transfer  of  the  lease  of  a  public-house^ 
immediately  after  assigning  the  lease,  and  upon 
receipt  of  the  purchase-money  to  indorse  the  magis- 
trates' and  excise  licences  under  and  by  yirtue  of 
which  the  business  of  a  publican  is  carried  on, 
thereby  professing  to  transfer  all  his  interest  therein 
to  the  purchaser,  and  the  purchaser  can  thereupon 
apply  to  a  magistrate  for  his  indorsement  on  the 
magistrates'  licence  under  the  5  &  6  Vict,  c  44,  s.  1^ 
to  enable  him  legally  to  carry  on  the  business  of  a 
publican  on  the  assigned  premises  until  the  next 
special  sessions,  when  the  licence  may  be  transferred 
to  the  purchaser  under  the  9  Geo.  4,  c  61,  s.  11. 

On  the  7th   Feb.  last  the  necessary  yaluation 
had   been   made,    and   amounted,    together    with 
the  price  of  the  lease  and  goodwiU,  and  stock- 
in-trade,  fixtures,  and  other  effects,  according  to  the 
said  agreement,  to  the  sum  of  2359il  8<.  &/.,  including 
according  to  the  said  custom,  a  sum  of  lit  7s.,  the 
estimated  yalue  of  the  said  licences,  from  the  said 
7th  Feb.  for  the  time  then  unexpired  in  the  said 
licences,  and  the  parties  by  mutual  arrangement 
met  on  the  premises  for  tiie  purpose  of  completing 
the  sale.  Mr.  Claydon  was  ready  with  the  purchase- 
money,  amounting  to  the  said  sum  of  2359^  8«.  8d[, 
according  to  the  said  yaluation,  and  was  prepared 
to  pay  oyer  the  same,  and  to  take  an  assignment  of 
the  lease,  when  diflUsulty  arose  with  respect  to  the  in- 
dorsement of  the  licences.    Mr.  Claydon,  who  had 
signed  the  agreement  in  the  belief  that  the  licences 
had  been  tiUcen  out  in  the  name  of  the  said  Mr. 
Bichard  Green,  then  first  discoyered  that  the  busi- 
ness of  a  publican  had  been  carried  on  upon  the 
said  premises  under  the  usual  magistrates'  and  ex- 
cise licences,  taken  out  in  the  name  of  Richard 
Green,  jun.,  a  sou  of  the  yendor.    That  the  said 
Bichard  Green,  jun.,  had  taken  out  such  licences  as 
trustees  for  his  father,  the  yendor,  and  had  in  Noy. 
1866  left  this  country  for  America,  and  that  the 
business  had  been  earned  on  after  the  said  Bichard 
Green,  jun.,  left   this  country   by   John    Green, 
another  son  of  Mr.  Green,  the  yendor,  under  the 
said  licences,  which  still  remained  in  the  name  of 
the   said   Bichard  Green,  jun.     Mr.    Green,    the 
vendor,  offered  to  deposit  lOQL  in  the  hands  of  the 
brewers,  to  secure  the  transfer  or  grant  of  the 
licence  to  Mr.  Claydon  on  the  next  transfer  day, 
and  to  giye  possession  to  Mr.  Claydon.    Mr.  Clay- 
don declined  such  offer,  but  wae  willing  on  his  part 
to  deposit  the  purchase-money  in  the  hands  of  a 
third  party  until  a  transfer  of  the  licenoe  was  ob- 
tained.   Mr.  Green  refused  to  accept  this  proposal, 
and  thereupon  Mr.  Claydon  declined  to  carry  out 
1  the  GODtnust  unless  the  tioenoes  were  properly  in- 
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doned,  80  u  to  enable  him  to  procure  the  magia- 
tntes'  indorsement.  Mr.  Green  was  unable  to  com- 
ply with  this  condition,  and  the  negotiations  were 
broken  off,  and  the  sale  remains  uncompleted. 

On  the  23rd  Feb.  1867,  being  the  then  next  special 
licensing  sessions,  application  was  made  to  the 
magistntes  bj  John  Green  (the  other  son  of  the 
laid  Tender),  who  was  then  in  possession  df  the  said 
niblio-hoitse ;  and  upon  stating  that  fact,  the  said 
Boanoe  was,  as  it  is  called  in  the  trade,  transferred 
to  the  said  John  Green ;  that  is,  a  new  licence  for 
the  tune  then  to  run  and  unexpired  in  the  then 
eiiiting  licence,  was  granted  by  the  magistrates  to 
the  said  John  Green. 

The  case  then  set  out  the  damages,  on  which  the 
parties  agreed,  in  detail,  and  that  the  court  were  to 
hsTe  power  to  amend  the  pleadings  and  draw  infer- 
ences of  fiact. 

The  questions  for  the  opinion  of  the  court  were 
whether  Ifr.  Nathan  Claydon  was  entitled  to 
lecorer  the  said  sum  of  SOL  paid  by  him  by  way  of 
deposit  and  whether  he  was  entitled  to  reoover 
either  the  said  sum  of  200^  as  liquidated  damages 
or  any  sum  from  Mr.  Richard  Green  under  the  oir- 
comstanoes  stated  in  the  above  case. 

Also  whether  Bir.  Bichard  Green  was  entitled  to 
KOOTer  from  Mr.  Nathan  Claydonthe  said  sum  of 
SOOJL  as  liquidated  damages  or  any  sum  under  the 
said  circumstances,  and  the  verdict  was  to  be 
entered  for  the  phuntiff  or  defendant  in  each  action, 
ai  the  court  should  direct. 

DwMttm,  Q.C.  {Cave  with  him),  for  Claydon  the 
purefaaseri  contended  that  as  the  person  in  whose 
name  the  licence  was  granted  was  abroad,  the 
▼endor  was  not  in  a  position  to  carry  out  his  con- 
tract and  transfer  the  licence,  and  cited  Day  t. 
XJkftf,  L.  Bep.  6  £q.  886,  as  directly  in  point. 

Barnard  (£^  Lkyd  with  him),  for  Green  the 
Tendor. — ^Beadiness  and  willingness  to  get  a  new 
licenoe  is  all  that  was  necessary  on  the  part  of  the 
vendor,  and  it  is  found  by  the  case  that  getting  a 
new  licence  is  called  in  the  trade  a  transfer, 
llie  purchaser  is  in  the  same  position,  whether  the 
licence  is  transferred  under  sect.  11,  or  a  new 
licence  obtained  under  sect.  U.  By  the  5  &  6  Vict 
c  44,  s.  1,  justices  in  petty  sessions  are  empowered 
to  gnnt  protection  to  a  new  tenant  till  he  can  get 
his  lioanoe  from  the  special  sessions,  and  in  order 
that  a  man  may  oasry  on  the  business,  he  must,  in 
ifezy  case  get  protection  under  this  statute  until 
the  special  sessions  are  held.  Sect.  11  of 
the  9  Geo.  4,  c  61,  oidy  says  that  the  new 
tenant  maj  give  a  notice^  but  does  not  say 
what  the  justices  are  to  do»  and  in  point  of  fact 
the  proceedings  are  always  under  sect.  14.  The 
judgment  of  the  Master  of  the  Bolls  in  Day  t. 
Lnhke^  proceeded  on  an  entire  misi^jprehension. 
rWnjUBSi,  J.—  Tou  assume  that  at  the  time  of  the 
Mle  this  was  a  lioeosed  house.  I  think  that  is 
aisnming  a  great  deaL  Botill,  CJ, — What  was 
done  here  was  in  fact  an  evasion  of  the  Act  of 
ParUament.  A  man  who  would  not  be  able  to  get 
a  licence  himaelf  because  he  had  another  puUic-house 
m  the  metropolitan  district,  gets  a  licence  in  the 
name  of  his  servant,  who  goes  away  permanently, 
and  when  he  has  left  the  house  ceases  to  be  a 
licensed  house.]  The  licence  is  good  until  recalled 
by  the  magistrates.  In  every  case  where  a  naan 
Ittves  or  dies,  the  house  must  be  in  one  sense  un- 
lioensed  for  a  short  time,  and  it  is  to  meet  those  cases 
that  the5  &  6  Vict  c.  44  was  passed.  If  the  money 
had  been  paid  here  Mr.  Claydon  would  have  got  Us 
lioenoe  the  next  morning.  There  was  a  misappr»> 
heoaion  in  Day  ▼.  ZiiAibs,  as  the  Master  of  the  lUiUs 
seems  to  have  thought  that  the  duty  of  the  justices 
ITM  ministeriai  luite  ooe  itctioQ  and  jttdidaliiiidflr 


the  other,  and  that  under  sect  11  there  would  be  a 
delay  of  only  five  days,  whereas  the  delay  in  each 
case  would  be  the  same,  namely,  from  the  date  of  the 
change  to  the  special  sessions. 

Dtmnan,  Q.  C,  in  reply,  contended  that  the  licence 
was  clearly  a  personal  licence  entitling  and  requiring 
the  person  to  whom  it  was  granted  to  do  certain 
things  which  showed  that  it  was  contemplated  that 
he  should  carry  on  the  pubUo-house  himself,  and 
therefore  that  the  endorsement  of  the  licence  by  the 
present  vendor  would  amount  to  nothing.  Th» 
vendor  here  had  not  a  lioenee  at  all,  but  only  a 
licence  to  his  son  who  was  gone  abroad ;  and  theie- 
was  no  practice  or  custom  in  the  trade  applying  ta 
cases  where  the  person  to  whom  the  licence  waa 
granted  had  gone  abroad  and  oould  not  endorse  it 
or  apply  for  a  new  one. 

BoTiLL,  C.  J.— In  tius  case  there  was  a  special 
agreement  dated  17th  Jan.  1867,  and  by  the  term* 
of  it  the  purchase  was  to  be  completed  by  the  5th 
Feb.  following,  and  there  was  an  express  provision 
as  to  the  transfer  of  the  licence.  In  Day  v.  LMee^ 
where  there  was  no  such  express  agreement,  the 
Master  of  the  Bolls  was  of  opinion  that  sudi  an 
agreement  should  be  implied.  Here  the  agreement 
was  that  the  vendors  riiould  make  a  good  and  proper 
assignment  of  the  victualler's  and  other  licences  at 
the  time  named  or  as  soon  thereafter  as  might  be^ 
and  do  all  necessary  acts  for  vesting  the  same  in  the 
purchasers.  The  General  Licensing  Act  TO  Geo.  4 
c.  61),  contains  provisions  as  to  the  transfer  of 
licences.  By  sect  4  the  justices  are  required  to 
appoint  special  sessions  for  licensing  persons 
intending  to  keep  inns  theretofore  kept  by 
persons  about  to  remove  from  such  inns.  And  it 
appears  to  me  that  it  is  that  section  alone 
wluch  applies  to  the  case  of  a  person  about 
to  remove,  and  another  taking  bis  business. 
Then  sect.  11  requires  a  notice  to  be  given  whero 
there  is  an  intention  to  apply  for  a  tranfer  of  the 
licence,  and  that  means  the  transfer  of  a  licence 
within  sect.  4.  Then  schedule  B  gives  the  form  of 
the  notice  required  by  sect  11.  Therefore  it  is 
under  those  provisions  that  a  transfer  would  be 
effected.  Then  sect  14  refers  to  other  cases  not 
being  cases  of  transfer  in  the  sense  in  which  the 
word  is  used  in  this  agreement  That  section  refers 
to  the  cases  of  a  person  dying  or  being  rendered 
incapable  of  keeping  an  inn  or  becoming  bankrupt^ 
or  removing,  and  a  number  of  other  cases.  In  those 
cases  the  justices  may  grant  a  licence  to  the  persons 
who  remain,  and  no  notice  is  required;  but  of 
course  the  justices  would  exercise  a  discretion. 
The  application  to  transfer  the  licence  under  sects.  4 
and  11  is  very  different,  and  was  so  considered  by 
the  Master  of  the  Bolls  in  Day  r:Luhke,  We^must 
look  to  the  Act  of  Parliament  and  see  if  this  was 
to  be  such  an  assignment  as  was  contemplated 
under  sects.  4  and  11 ;  if  it  was,  the  vendor  was 
not  in  a  position  to  carry  it  out,  as  he  had  no 
licence,  and  his  son  was  gone  away.  The  vendor 
had  not  obtained  a  fresh  licence,  and  had  not 
applied  under  sect  14,  and  his  son  was  beyond  his 
control;  and  it  appears  to  me  that  he  has  entirely 
failed  to  show  bis  power  to  cany  out  his  oontnwt. 
The  contract  was  to  make  a  good  assignment,  and 
he  was  never  in  a  position  to  do  so.  It  is  dearly  a 
portion  of  the  agreement  that  CUydon  was  to  have 
ttie  licence,  and  to  pay  for  the  ttme  uneaq^ired,  and 
I  think  that  the  vendor  failed  in  an  essential  oon- 
dition,  and  therefore  that  our  judgment  should  be 
for  Claydon.  i%  t.  Ltthk§  U  also  an  express 
authority,  and  I  entirely  concur  in  the  construction 
which  the  Master  ol  tie  Bolls  put  upon  the  Act* 
Claydon  therefore  being  entitled  to  recover,  the 
only  ppmsining  qnestiea  is  the  amoont  of  damage^ 
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and  that  appears  to  have  been  agreed  upon  by  the 
parties. 

W1LLS8,  J.— I  am  of  the  same  opinion.  The 
contract  was  made  on  the  assumption  that  Green 
had  a  licence  under  which  the  business  of  the  house 
was  being  lawfully  carried  on,  and  it  turned  out 
that  he  had  no  licence,  but  that  he  had  obtained  one 
for  his  son,  who  had  gone  away,  and  had  left  no 
authority  to  transfer  it.  The  rendor  here  had  no 
licence,  and  under  tiie  Licensing  Act  a  licence  must 
mean  a  licence  for  carrying  on  the  business  by  or 
on  behalf  of  the  licensee.  Here  there  was  no 
carrying  on  of  the  business  on  behalf  of  the  licensee, 
and  it  was  pointed  out  in  the  case  of  Da^  ▼.  LMe, 
that  there  is  a  difference  in  the  proceedings  under 
sect.  11,  and  those  under  sect.  14,  because  under 
sect.  14  it  is  necessary  to  go  into  an  inquiry  if  the 
person  who  has  gone  away,  and  who  is  no  party  to  the 
proceedings,  should  be  called  upon  to  ^to  his 
consent ;  and  it  is  not  at  all  impossible  that  the 
magistrate  might  consider  that  the  fact  that  the 
business  was  carried  on  not  for  the  licensee,  but  for 
his  father,  was  a  circumstance  which  required 
inquiring  into.  I  quite  agree  with  what  has  been 
said  by  my  Lord. 

Btlbs,  J. — I  am  of  the  same  opinion,  and  I  think 
that  our  judgment  should  be  for  the  purchaser. 
Looking  at  sects.  2,  8,  and  4  of  the  Act,  and  the 
schedule,  it  appears  that  a  licence  can  only  be 
granted  to  a  person  keeping,  or  intending  to  keep, 
uie  house,  otherwise  the  magistrates  woiUd  not  be 
able  to  know  how  many  houses  a  person  kept 
and  could  exercise  supenrision  over.  The  time 
for  the  completion  of  the  purchase  was  the  5th  Feb. ; 
what  then  was  the  position  of  the  vendor  on  that 
day  ?  Not  only  could  he  not  assign  the  licence,  but, 
as  far  as  we  can  see,  there  was  no  licence  to  a 
person  keeping,  or  intending  to  keep,  the  house,  and 
assuming  that  he  had  a  reasonable  time  to  complete 
the  contract,  though  it  is  true  that  his  son  got  a 
new  licence  on  the  12th  Feb.,  still  he  is  now,  and  was 
then,  without  the  means  of  completing  his  contract. 

Judgment  for  the  purchaser. 

Attorney  for  the  Tender,  ff.  Child, 

Attorney  for  the  purchaser,  G.  H,  K,  Fisher. 


G0T7BT   OF   EZCHEaXTEB, 

Beportod  by  H.  Ldoh  and  E.  Luxlbt,  Esqn.,  Barrlsters- 

at>Law. 

Tuesdcof,  June  9,  1868. 

MoFaozbm  v.  Thb  Mjltob,  &g.,  of  Litxrpool. 

Practice — Interrogatories  under  secL  51  of  C,  L,  P,  A, 

1854 — Action  againt  a  corporationfir  malicious  arrest 

andjalse  inmrisonment  and  unwigfvi  dismissed — AppH- 

cation  to  exnibit  interrogatories  to  toum  clerk — Bona 

fidee  <if  proposed  questions — Discretion  of  court. 

In  an  action  against  a  corporation  for  maUcious  arrest 
andfaise  in^msonment,  and  a  wrongful  dismissal  of 
the  plaintiffj  the  plaintiff  proposed  to  administer 
interrogatories  to  the  town  cleric  of  the  corporation 
under  secL  51  of  Oe  C.  L.  P.  A,  1854,  asking  him 
(1)  whether  he  had  caused  the  plaintiff  to  be  arrested 
on  a  charge  offekmg^  or  had  given  instructions  to 
amone,  aid  who^  so  to  arrest  the  plaintiffs  or  had 
taken  angpart,  or  was  concerned  in  such  arrest?  (2) 
If  so,  by  what  authority  he  had  acted  in  so  doinq  f 
(3)  Whether  as  town  derk  or  otherwise  he  uxu  t»- 
formed  of  the  arrest  of  theplaintifff  and  notified  the 
same  to  the  town  council  of  the  borough^  caid  were 
there  any  resolutions  qf  the  councU  relating  to  the 
said  arrest  f  (4)  Whiher  he  had  the  management  of, 
or  took  any  and  what  part^  or  was  concerned  in  the 


prosecution  of  the  plaintiff  before  the  magistrates  or 
at  the  borough  sessions,  ana,  if  so,  on  whosebehalff  (5) 
Whether  toe  arrest  and  prosecution  of  the  plaintiff  was 
caused,  procured,  instituted,  or  carried  on  by  the  aufho- 
Hty  or  direction,  or  with  the  sanction  of  the  defendants, 
or  of  the  town  council,  or  of  the  town  clerk  himself  f 
(6)  Were  there  any  resolutions  or  minutes  relating  to 
the  plaintiff's  appointment  or  to  his  dismissal  from  his 
office?  (7)  Has  the  toum  derk  in  his,  or  has  the 
corporation  in  its,  possession,  jic,  any  documents, 
letters,  j*c.,  in  any  way  relating  to  the  matters  tV 
terrogated  upon,  and dds  he  object  to  produce  them? 

Held  by  Kelly,  C.  B.,  BramweB,  and  ChanneB,  BB. 
(dissentiente  Martin,  B,'),  thcU  the  interrogatories  ap" 
pearing  to  the  court  to  be  material  to  the  plaintiffs 
case,  and  to  be  put  bond  fide,  should  be  allowed 
(Bickford  v.  D'Arcy,  14  L.  T,  Rep.  N.  S.  269  ; 


L.  Rep.  1  Ex,  854; 
proved. 


85   L.  J.   202,    £x.)   ap- 


This  was  an  action  brought  by  the  plaintiff  to 
recoTer  compensation  in  damages  from  the  defen- 
dants the  mayor  and  corporation  of  the  borough  of 
Liverpool  for  a  malicious  arrest  and  false  imprison- 
ment, and  for  a  malicious  prosecution  of  the  plain- 
tiff on  a  charge  of  felony,  and  also  for  a  wrongful 
dismissal  from  serrice;  and  to  recoTer  8(ML  the 
balance  of  salary  alleged  to  be  due  to  the  plains 
tiff.  The  first  count  of  the  dedaratioa  was  for 
the  malicious  arrest  and  causing  the  plaintiff 
to  be  given  in  custody  to  a  policeman  and  taken 
police  station,  and  there  imprisoned  &C.,  for  a 
to  a  considerable  time,  &&,  and  for  charging 
the  plaintiff  before  justices  of  the  peace,  with 
f^oniously  stealing  money  of  the  defendants,  and 
procuring  his  committal  to  prison,  and  causing  him 
again  to  be  brought  before  justices  of  the  peace 
and  to  be  committed  for  trial,  and  to  prison,  where 
he  was  detained  for  a  long  time  until  he  was  dis- 
charged on  baiL  The  second  count  was  for  falsely 
and  maliciously  and  without  reasonable  and  probaUa 
cause  causing  a  bill  of  indictment  to  be  preferred 
at  the  quarter  sessions  on  such  false  charges 
and  maliciously  prosecuting  the  said  indictment 
against  the  plaintiff  on  such  false  charges  and  such 
proceedings  were  thereupon  had  in  the  said  court, 
that  the  plaintiff  in  due  course  of  law  was 
acquitted. 

The  facts  were  that  the  plaintiff  had  been  in  the 
service  of  the  corporation  of  Liverpool  since  the 
year  1880,  and  since  the  year  1883  as  superintendent 
of  scavengers  at  a  salary  of  180il  per  annum,  fie 
was  arrested  without  warrant  at  his  residence,  and 
taken  before  justices  on  the  charge  above  mentioned, 
and  committed  for  trial  before  the  recorder  of 
Liverpool  at  the  borough  sessions,  where  he  was 
eventually  acquitted.  Having  brought  the  present 
action  against  the  corporation  for  the  wrongs  thus 
inflicted  on  him,  he  now  sought,  under  the  17  &  18 
Vict.  c.  125,  s.  51  (the  C.  L.  P.  A.  1854),  to  administer 
interrogatories  to  the  town  clerk  of  the  defendants. 
The  declaration  had  been  delivered,  but  the  defen- 
dants had  not  yeX  pleaded.  Application  had  beea 
made  to  Byles,  J.  at  chambers  for  permission  to 
exhibit  the  interrogatories,  but  tfa«  learned  judge 
refused  to  make  an  order,  but  without  prejudice  to 
the  plaintiff's  right  to  ap^y  to  the  court. 

The  interrogatories  proposed  to  be  administered 
were  nine  in  number,  and  were  in  substance  as 
follows  :^ 

1.  Were  you  town  clerk  of  the  borough  of  Liver- 
pool in  and  during  the  months  of  June,  July,  and 
August  in  the  year  1867  ? 

2.  Did  you  in  or  about  the  month  of  June  1867 
cause  the  plaintiff  to  be  arrested  on  a  charge  of 
feloniously  stealing  moneys  of  the  defendants,  or 

Ion  any  other  and  what  charge;  or  did  you  give 
instmctionB  or  directions  to  any  one  (and  wlram) 
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to  arrest  the  pUintiff,  or  caase  and  procure  the 
plaintiff  to  be  arrested  on  any  such  and  what  charge ; 
or  did  you  in  any  vay,  and  how,  take  part  in,  or 
were  you  in  any  manner,  and  how,  concerned  in  the 
arresting  of  the  plaintiff,  or  in  causing  or  procuring 
the  plaintiff  to  be  arrested  on  any  such,  and  what, 
charge? 

3.  If  you  did  cause  the  plaintiff  to  be  arrested,  or 
did  give  instructions  or  directions  to  anyone  to 
arrest  him  on  any  such  charge,  or  took  part  or  were 
oonoemed  in  any  manner  in  arresting  the  plaintiff, 
or  causing  and  procuring  him  to  be  arrested,  state 
}ty  what  authority  you  cUd  so  cause  arrest,  or  gire 
iuch  instructions,  &c. 

4.  Were  you  at  any  time,  and  when,  as  town 
derk  of  the  SAid  borough  of  Lirerpool,  or  otherwise, 
informed  of  the  arrest  of  the  plaintiff,  and  did  you 
at  any  time  or  times,  and  when,  notify,  or  cause  to 
be  notified,  the  fact  of  such  arrest  to  the  town 
council  of  the  said  borough,  or  to  any  and  what 
committee  thereof,  and  are  there  any  resolution  or 
leiolutions  of  the  said  council,  or  of  any  and  what 
committee  thereof,  and,  if  so,  of  what  date,  &c.,  relat- 
ing to  the  said  aitest  ? 

5.  Had  you  the  management  of,  or  did  you  take 
any,  and  what  part  in,  or  were  you  in  any  manner 
concerned  in  the  prosecution,  in  the  months  of  June 
and  July  1867,  of  the  plaintiff  before  the  magis- 
trates, or  at  the  Liverpool  Borough  Sessions,  on  a 
diarge  of  feloniously  stealing  moneys  of  the  defen- 
dants, or  any  other,  and  what,  similar  charge ;  and 
if  so  state  on  whose  behalf  you  had  the  management 
of,  or  took  part  in,  or  were  concerned  in  such  prose- 
cution? 

6.  Were  you  at  any  time,  and  when,  as  town  clerk, 
informed  of  the  prosecution  of  the  plaintiff,  and  did 
you  at  any  time  or  times,  and  when,  notify,  or 
caose  to  be  notified,  the  fact  of  such  prosecution  to 
tin  town  council,  &c.  ?  (as  in  interrogatory  4.) 

7.  Was  the  arrest  of  the  plaintiff  caused  or  pro- 
eoied,  instituted,  or  carried  on,  by  the  authority  or 
direcdon,  or  with  the  sanction  of  the  defendants,  or 
of  the  town  council  of  the  said  borough,  or  of  any, 
and  what,  committee  thereof,  &c. ;  or  by  the  authority 
or  direction,  or  with  the  sanction  of  yourself,  or 
some  othBTf  and  what,  officer  of  the  defendants  ? 

8.  Is  there  any  resolution  or  resolutions,  minute 
or  minutes,  relating  to  the  appointment  of  the 
plaintiff  as  superintendent  of  scayengers  or  to  his 
dismissal  from  such  ofllce,  and  if  so  of  what  date  or 
dates? 

9.  Hare  yon  in  your,  or  has  the  corporation  in  its, 
posaeasion,  power,  or  control  any  and  what  docu- 
ments, memoranda,  resolutions,  minutes,  letters,  or 
copies  of  the  same,  in  any  way  relating  to  the  mat- 
ters whereupon  you  have  b^  interrogated,  or  in 
question  in  this  cause  ?  If  yea,  state  whether  you 
object  to  produce  them,  and  if  so  state  the  grounds 
on  which  you  do  so  object.  By  sect.  51  of  the  17  & 
18  Yict.  c.  126  (C.  L.  P.  A.  1854}  it  is  enacted : 

That  in  aU  oases  in  «ny  of  the  Superior  Ooarte,  by  order  of 
the  court  or  judge,  (he  pUintUT  may  with  the  deoUration,  and 
the  derendant  may,  wltn  the  plea,  or  either  of  them,  by  leave 
of  the  court  or  a  jadge,  may,  at  any  other  time,  deliver  to  the 
oppodte  party  or  hie  attorney  (provided  such  party,  if  not  a 
body  corporate,  would  be  liable  to  be  called  and  examined  as 
a  witness  upon  such  matter),  interrogatories  in  writing  upon 
aay  matter  as  to  which  discovery  may  be  sought,  and  require 
saeh party, ermtht eanqfabodif  oorporatt anfof  tht offieert  of 
muck  hodf  corpcraUf  within  ten  days,  to  answer  the  questions  in 
writing  by  affidavit  to  be  sworn  and  filed  in  the  onunary  way. 

And  sect.  52  enacts  that  the  application  for  such 
order  shall  be  nutde  upon  an  affidavit  of  the  party 
proposing  to  interrogate,  and  his  attorney  or  agent, 
stating  that  in  their  belief  the  party  so  proposing 
to  interrogate,  whether  plaintiff  or  defendant,  wiU 
derive  material  benefit  in  the  cause  from  the  dis- 
covery sought,  and  that  there  is  a  good  cause  of 
action  or  d^ence  upon  the  merits. 


22.  G,  WilUanu  accordingly,  for  the  plaintiff,  now 
moved  for  a  rule  calling  on  the  town  clerk  of  the 
borough  of  Liverpool  to  answer  tlie  above  interro- 
gatories. The  ground  of  the  learned  judge's  refusal 
to  make  an  order  was  that  the  answers  mi^ht  render 
the  party  liable  to  a  criminal  proeecution,  and, 
secondly,  that  it  might  render  the  town  clerk  indi- 
vidually responsible.  The  interrogatories  are  put 
with  entire  oona  fides,  and  the  plaintiff  only  seeks 
thereby  to  make  the  defendants  (the  corporation) 
responsible.  [Mabtiit,  B.— I  do  not  thiidc  a  man 
ought  to  be  put  to  answer  in  a  case  where  declining 
to  do  so  is  self-crimination.]  The  case  of  Bickford 
V.  D*Arcy  and  cmother,  in  this  court,  14  L.  T.  Bep. 
N.  S.  269 ;  L.  Bep.  1  Ex.  354 ;  85  L.  J.  202,  Ex.,  and 
the  cases  there  cited,  are  in  favour  of  the  plaintiff's 
application.  [Mabtiit,  B.~I  adhere  to  the  decision 
in  that  case.  I  recollect  a  case  against  the  Bridg- 
water Trustees,  in  which  the  same  difficulty  arose, 
and  Mr.  Crompton  there  agreed  to  admit  their 
liability.  Probably  he  will  do  something  of  the 
kind  in  the  present  case.J  The  plaintiff  will  be 
satisfied  with  such  an  admission. 

"^Crompton,  for  the  defendants,  contra,  showed 
cause  in  the  first  instance  against  the  rule,  and  sub- 
mitted that  Byles,  J.  was  right  in  refusing  to  make 
an  order.  The  only  interrogatory  that  the  plaintifif 
is  entitled  to  is  what  reoolution  the  corporation 
passed  authorising  his  arrest?  He  is  himself  a 
burgess,  and  as  such,  it  is  apprehended,  has  a 
right  to  inspect  the  minute  books  containing 
entries  of  resolutions.  Byles,  J.'s  ground  for 
refusing  was  not  that  the  town  clerk  might  crimi- 
nate himself,  but  that  the  interrogatories  would  go 
to  show  he  was  individually  liable.  We  are  willing 
to  admit  that  the  defendants  authorised  the  prose- 
cution but  not  the  false  imprisonment.  He  was 
arrested  without  warrant,  but  for  tiiat  the  corpora- 
tion are  not  liable.  We  say  the  town  clerk  took  thai 
matter  in  his  own  hand.  If  the  plaintiff  will  con* 
sent  to  strike  out  the  count  on  the  malicious  arrest 
and  false  imprisonment  the  defendants  would  not 
object  to  the  interrogatories.  [/J.  G.  WiUiama,^^ 
The  plaintiff  is  not  prepared  to  give  up  the  count]  If 
the  town  clerk  had  no  authority  his  answer  to  these 
interrogatories  would  render  him  liable  and  that  was 
Byles,  J.'s  reason  for  refusing  the  order.  [Ksllt, 
C.  B. — No,  he  may  object  to  answer.  Tlie  answer 
would  be,  '*  I  did  so  and  so^  and  so  and  so."  Then 
would  come  the  question,  **  Had  you  authority  for 
doing  so  ? "  and  then  he  might  decline  to  answer. 
BnAXWBLL,  B. — I  do  not  think  he  might  decline* 
Mabthi,  B. — ^I  think  it  an  unfair  thing  to  put  a 
man  in  a  position  either  to  admit  a  charge,  imputing 
it  may  be  even  a  crime,  or  an  act  of  i^amous  im- 
morality, or  else  to  decline  to  answer  the  question.] 
The  object  here  is  to  ascertain  if  the  corporation 
authorised  the  arrest  and  imprisonment,  and  that 
will  appear  on  the  books  of  the  corporation.  The 
information  sought  by  the  fourth  interrogatory 
would  be  privileged  communications  between  the 
town  clerk  and  the  council,  and  the  ninth  seeics  a 
discovery  of  letters  and  communications  of  the 
same  character. 

Kellt,  C.  B.— I  think  that  these  interrogatories, 
appearing  to  be  put  bon&  fide,  and  to  be  material  to 
the  plaintiffs  case,  may  be  put,  and  that  the  rule 
should  be  made  absolute. 

Mjlbtik,  B. — I  own  that  my  impression  is  that 
Mr.  Crompton  is  right,  and  that  these  Interroga- 
tories  should  not  be  allowed. 

BitAMwxLL,  B. — It  appears  to  me  that  these 
interrogatories  should  be  allowed.    I  admit  that  in 
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the  case  put  by  my  brother  Martin  of  a  qaestion 
imputing  conduct  of  an  infamous  or  degrading 
character,  the  question  ought  not  to  be  allowed. 
But  in  an  ordinary  case,  I  think  any  question  may 
be  put,  and  that  the  objection  to  answer  is  one  to 
be  taken  by  the  person  interrogated  upon  his  oath, 
and  not  by  counsel.  I  cannot  think,  if  the  corpo- 
ration were  here,  that  they  would  themselves  object 
to  state  the  actual  facts,  and,  if  they  were  in  the 
wrong,  that  they  would  not  be  glad  to  compensate 
the  plaintiff.  If  the  court  sees  the  question  is  not 
per  at  objectionable,  I  think  it  ought  to  be  put. 

CBJomnvLL,  B. — ^I  am  of  the  same  opinion,  and 
think,  in  conformity  with  three  or  four  modem 
cases,  that  the  interrogatories  should  be  allowed.  Of 
course,  where  we  see  that  any  question  is  put 
maid  fidt,  there  is  a  discretion  in  the  court  which 
we  may  exercise  to  refuse  to  allow  such  a  question 

KxLLT,  C.  B.— I  desire  to  add  that  I  think  there 
is  a  discretion  in  the  court  as  to  every  question 
which  may  be  put. 

Buh  absobUe. 

Plaintiff's  attorney,  G.  W,  ChiwMry^  S6,  Essex- 
•treet,  Strand,  W.C 

Defendants'  attorneys,  Wright  and  Vtnn^  2, 
Paper-buildings,  Tempfo. 


CBOWN  CASES  BESEBVED. 

Baportsd  by  J.  Tboxpsoh,  Eiq.,  BarrUterHtt-Law. 

April  25  and  Mcof  2, 1868. 

Bbo.  9.  J.  A.  Cbab. 

Fa2fe  pnstaicet-^O&tatnu^  money  hy  pretending  to 
cany  on  a  certain  busmeee, 

'  2^  prisoner  obtained  a  turn  of  money  from  the  prose- 
cutor by  pretending  that  he  carried  on  an  extensive 
business  as  an  auctioneer  and  house  agent,  and  that 
he  wanted  a  clerky  and  thcU  the  money  was  to  be  depo^ 
sited  as  security  for  the  prosecutors  honesty  as  such 
clerk.  The  jury  found  that  the  prisoner  was  not 
carrying  on  amf  such  business  at  all: 

Seid»  that  this  was  an  indictable  false  pretence. 

Case  reserved  at  the  Middlesex  Sessions  for  the 
opinion  of  the  Court  for  conaideratioa  of  Crown 
Cases  Beserved. 

John  Augustus  Crab  was  tried  before  me  at  the 
Middlesex  Sessions  on  the  27th  March  1868,  for 
having  obtained  various  sums  of  money  from 
several  persons  by  false  pretences  with  intent  to 
defraud. 

The  pretenoes  relied  upon  were,  that  he  was,  at 
the  time  he  obtained  the  moneys,  carrying  on  an 
extensive  business  as  a  surveyor  and  house  agent, 
and  that  he  had  employment  for  several  clerks  to 
collect  rents  and  assist  in  the  conduct  of  his  said 
business. 

By  these  pretences  he  induced  individuals  to 
deposit  sums  of  money  with  him  as  a  guarantee 
of  their  honesty,  and  it  was  proved  that  he  was 
not  carrying  on  an  extensive  or  any  business  as  a 
surveyor  or  house  agent,  and  that  he  had  not 
any  employment  for  several  or  any  clerks  to  collect 
rents  or  to  assist  in  the  conduct  of  any  business 
whatever. 

.  The  prisoner's  counsel  declined  to  address  the 
Jury  on  the  facts,  and  relied  on  the  objection  that 
the  above  pretences  were  not,  in  point  of  law,  suffi- 
cient to  sustain  a  criminal  charge. 

The  prisoner  was  found  guilty,  and  sentence  was 
deferred. 

He  is  now  in  the  House  of  Correction,  in  and  for 


the  county  of  Middlesex,  awaiting  the  decision  of 
this  honourable  court  upon  the  above  objectioo. 

The  question  I  have  to  submit  to  this  honoonible 
court  is,  whether  the  pretences  above  set  forth  an 
or  are  not  sufficient,  in  point  of  law,  to  sustain  the 
charge  upon  which  the  prisoner  was  convicted. 
Wm.  H.  Bodkin,  Assistant  Judge. 

AprU  25.  — Before  Kelly,  C.  B.,  Keating,  J^ 
Figott,  B.,  M.  Smith,  J.,  and  Lush,  J. 

The  court  desired  the  case  to  be  re-stated. 

In  obedience  to  the  order  of  the  court,  the  fol- 
lowing additional  statement  of  facts  was  added  to 
the  case: — 

James  Hawkins  was  induced  by  an  advertisement 
in*  the  Times  to  see  the  prisoner,  who  was  foond 
in  the  occupation  of  a  room  in  Margaret-street^ 
Cavendish-square,  having  the  appearance  of  an 
agency  office. 

The  prisoner  said  that  he  was  the  advertiser,  and 
wanted  several  clerks  to  assist  in  carrying  on  his 
bu^ness  as  a  surveyor  and  house  agent,  that  his 
business  was  of  cp*eat  extent,  and  that  p.8  the  clerks 
he  wished  to  engage  would  be  entrusted  to  collect 
rents  to  a  large  amount,  he  should  require  the  snm 
of  251  to  be  deposited  with  him  by  each  as  a  security 
for  his  honesty. 

In  consequence  of  these  pretenoes,  James  Hawldni 
was  induced  to  hand  25/.  to  the  prisoner. 

James  Carmichael  was  induced  by  the  same  pre- 
tences to  give  the  prisoner  10/.,  and  several  other 
witnesses  proved  that  they  were  about  to  deposit 
money  with  the  prisoner  under  similar  circum- 
stances, but  that  they  were  prevented  doing  so  by 
the  interference  of  the  police. 

It  was  proved  to  the  satisfaction  of  tiie  jury  that 
the  prisoner  was  not  carrying  on  the  business  of  a 
surveyor  or  house  agent ;  that  he  had  not  employ- 
ment in  such  trades  for  anv  clerks,  and  that  the 
prisoner's  office  was  opened  for  the  sole  purpose  of 
defrauding  persons  invited  to  it  by  the  advertise- 
ment published  by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  pn- 
tences  used  by  the  prisoner  were  only  exaggerated 
representations  of  the  extent  of  his  business ;  but  as 
the  jury  found  that  he  was  not  carrying  on  any 
business  whatever,  I  thought  the  pretences  were 
such  as  would  support  the  diarge  against  him. 

W.  H.  BoDxm,  Anistant  Judge. 

April  27, 1868. 

May  2. — Montagu  Williams,  for  the  prisoner,  applied 
to  the  court  to  send  back  the  case  for  the  statement 
of  some  additional  facts  that  were  proved  as  to  tlie 
prisoner  having  done  business  at  the  office,  and  having 
had  applications  for  servants'  situations.  The  prisoner 
had  an  office  and  books,  and  the  representations  as 
to  the  extent  of  the  business  were  only  exaggera- 
tions. It  was  a  question  of  degiee,  and  was  not  the 
subject  of  a  criminal  charge. 

Besley  for  the  prosecution.  —  The  business  of  a 
servants'  oflice  is  not  the  business  of  a  surveyor  and 
house  agent,  which  he  represented  himself  to  he 
carrying  on. 

KxLLY,  C.  B.— As  the  jury  have  found  that  the 
prisoner  was  not  carrying  on  any  business  whatever, 
and  there  was  the  positive  allegation  of  a  fact  that 
the  prisoner  obtained  25/.  from  the  prosecutor  by 
falsely  pretending  that  he  was  carrying  on  an  exten- 
sive business  as  a  surveyor  and  house  agent,  and 
that  he  had  employment  for  several  clerks  to  collect 
rents  and  assist  in  the  conduct  of  his  said  business, 
the  objection  cannot  be  sustained.  Here  the  false 
pretence  was  of  an  existing  fact,  which  was  proved 
to  be  untrue,  and  by  means  of  which  the  prosecutor 
was  induced  to  part  with  his  money. 
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M.  Smith,  J. — ^This  was  not  a  qaestion  of  the 
4egreeof  bosinesa  carried  on  by  the  prisoner,  for 
the  juiy  found  that  he  was  not  carrying  on  any 
bnttoesB  at  all  as  a  sorreyor  or  house  agent. 

Conviciion  affirmtd. 


iSiteitJby,  AToy  2, 1868. 

(Before  Kbllt,  C.B.,  Kbatino,  J.,  Pioott,  B^ 
M.  Smith,  J.,  and  HjiNinsN,  J.) 

» 

Rbo.  v.  Boobbs  Ain>  othbbs. 

I/BWOf — Jurisdiction — Transmission  of  stolen  properly 
into  amrther  ecmnty-^BaibiK^^^  j-  26  VicL  c  96, 
s,  114. 

A  watch  was  stolen  in  lAverpooHy  and  sent  with  other 
things  hy  railwcy,  to  a  receiver  in  Middlesex : 

Hddf  that  the  thief  was  triable  in  Middlesex^  although 
there  was  no  evidence  that  he  had  left  Liverpool 

Cases  reeerred  at  the  Middlesex  Sessions  for  the 
epioion  of  this  court. 

John  Rogers,  Bichazd  Irwin,  Alfred  Johnson,  and 
Charles  Hyatt,  were  tried  before  me  at  the  sessions 
for  BCiddleaez  on  the  8rd  March  1868,  for  stealing 
sod  recelYing  a  watoh,  the  property  of  John  Shaw. 

Byatt  pleaded  guilty. 

Rogers  was  found  guilty  of  stealing. 

Inrin  and  Johnson  were  found  guilty  of  receiving 
with  a  guilty  knowledge. 

John  Rogers  resided  at  Liyerpool,  and  forwarded 
bf  railway  a  box  containing  the  watch  in  question, 
and  several  other  stolen  watches,  to  the  prisoner 
Bjatt,  and  the  box  was  deliyered  in  due  course  to 
Bjstt,  in  the  county  of  Middlesex. 

It  was  contended  that  as  Rogers  was  not  shown 
to  have  left  Liyerpool,  the  court  had  no  jurisdiction 
to  try  him. 

I  told  the  iuiy  that  if  they  beliered  Rogers  to 

have  stolen  the  watch,  his  transmission  of  it  into 

the  county  by  the  agency  of  the  railway  was  suffi- 

*   cient  to  giro  the  court  jiuisdiction,  although  he  did 

not  personally  conrey  it. 

It  was  proved  that  Rogers  had  advised  Byatt  of 
the  transmission  of  the  box  by  a  letter  found  in 
Byatt* s  possession. 

Irwin  and  Johnson  were  proved  to  have  .been  at 
Byatt's  house  on  the  arrival  of  the  box,  and  the 
joiy  found  that  they  knew  ol  the  box  and  the  con- 
tents having  been  forwarded  by  Rogers,  and  that 
they  were  present  on  its  arrival,  aiding  and  abetting 
Byatt  in  tke  receipt  of  the  wateh  in  question^  they 
well  knowing  it  to  have  been  stolen,  but  il  was  not 
proved  that  either  of  them  had  manual  possession 
of  it,  all  the  prisoners,  Byatt,  Irwin,  and  Johnson 
having  been  taken  into  custody  before  tiie  box  was 
opened. 

I  have  to  ask  this  honourable  court  whether,  upon 
the  facts  here  stated,  the  conviction  of  Riogers, 
Irwin,  and  Johnson,  or  either  of  them,  can  in  point 
of  law  be  sustained. 

Rogers  was  sentenced  to  be  kept  in  penal  servi- 
tude for  five  years,  and  Byatt  for  ten  years.  Irwin 
and  Johnson  were  sentenced  to  be  severally  impri- 
soned with  hard  labour  for  two  years ;  and  the  pri- 
soners remain  in  the  House  of  Correction  for  the 
county  of  Middlesex,  in  pursuance  of  the  above 
sentences. 

Wk.  H.  Bodkin,  Assistant  Judge. 

Middlesex  Sessions,  Maich  10,  1868. 

-4;>n7  25.— Before  Kelly,  C.B.,  Keating,  J.,  Pigott, 
B.,  M.  Smith,  J.,  and  Lush,  J. 

The  court  desired  the  case  to  be  re-stated. 

In  obedience  to  the  order  of  the  court,  the  ca$e 
was  amended  by  adding  a  copy  of  the  letter  in  the 


prisoner  Rogers's  handwriting,  found  in  the  pos- 
session of  the  prisons  Byatt. 

The  letter  is  as  follows : — 

LlTWpool,  Jan.  80, 1809. 
I  Bead  you  op  the  goods  fUa  mornlog  they  are  as  foUows: 

£   t.    d, 

%  «V.  VJOuotSS  ...........».»..».■■■.■....«>...........«.     *  Xjf 

X  Jv  i^Bftver ......... ...a. ............ ............ ..^..a  o    v 

1 R  Qeneva 1 

1  BJML  Case,  1943  dwta.. ...«....•»... 1 

1  Bed  Slang;  loz.  ITdwta.  B 

Ditto,        loz.2dwts. ...........w...  1 


6 
$ 

9 

7 


0 
9 

» 
0 

e 

0 

0 


39    t    0 
Try  and  deal  this  time  without  bo  much  wrangling   Yoa 
did  not  come  down  bb  you  promised.  Dick. 

Articles  corresponding  with  this  letter  were  con- 
tained in  the  box  found  at  Byatt's.  The  box  was 
addressed  to  his  house  in  the  handwriting  of  Rogers 
and  a  similar  box,  empty,  with  similar  address  in 
Rogers's  handwriting,  was  found  at  Byattli.  That 
box  was  taken  by  Rogers  to  the  railway  office  in 
Liverpool,  on  the  13th  Jan.,  and  booked  as  a  parcel 
for  London.  Rogers  was  asked  if  he  wished  to  ni^ 
the  carriage,  and  he  did  so.  The  box  was  then 
forwarded  in  the  ordinary  numner,  the  box  con- 
taining the  articles  named  in  the  letter  (and 
amon^  them  the  stolen  wateh  in  ^estion)  was 
sent  by  railway  in  the  same  manner  on  the  80th 
Jan.  at  ten  o'clock  in  the  morning,  but  the  railway 
clerk  could  not  say  by  whom  it  was  brought  to  the 
office. 

It  was  proved  that  the  watch  in  question  was 
stolen  from  the  owner  at  Liverpool  on  the  29th 
Jan.  about  seven  o'clock  in  the  evening^  and  when 
found  at  Byatf s  the  bow  (tf  the  watch  had  been 
broken  off. 

Rogers  was  the  keeper  of  a  beer-shop  at  Liverpool, 
and  there  were  found  in  his  house  a  number  of 
watch-keys,  a  jeweller^s  eye-glass,  and  jeweDers* 
scales  and  waghts.  Being  asked  by  the  offiott  whjit 
such  things  were  used  for,  he  lauded,  aad  said^ 
**  You  know  as  well  as  I  do.** 

The  rest  of  the  evidence  applies  to  the  other 
prisoners. 

W.  H.  BoDJDOr,  Assistant  Jud|^. 

AprU  27, 1868. 

No  counsel  was  instructed  for  the  priBonersu 

ColUns  for  the  prosecution. — The  jury  having 
found  Rogers  guilty  of  stealing  the  watdh,  and  be 
having  it  in  his  possession  by  his  agents,  the  rail- 
way company,  in  the  county  of  Middlesex,  the 
Middlesex  Court  of  Quarter  sessions  had  jurisdic- 
tion to  try  him  for  the  felony:  (24  &  25  Vict.  c.  96, 
8. 114.)  The  case  is  like  that  of  Beg.  v.  Cryer^ 
7  Cox  C.  C.  835,  where  the  half  of  a  country  bank 
note  having  been  stolen  at  some  period  during  its 
transfer  from  S.  in  Wilts,  to  Bristol ;  it  was  after- 
wards inclosed  by  the  prisoner  in  a  letter  addressed 
to  the  bankers  at  S.  demanding  payment,  which 
letter  was  posted  at  Bath.  There  was  no  other 
evidence  of  any  receipt  or  possession  by  the  pri- 
soner in  Wilts :  and  it  was  held  that  the  prisoner 
was  rightly  tried  in  Wilts,  as  the  possession  either 
of  the  post-office  servants  or  the  bankers  was  hi^ 
possession.  As  against  the  other  two  prisoners, 
Irwin  and  Johnson,  the  verdict  is  conclusive. 

Kbllt,  C.  B. — ^In  this  case,  as  regards  the  pri- 
soner Rogers,  who  was  convicted  of  stealing  a 
watch  at  the  Middlesex  Court  of  Quarter  Sessions, 
it  appears  that  the  watch  was  stolen  at  Liverpool, 
and  forwarded  by  railway  to  London  to  another 
prisoner,  Byatt,  who  pleaded  guilty,  for  the  purpose 
of  sale.  The  question  arises  whether  the  possession 
of  the  watch,  when  it  was  in  the  county  of  Mid- 
dlesex, in  contemplation  of  law,  must  be  taken  to 
have  remained  in  Rogers,  who  originally  stole  it  at 
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Liyerpool.  Upon  that  point  Beg,  y.  Crver  is  a  condnsi ve 
authority ;  but,  independently  of  that  aathority,  I 
Hunk  that  the  constructive  possession  of  Rogers  by 
the  railway  company  in  Middlesex,  was,  for  criminid 
as  well  as  civil  purpose,  equivalent  to  actual  pos- 
session by  him.  The  conviction  must  therefore  be 
afiSrmed.  As  regards  the  other  two  prisoners,  Irwin 
and  Johnson,  the  verdict  of  the  jury  that  they  were 
aiding  and  abetting  Byatt  in  the  receipt  of  the 
watch,  makes  them  principals  in  the  commission  of 
the  offence. 

The  rest  of  the  (}oubt  concuired. 

Conoicticn  affirmed. 


Saturday,  May  80,  1868. 

(Before  CkKJKBUBxr,  C.  J.,  BIabtin,  B.,  Willss,  J., 
Bkaxwbll,  B.,  and  Blackbubn,  J.) 

Bbo.  v.  Mabt  Cohsk. 

Baron  and  fem^^Larceny^-Wife  not    acting  under 

control  of  Mr  huAand, 

Husband  and  wife  were  jointly  indicted  for  stealing. 
The  huhand  was  tn  employ  of  the  prosecutors^  and 
was  seen  near  the  spot  when  the  property  stolen 
arrived  <U  the  prosecutor's.  The  next  day  the  wife 
was  seen  near  the  spot  where  her  hu^nd  was  engaged 
on  his  work.  She  was  at  a  spot  where  there  was  no 
road,  with  a  bundle  concealed,  and  was  followed  home. 
On  the  foUovnng  day  she  pledged  the  stolen  property  at 
two  different  places.  At  one  of  the  places  where  she 
was  not  known  die  pledged  in  a  false  fuone : 

Held,  that  t^nm  this  emdence  the  wife  might  be  con^ 
victed  of  steaHng  the  property. 

Case  reserved  for  the  opinion  of  this  Court  at  the 

rend  quarter  sessions  of  the  peace  held  at  Preston, 
and  for  the  county  palatine  of  Lancaster,  the 
8th  April,  in  the  year  of  our  Lord  1868. 

This  was  an  indictment  against  Muy  Cohen  and 
her  husband  'for  stealing  cloth,  the  property  of  the 
Lancashire  and  Torkafaire  Railway  Company,  and 
also  for  receiving  the  property  aforesaid,  knowing 
the  same  to  have  been  stolen. 

The  case  was  tried  before  me  at  the  Preston 
Easter  Sessions,  in  the  year  of  our  Lord,  1868.  The 
husband  pleaded  guilty  to  stealing  the  cloth ;  the 
wife  not  ^lilty  generally. 

The  evidence  was  that  the  property  in  question 
had  been  forwarded  from  Halifax  to  Carlisle  on  the 
8th  Feb.,  in  the  year  of  our  Lord  1868,  upon  a 
certain  truck  which  arrived  undisturbed  at  the 
goods  station  at  Preston,  at  7  a.m.,  on  the 
morning  of  Sunday,  the  9th  Feb.  When  the  said 
truck  was  unloaded  at  Preston,  on  the  10th  Feb., 
the  property  in  question  was  missing. 

The  male  prisoner  was  a  pointsman  in  the  service 
of  the  said  company,  and  was  on  duty  within  two 
yards  of  the  siding  in  which  the  goods  train  stopped 
on  the  mornings  of  the  9th  and  10th  Feb.  The 
female  prisoner  was  seen  on  the  afternoon  of  the 
said  10th  Feb.  within  thirty  yards  of  the  place 
where  her  husband  was  on  duty,  and  where  he  had 
a  cabin  for  his  accommodation,  coming  down  the 
bank  of  the  railway,  in  a  place  where  there  was  no 
road,  with  a  bundle  concealed  luder  her  shawl. 
She  was  watched  and  followed  to  her  husband's 
house.  At  9  a.m.  on  the  morning  of  the  10th  Feb. 
Mary  Cohen  pledged  part  of  the  property  aforesaid 
in  her  own  name  at  a  place  where  she  was  known. 
On  the  afternoon  of  the  same  day  she  pledged  in  a 
false  name  further  part  of  the  said  property  at  a 
place  where  she  was  n«  t  known.  The  residue  of 
the  said  property  was  afterwfurds  found  in  her 
husband's  house. 


I  directed  the  jur^  that  if  they  thought  that  the 
woman  was  acting  independently  of  her  huslMuid, 
and  not  under  his  control,  and  that  she  was  engaged 
with  him  in  stealing  the  goods,  they  might  find  her 
guilty  of  the  theft. 

The  jury  found  Mary  Cohen  guilty. 

The  prisoner,  Mary  Cohen  was  sentenced  to  six 
months*  imprisonment  with  hard  labour,  and  is  at 
present  confined  in  Ijancaster  Castle. 

The  question  for  the  opinion  of  the  Court  is 
whether  the  prisoner,  Mary  Cohen  was  rightly  oon> 
victed  upon  tiiis  evidence. 

C.  R.  Iacsok, 
Chairman  of  the  Second  Court. 

No  counsel  appeared  to  argue  on  either  side. 


By  the  Court, 


Conviction  affirm/d. 


Saturday,  May  80,  1868. 

(Before  Cockbitbk,  C.  J.,  Mabtik,  B.,  Willbs,  J., 
Bbaitwell,  B.,  and  Blagkbubk,  J.) 

Reg.  V,  William  Rtlakb. 

Carnal  knowledge  qf  a  girl  between  ten  and  twelve-^ 

IndHctmnt-^Attempt, 

Under  an  indictment  for  unlawfuUv  assaulting  and 
having  carnal  knowledge  of  a  girl  between  ten  and 
ttpehe  years  of  age,  contrary  to  the  statute,  jv.,  the 
prisoner  mc^  he  convicted  qjf  the  attempt  to  commit 
that  offence. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  Birmingham. 

Borongh  of  Birmlo^iaiii.  in  the  ooonty  of  Warwick,  to  wiL 
— TlM  jarora,  foroorladytae  Qaeen,  upon  their  oath,  proMm 
that  WnUam  Byland,  on  the  5th  Jan.  18S8,  In  and  npon  one 
liary  Ann  Thorn,  a  ^rl  aboTe  the  a^  of  ten  years  and  under 
the  a^  of  twelve  years  to  wit,  being  in  the  eleventh  year  oT 
her  age  in  the  peace  of  Qod,  and  our  Lady  the  Qneen  then 
being,  xmlawfally  did  make  an  assault;  and  her,  the  said 
nary  Ann  Thorn,  did  then  unlawfully  and  carnally  know  and 
abuse  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
G^wn  and  dignl^. 

Seoood  count: 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
ftirther  present  that  the  said  William  Byland  afterwards  to 
wit  on  the  day  and  year  afdresaid,  in  and  npon  the  said 
Mary  Ann  Thorn,  did  make  an  assault^  and  her,  the  said  Mary 
Ann  Thorn,  dM  then  beat  and  illtreatand  other  wrongs  to  tho 
said  Mary  Ann  Thorn  then  did  to  the  great  damage  of  the 
said  Mary  Ann  Thom  agataist  the  peace  of  oar  lady  the  Qneen,. 
her  Grown  and  dlgnl^. 

This  prisoner  was  tried  before  me  at  the  last 
Quarter  Sessions  of  the  Borough  of  Birmingham  on 
the  above  indictment;  and  from  the  evidence  of 
Mary  Ann  Thom,  a  girl  aged  ten  years  and  a  few 
days,  and  of  the  surgeon,  it  was  dear  that  the  whole 
offence  had  not  been  completed,  and  the  attention  of 
the  jury  was  directed  to  the  attempt  to  commit  the 
statutable  misdemeanor.  It  was  sJso  dear  that  the 
child  had  made  no  resistance,  and  was  not  unwilling 
that  the  attempt  should  be  made. 

Mr.  Dngdale,  whom  I  had  requested  to  watch  the 
case  on  the  part  of  the  prisoner,  thereupon  objected, 
that  as  the  child  consented,  the  indictment  which 
charged  the  assault  could  not  be  sustained,  and  that 
although  it  might  be  a  misdemeanor  at  conmion  law 
to  attempt  to  commit  the  statutable  misdemeanor  of 
having  carnal  connection  with  a  child  between  the 
ages  of  ten  and  twelve,  yet  that  where  the  indict- 
ment was  in  the  form  set  out  above,  it  was  impos- 
sible to  sustain  it,  and  that  the  averment  of  an 
assault  could  not  be  treated  as  surpulsage ;  he  cited, 
Beg.  V.  Martin,  2  Moody  C.  C.  R.  123;  and  Ueg.  v. 
Johnson,  L.  &  C.  632. 

On  the  part  of  the  prosecution,  it  was  contended 
that  the  averment  of  an  assault  was  unnecessary 
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md  immaterial,  and  might  be  rejected  as  surplusage. 
Secondly,  that  the  indictment  was  good  as  stating 
with  sufficient  preciseness  the  charge  of  committing 
the  statutory  misdemeanor  of  having  carnal  con- 
nection with  a  girl  between  the  ages  of  ten  and 
twelve,  and  that  under  such  an  indictment  the 
prisoner  could  be  found  guilty  of  an  attempt ;  and, 
thirdly,  that  the  case  of  Rig.  v.  Beetle,  1  L.  Bep. 
89,  C.  C.  B.  had  materially  weakened,  if  not  over- 
roled.  the  previous  decisions. 

I  doubted  whether  the  case  of  Reg.  v.  Beale  had 
been  intended  by  the  court  to  overrule  the  older 
judgments ;  but  as  there  have  been  several  charges 
of  tibe  same  description  lately  in  Birmingham,  I  left 
the  case  to  the  jury,  who  found  that  the  prisoner  did 
ittempt  to  have  camid  connection,  and  Uiat  the 
child  consented. 

I  thereupon  directed  a  verdict  of  guilty  to  be 
entered,  and  ordered  the  prisoner  to  remain  in 
custody,  be  not  being  able  to  find  bail. 

I  respectfully  submit  to  the  Court  of  Criminal 
Appeal  whether  the  conviction  can  be  sustained  or 
not 

Abthttb  R.  Adams. 
Becorder  of  the  Borough  of  Birmingham. 

No  counsel  appeared  to  argue  for  the  prisoner. 

BoMordj  for  the  prosecution,  was  stopped  by  the 
Court. 


By  the  Court — 


Conviction  affinHid. 


Bbo.  r.  Shaw. 

Lmatie^Receivinff  a  lunatic  into  an  tnUcemed  house— 
8  #•  9  fict.,  c  100,  8.  90. 

C.  was  placed  in  the  house  of  a  medical  man  as  an 
iavoHa;  the  house  not  bein^  licensed  or  roistered  for 
the  reception  of  lunatic  patients.  C.'s  mind  was  quite 
imbeeife,  cmd  he  allowed  himself  to  be  kept  in  a  state  of 
ncolting  JUthiness;  but  it  cud  not  appear  that  ne 
hbowred  under  any  delusion  or  mental  aberration,  nor 
was  he  subject  to  Jits  of  frenzy  or  violence : 


Hdd  that  C.  was  a  lunatic  within  the  meaning  of  S  f-S 
Vict,  c  100,  8.  90,  cmd  that  the  medical  man  was 
hable  to  the  charge  of  receiving  C,  to  board  and  lodge 
in  an  uniicensedMnae. 

Case  reserved  by  Cockbum,  C.  J.,  for  the  opinion 
of  the  Court  for  ue  Consideration  of  Crown  Cases 
Reserved, 

Edward  Charles  Shaw  was  convicted  before  me  at 
the  last  Spring  Assizes  for  the  county  of  Hertford 
on  an  indictment  under  stat.  8  &  9  Vict.  c.  100, 
1.90  (a)  charging  him  with  having  taken  charge  of 

(a)  The  8  ft  9  Vict  c.  100,  ai  90  enacts :  **  That  no  person  (nn- 
kashe  be  a  person  who  darivea  noproflt  from  the  charge  or  a 
eommittee  appointed  by  the  Lord  Chancellor)  shall  receive  to 
boird,  or  lodge  In  any  nonse  other  than  an  hospital  registered 
BSder  tiiifl  Act,  or  an  asylum  or  house  licensed  imdar  this 
Aei,  or  under  one  of  the  Acta  hereinbefore  repealed, 
or  take  the  care  or  charge  of  any  one  patient  as  a  lunatic  or 
•Daged  lonatlo,  without  the  like  order  and  medical  oertiflcates 
la  respect  of  axioh  patient  as  are  hereinbefore  required  on  t^e 
raoeption  of  a  patient  (not  being  a  pauper)  into  a  li  ensed  house 
and  that  every  person  (except  a  person  deriving  no  profit 
tram  ttie  charge  or  a  committee  appointed  by  the  Lord 
Chaaoellor)  who  shall  receive  to  board  or  lodge  In  any 
BBUoanaed  house  not  being  a  registered  hoepital  or  an 
asyhun,  or  take  the  care  or  charge  of  any  one  patient  as  a 
bmatlc  ahall  within  seven  clear  days  after  so  receiving  or 
taking  such  patient  trsosmit  to  the  secretary  of  the  commis- 
•ifloars  a  true  and  perfect  copy  of  the  order  and  medical  certl- 
flcataa  on  which  such  patient  has  been  so  received  and  a 
itatenent  of  the  date  of  such  reception  and  of  the  situation 
of  the  house  into  which  such  patient  has  been  received  and  of 
tha  duistlan  and  surname  and  oocopatlon  of  the  occupier 

tiweoi;  and  of  the  person  by  whom  the  oare  and  charge  of     »««.^^.  «i»«u,m».  ^uv  o.»^  «..»  .»  ».».».  «...,  ^ 

■Kb  patient   has  been  taken.     And  every    such  patient  i  said  medical  visitation  book  ahaU  be  guilty  of  a  misdemeanor. 


and  received  to  board  and  lodge,  in  a  house  not 
being  a  dulv  registered  hospital  or  licensed  asylum, 
one  John  Clode,  a  lunatic  or  alleged  lunatic ;  and  also 
with  having  done  so  without  the  other  conditions 
and  formalities  required  by  the  statute  having  been 
complied  with. 

All  the  facts  necessary  to  support  the  indictment 
(assuming  the  said  John  Clode  to  have  been  a  luna- 
tic) were  fully  established ;  but  a  question  arose 
whether  the  said  John  Clode  was  a  lunatic  within 
the  meaning  of  the  Act ;  the  term  lunatic  being  by 
the  interpretation  clause  declared  to  mean  "  every 
insane  person,  and  every  person  being  an  idiot  or 
lunatic,  or  of  unsound  mind." 

It  appeared  that  Mr.  Clode,  a  man  of  fifty-five  years 
of  age,  having  had,  after  indulging  for  some  time  in 
habits  of  intemperance,  three  attacks  of  ^ralysis, 
had  been  placed  with  the  defendant,  a  medical  man, 
not  as  a  lunatic  but  as  an  invalid,  whose  memory 
had  become  greatly  impaired  by  bodily  weakness  and 
infirmity.  It  did  not  appear  that  he  laboured  under 
any  delusions  or  mental  aberration ;  neither  was  he 
subject  to  fits  of  frenzy  or  violence.  But  it  was 
clear  that  his  mental  faculties  had  fallen  into  a  state 
of  exceeding  weakness  and  imbecility,  as  will  appear 
from  the  foUowing  facts : — 

He  was  insensible  to  the  calls  of  nature,  and 
utterly  regardless  of  all  cleanliness,  and  was  satis- 
fied to  remain  in  a  most  revolting  state  of  filthiness. 

It  appeared  that  he  had  been  visited  by  order  of 
the  Lord  Chancellor  by  two  physicians,  Drs.  Bland- 
ford  and  Bennett ;  tiuioe  by  the  former,  once  by  the 
latter. 

Dr.  Blandford  proved  that  on  visiting  defendant's 
establishment  on  the  dlst  Oct.  last,  he  found  Mr. 
Clode,  at  between  six  and  half -past  six  in  the  after- 
noon, in  bed,  in  a  room  about  twelve  feet  square  and 
six  and  a  half  feet  high.  He  was  lying  on  the 
remains  of  two  old  mattraases  covered  over  with  a 
piece  of  old  carpet,  with  no  other  bedclothes  what- 
ever and  without  pillow  or  bolster.  The  mattresses, 
one  of  which  was  of  fiock,  the  other  of  straw,  were 
soaked  with  fseoes  and  urine,  which  was  dripping 
through  on  to  the  fioor,  and  were  quite  rotten.  The 
waUs  of  tbe  room  were  filthy,  having  marks  of 
fingers  dirty  with  fasces  having  been  smeared  on 
them ;  as  was  also  the  case  with  a  post  which  sup- 
ported the  ceiling.  The  smell  in  Uie  room  was,  to 
use  the  words  of  the  witness,  **  most  abominable." 
The  room  was  without  carpet  of  any  sort  There 
was  an  old  washstand  with  a  basin  and  jug,  but  no 
water,  soap,  or  toweL  Not  far  from  the  bedstead 
was  a  heap  of  ashes,  and  on  it  two  chamber  utensils, 

shall  at  least  once  in  every  two  weeks  be  visited  by  a 
physiolan,  surgeon,  or  apottieoary,  not  derivlnff  and  not 
having  a  partner,  father,  son,  or  brother,  wno  derives 
any  profit  from  the  care  or  charge  of  such  patient,  and  such 
physician,  surgeon,  or  apothecary,  shall  enter  in  a  book  to  be 
kept  at  the  house  or  hospital  for  that  purpose  to  be  called 
''the  medical  visitation  book,"  the  date  of  each  of  his  visits, 
and  a  statement  of  the  condition  of  (he  patient's  health  both 
mental  and  bodily,  and  of  the  condition  of  the  house  in  which 
such  patient  is,  and  such  book  shall  be  produced  to  the 
visiting  commiBsioner  on  every  visit,  and  shall  be  signed  by 
him  as  having  been  so  produced,  and  the  person  by  whom  the 
care  or  charge  of  such  patient  has  been  taken,  or  into  whoee 
house  he  has  been  recefred  as  aforesaid  shall  transmit  to  the 
secretary  of  the  commlssionerB  the  same  notices  and  state- 
ments of  the  dea^  removal,  escape,  and  re-capture  of  such 
lunatic,  and  within  the  same  periods  as  are  hereinbefore 
required  in  the  case  of  the  death,  removal,  escape,  and  re- 
capture of  a  patient  (not  being  a  pauper)  reoelved  into  a 
Ucensed  house,  and  that  every  person  vmo  shall  receive  into 
an  unlicensed  house  not  being  a  registered  hospital  nor  an 
asylum,  or  take  the  care  or  charge  of  any  person  therein  as  a 
lunatic  without  first  having  such  order  and  medical  certificates 
as  aforesaid,  or  who  hav&g  received  any  such  patient  shall 
not  within  tbe  several  periods  aforesaid  transmit  to  the 
secretary  of  the  commissioners  Bach,  copy,  statement,  and 
notices  as  aforesaid,  or  shall  fail  to  cause  sucdi  patient  to  be  so 
visited  by  a  medical  attendant  as  aforesaid,  and  every  such 
medical  attendant  who  shall  m^e  an  untrue  entry  in  the 
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one  full  of  fsces.  Mr.  Clode's  trousera  were  wet 
with  urine,  and  a  pair  of  drawers  lying  there  were 
dirty  with  faeces.  He  was  lying  in  a  flannel  shirt, 
the  tail  of  which  was  gone.  He  was  yery  wet  with 
flith,  as  was  the  piece  of  carpet  with  which  he  had 
heen  covered. 

Emma  Coughtree,  a  witness,  proved  that  since 
the  month  of  May,  she  had  been  employed  to  clean 
out  Mr.  Clode*s  room  once  a  week.  That  his  bed 
consisted  of  two  rotten  mattresses  and  a  piece  of  old 
carpet  and  an  old  coat.  There  were  no  sheets  or 
blankets.  She  stated  that,  on  first  going  there,  she 
had  to  remove  a  pail,  as  well  as  two  chamber  uten- 
sils, full  of  excrement,  which  was  all  flowing  over  on 
to  the  floor,  while  under  the  bed  there  was  *'  quite  a 
pond  drained  from  the  mattresses." 

It  appeared  that,  after  the  first  visit  of  Dr. 
Blandford,  a  slight  improvement  in  the  attention 
to  the  comforts  of  Mr.  Clode  took  place.  Accor- 
ding to  the  evidence  of  the  witness  Emma  Coughtree, 
on  the  first  of  Kovember  the  two  old  mattresses 
were  removed,  and  carried  to  a  dunghill,  having 
fallen  to  pieces  from  rottenness  in  the  course  of 
removal.  A  straw  bed  and  palliasse  were  sub- 
stituted, and  two  straw  pillows  supplied. 

On  Nov.  25,  which  was  after  toe  improvement 
just  referred  to  had  taken  place,  Mr.  Clode  was 
visited  by  Dr.  Bennett.  This  witness  stated  that, 
having  desired  to  see  Mr.  Clode's  room,  he  was  con- 
ducted to  it  by  the  defendant ;  but  on  entering  the 
room  the  stench  was  so  intolerable  that  he  pro- 
ceeded no  further.  Nevertheless,  he  saw  Mr. 
Clode's  bed,  which  he  described  as  having  a  vwy 
miserable  dirty  looking  mattress  on  it.  The  room 
itself  also  looked  miserable  and  dirty.  Chloride  of 
lime  had  evidently  recently  been  used,  bxA  tiiough 
the  smell  of  it  was  verv  strong,  it  was  not  sufficient 
to  overpower  the  stench  of  the  room. 

It  appeared  that  Mr.  Clode  was  not  dissatisfied 
witb,  and  was  probably  insensible  to,  the  disgusting 
state  in  which  he  was  thus  suffered  to  remain.  He, 
indeed,  said,  in  answer  to  a  question  from  Dr. 
Bliuidford  how  he  came  to  be  in  such  a  room, 
that  it  was  in  a  verf  disgraceful  state ;  but  on  brang 
asked  by  Dr.  Bennett  on  going  to  his  apartment 
whether  he  liked  his  room,  he  answered  "  yes ;"  and 
on  being  asked  whether  he  was  comfortable  in  it^ 
answered  ''oh,  very  comfortable,'*  and  on  being 
further  asked  whether  his  bed  was  comfortable,  his 
answer  was  "  oh  very." 

This  insensibility  to  filth  in  so  revolting  a  form 
was  strongly  insisted  upon  by  the  two  medical 
witnesses  for  the  prosecution  as  a  marked  indication 
of  the  utter  decay  of  ^e  intellectual  faculties  of  the 
patient.  But  there  was  also  striking  proof  that 
Mr  Clode*s  mental  faculties  in  general,  and  more 
especially  his  memory,  had  become  very  seriously 
impaired.  According  to  the  evidence  of  the  medical 
witnesses,  it  was  extremely  difficult  to  fix  his 
attention  on  any  subject,  or  to  get  him  to  converse. 
**  He  did  not  seem  "  says  Dr.  Bennett  '*  to  take 
interest  in  anything "  and  he  gave  only  '*  mono- 
syllabic answers."  He  remembered,  however,  that 
he  had  Uved  in  Park-street,  Windsor,  and,  in  his 
interview  with  Dr.  Blandford,  kept  saying  *'I'm 
John  Clode  of  Windsor"  in  a  silly  way.  He 
remembered,  says  Dr.  Bennett,  that  he  had  taken 
part  in  elections  for  Windsor,  but  could  not 
remember  the  names  of  the  candidates,  or  on  which 
side  he  had  acted.  On  being  asked  if  he  had  any 
fi^QQily,  he  remembered  he  had  a  wife,  and  a 
daughter  married,  but  on  no  occasion  of  his  being 
visited  by  the  medical  witnesses,  could  he  remember 
though  frequently  asked,  the  name  of  his  daughter. 
Neither  could  he  remember  the  name  of  the  people 
with  whom  he  was  then  living.  When  asked  on 
each  occasion  how  long  he  had  been  where  he  then 
was,  his  answer  was  **  Hre  months,"  though  in  fact 


he  had  been  there  as  many  years.  This  miafiVe  he 
made  twice  during  the  same  interview,  though 
corrected  by  the  defendant  who  refused  after  the 
first  interview  with  Dr.  Blandford  to  allow  the 
patient  to  be  seen  alone.  When  asked  on  more 
than  one  occasion  why  he  remained  at  the  defen- 
dant's his  answer  was  "  that  he  intended  to  leave 
next  week,  when  the  railway  would  be  open." 

Both  Dr.  Blandford  and  Dr.  Bennett  declared 
their  positive  opinion  that  there  was  decided  un- 
soundness of  mind  in  Mr.  Clode  in  respect  of  the 
general  decay  of  mental  power,  as  well  as  of  loss  of 
memory  and  insensibility  to  ttxe  ordinary  instinctive 
repugnance  to  filth.  They  agreed  that  there  was 
an  absence  of  active  dementia  or  morbid  delusion, 
and  ascribed  the  existing  symptons  to  a  decay  of 
the  intellectual  and  moral  faculties,  whether  pro- 
ceeding from  paralysis,  softening  of  the  brain,  or 
any  other  cause  from  which  such  decay  could  arise. 

Two  medical  witnesses  called  on  behalf  of  the 
defendant,  stated  that  there  were  were  no  symptoms 
of  insanity  in  Mr.  Code,  and  had  given  certiiicates 
to  that  effect ;  but  one  of  them  admitted  that  there 
was  unsoundness  of  mind  in  respect  of  loss  of 
memory  arising  from  softening  of  the  brain. 

I  directed  the  jury,  if  they  believed  the  evidenoe 
for  the  prosecution  to  find  the  defendant  guilty, 
which  they  accordingly  did;  and  looking  on  Ae 
case  as  an  aggravate  one  in  consequence  of  the 
neglect  with  which  the  patient  had  been  treated, 
more  especially  as  the  defendant  had  insisted  on 
having  his  pay  doubled  in  consideration  of  extra 
comforts  to  be  afforded,  I  sentenced  the  defendant 
to  a  fine  of  100/.,  and  six  months'  imprisonment ;  but 
deeming  it  worthy  of  consideration  whether  im- 
becility and  loss  of  mental  power,  arising  either 
from  natural  decay,  or  from  paralysis,  softening  of 
the  brain,  or  other  supervening  cause,  if  unacom- 
panied  by  frensy  or  delusion  of  any  kind,  consti- 
tuted unsoundness  of  mind,  so  as  to  be  lunacy  within 
the  meaning  of  the  Act  on  which  this  indictment 
was  framed,  I  reserved  that  question  for  the  decision 
of  this  court. 

If  the  court  shall  be  of  opinion  that  John  Clode 
was  a  lunatic  within  the  meaning  of  the  90th  section 
of  the  8  &  9  Vict.  c.  100,  the  verdict  is  to  stand  ; 
otherwise  not. 

A.  E.  COOKBU2M. 

WooUett  for  the  prisoner. — It  is  submitted  that 
the  conviction  was  wrong.  The  question  is,  whether 
John  Clode  was  a  lunatic  within  the  meaning  of  the 
word  "  lunatic  "  in  sect.  90,  as  defined  by  the  inter- 
pretation clause  s.  114,  "Lunatic  shall  mean  every 
insane  person,  and  every  person  being  an  idiot,  or 
lunatic,  or  of  unsound  mind."  In  thw  case  Clode 
was  received  into  Dr.  Shaw's  house  as  an  invalid, 
and  he  was  treated  as  such,  for  there  was  evidenoe 
that  he  was  suffering  from  a  complsdnt  in  the  lower 
part  of  his  body.  [Cookburn,  C.  J. — ^There  was  some 
slight  evidence  as  to  that,  only  however  relating  to 
the  urinary  functions.]  No  restraint  was  put  upon 
Clode  as  to  liberty  of  egress  and  regress  from  and 
to  the  house.  Clode  was  not  a  lunatic  in  the  ordinary 
sense  of  that  word.  [Cogkbukn,  C.  J. — ^Unsoundness 
of  mind,  which  is  one  of  the  meanings  of  the  term  in 
the  interpretation  clause  seems  to  go  further  than 
the  ordinary  meaning  of  the  word  "lunatic."  Here 
the  patient's  mind  was  in  a  state  of  imbecility 
caused  by  physical  decay.  Bbamwbll,  B. — ^Would 
a  will  made  by  him  in  this  state  of  mind  be  good  ?] 
I  should  say  "  Yes."  But  I  contend  that  it  most 
be  proved  that  Clode  was  kept  and  detained  by  Dr. 
Shaw  as  a  lunatic  in  order  to  make  him  criminally 
responsible.  [Brakwbll,  B. — If  Clode  was  of 
unsound  mind  the  way  in  whidi  Dr.  Shaw  kept  him 
was  evidence  that  he  kept  him  as  a  lunatic,  and 
not  as  a  person  of  sound  mind.    Cookburk,  C.  J.— 
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Would  any  man  haye  allowed  himaelf  to  remain  in 

the  condition  in  which  Clode  was,  if  he  had  been  of 

loand  mind.    Brjlmwsll,  B. — You  siurelj  do  not 

intend  to  argae  that  if  a  man  is  a  lunaticy  and  his 

friends    take  him  to  an  asylum,  and  say  to  the 

person  who  keep  it,  *'  Keep  this  man  as  an  invalid/' 

the  keeper  does  not  take  charge  «f  a  lunatic  ?] 

The  question  is,  whether  in  saoh  cases  there  is 

raiBcient  knowledge  that  M  person  reoeiyed  is  a 

fanatic  or  of  unsound  mind,  and  it  is  necessaiy  to 

•how  affirmatiTely  that  the  person  diarged  had  such 

knowledge.    There  are  many  cases  on  record  in 

wUdi  servants  and  others  have  been   kept  and 

detained  in  such  a  filthy  and  improper  state,  and 

have  allowed  themselves  to  be  so  treated,  and  yet  it 

wss  never  contended  that  they  were  lunatics,  though 

persons  of  weak  intellect,    '[^ookbubh,  C.  J. — ^In 

this  case  all  the  facts  were  known  to  the  defendant, 

which  lead  to  the  conclusion  that  Clode  was  a  person 

of  unsound  mind.    Although  there  was  no  frenzy, 

or  delusion,  or  other  usual  indications  of  insanity, 

yet  there  was  inherent  unsoundness  of  mind  from 

natural  causes,  which  had  been  aggravated  by  prior 

intemperance.]    It  is   necessary  to   complete  the 

offence   created  by  the  statute   that  the  patient 

should  be  detained  as  a  "  lunatic  ;**  but  there  was  no 

evidence  of  that,  and  the  utmost  proved  in  the  case 

was  what  might  result  from  mere  physical  infirmity. 

Parry,  Serjt  (Pdcmd  with  him),  for  the  prosecu- 
tion, was  not  called  upon  to  argue. 

CooKBUBK,  C.  jr.— We  axe  all  agreed  that  this 
convictioti  ought  to  stand,  for  the  reasons  stated 
during  the  arguaaent.  This  case  is  dearly  within  the 
mischief  intended  to  be  provided  against  by  the 
Act.  The  state  of  imbecility  in  which  this  person 
was  found  amounts  to  unsoundness  of  mind  witiiin 
the  meaning  of  the  Act. 

IfAKTiif,  B. — ^This  was  unsoundness  of  mind 
anak^gous  to  idiotey. 

The  rest  of  the  Cotirt  concurred. 

Conviction  affirmedL 


Bmq.  v.  Gltdb. 
Lareeny — Lost  property. 

A.  dropped  a  sovereian  on  a  country  road  during  the 
ni^t'time;  she  did  not  stop  to  hok  for  it,  but  on  the 
fSkmng  morning  she  started  to  go  to  the  spot  in  the 
hope  of  Jwding  it.  In  the  mean  time  the  prisoner 
picked  it  up,  and  said  to  his  companion,  "  It  would 
just  make  kis  week  up.**  Prisoner  and  his  cotnpani&n 
walked  on,  and  met  A,  an  her  way  to  the  spot,  where 
she  hst  ihe  aooereiffn»  From  what  passed  between 
A.  and  the  prisoner  and  his  companion,  the/act  that 
the  priaomr  had  got  A*s  sovereign  was  brought  to  the 
prisoner's  kmowledgt ;  but  he  denied  having  found  it. 
Subseqmenify  he  was  taxed  iPtM  having  done  so  ;  but  he 
wenlafMtt  admit  it,  equivooated,  cmc!  declined  to  give 
it  up: 

Held,  on  the  authority  of  Thurbom's  case,  that  the 
prisoner  could  not  be  convicted  of  larceny,  as  at  the 
time  the  prisoner  picked  t^  Ae  sovereign,  intending  to 
appropriate  it  to  his  ottm  use,  he  did  not  know,  and 
had  not  the  means  of  knowing,  who  the  owner  was. 

Case  reserved  hy  Cockbum,  C.  J. 

William  Glyde  was  convicted  before  me  at  the 
last  assises  for  the  county  of  Sussex,  on  an  indict- 
ment for  larceny,  in  which  he  was  charged  with 
having  stolen  a  sovereign,  the  property  of  Jane 
Austin. 

It  appeared  t^t,  on  the  evening  of  the  16th  of 
January  last^  the  prosecutrix,  ba&ig  on  her  way 


from  Bobertsbridge,  where  she  had  been  to  pay 
some  bills,  to  her  home  at  BrightUng,  and  having 
some  money  loose  in  her  hand,  had  occasion,  owing 
to  the  dirty  state  of  a  part  of  the  road,  to  bold  up 
her  dress,  and  in  doing  so  let  fall  a  sovereign.  It 
being  then  dark,  she  did  not  stop  to  look  for  the 
sovereign ;  but  on  the  following  morning  she  started 
to  go  to  the  spot,  in  the  hope  of  finding  the  lost 
coin. 

In  the  mean  time  the  prisoner,  coming  from 
Bobertsbridge  towards  BrightUng,  in  company 
with  a  man  named  Hilder  and  his  son,  and  seeing, 
at  the  spot  where  the  i^osecutrix  had  droi^)ed  her 
sovereign,  a  sovereign  lying  in  the  road,  pieked  it 
«p^  and  put  it  in  his  pocket,  observing  that  it  was 
a  good  sovereign,  and  would  just  make  his  week  up. 
Proceeding  onwards,  the  men  soon  afterwards  met 
the  prosecutrix,  then  on  her  way  to  the  spot  where 
the  sovereign  had  been  dropped.  According  to  her 
statement,  on  meeting  the  men,  she  addressed 
Hilder,  whom  she  knew,  and  asked,  in  the  hearing 
ef  the  prisoner,  "if  he  had  stumbled  on  a  sove- 
reign,** stating  that  she  had  lost  one,  and  was  going 
to  look  for  it ;  to  which  inquiry  Hilder  answered  in 
the  negaUveu  She  was,  however,  contradicted  by 
HUder  and  his  son,  who  were  called  as  witnesses 
for  the  prosecution,  as  to  any  such  conversation 
having  taken  place.  But  it  was  clear  that  the  fact 
of  the  sovereign  thus  pieked  up  by  the  prisoner 
being  one  which  had  been  lost  by  the  prosecutrix, 
was  speedily  brought  to  the  prisoner's  knowledge. 
The  fact  of  the  proeecutrix  having  lost  a  sovereign, 
and  of  the  prisoner  having  found  one,  having  come 
to  his  master's  ears,  the  master  asked  him  if  he  had 
found  a  sovereign,  to  which  he  answered  that  he 
"  was  not  bound  to  say."  The  master  further  asked 
if  he  had  not  heard  that  Mrs.  Austin  had  lost  one, 
to  which  the  prisoner  made  the  same  reply.  On  the 
master  asking  whether  it  would  not  be  more  honest 
to  give  the  sovereign  up  to  her,  he  answered  that 
*'he  could  just  manage  to  live  without  honesty.*' 

Being  asked  by  a  police  conetabla  whether  he 
remembered  going  up  the  BrightUng  road,  and 
picking  up  a  soveregn,  he  answered,  "  I  don't  know 
that  I  did."  On  the  officer  saying,  **  I  have  been 
informed  by  witnesses  that  you  did  so^  and  if  you 
did  so,  it  did  not  belong  to  vou ;  more  particularly 
as  you  know  to  whom  it  belonged."  The  prisoner 
said  he  did  not  want  to  have  anything  more  to  say 
to  the  officer,  and  went  into  his  house.  On  a  suh- 
sequent  occasion,  however,  he  admitted  to  the  same 
witness  that  he  had  picked  up  the  sovereign. 

The  witness  Hilder  also  stated  that  the  prisoner 
afterwards  came  to  him  and  asked  him  if  he  could 
say  that  he  (prisoner)  had  picked  up  a  sovereign, 
and  on  receiving  an  answer  in  the  affirmative,  said 
that  if  that  was  so  he  must  go  and  see  the  prose- 
cutrix, who  had  applied  to  him  several  times 
about  it. 

In  summing  up  to  the  jury  on  this  state  of  facts, 
I  told  them  that  where  property  was  cast  away  or 
abandoned,  any  one  finding  and  taking  it  acquired 
a  right  to  it,  which  would  be  good  even  as  against 
the  former  owner,  if  the  latter  should  be  minded  to 
resume  it.  But  that  when  a  thing  was  acddentaUy 
lost,  the  property  was  not  divested,  but  remained 
in  the  owner  who  had  lost  it,  and  that  such  owner 
might  recover  it  in  an  aetioB  against  the  finder.  As 
to  how  far  larceny  might  be  committed  by  a  person 
finding  a  thing  acddentaUy  lost,  it  depended  on 
how  far  the  puty  finding  bdieved  that  the  thing 
found  had  been  abandoned  by  ito  owner  or  not. 
That  where  the  thing  found  was  of  no  value,  or  oi 
so  small  value  that  the  finder  was  warranted  in 
assuming  that  the  owner  had  abandoned  it,  he 
would  not  be  guilty  of  larceny  in  appropriating  it ; 
or  if,  not  knowing,  or  not  having  the  means  of  dis- 
covering the  owner,  the  finder,  from  the  inferior 
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▼alne  of  the  thing  found,  might  fairly  infer  that 
the  owner  would  not  take  the  trouble  to  come  for- 
ward and  assert  his  right,  so  that  practically  there 
would  be  an  abandonment,  and,  so  believing,  appro- 
priated the  thing  found  as  virtually  abandoned  by 
the  owner,  ho  would  not  be  guilty  of  larceny.  So, 
although  the  value  of  the  article  might  render  it 
impossible,  in  the  first  instance,  to  presume  aban* 
donment  by  the  owner ;  yet  if,  from  the  fact  of  no 
owner  coming  forwiml  within  a  sufficient  time,  the 
finder  might  reasonably  infer  that  the  owner  had 
abandoned  and  given  up  the  thing  as  lost,  there 
would  be  no  criminality  in  an  appropriation  of  it  by 
the  latter. 

On  the  other  hand,  I  pointed  out  that  there  were 
things  as  to  which  it  could  not  be  supposed  that 
they  had  been  intentionally  abandoned,  or  the 
owner  be  supposed  to  have  given  up  his  property ; 
thus  e.  ^.  a  purse  of  gold,  or  a  pocket-book  con- 
taining bank-notes  found  in  the  road,  could  not 
possibly  be  supposed  to  have  been  intentionally 
placed  there ;  or  a  diamond  ornament  f  oimd  outside 
the  d(K)r  of  an  assembly-room,  to  have  been  inten- 
tionally dropped  by  the  lady  who  had  worn  it ;  or  a 
box  or  parcel  left  in  a  public  conveyance  or  a  hack 
cabriolet,  to  have  been  left  with  the  intention  of 
abandoning  the  property.  That  in  all  these  cases, 
as  the  property  remained  in  the  owner,  and  the  pre- 
sumption of  abandonment  was  plainly  negatived  by 
the  circumstances,  a  person  finding  sudi  an  article 
and  appropriating  it  to  himself,  with  an  intention 
of  wronging  the  owner,  if  he  knew  who  the  owner 
was,  or  hi^  the  means  of  finding  the  owner — as 
where  the  name  of  and  address  of  the  owner  were 
on  the  thing  found— or  had  the  means  of  ascer- 
taining the  owner,  as  in  the  case  of  a  cabman  who 
knew  the  house  at  which  he  had  taken  up  or  set 
down  a  person  by  whom  an  article  must  have  been 
left  in  the  carriage,  would  clearly  be  guilty  of  lar^ 
oeny.  And  even  where  the  finder  did  not  know  the 
owner,  if  the  nature  of  the  thing  found  preclude 
the  presumption  of  abandonment,  and  gave  every 
reason  to  suppose  that  the  owner  would  come  for- 
ward and  assert  his  claim,  and  the  finder  never- 
theless determined  to  appropriate  tiie  chattel  and  to 
keep  it,  though  he  should  afterwards  become  aware 
who  the  owner  was  ^this  too,  if  done  with  the  inten- 
tion of  wrongfully  depriving  the  unknown  owner 
of  property,  which  the  finder  knew  still  to  belong 
to  him,  would  be  larceny,  provided  such  intention 
was  contemporaneous  vriib,  the  original  taking  of 
possession. 

I  told  the  jury  that  while,  to  constitute  larceny 
in  appropriating  an  article  thus  found,  tiiero  must 
be  a  guilty  intention  of  taking  that  which  was 
known  to  belong  to  some  one  else,  and  which  the 
party  appropriating  knew  he  had  no  right  to  troat 
as  his  own,  this  intention  might  be  gaSered  from 
the  value  of  the  article  and  the  other  ciroumstanccs 
of  the  case,  especially  the  conduct  of  the  party 
accused,  as  to  concealment  or  otherwise. 

In  this  respect,  I  told  them  they  might  properly 
take  into  account  the  conduct  of  the  prisoner  Glyde 
in  maintaining  silence  when  he  heard  the  question 
put  by  the  prosecutrix  to  Hilder,  if  they  beUeved 
that  portion  of  her  evidence ;  or,  at  all  events,  in 
refusing  to  say  whether  he  had  found  a  sovereign 
or  not,  and  oiUy  acknowledging  it  when  Hilder  had 
told  him  he  was  prepared  to  si^ak  to  the  fact. 

As  the  result  of  this  reasoning,  I  left  it  to  the 
jury  to  say  whether  the  prisoner,  on  finding  the 
sovereign,  believed  it  to  have  been  accidentally  lost, 
and  nevertheless  with  a  knowledge  that  he  was 
doing  wrong,  at  once  determined  to  appropriate  it 
to  himself,  and  to  keep  it,  notwithstanding  it  should 
afterwards  become  known  to  him  who  the  owner 
was;  and  I  told  the  jury  if  they  were  of  that 
opinion,  to  find  the  prisoner  guilty.    But>  inasmuch 


as  there  was  nothing  to  show  that  the  prisoner,  on 
appropriating  the  sovereign  on  finding  it,  had  any 
reason  to  suppose  that  the  owner  would  afterwards 
become  known  to  him,  or  any  belief  that  he  would, 
I  doubted  whether  an  intention  on  his  part  of 
keeping  it,  even  if  the  owner  should  become  known 
to  him— he  not  believing  that  the  latter  event 
would  come  to  pass — ^would  amount  to  larceny.  I 
therefore  thought  it  right  to  take  the  opinion  of  the 
court,  whether  the  conviction  can  be  sustained  on 
the  facts  I  have  stated. 

The  jury  having  found  the  prisoner  guilty,  I 
admitted  him  to'  bful,  on  his  own  recognisances  to 
come  up  for  judgment  at  the  next  assizes,  if  re- 
quired so  to  do.  Had  I  passed  sentence  at  the 
time^  I  should  have  condemned  him  to  imprison* 
ment  and  hard  labour  for  one  calendar  month. 

A.  £.  COCKBUHV. 

No  counsel  was  instructed  to  argue  for  the  pri- 
soner. 

iMttdey  Smith  for  the  prosecution.— The  conviction 
was  right.  It  appears  from  the  evidence  that  the 
prisoner  knew,  shortly  after  he  picked  up  the  coin, 
who  the  owner  of  it  was.  This  case  differs  from 
Rug  V.  Moore,  8  Cox  C.  C.  416 ;  1  L.  &  C.  1,  in  this 
fact,  that  in  that  case  the  jury  found  that  the  pri- 
soner, at  the  time  he  picked  up  the  bank-note, 
believed  that  the  owner  could  be  found.  In  this 
case  the  original  taking  was  not  innocent ;  the  pri- 
soner's remark  to  his  companion  was  evidence  that 
he  then  intended  to  appropriate  it  to  his  own  use. 
In  Beg.  v.  Preston,  6  Cox  C.  C.  890 ;  2  Den.  &  P. 
35S,  the  original  taking  was  innocent,  but  there 
was  a  subsequent  unlawful  appropriation.  The 
learned  counsel  then  cited  the  observations  of 
Wightman,  J.  in  Rea,  v.  Moore,  80  L.  J.  77,  M.  C, 
and  of  Williams,  J.  *^in  Reg.  v.  Christopher,  8  Cox 
C.  C.  91,  quoted  infrA  in  the  judgment  of  Martin,  B. 
The  case  of  Reg.  v.  Thvrhom,Z  Cox  C.  C.  458 ;  1  Den. 
C.  C.  367,  was  then  referred  to :  and  the  note  at 
p.  180  of  2  Buss,  on  Crimes  (4th  edit.")  where  the 
propriety  of  the  decision  in  Reg.  v.  Thurwrn,  is  fully 
discussed. 

CooKBUBK,  C.  J. — ^I  must  say  that  my  own  opinion 
is,  that  this  was  a  case  of  larceny.  The  question 
turns  on  this,  how  far  would  a  person,  under  the 
ciroumstances,  be  justified  in  supposing  that  the 
lost  property  was  abandoned  by  its  owner?  There 
may  be  cases  in  which  the  value  is  so  large,  that  no 
one  could  suppose  the  property  was  intentionally 
abandoned,  while  there  may  be  others  in  which  a 
man  might  be  justified  in  doubting  whether  the 
owner  would  come  forward.  If  a  man  were  to  «ay, 
"I  do  not  believe  that  the  owner  will  come  for- 
ward," it  would  not  be  a  case  of  larceny  ;  but  if  it 
is  doubtful  if  the  owner  will  come  forward — if  the 
loser  were  a  poor  man  he  might,  if  a  rich  man  he 
might  not— if  there  is  ground  for  supposing  that 
the  property  is  not  intentionally  abandoned,  and  if 
the  person  finding  it  then  says,  *'  I  will  appropriate 
it  to  myself,  notwithstanding  the  owner  may  oome 
forward,"  I  think  that  would  amount  to  larcenv. 
ThwrborrCe  case,  however,  does  not  go  that  length. 
Here  tiiere  was  no  evidence  to  show  that  when  the 
prisoner  picked  up  the  sovereign,  he  knew  or  had 
the  means  of  knowing  who  the  owner  was,  and 
although  there  was  evidence  that  the  prisoner  in- 
tended, when  he  picked  it  up,  to  appropriate  it  to 
himself,  there  was  nothing  to  show  that  the  owner 
would  come  forward,  and  therefore,  upon  Thwrbom^M 
case,  the  conviction  cannot  stand.  If  the  matter 
had  been  of  greater  amount,  I  should  have  liked 
the  question  to  be  discussed  before  the  f uU  court, 
but  as  ThurbonCs  case  is  not  overruled,  the  convic- 
tion must  be  quashed. 
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Maktin,  B. — I  agree  that  the  conviction  should 
be  quashed ;  but  I  own  my  impression  is,  that  this 
is  a  case  of  kircenj.    If  the  prisoner,  at  the  time  he 
picked  up  the  sovereign,  intended  to  appropriate  it 
to  his  own  use,  whether  the  owner  might  come 
back  for  it  or  not,  I  should  have  thought  tiliat  he 
would  be  guilty  of  larceny.    In  Reg,  v.  Chriatopherf 
Williams   J.    said   that,    ^  though   agreeing  with 
tiie  decision  in  ThurbonCa  case,  he  must  confess  that 
he  bad  never  been  able  to  agree  with  some  of  the  prin- 
ciples there  laid  down."    And   in  Bag.  v.  Moon, 
Wightman,  J.  said:   "In   Heg.  ▼.    Thwrbom  it  is 
said,  *  If  he  had  taken  the  chattel  innocently,  and 
afterwards  appropriated  it  without  knowledge  of 
the  ownership,  it  would  not  have  been  larceny.' 
But  here  the  original  taking  is  not  innocent,  for  tibe 
jury  have  found  that  when  the  prisoner  picked  up 
the  coin  he  intended  to  deprive  the  owner  of  it.    Is 
there  any  case  of  a  conviction  held  bad,  in  which 
these  three  ingredients  have  concurred:  that  the 
prisoner  intended  to  appropriate  the  property  from 
the  first ;  that  he  believed,  at  the  time  he  took  it, 
the  owner  could  be  found,  and  acquired  the  know- 
ledge of  who  tliat  owner  was  before  he  converted  it 
to  his  own  use  ?"    With  respect  to  the  present  case, 
we  are  bound  by  the  authority  of  Jtieg,  v.  Thurbom, 
and  in  order  to  render  the  finder  of  lost  property 
gnUty  of  larceny,  he  must  know  who  the  owner  is, 
or  have  the  means  of  knowins:,  although  he  intends 
from  the  first  to  appropriate  it  to  his  own  use.    I  do 
not  think  that  that  is  correct  law,  but  I  agree  that 
it  is  not  worth  while  to  have  this  case  argued  before 
the  full  Court. 

W1LLB8,  J. — I  agree  that  the  conviction  ought  to 
he  quashed.  Reg,  r.  Thwrbom  is  in  point,  and 
governs  this  case. 

Biujcwsi^  B.-*I  am  of  the  same  opinion. 

BiJiGKBURH,  J. — I  am  of  the  same  opinion.  Rig, 
V.  Thtrbom  is  in  point ;  and  I  rather  think  that  it 
takes  the  right  view  of  the  subject.  In  .cases  of 
bailment,  the  Legislature  has  interfered,  and  made 
a  subsequent  wrongful  appropriation  the  subject  of 
larceny,  although  the  original  taking  was  innocent. 
In  the  case  of  lost  property,  however,  Reg,  v.  T^tir- 
born,  has  decided  that  if  the  finder  appropriates 
it  with  the  intent  to  take  the  entire  dominion 
over  it,  and  does  know  that  the  true  owner  can 
be  found,  it  is  larceny ;  but  if  he  does  not  know, 
that  it  is  not.  WhiUt  that  decision  remains  un- 
reversed, it  must  be  taken  to  be  the  law.  In  the 
present  case  there  is  not  the  slightest  reason  for 
saying  that,  at  the  time  the  prisoner  picked  up  the 
coin,  he  could  find  out  the  true  owner,  or  that  he 
was  under  the  belief  that  he  could  be  found. 

Conviction  quashed. 


0OT7BT  OF  aXTEEN'S  BENCH. 

Baported  by  T.  W.  Saundebs  and  J.  Sbobtt,  Bsqn., 
Barristen-atpLaw. 

Sattirdmf,  Mag  30, 1868. 
Cbo0s  (app.)  V,  Htnb  (resp.) 

Merchant  Shying  Act  1854 — Complaint  b^ore  justices 
far  wages  due — Desertion  of  ship. 

The  reqxmdent  signed  articles  tu  chief  mate  for  a  Medi' 
terroneem  voyage,  not  to  exceed  twelve  months,  at  the 
rcUe  of  wages  of  Jive  guineas  a  month.  When  he  had 
served  six  months,  and  was  at  sea,  a  charge  was  made 
against  the  certain  by  the  steward  that  he  had  cut  and 
stabbed  him,  whereupon,  with  the  assent  of  the  respon- 
dent, the  captain  was  put  in  irons  and  taken  to  Lisbon, 
and  the  consul  there,  having  investigated  the  matter, 
deterwdned  to  tend  home  the  captain  and  four  sailors  I 


as  minesses,  the  respondent  being  one  of  them.  They 
were  sent  home  accordingly,  but  the  metropolitan 
police  magistrate  fief  ore  whom,  the  case  was  heard 
discharged  the  captain.  The  respondent  having, 
under  the  provisions  of  the  Merchant  Shipping  Act 
1864  (17  ^  18  Vict,  c,  104),  laid  a  complaint  before 
justices  for  the  amount  of  his  wages  due  at  the  time 
of  his  leaving  the  ship  against  the  appellant,  the 
owner  of  the  ship,  the  latter  resisted  payment,  upon 
the  ground  that  the  respondent,  by  leaving  the  ship  at 
Lisbon^  and  by  his  conduct  towards  the  captain  tn 
putting  him  in  irons  for  a  supposed  offence,  which  was 
not  ultimate^  supported,  had  forfeited  his  wages  then 
due.  The  justices  having  made  an  order  for  payment 
of  such  wages, 

Held,  that  they  were  right  in  so  doing. 

This  was  a  case  stated  by  the  justices  of  Sunder- 
land, under  the  20  &  21  Vict.  c.  43,  upon  an  order 
made  by  them  under  the  Merchant  Shipping  Act 
1854,  for  the  payment  of  wages  claimed  to  be  due  to 
the  respondent.    The  case  was  as  follows : — 

At  a  petty  sessions  held  in  and  for  the  said 
borough  before  the  undersigned  John  Candlish  and 
Robert  £lwin,  Esquires,  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  borough  on  the 
13th  day  of  Nov.  1867,  Henry  Cross,  of  Sunderland, 
aforesaid,  owner  of  the  British  ship  Copse  was  duly 
summoned  pursuant  to  the  provision  in  the  Mer- 
chant Shipping  Act  1854,  sect.  188,  to  answer  a 
certain  complaint  before  them  duly  made,  for  that 
on  the  5th  Feb.  1867,  Henry  Boone  Hyne  was 
hired  to  serve  in  the  said  ship  as  a  seaman  and  for 
certain  wages,  and  that  he  had  duly  performed  his 
service  and  hiring,  and  that  although  wages  to  the 
amount  of  2iL  4s.  id,  were  then  justly  due  to  Mm 
for  bis  service^  the  said  Henry  Cross  neglected 
and  refused  to  pay  him  the  same  contrary  to  the 
statute  in  such  case  made  and  provided. 

At  the  hearing  of  the  said  complaint,  it  was  ad- 
mitted by  the  defendant  that  the  said  ship  Copse 
was  a  Britsh  ship  and  that  the  defendant  was  then 
and  at  the  time  of  the  hiring  of  the  complainant  the 
sole  owner  thereof,  and  the  following  evidence  was 
adduced  before  us,  it  having  been  also  admitted 
tiiat  the  voyage  in  respect  of  which  the  complainant 
had  been  hired  was  ended  so  far  as  the  ship  and 
owner  were  concerned  before  the  commencement  of 
these  proceedings. 

Henry  Boone  Hyne,  sworn,  said : 

I  signed  artiolea  as  chief  mate  on  the  fith  Feb,  to  join  the 
Copte  at  Plymouth  for  a  Mediterranean  voyage  not  to  exceed 
twelve  monfliB,  the  voyage  to  end  at  some  port  or  ports  in  the 
United  Kingd<»n,  the  rate  of  wages  was  five  gnineaa  a  month. 
I  served  from  6th  Feb.  to  10th  Ang.,  a  period  of  six  months 
and  six  days,  34t  is.  4dL  is  now  due  to  me  as  a  balance  of 
wages.  On  or  about  the  10th  Aug.  there  was  a  charge  made 
agaJnst  the  captain  by  the  stewaid  that  he  had  cot  and  stabbed 
him  twice.  The  crew  and  I  si^  it  must  have  been  the 
captain  as  there  was  no  one  else.  The  charge  was  made  by 
the  young  man,  Orlckmore  himself.  It  was  investigated  by 
the  ooDsiu  at  liabon. 

The  defendant's  attorney  thereon  objected  that 
the  proceedings  before  the  consul  ought  to  be  pro- 
duced, to  which  the  complainant's  attorney  replied 
that  there  was  nothing  in  the  Merchant  Shipping 
Act  1854  requiring  such  proceedings  to  be  reduced 
into  writing,  nor  hSd  any  evidence  been  given  that 
this  had  been  done. 

We  considered  that  no  foundation  for  the  objec- 
tion had  been  laid. 

Witness  then  proceeded : 

The  consul  gave  me  four  names  of  parties  who  were  to  go 
by  the  steamer  to  flnghuid.  [Slip  of  paper  with  the  four 
names  produced.]  I  saw  him  write  it  He  sent  a  boat  and 
took  us  out  of  the  ship,  and  said  they  were  to  go  with  me.  I 
was  sent  home  as  a  witness.  The  captain  was  sent  home  as 
well ;  he  came  in  the  same  ship  with  me.  I  suppose  he  was 
in  custody. 

Cross-examined : 
I  was  before  the  police  magistrate  in  London,  and  the  case 


184 


MAQIBT&^TES'  0ASB8. 


Q.B.] 


0*088  (ant)  V.  Htkb  (rasp.) 


[<1.B. 


WM  inyeatigated  there.  The  eaptate  was  (here  obMi^d  m  a 
prisoDor  in  oostody.  I  hsTe  been  partially  paid  bj  Oovern- 
ment  my  expenses  as  witness.  I  did  not  summon  the  captain 
for  wages  at  London.  I  made  application  for  my  wages 
there,  but  It  was  not  entertained,  because  it  was  out  of  the 
magistrates'  jorisdiotioa^  The  ohaige  against  the  captain 
was  dismissed.  I  heard  the  msglstrate  say  in  London  there 
was  no  f oandation  for  the  charge  made  against  the  captain. 
1  heard  him  say  that  before  we  took  such  an  extraordinary 
step  as  patting  the  captain  in  irons  and  taldng  hbn  into  Lis- 
bon, more  eaation  sboold  have  been  exercised.  We  were 
bound  to  Bordeaux  I  remember  when  the  last  row  took 
place  In  the  calm.  I  went  down,  and  all  hands  were  called 
Into  the  cabin.  I  did  not  pat  the  captain  In  irons.  The 
boatswain  ordered  him  into  irons.  I  am  the  boatswain's 
superior  officer.  He  ordered  him  to  be  put  in  irons,  and  I 
allowed  him  to  be  put  in.  The  captain  did  not  resist ;  he  gave 
himeeir  up,  he  said  at  ones  we  need  not  nae  tovee,  he  would 
doitw 

Question,-^WhBX  V«re  you  doioig  ? 
Witness : 

Just  as  I  went  faito  the  oabin  the  man  was  etabbed.  There 
was  no  light  in  the  cabin.  I  took  him  oat  of  (he  oabin  to  the 
deqlE,  whUe  some  person  got  a  light  He  was  insensible,  and 
remained  so  for  an  hour  and  a  half.  la  the  mean  time  the 
boatswain  ordered  the  captain  into  irona  When  the  man 
came  about  he  said  it  was  the  captain.  The  oabin  was  darl^ 
J  dfSD't  know  wl^other  t^f  re  was  a  vaoon  or  not,  I  was  then 
attending  to  the  man.  I  heard  the  boatswahi  say,  **Now, 
lads,  seize  the  captain;  he's  the  murderer."  The  captain  did 
not  tell  me  to  go  to  Bordeaux  with  the  ship.  He  told  me  to 
go  to  Lisbon  with  tba  ship ;  be  (old  me  to  bear  up  at  once 
for  Lisbon. 

Question :  Did  oot  the  captain  tell  you  to  go  to 

Bordeaux^with  the  ship  at  the  time  he  wa^  in  ironB  ? 

Witness: 

That  is  not  die  fact;  he  told  ma  to  go  to  Lisbon. 

Question :  Did  not  the  boatswain  tell  you  to  go 

to  the  nearest  port,  Lisbon  ? 

Witness : 

Kot  before  the  captain  said  we  had  better  go  in  at  once. 
He  said  we  were  f urttier  off  than  I  calculated,  and  I  said  I  did 
not  think  we  were.  I  took  command  of  the  ship  for  the 
safety  of  the  ship,  cargo,  and  all  hands.  Lisbon  was  then,  in 
fact,  the  nearest  port    We  were  about  twenty-one  miles  off. 

DaTid  Mo  Arrow  said : 

I  was  before  the  consul  at  lisbcm.  He  ordered  the  oaptahi 
home,  and  I  was  sent  home  as  welL  The  ohsrge  was  made 
by  Grickmore  for  trying  to  take  his  life. 

Cross-examined : 

The  consul  ordered  me  homa  He  sent  a  wrltfaig  on  board 
the  steamboat  that  brought  us  to  England.  The  consul  did  not 
ask  me  if  I  would  go  home.  He  sent  me  home  as  a  witness 
against  the  captain.  I  was  not  in  (he  oa^ia  whan  (he  captain 
was  put  in  irons.  I  w|u  at  the  wheel  I  went  into  (be  cabin, 
and  saw  him  in  irons.  When  I  went  down  stairs  t  did  not 
tell  the  mate  it  was  a  yery  foolish  or  a  rery  proper  thing.  I 
never  remonstrated  with  the  mate  Uk  any  way.  I  thought  It 
proper  the  captain  was  put  in  irons  We  were  in  danger  of 
our  liTes  on  board  the  ship  had  we  not  put  him  in  Irona 

It  was  thereupon  contended  on  the  part  of  the 
defendant  that  the  complainant  had  been  gfuiity  of 
such  misconduct  ip  assisting  to  put  the  captain  in 
irons,  and  take  the  ship  to  Lisbon,  as  would  have 
justified  the  defendant  in  dismissing  him  had  be 
been  on  the  spot;  that  there  was  no  proper  evi- 
dence  that  the  British  consul  at  Llsbop  had  exer- 
cised any  authority  on  sending  the  crnnpLaJHsnt 
thence  to  England,  or  that  he  had  come  to  JBngVtnd 
from  Lisbon  otherwise  than  voluntarily ;  th^t  under 
the  Merchant  Shuiping  Act  1854  the  consul 
had  no  power  to  order  th^  complainant  to  leave  the 
said  ship  there  and  proceed  to  England  as  witness ; 
that  the  complainant  must  be  taken  to  have  left  the 
said  ship  at  Lisbon,  and  to  have  come  home  volun- 
tarily, and  that  on  the  facts  proved  the  complain- 
ant's wages  up  to  the  time  of  putting  the  captain  in 
irons  had  become  forfeited. 

It  was  contended  on  the  part  of  the  complainant, 
that  the  hiring  having  been  at  acertain  ratepermonth 
the  wages  become  due  month  by  month,  although 
they  might  not  be  payable  until  the  termination  of 
the  adventure,  and  that  wages  once  earned  could 
not  be  forfeited  except  for  some  sufficient  cause, 
either  under  the  Merchant  Shipping  Act  1854,  or  at 
common  or  maritime  law ;  that  there  wa«  no  proof 


whatever  of  any  mutiny,  desertion,  or  wilful  dis- 
obedience on  the  part  of  the  complainant,  whose 
conduct  should,  in  the  absence  of  evidence  to  the 
oontrajy,  he  taken  to  have  been  bond  Jick,  and  war- 
ranted as  it  might  be  by  the  circumstances  sworn  to, 
more  espeda^y  as  it  had  been  ratified  by  the  consul ; 
that  the  actiou  of  the  consul  operated  as  a  dis- 
soUitioa  of  the  contract,  and  that  there  was  all  the 
proof  of  which  the  case  admitted.  The  complainant 
cited  and  relied  on  the  case  of  MelvilU  v.  De  Wolf, 
reported  in  4  EL  &  Bl.  p.  844. 

We  were  of  opinion  that  there  was  no  proof  before 
us  of  any  misconduct  on  the  part  of  the^  com- 
plainant such  as  would  have  warranted  his  dis- 
missal at  Lisbon,  or  would  have  involved  a  for- 
feiture of  wages,  and  that  he  had  given  even  more 
evidence  of  the  action  of  the  consul  than  had  been 
given  in  the  case  cited,  where  the  plaintiff  himself 
appeared  to  have  been  the  only  witness,  and  that 
although  the  words  of  the  Merchant  Seunen's  Act 
1854  do  not  in  direct  terms  authorise  the 
consul  to  send  home  witnesses,  the  possession 
of  that  power  seems  necessarily  to  follow  from 
his  power  to  send  home  the  captun  in  custody, 
for  trial  seems  an  impossibility  without  witnesses, 
and  the  language  of  this  statute,  though  seemingly 
defective  in  that  respect,  is  nearly  identical 
with  the  language  of  the  former  statute,  under 
which  the  consul  or  court  of  inquiry  acted  in  the 
case  of  MMHe  v.  De  WoJf,  where  the  court  held, 
that  the  sending  home  of  the  witnesses,  under  similar 
circumstances,  terminated  a  contract  to  proceed  in 
the  vessel.  Under  the  impression,  therefore,  that  in 
this  case  as  well  as  in  that  cited  all  parties  were 
bound  by  the  action  of  a  public  functionary  in  the 
administration  of  the  public  law  operating  as  a  dis* 
solution  of  the  contract  under  which  the  oomplain- 
ant  was  engaged,  we  made  our  adjudication  in  his 
favour,  and  ordered  and  adjudged  llie  defeadant  to 
pavhim  the  sum  of  23/.  11«.  44  being  the  wages 
claimed  after  certain  deductions  which  were  agreed, 
together  with  the  sum  of  It.  6d,  for  the  costs  of  the 
proceedings  before  us. 

The  question  for  the  opinion  of  the  court  is. 
Whether  the  said  determination  was  correct  in  point 
of  law. 

Qiven  under  our  hands  and  seals  this  14th  day  of 
Pec.  1867,  at  Sunderland,  fiforesaid. 

JOHK   CA]n>U8H. 
BOBBBT  ElWIK 

By  sect.  188  of  the  MerchfWt  Shipping  Act  1854 
(17  &  18  Vict.  c.  104),  any  seaman  or  apprentice 
may  sue,  or  any  X)erson  duly  authorised  in  his 
behalf  may  sue  in  a  summary  manner  before  any 
two  justices  of  the  peace  acting  in  or  near  to  the 
place  at  which  the  service  has  terminated,  or  at 
which  the  seaman  or  apprentice  has  been  dis- 
charged, or  at  which  any  person  upon  whom  the 
claim  is  made  resides,  for  any  amount  of  wages  due 
to  such  seaman  or  apprentice  not  exceeding  5(U., 
over  and  above  the  costs  of  any  prpceeding  for  the 
recovery  thereof,  as  soon  as  the  same  becomes  pay- 
able; and  every  order  made  by  such  justices  shall  be 
final. 

By  sect.  243  it  if  enacted  that, 

Whenever  any  seaman  who  has  been  lawfully  engaged,  or 
any  apprentioe  to  the  sea  serrloe,  commits  any  of  thA  fouowjag 
offences,  he  shall  be  liable  to  he  punished  summarily:— L  For 
desertion  he  shall  be  liable  to  Imprisonment  for  any  period 
not  eacoeeding  tweWe  weeks  with  or  without  hard  labour,  and 
also  to  forfeit  all  or  any  part  of  the  clQthes  sad  aOseto  is 
leaves  on  board,  and  all  or  any  part  of  the  wages  er  saiwdB- 
ments  which  he  has  then  earned,  ^Ux 

By  sect.  250  it  \%  enacted  that. 

Whenever  a  question  arises  whether  the  wages  of  any 
seaman  or  apprentioe  are  forfeited  for  desertion,  it  shall  be 
suffioient  for  the  party  LoBisting  on  the  forfeiture  to  show  thai 
such  seaman  or  apprentice  was  duly  engaged  in,  or  that  h« 
belonged  to,  the  ship  frum  which  be  is  alleged  to  have 
dMsrted,  afid  titat  ha  quitted  9uc|i  s)|ip  baf ose  fhe  cqipplstioa 
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of  tbo  TOTtge  or  enffMemQnt,  or  If  BQeh  voyage  was  to  termi- 
nate in  ttie  United  Kmgdom,  and  fhe  ship  has  not  retomed, 
that  he  is  absent  from  her,  and  that  an  entry  of  the  desertion 
hss beendnly  madein  theoflOciallog  book;  and  thenmpan.  tb - 
ikisnrtfnn  shaU,  so  far  as  relates  to  any  forfeiture  of  wages  or 
einalwwwts  tmder  the  proTisions  heraUibefore  contained,  be 
deoned  to  be  proved,  unless  the  seaman  or  apprentioe  cui 
IM^odoee  a  proper  certificate  of  discharge,  or  can  otherwise 
■how  to  the  satisfaction  of  the  court  tibat  he  had  soffldent 
fessoD  for  leaving  Us  ship. 

Bj  sect  168,  it  is  enacted  that 

The  following  rules  shall  be  observed  with  respect  to 
ofllanoes  committed  on  the  high  seas  or  abroad  (that  is  to  say) : 
0)  Whenever  any  complaint  is  made  to  any  British  consular 
officer  of  any  of  Uie  offences  mentioned  in  the  last  prsceding 
section,  or  of  any  offences  upon  the  high  seas  having  been 
oommitted  by  any  master  seaman,  or  apprentioe  belon^g  to 
soy  British  ship,  such  consular  ofBoer  may  inquire  into  the 
osie  upon  oath,  and  nwy,  if  tiie  case  so  requires,  take  any 
■tens  in  his  power  for  uie  purpose  of  placing  the  offender 
anoer  neoessaiy  restraint,  end  of  sending  him  as  soon  as 
naetleabfe  in  safe  custody  to  the  United  Kingdom,  or  to  any 
BrItiBh  possession  in  which  there  is  a  court  capable  of  taking 
eognisanee  of  the  offence  in  any  ship  belonging  to  Her  Majes^, 
or  to  any  of  her  subjects  to  be  there  proceeded  against  ac- 
cording to  law.  (3)  For  the  purpose  aforesaid,  such  consular 
oOoer  may  order  die  master  of  any  ship  belonging  to  any 
iftbMQt  of  Her  Majesty  bound  to  the  Uzuted  Kii^om.  or  to 
raeh  British  possession  as  aforesaid,  to  receive  .and  afford  a 
passage  and  subsistence  during  the  voyage  to  any  such 
offender  as  aforesaid,  and  to  the  witnesses,  so  that  such 
master  be  not  required  to  reoelve  more  than  one  off^der  for 
every  one  hondred  tons  of  the  ship's  registered  tonnage,  or 
more  than  one  witness  for  every  OXtj  tons  of  such  tonnage ; 
snd  such  consular  ofBoer  shall  indorse  upon  the  agreement  of 
file  ship  such  particulars  with  respect  to  any  offenders  or 
witnesses  sent  in  her  as  the  Board  ox  Trade  requirea 

Shield  now  appeared  for  the  respondent.  The 
respondent  was  entitled  to  the  six  months'  wages 
irrespectiye  of  whether  or  not  his  conduct  with  refe- 
rence to  the  captain's  being  put  in  irons  and  his 
coming  to  England  was  legally  justifiable,  since 
those  wages  were  earned  and  were  not  the  subject  of 
forfeitttre.  But  the  respondent  was  justified  in 
leariDg  the  ship  and  coming  to  England  as  he  did 
do,  under  the  directions  of  the  consul,  who  had 
authority  to  inyestigate  the  case.  Under  the  cir- 
cumstances also,  as  stated  in  the  case,  he  was  war- 
ranted in  assisting  in  putting  the  captain  in  irons. 

Kempk^,  for  the  appellant,  was  here  called  upon, 
and  he  argued  that  under  the  provisions  of  the  Act 
the  consul  had  no  legal  authority  to  compel  the  re- 
spondent to  leave  the  ship  and  go  to  England ;  and, 
that  being  so,  it  was  a  voluntary  leaving  on  the 
respondent's  part  and  amounted  to  a  desertion, 
whereby  (as  he  contended)  he  forfeited  not  only  his 
seeming  wages  but  those  also  which  were  due. 

SiUSH,  J. — ^What  would  be  the  use  of  sending  home 
e  master  without  the  witnesses?]  The  deposi- 
tions may  be  used.  [Mellob,  «!.— But  as  the 
consul  did  in  fact  direct  the  respondent  to  return  to 
England  as  a  witness,  how  can  that  be  termed 
desertion  of  the  ship  ?]  If  his  leaving  the  ship  was 
voluntary,  that  is,  not  by  compulsion,  it  was  a 
desertion.  It  would  be  a  most  serious  matter  if  the 
ship  were  to  be  left  without  sailors.  [Mbllob,  J.~ 
In  MelviUe  v.  De  Wdfy  4  E.  &  B.  844,  it  was  held 
that  the  sending  home  of  a  seaman  under  very 
similar  circumstances,  by  the  coroner,  terminated 
the  contract  between  the  parties.]  In  that  case  the 
question  was  not  the  same.  The  question  did  not 
anse  as  to  whether  the  seaman  had  forfeited  any 
▼ages  already  earned.  [Mellob,  J. — But  the 
▼hole  reasoning  of  the  court  goes  to  show  that  they 
thought  he  was  entitied.]  It  may  be  a  good  moral 
reason  for  leaving,  though  not  a  legal  justification. 
If  the  captain  had  behaved  with  cruelty  or  had 
changed  his  voyage,  or  the  sailors  had  gone  into  a 
Queen's  ship,  uiere  would  have  been  no  desertion ; 
but  this  is  not  so  here.  Besides,  the  conduct  oi  the 
respondent  in  putting  the  captain  in  irons  was 
wholly  unjustifiable,  and  for  that  alone  he  would 
properly  have  forfeited  his  wages.  [Lubh,  J.  —Upon 
the  fscts  as  stated  there  was  certainly  some  justifi- 


cation. Mellob,  J. — ^And  that  question  does  not 
arise  here,  because  he  acted  in  compliance  with  the 
directions  of  the  consul.] 

Mellob,  J.  (a)— I  am  of  opinion  that  the  justices 
were  right  in  their  decision.  It  has  been  said  by 
Mr.  Kemplay  that  this  was  a  desertion  within  the 
meaning  of  sect.  243  of  the  Act,  because  this  sea- 
man, although  the  master  of  the  ship  had  been  sent 
home  by  the  consul  on  a  serious  charge,  and  he 
himself  was  ordered  to  England  as  a  witness,  ought 
not  to  have  left  his  ship,  as  the  consul  had  no  legal 
power  to  compel  him  to  do  so.  If  I  entertained  any 
doubt  upon  the  subject  I  certainly  should  have  held, 
under  the  authority  of  Mebnlk  v.  De  Wolf,  which 
was  decided  upon  a  previous  Shipping  Act,  but  in 
which  the  wonis  were  very  simil^  to  those  used  in 
the  present  Act,  that  the  consul  had  power  to  send 
him  home.  But  I  put  my  decision  upon  other 
grounds,  and  I  think  there  can  be  said  to  be  no 
desertion  when  a  seaman,  in  obedience  to  what  he 
thinks  is  a.  legal  authority,  comes  home  for  the 
bond  fid$  purpose  of  giving  evidence^  I  certainly 
think  that  the  respondent  was  not  guilty  of  any 
desertion  nor  of  any  offence  under  the  Merchant 
Shipping  Act  so  as  to  work  a  forfeiture  of  his 
wages.  There  is  no  doubt  that  under  this  contract 
his  wages  were  due  to  him  from  month  to  month,  and 
unless  there  is  some  express  authority  to  the  con- 
trary, I  see  no  reason  to  hold  that  wages  already 
earned  could  be  forfeited  by  subsequent  misconduct. 
There  is  no  ground  whatever,  as  far  as  I  know,  for 
saying  previous  wages  are  forfeitable  for  subsequent 
misconduct. 

Lush,  J. — ^I  am  entirely  of  the  same  opinion. 
The  seaman  was  engaged  for  a  voyage  not  to  exceed 
twelvemonths,  at  the  rate  of  five  guineas  a  month, 
though  the  amount  would  not  be  payable  until  the 
voyage  was  ended.  Now,  to  cause  a  forfeiture  of 
his  wages  he  must  have  been  guilty  of  some  offence^ 
but  I  can  see  no  evidence  of  anything  of  the  sort. 
There  is  to  my  mind  no  evidence  whatever  of  deser- 
tion. Even  if  the  consul  had  no  power  to  send  him 
home,  he  was  well  warranted  in  returning,  as,  in 
fact,  he  was  ordered  by  him  to  go.  His  acting  in 
obedience  to  the  consul's  directions  takes  away  any 
imputation  of  desertion.  The  260th  section  clearly 
points  to  what  constitutes  a  desertion ;  and  that  his 
leaving  the  ship  as  he  did  is  not  within  it.  I  think 
also  that  he  showed  a  sdlicient  reason  for  his  con- 
duct towards  the  captain. 

Judgmmt  for  the  respondenL 

Attorney  for  the  respondent^  J.  W.  Hickin, 
Serjeants'-inn,  Fleet-street. 


Friday,  June  12, 1868. 

Bbq.  v.  The  Jubhobs  ot  Middlesex. 

Sjpedal  constables — Expenses — Jtarisdiction  ^  of  justices 
to  order  pwiment  of  expenses—^l  ff  2  WilL  4,  c.  41, 
8, 13 — "  Division  or  limits,** 

1^-2  Wm  4,  c  41,  after  providing  for  the  appoint- 
ment of  special  constables^  enacts  («.  13),  *'  that  the 
justices  of  the  peace  acting  for  the  division  or  limits 
within  which  cmy  such  special  constables  shall  have 
been  called  out  to  serve^  at  a  fecial  session  to  be  held 
for  that  purposey  or  the  major  part  of  the  justices  at 
wch  ^i>ecial  session,*'  shall  have  power  to  make  orders 
on  the  treasurer  of  the  county  Jfbr  the  payment  of 
reasonable  allowances  to  the  special  constables,  and  of 
the  expenses  incurred  in  providing  staves  or  other 

(a)  Oookbum,  G.  J.  and  Blackbum,  J^  were  engaged  in  the 
Oourt  for  Crown  Oases  BeserTsd*   . 
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necesscay  articles  for"  them ;  and  the  treasurer  of  the 
county  is  thereby  required  to  pay  such  orders. 

Special  constables  having  been  appointed  under  this  Act 
by  justices  of  the  county  of  Middlesex  acting  for  the 
petty  sessional  division  of  Marylebone,  an  order  for 
the  payment  of  their  expenses  was  made  en  the 
treasurer  of  the  county  by  the  aforesaid  justices  at  a 
special  sessions  duly  convened  for  thai  district : 

Held,  ^  that  the  order  had  been  rightly  made  by  the 
justices  acting  for  the  division  of  Marylebone  at  a 
special  sessions  held  for  that  purpose;  and  that  the 
order  need  not  be  made  by  a  general  quarter  sessions 
for  the  county 

On  the  occasion  of  the  recent  apprehensions  of  an 
outbreak  on  the  part  of  the  Fenians  an  information 
was  made  by  an  inspector  of  police  tiiat  distur 
bances  were  apprehended  in  the  parish  of  Maryle- 
bone, which  is  one  of  the  petty  sessional  divisions 
of  the  county  of  Middlesex,  the  division  and  the 
parish  being  co-extensive;  and  special  constables 
were  sworn  in  by  justices  acting  for  that  division  in 
accordance  with  1  &  2  Will.  4,  c.  41,  s.  1.  That 
section  enacts : 

That  in  all  cases  where  it  is  made  to  appear  to  any  two  or 
more  JoatioeB  of  the  peace  of  uiy  county,  riding,  or  division, 
having  a  aeparato  commieelon  of  the  peace,  or  to  any  two 
or  more  Justices  of  the  peace  of  any  liberty,  franchise,  city, 
or  town,  in  England  or  Wales,  upon  the  oath  of  any  credible 
witness,  that  any  tomult,  riot,  or  felony  has  taken  place,  or 
may  be  reasonably  apprehended  in  any  parish,  towniship,  or 
place,  sitoato  within  uie  division  or  limits  for  which  the  said 
respective  Justices  usually  act,  and  such  jostices  shall  be  of 
opinion  that  the  ordinary  officers  appointed  for  preserving 
the  peace  are  not  sufficient  for  the  preservation  of  ttie  peace 
and  for  the  protection  of  the  inhabitants  and  the  security  of 
the  property  in  any  such  parish,  township,  or  place  as  afore- 
said, then,  and  In  every  such  case,  such  justices,  or  any  two 
or  more  Justices  acting  for  the  same  division  or  limits,  are 
hereby  authorised  to  nominate  and  appoint,  bv  precept  in 
writing  under  their  hands,  so  many  as  uey  shall  think  fit  of 
the  householders  or  other  persons  (not  legally  exempt  from 
serving  the  office  of  constable),  residing  in  such  parish,  town- 
ship, or  place  as  aforesaid,  or  in  the  neighbourhood  thereof, 
to  act  as  special  constables,  for  such  time  and  In  such  man- 
ner as  to  the  said  Justices  respectively  shall  seem  fit  and 
necessary  for  the  preservation  of  the  public  peace,  and  for 
the  protection  of  the  inhabitants  and  the  security  of  the 
property  in  such  parish,  township  or  place;  and  the  justices 
of  the  peace  who  shall  appoint  any  special  constable  by 
virtue  of  this  Act  or  any  one  of  them,  or  any  other  justice  of 
the  peace  acting  for  the  same  division  or  limits,  are  and  is 
hereby  authorised  to  administer  to  every  person  so  appointed, 
the  following  oath,  Ac. 

The  justices  acting  for  the  petty  sessional  divi- 
sion of  Marylebone,  made  an  order,  at  a  special 
sessions  duly  convened,  on  Mr.  Allen,  the  treasurer 
of  the  county  for  the  payment  by  him  of  the  ex- 
penses and  remuneration  of  the  special  constables 
appointed.  This  order  was  made  under  sect.  13  of 
1  &  2  Will.  4,  c.  41,  which  enacts : 

That  the  Justices  of  the  peace  acting  for  the  division  or 
limits  within  which  any  such  special  constables  shall  have 
been  called  out  to  serve,  at  a  special  session  to  be  held  for 
that  purpose,  or  the  major  part  of  the  justices  at  such  special 
session,  are  hereby  empowered  to  order  from  time  to  time 
such  reasonable  allowances  for  their  trouble,  loss  of  time  and 
expenses  to  be  paid  to  such  special  constables  who  shall  have 
BO  served  or  be  then  serving,  as  to  the  said  Justices  or  such 
major  part  of  them  shall  seem  proper ;  and  the  said  justices 
or  such  major  part  of  them  may  also  order  the  payment  of 
Fuch  expenses  as  may  have  been  incurred  in  providing  staves 
or  other  necessary  articles  for  such  special  constab^s.  and 
the  said  justices  so  ordering,  if  justices  for  any  county,  riding, 
or  division  having  a  separate  commission  of  the  peace,  or  if 
justices  for  any  liberty,  franchise,  city,  or  town,  which  shall 
be  contributory  to  the  public  rate  for  any  county,  riding, 
or  division,  shall  make  every  order  for  the  payment  of  such 
allowances  and  expenses  upon  the  treasurer  of  such  county, 
riding,  or  division,  who  is  nereby  required  to  pay  the  same 
out  of  any  public  money  which  shall  then  be  hi  his  hands, 
and  the  said  treasurer  shall  be  allowed  all  such  paymento  in 
his  accounts;  and  where  the  justices  of  the  peace  assembled 
at  such  special  session  are  justices  for  any  liberty,  franchise, 
city,  or  town  which  is  not  contributory  to  the  public  rate  for 
any  county,  riding,  or  division,  but  which  raises  a  rate  or 
other  similar  fund  in  the  nature  of  a  county  rate.  In  every 
such  case  the  said  last  mentioned  justices  shall  make  every 
order  for  the  payment  of  such  allowances  and  expenses  as 
aforesaid  upon  the  treasurer  or  other  officer,  having  the  ool- 


iection  or  disbursement  of  such  last-mentioned  rate  or  fund, 

who  shall  forthwith  pay  every  such  order  out  o  f  such  rate  or 

und,  and  shall  be  allowed  all  such  payments  In  his  accounts. 

A  rule  had,  on  the  1st  June,  been  obtained  by 
Brovnij  Q.  C.  on  behalf  of  the  justices  of  the  county 
at  large,  ciUling  on  the  justices  acting  for  the  Mary- 
lebone district  to  show  cause  why  the  order  made 
by  them  on  the  treasurer  of  the  county  should 
not  be  quashed,  on  the  ground  that  it  ought  to  have 
been  made  at  a  special  sessions  held  for  the  whole 
county. 

Poland  (with  whom  was  MeUish,  Q.C.)  now  showed 
cause  against  this  rule.     The  language  of  sect.  18 
of  1  &  2  Will.  4,  c.  41,  is  explicit  that  the  order  is  to 
be  made  by  the  justices  "  acting  for  the  division  or 
limits  within  which  any  such  special  constables  shall 
have  been  called  out  to  serve,  at  a  special  session  to 
be  held  for  that  purpose."  The  special  constables  were 
called  out  and  sworn  in  the  present  case  to  serve  within 
the  division  of  Marylebone  alone.    9  Geo.  4,  c  43, 
creates  divisions  for  holding  special  sessions,  and 
that  act  was  subsequently  made  applicable  to  the 
county  of  Middlesex.  A  special  session  isonefor  apar- 
ticular  division  and  not  for  the  whole  body  of  a  county, 
and  td  make  the  special  session  a  valid  one,  all  the 
justices  of  the  division  must  receive  notice  of  the 
proposed  meeting ;  but  it  could  not  be  contended 
that  all  the  justices  of  the  county  (of  whom  there 
may  be  hundreds)  should  receive  notice.    It  would 
be  extremely  inconvenient  that  the  justices  of  the 
entire  county  should  be  called  together  to  deter- 
mine the  allowances  to  be  made  to  special  constables 
for  acting  within  a  particular  district;  a  matter 
which  could  be  much  better  done  by  the  justices  of 
the  district,  who  were  acquainted  with  the  nature 
of  the  services  rendered.    The  language  of  the  first 
section  of  1  &  2  Will.  4,  c.  41,  which  was  relied  on 
by  the  other  side  when  moving  for  the  rule,  does 
not  aid  their  contention,  as  the  word  '* division" 
there  is  clearly  used  in  a  dififerent  sense  from  that 
in  which  it  is  used  in  sect.  13.     In  Evans,  qui  tarn 
V.  Stevens,  4  i .  R.  462,  in  which  the  words  were, 
"  treasurer  of  the  county,  riding,  or  division,"  Xiord 
Kenyon,  C.  J.  said,  "  The  question  is  whether  the 
last  of  these  words  so  arranged  shall  apply  to  a 
division  not  known  in  the  Law,  but  capriciously 
adopted  in  particular  counties?    There  are  legal 
divisions  which  satisfy  and  directly  apply  to  each 
of  these  words :   *  county,'  applies  to  e^ery  county 
in  the  kingdom  except  two ;    *  riding,'    to  York- 
shire;   and    division,'    to  Lincolnshire;    where 
there  are  three  divisions  and  three  separate  com- 
missions of  the  peace,  three  quarter  sessions,  and 
three  distinct  ra  es."    I  submit  that  the  justices 
acted  rightly  in  making  the  order  in  the  special  ses- 
sion fcr  the  parish  of   Marylebone  for  which  the 
speci&l  constables  were  sworn  in. 

Broumy  Q.  C.  and  CharnieU  in  support  of  the  role. 
—The  county  treasurer  has  submitted  this  question 
to  the  court  by  order  of  the  general  quarter  sessions, 
merely  to  have  a  construction  put  upon  the  13th 
section,  which  will  remove  a  doubt  that  has  been 
raised,  and  satisfy  the  public  as  to  what  are  the 
proper  tribunals  by  which  orders  relating  to  special 
constables  should  be  made.    As  to  the  question  of 
convenience,  the  quarter  sessions  think  it  more  for 
the  Interest  of  the  county  that  the  orders  should 
be  made  by  all  the  justices  for  the  county  assembled 
in  quarter  sessions  rather  than  by  a  limited  number 
at  a  special  sessions.    If  the  definition  of  **  divi- 
sion "  given  in  the  Act  (9  Qeo.  4,  c.  43)  be  held 
applicable  to  the  1  &  2  Will.  4,  c,  41,  that  would 
decide  the  question  against  our  contention.    The 
whole  question  turns  on  the  construction  of  the 
first  three  lines  of  sect.  13  of  the  latter  Act.    The 
word  "  division  "  seems  to  be  used  in  two  senses. 


[CoGKBURN,  C.  J.— You  find  the  words  <' division  or 
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limits  "  in  the  9  Geo.  4,  c  43,  used  with  reference  to 
what  is  ordinarily  understood  as  a  division  in  which 
the  magistrates  sit  in  special  sesssions.    Then  you 
find  the  same  words  used  in  this  section  with  refer- 
ence to  the  exercise  of  this  special  and  peculiar 
JTirisdiction  of  appointing  special  constables.    If 
yott  read  it  in  this  way — **  any  magistrates  acting 
in  a  dlTisional  special  sessions   for  the  county, 
riding,  or  diyiaion  of  the  county  " — you  thus  get 
the  whole  thing  tolerably  clear.]    That  the  words 
"diyision  or  limits'*  do  not  necessarily  mean  petty 
sessional  dirisions  is  shown  by  the  case  of  JR.  v. 
Hwltan,  19  L.  J.  32,  M.  C.     [Blackburn,  J.— I  do 
not  suppoee   that  anybody  would    contend    that 
*•  diWsion  or  limits  "  necessarily  would  be  confined 
to  a  petty  sessional  division;  but  the  question  is, 
whether  in  the  section  we  are  dealing  with— in  the 
present  collocation  of  words  ^they  do  not  neces- 
sarily mean  so.] 

CocKBUBN,  C.  J. — I  think  the  case  is  very  clear. 
The  magistrates,  acting  in  any  county,  riding,  or 
diriaion  of  the  county,  are  authorised  by  the  Ist 
section  to  appoint  special  constables  where  they 
apprehend  danger  of  riot  or  tmnult  in  any  parish, 
township,  or  place  within  the  division  for  which 
they  usually  act.  By  the  5th  section  special  con- 
stables so  appointed  may  act  throughout  the  whole 
county,  and  that  must  show  that  the  '^  division  or 
limits,"  referred  to  in  the  1st  section,  means  the 
petty  sessional  division  or  limits  for  which  the 
ma^trates  act.  Then  when  we  come  to  the  18th 
section,  which  relates  to  the  remuneration  of  such 
special  constables,  I  find  the  term  *' division  or 
limit"  again  used.  That  clearly  to  my  mind  inti- 
mates that  the  order  for  their  remuneration  is  to  be 
made  by  the  justices  who  acted  for  liie  division  or 
limits  in  the  appointment  of  the  special  constables  ; 
sod  I  think  that  construction  is  entirely  borne  out 
b>  the  reference  made  to  the  9  Geo.  4,  in  which  the 
terms  ^  division  or  limits  "  are  used  in  the  sense  in 
vliich  I  construe  them. 

Blackburn,  J. — ^I  quite  concur,  and  have  nothing 
to  add. 

Lush,  J. — I  am  also  of  the  same  opinion.  I  think 
it  is  perfectly  clear  the  word  "  division  "  in  the  early 
put  of  .the  13th  section  means  petty  sessional 
dirision.  I  do  not  find  anywhere  in  the  Act  power 
given  to  the  whole  body. 

Poland. — What  does  your  Lordship  say  as  to  costs  ? 

Brown,  Q.C.— The  costs  will  be  paid  by  the  county. 
We  do  not  desire  that  the  justices  should  pay  them. 

Attorneys  for  prosecution,  AUen  and  Son;  for 
defendants,  H.  GreenweO. 


C0X7BT  OF  OOKMON  PLEAS. 

Eeported  by  W.  Gxaham  and  M.  W.  HcKxLUjt,  Eaqrs.. 
BuTlat»rB-at-LAw 

June  4  and  8,  1868. 

Mayor,  Ac,  of  Manchestbr  v.  Chapman. 

Houtet  and  grounds  adjoining  to  a  street^-Cul  de  sac — 
Ground  at  end  of  street. 

The  Manchester  General  Improvement  Act  1851  enacts, 
in  sect.  17,  that  the  expenses  incurred  by  the  town 
council  in  sewering  and  flagging  a  street  shall  be 
borne  6y  the  owners  "  according  to  the  extent  of  their 
ru^pecftve  houses  and  grounds  lying  alongside  or 
adjoining  to  the  said  street** : 

Hdd,  that  the  owner  of  ground  at  the  end  of  a  street 
forming  a  cul  de  sac  was  liable  under  this  section^ 
aUhovgh  a  wall  divided  his  property  entirely  from  the 
street. 


This  was  an  appeal  from '  the  decision  of  the 
stipendiary  magistrate  of  Manchester  upon  a  special 
case  stated  by  him  for  the  opinion  of  the  court. 

On  the  8rd  July  1866,  William  Chapman  appeared 
by  his  counsel,  before  the  said  magistrate  at  petty  ses- 
sions, in  obedience  to  a  smnmons  duly  issued  upon 
the  complaint  of  the  mayor,  aldermen,  and  citizens 
of  the  city  of  Manchester,  charging  that  the  said 
William  Chapman,  on  the  4th  May  1866,  at  the  city 
aforesaid,  on  demand,  then  and  there  neglected  and 
refused  to  pay  and  refund  to  the  council  of  the  said 
city  the  sum  of  %L  lis,  9(/.,  the  amount  of  the 
charges  and  expenses  sustained,  incurred,  and  paid 
by  the  council  of  the  said  city  in  and  incidental  to 
the  sewering,  levelling,  flagging,  paving,  and  other- 
wise completing  a  certain  street  &ere  situate,  called 
Derby-place,  under  the  provisions  of  a  certain  Act 
of  Paruament  made  and  passed  in  the  fifteenth 
year  of  the  reign  of  Her  present  Majesty,  intituled, 
''The  Manchester  General  Improvement  Act  1851," 
together  with  interest  thereon,  the  said  William 
Chapman  being  the  owner  of  houses  lying  alongside 
and  adjoining  the  said  street,  and  having  neglected 
to  sewer,  level,  flag,  pave,  and  complete  the  said 
street,  as  ordered  so  to  do  by  writing  under  the 
hand  of  the  town  clerk  of  the  said  city,  pursuant 
to  the  said  Act.  And  by  the  said  summons  the 
said  William  Chapman  was  desired  to'  show  cause 
why  a  distress  for  the  said  sum  of  8/.  1 7s.  9dL,  and 
interest  thereon,  should  not  be  issued  for  recovery 
of  the  same. 

It  was  proved  before  the  magistrate  that  the 
council  of  the  city  of  Manchester  had  duly 
ordered  the  said  street,  called  Derby-place,  to  be 
paved  and  sewered  on  the  2nd  Dec.  1863,  and 
that  such  order  was  duly  published  as  required 
by  the  said  Act;  and  that  the  said  William 
Qiapmao  was,  at  the  date  of  the  said  order,  and 
still  is,  the  owner  of  the  land  at  the  end  of 
Derby-place,  which  is  separated  from  the  street 
by  a  dead  wall,  through  which  there  is  no  opening 
nor  communication.  There  is  no  thoroughfare 
through  Derby-place. 

The  several  owners  liable,  under  the  said 
statute  to  pave  and  sewer  the  said  street  (inclu- 
sive of  the  said  William  Chapman,  if  he  be  held 
to  be  an  owner  liable  in  that  behalf),  made 
default  in  paving  and  sewering  the  same  in  com- 
pliance with  such  order,  and  the  street  was 
therefore  duly  paved  and  sewered  by  and  at  the 
cost  of  the  corporation ;  and  the  share  of  the  said 
William  Chapman  of  and  in  such  cost  (if  he 
were  liable  to  contribute  at  all,  and  if  the 
principle  of  measurement  adopted  by  the  corpo- 
ration for  measuring  along  the  sides  and  across 
the  one  end  of  the  street  be  correct)  has  been 
correctly  ascertained  and  apportioned  by  the 
corporation  at  the  sum  of  8/.  12s.,  which  sum 
with  interest  thereon,  is  the  sum  claimed  by  the 
corporation  from  the  defendant. 

It  was  further  proved  on  the  part  of  the  cor- 
poration that  the  street  was  on  the  31st  Aug. 
1865,  declared  by  the  said  council  a  public  high- 
way in  pursuance  of  the  said  Act. 

On  the  part  of  the  defendant  is  was  proved  that 
the  street  in  question  was  and  is  a  cu/  cte  sacj  the 
property  of  the  defendant  being  at  the  end  of  it,  and 
that  before  the  erection  of  the  houses  in  Derby- 
place  the  defendant  built  a  substantial  wall  for  the 
express  purpose  of  fencing  off  his  estate  from  the 
adjoining  property;  and  subsequently  Derby -place 
and  other  streets  were  laid  out  and  built  right  up 
to  the  defendant's  boundary  wall;  but  it  was 
admitted  that  the  defendant  could  at  any  time,  by 
removing  such  wall  either  wholly  or  partisklly, 
obtain  access  from  his  own  estate  to  such  street,  and 
if  he  likes,  continue  the  street,  in  which  case  he 
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would  be  liable  to  sewer,  flag,  &c.,  inch  continua- 

tiOQ. 

The  following  Bections  of  14  &  15  Vict.  c.  cziz., 
the  Mancheeter  Gktneral  ImproTement  Act  1851, 
relate  to  this  caae. 

Sect. 


That  If  any  Btreet  or  part  of  a  street  (not  being  a  highway 
repairable  by  the  inhabitanti  at  large)  which  now  is  or  Bhau 
at  any  time  hereafter  be  formed  or  Mt  out  within  the  borough, 
shall  not  be  Bofficiently  aewered  and  drained,  levelled,  flagged, 
and  paved,  to  the  satiBfaction  of  the  connoH,  it  shall  be  lawful 
for  tne  council,  at  any  time  and  from  time  to  time,  after  the 
paasing  of  this  Act,  by  any  writing  onder  the  hand  of  the 
town  clerk,  to  order  that  any  such  street  or  part  thereof  shall 
be  freed  from  obstmction,  and  sewered  and  drained,  levelled, 
flagged,  and  paved,  or  otherwise  completed,  in  such  manner 
and  within  such  thne  as  the  ooonoil  shall  order  and  direct ; 
and  thereupon  the  respective  owners  of  the  houses  and 
ground  lying  alongside  or  adjoining  to  the  said  street,  not- 
withstanding any  parts  of  such  street  may  include,  pass  over, 
lie  opposite,  or  be  adjacent  to  any  oroes  or  other  street  or  any 
part  uiereof,  shall,  within  such  time  and  in  such  manner  as 
shall  be  expressed  in  such  order,  at  their  respective  charges 
and  expenses,  remove  all  obstmctionB,  and  well  and  snffl- 
oient^  sewer  and  drain,  level,  flag,  and  pave,  or  otherwise 
•mnplete  tnch  streets  respectively. 

Sect.  zyn. 

That  if  any  sudi  owners  shall  neglect  or  omit  to  remove  the 
obstmctionB,  and  sewer,  drain,  level,  flag,  and  pave,  or  other- 
wise complete  such  street  or  any  part  of  any  such  street 
within  sucn  time  and  in  such  manner  as  expressed  in  the  said 
order,  it  shall  then  be  lawful  for  the  council  to  remove  all  ob- 
structions, and  to  sewer,  drain,  level,  flag,  and  pave,  or  other- 
wise to  complete,  as  they  shall  think  fit,  the  said  street,  or 
such  part  thereof  as  shaU  not  have  been  done  pursuant  to  the 
said  order,  and  to  charge  such  rcBpeotive  owners  with  their 
several  proportionate  parts  of  the  charges  and  expeuBes 
thereof  or  which  are  inmdental  thereto,  acoording  to  the  extent 
of  their  respective  houses  and  grounds  lying  along  side  or 
adjoining  to  the  said  street,  such  share  and  proportion  to  be 
ascertained  and  settled  by  or  under  the  direction  of  the  said 
council ;  and  all  the  charges  and  expenses  which  the  council 
shall  thereby  sustain,  incur,  or  pay,  and  shall  so  charge  upon 
such  owners  respectively,  ehall,  on  demand,  be  forthwith  paid 
and  refunded  to  the  council  by  such  owners  respectively,  and, 
together  with  interest  from  and  after  the  expiration  of  three 
calendar  months  from  the  date  when  the  completion  of  the 
street  shall  as  hereinafter  provided  be  oertifled  by  the  council, 
shall  be  recoverable  by  acuon  of  debt  in  any  court  of  compe- 
tent jurisdiction. 

Sect,  xxviii. : 

That  if  any  street  already  made  or  hereafter  to  be  made 
within  the  borough  has  already  been,  under  any  powers  in 
that  behalf,  or  shall  at  any  time  hereafter,  together  with  the 
footways  therein,  be  drained  and  paved,  or  put  into  good 
order  to  the  satiBfaction  of  the  council,  then  and  in  such 
case,  on  the  application  of  tiie  persons  being  the  owners  of  the 
lauds  lying  afongside  or  contiguoas  or  adjoining  to  such 
street,  on  both  sides  thereof,  or  being  the  owners  of  the 
greater  part  in  extent  of  such  lands,  by  writing  under  their 
hands  made  to  the  council,  it  shall  be  lawful  for  the  council, 
by  writing  under  the  hand  of  the  town  clerk,  to  certify  and 
declare  the  same  to  be  a  public  highway,  and  after  Buch 
declaration,  the  same  shall  be  a  public  highway,  and  for  ever 
afterwards  repaired  and  repairable  by  the  township  or  town- 
ships in  which  the  same  shall  be  situate,  in  such  and  the  same 
manner  as  public  streets  and  highways  are  repaired  and 
repairable  by  law  therein ;  and  within  two  months  next  after 
the  signing  of  every  such  certificate  and  declaration  the  same 
shall  be  transcribed  and  recorded  amongst  the  proceedings 
of  the  council,  and  shall  be  deposited  with  the  clerk  of  the 
peaca 

Sections  32  and  38  relate  to  the  declaration  of  the 
council  as  to  what  township  a  part  of  a  street  shall 
be  within  for  the  purpose  of  paying,  &c.,  and  in  each 
of  those  sections  the  street  or  part  of  the  street  is 
referred  to  as  tiiat  which  is  to  be  sewered,  &c.,  "  at 
the  expense  of  the  owners  of  the  houses  or  ground 
alongside  the  same." 

The  magistrate  decided  that  the  defendant  was 
not/ under  the  circumstances  of  the  case,  and  upon 
the  true  construction  of  the  statute,  liable  to  contri- 
bute, and  he  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  facts  which  appeared  in  this  case, 
the  magistrate's  decision  was  erroneous  in  point  of 
law. 

If  the  court  should  be  of  opinion  that  he  was 
wrong,  then  the  defendant  was  to  paj^  to  the  said 


corporation  the  sum  of  SL  12s.,  and  interest  after 
the  rate  of  5  per  cent,  per  annum  from  the  3Ut  Aug. 
1865. 

If  the  court  should  be  of  opinion  that  he  wm 
right,  the  case  wes  to  be  dismissed,  and  the  corpora- 
tion was  to  pay  the  said  WiUiam  Chapman  his  costs 
of  attending  the  hearing  before  the  magistrate  and 
of  this  case. 

MeUiih,  Q.O.  (with  him  R.  G.  WilUam)  argued 
for  the  appellants,  and  cited 

Reg.  V.  Newport^  3  6.  &  S.  341; 
Moockf  V.  CorbeU,&B.  A  S.  858;  6  B.  *  S.  670; 
London  and  Nor^    Western   Railway    Congpany  y. 
SL  Pancraa,  17  L.  T.  Bep.  N.S.  664. 

Stopped  by  the  Court 

Thesiger  for  respondent.— It  was  held  in  the  case 
of  The  Local  Board  of  Kingston-vpon-HuU  y.  Jones, 
1  H.  &  N.  489,  that  the  Public  Health  Act  1848 
applied  only  to  existing  streets,  and  that  the  plain- 
tiffs had  no  claim  to  a  rate  leyied  upon  a  person 
whose  house  abutted  upon  a  new  road  just  made  by 
the  plaintiffs.  It  was  neyer  intended  that  the 
respondent,  who  could  get  no  benefit  by  tha 
sewering,  should  be  liable  for  its  cost. 

12.  G.  WiUiamM  in  reply.— By  the  interpretation 
clause  of  the  Act  the  word  "  street "  includes  the 
whole  or  any  portion  of  any  present  or  futors 
square,  street,  court,  or  alley,  highway,  lane,  road, 
path,  tiioroughfare,  entry,  or  place,  not  being  a  pas- 
sage. And  the  word  "house"  or  "houses"  in- 
cludes any  messuage  or  dwelling  house,  tenement^ 
warehouse,  manufactory,  building,  or  other  indo- 
sure,  and  eyery  part  thererof.  By  these  two  defi- 
nitions it  is  clear  that  the  property  of  the  appellant 
adjoins  this  street,  and  is  therefore  liable  for  con- 
tribution. 

BoyiLL,  C.  J.— There  is,  no  doubt,  some  diffi- 
culty in  saying  what  is  the  true  construction  of 
this  Act  with  regard  to  a  culde  sac ;  but  I  have 
come  to  the  contusion  that  Mr.  Chapman  was  an 
owner  of  ground  adjoining  the  street  within  the 
meaning  of  the  17th  section,  and  the  decision  of  the 
magistrate  must  be  reyersed.  The  persons  who  are 
by  the  15th  section  to  sewer  and  drain  streets  are 
"  the  respectiye  owners  of  the  houses  and  ground 
lying  alongside  or  adjoining  to  the  said  street,  not- 
withstanding any  parts  of  such  street  may  include, 
pass  oyer,  lie  opposite,  or  be  adjacent  to  any  cross 
or  other  street,  or  any  part  thereof.**  The  words 
"  adjoining  to"  seem  to  me  to  haye  been  put  in  for 
the  very  object  of  including  in  the  liability  all  the 
owners  of  houses  in  a  square,  or  owners  of  ground 
situated  like  this.  The  fact  of  there  being  a  dead 
wall  at  the  end  of  the  street  does  not  affect  the 
question.  As  a  general  rule,  we  are  not  inclined  to 
apply  such  an  Act  as  this  to  property  which  gets 
no  benefit  from  its  provisions.  Here,  however,  thero 
is  no  hardship  upon  Mr.  Chapman,  for  he  may  at 
any  time  haye  the  use  of  the  sewers,  or  he  may 
open  a  communication  to  the  street.  The  17ui 
section  proyides  for  payment  of  the  expenses  when 
the  work  is  done  by  the  council ;  and  it  is  clear  that 
it  is  intended  to  apply  to  the  same  persons  as  those 
mentioned  in  the  15th  section.  Reliance  was  plaoed 
by  the  respondents  upon  other  sections ;  but  I  think 
they  make  no  difference  to  the  effect  ci  the  15tL 
By  section  28,  it  is  not  necessary  that  application  to 
the  council  should  be  made  by  all  the  owners  of  tiis 
lands  lying  alongside,  or  contiguous,  or  adjoining  to 
such  street  on  both  sides  thereof,"  but  it  is  sufficient 
if  it  be  made  by  "  the  owners  of  the  greater  part  in 
extent  of  such  lands ;  '*  and  a  construction  can  be 
put  upon  that  section  which  will  not  conflict  with 
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ov  mw  of  tbe  15th.  The  d2iid  and  83rd  flections 
do  not  tffeet  the  question.  The  right  construction 
of  the  Act,  fts  it  aeems  to  me,  is  that  Mr.  Chapman  ^^^ 
if  an  owner  liable  for  payment  of  the  expenses  of 
wweriog ;  and  judgment  must  therefore  be  for  the 
af^raUants. 


BixBS,  J.— I  am  of  the  same  opinion.  Tliis  street 
vss  like  most  streets,  a  parallelogram,  and  one  end 
vat  a  aU-de-sac  At  this  end  was  a  wall,  which 
the  owner  might  at  any  time  open,  and  thereby 
either  prolong  the  street,  or  obtain  an  entrance 
throogh  it  from  the  street.  If  this  had  been  a 
square  there  would  be  no  doubt  concerning  tbe 
meaning  of  the  section,  and  it  is  quite  obvious  that 
ia  tbe  present  case  the  owner  might  at  any  time 
take  the  benefit  of  the  sewer.  The  decision  of  the 
magistrate  must  be  rerersed. 

Judgment /or  ofpeliants. 

Attorneys  for  appellants,  Chester  and  Urquhari, 
for  TaBfoly  Manchester. 

Attorneys  for  respondent^  Gregory  and  Co,,  Bed- 
ford-row. 


June  10,  11,  and  July  4,  1868. 

StAMFBB  v.  ThB  ChUBOHWARDBMB  AMD  Otbbsbbbb 
OT   SUNDBBLANI>-NBAB-TaB-SBA.  (a) 

(kmpofoid  honMsholder — Aseessment  of  oumer  ingtead  of 
wapien-^The  SmaU  TenemmU  Act  1850'-7%€ 
Ripmtniaiicm  of  the  PeopU  Act  1867. 

A  dx'roomed  hoiue,  originally  built  for  a  single  dwelling^ 
was  let  to  six  tenants,  each  of  whom  had  the  exclusive 
ooaipatum  of  a  room  respectively,  and  all  had  the  use 
md  control  over  the  staircase,  water'clcset,  and  street 
door,  in  common.  The  oumer  did  not  reside  in  or 
ocapy  any  portion  of,  the  house,  nor  interfere  with,  or 
provide  attendance  for,  any  of  the  tenants  ;  but  he  was 
rated  to  the  poor-rate  under  the  Small  Tenements  Act 
1850  rid  if  14  Vict.  c.  99).  and  he  paid  the  house 
doty,  me  water-rate,  and  the  loccU  rates  : 

Bdd,  that  this  was  a  case  within  the  exception  to  the 
7th  section  qf  the  Bepresentation  of  the  People  Act 
1867  (30  ^  31  Vict.  c.  102),  and  that  the  house  was 
**  a  dwelUng-house  or  tenement  wholly  let  oiU  in  apart- 
ments or  lodgings  not  separate^  rated,"  and  therefore 
the  owner  ought,  after  the  passing  of  this  Act  to  be 
rated  as  before  to  the  poor-rate. 

Upon  appeal  to  the  next  General  Quarter  Sessions 
of  the  Peace  to  be  holden  in  and  for  the  county  of 
Durham,  at  Durham,  in  the  said  county,  against  a 
rate  and  assessment  made  on  the  20th  Not.  1867, 
f(ff  the  relief  of  the  poor  of  the  parish  of  Sunder- 
land-near-the-Sea,  in  the  said  county,  and  for  other 
pinpoaes,  chargeable  thereon  according  to  law,  the 
following  case  by  consent,  and  by  order  of  the 
Hon.  Mr.  Justice  Willes,  was  stated  for  the  opinion  of 
the  Court  of  Common  Pleas,  under  the  stat.  12  &  13 
Ylctc45,s.  11. 

1.  A  rate  or  assessment  for  the  relief  of  the  poor 
of  the  parish  of  Sunderland-near-the-Sea,  in  the 
county  of  Durham,  and  for  other  purposes  charge- 
able thereon  according  to  law,  was  made  by  ike 
ehuchwardens  and  orerseers  of  the  sud  parish  on 
the  iiOth  Not.  1867,  after  the  rate  of  Is.  lOd.  in  the 
poond,  in  which  rate  or  assessment  the  occupiers  of 
aeertain  house  or  tenement  situate  at  Mo.  5,  Queen- 
•treet,  within  the  said  parish  were  rated  or  assessed 
aa  follows : 


(a)  This  upeclal  cMe  was  heard  oat  of 
becMue  of  its  importance  with  regard  to 
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2.  The  said  rate  or  assessment,  and  the  declara- 
tion reqt^^^^d  ^7  1*^>  '^^re  duly  signed  by  a  majority 
of  the  churchwardens  and  oyerseers  of  the  said 
parish,  and  the  said  rate  or  assessment  was  duly 
allowed  on  the  30th  Nor.  1867,  by  George  Hudson 
and  H.  R.  A.  Johnson,  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county 

3.  On  the  22nd  May  1868  William  Stamper,  an 
occupier  named  in  the  said  rate  or  assessment  of 
one  of  the  rooms  in  the  house  or  tenement  referred 
to  in  the  said  rate  or  assessment,  gave  notice  of 
appeal  against  the  said  rate  or  assessment,  so  far  as 
he  is  affected  thereby,  to  the  churchwardens  and 
oyerseers  of  the  poor  of  the  said  parish,  to  the 
assessment  committee  of  the  Sunderland  Union  in 
the  said  county  of  Durham,  and  to  Thomas  Lawson, 
of  Bishopwearmouth,  the  owner  of  the  said  tene- 
ment mentioned  in  the  said  rate  or  assessment,  in 
the  following  terms  (to  wit) : 

Oonntyof  Durham. 
To  the  ehnrohwairdens  and  oTerseers  of  the  poor  of  the  parish 

of  Sanderlaad-near-ihe>Ses«  in  Uie  county  of  Durham,  and 

to  Thomas  Lawson,  ol  BiahopwearmouUi,  in  the  said  conntj, 

the  owner  of  a  certain  tenement,  No.  6,  Queen-street,  in 

the  said  parish  of  Sonderland-neaivthe-Seah 
Take  notice  that  I,  being  rated  as  an  occupier  of  a  room  in  a 
certain  tenement,  Na  6,  Queen-street,  in  the  parish  of  Sun- 
derland-near-the-iSea,  comprised  within  the  said  Sunderland 
Union,  in  a  certain  rate  or  assessment  for  the  relief  of  the 
poor  of  the  ssid  parish,  and  for  other  purposes  chargeable 
thereon,  according  to  law,  made  on  the  20th  Nor.  1867,  after 
the  rate  of  U.  lOd  in  the  pound,  do  Intend  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden  in  and  for 
uie  said  county  of  Durham,  at  Durham,  in  the  said  county,  to 
appeal  against  the  said  rate  or  assessment,  and  that  the  par* 
ticular  caases  and  grounds  of  such  appeal  are : 

L  That  as  an  occupier  of  a  room  in  the  said  tenement  I  am 
not  by  law  liable  to  be  rated  or  assessed  to  the  relief  of  the 
poor  of  Sunderland-near-the-Sea. 

2.  That  the  room  which  I  occupy  in  the  said  tenement  is 
not  a  house  or  tenement  liable  to  be  rated  or  assessed  to  the 
relief  of  tiie  poor  of  the  said  parish. 

8.  That  the  dwelling-house  or  tenement,  of  which  the  room 
for  which  I  am  rated  or  assessed  forms  a  part,  is  wholly  let 
out  in  apartments  or  lodgings,  and  the  owner  of  such  tene- 
ment is  liable  by  law  to  be  rated  or  assessed  in  respect  thereof 
to  the  relief  of  mo  poor  of  the  said  parish,  and  not  Uxe  occu- 
pier of  any  separate  apartments  or  lodgings  in  the  said 
dwelling-house  or  tenement 

4.  That  I  am  not  an  occupier  of  any  land,  house,  or  tene- 
ment within  the  said  parisn  liable  by  law  to  be  rated  or 
assessed  to  the  relief  of  the  poor  of  the  said  parish. 

And  take  notice  that  at  the  trial  of  the  said  appeal  I  mean 
to  avail  myself  of  all  or  some  one  or  more  of  the  said  oaoaas 
and  grounds  in  support  of  the  said  appeal 

Witness  my  hand  this  33nd  Alay,  1868. 

WXLUAM  StAXPBB. 

4.  The  said  parish  of  Sunderland-near-the-Sea  is 
within  the  parUamentary  borough  of  Sunderland,  in 
the  county  of  Durham. 

5.  The  house,  No.  5,  Queen-street,  mentioned  in 
the  said  rate  or  assessment,  is  one  of  the  many 
houses  in  the  said  parish  which  are  wholly  let  out  to 
different  tenants  in  separate  rooms. 

6.  The  house  was  originally  built  and  intended  as 
a  separate  dwelling-house  for  the  occupation  of  one 
family  only.  It  is  a  six-roomed  house  of  three 
stories,  containing  two  rooms  on  each  floor,  viz.,  one 
room  on  each  side  of  the  passage  and  staircase. 
There  is  one  outer  or  street  door,  and  a  water  closet 
and  other  conyeniences,  all  of  which  since  the  occu- 
pation of  the  house  by  the  seyeral  tenants  haye  been 
and  are  used  in  common  by  all  of  them.    The  six 
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rooms  in  the  house  are  tenanted  by  the  six  persons 
respectirely  whose  names  appear  in  that  portion  of 
the  rate  hereinhefore  set  forth,  and  whatever  f omi- 
tnre  is  in  each  room  is  the  property  of  the  tenant 
occupying  the  same.  The  owner,  Thomas  Lawson, 
does  not  reside  in,  or  by  himself  his  family  or  ser- 
vants occupy,  any  portion  of  the  said  house  or 
tenement,  neither  has  he,  nor  does  he  exercise,  nor 
is  he  entitled  to  have  or  exercise,  any  control  or 
interference  with  the  tenants,  nor  does  he  supply 
the  tenants  with  any  attendance  or  service  of  any 
kind  or  description  whatever.  Each  tenant  has  the 
exclusive  occupation  of  his  or  her  own  respective 
room,  is  liable  to  a  week's  notice  to  quit,  and  the 
rents  are  payable  weekly  by  each  as  follows: — 
Edward  Woods  a  sum  of  2s.  per  week ;  John  Carr, 
Is.  Sd, ;  William  Stamper,  2s. ;  Margaret  Havelock, 
Is.  Sd. ;  William  Knight,  Is.  Sd. ;  Thomas  Humble, 
Is.  Sd.  The  assessed  taxes  or  house  duty,  the  rates 
leviable  under  the  Public  Health  and  Local 
Oovemment  Acts,  and  the  rent  of  the  water  sup- 
plied by  the  Water  Company  of  the  district  for  the 
purposes  of  the  water-closet  are  all  paid  by  the 
owner  of  the  said  tenement. 

7.  The  Representation  of  the  People  Act  1867 
(30  &  31  Vict.  c.  102),  8.  7 9  enacts,  with  regard  to  any 
parish  situated  either  wholly  or  partly  within  a 
parliamentary  borough,  as  follows : — 

Where  the  owner  is  rated  at  the  time  of  the  passing  of  this 
Act  to  the  poor-rate  in  respect  of  a  dwelUng-hoaae  or  other 
tenement  situate  in  a  pansh  wholly  or  partly  in  a  borough. 
Instead  of  the  occupier,  his  liability  to  be  rated  in  auy  future 
poor-rate  shall  cease,  and  the  following  enactments  shall  take 
effect  with  respect  to  rating  in  all  boroughs  :— 

L  After  the  passing  of  this  Act  no  owner  of  any  dwelllng- 
honse  or  other  tenement  situate  in  a  parish  either  wholly  or 
partly  within  a  borough  shall  be  rated  to  the  poor-rate  instead 
of  the  occupier,  except  as  hereinafter  mentioned : 

2.  The  full  rateable  value  of  every  dwelling-house  or  other 
separate  tenement,  and  the  full  rate  in  the  pound  payable  by  the 
occupier,  and  the  name  of  the  occupier  shall  be  entered  in  the 
rate-book: 

Where  the  dwelling-house  or  tenement  shall  be  wholly  let 
out  in  apartments  or  lodgings  not  separately  rated,  the  owner 
of  such  dwelling-house  or  tenement  shall  be  rated  in  respect 
thereof  to  the  poor-rate,  provided  as  follows : 

1.  That  nothing  in  this  Act  contained  shall  affect  any  com- 
position existing  at  the  time  of  the  passing  of  this  Act,  so, 
nerertheless,  that  no  such  composition  shall  remain  in  force 
beyond  the  39th  Sept  next 

3l  That  nothing  herein  contained  shall  affect  any  rate  made 

Ereviously  to  the  passing  of  this  Act,  and  Uie  powers  conferred 
y  any  subsisUng  Act  for  the  purpose  of  collecting  and  re- 
covering a  poor-rate  shall  remain  and  continue  in  force  for 
the  collection  and  recovery  of  any  such  rate  or  composition 

3.  That  where  the  occupier,  under  a  tenancy  subsisting  at 
the  time  of  the  passing  of  this  Act,  of  any  dwelling-house  or 
other  tenement  which  has  been  let  to  him  free  from  rates,  is 
rated  and  has  paid  rates  in  pursuance  of  this  Act,  he  may 
deduct  from  any  rate  due  or  accruing  due  from  him  in  respect 
of  the  said  dwelling-house  or  other  tenement  any  amount  paid 
by  him  on  account  of  Uie  rates  to  which  he  may  be  rendered 
liable  by  this  Act 

8.  By  the  6l8t  section  of  the  said  Act  it  is  enacted 
that,  unless  there  is  something  in  the  context  repug- 
nant to  such  construction,  the  term  ''dwelling- 
house  "  shaU  include  any  part  of  a  house  occupied 
as  a  separate  dwelling,  and  separately  rated  to  the 
relief  of  the  poor. 

9.  The  18  &  U  Vict.  c.  99,  intituled  "  An  Act  for 
the  better  assessing  and  collecting  the  Poor  Rates 
and  Highway  Rates  in  Respect  of  small  Tenements," 
received  the  Royal  assent  on  the  14th  Aug.  1850. 

10.  After  the  passing  of  the  said  Act,  it  was  duly 
adopted  in  and  by  the  said  parish  of  Sunderland- 
near-the-Sea,  and  continued  in  force  until  the 
passing  of  the  recent  Act  (30  &  81  Vict.  c.  102). 

11.  Prom  the  7th  Oct.  1850  the  owners  of  small 
tenements  in  the  said  parish,  the  yearly  rateable 
value  whereof  did  not  exceed  6/.,  were  duly  rated  to 
the  poor-rates  levied  in  the  said  parish,  instead  of 
the  several  occupiers  of  the  same. 

12.  The  following  is  a  copy  of  so  much  of  the 
rati;  for  the  relief  of  the  poor  of  the  said  parish 
which  was  in  existence  at  the  time  of  the  passing 


of  the  said  Act  (30  &  31  Vict,  c  102)  as  relates  to 
the  said  premises  of  the  appellant : 
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The  question  upon  which  the  opinion  of  the  said 
court  was  desired  upon  the  above  statement  of  facts 
was  whether  the  said  Wm.  Stamper  is  liable  by  law  to 
be  separately  rated  in  the  said  rate  or  assessment 
to  the  relief  of  the  poor  of  the  said  parish  as  an 
occupier  of  a  room  in  the  said  dwelling-house,  being 
a  part  only  of  the  said  dwelling-house ;  and  if  not 
so  liable,  what  should  be  done  or  ordered  by  the 
said  court  in  the  premises. 

The  Solicitor- General  QSir  W.  B.  Brett),  with  him 
Loveayy  argued  for  the  appellant.  Here  is  a  dwel- 
ling-house wholly  let  out  in  apartments  or  lodgings, 
according  to  the  words  of  the  exception  to  the 
general  rule  of  the  7th  section ;  the  tenants  there- 
fore ought  not  to  be  separately  rated,  but  the  lia- 
bility to  the  poor  rates  should  continue  to  rest  upon 
the  owner.  The  interpretations  in  the  6 1st  section 
are  only  to  apply  to  the  other  parts  of  the  Act, 
"  unless  there  is  something  in  tiie  context  repug- 
nant to  such  construction.**  To  read  these  two 
sections  together  would  produce  an  absurdity ;  we 
should  have  the  enactment  thus,  **  where  the  dwel« 
ling-house  or  part  of  a  house  occupied  as  a  separate 
dwelling,  and  separately  rated  to  the  relief  of  the 
poor  shall  be  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  the  owner  of  such 
part  of  a  house  shall  be  rated  in  respect  thereof  to 
the  poor  rate."  We  must  therefore  construe  the 
7th  section  as  well  as  we  can  without  assistance 
from  the  interpretation  clause.  The  words  '*  apart- 
ments or  lodgings  "  are  taken  from  the  two  earlier 
rating  Acts,  the  first  of  which,  commonly  called 
"  Sturges  Bourne's  Act,"  (59  Geo.  3,  c.  12),  provides 
(s.  19)  that  a  vestry  may  resolve  that  the  owners  of  all 
houses,  apartments,  or  dwellings  in  the  parish,  being 
the  immediate  lessors  of  tbe  actual  occupiers  at  a 
rent  between  2QL  and  6/.  a-year  for  a  less  term 
than  one  year,  shall  be  assessed  to  the  rates  for 
the  relief  of  the  poor  for  or  in  respect  of  such 
houses,  apartments,  or  dwellings,  instead  of  the 
actual  occupiers.  The  Small  Tenements  Act  1850 
(13  &  14  Vict.  c.  7),  s.  I,  gives  powers  to  vestries 
to  declare  and  order  thart  the  owners  of  tenements, 
the  yearly  rateable  value  whereof  shall  not  exceed 
6/.,  shall  be  rated  and  assessed  in  respect  of  such 
tenements  instead  of  the  occupiers  thereof.  And 
by  the  interpretation  clause,  *' Tenement"  is  to  in- 
clude any  land,  house,  cottage,  apartment,  or 
corporeal  hereditament.  It  follows  from  these  Acts 
that  the  words  '*  apartments  or  lodgings  "  refer  to 
something  more  than  pure  and  simple  lodgings,  of 
which  the  tenants*  occupation  would  not  be  sepa- 
rated from  that  of  the  owners.  Moreover  the 
lodger  franchise  is  entirely  provided  for  by  the  4th 
section  of  the  Act  of  1867.  The  case  of  Cock  v. 
Hwmber,  11  C.  B.,  N.  S.,  38,  decided  that  a  part  of  a 
house  does  not  become  a  house  in  law,  unless  there 
be  actual  severance ;  in  that  judgment  moat  of  the 
previous  authorities  were  considered,  and  the 
decision  turned  partly  upon  the  nature  of  the  ooca- 
pation,  and  partly  on  the  structure  of  the  plioe 
occupied.  It  may  be  that  the  owner  was  not  pro- 
perly rated  before  the  Act  for  the  occupation  of  the 
tenants ;  if  they  had  been  lodgers,  he  ought  to  have 
been  rated  for  his  own  occupation.  But  it  is  quite 
clear  that  the  appellant  is  either  a  lodger  pure  and 
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umple,  in  which  caae  by  the  statute  of  Elizabeth  he    occupiers  of  parts  of  houses.    The  whole  question 


cannot  be  rated,  or  he  occupies  such  a  lodging  or 
^Murtment  as  is  excepted  from  the  proYision  abolish- 
ing compound  householders.  The  house  was  wholly 
let  out  in  apartments,  which  at  the  passing  of  the 
Act  were  not  separcUeh  rated:  this  cannot  mean 
ao/  habk  to  he  separatuy  rated,  for  there  is  a  dis- 
tinction between  the  two  expressions  in  the  next 
section.  The  Legislature  intended  to  get  rid  of  the 
compounding  Acts  in  all  cases  except  that  of  the 
small  class  which  includes  the  appellant 

Manistjfy  Q.  0.  (with  him  Gaineford  Bruce)  for  the 
OTerseers  in  support  of  the  rate.  The  main  object 
of  the  Act   is  to  establish  household   suffrage, 

Sualifled  by  the  pajonent  of  rates ;  the  consequence, 
iierefore,  of  exempting  from  assessment  occupiers 
imder  the  circumstances  of  the  appellant  will  be  to 
disfranchise  a  large  number  of  persons  to  whom  the 
enfranchising  clauses  were  intended  to  apply.  With 
regard  to  the  construction  to  be  put  on  the  7th  sec- 
tion, the  8th  may  be  taken  as  the  key :  '*  Where 
sny  occupier  of  a  dwelling-house  or  other  tenement 
(for  which  the  owner  at  the  time  of  the  passing  of 
this  Act  is  rated  or  is  liable  to  be  rated)  would  be 
entitled  to  be  registered  as  an  occupier  in  pursuance 
of  this  Act  at  the  first  registration  of  parliamentary 
Toters  to  be  made  "  after  1867,  he  is  entitled  to  be 
r^jiatered,  subject  to  the  following  conditions: 
Fint.  That  he  has  been  duly  rated  as  an  ordinary 
occupier  to  all  poor-rates  in  respect  of  the  premises 
after  the  liability  of  the  owner  to  be  rated  to  the 
poor-rates  has  ceased  under  the  provisions  of  this 
Act  Secondly.  Payment  byhim  of  rates  due  up 
to  the  preceding  5th  Jan.  Without  this  section, 
none  of  the  occupiers  referred  to  in  the  previous 
one  could  be  registered  this  year ;  and  it  is  clear 
from  the  words  in  the  parenthesis  that  it  was  in- 
tended to  include  the  present  case  in  the  enacting 
not  in  the  excepting  part  of  the  7th  clause.  [Btlbs, 
J.~Do  you  say  that  the  overseers  are  bound  to  rate 
the  tenants  of  this  house,  whether  they  wish  it  or 
not?]  Tea.  The  question  in  the  case  is  as  to  the 
meaning  of  the  exception ;  the  intention  of  the 
Legislature  was  that  it  should  apply  to  lodgers 
only,  or  rather  to  the  case  of  an  owner  who  desires 
to  reserve  to  himself  such  an  occupation  of  his 
house  as  will  give  him  a  right  to  be  registered  on 
account  of  it  The  case  of  Pitts  v.  Smedlof,  7  M.  &  G. 
85,  decided  that  a  man  is  strictly  an  inmate  or 
lodger,  if  he  has  only  a  limited  enjoyment  of  the 
occupation  of  a  house,  as,  for  instance,  if  he  has 
not  a  key  to  the  outer  door,  which  the  owner  keeps 
locked ;  whilst  it  was  held  in  Toim  v.  Litcketty  5 
C.  B.  28,  that  a  man  is  not  a  lodger  merely  because 
he  has  not  the  exclusive  control  of  the  outer 
door.  It  is  said  in  Nolan's  Poor  Law,  vol.  I, 
p.  175,  **  In  order  to  constitute  a  rateable  occupier, 
it  is  neceasaiy  not  only  that  the  person  should 
have  possession,  but  that  he  should  have  such  a 
control  and  dominion  over  the  subject  as  implies 
freedom  from  any  paramount  occupation,  or  direct 
interference  by  a  superior  with  his  don^estic  arrange- 
ments and  internal  management."  ....  **Yet 
no  lodger,  though  possessing  the  principal  part  of 
the  house,  was  ever  rated ;  but  the  owner,  how 
small  soever  the  part  reserved  for  himself,  is  in  the 
^e  of  the  law  the  tenant  for  the  whole,  and  is  rated 
as  the  occupier."  This,  too,  is  the  effect  of  Reg.  v. 
Smith,  30  L.  J.  74,  M.  C.  The  words  *<  apart- 
ments or  lodgings  "  in  this  exceptional  clause  are 
intended  to  refer  to  a  house  of  which  the  owner  has 
reserved  some  part  to  himself.  [Smith,  J. — It  is 
mifortunate  Uiat  the  Legislature  has  not  made  this 
point  clear.  There  doubtless  were  mixed  conside- 
rations in  the  enactment  of  this  clause,  and  we  must 
not  pass  over  the  interests  of  the  ratepayers  gene- 
lally  in  protecting   the  enfranchisement   of   the 


would  be  settled  if  we  found  the  true  meaning  of 
the  words  "  not  separately  rated/*  Bovill,  C.  J.— 
It  may  be  that  this  exception  was  put  in  to  protect 
the  parishes  in  cases  of  this  particular  kind.]  It 
cannot  have  been  intended  that  different  rules  should 
apply  where  the  Small  Tenements  Act  was  in  force, 
and  where  it  was  not.  The  effect,  therefore,  of  the 
whole  section  is,  that  when  an  owner  under  these  cir- 
^  cumstances  has  let  out  all  his  house  and  has  no  control 
over  it,  the  occupier  is  to  be  rated.  In  the  excep- 
tion, apartments  and  lodgings  are  synonymous,  and 
they  relate  only  to  the  case  where  the  owner  chooses 
to  reserve  control  over  the  house,  and  then  the 
Small  Tenements  Act  is  to  remain  in  force  for  ever. 
I^OYiLL,  G.  J. — If  the  exception  does  not  relate  to 
the  case  before  us,  to  what  state  of  facts  can  it 
apply  ?]  It  would  apply  to  a  case  where  the  owner, 
dealing  with  his  own  property,  chose  to  let  it  out 
to  persons  so  that  he  would  still  be  in  point  of  law 
the  occupier,  and  therefore  those  persons  would  not 
be  separately  rated. 

The  Solicitor-  General  in  reply.— The  words  "  not 
separately  rated  "  must  be  read  so  as  to  apply  to 
the  apartments  on  the  day  after  the  Act  was  passed. 
Here  they  were  at  that  time  rated  to  the  owner. 
In  this  section  "  apartments  and  lodgings  "  cannot 
relate  to  lodgings  pure  and  simple,  but  to  the 
tenements,  which  include  apartments,  mentioned  in 
the  previous  statutes.  There  is  no  option  given  to 
the  owner  as  to  whether  he  will  be  rated  or  not 
The  object  of  the  Act  was  not  to  enfranchise  a  large 
number  of  people  against  their  wishes,  but  to  give 
them  power  to  become  enfranchised,  and  this  excep- 
tion relates  to  those  who,  like  the  appellant,  do  not 
desire  to  avail  themselves  of  that  power.  The 
illustration  given  by  Mr.  Manisty  of  the  state  of 
facts  to  which  this  exception  was  meant  to  refer,  is 
a  description  of  lodgers  pure  and  simple ;  now  no 
allusion  is  intended  to  be  made  to  them  by  the 
beginning  of  the  section,  and  they  are  speciaJly 
treated  in  the  4th  section.  The  tenants  of  this 
house  are  either  lodgers  or  occupants  of  apartments 
or  lodgings  within  the  meaning  of  Sturges  Bourne's 
Act,  and  the  Small  Tenements  Act,  and  within  the 
meaning  of  the  exceptional  clause  of  this  7di 
section.  [Bovill,  C.  J. — Whatever  construction 
is  put  upon  this  section,  it  must  apply  to  the  future 
as  well  as  the  present ;  what  effect,  therefore,  do 
you  say  this  section  would  have  upon  a  house 
containing  apartments,  which  at  the  passing  of  this 
Act  were  separately  rated,  and  afterwards,  by  the 
alteration  of  a  door  or  other  means,  are  turned  into 
tenements,  to  which  the  previous  compounding 
Acts  would  apply  ?]  The  exception  can  only  relate 
to  cases  withm  the  main  enactment ;  and  the  same 
unequal  application  will  exist  with  regard  to  all 
houses  of  this  kind  built  for  this  purpose  after  the 
passing  of  the  Act;  but  whether  the  Legislature 
intended  or  not  to  abolish  compounding  in  all  new 
houses,  it  was  clearly  intended  to  keep  it  up  in  all 
cases  like  the  present 

C^.  adv,  vidt. 


Juhf  4.— BoTiLL,  C.  J. — The  appellant  in  this 
case  IS  the  occupier  of  one  room  in  a  house  situate 
within  the  respondents'  parish,  and  by  a  rate  made 
for  the  relief  of  the  poor  on  the  20th  Nov.  1867  he 
was  rated  at  a  sum  of  6«.  5dl  upon  a  rateable  value 
of  3/.  10«.  per  annum  in  respect  of  his  occupation  of 
that  room.  He  appealed  to  the  quarter  sessions 
against  the  rate,  and  this  special  case  haa  been 
stated  in  order  to  obtain  the  decision  of  the  court 
upon  the  question  of  whether  he  was  liable  to  be  so 
rated.  Although  the  question  is  brought  before  us 
in  this  form,  the  determination  of  it  involves  the 
general   principle   upon  which  parochial   officers 
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must  act  in  rating  similar  property,  and  will  thas 
necessarily  affect  the  lists  of  voters  in  Parliamen- 
tary boroughs  and  the  right  of  persons  to  be  placed 
upon  the  register.  The  appellant  in  this  particular 
case  objects  to  be  rated,  and  the  parish  officers  are 
insisting  that  they  hare  a  right  to  rate  hitn  ;  but  in 
many  cases  the  position  of  the  parties  would  be 
reversed,  the  parishes  would  probably  prefer  to  rate 
the  owners  of  small  houses  rather  than  the  occupiers 
of  the  separate  apartments,  and  the  occupiers  of  the 
apartments  might  prefer  to  be  rated  in  order  to 
obtain  the  qualification  for  being  placed  upon  the 
register  of  voters.  We  have,  however,  to  determine 
what  is  the  proper  construction  to  be  placed  upon 
the  Act  of  Parliament  with  reference  to  this  and 
other  similar  cases.  The  enactment,  or  rather  the 
exception  in  sect.  7  of  the  Act  of  last  session  is, 
that  *'  where  the  dwelling-house  or  tenement  shall 
be  wholly  let  out  in  apartments  or  lodgings  not 
separately  rated,  the  owner  of  such  dweUing-house 
or  tenement  shall  be  rated  in  respect  thereof  to  the 
poor  rate."  The  house  in  question  contained  six 
rooms,  and  is  stated  to  have  been  wholly  let  out 
to  different  tenants  (of  whom  the  appellant  is  one) 
in  separate  rooms,  each  tenant  occupying  one 
room,  and  all  six  tenants  having  the  use  in  common 
of  the  street  door,  passage,  staircase,  and  other 
conveniences.  The  owner  or  landlord  does  not 
reside  upon  the  premises  or  occupy  any  part  of 
them,  or  exercise  any  control  over  the  tenants,  each 
of  whom  has  the  exclusive  possession  of  his  own 
room.  The  case,  therefore,  seems  to  come  precisely 
within  the  description  of  a  dwelling-house  wholly 
let  out  in  apartments,  and  the  only  remaining  ques- 
tion is,  whether  at  the  time  this  rate  was  made  on 
the  20th  Nov.  1867,  these  apartments  were  "not 
separately  rated,"  within  the  meaning  of  the  clause 
of  the  statute.  The  apartments  were  not,  in  fact, 
separately  rated  at  the  time  of  the  passing  of  the 
Act,  nor  at  the  time  when  the  rate  was  about  to  be 
made.  If  these  words  mean  not  separately  rated  at 
the  time  the  Act  was  passed,  or  at  the  time  a  rate 
is  to  be  made  the  exception  would  apply,  and  the 
owner  of  the  house  and  not  the  separate  tenants  of 
the  rooms  ought  to  be  rated.  And  the  appellant 
would  be  entitled  to  succeed  on  this  appeal.  It 
was  contended,  however,  for  the  parish  that  the 
words  '*  not  separately  rated  "  must  be  read  as  if 
they  were  "  not  liable  to  be  separately  rated,"  and 
that  they  were  intended  to  apply  not  to  a  case  like 
the  present,  where  the  separate  tenants  of  the  apart- 
ments alone  occupied  the  house,  but  to  cases  where 
the  owner  or  landlord  let  out  the  rooms,  but  himself 
resided  in  or  kept  the  control  over  a  part  of  the 
house  in  such  a  sense  as  that  he  would  be  the 
occupier  in  point  of  law,  and,  therefore,  rateable  as 
such  occupier.  Upon  the  facts  submitted  for  our 
consideration  in  this  case,  neither  the  owner  or  land- 
lord, nor  any  person  representing  him,  resides  in,  or 
occupies  any  part  of  the  house,  and  that  has  always 
been  considered  a  material  circumstance  in  de- 
termining whether  the  different  parts  of  a  house 
are  to  be  considered  as  separate  and  independent 
dwellings  or  tenements,  and  as  each  tenant  of  a 
room  here  has  the  sole  and  exclusive  occupation 
and  control  over  it,  although  he  has  the  use  of  other 
parts  of  the  house  in  common  with  the  other 
tenants,  he  must,  I  think,  be  considered  as  the 
occupier  of  a  separate  tenement  for  rating  pur- 
poses ;  indeed,  imless  this  be  so,  there  would  be  no 
person  who  could  be  properly  described  as  the 
occupier.  I  think,  therefore,  that  under  the  statute 
of  Elizabeth,  and  but  for  the  exception  in  the  7th 
section  of  the  Act  of  last  session,  these  separate 
occupiers  of  rooms  would  be  liable  to  be  separately 
rated  to  the  relief  of  the  poor.  This,  then,  raises 
the  difficulty  as  to  the  meaning  and  effect  of  the 
words  ''not  separately  rated,'*  which  are  ititroduoed 


into  the  exception  in  the  7th  section,  and  which 
have  given  rise  to  the  present  question.  If  those 
words  mean  *'  not  liable  to  be  separately  rated,**  this 
part  of  the  section  would,  in  my  view  of  the  occu- 
pation of  the  rooms,  have  no  operation  upon  the 
case,  and  the  separate  occupiers  of  the  rooms  must 
be  rated  ;  but  if,  on  the  other  hand,  they  mean  **  not 
separately  rated  at  the  time  of  the  passing  of  the 
Act,"  or  "  when  the  rate  has  to  be  made,"  then  the 
exception  would  apply,  and  the  owner  of  the  house 
and  not  the  tenants  of  the  several  rooms,  must  be 
rated.  In  considering  what  is  the  right  interpreta- 
tion of  the  occupation,  it  is  necessai^y  to  look  to  Vda 
other  parts  of  the  same  section,  to  bear  in  mind 
the  general  scope  and  object  of  the  Act,  and  to 
consider  the  exception  with  reference  to  the  various 
other  provisions  which  are  contuned  in  the  Act 
There  is  no  doubt  that  the  principal  objects  of  the 
general  scope  of  the  last  Act  were  to  create  a  con- 
siderable extension  of  the  Parliamentary  franchise ; 
and  in  boroughs,  by  sect.  3,  to  extend  it  (subject  to 
certain  qual&cations)  to  occupiers  of  dwelling- 
houses  who  are  rated  to  the  relief  of  the  poor,  and 
by  the  effect  of  t^e  interpretation  clause,  sect.  61,  it 
was  extended  to  occupiers  of  any  part  of  a  house 
occupied  as  a  separate  dwelling  and  separately  rated. 
At  the  time  the  Act  was  passed,  in  many  places  the 
parish  officers  were  entitled  to,  and  did  rate  the 
owners  of  the  houses  instead  of  the  occupiers  under 
the  Small  Tenements  Act  and  other  statutes,  and  it 
is  manifest  that  so  long  as  those  Acts  and  that 
system  remained  in  operation,  and  the  owners  were 
rated  instead  of  the  occupiers  of  those  houses,  or 
parts  of  houses,  the  occupiers  not  being  rated  could 
not,  under  the  3rd  section  of  the  Act  be  properlv 
placed  upon  the  register  of  voters.  The  7th  and  8th 
sections  of  tiie  Act  were  no  doubt  introduced  in 
order  to  alter  the  previous  system  of  rating  the 
owners  instead  of  the  occupiers  and  to  make  the 
occupiers  again  rateable  with  a  view  to  the  Parlia- 
mentary franchise.  The  first  part  of  the  7th 
section  enacts  that  the  rating  of  the  owner  instead 
of  the  occupier  is  to  cease ;  and,  the  effect  of  the 
8th  section  is  to  mskke  the  previous  rating  of  the 
owner  or  his  liability  to  be  rated  instead  of  the  oc- 
cupier at  the  time  the  Act  was  passed,  coupled  "^ith 
the  subsequent  actual  rating  of  the  occupier,  a  suffi- 
cient rating  for  the  purpose  of  the  occupier  being 
placed  upon  the  register.  The  language  of  the  7th 
section,  so  far  as  it  is  material  to  &e  present  ques- 
tion, is  as  follows: — "Where  the  owner  is  rated  at 
the  time  of  the  passing  of  this  Act  to  the  poor-rate 
in  respect  of  a  dwelling-house  or  other  tenement 
situate  in  a  parish  wholly  or  partly  in  a  borough, 
instead  of  the  occupier,  his  liability  to  be  rated  in 
any  future  poor-rate  shall  cease,  and  the  following 
enactments  shall  take  effect  with  respect  to  rating 
in  all  boroughs: — Ql)  After  the  passing  of 
this  Act  no  owner  of  any  dwelling  -  house 
or  other  tenement  situate  in  a  parish  either  wholly 
or  partly  within  a  borough  shall  be  rated  to  the 
poor-rate  instead  of  the  occupier,  except  as  herein- 
after mentioned.  Secondly,  the  full  rateable  value 
of  every  dwelling-house  or  other  separate  tenement, 
and  the  full  rate  in  the  pound  payable  by  the  occu- 
pier, and  the  name  of  the  occupier  shall  be  entered 
in  the  rate-book.  Where  the  dwelling-house  or 
tenement  shall  be  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  the  owner  of  such 
dwelling-house  or  tenement  shall  be  rated  in  respect 
thereof  to  the  poor-rate."  These  enactments  are 
not  confined  to  dwelling-houses  or  parts  of  houses, 
but  apply  to  all  tenements,  and  are  of  general  appli- 
cation to  the  then  existing  laws  for  rating  to  the 
relief  of  the  poor,  and  in  terms  and  in  substance 
they  seem  to  apply  to  all  cases  in  which,  at  the 
time  of  the  passing  of  the  Act,  the  owner  was  rated 
instead  of  the  occupier,  viz.,  where  the  occupier  wai 
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liftbletobe  rated  onder  the  statute  of  Elizabeth, 
but  by  reason  of  some  general  or  special  statute 
was  not  so  rated,  and  where  the  owner  was  rated  in 
place  of  the  occupier.  By  the  first  part  of  the 
enactment  in  sect.  7,  and  the  first  sub-enactment,  it 
is  dear  that  the  rating  of  the  owner  was  to  cease 
in  aU  cases  except  as  thereinafter  mentioned, 
and  then  comes  the  exception  upon  which  the 
present  question  arises,  and  which  is  intro- 
duced by  way  of  qualification  upon  the  preyious 
general  enactment  in  the  same  section.  Now,  in 
the  first  place  it  seems  to  me  that  this  clause  was  in- 
tended to  be  an  exception  from,  and  to  apply  in  cases 
whidi  come  within  the  principal  enactment,  yiz., 
cases  where  there  was  an  occupier  who  would  have 
be»i  liable  to  be  rated  as  such  under  the  statute  of 
Elizabeth,  but  where  the  owner,  instead  of  such 
occupier,  was  rated  under  the  provisions  of  some 
other  statute;  whereas  in  the  case  put  by  Mr. 
Manistj,  and  to  which  he  contended  the  exception 
was  intended  to  apply,  namely,  that  of  the  owner 
occupying  or  having  control  over  part  of  the  house, 
the  owner  would  be  the  person  properly  rateable  as 
the  legal  occupier ;  that  would  not  be  a  case  of  the 
owner  being  rated  instead  of  the  occupier,  and  there 
would,  therefore,  have  been  no  occasion  for  the 
exception.  The  principal  enactment  in  the  first 
part  of  the  section  would  not  include  such  a  case, 
and  the  exception,  therefore,  would  be  wholly  un- 
necessary. It  further  appears  to  me,  that  both  in 
the  7th  and  8th  sections,  the  time  of  the  passing  of 
the  Act,  is  made  the  dividing  point  with  reference 
to  the  rating  and  liability  to  be  rated  of  the  owner 
instead  of  the  occupier,  and  I  think  that  the  words 
*'not  separately  rated  "  in  the  exception  must  also  be 
construed  as  Laving  reference  to  the  same  time, 
viz.,  the  paasmg  of  the  Act.  It  is  further  to  be 
observed  that  in  the  very  next  section  (the  8th)  the 
Legislature  in  refeiring  to  the  rating  of  the  owner 
at  the  time  of  the  passing  of  the  Act,  uses  the 
#ords  '*is  rated  or  is  liable  to  be  rated,"  which 
shows  that  they  were  fully  alive  to  the  difference 
between  the  two  expressions,  and  this  makes 
it  still  more  difficult  to  read  the  words  "not 
s^arately  rated"  in  the  exception  as  meaning 
not  liable  to  be  separately  rated,  as  contended 
for  by  the  respondents.  Again,  the  exception 
mentions  lodgings  as  well  as  apartments,  and  in  the 
case  of  lodgings  no  rating  is  required ;  their  right  to 
be  placed  upon  the  register  being  especially  pro- 
vided for  by  the  4th  section.  Upon  these  grounds, 
and  after  the  best  consideration  which  I  have  been 
able  to  give  the  matter,  it  seems  to  me  that  this  is 
a  case  in  which  the  house  was  wholly  let  out  in 
separate  apartments  not  separately  rated  within  the 
true  meaning  of  the  exception ;  and  that  the  owner 
of  the  house,  and  not  the  occupier  of  the  separate 
imartments,  must  therefore  be  rated  in  respect  of  it. 
"nie  owner  not  being  a  party  to  these  proceedings, 
and  it  not  being  stated  what  is  the  amount  upon 
which  he  ought  to  be  rated,  we  are  not  in  a  position 
to  say  how  the  rate  should  be  amended,  and  the 
proper  course  will  therefore  be  that  it  should  be 
quashed. 

Btlbs,  J. — ^I  am  of  opinion  that  the  assessment 
of  the  appellant  is  wrong.  I  collect  from  the  case 
that  the  appellant,  though  he  may  be  called  a  lodger 
in  the  popular  sense  of  that  word,  is  more  than  a 
mere  lodger  in  its  strict  legal  sense,  for  he  has  the 
exclusive  occupation  of  a  particular  room,  and  has 
a  right  to  use  the  outer  door,  the  staiixiase,  and 
other  conveniences,  or  easements  appurtenant  to 
Ids  occupation;  the  owner  not  rending  on  the 
premises,  and  therefore  not  retaining  his  control 
over  the  outer  door,  or  his  diaiacter  of  master  or 
paterfamilias.  I  therefore  think  the  tenant  is,  by  the 
rule  had  down  in  the  7tii  section  of  the  statute  80  &  81 


Vict.  c.  102,  liable  to  be  rated.  But  I  think  the 
exception  to  that  section  takes  away  that  liability, 
and  shifts  it  on  the  owner.  Sub-section  1  of  sect.  7, 
and  the  exception  engrafted  thereon,  both  appear  to 
govern  this  case.  The  effect  of  the  rule  and  excep- 
tion is  this :  The  rule  is,  no  owner  is  to  be  rated 
instead  of  occupier.  The  exception  is,  except  where 
the  house  is  wholly  let  out  in  apartments,  or  lodgings 
not  separately  rated,  and  in  cases  falling  within 
this  exception  the  owner  shall  be  rated.  Aa  excep- 
tion implies  that  the  case  excepted  is  one  which, 
but  for  the  exception,  would  have  fallen  within  the 
rule.  The  rule  here  applies  only  to  cases  where  there 
is  occupier  as  well  as  owner,  so,  therefore,  does  the 
exception.  The  excepted  cases,  therefore,  include 
cases  of  occupation  properly  so  called.  It  follows 
that  the  apartments  or  lodgings  mentioned  in  the 
section  include  rooms  of  which  the  tenant  is  occu- 
pier, and  for  a  trespass  to  which  he  could  bring  an 
action  of  trespass.  The  effect  of  the  enactment  in 
the  present  case  is  to  make  the  owner  rateable 
inst^  of  the  tenant.  The  words  ^'  not  separately 
rated"  introduce  some  difficulty,  and  their  meaning 
is  very  doubtf  uL  The  appellant  has  contended  that 
they  mean  not  separately  rated  at  the  passing  of  the 
Ac^  the  respondent  that  rated  means  rateable,  or 
that  the  words  separately  rated  mean  actually  rated 
before  or  by  the  rate  in  question.  Some  violence  to 
the  words,  or  some  difficulty,  attend  both  construc- 
tions and  perhaps  attend  any  construction.  Possibly 
the  words  mean  *'not  separately  rated  as  being 
separate  dwellings,"  like  the  fiats  in  Edinburgh  or 
the  houses  in  Victoria-street.  But  as  without  those 
words  the  sense  of  the  clause  seems  to  be  clear,  and 
as  there  is  (to  say  the  least;  no  more  difficulty  in 
bending  those  words  to  fit  that  clear  sense  than  to 
fit  any  other  sense,  the  presence  of  those  words 
does  not  seem  to  me  to  preclude  the  appellant's 
construction  of  the  clause.  There  are  other  con- 
siderations which  tend  to  the  conclusion  that  the 
owner,  and  not  the  occupier,  is  in  this  case  the 
party  to  be  rated.  The  main  object  of  the  Act  (as, 
appears  from  the  preamble)  was  to  amend  the  laws 
relating  to  the  representation  of  the  people.  Any 
alteration  in  the  law  of  rating  was  secondary  and 
subsidiary  to  the  main  object.  In  settling  the 
qualification  for  voting  in  boroughs,  the  governing 
intention  seems  to  have  been  to  confer  the  franchise 
on  every  ordinary  rated  occupier  of  a  dwelling;- 
house  (which  expression  by  the  interpretation 
clause  includes,  not  every  dwelling,  but  every 
separate  dwelling),  and  to  exclude  from  the  fran- 
chise lodgers,  unless  their  dwellings  were  worth,  if 
unfurnished,  lOl  a-year.  The  word  lodger  is  no- 
where defined  in  the  Act,  and  sect.  4,  sub-section  2, 
speaks  of  him  as  occupying  separately,  and  as  sole 
tenant  of  part  of  a  dwelling-house.  Prom  all 
which  it  may  be  argued  that  the  Legislature,  even 
in  sect.  4,  did  not  use  the  words  lodger  and  lodgings 
in  their  narrow  and  strict  legal  sense,  but  in  the 
popular  sense,  so  as  to  comprehend  occupiers  of 
rooms  where  the  rooms  form  part  of  a  dwelling- 
house,  and  were  not  intended  or  constructed  to 
form  complete  separate  dwellings,  as  they  do  in  the 
fiats  of  Edinbur^  in  the  chambers  of  the  Inns  of 
Court,  and  in  the  houses  in  Victoria-street.  Plata 
are  as  much  separate  dwellings  as  ordinary  adjoin- 
ing houses  are.  The  difference  is  that  fiats  are 
under  one  roof,  and  are  divided  one  from  another 
by  a  horizontal  plane,  but  ordinary  adjoining  houses 
by  a  perpendicidar  or  vertical  plane.  And,  inde- 
pendently of  the  introduction  in  sect.  4  of  the  word 
<<  occupy,"  it  may  be  remarked  that  it  is  a  recog- 
nised rule  in  the  construction  of  Acts  of  Parlia- 
ment that  words  are  to  be  taken  in  their  ordinary 
and  popular  sense,  unless  the  context  requires  a 
different  sense.  It  may  be,  therefore,  that  the 
appellant  is,  within  the  meaning  of  the  statute,  a 
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lodger ;  but  t  hat  question  has  not  been  argued 
before  us.  For  these  reasons  I  think  the  occupier 
in  this  case  is  not  now  liable  to  be  rated,  but  that 
the  owner  is  liable. 

M.  Smith,  J. — The  appellant  complains  that  he 
is  rated  to  a  poor's  rate  made  for  the  parish  of 
Sunderland  for  one  room  occupied  by  him  in  a 
house.    The  rateable  value  of  the  room  appearing 
on  the  rate  is  3^  10«.    I  am  of  opinion  that  the 
appellant  is  not  liable  to  be  so  rated.    The  case 
finds  that  the  house,  consisting  of  six  rooms,  was 
built  and  intended  for  the  occupation  of  one  family 
only,  and  the  structure  apparently  remains  in  its 
original  state.    The  six  rooms  are  let  as  separate 
rooms  to  six  persons,  there  is  only  one  street  door 
and  one  set  of  domestic  offices,  which  are  used  in 
common  by  the  six  occupiers.    The  owner  does  not 
reside  in  the  house,  or  exercise  any  control  over  the 
occupiers.    At  the  time  of  the  passing  of  the  Repre- 
sentation of  the  People  Act  1867,  t£e  owner  was 
rated  for  the  house,  the  rateable  value  of  which  was 
20^,  and  as  appears  in  the  rate,  'instead  of  the 
occupier,"  by  virtue  of  tiie  Small  Tenements  Act 
(13  &  14  Vict.  c.  99),  the  provisions  of  which  were 
then  in  force  in  Sunderland.    The  question  in  the 
appeal  turns  on  the  construction  of  the  7th  clause 
of   the  Bepresentation   of   the  People  Act  1867, 
and   especially   of   an   enactment   found   in   the 
shape    of     an     exception    to    the    clause.       It 
will    be    necessary    in    order    to    ascertain   the 
scope   and   meaning   of    the   enactments   in    the 
7th  clause  to  advert  shortly  to  the  two  clauses 
defining  the  qualifications  of  voters  in  boroughs. 
The  8rd  clause  defines  **the  occupation  franchise,** 
and  requires  as  part  of  the  qualification  the  rating 
of  the  voter  as  an  ordinary  occupier.     The  4th 
clause  defines  **  the  lodger  franchise,"  and  confers 
the  right  to  vote  on  a  man  who,  <'  as  a  lodger,  has 
occupied  separately  and  as  sole  tenant '  lodgings.' " 
Bating  forms  no  part  of  this  qualification.    The  3rd 
clause  contains  all  that  need  have  been  enacted  to 
carry  out  the  intention  of  the  Legislature  as  regards 
rating,  if  rating  had  depended  simply  on  the  stat. 
48  EUz.,  "  for  the  relief  of  the  poor."  But  in  several 
places  owners  were  rated  instead  of  the  occupiers  in 
respect  of  small  tenements  by  virtue  of  statutes 
passed  for  the  purpose,  and  the  Legislature  found  it 
necessary  to  deal  with  the  state  of  things  which  so 
existed.     Hence  the  clause  in  question,  which  is 
in  terms  a  rating  clause,  and  nothing  more.    This 
clause  (the  7th)  does  not  expressly  refer  to  "  The 
Small  Tenements  **  Acts,  but  assuming  the  exist- 
ence of  the  mode  of  rating  introduced  by  tliem, 
and  confirming  the  new  legislation  to  Parliamentary 
boroughs,  enacts  "  That  where  the  owner  is  rated 
at  the  time  of  the  passing  of  the  Act  in  respect  of 
a  dwelling-house  or  other  tenement,  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  future  poor 
rate  shall  cease."     The  clause  then  proceeds  to 
enact,  "  After  the  passing  of  the  Act  no  owner  of 
any  dwelling-house  or  other  tenement  shall  be  rated 
to  the  poor  rate  instead  of  the  occupier."    If  the 
clause  had  stopped  there  it  would  have  been  clear, 
but  it  adds,    "except  as  hereinafter  mentioned." 
These  words  clearly  point  to  an  exception  in  which 
provision  will  be  made  for  some  cases  where,  after 
the  passing  of  the  Act,  owners  shall  stlU  be  rated 
instead  of  the  occupiers.     The  exception,  which  is 
affirmative  and  imperative,  runs  as  follows :  "  Where 
the  dwelling-house  or  tenement  shall  be  wholly  let 
out  in  apartments  or  lodgings  not  separately  rated, 
the  owner  of  such  dwelling-house  or  tenement  shall 
be  rated  in  respect  thereof  to  the  poor-rate."    This 
exception  clearly  keepsaUveorre-enacts  the  liability 
of  the  owner  to  be  rat-ed  instead  of  the  occupier  in 
one  class  of  cases,  and  the  question  is  whether  the 
case  of  this  house  falls  within  that  class.    It  is  a 


house  wholly  let  out  in  single  rooms,  and  it  would 
certainly  seem  that  a  house  so  let  out  is  a  house 
wholly  let  out  in  apartments  or  lodgings  in  the 
ordinary  and  proper  sense  of  those  words.    If  this 
house  does  not  answer  the  description,  it  is  difficult 
to  suggest  a  case  which  would  do  so.  The  exception 
clearly  cannot  apply  to  the  case  of  houses  in  which 
the  owner   lives   and    takes  lodgers    to  live  in 
the  same  house  with  him,  for  the  enactment  ex- 
pressly deals  with  a  house  *' wholly"  let  out  in 
lodgings,  and  therefore  assumes  to  deal  with  houses 
in  which  the  owners  do  not  live,  but  wholly  and 
entirely  let  them  out  as  in  this  case.    Strong  sup- 
port is  given  by  previous  legislation  to  this  view  of 
the  enactment.     The  words  are  evidently  taken 
from  Sturges  Bourne's  Act  (59  Geo.  3,  c.  12),  s.  19, 
which  describes  houses  "  let  out  in  lodgings  or  in 
separate  apartments."  That  Act,  in  order  to  remedy 
the  mischief  arising  from  the  evasion  of  the  payment 
of  rates  in  such  cases,  makes  provision  for  rating; 
the  owner  instead  of  the  occupier.    In  introducing 
the  same  words  into  the  exception  with  which  we 
are  dealing,  and  which  has  the  same  object   aa 
Sturges  Bourne's  Act,  viz.,  to  render  the  owner 
liable  to  be  rated  instead  of  the  occupier  in  a  certain 
class  of  cases,  it  seems  reasonable  to  presume  that 
the  Legislature  was  dealing  with  the  same  sort  of 
apartments  and  lodgings  as  those  described  in  the 
former  Act.    Now  it  is,  I  think,  clear  that  the 
rooms  in  this  house  in  Sunderland  exactly  answer 
the  description  of  apartments  in  Sturges  Bourne's 
Act.     That  Act  dealt   with  rooms    so  occupied 
as  to  be  rateable  under  the  statute  of  Elizabeth, 
and  these  rooms  would  be,  as  rightly  contended  by 
the  respondents,  rateable  under  that  statute  if  no 
other  legislation  had  intervened.     If,  then,  these 
rooms  do  fall  within   the  description  of  Sturges 
Bourne's    Act,    the    inference    is    very    strong 
that     they    were     intended     to     be     oompriaed 
iq  the  enactment  with  which  we  are  now  dealing 
which  employs  the  same  language  for  the  same 
object  as  the  former  Act.    As  far  as  I  can  collect 
the  intention  of  the  Legislature  from  the  language 
used  it  was  meant  to  make  a  distinction  between 
(1)  the  occupiers  of  mere  rooms  and  apartments  in 
an  ordinary  house,  and  ^2)  the  occupiers  of  small 
houses  and  of  parts  of  houses  as  defined  in   the 
interpretation  clause,  i.  e.,  occupied  as  separate 
dwellings,  such  as  chambers  in  the  inns  of  courts. 
The  first  are  really  and  practically  lodgers,  differing 
from  mere  lodgers,  properly  so  called,  only  in  this, 
that  the  owner  does  not  live  in  the  house,  but  lets 
it  oat  wholly,  instead  of  partly,  in  lodgings.    The 
Legislature  may  well  have  intended  that  the  occu- 
piers of  mere  apartments  should  not  be  rated  as 
"ordinary    occupiers,"   and   it    may    have    been 
governed  by  two  considerations  in  making  the  dis- 
tinction to  which  I  have  adverted,  first,  the  great 
inconvenience  of  assessing  the  occupants  and  col- 
lecting the  rates  of  separate  rooms  in    separate 
houses  of  this  description  as  a  purely  rating  ques- 
tion ;  secondly,  the  anomaly  which  might  exist  in 
the  franchise  if  a  lodger,  properly  so  called,  that  is, 
a  man  who  lived  in  a  house  partially  let  out  in 
lodgings,  was  not  entitled  to  the  franchise,  unless 
his  lodgings  unfurnished  were  of  the  value  of  \QL, 
whilst  the  man  who  occupied  one  room  in  a  house 
wholly  let  in  lodgings  was  entitled  to  it,  however 
small  the  value  of  the  room  might  be.    The  great 
difficultv   in    the  construction  of   the  enactment 
arises   from    the   words    ^'not   separately   rated.* 
It  was  contended  for  the  respondents  that  these 
words   limit   the   operation    of   the   exception  to 
the  case  where  the  rooms  are  not  separately  liable 
to    be    rated   and    that    "rated"   must  be  read 
"  rateable."    But  first,  the  Legislature  has  used  the 
word  "rated,"  and  I  cannot  construe  it  to  mean 
*'  rateable,"  unless  the  context  compels  me  to  do  so. 
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Bat  the  context  leads  to  a  contrary  conclusion.  If 
rated  is  to  be  read  rateable,  and  the  exception  is  to 
be  constmed  to  be  confined  to  apartnoents  not  liable 
to  be  rated,  as  separate  tenements,  by  reason  of  the 
occupiers  being  mere  lodgers  only,  the  whole  enact- 
ment becomes  inoperatiye,  because  on  this  hypo- 
thesis, the  owner  would,  by  the  statute  of  Elizabeth, 
and  without  this  enactment,  be  rateable,  and  he  cer- 
tainly never  could  be  rated  instead  of  the  occupier, 
because  on  this  hypothesis  there  is  no  occupier  liable 
to  be,  or  who  could  be,  rated.  The  words  cannot, 
therefore,  I  think,  be  read  in  a  way  which  would 
render  the  enactment  in  which  they  are  found 
meaningless  and  nugatory.  Again  the  words  can 
not  mean  that  in  case  after  the  passing  of  the  Act 
the  apartments  shall  in  fact  be  separately  rated,  the 
owner  shall  not  be  rated,  because  that  would  be  in 
effect  to  gire  the  overseers  an  election  to  rate  the 
occupiers  or  the  owner,  which  cannot  be  presumed 
to  have  been  the  intention.  Bat  if  that  were 
the  proper  construction  it  could  not  avail  the 
respondent  in  this  case,  for  at  the  time  of 
making  the  rate  appealed  from  the  occupiers 
were  not,  in  fact,  rated.  The  words  *'  not  separately 
rated  *'  are  satisfied  by  holding  them  to  mean  "  not 
separately  rated  at  the  time  of  the  passing  of  the 
Act."  And  they  may  have  been  introduced  to  leave 
cases,  if  any,  where  apartments  in  a  house  wholly 
so  let  were  at  the  time  of  the  Act  separately  rated, 
ta  statu  guOf  unafifected  by  the  exception.  This 
limited  meaning  is  not  inconsistent  with  the  general 
intention  which  seems  to  me  to  pervade  the  enact- 
ment, viz.,  an  intention  to  pat  the  occupiers  of 
lodgings  in  an  ordinary  house  wholly  let  out  in 
lodgings,  and  the  owner  of  a  house  so  let  in  the 
same  position  as  the  occupiers  of  lodgings  in  a  house 

Crtially  so  let  out  and  the  owner  of  such  house.  I 
ve  endeavoured  to  read  the  minds  of  the  Legis- 
lature through  the  words  they  have  used,  adopting 
the  rule  of  construction  given  by  Lord  Wensleydale 
in  Rex  r.  Inhabitants  of  Banbury,  1  A.  &  E.  142, 
where  that  learned  judge  says :  **  The  rule  of  con- 
struction which  the  court  must  follow  is,  to  intend 
the  Legislature  to  have  meant  what  they  have 
actually  expressed,  •  unless  a  manifest  Incongruity 
would  result  from  doing  so,  or  unless  the  context 
clearly  shows  that  such  a  construction  would  hot  be 
the  right."    The  above  construction  will  not,    as 

I  hare  before  incidentally  observed,  afifect  the 
case  of  occupiers  of  apartments  in  houses  so  con- 
Btructed  as  to  be  occupied  separately,  and  which 
by  actual  severance  are  separate  dwellings,  as 
chambers  in  the  inns  of  court.  These  if  not 
dwelling-houses  are  clearly  parts  of  houses  "occu- 
ined  as  separate  dwellings,"  and  are  not,  as  I  think, 
''apartments  or  lodgings"  within  the  meaning  of 
those  words  in  the  7th  clause.  It  was  made  a  ques- 
tion during  the  argument  whether  the  room  occu- 
pied l^  the  appellant  was  a  **  dwelling-house "  at 
all  wiudn  the  meaning  of  the  Act,  even  as  dwelling- 
house  is  interpreted,  and  whether  the  distinction 
between  dwelling-house  and  lodgings,  depending  on 
the  principle  of  actual  severance  in  the  structure  of 
the  house,  as  defined  in  the  cases  of  Cook  v.  Hwnber, 

II  C.  B.,  N.  S.,  83;  and  Benrettey,  Booth,  16  C.  B., 
N.S.,  500,  was  not  intended  to  be  preserved  by  the 
late  Act.  I  do  not  think  it  necessary  to  decide 
whether  the  room  in  question  ought  to  have  been 
deemed  to  be  part  of  a  house,  as  defined  in  the  inter- 
pretation clause,  or  not,  supposing  the  case  had  to 
be  decided  on  that  ground  alone,  and  the  exception 
in  the  7th  clause  had  not  been  introduced  into  the 
Act,  because  I  think,  for  the  reasons  already  given 
this  room  is  an  apartment  or  lodging  within  the 
meaning  of  that  exception,  and  Uiat  the  liability  to 
be  rated  is  governed  by  that  enactment.  The  con- 
sequence will  no  doubt  follow  that  the  present 
appellant  will  only  be  entitled  to  vote,  if  at  all, 
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upon  the  lodger  franchise.  The  question  of  the 
right  to  vote  is  not  directly  before  the  court, 
but  reasons  may  be  suggested  for  considering 
the  occupiers  of  the  house  in  question  to  be 
"  lodgers,"  within  the  meaning  of  the  4th  clause. 
It  may  not  be  necessary  to  confine  the  mean- 
ing of  the  words  "  as  a  lodger "  to  lodgers,  pro- 
perly so-called,  in  a  statute,  which  Tin  the  7th  clause) 
uses  the  words  <*a  house  wholly  let  in  lodgings," 
and  it  may  be  that  the  statute  can  be  so  construed 
as  to  include  under  the  term  "  lodgers  "  both  the 
persons  who  live  in  houses  partially  let  oat  in  lodg- 
ings, and  in  which  the  owner  resides,  and  those  who 
live  in  houses  let  out  in  lodgings,  especially  where 
as  to  the  latter  class  the  owner  of  the  house  is  made 
liable  to  be  rated.  The  word  "lodger"  is  not 
defined  in  the  Act,  but  the  provision  to  which  I 
have  adverted  tends  to  show  that  the  word  was  not 
used  in  the  confined  sense  of  "mere  lodger"  (to 
quote  the  words  of  Maule,  J.  in  Tonis  (app.)  v. 
Luckett  (resp.),  5  C.  B.  23),  but  in  a  more  enlarged 
sense,  intended  to  describe  the  occupants  of  lodg- 
ings, such  as  those  existing  in  the  present  case, 
which  are  neither  houses  nor  severed,  and  separate 
dwellings  such  as  chambers  and  flats.  It  was  said 
by  the  court  in  Cook  v.  Bumber,  p.  43,  "  It  seems  to 
us  that  a  lodger  is  a  tenant  if  the  premises  are  let 
to  him."  There  is  no  doubt  that  that  is  so,  although 
the  owner  lives  in  the  same  house,  and  that  for 
many  legal  purposes  there  is  no  distinction  as  regards 
the  occupant's  lodgings  between  the  cases  where 
the  house  is  partially  let  out,  and  where  it  is  wholly 
so  let  out,  provided  that  the  lodgers  in  each  case  have 
the  right  to  exclusive  possession  of  their  own  rooms. 
The  8th  section  does  not  seem  to  me  to  advance  the 
argument  for  the  respondents,  for  that  clause  is 
framed  to  make  provision  for  the  first  registration 
of  occupiers  in  cases  where  the  owner  is  no  longer 
liable  to  be  rated  in  their  stead,  and  does  not  affect 
the  point  arising  for  our  decision,  which  turns  on 
the  question  whether  the  owner  in  the  particular 
case  is  not  still  so  liable.  If  the  above  construction 
be  correct,  the  operation  of  the  7th  clause,  taken  as 
a  whole,  will  be  that  occupiers  of  small  houses  and 
of  separate  parts  of  houses  as  chambers,  will  for  the 
future  be  liable  to  be  rated,  whatever  the  value  of 
their  holding,  and  that  the  owner  will  no  longer  be 
rateable  in  respect  of  them ;  and  so  far  as  rating  is 
concerned,  such  occupier  will  be  qualified  to  vote 
upon  the  occupation  franchise,  but  that  as  ^regards 
the  occupiers  of  lodgings,  where  the  house  is  wholly 
let  out  in  apartments,  as  in  this  case,  the  owner  and 
not  the  occupiers  must  be  rated,  and  the  occupiers 
will  be  entitled  to  vote,  if  at  all,  upon  the  lodger 
franchise.  For  the  reasons  I  have  given  I  think  the 
appellant  is  entitled  to  our  judgment,  and  that  the 
rate  must  be  quashed. 

Jwfynentfor  appellant. 

Attorneys  for  appellant,  Shtm  and  Crosmuaif  for 
Kidsony  Sunderland.  • 

Attorneys  for  respondents,  Young,  Maples,  Tees^ 
dak,  and  Nelson^  for  B.  B,  and  (7.  Wright^  Sander- 
land. 


Thursday^  June  4, 1868. 

AsHBT  (app.)  V,  Habbis  (resp.) 

Burial  board-- Grant  of  exchtstve  right  of  burial-^ 
Bight  to  plantjlowers  on  grave — Construction  of  grant 
— liight  of  board  to  make  regulations — 15  ^16  Vict. 
c.  85,  ss.  33  and  38. 

Bys,  83  of  the  15  ^  16  Vict,  c,  85,  it  is  enacted  that 
any  burial  board,  under  such  restrictions  as  (hey  think 
proper,  may  sell  the  exclusive  right  of  burial  in  any 
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part  of  anjf  burial  ground  provided  by  such  boards  and 
also  the  right  of  erecting  a  monument^  ffc;  and  by 
s.  38  the  general  management,  regulation,  and  control 
of  the  burial  ground  is  vested  in  the  board,  In  put- 
suance  of  this  Act  a  burial  board  in  1857  granted  and 
conveyed  to  22.  '^  the  right  and  privilege  of  constructing 
and  making  a  private  grave,  and  the  exclusive  rights 
of  burial  and  interment  therein,**  to  hold  the  scone  in 
perpetuittf  /or  the  purpose  of  burial,  and  of  erecting 
and  placing  therein  a  monument  or  stone,  but  it  was 
provided  that  if  the  monument  or  stone  with  the  appur" 
tenances  were  not  kq)t  in  repair  by  the  owner,  "  accord- 
ing to  such  rules,  orders,  and  regulations  as  had  been, 
or  should  from  time  to  time  thereafter  be  made  by  the 
board,"  the  grant  should  be  void.  R.  erected  a  head" 
stone  and  curb^  with  a  space  in  the  middle,  where  she 
from  time  to  time  planted  flowers.  In  1867  the  board 
made  a  rule  that  no  person  but '  their  own  servants 
should  be  allowed  to  plant  flowers  on  graves,  and  pre- 
vented  R,from  planting  them  on  this  grave. 

Held,  that  the  grant  was  a  grant  of  an  exclusive  licence 
and  right  to  do  all  such  things  as  were  decent  for  a 
memorial  of  the  dead;  and  that  the  Act  gave  the 
board  no  power  by  regulations  of  this  description, 
made  after  the  grant,  to  interfere  with  the  rights 
granted;  but  only  to  make  general  rules  for  the 
management  of  the  place,  as  that  it  should  be  closed  at 
certain  hours : 

Per  Bovill,  C.  J, — 7%a<  planting  flowers  on  the  grane 
was  keepina  the  monument  with  the  appurtenances  in 
repair  within  the  terms  of  the  grant. 

This  was  a  case  stated  by  jastices  under  the 
20  &  21  Vict.  c.  43. 

James  Ashby,  of  Finchley,  in  the  county  of 
Middlesex,  an  officer  duly  appointed  by  the  Burial 
Board  of  St.  Pancras,  in  the  said  county,  hereinafter 
called  the  appellant,  appeared  before  certain  justices 
to  answer  a  complaint  by  the  respondent,  for  that 
the  said  appellant  did  on  the  25th  Jan.  last  un- 
lawfully assault  and  beat  the  said  respondent. 

The  following  facts  were  proved:  That  the 
Burial  Board  of  St.  Pancras  had  proyided  a  burial 
ground  at  Finchley,  under  the  provisions  of  the 
Burial  Act  (15  &  16  Vict  c.  85),  and  that  the  ap- 
pellant was  an  officer  duly  appointed  by  the  said 
board,  and  a  duly  sworn  constable. 

The  respondent  was  the  wife  of  John  Harris,  a 
gardener,  residing  at  Finchley.  On  the  17th 
Aug.  1857,  the  burial  board  made  a  grant  to  Ann 
Bobotham,  of  which  the  following  is  a  copy : 

Interment  of  Joseph  Bobotham. 

The  burial  board  of  the  parish  of  St  Pancras,  In  the  eoon^ 
of  Middlesex,  establiafaed  under  the  Act  16  A  16  Vici  c.  85. 

No.  128.->-By  virtue  of  an  Act  passed  in  the  16th  and  17th 
years  of  the  rcif^n  of  Her  Majesty  Queen  Victoria,  Intituled  an 
Act  to  amend  the  laws  concerning-  the  burial  of  the  dead  in 
the  metropolis,  wo,  the  burial  board  of  St  Pancras  aforesaid, 
being  an  incorporation  incorporated  by  and  under  the  said 
Act,  in  consideration  of  the  sum  of  21.  2«.  to  us  in  hand,  paid 
by  Mrs.  Ann  Robotham,  of  No.  4,  QneenVterraoe,  St  Pancras, 
do  hereby  grant  and  convey  unto  the  said  Ann  Robotham,  the 
light  and  privilege  of  constructing  and  making  a  private 
grave,  and  the  exclusive  rights  of  bmial  and  interment  there- 
*&  when  made,  on  all  that  pioee  of  land  six  feet  and  six  incdhea 
by  two  feet  and  six  inches  wide,  situate  and  being  in  the 
second  class  chapel  ground  of  the  St  Pancras  cemetery,  situate 
in  the  parish  of  Finchley,  in  the  county  of  Middlesex,  distin- 
guished by  the  number  10  in  12  K.  To  hold  the  same  to  the 
said  Ann  Bobotham  in  perpetuity  for  the  purpose  of  burial, 
and  of  erecting  or  placfaig  Uierein  a  monument  or  stone,  but 
if  the  same  shall  not  be  so  erected  or  placed  within  twelve 
calendar  months  from  the  date  thereof  (imieM  with  licence 
for  further  time  obtained  from  the  said  burial  board),  or  if 
Bach  monument  or  stone  with  the  appurtenances  to  be  so 
erected  or  placed,  shall  not  from  time  to  time  be  kept  in 
repair  by  the  owner  or  owners  for  (he  time  being,  aocording 
to  such  rules,  orders,  and  regulations  as  have  been,  or  shaU 
from  time  to  time  hereafter  be  made  by  the  said  burial  board 
for  the  management  and  regulation  6f  the  said  cdmetery,  and 
the  vaults,  graves,  and  monuments  therein,  this  grant  shall  be 
void.  Given  under  the  common  seal  of  the  said  board  this 
87th  day  of  Aug.  1857.  Chables  Qrbkn, 

(L.S.)  Clerk  to  the  Board. 


In  accordance  with  this  grant,  Mrs.  Bobotham 
caused  her  late  husband  to  be  buried  in  the  said 
ground,  and  erected  a  headstone  and  a  curb  round 
the  sides  of  the  grave,  leaving  an  open  space  at  the 
top  over  the  body  without  any  stone  or  other 
covering.  The  respondent's  husband  personally,  or 
by  his  agents,  had  been  in  the  habit  of  planting 
the  above  named  open  space  with  flowers  from  the 
year  1857  to  the  month  of  October  1867,  by  the 
authority  and  at  the  charges  of  the  said  Mrs. 
Robotham. 

On  the  7th  June  1867,  the  board  passed  the  fol- , 

lowing  resolution : 

That  the  Boperintendent  make  a  retam  of  all  the  graves 
in  the  oemetei^  for  which  the  owners  pay  to  be  planted  with 
flowers,  and  that  such  owners  be  written  to  and  iiiformed 
that  the  board  purpose  taking  the  planting  of  such  grayes  with 
flowers  mider  their  own  direotion.  That  for  the  future  no 
other  persans  will  be  permitted  to  do  so,  and  that  all  applica- 
tions for,  and  pavment  in  respect  of,  planting  and  keeping  np 
such  graves  wim  flowers,  fta,  will  nave  to  be  made  to  the 
olerk  at  the  office  or  to  the  snpierintendent  of  the  oemetei^. 

At  a  quarterly  meeting  in  September  1867,  the 
recommendation  of  a  committee  that,  so  soon  as  the 
owners  of  graves  are  apprised  that  the  board  under- 
take the  planting  of  graves  themselves,  the  super- 
intendents have  authority  to  prevent  other  persons 
entering  the  cemetery  for  the  purpose  of  interfering 
with  such  planting  was  adopted  by  the  board,  and 
at  a  board  holden  on  the  17th  September  1867,  it 
was  resolved  that  the  clerk  issue  notices  to  the 
owners  of  private  graves  planted  with  flowers,  &C., 
informing  them  of  the  intention  of  the  board 
to  undertake  such  planting  themselves  for  the 
future. 

Accordingly  notice  was  sent  to  Mrs.  Robotham, 
that  no  person,  other  than  those  appointed  by  the 
board,  would  be  allowed  to  enter  the  cemetery  for 
the  purpose  of  planting  or  keeping  up  the  graves, 
and  with  such  notice  a  list  of  prices  fixed  by  the 
board  to  be  charged  for  planting  and  keeping  up 
graves  was  sent.  The  respondent's  husband  having 
obtained  from  Mrs.  Robotham  a  written  authority 
to  plant  the  said  grave,  sent  the  respondent  and  her 
son  to  plant  it.  They  were  informed  of  the  order 
of  the  burial  board,  and  required  to  desist  from 
planting  or  otherwise  interfering  with  the  grave; 
but  the  respondent  commenced  to  dig  the  open 
space  between  the  curbstone  and  over  the  body  for 
the  purpose  of  sowing  flower-seeds,  and  was  forcibly 
prevented  by  the  appellant,  who  acted  under  the 
instructions  of  the  board,  which  was  the  alleged 
assault. 

It  was  not  contended  that  the  respondent  was 
digging  the  grave  in  an  objectionable  manner,  or 
about  to  BOW  improper  se^s,  and  both  parties 
waived  any  objection  which  might,  by  the  46th 
section  of  24  &  25  Vict.  c.  100,  luive  been  made  to 
the  justices  deciding  the  case. 

The  justices  convicted  the  appellant,  but  stated 
this  case.  If  the  court  should  be  of  opinion  Ihat  the 
said  burial  board  was  duly  authorised  to  make  a 
rule,  order,  or  regulation,  that  no  person  other  than 
those  appointed  by  the  said  boani  should  be  per^ 
mitted  to  enter  the  cemetery  for  the  purpose  of 
planting  the  graves,  then  the  conviction  to  be 
quashed,  otherwise  to  stand  of  full  effect. 

By  the  15  &  16  Vict.  c.  85,  s.  81  it  is  enacted  that 
from  and  after  the  consecration  of  a  burial  ground 
provided  under  that  Act,  the  jkarishioners  and 
Inhabitants  of  such  parish  shall  have  the  same  rights 
of  sepulture  in  such  burial  ground  as  they  respec- 
tively would  have  had  in  the  burial  ground  or  burisl 
grounds  in  and  for  their  respective  parishes,  subject 
nevertheless  to  the  provisions  of  the  Act. 

By  sect.  83 : 

Any  burial  board  nnder  such  restrictiouB  and  conditions  as 
they  think  proper  may  sell  the  exclusive  right  of  burial  eltber 
in  perpetuity  or  for  a  Umited  period  in  any  part  of  any  burial 
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groond  provided  by  snch  board,  and  also  the  ri^ht  of  con- 
^roctfng  any  vault  or  place  of  btirial  with  the  excTuslTe  right 
of  Imrial  therein,  either  in  perpetuity  or  for  a  limited  period, 
and  also  the  right  of  erecting  and  placing  any  monument, 
gravestone,  tablet,  or  monumental  inscriptioa  in  such  burial 
grovuuL 

Subject  to  the  payment  of  fees,  &c.  to  the  incumbent. 

By  sect.  38 : 

The  general  managementf  regulation^  and  control  of  the 
burial  grounds  proTidod  under  ihis  Act  &hall,  subject  to  the 
provisions  of  this  Act  and  the  regulations  to  be  made  there- 
under, be  vested  in  and  exercised  by  the  respective  burial 
boards  providing  the  same,  provided  that  any  question  which 
shall  arise  touching  the  fitness  of  any  monumental  inscription 
idaeed  in  any  part  of  the  consecrated  portions  of  such  ground 
aball  be  determined  by  the  bishop  of  tne  diooeae. 

/.  J.  PoweU,  Q.  C,  for  the  appellant. — The  burial 
board  had  power  to  manage  the  cemetery  and  to 
make  rules  and  regulations,  and  if  there  was  any 
power  under  the  grant  tp  plant  graves  it  was  a 
poirer  to  be  exercised  according  to  the  rules  and 
regulations  of  the  board.  The  board  did  not  put  a 
stop  to  the  planting,  but  only  required  that  it  should 
be  done  by  their  seryants,  so  that  it  might  be  done 
in  a  proper  manner.  There  was  no  power  under  the 
grant  to  plant  graves,  as  the  soil  was  not  conveyed 
nor  any  right  in  the  soil  but  only  the  right  of  inter- 
ment and  erecting  a  monument. 

Graniham,  for  the  respondent.— Whatever  power 
the  board  have  to  make  regulations,  ihey  must  be 
made  before  the  land  is  sold  for  burial  purposes. 
After  the  exclusive  right  of  burial  in  any  portion  of 
the  land  has  been  purchased  the  board  cannot  impose 
regulations  as  to  that  part  of  the  land  which  would 
be  in  derogation  of  their  own  grant.  What  the 
lespondent  was  doing  was,  in  point  of  fact,  repairing 
the  grave,  and  the  only  regulations  the  board  can 
make  is  as  to  when  and  how  that  shall  be  done,  but 
they  cannot  exclude  the  grantee. 

PoweU,  in  reply. — ^The  fallacy  in  the  argument  on 
the  other  side  is  that  it  proceeds  on  the  supposition 
that  a  right  to  the  soil  passed  by  the  grant.    It  is 
not  a  grant  at  all,  but  only  a  licence.    He  cited 
Bryan  v.  WhuOer,  8  B.  &  0.  288. 

BoviLL,  C.J. — I  am  of  opinion  that  the  decision 
Df  the  magistrates  was  right.  The  burial  board 
had  power,  under  sect.  83  of  the  Act,  under  such  re* 
strictions  and  conditions  as  they  might  think  proper, 
to  sell  the  exclusive  right  of  burial,  either  in  per- 
petuity or  for  a  limited  period,  in  any  part  of  any 
burial  ground  provided  by  them,  and  also  the  right 
of  erecting  and  placing  any  monument,  gravestone, 
tablet,  or  memorial  inscription  in  such  burial 
ground.  The  board  having  this  power,  might  have 
imposed  restrictions  or  conditions  when  the  applica- 
tion was  made  to  them  by  Mrs.  Bobotham  for  a 
place  to  bury  her  husband  in;  but  they  granted 
her,  by  an  instrument  under  their  seal,  certain 
lights,  and  in  that  instrument  there  are  no 
restrictions  or  conditions  which  prevent  her  planting 
flowers  on  this  grava  But  the  case  does  not 
rest  simply  on  the  absence  of  conditions,  we  must 
see  what  the  terms  of  the  grant  are.  It  is  a  grant 
of  the  right  and  privilege  of  constructing  and 
making  a  private  grave  and  the  exclusive  rights  of 
burial  and  interment  therein  when  made,  and  of 
erecting  or  placing  thereon  a  monument  or  stone, 
with  a  condition  that  if  such  monument  or  stone, 
wi^  the  appurtenances,  shall  not  from  time  to 
time  be  kept  in  repair  by  the  owner,  the  grant 
shall  be  void.  Under  this  grnnt  a  private  grave  was 
made  with  headstones  and  a  curb  round  the 
grave,  leaving  an  open  space  in  the  middle. 
What  then  was  the  monument  or  stone  with  the 
appurtenances,  and  what  the  erections  which  were 
made?    It  seems  to  me  that  Mrs.  Bobotham  was 


authorised  to  construct  exactly  this  description  of 
grave,  and  she  was  bound  to  keep  this  grave  in 
repair.  What  then  is  keeping  it  in  repair  ?  Could 
it  be  said  that  it  would  be  right  to  let  thistles  and 
weeds  grow  upon  it  ?  The  degree  of  repair  must 
depend  on  the  nature  of  the  thing;  and  so  long 
as  the  condition  of  the  grave  does  not  offend  against 
decency  and  propriety,  it  seems  to  me  that  Mn. 
Bobotham  must  be  the  judge  of  what  is  a  proper 
state  of  repair.  Suppose  a  person  has  an  exclusive 
right  to  a  pew  and  is  liable  to  keep  it  in  repair ;  he 
is  not  con£ned  to  one  description  of  repair,  but  has 
a  right  to  the  enjoyment  of  the  pew,  and  to  put 
linings,  cushions,  and  carpets  in  it ;  and  that  is  not 
because  he  has  a  right  to  the  freehold  but  to  the 
use  of  it.  If  I  entertained  any  doubt  as  to  the  con- 
struction of  this  grant,  I  should  find  it  removed  by 
what  has  been  done  since  the  grant  was  made  and 
the  stone  erected.  Mrs.  Bobotham  has  always  em- 
ployed the  respondent's  husband  to  plant  flowers  on  the 
grave  up  to  the  time  that  the  present  rules  were  made ; 
and  the  exercise  of  the  privilege  for  so  long  a  time  is 
strong  evidence  to  show  what  was  the  intention  of 
the  parties  when  the  grant  was  made.  The  burial 
board  have  no  power  to  make  reg^ilations  which 
would  interfere  with  what  they  have  granted.  If 
they  had  such  a  right  as  they  now  claim,  they 
could  say  that  they  would  only  grow  vegetables  on 
the  grave  for  their  own  profit.  They  have  granted 
it  in  perpetuity,  and  what  right  have  they  to  inter- 
fere with  it  now?  I  think  that  the  magistrates 
were  right,  and  that  the  appeal  should  be  dismissed 
with  costs. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  The 
question  turns  entirely  on  the  effect  of  the  grant, 
and  in  construing  it  we  must  have  no  regard  to  the 
words,  **  rules,  orders,  or  regulations  as  shall  from 
time  to  time  hereafter  be  made  by  the  said  burial 
board/'  because  this  is  a  question  of  right,  and  if 
the  right  has  been  conveyed  by  the  grant,  it  would 
be  repugnant  to  the  grant  that  the  board  should 
make  these  regulations.  The  proper  construction  of 
the  words  is,  &at  general  rules  for  the  management 
of  the  place,  and  not  affecting  rights,  may  be  made 
as  tiiat  the  cemetery  should  be  closed  at  certain 
hours  or  times.  Then  did  the  grant  convey  the 
right  in  question  ?  I  think  it  clearly  did.  In  Com. 
Dig.  Tit.  Cemetery,  B.  it  is  said  that  there  are  two 
rights  of  burial.  First,  the  common  right  of  eveiy 
parishioner,  but  that  is  only  a  right  to  be  buried  in 
the  parish,  and  not  in  any  particular  place,  even 
though  there  is  a  custom  for  a  family  to  be  buried 
in  a  particular  part  of  the  churchyard.  Then  Uiere 
is  another  sort  of  right  of  burial,  which  could  not 
be  granted  by  the  rector  by  parol,  and,  probably, 
not  under  seal ;  certainly  not  so  as  to  bind  future 
rectors.  That  is  such  a  right  as  is  referred  to  in 
the  case  in  8  B.  &  C.  This  Act  was  probably  passed 
to  meet  that  case ;  and  it  seems  to  me  that  a  grant 
of  this  description  by  a  rector  might  be  open  to  the 
objection  that  the  rector  might  sow  and  reap  the 
crop  between  the  monument  and  the  curb-stone^ 
but  that  is  excluded  here  by  the  character  of  the 
burial  board,  and  I  think  that  the  rule  which 
would  apply  to  a  rector  does  not  apply  here,  and 
that  it  is  excluded  by  the  terms  of  the  grant  as 
Mrs.  Bobotham  would  have  been  entitled  to  cover 
the  whole  of  the  ground  by  a  monument,  and  if  she 
did  not  choose  to  do  that  she  might  leave  a  small 
space,  and  as  she  might  repair  the  monument,  so 
she  may  keep  this  space  in  decent  repair,  and  I  can- 
not understand  why  she  may  not  plant  in  such  a 
way  as  is  decent  and  usual,  and  has  been  considered 
so  for  centuries.  That  is  not  a  notion  derived  from 
ancient  books,  but  is  in  accordance  with  the  habits 
and  customs  of  the  country  in  which  we  live. 
Com.  Dig.  tit.  Cemetery,  C.  shows  that  in  the  case 
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of  monuments  in  churches  fitting  memorials  of  the 
dead  may  be  put  up  such  as  coats  of  arms  and  hatch- 
ments, and  the  right  is  not  limited  to  a  mere 
memorial  stone,  and  a  remedy  exists  if  they  are 
defaced:  (Spooner  y.  Brewster,  3  Bing.  136.)  The 
proper  conclusion  appears  to  be  that  this  was  a 
grrant  of  an  excluslTC  licence  and  right  to  do  all  such 
things  as  are  decent  for  a  memorial  of  the  dead, 
and  Mrs.  Robotham  seems  to  have  done  nothing 
more.  I  think,  therefore,  that  the  conviction 
should  be  affirmed  with  costs. 

Byles,  J. — I  am  of  the  same  opinion.  This  is 
an  appeal  from  justices,  and  it  must  be  taken  that 
they  went  into  all  the  facts  material  for  their 
decision.  There  is  abundant  evidence  of  what  has 
passed  since  the  year  1857,  and  there  can  be  no 
doubt  that  it  was  the  practice  in  that  year.  St. 
Pancras  is  a  large  parish,  and  is  inhabited  by  dif- 
ferent classes,  some  of  whom  only  have  a  right  to 
be  buried,  and  to  occupy  the  ground  till  they  are 
consumed,  and  make  room  for  others ;  but  this  is 
an  exclusive  grant  in  perpetuity,  and  no  doubt  it 
was  the  usage  when  the  grant  was  made  for  people 
to  plant  their  graves,  and  being  the  usage  the  board 
cannot  derogate  from  their  grant. 

Judgment  for  the  respondent 

Attorney  for  the  appellant,  W,  D,  Cooper, 

Attorney  for  the  respondent,  Ricketts, 


Thursday,  June  25,  1868.; 

Mbtsopolitak  Board  of  Works  (apps.)  v. 
Clever  (resp.) 

Hood  formed  fir  building  as  a  street — Back  gardens 
abutting  on  a  new  8treet—25  j*  26  Vict.  c.  102,  s,  98. 

The  9Sth  section  of  the  Metropolis  Management  Acts 
Amendment  Act  (25^26  Vict.c.  102),  which  requires 
that "  no  existing  road,  passage^  or  wag  shall  be  firmed 
or  laid  out  fir  building  as  a  street^**  unless  oj  a  certain 
tvidthf  does  not  applg  to  new  houses  whose  buck  gar- 
dens  abut  upon  a  road  which  the  butlders  of  other 
houses  have  begun  to  lay  out  for  building  as  a  street, 
even  although  the  owner  has  erected  a  new  fence 
instead  of  that  which  divided  his  ground  from  the 
previously  existing  road. 

This  was  an  appeal  under  the  provisions  of  the 
statute  20  &  21  Vict.  c.  48,  against  the  decision  of 
Mr.  Maude,  a  police  magistrate  for  the  metropolis, 
dismissing  a  complaint  made  by  the  appellants 
against  the  respondent. 

The  information  and  complaint  were  duly  laid  by 
the  clerk  to  the  appellants  on  the  5th  Nov.  1867, 
and  upon  them  a  summons  was  issued  commanding 
the  respondent  to  appear  and  answer  the  matter  of 
the  said  complaint  on  the  12ch  Nov.  At  the  return 
of  the  summons  both  parties  appeared,  the  case  was 
fully  argued,  and  judgment  was  reserved  till  the 
26th  day  of  the  same  month,  when,  after  taking 
time  to  consider,  it  was  further  adjourned  to  the 
4th  Peb.  1868,  when  the  magistrate  formal  ly  pro- 
nounced judgment,  and  dismisMed  the  said  informa- 
tion and  complaint ;  but  at  the  instance  of  the 
appellants,  who  were  dissatisfied  with  the  decision 
in  point  of  law,  he  granted,  for  the  opinion  of  the 
Court  of  Common  Pleas,  a  case,  of  which  the 
following  are  the  material  parts. 

The  respondent  is  the  lessee  for  a  long  term  of 
years  of  cortain  property  situate  on  the  south  side 
of  Hither  Green-lane,  near  to  the  Lewisham  and 
Bromley  road,  Lewisham. 


The  respondent's  property  is  bounded  on  the 
north  by  Hither  Green-lane,  and  on  the  south  by  a 
road  called  Lady  well-park-road. 

Hither  Green-lane  is  a  road  which  has  been  from 
time  immemorial  a  public  highway,  and  has  been 
from  time  to  time  repaired  by  the  parish  authorities. 
It  is  of  irregular  width,  being  nineteen  feet  to 
twenty  feet  wide  in  some  places,  and  increasing  to 
twenty-three  feet  to  twenty-four  feet  in  others,  but 
in  no  part  exceeding  twenty-five  feet. 

Hither  Green-lane  has,  within  the  past  year  or 
thereabouts,  been  formed  and  laid  out  for  building 
as  a  street  for  the  purposes  of  carriage  traffic. 

The  respondent  has  erected  eleven  houses  on  his 
land,  and  placed  those  houses  so  as  to  front  the 
Lady  well  Park-road,  which  is  a  new  road  laid  out 
for  building  purposes.  The  respondent's  houses 
have  long  narrow  strips  of  garden  behind  extending 
to  the  Hither  Green-lane,  from  which  they  are 
divided  by  an  oak  park  fence  with  a  gate  to  each 
affording  an  approach  from  and  exit  to  the  Hither 
Green-lane. 

The  respondent's  said  houses  were  completed 
about  1866,  and  at  that  time  the  respondent's  laud 
was  divided  from  Hither  Green-lane  by  a  bank  and 
thorn  fence  thereon.  When  the  houses  were  com- 
pleted the  respondent  caused  the  fence  to  be  grubbed 
up  and  the  bank  to  be  levelled,  and  set  the  line  of 
the  present  oak  fencing  about  three  feet  within  the 
outermost  edge  of  the  old  bank. 

The  respondent's  oak  fencing  is  placed  several 
feet  within  the  distance  of  twenty  feet,  measuring 
from  the  centre  line  or  crown  of  the  roxidway  aloug 
a  right  line  drawn  at  right  angles  to  the  course  of 
the  said  street. 

The  respondent  has  himself  done  no  act  towards 
forming  or  laying  out  Hither  Green-lane  as  a  street 
for  the  purpose  of  carriage  traffic  otherwise  than  so 
far  as  the  removal  of  the  old  thorn  fence  and  erec 
tion  of  the  Oak-park  fence  may  be  such  act,  nor  has 
he  any  present  intention  of  doing  any  such  act  or 
putting  up  any  building  fronting  towards  Hither 
Green- lane. 

There  are  houses  erected  and  built  by  other  per- 
sons in  Hither  Green-lane. 

A  copy  of  the  bye-law,  which  was  duly  made  by 
the  appellants  in  pursuance  of  their  powers,  and  the 
validity  of  which  is  not  disputed,  is  to  be  found  in 
the  appendix  hereto,  and  is  to  be  taken  as  forming 
part  of  tlie  case. 

The  appellants  contend  that  on  the  above  facts 
the  magistrate  ought  to  have  convicted  the  respon- 
dent ;  that  the  98th  section  of  the  25  &  26  Vict.  c» 
102,  clearly  contemplates  the  street  being  made  the 
full  width  of  40  feet,  measuring  20  feet  on  each 
side  of  the  centre  line  of  the  roadway  to  the  nearest 
external  wall  fence  or  boundary  of  the.  houses  or 
land  on  each  side  of  the  street ;  that  for  the  pur- 
poses of  the  Act  the  part,  whether  wall  fence  or 
building  abutting  on  the  street,  is  to  be  deemed  the 
front,  although  the  same  plot  of  land  may  also  abut 
on  another  street,  and  although  a  house  or  building 
fronting  the  last-mentioned  street  may  be  erected' 
thereon ;  that  there  need  be  no  act  by  or  intention 
of  the  particular  owner  to  form  or  lay  out  his  land 
for  building  purposes,  but  that  if  the  old  road  be  in 
fact  formed  or  laid  out  for  building  purposes  as  a 
street  for  carriage  traffic,  all  the  land  on  each  side 
situate  within  20  feet  of  the  centre  line  or  crown 
of  the  roadway,  must  be  laid  into  the  new  street  as- 
formed  fur  building. 

The  respondent  contends,  on  the  other  hand,  that. 
unless  and  until  some  act  of  user  or  intention  to 
build  happen  or  exi^t  on  the  part  of  the  individual 
owner  of  land  fronting  the  new  street,  or  unless, 
or  until  he  do  some  further  act  than  that  above- 
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detailed  to  laj  out,  or  concert  in  laying  out,  such 
street,  he  is  not  liable  to  be  called  upon  to  set  back 
his  fence,  leaYing  a  space  of  20  feet  between  it 
and  the  centre  or  crown  of  the  roadway,  and  tliat 
particularly  in  the  present  case,  as  his  houses  front 
to  the  Lady  well  Park-road,  the  provision  of  sect.  98, 
and  of  the  bye-law,  do  not  extend  to  compel  him  to 
set  the  oak  fencing  back  to  the  required  distance ; 
nor  is  he  to  be  forced  thus  to  give  up  and  throw 
into  the  new  street  so  much  of  his  property  as  lies 
between  the  existing  boundary  and  the  line  of  20 
feet  measuring  from  the  centre  or  crown  of  the  road- 
way in  Hither  Green-lane. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  facts  before  appearing,  the  line 
of  the  respondent's  oak  fencing  ought  to  be  set 
back  to  a  distance  of  20  feet,  measuring  southward 
from  the  centre  line  or  crown  of  the  roadway  in 
Hither  Green-lane. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
the  respondent  is  to  be  convicted  in  the  penalty  of 
40«.,  but  if  the  court  shall  be  of  opinion  in  the 
negative,  then  the  decision  of  the  magistrate  is  to 
stand  affirmed. 

The  following  are  some  of  the  bye-laws  referred 
to:— 

L  Four  weeks  at  the  least  before  any  new  street  shall  be 
laid  out^  wriltea  notice  ahall  bo  given  to  the  Metropolitan 
Board  of  Works  at  their  office,  Spring-gardens,  In  the  county 
of  Middlesex,  by  the  person  or  persons  intending  to  lay  out 
each  new  street,  stating  the  proposed  level  and  width  thereof, 
and  accompanied  by  a  plan  of  the  ground,  showing  the  local 
aitaation  of  the  same. 

2.  Forty  feet  at  the  least  shall  be  the  width  of  every  new 
street  intended  for  carriage  traffic ;  twenty  feet  at  the  least 
ahall  be  the  width  of  every  new  street  intended  only  for  foot 
traffle.  Provided  that  the  said  width  respectively  shall  be 
constmed  to  mean  the  width  of  the  carriage  and  footway 
only,  excIoBive  of  any  gardens,  forecourts,  open  areas,  or  other 
spftces  in  front  of  the  nouses  or  buildings  erected  or  intended 
to  be  erected  in  any  street 

4.  The  measurement  of  the  width  of  every  new  street  shall 
be  taken  at  a  right  angle  to  the  course  thereof,  half  on  either 
side  to  the  centre  or  crown  of  the  roadway  to  the  external 
wall  or  front  of  the  intended  houses  or  buildings  on  each  side 
thereof,  but  where  forecourts  or  other  spaces  are  intended  to 
be  left  fax  front  of  the  booses  or  buildings,  then  the  width  of 
the  street  as  already  defined  shall  be  measured  from  the 
centre  line  np  the  fence  railing  dr  boundary  dividing  or 
intended  to  divide  such  foreconrts,  gardens,  or  spaces  from 
the  pablio  way. 

7.  In  this  bye-law  the  word  "street "  shall  be  interpreted  to 
apply  to  and  include  any  highway  (except  the  carriage  way  of 
any  turnpike-road)  and  any  roa<l,  public  bridge  (not  being  a 
county  bridge),  lane,  footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not,  end  a  part  of  any  such  high- 
way,   road,    bridge,   lane,   footway,   square,   and  alley   or 


In  case  of  any  breach  of  the  regulations  contained  in  this 
bye-law,  the  offender  shall  be  liable  for  each  odeuce  to  a 
pen^ty  of  40<.,  and  in  case  of  a  continuing  ofTence,  to  a  further 
nenalty  of  20*.  for  each  day  after  notice  thereof  from  the 
Metropolitan  Board  of  Works. 

PJiilhrick  for  appellants.— The  magistrate  finds 
that  Hither  Green>lane  has  within  the  past  year  or 
thereabouts  been  formed  and  laid  out  for  building 
as  a  street  for  the  purposes  of  carriage  traffic.  That 
being  the  case,  the  respondent  is  liable  under  the 
second  and  fourth  byelaws,  although  the  land  at 
the  back  only  of  his  houses  abut  upon  the  lane. 
In  the  case  of  The  Metropolitan  Board  of  Works  v. 
Cox,  19  C.  B.,  N.  S.,  449,  in  which  it  was  held  that 
this  98th  section  did  not  apply  where  the  building 
abutted  in  the  rear  upon  an  old  lane  called  Ilob- 
lano,  which  was  of  less  width  than  forty  feet ;  the 
lane  was  not  laid  out  at  all,  and  nothing  was  done 
by  the  defendant  towards  altering  the  fence  between 
the  lane  and  his  building  land.  It  was  held  in 
Taulor  V.  The  Metropolitan  Board  of  Works,  L.  Rep. 
2  Q.  B.  213,  that  the  defendant,  by  taking  down  an 
old  fence  and  erecting  a  permanent  one  did  begin 
to  form  and  lay  out  the  road  for  building  as  a 
street. 

Codd  for  respondent.— Willes,  J.  said,  in  the  case 


of  The  Metropolitan  Board  of  Works  v.  Cox,  "The 
meaning  of  the  Odth  section  of  the  25  &  26  Vict, 
c.  102,  evidently  is,  that  the  street,  on  which  tiie 
houses  front  is  to  be  of  the  prescribed  width.  I 
must  own  I  should  have  thought  it  a  question  of 
fact.**  Here  that  question  of  fact  is  found  by 
the  magistrate,  and  his  decision  that  the  backs 
of  the  respondent's  houses  abut  upon  the  Hither 
Green-lane  is  an  answer  to  the  appellants  con- 
tention. 

Philhrick,  in  reply,  cited 
1^.  V.  Ftdlford,  33  L.  J.  122,  M.  0. 

WiLLES,  J.— I  am  of  opinion  that  the  magistrate 
was  right,  and  that    his    decision    ought    to    be 
affirmed.    This  will  be  clear  when  the  frame  of  the 
section   is  considered.      The  Metropolitan   Local 
Management  Acts  Amendment  Act  (25  &  26  Vict, 
c.   102)  provides  by  the  98th    section  that   ^*No 
existing  road,  passage,  or  way,  being  of  a  less  width 
than  40  feet,  shall  hQ  hereafter  formed  or  laid  out 
for  building  as  a  street  for  the  purposes  of  carriage 
traffic,    unless    such   road,    passage,    or    way    be 
widened  to  the  full  width  of  40  feet,  the  measure- 
ment of  the  width  of  such  street  to  be  taken,  half 
on  either  side  from  the  centre  or  crown  of  the  road- 
way to  the  external  wall  or  front  of  the  houses  or 
buildings  erected,  or  intended  to  be  erected,  on  each 
side  thereof ;  but  where  forecourts  or  other  spaces 
are  intended  to  be  left  in  front  of  the  houses  or 
buildings,  then  the  width  shall  be  measured  up  to 
the  fence   or   boundary  dividing  or   intended   to 
divide  such  forecourts  or  spaces  from  the  public 
way  ....    And  any  road,  passage  or  way  here- 
after to  be  formed  or  laid  out  for  either  of  the  pur- 
poses aforesaid,*  sliall  be  deemed  to  be  a  new  street, 
and  become  subject  to  all  the   provisions  of   the 
recited  Acts  and  this  Act,  and  to  the  provisious 
and  penalties,  and  under  any  bye-laws  made  or  to 
be    made,    in   pursuance   thereof   in   relation    to 
sewerage,  drainage,  or  paving,  and  to  width,  con- 
struction, surface,  inclination,  and  other  require- 
ments and  particulars."  Now  it  is  found  in  the  case 
that  the    respondent   has    himself    done  any   act 
toward  forming  or  laying  out  this  lane  as  a  street 
for  carriage  traffic,  otherwise  than  so  far  as  the 
removal  of  the  old  thorn  fence  and  erection  of  the 
oak  park  fence  may  be  such  act,  nor'  has  he  any 
present  intention  of  doing  any  such  act  or  putting 
up  any  building  fronting  towards  this  lane.  I  think 
it  is  not  sufficient  to  show  that  the  fence  has  been 
altered,   but    care    must    be    taken  to    fix  upon 
the  person  who  has  committed  an  offence  under  this 
section.    The  defendant  had  an  old  fence  which  he 
took  down  ;  he  put  a  new  one  a  little  way  back,  but 
not  back  so  far  as  to  be  20  feet  from  the  middle 
of  the  old  road ;   can  this  be  said  to  have  been 
forming  or  laying  out  for  building  as  a  street  for 
the  purposes  of  carriage  traffic?    There  was  no 
intention  to  build,  nor  any  act  towards  committing 
an  offence.    The  decision  in  the  case  of  Taylor  v. 
Metropolitan  Board  of  Works  proceeded  mainly  on 
the  ground  that  the  defendant  intended  to  lay  out 
the  road  as  a  street,  as  appears  from  the  conclusion 
of  the  judgment  of  my  brother  Blackburn.    There 
is  no  such  evidence  here  ;    indeed  the  case  finds 
the  contrary ;  the  magistrate's  decision  wiU  there- 
fore be  affirmed  with  costs. 

Byles,  J.-  I  am  of  the  same  opinion.  Here  the 
respondent  is  a  large  owner  of  land  adjacent  to  a 
lane,  in  which  probably  some  one  had  formed  an 
intention  to  build ;  but  there  was  no  such  intention 
on  the  respondent's  part.  Tliis  is  a  serious  question, 
and  it  would  not  do  to  hold  that  an  Act  of  Parlia- 
ment can  take  away  a  man's  land  without  distinct 
words  to  that  effect.    Moreover  this  seems  to  me  to 
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be  within  the  dedBioa  concerning  the  Hob-lane 
cafe. 

Judgment  Jor  retpondents. 

Attorney  for  appellanta,  Smith,  Bolicitor  to  the 
Board  of  Works, 

Attorney  for  respondent,  StronghilL 


OOTJBT  OF  aXTEEN'S  BENCH. 

Beported  by  T.  W.  Saxtndebs  and  J.  SHom;  EsQrib, 
BarrlBten-at-Law. 

Saiurdcofy  May  2,  18i>8. 

Latard  V,  Otert. 

Exemption  ficm  turnpike  toUs  of  clergyman  on  parochial 
businesa — Extension  of  exemption  to  other  persons  ao- 
compoMfing — 8  Geo,  ^  c  126,  «.  32. 

A  rector,  vicary  or  curate  whilst  going  to  or  returning 
from  visiting  a  sick  parisJdoner  within  his  parish  does 
not  lose  the  exemption  from  turnpike  toll  given  hiin  bij 
8  Geo,  4y  c.  126,  s.  82,  by  reason  of  his  having  his 
wife  and  daughters  with  him  tn  his  carriage  at  the 
time* 

ThiB  was  a  case  stated  by  two  justices  of  Mid- 
dlesex under  20  &  21  Vict.  c.  48.  The  material  facts 
of  the  case  were  as  follows : — 

The  defendant,  perpetual  curate  of  St.  John's, 
Wemby,  was,  on  the  22nd  Oct.  last,  sent  for  to 
visit  a  idck  pansfaioner  within  that  parish,  and  pro- 
ceeded to  do  so  in  a  pony  carnage  drawn  by  one 
pony,  taking  with  him  in  his  carriage  his  wife  and 
two  daughters.  The  whole  journey  could  haye  been 
made  through  the  defendant's  own  parish,  but  the 
distance  was  shortened  about  a  mile  by  going  into 
tbe  turnpike  road  which  was  in  another  parish.  On 
this  turnpike  road  was  the  Sheepcote  toll-gate,  at 
which  gate  the  complainant  demanded  payment  of 
toll  from  the  defendant.  The  defendant  refused 
and  daimed  exemption  under  3  Qeo,  4,  c.  126  s.  32, 
as  bdng  perpetual  curate  of  the  ecclesiastical  dis- 
^ot  of  St.  John,  Wemby,  then  going  to  yisit  a  sick 
parishioner  within  his  own  district  or  parish.  At 
the  hearing  before  the  justices,  the  complainant 
contended  that  even  if  the  defendant  were,  under 
the  circumstances,  exempted  from  the  payment  of 
toU,  the  exemption  could  not  be  held  to  extend  to 
the  other  persons  (to  wit,  his  wife  and  two 
daughters)  who  were  with  him  in  the  carriage  at 
the  time.  The  defendant  was  conyicted  in  a  penalty 
of  one  shilling  and  costs,  and  at  his  request  the 
present  case  vras  stated  for  the  opinion  of  the 
court. 

8  Geo.  4,  c.  126,  s.  32,  enacts  "  that  no  toll  shall  be 
demanded  or  taken  by  yirtue  of  this  or  any  other 
Act  or  Acts  of  Parliament  on  any  turnpike-road 
.  •  .  .  from  any  rector,  yicar,  or  curate  going  to 
or  returning  from  yisiting  any  sick  {Mirishioner,  or 
on  otlier  his  parochial  duty  within  his  parish." 

Streeton,  in  support  of  the  conyiction,  argued 
that  the  exemption  giyen  by  3  Geo.  4,  c.  12G,  s.  32, 
to  clergymen  attending  their  parochial  business 
was  a  personal  one,  and  did  not  apply  to  any 
number  of  persons  whom  he  might  choose  to  take 
with  him  in  his  carriage  for  an  airing.  [Cock- 
burn,  C.  J. — ^The  question  is  whether  the  imme- 
diate purpose  of  the  journey  was  not  that  for 
which  the  statute  gives  him  exemption.  If  the 
real,  bond  fide  object  of  his  journey  was  to  yisit  a 
aick  parishioner,  can  it  be  said  that  he  may  not 
take  his  wife  and  daughters  along  with  him  to  enjoy 
the  benefit  of  the  drive  ?]  On  the  same  principle 
might  he  not  take  twenty,  or  any  number  of  per- 
sons with  him  ?    [CooKBURxr,  C.  J*— The  justices 


in  the  present  case  thought  that  the  mere  presence 
in  the  carriage  with  the  clergyman  of  his  wife  and 
two  daughters  ^ab  fatal  to  his  claim  of  exemption, 
and  that  is  certainly  going  too  far.  If  the  clergy- 
man were  in  any  way  abusing  the  exemption  given 
him  by  statute,  that  would  be  a  different  matter. 
Blackburn,  J. — It  would  be  a  different  thing  if, 
whilst  taking  his  wife  and  daughters  out  for  an 
airing,  the  clergyman  incidentally  called  on  a  sick 
parishioner;  but  here  the  justices  find  that  it  was 
exactly  the  other  way.]  / 

Maaiamara  for  the  appellant  was  not  called  on. 

Conviction  quashed. 


COTJBT  OF  EXOHEaXTEB. 

B«ported  by  H.  Leigh  and  E.  LuiiLEr,  Esqn.,  Banlsters-at- 

Law. 


May  23,  25,  and  26,  1868. 

The  Dukb  of  Buccleuoh  and  Queensberrt  v* 
The  Metropoutan  Board  of  Works. 

Thames  Embankment  Act  1862 — Damage  by  workf 
under'^Removal  of  a  jetty — Substitution  of  land  for 
water  frontage — Award  under  Lands  Clauses  Consoli' 
daiion  Act  1845 — ^*  Injuriously  affecting**  of  premises 
— Principle  of  compensation — Loss  oj  privacy  and 
protpect — Evidence  of  un^ire^^Acbnissibility, 

The  plaintiff  is  the  proprietor^  under  a  lease  from  the 
Crown,  of  a  mansion,  garden,  and  premises  at  White^ 
haUf  called  Montagu  Uouse,  the  back  front  of  which^ 
up  to  a  recent  period,  abutted  immemately  upon  the 
Aiver  Thames,  which  at  hiah  water  flowed  up  to  the 
garden  waU,  In  the  garden  was  a  stone  staircase^ 
bebnging  to  the  plaintiff,  leading  down  to  a  causewaVf 
or  jetty,  which  extended  from  high  to  low  water-marie, 
and  for  upwards  of  sixty  years  past  had  belonged  to  and 
been  repaired  exchisivefy  by  the  plaintiff,  and  his  pre^ 
decessors,  occupants  of  Aiontagu  House,  and  had  been 
used,  exclusiv^y,  by  him  and  them,  for  landing  coals^ 
fruit,  ice,  vegetables,  and  other  commodities  for  the  use 
of  the  family  and  household,  and  for  embarking  lug" 
gage,  ^.,  to  ao  thence  by  river  and  sea,  on  the  occasions^ 
of  the  plaintiffs  journeys  to  Scotland, 

By  the  construction,  by  the  dtfendants,  of  the  works  of  t/ie 
Thames  Embankment,  under  the  powers  of  their  Act 
Qhe  Thames  Embankment  Act  1662),  this  causeway^ 
was  entirely  destroyed,  and  the  whole  mass  of  water^ 
which  had  thitherto  flowed  dose  up  to  the  plaintiff  *s^ 
garden,  and  formed  an  access  by  water  to  his  premises, 
was  removed,  and  in  its  place  an  embankment,  intended 
to  be  used  as  apublic  foot  and  carriaae  roadway,  was 
substituted.  The  plaintiff  gave  notice  to  the  defen' 
dants  that  he  claimed  to  be  owner  of  the  causeway,  and 
of  the  mansion,  and  other  hereditaments,  as  lessee  under 
a  certain  lease  and  agreements,  for  a  certain  term 
in  the  said  notice  respectively  spedfled,  and  that  he 
also  claimed  to  be  entitled,  as  sum  lessee,  to  the  use  and 
enjoyment,  during  the  said  term,  of  a  landing  place 
there,  and  that  he  claimed  compensation,  to  the  amount 
of  10,000/.,  as  well  for  the  entering  upon  and  taking  of 
Vie  said  causeway,  as  for  the  removal,  and  obstruction 
of  the  use  and  enjoyment,  of  the  said  landing  place,  and 
for  all  other  damage  sustained  by  him  by  the  depre- 
ciation  of  the  said  mansion  and  hereditaments,  and  by 
the  otherwise  injuriously  affecting  of  the  same,  by  the 
execution  by  the  defendants  of  the  said  works  autho- 
rised  by  the  said  Act,  and  by  the  exercise  of  the  powers 
thereqf 

The  umpire,  appointed  under  the  Lands  Clauses  ConsoU- 
dation  Act  1845,  to  determine  the  matter  of  the  said 
claim  awarded,  that  there  was  due,  from  the  defendants 
1      to  theplaintifff  "the  sum  q/*  8825A,  as  and  fr  the 


MAGHSTBATES'  OASES. 


151 


Ex.]         ThB  DXTKIS  OF  BtJCGLEUOH  AWD  QuSEIffSBEBBT  17.  METROPOLITAN  BOARD  OV  WORKS.         [Ex. 


ctm^Denaation  for  the  interest  of  the  pUdntiff  in  the 
said  coMsewa^,  pier,  and  jetty,  cmd  for  the  shutting 
m  of  the  send  lamKng-placej  and  for  the  damage  iy 
w  depreciation  of  the  said  mansion^  ffc^  mi  the 
otherwlAe  iDJoiiously  affecting  the  same  by  the 
executumy  by  the  said  board,  of  the  said  works,  and  by 
the  exercise  of  the  powers  of  Vie  said  Act.** 

In  an  fiction  to  recover  the  amount  so  awarded,  to  a 
declaration  alleging  the  taking  of  the  causeway,  and 
the  execution  of  the  said  works  by  the  defendants,  and 
that  the  plaintiff  was  entitled  to  a  certain  interest  in 
the  said  causeway,  and  to  compensation  for  the  same 
being  so  taken,  *'  and  also  for  nis  interest  in  certain 
other  lands  and  hereditaments,  adjacent  thereto, 
being  injuriously  affected  by  the  execution  of  the 
said  works,"  the  defendants  pleaded  a  plea,  setting 
out  the  awiud,  and  alleging  that  the  said  son  was 
awarded  as  an  indivisible  sum  in  respect  of  (amongst 
other  things)  the  substitution  by  the  defendants,  under 
the  powers  of  their  said  Act,  of  the  said  hiahway  or 
land  carriage  road,  next  to  the  plaintiff^s  said  mansion 
and  lands  on  the  river  side  thereof,  in  lieu  of  the  said 
nav^nver:  -^  ^^ 

Eeld,  on  demurrer,  that  the  plea  was  a  bad  plea.  The 
taking  away  of  the  access  by  means  of  a  navigable 
river  to  a  person's  premises,  and  substituting,  in  lieu 
thereof,  a  highway  6^  land,  is  an  "  injarious  affection" 
qf  the  premises  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act  1646. 

On  the  trial  of  the  above  action,  at  the  close  of  the  plain" 
tiff^s  easCy  the  unwire  was  called  to  prove  in  detail 
how  the  sum  awaraed  (8325/.)  was  made  up,  and  his 
evidence,  which  was  admitted,  subject  to  the  opinion  of 
the  court,  was' in  substance  as  follows : — He  gave  200L 
for  the  loss  of  the  causeway  or  jettv ;  501.  for  struc- 
tured damage  to  the  walls  of  ihekiuJUn  by  subsidence; 
247BLfor  ccqntalised rent  of  apiece  of  lamd,  reclaimed 
from  the  river,  and  lying  between  it  and  the  plaintiff^s 
house,  and  which  it  was  assumed  the  plaintiff  would, 
wader  power  reserve  to  him  by  the  Thames  JSmbank- 
ment  Act  1862,  become  the  lessee  of  under  the  Crown, 
as  a  defence  to  his  premises ;  &X)Lfor  building  a  wall 
to  shut  out  the  notM  and  dust  of  the  traffic  on  the 

\  embankment,  and  for  laying  out  the  bit  of  ground  last- 
mentioned,  cmd  5000/.  for  general  depreciation  in 
value  of  the  plaintiff  s  house  and  premises,  as  a  iwhle- 
nwaCs  or  gentleman's  residence,  by  loss  of  privacv, 
prospect,  and  other  ^^  amenities,'*  by  reason  of  the 
worts  of  the  defendants. 

The  verdict  was  entered  by  direction  of  the  Lord  Chief 
Baron  for  the  plaintiff  for  the  amount  awarded,  with 
have  to  the  defendants  to  move  ;  and  on  a  rule  to  set 
aside  the  pkUntiffs  verdict,  and  to  enter  a  nonsuit,  on 
the  grounds  : — (1)  That  compensation  was  awarded  in 
respect  of  items  of  "  injurious  affection,**  the  existence 
of  which  wcu  not  shown;  (2)  that  no  title  to  the 
eaxtseway  or  jetty  was  proved;  (3)  that  the  taking 
awoy  or  obstruction  of  the  jetty  or  causeway  was  not 
a  siifect  of  compensation,  and  the  awarding  in  respect 
of  it  wcu  an  excess  of  jurisdiction  ;  (4)  that  compen- 
sation was  awarded  in  respect  of  one  or  more  matters 
as  to  which  the  umpire  had  no  jurisdiction;  (5)  thcU 
the  '*  injurious  affection,**  in  respect  of  which  the 
award  was  made,  was  Twt,  nor  wcu  theplaintiff's  riqht 
to  compensation  in  respect  thereof ,  proved ;  (jS)ihat 
the  verdict  was  against  evidence;  (7)  misdirection  in 
telling  the  jury  the  plaintiff  wcu  entitled  to  the  verdict, 
and  the  ftUl benefit  of  the  award;  it  was 

Held,  per  totam  curiam  {discharging  the  rule  on  all 
the  above  grounds},  that  the  award  was  good  on  the 

face  of  it,  and  that  aU  the  matters,  with  respect  to 
whidi  the  umpire  had  made  his  award,  were  within  his 

jurisdiction,  and  the  sum  awarded  by  him  was  rightly 
given,  and  therefore  the  plaintiff  was  entitled  to  main- 
tain his  ckam  for  compensation,  and  to  retain  the 
verdict  which  had  been  entered  for  him. 


Per  Martin  and  ChanneU,  BB,—The  evidence  of  the 
umpire  was  admissible  for  the  purpose  of  showing  the 
award  to  be  void,  and  so  far  as  it  was  relevant,  it 
confirmed  and  supported  the  award. 

Per  BramweU,  B. — The  umpire's  evidence  was  not  ad» 
missible  (and  if  it  was  admissible  it  was  irrelevant\ 
for  the  reason  that  the  umpire  had  jurisdiction  over 
the  whole  of  the  matter,  unth  respect  to  which  he 
awarded,  and  with  respect  to  which  he  gave  tlie  sum  of 
money  in  question,  ana  it  was,  in  the  uford^  of  Lord 
Campbell,  in  "  his  arbitrium,"  to  determine,  both  in  law 
and  in  fact,  what  he  should  give  in  respect  of  such 
matters  so  within  his  jurisdiction. 

Per  Kelly,  C.  B, — It  is  unnecessary  to  determine   the 
question  of  the  admissibility  of  this  evidence  in  the 
present  case,  inasmuch  as  there  wcu  enough  without  it 
to  show  that  the  award  was  good,  and  the  plaintiff 
entitled  to  the  whole  of  the  compensation  claimed  But, 
in  every  case,  where  an  award  is  made  for  a  sum  of 
money,  in  respect  of  a  matter  over  which  the  umpire 
has  no  jurisdiction,  evidence  of  that  fact  may  be  given 
by  anyone  who  knows  it  of  his  own  knowledge ;  and  if 
so,  I  ch  not  see  why  it  may  not  be  given  by  the  umpire 
himself. 

This  was  an  action  brought  by  the  Duke  of 
Buccleugh  against  the  Metropolitan  Board  of  Works 
to  recover  a  sum  of  8681/L  Us,  5d,  viz.,  S32oL  which 
had  been  awarded  to  him  by  an  umpire,  appointed 
under  the  provisions  of  the  Thames  Embankment 
Act  1862,  and  the  Lands  Glauses  Consolidation  Act 
1845,  for  damages  sustained  by  him  as  the  owner  of 
Montagu-house,  Whitehall,  by  the  works  of  the  de- 
fendants. In  constructing  the  Thames  Embankment^ 
at  the  back  or  river  front  of  his  Grace's  premises, 
and  356/.  Us,  bd,,  the  taxed  costs  of  the  referenco 
and  award  pursuant  to  the  master's  allocation. 

The  declaration  in  the  first  count  charged  that 
the  defendants  were  the  promoters  of  the  under- 
taking mentioned  in  the  Thames  Embankment  Act 
1862,  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act  1845,  and  were,  as  such  pro- 
moters, authorise  to  execute  the  works  described 
in  the  said  first-mentioned  Act,  and  to  enter  upon 
and  take  a  certain  causeway,  pier,  or  jetty,  situato 
in  the  parish  of  St.  Mary's,  Westminster,  and  tho 
defendants  did  enter  upon  and  take  the  said  cause- 
way, &c.,  accordingly,  for  the  execution  of  the  said 
works,  and  did  execute  the  said  works,  and  tho 
plaintiff  was  entitled  to  a  certain  Interest  in  the 
said  causeway,  &c^  so  taken  as  aforesaid,  and  was 
entitled  to  compensation  for  the  same  being  so 
taken,  and  also  for  his  interest  in  certain  other 
lands  and  hereditaments  adjacent  thereto,  being 
injuriously  affected  by  the  execution  of  the  works, 
for  which  matters  respectively  the  defendants  have 
not  made  him  compensation  under  the  provisions  of 
the  several  Acts  in  that  behalf ;  and  a  question  of 
disputed  compensation  arose  thereon  between  the 
plaintiff  and  the  defendants.  And  the  plaintiff 
further  says  that  the  compensation  claimed  by  him 
exceeded  60L,  and  that  he  desired  to  have  the  samo 
settled  by  arbitration  under  the  provisions  of  tho 
Lands  Clauses  Consolidation  Act  1845,  and  duly 
signified  such  his  desire  to  the  defendants  at  the- 
proper  time  and  in  the  proper  manner  in  that 
behalf ;  and  the  said  question  was  accordingly  referred 
to  arbitration,  and  for  that  purpose  (the  plaintiff^ 
and  tiie  defendants  not  having  concurred  in  the 
appointment  of  a  single  arbitrator),  the  plaintiff 
duly  nominated  and  appointed  one  Charles  Lee  as 
an  arbitrator  to  whom  the  said  dispute  should  be 
referred,  and  the  defendants  duly  nominated  and 
appointed  one  J.  Oakley  as  the  other  arbitrator 
to  whom  the  said  dispute  should  be  referred,  and 
the  said  C.  Lee  and  J.  Oakley,  as  such  arbitra- 
torsi  and  in  aooordanoe  with  tiie  Land0  CUiu«eft 
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Consolidation  Act  1845  in  that  behalf,  before 
•entering  upon  the  matters  referred  to  them,  duly 
nominated  and  appointed  Charles  Edward  Pollock, 
Esq.,  one  of  Her  I^fajesty's  counsel  learned  in  the 
law,  to  be  their  umpire  to  decide  upon  all  matters 
'on  which  they  should  or  might  di£fer,  or  which 
should  be  referred  to  such  umpire  under  the  pro- 
visions of  the  said  Acts.  And  the  said  arbitrators 
differed  respecting  the  said  question  so  referred  to 
them,  and  failed  to  make  their  award  thereon  in  due 
time,  and  the  said  matters  thereupon  came  to  be 
•determined  by  the  said  C.  £.  Pollock  as  such 
umpire.  And  the  said  C.  E.  Pollock,  before  entering 
into  the  consideration  of  any  of  the  matters  so 
referred  to  him,  duly  made  and  subscribed  such 
•declaration  as  is  required  by  the  said  Lands  Clauses 
•Consolidation  Act  1845,  which  declaration  was  after- 
wards annexed  to  his  award  when  made,  and  after- 
wards duly  made  his  award  in  writing  of  and  con- 
cerning the  said  matters  so  referred  to  him,  and 
thereby  awarded  and  determined  that  the  amount 
of  the  said  compensation  so  in  dispute  was  and 
should  be  the  sum  of  8825^  And  the  plaintiff  says 
that  he  has  done  all  things,  &c,  to  entitle  the  plain- 
tiff, &c.,  yet  the  defendants  have  not  paid  the  same 
or  any  part  thereof. 

By  the  second  count  the  plaintiff  repeated  the 
'Several  allegations  in  the  first  count,  and  further 
said  that  the  sum  so  awarded  was  a  greater  sum 
than  had  been  previously  offered  by  the  defendants, 
and  that  the  costs  of  the  said  arbitration,  &€.,  had 
been  duly  settled  at  856/.  lis.  5dl,  and  all  things 
bad  happened,  &c.,  but  the  defendants  had  not  paid 
the  same  or  any  part  thereof. 

The  third  count  was  for  money  payable  by  the 
defendants  to  the  plaintiff  for  money  awarded,  &c., 
and  for  money  paid  by  the  plaintiff  for  the  defendants 
at  their  request,  and  for  money  due  on  account  stated. 
And  the  plaintiff  claimed  lO.OOOil 

Pleas.  1  (to  the  first  and  second  counts).  A 
traverse  of  the  defendants'  entry  upon  the  said 
causeway,  pier,  and  jetty  as  alleged,  and  of  the 
injuriously  affecting  of  the  plaintiff's  interest  in  the 
said  other  lands  and  hereditaments,  by  the  execu- 
tion of  the  said  works.  2  (further  to  the  same 
tsounts).  Traversing  the  plaintiff's  title  to  or  interest 
in  the  said  causeway,  &c.,  and  his  title  to  compen- 
sation for  the  same  being  taken,  and  denying  the 
injuriously  affecting  of  his  interest  in  the  said  other 
lands,  &c.,  and  his  title  to  compensation,  &c. 

Plea  3  (further  to  the  said  first  and  second 
counts).  That  the  said  award  in  those  counts  men- 
tioned and  referred  to  was  and  is  in  the  words  and 
figures  following,  that  is  to  say : 

To  all  to  whom,  &c.,  I,  Charleis  Edward  Pollock,  Q.  C.  &c.. 
send  greeting.  Whereas  the  Metropolitan  Board  of  Works, 
in  exercise  of  the  powers  contained  in  The  Thames  Em- 
1>ankmeat  Act  1862,  entered  upon  and  took  and  used  a 
<sertain  causeway,  pier,  or  jetty,  situate  in  the  parish  of  St. 
Margaret,  Westminster,  in  which  the  Most  Noblo  Walter 
Francis,  Duke  of  Bacdengh  and  Queenberry  claimed  to  be 
Interested  as  hereinafter  mentioned,  and  shot  op  and  ob- 
structed the  use  and  enjoyment  of  a  landing  place  there,  to 
which  use  and  enjoyment  the  said  duke  was  entitled  as 
hereinafter  mentioned.  And  whereas  the  said  duke  alleged 
that  he  had  sustained  damage  by  reason  of  the  several  pre- 
mises, and  also  that  he  had  sustained  further  damage  by  the 
depreciation  of  a  certain  mansion  house,  lands,  tenements, 
and  hereditaments  belonging  to  him,  and  by  the  otLerwise 
injuriously  affecting  the  same  by  the  execution  by  the  said 
Metropolitan  Board  of  Works,  of  the  works  authorised  by 
the  said  Act  and  by  the  exercise  of  the  powera  of  the  said 
Act  And  whereas  the  said  duke  did  by  a  notice  in  writing 
4inder  his  hand,  dated  11th  March  1867,  give  notice  to  the  said 
Metropolitan  Board  of  Works  that  he  was  the  owner  of  the 
said  causeway,  pier,  or  jetty,  and  also  of  the  said  mansion 
liouse,  and  other  lands,  lenements,  and  hereditaments  as 
lessee  thereof,  under  or  by  virtue  of  a  lease,  dated  19th 
April  1810.  granted  by  His  late  Majesty  King  Geoige  III  to 
the  Most  Noble  Henry.  Duke  of  Buccleugh,  and  his  trustee, 
and  of  two  agreements,  dated  respectively  4th  Feb.  1854  and 
-26th  Oct  1858,  and  made  between  the  Queen's  Most  Excellent 
Majesty,  the  Hon.  C.  A.  Goro,  and  the  said  Duke  of  Bneclcngfa 
«nd  Queeusborry  for  »  tenn  whereof  ftt  the  time  of  the  said 


entry,  and  taking,  and  of  the  said  Injuriously  affecting,  ninety 
years  or  thereabouts  were  unexpired,  and  tnat  the  said  duke 
was  entitled  as  snch  lessee  to  the  use  axkd  enjoyment,  during 
the  said  term,  of  the  said  landing  place,  and  of  the  easements, 
rights,  and  privileges  belonging  thereto,  and  connected  there- 
with; and  that  Messrs.  KlchoIIs  and  Ck).,  as  his,  the  said 
duke's,  agents,  had  on  the  14th  Feb.  1867  glTen  notice  to  the 
said  Metropolitan  Board  of  Works  that  he  the  said  doko 
required  them  to  pay  to  him  compensation,  as  well  for  the 
entering  upon  and  taking  by  them  of  the  said  causeway,  pier, 
or  jetty  as  for  the  removal  and  obetmetion  of  the  use  and 
enjoyment  of  the  said  landing  place,  and  for  all  other  damage 
sustained  and  to  be  sustained  by  the  said  duke  by  such  injor:- 
ous  affecting  of  the  said  messuage  and  dwelling-houses,  and 
other  lands,  tenements,  and  hereditaments,  and  that  tbe 
amount  of  compensation  claimed  by  him  by  reason  of  the 
premises  was  the  sum  of  10,000iL 

Then  follow  recitals  of  the  defendants*  dis- 
puting the  amount  of  compensation  claimed ;  the 
appointment  by  the  duke,  pursuant  to  the  Lands 
Clauses  Consolidation  Act  1845,  of  an  arbitrator  on 
his  behalf ;  the  appointment  by  the  defendants, 
pursuant  to  the  same  Act,  of  an  arbitrator  on  their 
behalf;  the  appointment  by  the  said  arbitrators, 
pursuant  to  the  same  Act,  of  the  said  C.  E.  Pollock, 
Q.  C.  as  umpire ;  and  the  disagreement  of  the  arbi- 
trators respecting  the  matters  referred  to  theo!, 
whereby  the  same  duly  came  before  the  said  umpire 
for  determination,  and  then  it  continued  as  follows  : 

Now  know  ye,  that  I,  the  said  C.  R  Pollock,  having  taken 
upon  myself  the  burden  of  the  said  reference,  and  navlng 
before  entering  upon  the  same,  fta,  dnly  made  and  sab- 
scribed,  Aa,  the  declaration  requiredjby  the  said  Acta,  Ac.,  and 
having  been  attended  by  thenarUee  and  their  witnesses,  and 
having  heard  and  considered  the  allegations  and  proofs  of 
the  respective  parties,  and  having  viewed  the  said  mabslon- 
house,  lands,  and  tenements,  do  make  this  my  award  In 
writing  of  and  concerning  the  premises,  that  Is  to  say— I 
award,  order,  and  determine  tnat  ttiere  is  due  from  the 
said  Metropolitan  Board  of  Works  to  the  said  Duke  of  Buc- 
cleugh and  Qneensberry,  the  turn  of  8825J.,  <u  and  for  the  com^ 
pensation  for  the  interest  of  the  said  duke  in  the  said  eausessof, 
pier,  and  jetty,  and  for  the  shutting  up  of  the  said  landing  ptaetf 
and  for  tht  damage  bp  the  depreciation  of  the  said  mansion'hottit 
lands,  tenententSy  and  hereditaments^  hg  the  otheneite  infuriottsiff 
affecting  the  same,  by  the  execution  by  the  said  board  of  the  said 
works,  and  by  the  exercise  of  the  poteers  of  the  said  Act.  As  wit- 
ness, Ac.,  6th  Aug.  1867. 

Averment : 

That  the  said  plaintiff  was  not  interested,  nor  had  ho  ever 
any  interest  whatever  In.  nor  was  he  entitled  to  any  compen- 
sation for  or  in  respect  of,  the  said  causeway,  Ac,  or  In  the 
said  landing-place  in  the  said  award,  and  the  notice  herein 
respectively  mentioned,  and  that  the  said  sum  of  83351.  so 
awarded  as  aforesaid,  was  and  is  awamed  as  one  entire, 
uDseparated,  and  indivisible  sum  of  money,  and  is  awarded  aa 
such  for  and  in  respect  of  (amongst  other  matters)  the  afore- 
said supposed  interest  of  the  plaintiff  of  and  in  Uie  eaid 
causeway,  pier,  or  jetty  and  landing-place,  and  for  oompen- 
sation  for  and  in  respect  of  the  same. 

Plea  4.   Further,  to    the    same    (1st  and   2nd 

counts): —  , 

That  the  said  award  In  these  counts  of  the  declaration 
mentioned  and  referred  to  was  and  is  in  the  words  and 
6gure8  in  the  said  third  plea  above  set*  forth,  and  that  the 
plaintiff  was  interested  in,  and  entitled  to,  the  said  mansion 
house,  lands,  tenements,  and  hereditaments,  in  the  said  notloe 
of  the  11th  day  of  Maroh  1867,  in  the  said  award  partly 
recited,  under  and  by  virtue  of  the  several  leases  and  agree- 
ments in  that  notice  mentioned  and  referred  to  :  and  that  at 
and  prior  to  the  time  of  the  passing  and  carrying  into  effect 
of  The  Thames  Embankment  Act  1862,  the  garden  and 
pleasure  grounds  of  the  said  mansion  house  abatted  next  upon 
and  were  contiguous  to  the  river  Thames,  at  a  part  oC  the 
RAld  river  where  the  same  is  navigable,  and  a  common  public 
Queen's  highway  by  water  for  all  the  liege  subjects  of  the 
realm,  and  that  under  and  by  virtue  and  in  exereiae  of  the 
rights,  powers,  duties,  and  authorities  by  the  said  Act  given 
to,  conferred  upon,  and  vested  in  the  defendants;  they  have 
embanked  the  foreshore  of  the  said  river  immediately  in 
front  of  the  said  mansion  house,  lands,  tenements,  and  here- 
ditaments, and  have  thereby  reclaimed  from  the  said  river 
and  the  forenhore  thereof  the  piece  of  ground  immediately 
facing  the  plaintiff's  said  mansion  house  and  lands  on  the  river 
side  thereof,  and  have  built  a  wall  to  such  embankment,  and. 
hare  put  and  placed  a  land  public  highway  or  carriage  road  thereon 
hetieten  the  plaintiff's  said  mansion  house  and  lands  and  the  said 
naviqabfe  river,  and  so  that  there  is  immediate  access  from  the 
plaintiff's  said  mansion  house  <md  lands  to  the  saidroadorpubHc 
hiffhufoy  bti  land,  and  thence  to  the  ricer,  instead  and  in  lieu  of  the 
former  direct  accev  to  the  said  navigable  river  from  the  said  man- 
nion  house  and  lands,  without  any  intervening  road  or  highways 
and  the  plaintiff  alleged  that  by  reason  of  the  deft>ndant8 
mokUig  the  said  pahlic  road  and  highway  by  land  oon- 
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tigaoQS  to  Ae  rirer  boandary  of  hiB  mansion  honse,  and 
Unda,  and  cut  off  and  ezclnding  the  former  direct  acoeia  to 
tfae  laid  naTigable  river,  and  by  remoTing  the  said  navigable 
river  as  a  boandary  to  hia  said  mandon  honae,  and  pre- 
miMB,  and  by  snbetitating  a  public  roadway  or  land  car- 
riage-way in  lieu  thereof,  the  defendants  had,  in  ezeroiae 
•ad  pursuance  of  the  said  Act  and  of  the  powers  thereby 
e(mf«Ted,  inJmiou^  affected  his  said  mansion  house,  lands, 
tenements,  and  hereditaments,  and  his  interest  therein ;  and 
the  plaintiff  claimed,  in  and  under  the  said  notice  of  the 
llth  March  1867,  compensation  in  resiKwt  thereof.  And  the 
defendants  further  say  that  the  said  sum  of  8325L,  awarded 
as  aforesaid,  was  and  is  awarded  as  one  entire  unseparated 
and  indivisible  sum  of  money  for  and  in  respect  of  (among 
other  things}  the  mere  fact  qf  the  d^endants  having,  under  the 
potcert  and  provisions  of  the  said  Aei,  placed  and  suMxtuted,  in 
manner  foresaid,  the  said  highway  or  land  carriage  road  next  to 
the  plaintiff's  said  mansion  ttouse,  and  lands  on  the  riverside  thereof^ 
in  lien  of  the  said  navigable  river  Thames. 

Plea  5  (to  Ist  and  2nd  counts)  repeated  the  alle- 
gation of  plea  4  down  to  and  inclusive  of  this,  viz., 
that  the  defendants  made  the  puhlic  road,  &c., 
adjoining  to  plaintiffs  mansion  on  the  rirer  side 
thereof  and  cut  oS.  the  former  access  to  the  said 
xirer,  and  further,  that  the  plaintiff  alleged  that 
hy  reason  of  such  road  he  should,  in  order  to  pre- 
serre  the  privacy  of  the  said  bouse  and  lands,  &c.,  be 
forced  to  build  a  high  wall  to  shut  off  the  road  and 
carriage  way  therefrom,  and  thereby  the  view  and 
prospect  from  the  said  house  would  be  diminished ; 
and  farther,  that  by  reason  of  the  embankment 
wall  built  by  the  defendants,  the  view  and  prospect 
towards  the  river,  from  the  said  mansion,  &c.,  would 
also  be  diminished ;  and  by  reason  of  the  premises 
the  amenity  of  the  plaintiff's  said  mansion,  &c., 
would  be  injuriously  affected;  and  further,  that 
the  plaintiff  claimed,  In  and  under  the  said  notice, 
compensation  in  respect  of  the  matters  in  this  plea 
mentioned;  and  further,  that  the  said  8325/.  so 
awarded  as  aforesaid,  was  awarded  as  one  entire, 
&c.,  sum  in  respect  of  {inter  alia)  the  matters  in  this 
plea  mentioned. 

Plea  6  (to  the  same  counts) : 

That  the  award  was  in  the  words,  &&,  in  plea  3  set  forth, 
and  that  the  said  house,  lands,  &c.,  and  the  plaintiff^s  interest 
in  the  same  were  not,  nor  were  any  of  them,  or  any  part 
thereof  damaged,  depreciated,  or  injuriously  affected,  in  any 
manner  by  the  execution  by  the  defendants  of  the  said  works, 
and  the  ezerciae  of  Uie  powers  of  the  stdd  Act^  nor  was  the  plain- 
tiff entitled  to  compensation  in  respect  thereof,  as  alleged;  and 
the  sum  awarded  was  awarded  as  one  entire,  Ac.,  sum,  in 
respect  of  the  said  supposed  damage,  depreciation,  and  other- 
wise injuriously  affecting  of  the  said  mansion,  &c.,  and  the 
plaintiff's  interest  as  in  the  said  award  mentioned. 

Plea  7  (to  the  same  counts) : 

That  the  sum  awarded  was  and  is  one  entire  sum,  ftc^  and  in- 
dndes  damges  and  compensation  for  matters  and  things  in 
respeet  of  which  neither  the  said  arbitrators  nor  their  umpire 
had  any  power  or  right  to  award  or  assess  damages  or  com- 
pensation, and  over  and  in  respect  of  which  neitMr  of  them 
nad  any  jurisdiction. 

Plea  8  (to  the  same  counts\  Nul  lid  award. 

Plea  9  (to  tho  residue  of  the  declaration).  Never 
indebted. 

The  plaintiff  took  issue  upon  all  the  above  pleas, 
in  addition  to  which  there  was  a 

Demurrer  and  joinder  in  demurrer  to  plea  4,  a 
ground  of  demurrer  marked  in  the  margin  being 
tiiat  inasmuch  as  part  of  the  lands  and  heredita- 
ments of  the  plaintiff  was  entered  upon  and  taken 
by  the  defendants,  he  was  entitled  to  have  compen- 
sation for  such  exercise  by  the  defendants  of  the 
powers  of  the  said  Act  of  Parliament  as  was  men- 
tioned in  that  plea. 

The  following  particulars  were  delivered  by  the 

defendants  in  conformity  with  a  judge*8  order  dated 

24lh  Dec  1867. 

The  sum  awarded  Includes  damages  and  compensation  for, 
among  others,  the  following  matters  and  things,  as  to  which 
there  was  no  power  or  jurisdiction  to  give  the  same,  and 
which  are  not  legally  the  subject  of  compensation,  namely, 
the  interference  with  the  water,  or  river  highway;  the  substi- 
tatlon  of  a  land  highway  in  lieu  of  a  water  highway,  as  a  boun- 
dary of  the  plaintifTs  house,  under  the  powers  of  the  Thames 
Embankment  Act  1863  ;  the  loss  of  the  former  view  from  the 
river  front  of  tho  plaintiff's  mansion  house,  caused  by  or  oon- 
seqaent  (m  the  construction  of  the  embankment  and  works ; 


the  construction  and  use  of  such  embankment  and  highway, 
as  depriving  the  plaintiff's  house  of  part  of  its  amenity  as  a 
residence ;  the  construction  of  the  embankment  as  injuriously 
affecting  the  plaintiff's  house,  indcpendenUy  of  any  separato 
or  private  right  he  might  have  to  the  river  or  foreflJlore  beyond 
the  rest  of  the  Queen's  subjects. 

The  following  are  the  dates  and  particulars  of 
the  lease  and  agreements  for  lease  under  which 
the  Duke  of  Buccleugh  holds  the  premises  in 
question : — 

By  an  indenture  of  lease  dated  the  19th  April 
1810  the  said  messuage,  or  mansion,  house,  gardens, 
and)  pleasure-ground,  &c.,  called  Montagu-house, 
and  particularly  described  in  the  said  indenture  of 
lease  and  in  the  plan  thereof  delineated  in  the 
margin  of  the  same  indenture,  together  with  all 
courts,  areas,  vaults,  cellars,  ways,  passages  lights, 
easements,  waters,  watercourses,  profits,  commodities, 
advantages,  and  appurtenances  whatever  to  the  said 
piece  or  parcel  of  ground,  capital  messuage,  build- 
ings, hereditaments  and  premises,  or  any  part 
thereof,  belonging  or  appertaining,  or  therewith, 
or  with  any  part  thereof,  held,  lued,  occupied,  or 
enjoyed,  or  accustomed,  reputed,  deemed,  taken,  or 
known,  as  part  or  parcel  thereof,  or  as  thereunto 
belonging,  were  demised  by  the  Crown  to  Henry, 
Duke  of  Buccleugh,  and  his  trustee,  their  execu- 
tors, &c.,  from  the  5th  Jan.  1806  for  the  term  of 
sixty -two  years,  at  the  rent  for  the  first  four  years, 
ending  6th  Jan.  1810,  of  303/.  45.  per  annum ;  for 
eight  years  thence  next  of  75/.  16«.  per  annum ;  for 
one  quarter  of  a  year,  ending  5th  April  1818,  of 
148/.  Iff.  6dl ;  for  forty-nine  years  thence  next  of 
592/.  6<.  per  annum ;  and  for  the  last  three-quartera 
of  a  year  of  444/L  45.  6d 

By  an  agreement  dated  4th  Feb.  1854  between 
Her  Majesty  the  Queen,  the  Hon.  C.  A.  Gore,  Com* 
missioner  of  Woods  and  Forests,  and  the  Duke  of 
Buccleugh  and  Queensberry  (the  plaintiff},  reciting 
the  said  lease  of  1810,  and  that  the  duke  was  desirous 
of  surrendering  the  said  term  of  sixty-two  years,  or 
the  residue  thereof,  and  of  obtaining  a  new  lease,  to 
be  granted  to  him  of  all  the  same  premises,  or  the 
site  thereof,  for  the  term  of  ninety-nine  years  from 
the  5th  Jan.  1855,  at  and  under  and  subject  to 
the  rents,  covenants  and  agreements-  therein  men- 
tioned, and  that  the  said  C.  A.  Gore,  with  consent 
of  the  Commissioners  of  Her  Majesty's  Treasury, 
had  agreed  to  accept  such  surren(der,  and  to  grant 
such  new  lease  as  tiforesaid :  It  wiis  witnessed  that, 
for  the  considerations  mentioned,  the  said  0.  A. 
Gore  thereby  agreed,  on  a  certificate  being  given  to 
him  by  the  architect  for  the  time  being  of  his  de- 
partment, that  20,000/.  at  the  least  had  been  expended 
in  and  about  the  rebuilding,  alterations,  additions, 
and  improvements  of  the  said  messuage  or  mansion 
house,  tenement,  and  buildings  in  a  satisfactory 
manner,  to  accept  a  surrender  of  the  said  term  of 
sixty-two  years  in  the  said  messuage,  &c,  and  to 
grant  a  new  lease  of  the  said  ground,  messuage,  and 
buildings,  and  of  the  intended  new  buildings  thereon, 
with  the  appurtenances,  unto  the  said  duke,  hia 
executors,  &c.,  for  ninety-nine  years,  from  the  5th 
Jan.  1855,  at  the  yearly  rent  of  850/1  And  the  duke 
covenanted  thereby  to  complete  the  rebuilding,  &c., 
before  the  5th  Jan.  1858,  and  lay  out  the  said  sum 
of  20,000/.  at  the  least. 

By  an  agreement  between  the  same  parties,  dated 
26th  Oct.  1858,  the  time  above-mentioilbd  was  ex- 
tended from.  5th  Jan.  1858  to  the  5th  Jan.  1861. 

The  following  is  the  notice  of  daim  and  arbitra- 
tion served  on  the  board  on  the  14th  Feb.  1867  by 
Messrs.  Nicholl,  Burnett,  and  Newman,  the  duke's 
solicitors. 

To  the  Metropolitan  Board  of  Works,— 

'Whereas,  in  the  exercise  of  the  powers  contained  In  tho 
Thames  Embankment  Act  1862,  you,  the  Metropolitan  Board 
of  Wcrks,  have  ent&'ed  vpon,  taien^  and  used  a  certain  cavseway, 
pier,  or  J^tg,  situate  in  the  pariah  of  St  Margaret,  in  the  city 
and  liberties  of  Westminster,  in  which  the  most  noble  Walter 
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Francis,  Duke  of  Bnocleogh  and  Qaeensberry,  is  inttresitd  as 
Tiereinqfler  maUiimed,  and  have  shat  up,  removedf  and  ob- 
structed the  me  and  enjoyment  of  a  landing  place  there,  to 
which  use  and  enjoyment  the  said  dnke  is  entitled  as  herein- 
after mentioned.  And  whereas  the  said  Walter  Francis,  Dnke 
of  Bucclengh  and  Queensberry  has   sostained  damage  by 
reason  of  the  eevenl  premises,  and  has  also  sustained  further 
large  damage  by  the  depreciation   of  the   messuage  and 
dwelling-house,  lands,  tenements,  and  hereditaments  belong- 
ing to  him  as  hereinafter  mentioned,  and  by  ths  ot?urwite 
vvuriously  qffeding  of  the  same  by  the  execution  by  you  of  the 
works  authorised  .by  the  said  Act,  and  by  the  exercise  of  the 
powers  of  the  said  Act    Now,  we,  the  undersigned,  as  the 
agents  of  the  said  W.  F.  Duke  of  Buccleugh  and  Queensberry, 
dnlv  authorised  by  him  In  this  behalf,  do  hereby  giye  yon 
notice  that  the  said  duke  requires  you  to  pay  him  compen- 
sation, as  well  for  the  entering  upon  and  taking  by  you  of  the 
Baid  causeway,  pier,  or  jetty,  as  for  the  remoTsl  ana  obstruc- 
tion of  the  use  and  enjoyment  of  the  said  landing  place, 
and  for  all  other  damages  sustained  and  to  be  sustained 
by  him  b7  such  injurious  affecting  of  his  said  messuage  and 
dwelling  house,  and  other  lands,  tenements,  and  heredita- 
ments, and  that  ttie  amount  of  compensation  claimed  by  him  by 
reason  of  the  premises  is  10,OOOA    And  we  also  further  giye 
you  notice  that  the  said  duke  m  or  claims  to  be  the  otenar  of  the 
said  causeway,  pier,  or  jetty^  and  also  of  the  said  messuage  or 
dueJling-house,  and  ether  lands,  tenements,  and  hereditammts,  as 
lessee  thereof  under  or  by  virtue  of  a  least,  dated  the  Idth  April  1810, 
and  granted  by  his  late  mi^esty  King  George  UL  to  the  most 
noble  Henry,  Duke  of  Bucclengh,  and  bis  trustees,  and  of  two 
agreements,  dated  respeetivtly  ith  Feb.  18M  and2(ith  Oct  1858,  and 
made  between  the  Queen^  most  excellent  Majesty,  the  Hon. 
O.  A.  Qore,  and  the  said  W.  F.,  Duke  of  Buccleugh  and  Queens- 
berry, for  a  termwharec^f,  at  the  titneqf  the  said  entry  and  taking 
and  of  the  said  injuriously  affecting,  ninety  years  or  tliereabouts 
were  vnexpired ;  and  that  the  said  duke  also  claims  to  be  entitled 
as  such  lessee,  to  the  we  and  enjoyment,  during  the  said  term,  of  the 
taidlanding-place,  andoftheeasementsrights  andprivilegesbtiongwg 
thereto  and  connected  thereteith.    And  we  further  give  you  notice 
that,  unless  you  are  willing  to  pay  to  the  said  duke  the  said 
Bom  of  10,0Wl.,  and  shall  enter  Into  a  written  agreement  for 
that  purpose  within  twenty-one  days  after  the  receipt  of  this 
notice  by  you,  then  the  said  duke  desires  to  have  the  amount 
of  such  compensation  settled  by  arbitration,  according  to  the 
provisions  of  the  Act  or  Acts  of  Parliament  in  that  case  made 
and  provided.— Dated  this  14th  Feb.  ISdJ.    Yours,  &c. 

NiCHOUs,  BcBKETT,  and  Newmak. 

A  Bimilar  notice  of  claim,  under  the  hand  of  the 
duke  himself,  was  served  on  the  defendants  on  the 
11th  March  1867. 

The  hoard,  not  complying  with  the  requisitions  in 
the  aboYe  notice,  tiie  duke's  agent,  on  the  13th 
March  1867,  served  a  notice  on  the  defendants  of 
the  appointment  by  the  duke  of  an  arbitrator  on  his 
liehalf  in  the  matter  of  the  said  claim,  and  calling 
upon  the  defendants  to  nominate  an  arbitrator  on 
^eir  behalf,  and  on  the  1 8th  of  the  same  month  of 
March  the  defendants  appointed  an  arbitrator  on 
their  behalf  in  the  matter  of  the  said  claim,  and  the 
said  arbitrators  appointed  the  said  C.  E.  Pollock  as 
their  umpire,  and  being  unable  to  agree  upon  the 
amount  of  compensation  to  be  awarded  to  the 
plaintiff,  the  matter  came  before  the  said  umpire,  who 
proceeded  therein,  and  after  hearing  evidence,  made 
and  published  his  award  as  aforesaid,  to  enforce 
compliance  with  which  on  the  part  of  the  defendants 
tiie  present  action  was  brought  by  the  plaintiff. 

The  trial  of  the  action  took  place  before  Kelly, 
C.  B^  at  the  Middlesex  Sittings  after  Hilary  Term 
last,  and  the  facts  appeared  to  be  shortly  as  follows : 
For  a  long  series  of  years  the  present  duke,  and 
his  predecessors,  had  been  in  the  possession  of  the 
premises  in  question  as  lessees  under  the  Crown ; 
and,  as  appeared  from  the  documents  in  evidence, 
and  hereinbefore  set  forth,  the  plaintiff,  the  present 
duke,  in  1854,  entered  into  an  agreement  with  the 
Crown,  whereby,  upon  the  duke's  surrendering  the 
^en  existing  lease  of  1810,  the  Crown  agreed  to  grant 
a  new  lease  to  him  of  the  said  premises,  or  the  site 
tiiereof,  for  ninety-nine  years,  from  the  5th  June 
1855,  at  an  increase  of  rent  of  257/.  14s.  a  year, 
upon  its  being  certified  to  the  Crown  that  the  duke 
had  expended  20,000/.  in  and  about  the  rebuilding, 
altering,  and  improving  the  said  mansion  house  and 
buildings.  No  new  lease  had  in  fact  been  granted, 
although  there  was  no  dispute  that  the  plaintiff  had 
expended  the  required  amount,  and  much  more,  and 
was  in  a  position  to  call  upon  the  Crown  to  perform 


their  part  of  the  agreement.  At  the  back,  or  southern 
side  of  the  plaintiff's  premises,  which  abutted  on 
the  river,  a  staircase  led  down  to  a  stone  causeway 
or  jetty,  extending  from  the  garden  down  to  low 
water  mark,  and  which  jetty  had  always,  and  up 
to  the  time  of  the  construction  of  the  defendants' 
works,  been  exclusively  used  and  repaired  by  the 
duke  and  his  predecessors,  occupants  of  Montagu- 
house.  It  was  proved  also  that  the  duke's  coals, 
fruit,  ice,  and  vegetables,  and  other  matters  of  that 
sort,  were  always  brought  by  water  and  landed  at 
this  jetty,  and  that  linen  for  the  wash  was  t!Lken 
from  Montagu-house  by  boats  to  his  villa  at  Itich- 
mond,  and  brought  back  again  to  the  jetty,  and 
that  yhen  the  duke  went  to  Scotland  all  his  luggage 
was  sent  by  river  and  by  sea  from  this  jetty. 

At  the  conclusion  of  the  case  for  the  plaintiff  it 
was  submitted  by  the  counsel  for  the  defendant* 
that  the  plaintiff  could  have  no  property  in  the 
causeway  without  the  licence  of  the  Conservators 
of  the  river  Thames,  and  even  assuming  his  titie  to 
the  use  of  the  causeway  to  be  good,  his  only  remedy 
for  its  destruction  was  by  mandamus  to  compel  the 
board  to  construct  a  new  one  in  its  place ;  and  that 
under  the  circumstances  the  loss  of  the  causeway 
was  not  a  subject  of  compensation.    It  was  also 
objected  that  the  arbitrator  had  included  in  his 
award  certain  heads  of  damage,  in  respect  of  which 
the  plaintiff   was   not   entitled  to  compensation, 
amongst  others,  for  instance,  the  loss  of  prospect  caused 
by  the  construction  of  the  embankment,  which,  as 
there  was  no  specific  statement  in  the  award  of  tho 
elements  on  which  the  total  amount  of  compensa- 
tion was  arrived  at,  the  defendants  were  bound  to 
assume  was  one  of  them.    The  defendants  then  pro- 
posed to  call  Mr.  Pollock  the  umpire  for  the  pur- 
pose of  ascertaining  from  him  the  grounds  upon 
which  he  had  anived  at  the  amount  of  compensa- 
tion awarded   by  him,  a   proceeding  which    was 
objected  to  by  the  plaintiff's  counsel  as  unusual  and 
inadmissible;    nevertheless,  after  some  discussion 
the   learned  Chief  Baron  admitted  the  evidence, 
subject  to  the  opinion  of  the  court  above,  as  to  iXa 
admissibility,  and  the  following  is  the  evidence  in 
question  given  at  the  trial. 

In  answer  to  a  question  what  the  claim  was,  Mr. 
Pollock  stdd,  "The  claim  was  put  before  me  in  this 
way— first,  they  said  the  duke's  causeway  is  taken 
from  him,  and  that  lets  him  in,  as  taking  an  ease- 
ment attached  to  his  house,  to  claim  for  the  loss  and 
for  general  damage  to  the  house,  including  all  its 
*  amenities,'  of  whatever  kind  they  might  be." 

Being  asked  whether  the  view  or  prospect  was 
specifically  mentioned  among  the  "  amenities,"  he 
answered  "  Yes,  prospect ;  it  is  almost  wrong  to  say 
loss  of  prospect,  because  it  was  the  comfort  and 
privacy  of  the  house." 

The  Lord  Chief  Baron.— I  need  not  tell  you, 
Mr.  Pollock,  that  that  is  a  very  different  thing. 
Loss  of  comfort  and  privacy  is  one  thing,  and  the 
substitution  of  a  great  public  embankment,  Uke  this, 
for  public  purposes,  instead  of  water  or  whatever  it 
was  before,  producing  loss  of  prospect — that  is  what 
the  owner  could  see  from  the  window — which 
was  pleasant  before,  and  which  may  be  rendered 
unpleasant  afterwards,  is  quite  a  different  thing. 
Was  there  any  specific  claim  made  for  loss  of 
prospect  ? 

Answer, — ^No,  my  Lord ;  in  that  sense  there  was 
none ;  not  in  the  sense  that  there  was  a  view  from 
the  house. 

Kelly,  C.  B.— We  all  know  the  ordinary  meaning 
attached  to  the  term  *'  a  pleasant  house  with  a  very 
fine  view ; "  then  if  you  build  a  hospital  or  a  church 
that  obstructs  it,  that  is  a  loss  of  prospect.  If  you 
saw  the  hills,  or  a  lake,  or  a  piece  of  water,  and 
instead  of  being  as  before  all  clear  in  front,  there 
is  built  up  something  to  obstruct  it,  of  course  there 
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jB  iojury  hj  lc88  of  prospect.    Was  there  claim  of 
that  sort? 

Answer, — No. 

PkifffHck, — I  think  it  was  put  in  this  war :  Hay- 
ing a  roadway  brought  there  which  would  bring 
large  traflSc,  people  on  the  tops  of  omniboses  and 
carriages  would  look  oyer  the  wall  as  at  present 
con8tnicte<^ 

Answer. — It  would  be  their  prospect,  not  the 
duke's. 

Question.— Then,  in  order  to  remedy  that,  the 
duke  would  haye  to  heighten  the  wall  and,  as  it 
was  then  said  that  that  would  shut  out  his  prosx>ect 
of  the  riyer,  to  secure  his  own  priyacy  he  would 
haye  to  shut  off  his  prospect  of  the  water  ? 

Answer. — I  do  not  think  it  was  only  the  prospect 
of  the  water.  I  think  that  the  priyacy  was  con- 
sidered. It  was  said  it  was  a  question  of  taste. 
Some  people  might  like  it,  and  some  might  not. 
The  priyacy  of  the  riyer  frontage  to  somo  people 
would  be  of  great  yalue  to  the  house.  OPhen  the 
next  head  was  for  actual  structural  injury  by  the 
subsidence  of  a  portion  of  the  kitchen  and  other 
parts  of  the  house  and  offices.  That  was  a  yery 
small  matter. 

Kelly,  C.  B.— Was  there  anything  else  ? 

Ansteer. — ^No ;  that  was  the  only  mode  in  which 
the  claim  was  put. 

Qftestion,  -You  took  all  these  matters  into  consi- 
deration, and  awarded  8000/.  or  thereabouts  ? 

Artswer. — Yes. 

Philbrick. — Will  you  toll  us  of  what  items  the 
8000^  was  composed  ? 

This  question  was  objected  to,  but  admitted, 
subject  to  objection. 

Answer. — In  order  that  vour  Lordship  and  the 
jury  may  understand,  I  will  tell  you  the  mode  in 
which,  on  the  part  of  the  board,  they  shaped  their 
case.  They  said,  true,  the  duke's  house  would  be 
injured  if  he  did  nothing,  but  the  duke  may,  if  he 
likes  it,  under  the  Act  of  Parliament,  become  a 
lessee  of  the  Crown  of,  I  think,  nearly  half  an  acre 
of  ground  between  the  house  and  the  riyer.  Then 
they  said,  you  must  assume  that  he  will  become  the 
lessee  thereof;  and  I  may  say  at  once  that,  if  I 
had  assumed  that  he  had  no  power  to  take  that 
land,  my  damages  would  haye  been  larger.  I 
assumed  that  the  duke  would  take,  and  that  ail  who 
adyised  him  would  adyise  him  to  take,  that  piece  of 
land,  as  lessee  of  the  Crown.  There  was  no  dis- 
pute that,  if  he  did,  the  capitalised  rent  of 
the  garden,  which  the  suryeyor  put  on  it,  was 
150^  a  year,  and  that,  for  the  duke's  remaining 
term,  would  be  sixteen  and  a  half  years'  purchase, 
and  that  would  be  capitalised  at  2475/.  Adopting 
that  as  a  datum,  my  award  was  this:  loss  of 
jetty  200/.,  structural  damage  done  to  the  walls  50/. 
—I  think  the  kitchen  was  said  to  haye  been  pene- 
trated by  water — then,  capitalised  rent  of  garden 
2475iL,  then  the  expense  of  building  a  wall  to  shut 
out  the  noise  and  dirt  and  dust  of  the  traffic,  &c., 
laying  out  the  garden,  and  other  matters  he  would 
haye  to  do,  would  be  600/.,  and  then  I  thought,  after 
all  that  had  been  done,  that  the  house  would  be  of 
less  yalue  as  a  nobleman's  or  gentleman's  residence 
by  5000£,  and  these  seyerid  sums  added  together 
make  8825/1 

The  Lord  Chief  Baron  was  of  opinion,  on  the 
evidence,  that  the  duke  was  entitled  to  the 
full  benefit  of  the  award,  and  consequently  was 
entitled  to  the  yerdict;  but  if  on  any  ground 
the  defendants  could  show  that  the  award  had 
been  giyen  for  something  which  the  arbitrators 
or  umpire  had  no  power  to  giye,  that  would 
be  fatal  to  the  award  altogether.  A  yerdict 
was  consequently  entered  for  the  plaintiff  for 
8889/.  11».  fiflt,  viz.,  8325/.  amount  of  the  award, 
2QQL  for  six  months'  interest,  and  356^  lU  50. 


costs,  and  leave  was  reserved  to  the  defendants  to 
moye  to  set  aside  the  yerdict  and  enter  a  nonsuit  or 
a  yerdict  for  them. 

HawJansy  Q.  C,  accordingly,  in  Easter  Term  las^ 
moyed  for  and  obtained  a  rule  nisi  to  set  aside  the 

Slaintiff's  verdict,  and  to  enter  a  verdict  for  the 
ef endants,  or  a  nonsuit,  or  for  a  new  trial,  on  the 
grounds : — 1 .  That  the  umpire  awarded  oompensa- 
tion  in  respect  of  items  of  ** injurious  affection," 
the  existence  of  which  were  not  shown  at  the  trial. 

2.  That  no  title  to  the  jetty  or  causeway  was  proyed. 

3.  That  the  taking,  user,  destruction,  or  obstruction 
of  the  jetty  or  causeway  was  not  a  matter  in  respect 
of  which  the  plaintiff  was  entitled  to  compensation, 
and  that,  in  awarding  compensation  In  respect 
thereof,   the    umpire    exceeded   his    jurisdiction. 

4.  That  the  umpire  awarded  compensation  in  re- 
spect of  some  one  or  more  matters,  in  respect  of 
which  he  had  no  jurisdiction  to  award  compensa- 
tion. 6.  That  the  *•  injurious  affection"  of  the 
premises,  in  respect  of  which  the  umpire  made  his 
award,  was  not  proyed  at  the  trial,  nor  was  the 
plaintiff's  right  or  title  to  recoyer  compensation  in 
respect  thereof  proved.  6.  That  the  yerdict  was 
against  evidence.  7.  That  the  Lord  Chief  Baron 
misdirected  the  jury  in  telling  them  that  on  the 
evidence  giyen  the  plaintiff  was  entitled  to  the 
verdict,  and  to  the  full  benefit  of  the  award. 

The  argument,  on  the  demurrer  to.  the  fourth 
plea,  which  had  been  directed  to  stand  oyer  until 
after  the  trial  of  the  issues  of  fact,  was  now  directed 
by  the  court  to  come  on  at  the  same  time  with  the 
argument  on  tiie  aboye  rule,  the  argument  on  the 
demurrer  being  taken  first. 

The  following  were  the  plaintiff's  points  on  the 
argument  of  the  demurrer :  1.  That  inasmuch  as  it 
is  admitted  by  the  plea  that  the  defendants  had,  as 
stated  in  the  dedaration,  entered  upon  and  taken 
the  causeway,  pier,  and  jetty  of  the  plaintiff  and 
executed  their  works  thereon,  the  further  damage 
to  the  oUier  lands  and  hereditaments  of  the  plain- 
tiff in  the  manner  stated  and  admitted  in  the  plea 
was  an  ^'injurious  affecting"  of  such  other  lands  and 
hereditaments;  and  that  the  plaintiff  was  and  is 
entitled  to  compensation  in  respect  thereof,  upon 
the  principle  laid  down  in  the  case  of  /2e  the  Stock* 
port,  Tirnperlev,  and  Altringham  Railway  Company^ 
83  L.  J.  251,  Q.B.  2.  That  the  rule  that  compen- 
sation, under  the  Lands  Clauses  Consolidation  Act 
1845  can  only  be  given  for  that  which,  unless  sanc- 
tioned by  that  statute,  would  haye  been  an  action- 
able wrong,  has  no  application  to  cases  where  the 
act  occasioning  the  damage  was  done  on  the  claim- 
ant's lands,  or  on  land  taken  from  him  by  force  of  the 
statute.  3.  That,  eyen  apart  from  the  fact  that  the 
defendants  had  entered  upon  and  taken  a  part  of 
the  plaintiff's  lands  and  hereditaments,  the  damage 
to  the  other  lands  and  hereditaments  of  the  plain- 
tiff, in  the  manner  stated  and  admitted  in  the  ple% 
was  an  injurious  affecting  of  such  other  lands  and 
hereditaments,  and  that  the  plaintiff  was  and  is 
entitled  to  compensation  in  respect  thereof.  4. 
That  the  interference  by  the  works  executed  by  the 
defendants  with  the  mode  of  access  from  the  plain- 
tiff's mansion-house  and  lands  to  the  nayigable 
riyer,  was  an  act  which,  unless  sanctioned  by  the 
statute,  would  haye  been  an  actionable  wrong,  and 
consequently  was  within  the  principle  of  the  case 
of  Iteg.  y.  The  Eastern  Counties  Railway  Company^ 
2  Q.  B.  347. 

The  defendant's  points  :— 1.  That  the  plaintiff  is 
not  legally  entitled  to  compensation  in  respect  of 
the  matter  in  the  fourth  plea  mentioned.  2.  That 
the  fact  of  the  plaintiff's  causeway  being  taken  for 
the  execution  of  the  works  does  not  entitle  him  to 
compensation  in  respect  of  the  matters  in  the  fourth 
plea  alleged.     8.  That  the  sum  awarded  being 
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«ntire  and  unseverable  for,  among  other  things, 
those  in  the  fourth  plea  alleged,  the  award  la 
vitiated,  and  the  plaintiff  cannot  recover  thereon. 

May  2Z,^MtttUh,  Q.C.  (with  him  were  Horace 
Uoyd^  Q.O.  and  Dering)  for  the  plaintiff  in  support 
of  the  demurrer  to  plea  4.  [He  read  the  declara- 
tion and  the  drd  and  4th  pleas,  and  then  proceeded 
to  argue.]  In  substance  the  duke's  title  to  his  house 
and  garden  bordering  on  the  Thames,  so  that  at 
high  water  the  river  came  up  to  his  premises,  is 
admitted  on  the  4th  plea.  Moreover,  that  plea 
must  be  taken  to  admit  the  duke's  ownership,  as 
part  of  the  demised  premises,  of  the  causeway,  pier, 
and  jetty  running  out  from  his  garden,  and  tiieir 
destruction  by  the  embankment.  [Bramwell,  B. 
— ^Is  there  not  another  admission  also,  namely,  that 
by  the  substitution  of  this  land  way  for  the  water 
way,  the  duke's  premises  are  prejudicially  affected  ?] 
That  is  so,  if  that  in  law  can  be  a  prejudicially 
affecting,  which  the  defendants  will  say  it  cannot 
be,  it  being,  as  they  contend,  immaterial  whether 
tho  highway  be  land  or  water.  Ricket  v.  The 
Metropolitan  Railway  Company,  in  the  House  of  Lords, 
affirming  the  judgment  of  the  court  of  error,  16 
L.  T.  Rep.  N.  S.  642 ;  L.  Rep.  2  App.  1 75 ;  36  L.  J. 
206,  Q.  B.  ;  and  Chamberlain  v.  The  West  End  of 
London  and  Crystal  Palace  Railway  Company,  in  the 
Queen's  Bench,  8  L.  T.  Rep.  N.  S.  149 ;  33  L.  J.  156, 
M.  C>. ;  2  B.  &  S.  605  are  governing  cases  on  this 
subject,  but  the  present  case  differs  from  them 
materially,  and  falls  more  within  the  more  recent 
case  of  Beckett  v.  The  Midland  Railway  Company,  in 
the  Common  Pleas,  17  L.  T.  Rep.  N.  S.  499 ;  37 
L.  J.  25,  C.  P. ;  L.  Rep.  3  C.  P.  1*8.  The  injury  in 
the  present  case,  as  in  that  case,  was  of  a  per- 
manent character,  and  not  like  that  in  RickeVs 
case,  temporary.  [Kelly,  C.  B. — No  court  has 
held  that  the  taking  away  the  access  by  a  navi- 
gable river  to  a  house  is  not  an  'injuriously  affect- 
ing "  of  the  premises,  and  even,  if  the  defendants 
had  left  the  causeway  standijig,  their  works  would 
have  prevented  the  access  to  it  by  boats  and  barges. 
Brauwell,  B. — The  duke  cannot  be  worse  off 
than  he  would  have  been  had  he  been  a  coal  mer- 
chant, and  the  defendants  had  said  to  him,  *'  True, 
you  cannot  bring  your  barges  up,  but  we  offer  you 
a  dry  road."  The  answer  would  be^  "  I  am  much 
obliged  to  you,  but  I  do  not  want  it.  I  have  got  a 
dry  road  in  front  of  me."  It  is  found  and  taken  as 
a  fact  that  it  is  a  prejudice  to  the  plaintiff.  Is  it 
to  be  argued  that  it  cannot  be  so  in  point  of  law  9 
Chankell,  B. — In  many  instances  the  substitution 
might  be  a  benefit,  but  the  defendants'  argument 
must  go  the  length  of  saying  that  it  cannot,  in 
point  of  law,  be  an  injury.]  Just  so.  This  case 
falls  within  Beckett  v.  The  Midland  Railway  Company 
(ubi  sup.)  where  the  road  was  narrowed  and  renderea 
less  commodious,  and  is  a  clear  case  for  compensa- 
tion.   (He  was  here  stopped  by  the  court.) 

May  23  and  2o,^Hawkins,  Q.  C.  and  Philbrick 
for  the  defendants,  being  called  on  to  support  their 
pleas,  first  of  all  objected  to  the  declaration  that  it 
was  narrower  in  its  terms  than  the  award.  The 
declaration  in  substance  sets  forth  that  there  are 
two  matters  of  complaint  in  respect  of  which  the 
plaintiff  was  entitled  to  compensation,  and  the 
umpire  has  awarded  in  respect  thereof  8325/.,  but 
the  award  shows  that  that  sum  was  awarded  in 
respect  of  three  matters :  1.  The  taking  away  of 
the  causeway,  pier,  or  jetty.  2.  The  shutting  up 
and  obstruction  of  the  landing-place;  and  3.  The 
"  otherwise  injuriously  affecting  "  the  premises,  two 
only  of  such  matters  (the  first  and  third)  being 
alleged  in  the  declaration  to  be  made  the  subject  of 
complaint.  Reading  therefore  the  fourth  plea  with 
the  declaratioUi  the  latter  conclusively  was  bad. 


The  defendants  have  had  no  opportunity  of  tra- 
versing the  existence  of  the  right  to  the  landing- 
place.  [Mabtin,  B. — ^The  declaration  alleges  that 
the  plaintiff  was  entitled  to  an  interest  in  the  cause- 
way, pier,  and  jetty,  and  to  compensation  for  the 
same,  and  also  for  his  interest  in  certain  other  lands, 
&c.,  adjacent  thereto,  that  were  "injuriously 
affected "  by  the  said  works.  The  umpire  awards 
8325/.  for  compensation  for  the  interest  in  the 
causeway,  pier,  and  jetty,  and  for  the  shutting 
up  of  the  said  landing-places;  that  is  for  the 
interest  in  the  said  causeway,  pier,  and  jetty  ;  that 
is  for  his  right  to  make  use  of  it  as  a  landing  place. 
Kbllt,  C.  B. — Is  it  anything  more  than  an  ampli- 
fied manner  of  stating  it  ?]  And  now  as  to  the  de- 
murrer to  the  fourth  plea.  The  award,  which  is  set 
out  in  extenso  in  the  third  plea  is  incorporated  in 
plea  4  by  reference,  and  then  after  such  reference 
plea  4  proceeds  as  follows :  (He  read  plea  4,  con- 
cluding with  the  allegation,  that  the  sum  awarded 
was  indivisible,  and  awarded  (amongst  other  mat- 
ters') "  in  respect  of  the  mere  fact  of  the  defendants 
havmg,  under  the  powers  of  the  said  Act,  placed 
and  substituted  the  said  highway  or  land  carriage 
road  next  to  the  plaintiff's  said  mansion  house  and 
lands,  on  the  river  side  thereof,  in  lieu  of  the  said 
navigable  river.")  [^ellt,  C.B. — That  involves 
two  propositions,  one  is  the  taking  of  the  water  ;  the 
other,  which  is  subsidiary,  may  be  rejected  as  im- 
material, unless  the  substitution  of  a  land  highway 
is  prayed  in  aid.  Compensation  was  claimed  and 
given  for  taking  away  a  public  highway  by  water. 
Mabtin,  B.— You  do  not  traverse  the  allegation 
that  the  plaintiff  was  entitled  to  an  interest  in  a 
causeway,  &c.,  which  was  taken  away  from  him.] 
Not  being  traversed  that  must  be  admitted.  The 
declaration  having  alleged  a  certain  right,  namely, 
to  the  causeway,  &c.,  that  is  a  private  right  appur- 
tenant to  the  premises,  and  a  public  proprictaxy 
right  enjoyed  by  the  owner  of  the  premises.  It  is 
conceded  that  the  plaintiff  is  entitled  to  compensa- 
tion ;  but  the  plea  goes  on  to  state  that  a  lump  sum 
was  given,  including  in  it  compensation  for  the 
substitution  of  a  public  land  carriage  highway  for 
the  former  public  water  highway.  [Kellt,  C.  B. — 
You  must  look  not  to  the  averment  in  the  plea,  for 
that  may  aver  anything,  but  to  the  terms  of  the 
award,  which  you  have  set  forth  and  must  abide  by; 
you  must  show  that,  on  the  face  of  the  award,  com- 
pensation has  been  awarded  for  something  which  by 
law  is  not  the  subject  of  compensation.  Chak- 
kell,  B. — ^To  raise  the  point  contended  for,  the  plea 
should  have  said  that  the  8325/.  included  com- 
pensation for  the  mere  fact  of  the  substitution, 
under  the  powers  of  the  Act,  of  the  land  highway 
for  the  water  highway,  and  with  respect  to  which 
the  said  mansion  house  and  premises  were  not  '*  inju- 
riously affected."  That  it  docs  not  do,  and  you  now 
call  on  the  court  to  say  that  by  no  possibility  could 
such  substitution  be  an  injury.]  Nor  could  it  be, 
independently  of  any  special  private  right  alleged 
by  the  plaintiff  as  peculiar  to  and  distinguishing 
him  from  one  of  the  public.  [Kellt,  G.  B. — You 
had  better  first  satisfy  the  court  that  you  are 
entitled  to  go  behind  the  award  to  show  that  it  is 
false  in  fact,  and  that  the  sum  is  awarded  for 
something  not  upon  the  face  of  the  award,  and 
not  legally  the  subject  of  compensation.]  I  am 
bound  to  admit  I  cannot  challenge  the  award  in 
point  of  form  ;  but  I  contend  I  am  entitled  to  go 
behind  it,  to  show  in  respect  of  what  the  umpire 
did'  awari  compensation.  [Kellt,  C.  B. — ^The 
award  is  not  conclusive  evidence  as  against  the 
defendants  that  the  plaintiff  was  possessed  of  the 
jetty,  or  of  the  landing-place,  or  that  his  premises 
were  "injuriously  affected."  You  might  have 
traversed  the  "injuriously  affecting,"  but  not 
having  done  so  you  cannot  go  behind  the  award, 
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and  shovr  it  to  be  false  in  fact.  Channbll,  B.— 
Were  this  the  case  of  an  ordinary  reference  by  con- 
sent of  parties,  and  a  lump  sum  awarded,  I  appre- 
hend you  might  by  plea  show  that  that  sum  included 
something  not  within  the  order  of  reference.]  This 
is  a  stronger  case.  The  arbitrators  here  are  on  a 
lerel  with  a  sheriff's  jury.  And,  although  named 
by  each  of  the  parties,  they  are,  in  fact,  forced  upon 
us  by  process  of  law.  The  defendants'  proposition 
Is  that  they  have  a  right  to  show  that  the  umpire 
has  included  matters  not  subjects  of  compensation 
at  all;  and  that,  although  the  plea  admits  the 
plaintiff's  title  to  compensation  in  respect  of  some 
matters,  yet  if  we  can  show  that  in  the  lump  sum 
damages  arc  included  for  an  item  not  the  subject  of 
compensation,  and  so  beyond  the  umpire's  jurisdic- 
tion, then  the  award  is  vitiated.  Now,  the  substi- 
tution of  a  land  for  a  river  boundary,  without  the 
allegation  of  an  express  public  right  to  have  one  as 
against  the  other,  is  not,  upon  the  authorities,  the 
sibject  of  compensation.  [Channell,  B. — Putting 
a  land  highway  in  lieu  of  a  water  way  may  be  con- 
sidered a  great  advantage,  and  substituting  a  water 
way  for  a  land  highway  may  "  injuriously  affect " 
the  premises ;  but  you  want  us  to  infer  that  by  no 
possibility,  as  a  matter  of  law,  can  this  be  an  "inju- 
riously affecting"  of  the  premises.]  Apart  from 
any  special  and  private  right  or  easement  peculiar 
to  the  plaintiff  over  the  rest  of  the  public,  it  cannot 
be.  The  plaintiff's  right  (excluding  the  causeway, 
pier,  and  jetty)  to  avail  himself  of  this  public  navi- 
gable highway,  by  landing  goods  at  the  jetty,  was 
puUici  juris;  a  right  not  in  him  as  owner  of  the 
premises,  but  a  right  which  he  enjoyed  in  common 
with  other  subjects  of  the  realm.  [Martin,  B.  referred 
to  loeson  t.  Moore,  1  Lord  Raym.  486 ;  Bose  v.  Miles, 
4  M.&  S.  101;  Rose  y.  Groves,  6  Man.  &  Gr.  613; 
12  L.  J.,  N.  S.,  251,  C.  P. ;  and  Winterbottom  v.  The 
Earl  of  Derby,  in  the  Exchequer  recently,  16  L.  T. 
Kep.  ^,  S.  771 ;  L.  Rep.  2  Ex.  284 ;  37 L.  J.  194,  Ex.] 
[Sects.  50  and  51  of  the  Thames  Conservancy  Act 
1858  (30  &  81  Vict,  c  187)  were  also  referred  to  by 
MeUish,q,,c!] 

May  25. — Ebllt,  C.B. — ^In  this  case  everything 
that  could  occur  to  the  mind  of  counsel,  however 
learned  and  experienced,  has  been  urged  in  support 
of  this  plea.  The  case,  shortly  stated,  taking  the 
declaration  and  the  award,  whichis  set  out  in  the  third 
and  the  fourth  pleas  togeUier  la  this :  The  plaintiff, 
the  Duke  of  Buccleugh,  is  the  proprietor,  under  a 
very  long  lease,  of  a  mansion  house  and  garden  and 
back  premises,  which  back  premises  abutted  upon 
the  river  Thames,  and  the  tide  at  high  water  for- 
merly ran  up  to  the  wall  and  afforded  a  waterway, 
or  access  by  water,  to  the  whole  line  of  the  back 
premises  of  the  plaintiff.  The  defendants,  under  the 
powers  of  their  Act  of  Parliament,  have  taken  away 
the  whole  of  that  access  by  water,  and  have  con- 
verted the  whole  waterway  of  the  river  Thames, 
between  high  and  low  water  mark,  into  an  embank- 
ment, and  a  road  has  been,  or  is  in  course  of  being, 
made  on  that  embankment.  The  consequence  is 
that  the  plaintiff,  as  he  shows  by  his  declaration, 
has  been  deprived  of  the  causeway  or  jetty  to  which 
he  was  entitled,  and  which  ran  from  high  water 
mark  to  low  water  mark,  and  at  which  he  was  able 
to  land  fruit,  vegetables,  ice,'  and  other  commodities, 
brought  from  his  villa  at  Richmond,  and  at  which 
he  was  able  to  land  coals  and  so  forth  for  the  use  of 
bis  household.  That  pier,  jetty,  or  landing  place 
has  been  annihilated.  In  consequence  of  this  alte- 
ration he  claims  damages  for  the  loss  of  that 
jetty.  Now,  besides  that,  it  appears  that,  by 
annihilatiug  the  whole  waterway  and  substituting 
dry  land,  the  whole  access  by  water  to  the 
premises  of  the  plaintiff  has  disappeared ;  and  he 
claims  compensation,  in   his  declaration,  for  the 


injury  done  to  his  premises  under  this  general 
language,  "also  for  his  interest  in  certain  other 
lands  and  hereditaments  adjacent  thereto,  being 
injuriously  affected  by  the  execution  of  the  said 
works."  Now,  when  we  come  to  look  at  the 
pleadings,  the  defendants,  after  setting  out  the 
award,  allege  that  this  injuriously  affecting  consista 
in  the  mere  substitution  of  a  highway  by  land  for 
the  waterway  of  the  river  Thames,  which  existed 
before;  and  they  contend  that  that  cannot  ba  an 
injuriously  affecting  within  the  meaning  of  the  Act 
of  Parliament ;  that  the  taking  away  of  an  access^ 
by  means  of  a  navigable  river,  to  a  gentleman's 
premises,  whether  laud  is  substituted  for  the  water 
or  not,  that  the  taking  away  o&  that  access  by  water 
is  not  an  "injuriously  affecting"  of  the  premises^ 
any  more  than  would  be  the  taking  away  of  an 
access  by  land,  and  substituting  for  it  an  access 
by  water,  although  it  may  be  that  the  one  is  more 
injurious  than  the  other.  In  the  case  hypotheti- 
cally  put  by  my  brother  Bramwell  in  the  course  of 
the  argument,  where  a  coal  merchant  had  an 
extensive  wharf,  on  which  he  landed  coals  from 
barges  which  came  by  water,  and  there  was  the 
subititutiou  of  laud  for  water,  that  would  be  infi- 
nitely more  injurious  to  him  than  the  substitution 
of  water  for  land,  whore  there  was  a  highway  by 
moans  of  which  he  could  have  access  to  his  premises. 
It  requires  only  a  statement  of  the  case  to  show 
that  the  taking  away  of  this  access  by  water  to  the 
plaintiff's  premises  not  only  may  be,  but  must  be, 
and  the  umpire  has  correctly  found  it  to  be,  an 
injurious  affection  of  his  premises,  and  attended 
with  more  or  less  substantial  damage.  Under  those 
circumstances,  that  being  all  that  appears  on  these 
pleadings,  whether  we  consider  the  allegation  in 
the  declaration,  which  is  for  "injuriously  affecting" 
the  premises  in  the  language  of  the  Act  of  Parlia- 
ment, or  whether  we  look  to  the  award  as  set  forth 
in  the  third  plea,  whereby  compensation  is  expressly 
given  for  the  taking  away  of  the  jetty  and  the 
landing  place,  and  next  for  the  "injuriously  affect- 
ing "  of  the  premises ;  or  whether  we  look  to  the 
language  of  the  defendants'  plea,  where  they  say 
that  the  "  injuriously  affecting  "  is,  in  fact,  neither 
more  nor  less  than  the  substitution  of  a  land  highway 
for  a  water  highway  upon  the  whole  of  that  line  of 
the  plaintiff's  premises ;  in  either  case,  I  think  both 
the  claims  are  equally  within  the  Act  of  Parliament. 
The  award,  which  assesses  compensation  at  the  sum 
of  8325/.,  is  made  strictly  in  pursuance  of  the  sub- 
mission and  Act  of  Parliament.  Under  these  cir- 
cumstances, I  am  of  opinion  that  the  plaintiff  is 
entiUed  to  our  judgment  on  this  demurrer. 

Martin,  B. — ^I  am  also  of  opinion  that  this  is  a 
bad  plea.  There  have  been  two  objections  taken  to 
it,  or  rather  there  were  two  statements  made  in 
support  of  it.  In  the  first  place  it  is  said  that  the- 
defendants  have  a  right  to  consider  this  plea  as 
simply  setting  out  the  award,  and  nothing  more. 
Mr.  Hawkins  argued  on  Saturday  that,  takijig  th& 
award  simpliciier,  and  nothing  more,  an  allega- 
tion that  such  was  the  award,  and  taking  it  in 
connection  with  the  averments  in  the  declaration, 
that  made  the  declaration  bad.  He  was  in  error  in 
supposing  that  it  arises  simply  on  the  declaration,, 
because,  in  raising  that  point,  it  was  necessary  for 
him  to  have  recourse  to  his  fourth  plea,  which  is 
demurred  to,  and  the  award  is  not  set  out  in  that  plea.. 
As  to  that  matter,  the  declaration  alleges  that  the 
defendants  entered  upon  "  a  certain  causeway,  pier» 
and  jetty  "  of  the  plaintiff's,  and  did  execute  certain 
works.  It  then  proceeds  to  aver  that  he  was  en- 
titled to  a  certain  interest  in  the  said  "causeway,  pier, 
and  jetty,"  and  entitled  to  compensation  for  the 
same  being  so  taken,  and  also  for  his  interest  in. 
certain  other  lands    and   hereditaments   adjaceuC 
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thereto,  being  injuriouslu  affected  hj  the  execution  of 
the  said  works.  Now  it  was  said  that  there  ought 
to  have  been  such  an  ayennent  in  the  declaration  as 
to  justify  everything  in  respect  of  which  the  arbi- 
trator has  thought  fit  to  award  compensation.  I 
thing  it  substantially  does,  for  what  the  award 
states  is,  that  the  compensation  is  for  the  interest  of 
the  plaintiff  in  the  "  causeway,  pier  or  jetty,"  for  the 
shutting  up  of  the  landing-place,  and  for  damage  by 
the  depreciation  of  the  mansion-house,  and  the  lands, 
tenements,  and  hereditaments,  and  by  the  otherwise 
'*  injuriously  affecting"  the  same  by  the  execution  of 
the  works  of  the  said  board.  In  my  judgment,  this 
award,  standing  simply  by  itself,  is  a  good  award, 
and  it  does  not  go  beyond  that  which  the  plaintiff 
alleges  he  was  entitled  to  in  the  initiatory  averment 
of  the  declaration,  and  therefore  that  objection 
fails.  Kow  the  next  matter  argued  in  support  of 
the  plea  was  that  which  was  urged  by  Mr.  Fhil- 
brick.  He  said  that,  inasmuch  as  the  sum  was  an 
nndiyided  sum,  and  as  it  must  be  taken  that  the 
umpire  did  give  compensation  for  the  mere  fact  of 
the  defendants  having  put  a  land  highway  in  lieu 
of  the  navigable  riyer,  that  made  the  award  bad.  I 
am  very  clearly  of  opinion  that  it  does  not.  Now 
as  this  case  arises  on  demurrer,  we  may  take  any 
imaginable  state  of  things,  which  the  averments  of 
the  declaration  and  the  averments  of  the  plea  cover 
for  that  purpose.  Upon  the  argument  of  the  de- 
murrer aimpuciteTj  we  know  noth£ag  more  than  jrha.t 
is  stated  on  the  record,  and  therefore  we  may  take 
any  imaginable  state  of  things  for  the  purpose  of 
testing  the  declaration  and  the  plea;  but  in  this 
case  it  is  quite  enough  to  take  that  which  actually 
did  exist,  and  that  which  actually  did  exist  was  this, 
that  there  was  a  house  and  premises  of  the  plaintiff 
bordering  on  the  river  Thames;  that  there  was 
extending  into  the  river,  a  pier  or  jetty  from  the 
plaintifTs  premises,  which  he  alleges  he  had  an 
interest  in,  or  some  right  or  other  in  (whether  he 
had  a  corporeal  right  or  an  incorporeal  right  seems 
to  me  to  be  immaterial),  that  what  the  defendants 
did  was  to  destroy  that,  by  placing  a  public  road  on 
the  site  of  it,  that  by  going  over  that  public  road, 
the  plaintiff  may  have  access  to  the  river,  and  so 
make  use  of  the  river  for  the  purpose  of  carrying 
or  conveying  goods  or  for  any  other  purpose  that  he 
thinks  fit.  We  must  also  take  it  that  the  umpire 
has  given  a  sum  as  compensation,  in  lieu  of,  and 
in  substitution  of,  that  highway,  and  for  the  loss 
of  access  to  the  navigable  river.  For  the  purpose  of 
making  this  a  good  plea,  Mr.  Philbrick  must  argue 
that  it  is  totally  impossible  to  take  that  as  a  subject 
of  compensation.  I  think  it  is  a  real  subject  of 
compensation,  and  it  might  as  well  be  said  that 
people's  legs  would  not  be  so  fatigued  by  carrying 
goods  and  other  articles  from  boats  to  the  house,  as 
they  were  before.  I  think,  myself,  that  there  is  no 
ground  for  the  argument,  and  I  have  no  doubt  that 
this  plea  is  a  bad  plea. 

Cbankell,  B. — ^I  entertain  no  doubt  in  this  case. 
It  comes  before  the  court  on  demurrer,  and  on 
Saturday  last  Mr.  Hawkins  declined,  in  the  first 
instance,  to  support  the  fourth  plea,  and  said  he 
would  proceed  to  attack  the  declaration.  Those 
being  his  tactics,  he  was  in  the  same  position  as  if 
there  had  been  no  plea  upon  the  record.  He  was 
not  at  liberty  to  pray  in  aid  any  matter  that  might 
not  be  found  in  the  plea ;  and  he  would  be  bound  to 
show  that  neither  the  first  nor  the  second  counts 
in  the  declaration  could  be  good.  It  is  quite  clear 
that  he  could  not  do  so.  Then  we  come  to  the  fourth 
plea.  I  am  clearly  of  opinion  that  the  fourth  plea 
is  bad,  and  I  have  endeavoured  to  make  intelligible, 
in  the  course  of  the  argument,  the  grounds  upon 
which  I  have  come  to  that  conclusion.  I  think  it  I 
unnecessary  to  repeat   those  reasonSi   especially  | 


after  the  reasons  which  have  been  given  by  the 
Lord  Chief  Baron,  and  by  my  brother  Martin,  in 
their  judgments.  I  am  therefore  of  opinion  that 
the  plaintiff  is  entitled  to  our  judgment  upon  this 
demurrer. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the 
fourth  plea. 

The  argument  of  the  aboye  rule  to  set  aside  the 
plaintifTs  verdict,  and  to  enter  a  nonsuit,  or  a 
verdict  for  the  defendants,  or  for  a  new  trial,  was 
then  proceeded  with,  as  follows : 

MeUieh,  Q.  C.  and  Bering  ^wlth  them  was  Horace 
Uoyd^  Q.  C.)}  for  the  plaintiff,  showed  cause  against 
the  rule.    There  are  two  questions  to  be  argued 
here.    Pirst,  did  the  duke  make  out  a  title  to  the 
causeway?     Secondly,   the   far  morc^  on  public 
grounds,  important  question,  whether  the  award 
being  good  on  the  face  of  it,  an  arbitrator  can  be 
put  in  the  box  and  examined  as  to  the  grounds  and 
reasons  of  his  making  it?    And  thirdly,  was  the 
umpire's  conclusion  in  the  matter  a  correct  one  ? 
As  to  the  first  question — Did  the  causeway  pass 
under  the  lease  of  1810  ?    In  terms,  no  doubt,  it  was 
not  demised  by  it,  but  was  it  not  appurtenant? 
Evidence,  going  back  fifty  years,  was  given  to  show 
the  exclusive  use  and  repair  of  it  by  the  duke; 
and  from  the  nature  and  description  of  the  pre- 
mises, it  could  not  have  been  used  by  any  one  but 
the  occupier  of  Montagu  House.    (He  hero  reads 
the  lease,  concluding  with  the  general  words  '*  to- 
gether with  all  courts,  &c"^    [Beamwell,  B.—Do 
you  claim  a  property  in  tne  soil  of  the  way,  or  a 
mere  easement  only?]    A  property  in  the  soiL 
[Martin,  B.— The  general  words  seem  to  point  to 
an  easement.]    The  words,  <'  courts,  areas,  cellars^ 
ways,  passages,"  &c.,  it  is  submitted  include  much 
bevond  mere  easement,  and  it  says  ^  to  the  premises 
belonging,  or  appertaining,  or  reputed,  or  known  as 
part  or  parcel  thereof,"  &c    This  causeway  was  aa 
encroachment  on  the  soil  of  the  river,  which  is 
vested  in  the  Crown,  and  by  sect.  61  of  Uie  Thames 
Conservancy  Act  1868  (20  &  21  Vict.  c.  187),  the 
bed  or  soil  of  the  river,  and  any  encroachments 
thereon,  in  front  of  or  adjacent  to  lands  or  buildings 
then  vested  in  the  Crown,  or  Crown  lessees,  were 
excepted  out  of  the  operation  of  sect.  50  of  the 
same  Act,  vesting  Crown  lands  in  the  river  conser- 
vators, so  that  the  effect  of  the  Act  was  to  reserve 
this  causeway  to  the  Crown  and  to  its  lessee. 
rMARTTN,  B. — Can  land  be  '*  appurtenant"  to  land  ?] 
This  was  not  confined  to  *^ appurtenances,"  but  was 
"  with  any  part  thereof  therewith  used,  &c.,  as  part 
or  parcel  thereof."    [Channell,  B. — ^You  want  to 
bring  this  case  within  the  ruling  of  Crompton,  J. 
in  the  case  of  Re  The   Stockport^  Timperley,  and 
Ahringham  Railway  Company y  in    the   Boil  Courts 
38  L.  J.  251,  Q.  B.J    Yes,  so  as  to  make  the  de- 
struction of  privacy,  &c.  a  proper  subject  of  com- 
pensation.   But  it  is  enough  to  show  tho  duke 
entitled  to  an  easement,  for  Crompton,  J.'s  ruling 
would  apply  to   that  also.     The  reasonable  and 
natural  inference  is  that  some  prior  occupant  made 
this  causeway  for  the  exclusive  convenience  of  the 
premises,  for  it  led  nowhere  but  to  the  stairs  inside 
the  premises,  and  no  one  else  but  such  occupant 
could,    or,  as  was  proved,  ever   did,  derive  any 
benefit  from  it,  and  no  one  but  the  duke  and  his 
licensees  ever  used  it.    There  are  three  grounds  on 
which,  even  assuming  the  evidence  of  the  umpire 
was  admissible,  the  umpire's  view  may  be  sup- 
ported.   First,  on  the  true  construction    of   the 
lease,  coupled  with  the  evidence  of  exclusive  user 
and  repair,  the  causeway  was  part  of  the  demised 
premises  and  passed  with  them,  together  with  all 
the  rights  of  easement.    Secondly,  the  court  may 
think  the  duke  had  only  a  right  of  easement  in  it^ 
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vet  he  had  a  right  to  have  it  remain  as  it  was  for 
his  enjoyment.  In  either  case,  therefore,  the  cause- 
vay  haTing  been  compulsorily  taken  under  the 
statute,  and  that  having  been  done  which,  without 
the  statute,  would  have  been  unlawful  and  could  not 
have  been  done,  the  duke  as  owner,  whether  of  the 
thing  itself,  or  only  of  an  easement  in  it,  is  en- 
titled to  compensation,  which  would  not  be  included 
in  Uie  mere  case  of  an  "  injurious  affecting  "  only, 
where  no  land  was  taken.  It  had  a  defensive 
value  to  the  duke.  Or,  thirdly,  the  soil  itself  was 
not  private  property,  but  the  soil  of  a  public  navi- 
gable river,  with  all  its  incidents,  and  the  duke*s 
premises  adjoining  such  river,  all  the  consequences 
of  obstructing  his  access  to  it  as  a  public  highway 
necessarily  follow.  But,  therefore,  for  the  statutory 
powers,  the  duke  would  be  entitled  to  recover 
damages  in  an  action  and  so  is  entitled  now  to 
compensation.  On  all  the  above  grounds  the  case 
comes  within  the  rale  laid  down  by  Crompton,  J., 
in  the  case  above  referred  to  in  the  Bail  Court. 
And  now  to  the  second  and  more  important  question. 
The  evidence  of  the  umpire  was  altogether  inad- 
missible. The  award  is  for  two  matters— loss  of 
interest  in  the  causeway,  and  the  "injuriously 
affecting  "  the  premises.  The  landing  place  and  the 
causeway  are  the  same.  Now,  without  doubt,  the 
plaintiff  had  an  interest  in  the  causeway^  and 
without  doubt  the  premises  wore  "injuriously 
affected."  There  is,  therefore,  a  good  ground  of 
compensation,  and  primd  fade  the  award  is  good. 
Can  you,  then,  call  the  arbitrator  to  state  what  was 
passing  in  his  mind,  and  that  he  has  given  compen- 
sation fbr  something  else  that,  in  point  of  law,  did 
not  amount  to  "  injuriously  affecting  ?"  I  contend 
that  it  cannot  be  done.  It  was  competent  for  either 
party  to  have  asked  him  to  assess  the  sums  Bcpa- 
xately,  as  was  done  in  Brand  and  Wife  v.  The 
Hammersmith  and  CiUf  Railway  Company,  in  the 
Queen's  Bench,  13  L.  T.  Bep.  N.  S.  501 ;  33  L.  J.  53, 
Q*  B. ;  for  though  there  it  was  by  a  jury,  yet  it 
could  be  done  by  an  arbitrator  equally.  [Braic- 
wsLL  B. — Suppose  disputes  as  to  matters  A  and  B 
are  referred  to  an  arbitrator,  and  he  makes  his 
award,  reciting  the  submission  to  him  of  disputes 
A  and  B,  and  he  makes  his  award  of  and  concerning 
the  premises,  and  awards  one  party  an  entire  sum 
of  100^,  would  it  be  competent  to  the  other  partv 
to  call  the  arbitrator  to  show  that  in  truth  he  took 
into  account  a  third  dispute  C,  and  really  gave  20/. 
upon  that?]  Certainly  it  would  not  be,  for  he 
would  contradict  his  award.  In  addition  to  its 
novelty,  the  consequences  would  be  dangerous,  espe- 
cially with  a  layman  arbitrator,  who  may  be  right 
3H  his  conclusion,  but  would,  assuredly,  be  wrong  in 
his  aocount  of  how  he  arrived  at  it.  [Martin,  B.— 
I  do  not  see  why  this  evidence  is  inadmissible,  or 
why  the  award  under  this  Act  should  be  absolutely 
conclusive.  Kellt,  C.  B. — This  is  a  case  not  of 
absence  of  jurisdiction,  but  of  something  done  in 
excess  of  jurisdiction,  but  as  to  which  it  is  alleged 
the  umpire's  mind  was  under  a  wrong  impression.] 
In  Mortimer  v.  The  South  Wales  Railway  Company^ 
1  E.&  £.  375 ;  28  L.  J.  129,  Q.  B.,  the  jury's  excess 
of  jurisdiction  was  held  to  be  no  answer  to  an  action 
on  a  judgment.  Ko  one  doubts  that  a  juryman 
could  not  be  called  to  state  what  passed  in  the  jury 
box.  [CHA3fNBi.L,  B. — ^Tho  question  is,  may  you 
contradict  the  award  ?  It  is  a  broad  statement  to 
say  that  you  never  can.]  If  it  be  consistent  with 
the  award  that  the  umpire  may  have  gone  into  a 
third  matter,  you  may ;  but  if  inconsistent  with  it, 
yon  cannot  call  him  to  contradict  his  award  in 
writing  <'  of  and  concerning  certain  things."  [Bram- 
WELL,  B. — My  difficulty  is  this,  an  arbitrator  is 
put  to  make  an  award,  and  he  makes  one,  on  the 
Isce  of  it  confined  to  the  matters  submitted  to 
him;  can  you  put  him  forward  to  show  matters 


passing  in  his  mind  when  he  made  it,  to  contradict 
the  terms  of  it  ?  It  would  be  a  dangerous  doctrine 
to  hold  that  you  could.]  With  regard  to  the  objec- 
tion that  structural  damage,  for  which  the  arbitrator 
awarded  50/.,  was  not  proved  at  the  trial,  no  such 
objection  was  then  taken,  and  it  is  now  too  late. 

Hawkins,  Q.C.  and  Philbrtck  for  the  defendants, 
in  support  of  their  rule.  First,  evidence  to  show 
affirmatively  that  the  award  was  altogether  invalid 
was  dearly  admissible.  This  was  an  award  by  an 
umpire  not  selected  by  agreement  between  the 
parties,  but  appointed  by  Act  of  Parliament  at  the 
claimant's  instance,  so  that  the  defendants  cannot 
help  themselves,  and  this  award,  therefore,  is  open 
to  the  same  objections  as  the  finding  of  a  jury  on 
an  inquisition  under  the  23rd  section  of  the  Lands 
Clauses  Consolidation  Act  1845.  It  is  conceded 
that  if  the  award  be  merely  voidable,  as  for  mis- 
conduct, corruption,  or  irregularity  on  the  part  of 
the  arbitrator,  and  not  void  as  for  wai^t  of  jurisdic- 
tion, it  must  be  set  aside  in  the  ordiniiry  way,  and 
its  legality  cannot  be  questioned  in  an  action 
brought  upon  the  award  itself.  But  where  it  is 
altogether  void,  as,  for  instance,  by  the  arbitrators 
taking  on  him  to  award  on  matters  not  submitted 
to  him,  it  is  different.  He  cannot  clothe  himself 
with  jurisdiction  where  he  has  none,  simply  by 
stating  that  he  awards  "  of  and  concerning  the  pre- 
mises." The  making  the  award  so  as  to  appear 
good  on  the  face  of  it  would  not  in  such  a  case 
make  the  award  good,  nor  prevent  evidence  to  show 
the  want  or  the  excess  of  jurisdiction ;  and  if  that 
is  so  in  the  case  of  an  ordinary  reference  to  arbi- 
tration, the  present  is  an  a  fortiori  case.^  The  case 
of  Read  v.  The  Victoria  Station  and  Pindico  Railway 
Company,  in  this  court,  1  H.  &  C.  326 ;  32  L.  J.  167, 
Ex.  may  be  cited  in  answer  to  the  case  of  Mortimer 
V.  The  South  Wales  Railway  Company,  which  has  been 
cited  on  Uie  other  side.  This  award  being  for  a 
lump  sum,  which  included  matters  not  the  subject 
of  compensation,  was  void,  for  there  is  no  power  to 
compel  the  arbitrator  to  divide  his  award,  as  it  ha« 
been  argued  we  ought  to  have  done :  (Re  Newbold^ 
V.  The  Metropolitan  Railway  Company,  14  C.  B.,  N.S., 
405.)  The  argument  on  the  other  side  leads  to  this, 
that  if  there  be  ten  houses,  and  as  to  nine  of  them 
the  arbitrator  found  there  was  injurious  affection 
by  reason  of  a  matter  not  the  subject  of  compen- 
sation, and  as  to  the  tenth  house  an  injurious  affec- 
tion to  the  amount  of  1000/.  by  that  which  is  the 
subject  of  compensation,  and  if  a  lump  sum  of 
10,000^  be  awarded  as  to  all  of  them,  then  if  the 
injurious  affection  be  traversed,  the  plaintiff  is  en- 
titled to  the  compensation  awarded  in  respect  of  all 
ten  houses,  by  showing  an  injurious  affection  of 
No.  10  to  the  extent  of  1000/.,  and  that  the  defen- 
dants could  not  show  that  nine-tenths  of  the  com- 
pensation were  given  in  respect  of  the  houses  which 
were  not  in  point  of  law  injuriously  affected.  It  is 
submitted  that  cannot  be.  Were  each  item  of 
damage  assessed  separately  the  traverse  of  injurious 
affection  would  surely  refer  to  each  separately,  and 
those  only  could  be  recovered  as  to  which  there  was 
an  injurious  affection.  What  difference  can  it  make 
Uiat  a  lump  sum  is  awarded?  The  defendants 
were  entitled  therefore  to  show  that  the  award  in- 
cluded items  for  which  no  compensation  could 
legally  be  given,  and  if  so,  the  umpire  himself  was 
the  best  witness  for  that  purpose:  (KusscU  on 
Awards,  3rd  edit.  p.  466,  et  seq.)  The  whole  award 
is  bad,  and  must  be  set  aside.  Secondly,  no  evi- 
dence of  structural  damage  was  given  at  the  trial, 
notwithstanding  it  was  expressly  traversed.  [1/e/- 
lish,  Q.C.  contra. — This  point  was  not  taken  at  the 
trial.  Kellt,  C.  B. — I  certainly  thought  that  the 
questions  of  fact  as  to  the  existence  of  damage 
were  to  be  considered  as  established  by  the  finding 
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of  the  arbitrator^  and  that  it  was  now  entirely  a 
question  of  law  for  the  court,  first,  whether  the 
plaintiff  had  a  right,  either  by  way  of  easement  or 
by  right  of  exclusive  possession,  to  the  jetty, 
and  secondly,  whether  the  taking  away  the  water, 
and  substituting  dry  land  was  an  "  injuriously 
affecting;"  and  that  being  so,  whether  the  heads 
of  damage  included  by  the  arbitrator  were  or  not 
by  law  the  subjects  of  compensation.]  Then  if  that 
be  so,  the  first  question  will  be,  Was  any  title  shown 
to  the  jetty  in  the  way  in  which  it  was  claimed  ? 
It  is  not  sufficient  to  show  an  easement.  It  must 
be  taken  that  the  award  is  founded  upon  a  title  to 
the  soil  for  a  period  of  ninety  years,  and  that  title 
was  not  made  out.  The  claim  of  the  plaintiff,  as 
recited  in  the  award,  is  as  owner  of  the  jetty  for  a 
term  of  ninety  years  by  virtue  of  the  lease  and 
agreements  before  referred  to.  [B  bah  well,  B. — 
He  claims  it  in  two  ways,  first  as  owner,  and  next 
as  being  entitled  to  the  use  of  it.]  Yes,  **  during 
the  said  term,"  but  no  such  term  existed  in 
point  of  fact.  The  arbitrator  must  award  on 
the  interest  as  claimed,  and  has  no  power  to  de- 
termine the  title  or  the  amount  of  interest.  The 
soil  of  the  foreshore  is  in  the  Crown,  and  the 
user,  by  permission,  of  another  portion  of  the  boH, 
cannot,  as  against  the  Crown,  convey  title  to  the 
land ;  and  the  user  by  plaintiff  here,  and  his  erecting 
a  causeway  does  not  give  him  a  right  as  against  the 
public  to  claim  the  foreshore  as  his  own  individual 
and  exclusive  property.  But  then  the  lease  of 
1810  was  surrendered.  No  new  lease  has  been 
granted,  and  the  duke  has  nothing  more  than 
an  agreement  giving  him  a  claim  to  a  lease  when 
certain  conditions  are  fulfilled.  No  title  at  all  was 
shown,  and  if  there  was,  yet  not  such  as  was  claimed* 
viz.,  for  an  unexpired  term  of  ninety  years.  Then 
as  to  the  other  items.  Loss  of  privacy,  which  the 
umpire  here  considered  in  awarding  the  5000/.  is  not, 
as  was  decided  in  the  case  of  lU  Penny  and  The  South' 
£astem  Railway  Company^  7  £.  &  B.  660 ;  26  L.  J. 
225,  Q.  B.,  the  subject  of  compensation.  It  cannot 
be  an  *'  injurious  affection."  [Bramwbll,  B. — The 
causeway  had  a  defensive  value  to  the  plaintiff. 
Kellt,  C.B. — All  these  things  are  consequences  of 
the  substitution  of  the  roadway  for  the  water  way.] 
The  award  is,  not  for  deprivation  of  access  by  water, 
but  "  I  give  5000/.  because,  amongst  other  things,  the 
privacy  of  the  house  is  destroyed,  and  to  prevent 
people  looking  over  him  the  duke  must  build  a  high 
wall."  It  does  not  follow,  even  if  he  could  have 
brought  an  action  against  an  individual  for  taking 
away  the  water,  he  is  therefore  entitled  to  com- 
|)ensation.  (See,  per  Lord  Cran worth,  in  The  Cole- 
donian  Railway  Company  v.  Ogilviey  2  Alacq.  H.  of  L. 
Cas.  229.)  To  be  so  entitled  there  must  be  injurious 
affection.  [Kellt,  C.B. — ^The  claim  is  not  for  an  abso- 
lute term  of  ninety  years,  but  an  interest,  and  in  one 
part  it  is  said  to  be  for  the  residue  of  the  said  term, 
and  in  another  it  is  claimed  under  the  lease  and  cer- 
tain agreements.  Channell,  B. — The  claim  is  '*  in 
manner  herein  mentioned."  Then  he  claims  an 
interest  for  a  period  of  ninety  years,  but  that  is 
made  up  of  the  unexpired  residue  under  the  original 
lease,  and  the  rights  under  the  agreement.]  Then 
comes  the  question  whether,  upon  the  taking  of 
the  smiUlest  piece  of  land  by  promoters  of  an  under- 
taking under  Parliamentary  powers,  compensation 
can  1^  demanded  under  the  shield  of  that  bit  for 
all  consequent  damage  from  the  works  affecting  the 
entire  estate.  The  proper  subject  of  compensation 
is  the  damage  directly  flowing  to  the  landowner  and 
his  estate  by  reason,  not  of  the  general  construction 
of  the  works,  but  of  the  taking  of  the  particular 
piece  of  land.  The  Legislature  did  not  intend,  and 
no  case  has  gone  the  length  of  saying,  that  a  piece 
of  land  can  be  used  in  a  defensive  point  of  view  and 
be  made  the  peg  on  which  to  hang  compensation  not 


otherwise  claimable.  Then  as  to  the  other  points  of 
the  rule.  The  award  being  good  on  the  face  of  it,  and 
the  taking  away  the  easement  being  shown,  the 
onu$  of  proof  was  shifted  to  the  defendants.  By 
the  evidence  of  the  umpire  it  was  again  shifted  on 
to  the  plaintiff,  and  it  was  for  him  then  to  have 
given  evidence  of  the  other  items  comprising  the 
total  sum  awarded,  which  he  did  not  do.  The 
award,  therefore,  not  being  supported  by  evidence, 
the  plaintiff  ought  to  be  nonsuited,  and  this  rule  be 
made  absolute. 

They  cited  also, 
Horrocki    v.    The  Afetrqpolitan  Railway    Company^ 
4  B.  ft  S.  315. 

Chavnell,  B.  referred  to  Reg,  t,  The  London  and 
North-  Western  Railway  Companyy  8  E.  &  B.  448 ; 
28  L.  J.  185,  Q.  B. 

May  26.  — Kellt,  C.  B.— This  is  an  action 
brought  to  recover  a  sum  of  8825/1,  alleged  to  be 
due  under  an  award  made  by  a  learned  member  of 
the  Bar,  by  virtue  of  the  provisions  of  an  Act  of 
Parliament.  The  Duke  of  Buccleugh  has  certain 
interests,  under  a  lease  and  agreement,  in  a  man- 
sion and  a  garden,  the  front  of  which  is  in  Parlia- 
ment-street and  the  back  of  which  runs  parallel  with 
the  river  Thames.  It  appears  that  the  defendants, 
the  Metropolitan  Board  of  Works,  proceeded  under 
an  Act  of  Parliament  to  construct  an  embankment 
between  the  back  of  the  plaintiff's  premises  and  the 
river  Thames,  and  in  order  to  form  these  very  great, 
important,  and  beneficial  public  works,  they  found 
it  necessary  to  throw  back,  and  to  completely  take 
away,  the  whole  mass  of  water  that  lay  between 
the  back  of  tiie  plaintiff's  premises  and  the  low 
water  mark  of  the  river,  and  thereupon  they  pro- 
ceeded to  construct  the  embankment  in  question. 
Now,  in  order  to  constfuct  the  embankment, 
having  first  of  aU  taken  away  the  water  and  con- 
fined it  within  a  narrower  boundary  in  the  river, 
it  was  necessary  also  that  they  should  take  away, 
and,  so  far  as  it  was  admitted  at  the  trial,  to  anni- 
hilate, a  '<  causeway,  pier,  or  jetty,"  running  from 
the  duke's  stairs  at  the  southern  boundary  of  the 
property,  from  high  water  mark  to  low  water  mark 
of  the  river.'  The  claim  of  the  duke,  as  appears  by 
the  notice  given,  and  by  the  award  made  by  the 
umpire,  and  by  the  evidence  of  the  umpire  himself, 
seems  to  have  been  substantially  twofold,  and  to 
have  resolved  itself,  at  last,  into  two  specific  and 
distinct  claims,  and  two  claims  alone.  The  one  was 
the  annihilation  of  the  jettv,  and,  as  the  jetty  was 
in  fact  constituted,  the  landing^-place  with  it» 
passed  away  and  was  destroyed.  The  other  was 
the  taking  away  of  the  whole  mass  or  area  of 
water  lying,  or  fiowing  up  and  down  between  high 
and  low  water  mark,  behind  the  plaintiff's  premisee 
and  along  the  whole  breadth  thereof  from  east  to 
west.  Those  two  claims  being  made  by  the  plaintiff, 
the  umpire  has  found,  what  I  shall  perhaps  have  occa- 
sion to  show  somewhat  in  detail,  is  in  effect  this : 
Having  awarded  in  respect  of  the  claim  made  the  sum 
of  8825/.,  and  having  been  called  upon  to  explain  in 
detail  how  that  sum  was  made  up  (and  for  this  pur- 
pose I  will  assume  that  the  evidence  was  admissible 
and  unobjectionable),  he  says,  in  effect,  that  he  has 
gi  ven200f .  for  the  value  of  the  jetty ;  that  is,  I  presume, 
for  the  mere  loss  or  damage  sustained  by  the  plaintiff 
through  the  loss  of  the  jetty  as  a  landing  place,  and 
place  of  passage  between  his  own  premises  and  that 
particular  part  of  the  jetty  at  which  articles  may 
from  time  to  time  have  been  landed.  Then,  as  I 
understand  it,  he  estimates  the  damages  resulting 
from  these  premises  having  been  '*  injuriously  inf- 
fected  "  by  the  acts  of  the  defendants  at  8125/.  The 
entire  sum  is  8825/.,  and  if  we  deduct  from  that  the 
200/.  which  the  umpire  has  specifically  estimated  to 
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t)e  the  real  pecuniary  loss,  aud  the  expense  which 
the  duke  tcay  he  pat  to  hy  the  conveyance  in  some 
other  direction,  and  in  some  other  way,  of  the 
articles  coming  to  or  going  from  his  house,  there 
remains  the  sum  of  8125/.  which  he  has  given  as 
compensation  for  damages  resulting  from  the  '*  in- 
riously  affecting"  of  the  premises  by  the  works 
of  the   Board.     Whether   we   are   to    take   that 
*' injuriously  affecting  "  to  result  from  the  taking 
away   or  tiie  annihilation  of  the  jetty,  or  from 
the  taking  away  of  the  whole  mass  of  water  in 
question,  or   from  both   these  cans  s,  the  whole 
sum  of  8125/.  is  given  as  for  damage  resulting  from 
the  one  or  other  or  both  of  them.    Then  the  ques- 
tion is,  whether,  that  now  appearing  upon  the  evi- 
dence, this  action  is  maintainable,  and  this  verdict 
can  be  sustained  ?    Now,  many  objections  have  been 
made,  and  at  every  point  of  the  case  something  has 
been  urged,  to  show  that,  on  one  ground  or  the 
other,  no  part  of  i\\\»  claim  is  to  be  sustained  ;  but 
that,  at  all  events,  the  award  being  for  a  single  sum, 
if  any  part  of  it  was  given  contrary  to  hiw  and  with- 
out jurisdiction,  and  if  that  can  bo  shown  by  evi- 
dence which  is  admissible,  then  the  award  altogether 
is  bad,  and  the  defendants  would  be  entitled  to  the 
Terdict.    We  must  all  agree  that  that  is  so  to  this 
extent,  namely,  that  if  an  award  has  been  made  for 
a  single  specific  sum  of  money,  and  it  appears  that 
the  umpire  who  made  it  has  included  in  that  sum 
compensation    upon    a    ground    upon    which    the 
claimant,  or  the  plaintiff,  is  not  entitled  to  compen- 
sation, and  if  that  is  shown  by  distinct  evidence, 
so  that  it  would  appear  that  the  umpire  has  ex- 
ceeded his  jurisdiction,  and  has  awarded  compensa- 
tion in  respect  of  a  matter  over  which  he  had  no 
jurisdiction,  it  never  having  been  in  point  of  law  or 
of  fact  submitted  to  him,  the  umpire  is  not,  in  that 
case,  entitled  to  award  that  sum.    We  must  here 
consider  what  it  is  for  which  the  award  is  made ; 
and,  in  the  next  place,  what  is  the  notice  of  claim 
and  how  the  objection  is  made,    Now,  in  the  first 
place,  the  objection  is  thus  stated,  that  the  duke 
claims  compensation  for  the  loss  of  this  jetty,  by  a 
notice,  and  upon  an   allegation  that  he  was  the 
owner  of  the  jetty,  and  that  he  had  an  interest  in  it 
for  a  term  of  years — the  remainder  of  a  term  of  09 
years.     In  order  to  consider  this,  we  must  first 
see  what  the  notice  is.    The  notice  is  not,  in  abso- 
lute and  unqualified  terms,  a  claim  for  any  particular 
or  legal  interest  either  in  the  soil  of  the  jetty  or  to 
any  easement  upon  it,  or  oyer  it,  or  by  any  means  to 
the  jetty.    But  when  we  look  to  the  notice  which 
was  before  the  umpire,  and  we  must  take  it  that  he 
also  had  before  him  that  which  is  taken  as  part  of 
the  evidence,  namely  the  lease  and  the  two  agree- 
ments under  which  the  duke  holds  the  premises  in 
question,  we  find  in  the  first  place  that  he  does  not 
absolutely  claim  the  ownership,  or  any  interest  in 
this  jetty  during  the  residue  of  a  term  of  ninety- 
nine  years ;  for  although  the  claim  is  stated  at  the 
outset  in  these  terms,  the  notice  proceeds  to  state 
that  it  is  under  and  by  virtue  of  a  lease,  of  the  date 
of  1810,  and  the  two  subsequent  agreements  for 
lease—the  dates  of  all  are   in  the  notice— when 
we  come  to  look  at  these  instruments,  we  find  that 
they  show  what  the  real  nature  of  the  claim  is, 
namely,  that  it  is  a  claim,  not  to  a  term  or  the 
residue  of  a  term,  or  of  a  lease  which  has  been 
actually  granted,  but  that  it  is,  in  fact,  for  the 
residue  of  a  term  of  ninety-nine  years  in  a  lease 
which  the  Crown  contracts  to  grant  as  soon  as 
20,0002.  shall  have  been  laid  out  on  the  premises. 
We  must  take  it  for  granted  that  the  umpire  has 
taken  these  matters  into  consideration,  and  that  he 
was  well  aware  that  there  was  not  a  lease  absolutely 
granted  for  a  term  of  ninety-nine  years,  but  only  an 
agreement  for  a  lease  for  that  period  of  time  tu  be 
granted  as  soon  as  the  sum  of  20,000/.  hod  been  laid  | 
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out  on  the  premises,  and  also  tliat  the  umpire  was 
properly  and  perfectly  satisfied ;  for  no  one  can 
look    at   the    house    in   question    and    not    see 
that   probably   four   or   five   times    the    amount 
of  20,000/.  has  been  laid  out  on  these  premises. 
Be  that  as   it  may,  the  umpire  must  have  taken 
that  into  consideration,  aud  as  far  as  respects  the 
duration  of  that  term,  the  claim  is  only  that  which 
was  before  the  umpire,  and  in  respect  of  which  he 
has  in  fact  made  this  award.    If  he  has  treated  it 
as  a  term  not  conditioned  upon  the  laying  out  of 
20,000/.,  but  as  an  absolute  terra,  he  has  done  no 
more  than  substantial  justice.    If  not,  it  is  perfectly 
clear,  and  any  one  can  see  it  who  looks  at  the  pre- 
mises, that  the  plaintiff  is  entitled  to  that  term,  and 
therefore  in  justice  and  truth  he  is  entitled  to  con- 
sider it  as  a  term  for  the  period  of  ninety-nine 
years ;  and  if  the  umpire  has  treated  it  as  such,  he 
has  only  done  substantial  justice,  and  no  objection 
can  arise  upon  that  ground.    But,  then,  a  further 
objection  is  made  which,  no  doubt,  is  entitled  to 
much  consideration.    It  is  said  that  by  the  terms 
of  the  notice,  and  the  declaration,  and  the  award, 
the  ownership  of  the  soil  of  this  jetty  is  claimed  on 
the  part  of  the  plaintiff ;  whereas  the  most  that  can  be 
insisted  on  is,  that  he  is  entitled  only  to  an  ease- 
ment or  right  of  way  or  passage  for  landing,  em- 
barking, and  shipping  goods.     I  do  not  think  it 
necessary  to  determine  that  question.    I  am  free  to 
say  that,  looking  to  the  terms  of  these  instruments, 
if  it  were  necessary,  and  if  I  were  called  upon  to 
determine  the  question,  I  should  not  hesitate  to  hold 
that  the  soil  of  this  jetty  had  been  granted  exclu- 
sively to  the  Duke  of  Buccleugh,  as  lessee  for  a 
term  of  these  premises.    And  the  ground  on  which 
I  think  so  is  this :  Under  the  terms  of  the  lease  we 
find  that,  not  only  "all  ways  and  passages"  are 
demised  to  him,  which  might  amount  to  an  ease- 
ment ;  but  it  says,  "  all  ways,"  &c.  Tand  there  are  a 
number  of  other  general  words  used)  "  therewith" 
(that  is,  together  with  these  premises),  <*  held,  used, 
occupied,  or  enjoyed."    I  do  not  myself  see  why  the 
soil  of  a  way  should  not  pass  under  the  term  "way" 
itself  in  a  conveyance,  with  the  super-addition  of 
the  words  "therewith"  (that  is,  with  the  premises 
in  question^  "held,  used,  occupied,  or  enjoyed." 
Therefore,  if  it  were  necessary,  1  should  say  that 
there  is  evidence  of  a  right  to  the  soil  during  the 
remainder  of  the  term  in  the  Duke  of  Buccleugh  as 
lessee.    But  as  there  may  be  a  difference  of  opinion 
upon  that  subject,  I  do  not  at  all  decide  the  ques- 
tion.    If   this  be   an   easement,  the   question  is 
whether  it  may  not  be  well  made  the  subject  of 
compensation    under   this  umpirage,  and  in  this 
action,  by  virtue  of  the  notice  which  has  been  given, 
and  whether  it  is  not  properly  included  in   the 
award  which  has  been  made  by  the  language  which 
has  been  used  ?    The  words  in  the  notice  are  yery 
large,  for  they  proceed  to  say  not  only  that  he 
"  claims  to  be  the  owner  of  the  said  causeway,  pier, 
or  jetty,"  and  so  forth,  but  go  on  further  to  say, 
after  describing  it,  and  referring  to  the  particular 
agreements,  and  the  leases  which  would  speak  for 
themselves,  and  show  whether  anything  more  than 
an  easement  could  pass  under  them,  supposing  it  to 
be  only  an  easement ;  the  instruments  being  referred 
to  and  incorporated   in  the   notice    would   be  a 
notice  of  a  claim  given  only  to  an  easement ;  but 
then  the  notice  proceeds  in  these  express  words, 
"and  that   the    said  duke  also  is  and  claims  to 
be  entitled  as  such  lessee  to  the  use  and  enjoy- 
ment during  the  said  term  of  the  said  landing 
place,  and  of   the  easements,    rights,   and  privi- 
leges belonging  thereto  and  connected  therewith." 
This  was  before  the  umpire,  and  he  may  have  con- 
sidered it  a  mere  easement,  or  he  may  have  consi- 
dered that   the  ownership  of    the  soil  was   to  be 
collected  from  these  instruments,  aud  have  made  his 

M 


162 


MAGISTRATES*  OASES. 


Ex.]      Thb  Dukb  07  Bucclbuoh  and  QuEBicsBERRT  V.  Mbtbopolitjlm  Board  of  Wobks.      [Ex. 


award  accordingly.  I  do  not  see  the  slightest  dis- 
tinction in  the  question  before  the  umpire,  between 
one  and  the  other ;  for  whetlier  the  duke  had  the  ex- 
dusiye  use  of  the  soil  during  the  remainder  of  the 
ninety-nine  years,  or  whether  he  had  the  exclusire 
right  of  passage,  right  of  landing,  right  of  way, 
right  of  shipping,  and  all  the  rights  to  be  exercised 
upon  a  jetty  or  erection  of  this  nature,  seems  to 
me  to  be  perfectly  immaterial ;  for,  when  we  look 
to  the  eridence  it  is  perfectly  clear  that  he  had 
the  exclusive  right  to  one  or  the  other,  either  to 
the  sou  itself,  or  to  all  the  use  which  practically 
and  beneficially  could  be  made  of  it.  The  evidence 
(I  take  it  from  my  own  note,  and  not  from  Mr. 
Pollock's  evidence)  of  one  of  the  witnessses  was 
that  he  had  known  it  for  some  forty  or  fifty  years^ 
and  that  the  duke  as  lessee  (I  believe  the  present 
Puke  of  Buccleugh  has  been  resident  in  this  house 
since  1810,  which  is  the  date  of  the  lease,  or  shortly 
afterwards,  and  his  father  was  his  predecessor  in 
tlie  occupation  of  these  premises)  or  those  under 
whom  he  claims,  have  invariably  throughout  the 
whole  of  this  period  used  this  as  a  pier  or  jetty,  or 
landing  place  for  goods,' and  for  conveying  goods 
backwards  and  forwards  to  and  from  the  premises; 
and  not  only  has  he  done  that,  but  he  has  from 
time  to  time,  whenever  necessary,  and  once  it  would 
seem  at  considerable  expense,  repaired  and  always 
maintained  this  jetty.  The  evidence  is  express  to 
this  effect,  and  that  nobody  ever  went  upon  this 
jetty  or  used  it  or  interfered  with  it  alL  What  does 
it  signify,  with  regard  to  its  value  to  the  duke, 
whether  he  had  the  soil,  or  whether  he  had  the 
practical  benefit  of  its  use  for  every  purpose  to 
which  the  soil  could  be  applied  ?  I  think,  under 
these  circumstances,  that  we  need  not  consider 
whether  he  had  an  interest  in  the  soil,  or  whether 
he  had  only  an  easement  over  and  along  this  jetty. 
The  whole  matter  was  before  the  arbitrator,  and 
the  evidence  was  also  before  me,  at  the  trial,  of  the 
exclusive  use  during  the  fifty  or  sixty  years  that  the 
lease  had  been  granted.  It  seems  to  me,  therefore, 
that  whatever  the  umpire  has  awarded,  whether  the 
duke  was  the  owner  of  the  soil,  or  only  entitled  to 
an  easement  in  respect  of  it,  he  is  entitled  to  exactly 
tiie  same  amount  of  compensation,  llierefbre, 
without  pronouncing  any  judicial  opinion,  whatever 
the  Impression  on  my  own  mind  as  to  the  question 
tiius  raised  may  be,  1  am  of  opinion  that  &&  right 
to  some  interest  in  the  soil  or  to  some  easement 
over  it,  in  respect  of  this  jetty  was  established  at 
the  trial,  and  ihust  have  been  proved  in  the  same 
way  before  the  umpire,  and  that  therefore  the  ob- 
jection that  no  evidence  was  given  of  the  title  to 
the  jetty  in  question,  fails.  We  come  then  to  the 
next  objection,  which  in  effect  is  this :  Supposing 
the  jetty  to  belong  to  the  duke,  and  even  supposing 
that,  under  the  authorities  which  have  been  referred 
to,  the  duke  might  have  been  entitled  to  the  entire 
damage  resulting  to  his  premises,  from  the  "injurl* 
ously  affecting  **  them  by  the  taking  away  of  the  jetty, 
and  as  incidental  to  its  loss,  yet  when  we  come  to 
look  at  what  the  umpire  has  awarded,  it  is  not  upon 
that  ground,  nor  in  relation  to  the  jetty  at  all,  that 
he  has  made  his  award.  The  award,  if  we  look  at  it, 
is  clearly  good  upon  the  face  of  it,  and  it  is  con- 
sistent with  its  terms  that  the  whole  substantial 
amount  of  damages  given  might  have  been  given 
for  the  consequences  arising  from  the  taking  of 
the  jetty  alone,  and  that  merely  nominal  damages 
were  given  for  the  *' otherwise  injuriously  af- 
fecting *'  the  premises ;  because  the  language  of  the 
award  is,  "I  award  8325/.  as  and  for  the  compensa- 
tion for  the  interest  of  the  said  Duke  of  Buccleugh 
in  the  said  causeway,  pier,  and  jetty,  and  for  the 
shutting  up  of  the  said  landing-place,  and  for  the 
damage  by  the  depreciation  of  the  said  mansion 
jbouse,  lands,  tenements,  and  hereditaments,  by  the 


otherwise  infunousljf  affecting  the  same  by  the  execu- 
tion by  the  said  board  of  the  said  works,  and  by  the- 
exercise  of  the  said  powers  of  the  said  Act."  The- 
award  clearly  therefore  is  good,  and  it  leaves  it 
quite  uncertain  whether  the  whole  substantial 
amount  of  damages  might  not  have  been  given  for 
the  taking  of  the  jetty,  and  the  legal  consequence* 
incidental  thereto,  and  as  I  liave  before  said,  m3rel7 
nominal  damages  for  the  taking  away  of  the  water 
or  "injuriously  affecting"  the  premises.  But  thea 
there  was  this  evidence  given  at  the  trial,  and  there 
was  an  objection  made  as  to  its  admissibility,  which 
shapes  itself  in  this  way:  It  was  contended  for 
the  defendants  at  the  trial  that  it  was  open  to  then» 
to  call  Mr.  Pollock,  the  umpire,  as  a  witness,  first  of 
all  to  say  how  this  sum  of  8323^1  was  composed,  and 
then  they  proceeded  to  say,  upon  his  evidence,  that 
it  was  clear  that  a  considerable  portion,  perhaps  by 
far  the  larger  portion,  of  this  sum  had  been  awarded 
on  grounds  on  which  the  plaintiff  was  not  en- 
titled to  any  compensation  at  all.  In  the  first  place 
let  me  deal  with  the  question  of  the  admissibilitj^  of 
the  evidence.  I  do  not  myself  feel  it  necessary 
to  determine  the  question,  as  it  arises  in  this  case,, 
whetiier  the  evidence  of  ^r.  Pollock  be  admissible 
or  not ;  and  still  less  whether  or  not  the  whole  of  the 
evidence  was  admissible,  because  I  think  that  if  the 
whole  of  his  evidence  is  to  be  considered  before  us^ 
rejecting  all  that  which  is  not  admissible,  at  least, 
the  irrelevant  and  immaterial  parts  of  it,  there  ia 
enough  to  show  that  this  is  a  good  award,  and  that 
the  plaintiff  is  entitled  to  the  whole  of  the  compen- 
sation which  he  seeks  to  recover.  Nevertheless,  as 
the  matter  has  been  urged,  I  think  I  ought  to 
observe  this  much  on  the  question  of  admissibility  ; 
if  an  award  be  made  for  a  sum  of  money,  and  it  be 
alleged,  on  behalf  of  the  party  sued,  that  the  amount 
of  the  award  against  him  is  wrongly  given,  it  is  open 
to  him,  if  his  pleas  are  right  to  raise  the  question,  to 
show  that  the  sum  awarded  does  include  some  sums 
of  money  awarded  in  respect  of  some  matter  over 
which  the  arbitrator  or  umpire  had  no  jurisdiction. 
It  is  very  dangerous,  and  only  leads  to  confusion,  to 
deal  with  abstract  propositions  upon  a  question  like 
this,  and  therefore  it  is  quite  right  that  I  should  say 
that,  in  my  opinion,  in  any  award  where  it  is 
sought  to  prove  by  legitimate  evidence,  that  is  by 
the  evidence  of  some  one  who  knows  the  facts  of  his 
own  knowledge,  that  the  award  is  made  for  a  sum 
of  money  in  respect  of  a  matter  over  which  the  arbi- 
trator or  umpire  had  no  jurisdiction,  and  in  respect 
of  which,  therefore,  he  had  no  right  to  make  an  award, 
evidence  of  that  fact  is  admissible  to  satisfy  the  court 
and  jury,  and  that  in  such  a  case  the  defendant  would 
be  entitled  to  the  verdict.  I  can  only  illustrate  it 
by  this  very  simple  though  extreme  case,  but  which 
is  necessary  to  show  the  meaning  of  the  proposition 
which  I  hold  to  be  correct  in  law.  Suppose  that,  in  this 
very  case,  Mr.  Pollock  had  been  the  umpire  to  award 
compensation  in  respect  of  the  ^injuriously  affect- 
ing" a  house  belonging  to  the  Duke  of  Buccleugh, 
which  house  ha()  been  one  of  several  houses  in  a  row, 
and  he  had  made  the  award  in  question:  and  it  waa 
alleged  on  the  part  of  the  defendants,  when  sued  for 
the  amount  awarded,  that  the  evidence  which  had 
been  given  before  the  umpire,  and  the  award  which 
he  had  made,  related  to  house  No.  2  in  the  row, 
whereas  in  fact  it  was  proved  at  the  trial  that  the 
house  belonging  to  the  duke  in  respect  of  which  he 
claimed  compensation,  was  the  house  No.  1.  Who 
can  doubt  that,  under  some  mistake  such  as  that, 
both  houses  being  of  exactly  the  same  description, 
but  not  having  been  numbered  in  the  notice,  and 
that,  perhaps,  in  the  evidence  and  proceedings 
before  the  umpire,  he  really  had  supposed  that  the 
house  belonging  to  the  plaintiff  was  No.  2,  and  had 
received  evidence  concerning  the  injury  done  to 
that  house,  and  had  made  an  award  for  a  consider- 
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able  sum  of  money  for  such  injury,  whereas  it 
tamed  out  to  be  a  mistake,  and  that  the  duke,  the 
claimant,  -was  only  entitled  to  claim  as  to  the  house 
No.  1,  as  to  which  no  evidence  had  been  offered 
before  the  umpire,  and  therefore  the  umpire  had 
not  taken  it  into  consideration — who  can  doubt, 
I  say,  that  in  such  a  case  it  might  be  proved 
on  the  part  of  the  defendants,  and  I  do  not 
see  why  it  could  not  be  proved  by  the  umpire, 
or  anybody  else,  who  knew  of  his  own  know- 
ledge what  the  evidence  was,  upon  which  the 
award  was  founded,  and  consequently  was  able 
to  show  that  evidence  had  been  given,  and  that 
the  award  had  been  made,  in  respect  of  a  house 
not  the  house  in  respect  of  which  compensation  was 
claimed.  Now,  that  being  the  law,  let  us  see  what 
it  is  that  was  sought  to  be  proved  in  this  case, 
and  what  is  the  evidence  that  was  given.  The 
eridence  given  in  effect  amounts  to  this,  that 
the  case  before  the  umpire  was,  as  has  already 
been  stated,  twofold.  There  was,  firstly,  the  taking 
away  of  the  jetty,  upon  which  I  shall  make  no  fur- 
ther observation ;  and  there  was,  secondly,  the 
taking  away  altogether  the  whole  of  the  water 
flowing  up  and  down  between  high  and  low  water- 
mark, from  high  water-mark  to  low  water-mark,  im- 
mediately behind  the  plaintiff's  premises,  and  that 
not  only  had  the  defendants  taken  away  the  whole 
of  such  water,  but  that  they  had  proceeded  to  con- 
struct an  embankment  upon  the  site  of  the  old 
water  way  thus  taken  possession  of  by  them,  and 
that  such  embankment  was  constructed  for  the  pur- 
pose of  being  used  as  a  public  highway  for  all 
manner  of  purposes,  to  and  for  which  a  public  high- 
way within  the  metropolis  can  be  properly  appUed 
and  used.  It  appears  that  the  defendants  having 
tiins  taken  away  this  water  and  constructed  the  em- 
bankment, the  umpire  proceeded  to  consider  whether 
it  was  an  "  injuriously  affecting  "  of  the  premises  and 
property  of  the  plaintiff  which  entitled  him  to  com- 
pensation. Now,  it  is  insisted  that  this  is  not  an 
act  done  by  the  board  which  entitles  the  plaintiff 
to  compensation  at  all.  I  am  willing  to  accept  that 
which  has  been  put  by  the  learned  counsel  for  the 
defendants  as  a  test,  namely,  whether  an  action 
could  have  been  maintained  by  the  Duke  of  Bnc- 
cleugh  against  any  individual  who  had  done  the 
acta  which  have  been  done  by  the  defendants,  and 
of  which  the  plaintiff  now  complains.  It  is  true 
t&at  there  may  be  cases  of  obstructions  to  a  high- 
way, either  by  water  or  by  land,  which  are  injuries 
to  the  public  in  general,  and  upon  which  no  single 
individual,  who  is  only  injured  in  common  with  the 
public  at  large,  is  entitled  to  maintain  an  action ; 
but  there  is  a  class  of  cases  familiar  to  us  all,  where 
a  public  highway  is  entirely  destroyed,  in  which  an 
individual,  sustaining  a  direct  personal  injury,  and 
special  damage  to  himself,  by  reason  of  the  injury 
to,  or  the  taking  away,  or  the  obstruction  of  the 
highway,  may  maintain  an  action  against  the  wrong- 
doer who  has  done  the  act  in  question.  I  am  clearly 
of  opinion  that  in  this  case  the  Duke  of  Buccleugh 
would  have  been  entitled  to  maintain  an  action 
against  any  person  whomsoever.  If  we  can  sup- 
pose, however,  that  any  individual  could  have 
done  such  an  act  as  to  take  away  the  whole  mass  of 
water  between  high  and  low  water  mark  beyond 
and  immediately  running  up  to  the  plaintiff's 
premises,  and  thus  to  deprive  him  of  the  use  of  that 
water  way  on  this  great  navigable  river,  the  Thames, 
to  his  own  premises,  for  any  purpose  for  which  such 
a  public  navigable  river  can  be  used,  no  one  can 
doubt  that,  if  the  Duke  of  Buccleugh  had  brought 
an  action  against  anyone  who  had  done  an  act  of 
that  nature,  and  deprived  him  of  the  entire  access 
by  water  to  his  premises,  he  would  have  been  en- 
titled to  maintain  such  action,  just  as  much  as  he 
would  against  anyone  who  had  taken  away  the 


whole  public  highway  at  Whitehall,  on  the  other 
side  of  his  premises,  and  so  had  prevented  him 
from  obtaining  access  to  his  premises  at  all.  I  do 
not  think  it  necessary  to  go  into  reasons  and  argu- 
ments in  support  of  that  proposition.  I  can  see  no 
difference  with  respect  to  the  liability  to  an  action 
in  the  case  of  anyone  taking  away  the  whole  water 
way  and  access  by  water  to  a  man's  premises,  and 
the  taking  away  the  whole  roadway  and  access  by 
land  thereto.  The  case  put  by  my  brother  Bram- 
well  is  perfectly  decisive  upon  this  point.  Suppose 
the  Duke  of  Buccleugh  had  been  a  coal  merchant, 
and  had  carried  on  a  lucrative  business  as  such  on 
a  wharf  of  the  length  and  extent  of  the  garden  at 
Whitehall,  and  the  tide  at  high  water  had  flown  up 
to  the  wharf,  and  by  that  means  he  had  received 
the  whole  of  his  merchandise,  and  the  barges  of 
coal  in  which  he  dealt,  and  by  which  he  obtained 
his  livelihood,  is  it  to  be  said  that  if  an  indi- 
vidual were  to  take  away  the  whole  of  the 
water,  or  the  means  of  access  by  which  the  coaU 
were  received,  and  by  which  alone  the  coal  merchant 
carried  on  his  business,  the  latter  would  not  be 
entitled  to  maintain  an  action  against  such  indi- 
vidual for  the  real  and  personal  injury  done  to  him  ? 
There  is  no  doubt  that  tor  that,  the  party  would  be 
also  indictable  because,  no  doubt,  the  whole  of  the 
public  might  be  injured  by  his  act.  Then,  if  the 
plaintiff  would  be  entitled  to  maintain  an  action 
against  any  individual  for  taking  away  this  mass  of 
water  behind  his  premises,  upon  what  ground  can  it 
be  said  that  he  is  not  entitled  to  compensation 
against  the  defendants  who  have  destroye<l  this 
waterway  altogether,  but  have  done  so  under  the 
powers  of  an  Act  of  Parliament  ?  It  has  been  said 
also,  by  the  defendants,  that  this  was  a  question  for 
a  jury,  and  should  have  been  left  to  them  to  sav 
whether  the  premises  of  the  plaintiff  were  injuriously 
affected  by  this  act.  It  was  contended  by  Mr. 
Hawkins  that  it  does  not  follow  that,  because  the 
duke  might  maintain  an  action,  therefore  he  could 
maintain  a  claim  for  compensation,  and  he  quoted  a 
dictum  of  Lord  Cranworth  for  the  purpose  of  sup- 
porting that  contention.  I  am  not  aware  of  any 
case  whatever  in  which,  where  a  direct  personal 
injury  has  been  done  to  an  individual,  for  which  ho 
might  have  maintained  an  action  against  the  person 
doing  it,  in  a  case  of  this  nature,  the  plaintiff  could 
not  maintain  an  action  against  a  public  company 
or  a  public  boturd,  which  does  that  act  and  inflicts 
that  injury  under  the  powers  of  an  Act  of  Parlia- 
ment. If  it  is  so,  no  questions  could  be  left  to  the 
jury  but  the  question  of  whether  the  injury  had 
been  actually  done;  that  is  to  say,  whether  the 
defendants  had  or  had  not  deprived  the  plaintiff  of 
the  whole  access  by  water  which  he  formerly  pos- 
sessed to  the  entire  line  of  the  back  of  his  premises  ; 
and,  if  so,  they  could  only  have  found  nominal 
damages.  I  do  not  see  why  the  plaintiff  would  not 
be  entitled  to  compensation  in  a  case  of  this  nature, 
if  the  jury  who  had  to  consider  the  question,  or  the^ 
umpire  who  had  to  determine  it,  thought  that  more- 
than  nominal  damages  had  been  sustained^  and  they  - 
were  inclined  to  give  substantial  damages.  It 
appears  to  me,  therefore,  that  it  is  idle  to  say  that 
there  was  any  question  for  the  jury  upon  this 
matter,  even  if  it  had  been  asked  to  leave  the- 
question  to  them.  No  doubt  can  be  entertained: 
that  an  action  could  be  maintained,  for  substantial/ 
damages,  against  anyone  who  had  done  the  act 
complained  of  as  having  been  done  by  this  public 
board,  on  this  occasion,  and  so,  pari  ratione,  cora-^ 
pensation  can  be  claimed  for  these  acts  having  been 
done  under  the  authority  of  a  certain  Act  of  Parlia- 
ment. But  then  it  is  said,  when  we  come  to  look  at 
the  evidence  of  Mr.  Pollock,  that  he  proves  that 
in  truth  he  has  given  damages,  not  fur  the  taking 
away  of  the  water,  but  for  loss  of  prospect,  destruc- 
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lion  of   privacy,  and  for  other  injuries  of   that 
nature;  and  it  was  contended,  and  perhaps  truly 
and  justly,  that  if  the  claim  had  b<^n  limited  to 
damages  resulting  from  an  injury  of  that  nature, 
that   is,    merely    for  depreciation   of   the   house 
by  the  loss  of  prospect  or  the  loss  of  privacy,  or  any 
injury  or  inconvenience  of  that  kind,  the  loss  of 
any  oU  the  "  amenities  "  belonging  to  a  residence 
of  this  description,  no  claim  could  be  maintained 
for  compensation.   That  may  be  so.    I  am  not  at  all 
disposed  to  throw  a  doubt  upon  the  different  cases 
that  have  been  decided  and  which  have  been  cited 
at  the  bar ;  but  when  we  look  at  Ihe  evidence  that 
Mr.  Pollock  has  given— and  for  this  purpose  I  will 
assume  that  it  is  altogether  admissible,  and  that  it 
IS  likewise  relevant  and  material —it  amounts  simply 
to  this :   his  award  is  in  the  language  to  which  I 
!iave  already  adverted ;   he  says  he  has  awarded 
200/.  for  the  loss  of  the  jetty,  and  that  he  has 
awarded  the  sum  of  something  exceeding  8000/.  by 
reason  of    the    house    having  been    "injuriously 
affected "  by  the  execution  of  the  works  of  the 
board.     Then,  when   we   come    to   consider   the 
question     what    this     means,    the     "injuriously 
affecting'*  is  this— that    the    defendants   had,  as 
they  very  correctly  allege    in  their   fourth  plea, 
taken  away  the  whole  of  the  water  which  they 
could  take,  between   high  and  low  water  mark, 
behind  the  duke's  premises,  and  had  erected  upon, 
and    substituted    for,    that    waterway,    the  em- 
bankment, and    the   public   roadway  in  question. 
That    is    the    act    done,    and    it    is    by    reason 
of  and  upon  that  act  being  done,  that  the  umpire 
l»ft9  found  that  the  premises  of  the  plaintiff  were 
** injuriously    affected."      But    how    "injuriously 
affected  ?  "    Here,  I  think,  the  evidence  (I  will  not 
«ay  it  is  admissible,  but  assume  for  this  purpose 
that  it  is  so)  is  perfectly  relevant,  if  we  have  the 
fact  established,  as  it  is  beyond  controversy  esta- 
blished (for  it  is  alleged,  and  truly  alleged,  in  the 
fourth  plea,  and  it  was  proved  at  the  tria^  and  must 
have  been  still  more   largely  and  amply  proved 
1}ef ore  the  umpire)  that  these  defendants  had  taken 
awar  all  this  water  and  had  substituted  for  it  this 
public  embankment  and  roadway.    Stopping  there, 
there  is  an  act  done  by  which,  of  necessity,  the 
plaintiff's  premises  are  ^^injuriously  affected,'*  and 
all  the  rest — the  damages  resulting  therefrom— 
becomes  a  mere  question  of  amount.    The  umpire 
when  in  the  witness-box— and    it  was  in  proving 
or  rather  in   giving  evidence  in  support  of   the 
4th  plea  that  these  questions  were  put,  "What 
do  you  mean?     How    much  do   you   give,   and 
what  did  you  give  It  for  ?    Was  it  in  respect  of 
the  '  injuriously  affecting '  that  is,  as  alleged  in  the 
fourth  plea,  in  respect  of  the  taking  away  of  the 
water  and  substituting  this  embankment  and  road- 
way?"— proceeded    to  say    "Yes,   that  injuriousfy 
affected  the  premises  in  this  way :  in  the  first  place, 
by  taking  away   the  access  bv  water,   the  duke 
was  prevented  from  bringing  his '  pleasure  boats, 
and   barges   with   commodities    and  merchandize 
np   to    the   stairs   at    the   end    of    his   garden. 
Besides  that,  I  found   that,  by  building  up  the 
embankment  upon  the  site  of  thlA  water  way,  the 
defendants  had  rendered  it   absolutely  necessary 
that  the  duke  should  avail  himself  of  the  powers  of 
the  Act  of  Parliament,  which  the  defendants  in  the 
cause  put  forward  in  their  own  defence  in  mitigation 
of  damages,  to  take  half  an  acre  or  so  of  land  at 
the  extremity  of  the  garden,  in  order  that  he  might 
mitigate  and  diminish  the  injury  that  would  neces- 
sarily result  from  the  execution  of  these  works  by 
these  defendants.**    The  umpire  then  said,  "I  took 
into  consideration  what  the  cost  of  that  would  be, 
and  I  estimated  that  it  would  be  between  2000/1  and 
3000/.    But  then  I  further  took  into  consideration 
that,  in  consequence  of  their  having  not  merely 


taken  away  the  water,  but  built  the  embankment 
upon  the  site  of  where  the  water  previously  flowed, 
the  duke's  premises  would  be  overlooked  by  every 
one  going  along,  such  as  drivers  and  passengers 
upon  omnibuses,  and  that  he  would  suffer  from 
noise,  and  dust,  and  dirt,  and  from  the  communi- 
cation between  persons  in  the  garden  and  indivi- 
duals outside ;  that  there  would  be  a  primary  injury, 
and  the  value  of  the  house  would  be  largely  and 
sensibly  diminished.'*    Taking  all  these  facts  into 
consideration,   the  umpire  thought  the  house  waa 
depreciated  to  the  extent  of  2000/.  odd,  by  reason 
of  the  works  of  the  defendants,  and  by  the  duke's 
having  to  build  a  wall,  and  to  take  other  steps  of 
that  kind.    Then  the  umpire  said,  "  Even  when  all 
that  was  done,  I  thought  the  difference  between  what 
existed  before,  namely,  the  quietude  and  privacy, 
and  all  the  advantages  which  he  possessed  from  the 
water  of    the  river  Thames  flowing  immediately 
behind  and  close  to  the  boundary  of  his  premises,  and 
the  having  this  public  way,  with  all  these  incon- 
veniences and  this  mischief  that  would  result  to 
him  from  it,  damaged  him  to  the  extent  of  at  least 
5000/.,  and  I  gave  that  sum.**    All  these  three  sums, 
5000/..  2000/.  and  odd,  and  600/.,  and  something  else 
for  building  a  wall,  were  questions  of  amount.     If 
the  injury  was  done  which  would  give  the  duke  a 
right  of  action  against  an  individual  who  had^  done 
that  injury,  and  also  would  give  him  a  claim  to 
compensation    against  these  defendants  who   had 
done  that  injury  under  the  powers  of  the  Act  of 
Parliament,  there  merely  remained  the  question  of 
amount,  which  was  entirely  for  the  umpire  to  con- 
sider, and  which,  even  supposing  the  evidence  of 
how  it  was  constituted  and  made  up  to  be  admis- 
sible, is  entirely  irrelevant  and  immateruil  for  our 
consideration.    We  have  only  to  consider  whether 
there  was  -a  just  and  lawful  ground  for  claiming 
compensation    which  was  duly  submitted  to   the 
umpire  for  his  consideration,  and  whether  he  has 
awarded  compensation  in  respect  of  it.    If  he  hatf, 
we  cannot  enter  into  any  question  with  reference  to 
it.    If  we  are  called  upon  to  determine  that  ques- 
tion, is  it  possible  to  contend,  with  any  show  of 
reason,  that  if  a  pubhc  company,  or  a  public  board, 
or  an  individual,  takes  away  from  the  occupier  of  a 
valuable  and  important  residence  the  main  access 
to  one  side  of  his  house  and  premises,  and  instead 
of  leaving  what  was  there  before,  namely,  flowing 
water  in  a  navigable  river,  leaves  a  r-ermanent  bank 
of  mud,  and  the  injured  party  claims  compensa- 
tion, whether  in  an  action  against  the  individual, 
or  a  claim  for  compensation   against  the  public 
board  or  company — is  it  possible,  I  say,  to  contend 
that  he    is  entitled   only  to  the    same  damages, 
whether  there  is  something  that  is  pleasant  to  the 
eye,  healthy  and  agreeable  in  every  respect,  substi- 
tuted for  the  water  which  was  there  before,  such  as 
a  grass  lawn,  which  the  occupier  of  the  residence 
would  have  the  exclusive  use  of,  or  whether  instead 
of  that  he  finds  there  a  bank  of  mud,  or  a  building 
erected  there  ^as  was  put  in  argument),  such  as  a 
smallpox  hospital,  or  something  unsightly  or  dis- 
agreeable, and  productive  of  hourly  inconvenience, 
displeasure,  and  annoyance  to  the  occupier?    Is  it 
possible  to  contend  that  he  would  be  entitled  to  no 
more  compensation  in  the  one  case  than  in  the 
other?    If  it  were  so,  it  would  be  impossible  for  a 
case  ever  to  be  submitted  to  a  jury  or  to  an  umpire. 
If  the  damage  be  once  done,  and  the  right  of  action 
or  the  claim  of  compensation  once  exist,  by  the 
taking  away  of  an  access  by  water  along  the  whole 
front  or  back  of  the  premises  of  the  plaintiff,  all  the 
rest  is  a  mere  question  of   amount  of   damage. 
Whether   there    was    a   grass   lawn,    or   a    lake, 
or  the    bank   of   mud,    or   a    hospital,    or   whe- 
ther there  was  something  which  interfered  every 
hour   of    the    day   with    the   comfort,    pleasure^ 
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and  enjoyment  of  the  inhabitants  of  the  resi- 
dence, to  suppose  that  it  is  not  for  a  jury  or 
for  an  umpire  to  take  into  consideration  the  dif- 
ference between  the  one  case  and  the  other,  and  to 
assess  damages  according  to  the  injury  sustained,  is 
really  to  argue  for  that  which  is  contrary  to  reason 
and  to  common  sense.  It  appears  to  me  that,  in 
substance,  the  whole  of  this  case  is  neither  more 
nor  less  than  this,  that  under  the  powers  of  this 
Act  of  Parliament  the  defendants  have  taken  away 
the  whole  of  the  plaintiff's  water  way,  and  also  his 
pier  or  jetty  or  landing  place,  and  that  he  claims 
compensation  in  respect  of  both  injuries.  Both  are 
estimable,  and  both  are  the  subjects  of  claim  for 
compensation.  The  umpire  has  taken  these  claims 
into  consideration,  and  has  received  all  the  evidence 
that  was  offered  to  him,  and  upon  that  evidence  I 
am  prepared  to  say,  even  if  the  question  was  sub- 
mitted to  us,  that  we  ought  not  to  interfere  with  his 
award.  Bat  that  is  not  the  question  for  us.  The 
whole  question  is  whether  the  two  acts  done,  the 
taking  away  of  the  jetty,  and  the  taking  away  of 
the  water  and  the  substitution  of  the  embankment 
and  the  roadway,  would  not  have  been  actionable 
against  an  individual,  and  whether  if  action- 
able against  an  individual,  they  are  not  the  sub- 
ject of  claims  for  compensation?  I  hold  that 
they  are  both.  I  think  the  umpire,  having  had 
evidence  before  him,  and  having  awarded  compen- 
sation in  respect  of  these  injuries,  we  are  not 
entitled  to  interfere  with  his  award,  nor  in  any  way 
to  disturb  it.  I  must,  before  I  conclude,  say  one 
word  about  the  claim  for  50L  If  we  look  literally 
at  the  award,  and  then  consider  it,  together  with 
the  evidence  of  Mr.  Pollock,  it  seems  to  me  to  fall 
within  the  scope  of  the  observations  which  I  have 
already  made,  because  the  injury  occasioned  by  the 
subsidence  of  the  kitchen  is  merely  an  "  injitriously 
affecting  "  of  the  plaintiff's  premises  by  reason  of  the 
works  of  the  defendants,  from  which,  or  from  some 
portion  of  which,  the  injury  has  resulted  in  the 
making  of  this  embankment,  and  which  is  part  of 
the  gravamina  which  I  have  already  adverted  to,  and 
upon  which  one  of  the  two  claims  for  compensa- 
tion is  founded.  But  I  do  not  put  it  upon  that 
narrow  ground.  It  appears  that  the  declaration 
and  the  pleas,  and  the  award  itself,  are  all  silent 
about  thia  small  sum  of  50/.,  but  the  umpire,  in 
giving  a  somewhat  minxite  account  of  all  the  dif- 
ferent heads  of  claim,  or  of  the  different  items  com- 
posing the  sum  of  8325/.  which  he  has  awarded  in 
favour  of  the  plaintiff,  said  one  portion  of  it  was 
for  the  sum  of  50/.  for  subsidence.  Now,  it  is 
contended,  on  the  part  of  the  defendants,  that  the 
plaintiff  was  bound  to  give  evidence  of  the  fact 
that  some  subsidence  had  taken  place,  and  that  the 
injury  had  in  fact  been  done  by  the  works  of  the 
deifendants.  It  may  be  quite  true  that,  if  the  de- 
fendants* counsel  had  said  at  the  trial,  or  had 
thought  it  would  be  worth  while  to  say,  '*  You  are 
bound  to  prove  that  compensation  has  been  awarded 
in  respect  of  something  that  is  a  just  head  of  claim, 
and  yon  must  show  that  the  damage  existed  in  the 
tame  manner  as  you  show  your  interest  in  the  jetty, 
or  an  easement  in  the  jetty,"  it  may  be  that  would 
have  been  so ;  but  it  is  a  principle  of  justice  and 
good  sense  that  it  was  incumbent  on  the  learned 
counsel  for  the  defendants,  at  the  trial,  the  moment 
that  the  words  "  50/.  is  for  subsidence "  fell  from 
Mr.  Pollock,  to  have  said  "  Tou  must  prove  the 
fact  of  the  subsidence."  It  is  said  that  Mr.  Mellish 
had  the  evidence  ready  before  him.  If  he  had 
not  had  it  before  him,  and  if  it  had  been  a 
point  coming  upon  him  by  surprise,  and  a  per- 
fectly legitimate  point  in  the  case,  I  should 
not  have  hesitated  to  postpone,  the  trial  for 
tiie  production  of  that  evidence,  making  the 
costs  of  the  poatponementj  costs  in  the  ^cause. 


and  so  to  have  enabled  the  plaintiff  to  prove  that 
which  no  man  could  possibly  doubt,  namely,  that 
the  subsidence  was  reallj'-  caused  by  the  works  of 
the  defendants.  Under  all  these  circumstances,  I 
am  of  opinion  that  the  award  is  a  good  award  in 
point  of  law,  and  that,  upon  all  the  beads  of  claim 
which  we  have  now  before  us,  with  the  light  of  the 
evidence  given  by  Mr.  Pollock,  the  umpire,  the 
plaintiff  would  be  entitled  to  maintain  an  action 
against  an  individual,  if  the  damage  had  resulted* 
from  the  acts  of  an  individual ;  and  that  the  plain- 
tiff is  likewise,  on  the  same  ground,  entitled  to* 
maintain  this  claim  for  compensation,  and  conse- 
quently, that  he  is  entitled  to  retain  the  verdict 
which  he  has  obtained,  and  that  this  rule  must  he- 
discharged. 

Martin,  B.— I  am  of  the  same  opinion.  I  think 
this  rule  should  be  discharged.  This  action  is 
brought  upon  an  award,  and  the  declaration  state» 
that  the  defendants  are  the  promoters  of  a  certaiih 
undertaking,  and  that  the  plaintiff  is  the  owner  of,, 
or  interested  in,  a  *^  causeway,  pier,  or  jetty,*'  and  that 
he  was  also  entitled  to  other  lands  which  were 
injuriously  affected  by  the  execution  of  these  works. 
It  then  goes  on  to  make  an  averment,  in  order  te 
bring  the  case  within  the  Lands ''Clauses  Act,  and 
to  show  that  Mr.  Pollock,  the  umpire,  was  duly^ 
appointed  an  umpire ;  and  it  sets  out  his  award,  by 
which  he  awarded  to  the  plaintiff  the  sum  of  8325/. 
Now,  I  will  assume  that  the  pleadings  raise  every 
possible  defence  that  could  be  raised  to  this  action,, 
and  that,  therefore,  the  case  may  be  discussed  upoi> 
its  merits.  Upon  the  evidence  adduced  at  the  trial 
there  was  shown  to  be  a  lease  from  the  Crown  to- 
the  Duke  of  Buceleugh  of  Montagu-house,  which 
has  been  in  the  possession  of  the  ancestors  of  that 
nobleman  for  the  last  200  years,  from  the  time  of 
Charles  II. ;  that  he  was  a  riparian  proprietor, 
as  it  is  called,  on  the  river  Thames  of  the  soil! 
granted  to  him  by  that  lease ;  and  it  was  proved 
that  from  sixty  years  back  there  was  a  staircase 
descending  down  within  the  limits  of  the  property 
demised,  upon  a  jetty  or  pier  which  ran  into  the 
river  Thames,  and  that  the  duke  and  his  prede- 
cessors have  always  occupied  and  used  this  pier.  I 
own  it  seems  to  me,  if  I  were  called  upon  to  give  a 
decision  upon  it,  that  the  interest  he  had  in  this 
jetty  was  an  interest  in  the  nature  of  an  easement^ 
and  not  a  right  to  the  corporeal  thing,  but  to  the 
enjoyment  of  it.  It  has  been  proved  or  taken  that 
the  defendants,  under  the  authority  of  this  Act  ot 
Parliament,  removed  or  destroyed  this  jetty  entirely, 
and  removed  the  plaintiff's  water  frontage,  and 
substituted,  in  lieu  of  it,  a  road  which  is  intended 
to  be  a  great  highway  from  Westminster  to  the 
City,  and  that  there  was*  a  roadway  introduced 
which  separated  the  duke's  garden  from  the  river ; 
that  persons  travelling  upon  it,  and  who  would 
travel  upon  it  probably  to  a  great  extent,  would 
create  a  noise  and  dust,  and  that  various  other  in- 
conveniences would  arise,  such  as  would  be  oc* 
casioned  by  a  high  road  being  in  front  of  a  person'* 
house.  For  this  the  duke  claimed  compensation. 
The  evidence  given  was  that  he  had  this  property 
which  was  so  situated.  Surveyors  were  called  who 
proved  what  the  nature  of  the  defendants'  works- 
was,  and  gave  some  view  of  what  they  supposed 
would  be  the  consequence  of  them,  and  the  result 
was  that  Mr.  Pollock  awarded  this  sum.  Now  Mr^ 
Pollock  was  called  at  the  trial  as  a  witness  for  the 
defendants,  and  he  was  required  to  state,  and  he 
did  state,  in  respect  of  what  matters  he  so  awarded* 
The  question  is  whether  he  is  a  competent  witness^ 
or  rather  competent  to  give  this  evidence  at  all  ?  I 
own  it  seems  to  me,  and  for  the  reasons  I  gave  yes- 
terday, taking  the  case  which  my  brother  Bramwell 
put,  and  I  d^n't  see  any  difference  between  thia 
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umpire  and  an  umpire  ai^ointed  by  the  parties— 
that  if  question  A  and  question  B  are  submitted  to 
an  arbitrator,  and  if  he  thinks  fit  to  decide  on  ques- 
tion C  a  matter  of  dispute  between  them,  but  not 
submitted  to  him,  that  that  would  make  the  award 
void  ;  and  that  it  oould  not  stand  or  be  supported  as 
an  award,  because  it  would  be  uncertain  what  the 
arbitrator  had  decided.  There  are  Tarious  authori- 
ties to  that  effect.  Therefore  it  seems  to  me  that 
the  evidence  of  Mr.  Pollock  was  admissible  for  the 
purpose  of  showing  this  award  to  be  bad,  if  it 
clearly  established  the  fact.  Bat  then  it  was  said 
that  that  could  not  be  put  to  Mr.  Pollock.  It  is 
quite  true  that,  in  a  case  where  a  verdict  has  been 
given  by  a  jury,  the  courts  will  not  receive 
the  evidence  of  a  juror  to  show  what  was  his 
conduct,  or  that  of  his  fellow  jurors,  with  re- 
spect to  the  finding  of  their  verdict.  Therefore  a 
juryman  would  not  be  admitted  to  prove  at  a  trial 
anything  with  respect  to  the  grounds  on  which 
his  verdict  was  given.  I  am  not  aware  that 
it  ever  has  been  decided  that,  because  a  juryman  is 
incompetent  to  be  a  witness,  the  same  rule  applies 
to  an  arbitrator  br  umpire.  I  do  not  think  it  does, 
and  therefore  I  think  this  evidence  perfectly  admis- 
siUe.  Then  Mr.  Pollock  stated  what  he  gave  his 
,  award  for.  It  seems  to  me,  if  this  Act  of  Parlia- 
ment had  not  existed,  and  if  the  defendants  had 
done  of  their  own  accord  what  was  done  under  the 
Act,  there  is  not  a  single  head  of  damage  that 
Mr.  Pollock  has  given  which  might  not  have 
been  given — and  rightly  given — in  this  action. 
The  defendants  have  taken  possession  of  this  front- 
age, and  have  separated  it  from  the  river,  and 
have  placed  a  roadway  upon  it,  and  have  therefore 
given  an  opportunity  to  the  public  of  travelling 
over  it  to  a  great  extent,  and  that  too  in  a  very 
populous  neighbourhood.  Now,  assuming  it  to  be— 
and  anyone  may  fairly  assume  it  would  be — a  road 
very  much  frequented,  it  seems  to  me  that  the 
four  heads  of  damage,  or  rather  three  of  -them, 
given  by  Mr.  Pollock  were  all  competent  to  him  to 
give,  and  therefore,  so  far  from  his  evidence  show- 
ing that  his  award  is  bad,  it  seems  to  me  to  con- 
firm it  For  these  reasons  I  think  this  rule  ought 
to  be  discharged. 

Brauwell,  B. — I  am  of  the  same  opinion,  and 
think  that  this  rule  ought  to  be  discharged.  But  I 
am  of  opinion  that  this  evidence  of  Mr.  Pollock  was 
not  admissible.  I  am  inclined  to  think  that  it 
would  not  be  admissible  in  the  case  put  by  my 
brother  Martin,  that  is  to  say  where  there  was  a 
reference  of  matters  in  dispute,  A  and  B,  and  the 
arbitrator,  profeMing  to  award  upon  them  and  re- 
citing that  there  had  been  a  reference  of  those  dis- 
putes, and  an  award  of  and  concerning  the  premises, 
that  evidence  could  not  be  properly  given  to  show 
that  he  took  into  account  dispute  C,  and  in  respect 
to  that  awarded  a  sum  other  than  he  would  have 
done  to  the  claimant.  That  is  the  inclination  of 
my  opinion.  But  certiainly  I  think  the  evidence  was 
not  admissible  in  this  case ;  or,  if  admissible,  that  it 
turned  out  to  be  irrelevant ;  and  for  this  reason,  that 
here  clearly  the  umpire  had  jurisdiction  over  the 
whole  of  the  matters  with  respect  to  which  he 
awarded  and  witli  respect  to  which  he  gave  the  sum 
of  money.  Here  there  was  a  claim  in  respect  of  the 
jetty  which  was  clearly  within  his  competency  to 
award  upon,  and  in  my  opinion  the  claimant  is  not 
tied  up  by  stating  that  his  interest  in  the  jetty  was 
of  a  possessory  nature  instead  of  an  easement,  any 
more  than  he  would  have  been  if  he  mis-stated  the 
length  of  the  term  for  which  he  claimed  compensa- 
tion. I  think  I  ought  to  declare  that  I  am  of  the 
same  opinion  as  my  brother  Martin  that  the  jetty 
was  an  easement  and  not  a  possessory  right,  and 
ihat  the  duke's  interest  in  it  was  not  his  title  to  the 


soil  for  the  term  at  all.    Then  I  think  the  plaintiff 
had  clearl3'  a  claim  in  respect  to  that  jetty.    It  is 
clear  also  to  my  mind,  beyond  the  possibility  of  con- 
troversy, that  he  had  a  claim  for  the  premises  being 
injuriously  affected  by  the  water  being  taken  away.  It 
is  not  simply  a  case  of  a  water  way  being  taken  away 
and  a  road  substituted,  because,  as  between  the 
roadway  and  the  premises,  there  would  be  necea- 
sarily    a   piece  of   laud,  not   a   roadway,    which 
the  plaintiff  may  become  the  possessor  of,  but  which 
he  is  not  bound  to  take,  and  therefore  the  premises 
are  "  injuriously  affected"  with  respect  to  the  water 
way  being  taken  away.    But  I  think  it  would  be 
"  injariotuly  affected"  if  another  way  had  been  aab-> 
stituted,  because  no  man  has  a  right  to  say,  "  True, 
I  have  done  you  harm  in  taking  away  the  water,  but 
still  I  have  done  you  good  by  giving  you  an  equi« 
valent  for  the  water  and  putting  a  roadway  there." 
That  is  a  matter  more  for  a  claimant  to  determine. 
It  Is  clear,  therefore,  to  me,  that  there  were  two 
claims   in   respect   of    which    the    umpire   could 
adjudicate.    Then,  supposing  the  umpire,  having 
these  two  claims  before  him,  had  given  a  sum  of 
money  in  respect  of  some  damage  which  he  ought 
not  to  have  done ;   that  is  to  say,  suppose  he  had 
said  *'  in  respect  of  the  loss  of  water  you  are  entitled 
to  so  and  so  ;"  I  am  of  opinion  that  his  award  oould 
not  be  overruled  in  respect  of  a  mistake  of  that 
description,  because  he  had  got  jurisdiction  over 
the  subject-matter,  and  it  was  in  his  arbitrium  (aa  I 
have  heard  Lord  Campbell  say)  to  determine,  both  in 
law  and  fact,  what  he  should  give  in  respect  of  that 
matter  as  to  which  he  had  got  jurisdiction.    I  con- 
fess I  prefer  deciding  the  case  on  this  ground  to 
that  which  was  strongly  relied  upon,  and  fortified  by 
Crompton,  J.'s  judgment,  with  regard  to  which  I 
need  not  testify  my  approbation.    It  certainly  doea 
seem  to  me,  although  the  reasoning  in  that  case  was 
very  cogent  and  exceedingly  difficult  to  answer,  a 
very  strange  thing,  indeed,  that  because  a  railway 
company  should  come,  and  not  take  a  bit  of  a  man's 
land,  but  block  up  an  ancient  light,  the  possession 
of  which  is  not  worth  a  farthing  to  him,  yet,  there- 
fore he  is  to  be  admitted  to  make  a  claim,  which, 
but  for  that  light,  he  could  not  have  made — that  is 
to  say,  for  more  or  less  fanciful  damage,  because  the 
railway  happens  to  be  going  near  his  property.     I 
should  like  to  pause  before  I  say  that,  if  this  can^e- 
way  had  been  a  mere  easement,  and  besause  the 
easement  had  been  taken  away,  therefore  the  duke 
was  entitled  to  claim  compensation  in  damages 
which,  unless  the  embankment  had  gone  over  the 
place  over  which  the  easement  was,  he  could  not 
have  claimed. 


Channbll,  B. — I  am  of  opinion  that  the  rule 
in  this  case  should  be  discharged.  I  propose  to 
add  for  myself  very  little  to  the  observations 
that  have  fallen  from  my  Lord  Chief  Baron  and 
from  my  brothers  Martin  and  Bramwell.  I  agree 
that  this  case  ought  to  be  looked  at  as  one  in 
which  the  defendants,  by  the  numerous  pleas  put 
upon  the  record,  have  put  in  issue  everything  that 
could  be  put  in  issue,  and  which  they  thought 
would  tend  to  their  advantage.  Having  listened 
attentively  to  the  arguments  yesterday  and  to-day 
in  support  of  the  new  trial,  and  to  the  application 
for  it,  I  can  only  say  that  the  discussion  upon  the 
new  trial  question  has  more  than  ever  satisfied  me 
that  Uie  court  was  right  in  its  judgment  jresterday 
upon  the  demurrer.  That,  however,  would  not  con-, 
dude  the  question.  There  are  one  or  two  points 
only  which  I  desire  to  notice.  The  plaintiff  made 
sl  prima  fade  case.  It  is  admitted  that  the  award  is 
good  i^>on  the  face  of  it.  The  defendants  did  not 
apply  for  a  nonsuit  or  anything  of  the  sort.  Indeed, 
by  their  learned  counsel,  and  especially  by  Mr.  PhU- 
brick,  who  addressed  us  last,  th^y  admit  in  terms 


MAQISTBATES'  OASES. 


167 


Ex.] 


Bird  v.  Elwbs. 


[Ex. 


that,  upoQ  a.  prima  facie  case  being  made  out  on  the 
put  of  the  plaintiff,  the  onus  was  shifted,  and  then 
fell  upon  the  defendants.      As  nearly  as  I  can 
recollect  those  are  the  yery  words  he  used.    Now, 
how  did  the  defendants  propose  to  sostain  the  onus 
that  is   thus   thrown  upon   them  ?     First,  they 
proposed  to  call,  and  they  did  call,  Mr.  Pollock 
the  umpire,  and   the  question  has   been   argued 
before  us  whether   or  not  the  evidence  of   that 
beamed  gentleman  was  admissible.    I  nhall  say  very 
little  upon  that  point.    I  think  it  was  admissible. 
I  am  disposed  to  go  as  far  as  any  judge  on  the 
'beach  in  upholding  the  rule  that  you  cannot  explain 
a  written  instrument,  or  offer  anything  to  contradict 
it;  that  is,  where  the  instrument  is  to  be  treated  as  a 
i«lid  instrument,  but  is  to  be  varied  in  its  effect  and 
■consequences.    If  you  treat  an  instrument  as  valid, 
and  you  want  to  alter  its  terms,  the  law  will  not  allow 
you  to  do  so,  because  the  proposal  is  to  alter  by  parol 
the  terms  of  a  written  agreement.    But  here  the 
eridlaice  was  not  offered  for  the  purpose  of  explain- 
ing the  award  in  that  sense,  but  for  the  purpose  of 
destroying  it,  and  of  showing  that  there  was  an 
•entire  want  of  jurisdiction.    That  arose  in  this  way. 
There  was  one  gross  sum  awarded  by  the  umpire, 
4uid  the  evidence  of  the  umpire  was  sought  for  in 
order  that  the  sum  (the  8325/.)  might  be,  as  it  were, 
analysed,  and  that  the  learned  judge  who  tried  the 
cause  and  the  jury  might  see,  by  evidence  given,  of 
what  that  8825^  was  composed.    Now  the  evidence 
was  read  under  these  circumstances:  the  learned 
Chief  Baron  said  he  thought  it  better  to  receive  the 
-endence,  subject  to  all  objections.    No  motion  was 
made  on  the  part  of  anyone  for  a  new  trial  on 
the  ground  that  that  evidence  was  inadmissible, 
nor  was   any   application   made;  but   the  plain- 
:tiff   was  to   be  at  liberty  to  mention  the  point 
when    the     case   was    argued,    so    as    to    avoid 
the  expense  of  a  second  rule,  or  of  a  cross  rule.    I 
think,  looking  at  the  way  in  which  the  evidence 
was  received,  we  must  come  to  the  conclusion  diat, 
as  there  might  be  (as  indeed  in  the  opinion  of  the 
<ooii  there  is)  some  doubt  whether  the  evidence 
was  receivafale  or  not,  it  was  prudent  to  receive  it, 
«Dd  to  reaerve  any  question  of  its  admissibility.    If 
it  was  wholly  inadmissible  it  would  be  struck  oat ; 
if,  though  admiasible  (and  I  desire  to  keep  distinctly 
in  mind  the  difference  between  the  admissibility  of 
evidence  and  its  weight  or  effect  when  given),  it 
proves  nothing,  or  nothing  to  the  point,  thcu  the 
^case  is  not  prejudiced  or  affected  at  all  by  the  course 
taken  at  the  trial.    I  think  for  the  reasons  I  have 
^▼en  that  the  evidence  was  admissible,  but  I  do 
not  see  that  it  entitles  the  defendants  to  build  upon 
the  admissibility  of  tbat  evidence  the  argument 
which  they  have  addre^aed  to  us ;  and  upon  that  part 
•of  the  case  I  content  myself  with  referring  to  two 
points.    Mr.  Philbrick  having  admitted  that,  upon 
the  case  for  the  plaintiff  being  closed,  the  onus  was 
"thrown  upon  the  defendants,  he  now  contends  that 
when  it  came  out  that  the  50/.  which,  according  to 
Hr.  Pollock's  evidence  was  given  in  respect  of 
"**  structural  damage,*'  namely,   the  subsidence  of 
the  kitchen,  the  onus  was  again  transferred  to  the 
plaintiff  that  that  "  structural  damage  '*  in  point  of 
fact  existed.    But  it  occurs  to  me  when  it  was 
admitted  that  a  prima  Jade  case  was  proved  on  the 
jiart  of  the  plaintiff,  that  then  that  point  ought  to 
have  been  distinctly  taken  by  the  defendants,  and 
the  plaintiff  have  been  called  upon  to  show  the 
existence  of  such  "  structural  damage."     The  other 
point  which  I  wish  to  notice  is  one  upon  which  I 
conftcs,  at  first,  I  entertained  some  little  doubt ;  but 
it  was  the  only  doubt  in  my  mind  which  arose  in 
the  case.    I  think  the  decisions  are  sound  in  point 
of  law,  and  express  upon  the  point  that  an  umpire, 
when  substituted  for  a  jury,  is  not  to  try  the  title  to 
the  claim.    He  is  to  value  the  claim  and  he  must 


take  the  claim  as  the  plaintiff  presents  it.  Although 
I  thought  at  first  that,  if  the  claim  made  in  respect  of 
this  causeway  was  a  claim  to  an  interest  in  it  for  a 
time  which  was  named,  it  would  not  be  an  objection 
that  the  interest  turned  out  to  be  only  for  eighty 
years  instead  of  for  ninety  years,  the  term 
stated  in  the  notice,  I  am  not,  upon  consideratioa 
sure  that  that  view,  which  I  suggested  yesterday,  is 
right,  and  I  desire  to  withdraw  it.  I  am  not  pre- 
pared to  say,  if  there  is  an  actual  claim  for  a 
period  of  ninety  years,  or  an  interest  commensurate 
with  it,  and  on  the  trial,  every  traverse  being 
taken,  it  is  proved  that  the  interest  was  only  for 
eighty  years,  that  that  would  not  be  fatal  to  the 
plaintiff's  light  to  recover  in  this  action.  But  that 
is  not  at  all  this  case.  By  the  claim  which  the 
duke  sent  in,  and  which  has  been  handed  up  to  U8» 
it  appears  that  he  did  claim  some  interest,  and  he 
claimed  it  for  a  term  whereof  ninety  years,  or 
thereabouts,  was  unexpired.  It  was  necessary  to 
establish,  in  point  of  fact,  to  raise  the  argument, 
that  he  claimed  an  interest  as  legal  lessee  for  a 
term  of  ninety  years.  He  claimed  some  interest 
under  the  lease,  the  date  of  which  he  gave,  and  some 
interest  under  the  two  agreements;  and  all  that 
he  sets  up  is  that  his  interest,  though  partly  legal, 
may  be  partly  equitable,  or  equitable  only.  If  the 
proof  of  the  case  were  that  which  has  been  assumed 
on  the  part  of  the  defendants,  namely,  that  the  duke 
actually  claimed  the  legal  interest  in  this  causeway 
for  a  full  term  of  ninety  years,  or  the  residue  of  a 
term  of  ninety  years,  then  the  objection  would  have 
assumed  a  different  character.  It  is  not  that  the 
defendants  have  not  distinctly  made  the  objection 
so  as  to  let  them  in  to  avail  themselves  of  it ;  but 
there  being  a  traverse,  it  puts  them  upon  proof,  and 
that  the  evidence  does  not  sustain  the  allegation  of 
interest.  On  looking  carefully  at  the  notice  which 
the  duke's  agents  gave  and  especially  at  the  terms 
of  the  allegation  in  the  declaration,  I  am  of  opinion 
that  there  was  no  failure  of  proof  to  sustain  that 
allegation,  and  that,  in  other  words,  it  is  not  proof 
of  an  interest  for  a  less  period  of  time  than  that 
which  by  the  notice  he  claims.  I  do  not  think  it 
necessary  to  add  anything  to  what  the  court  has 
said  upon  the  true  construction  of  the  lease  of  1810. 
The  duke  took  an  interest  in  the  soil;  and  .whether 
it  was  an  interest  in  the  nature  of  an  easement  only 
or  not,  it  was  nevertheless  such  an  interest  in  its 
duration  in  point  of  time,  as  entitled  him,  in  my 
opinion,  to  the  compensation  that  has  been  awarded 
to  him  in  this  case. 

Rule  discharged* 

Attorneys  for  the  plaintiff,  Nicholi,  Burnett^  and 
Newman,  8,  Howard-street,  Strand,  W.  C« 

Attorney  for  the  defendants,  W,  Wyhe' Smith, 
Solicitor  to  the  Metropolitan  Board  of  Works, 
Spring-gardens,  S.W. 


Wedneiday,  May  27, 186& 

Biao  V.  Elwes. 

JjBOidlord  and  tenant — Covenant  to  repair — Expense  of 
deemuna  of  mmamental  piece  of  water — Ayriement  by 
landlord  to  pay  all  ratee^  taaxSy  tithee,  and  other 
charges  payable  in  respect  of  the  premises— Removal 
ofnniiance^Expense  oj^'*^  Default  of  occupier" — 
Nuisances  Removal  Act  1855  (18  j*  19  Vict,  c.  121) 
«.  12,  14,  an(f  19. 

By  an  agreement  for  a  hose  the  landlord  agreed  to  re- 
pair  the  demised  premises^  and  also  to  pav  and 
discharge  all  rates,  taxes,  tithes,  and  other  charges 
payable  in  respect  of  the  premises.  Part  of  these 
premises  consisted  of  a  piece  of  ornamental  water,  A 
deposit  of  mud  formed  in  this  water,  consisting  fiortly 
of  decayed  vegetable  matter  and   house   £mnage. 
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which  became  a  nuisance.  The  local  authority  took 
proceedings  agaivst  the  tenant  as  the  person  by  whose 
default  the  nuisance  arose,  and  ultimately  made  an 
order  upon  him  for  the  removal  of  the  same.  The 
tenant  had  previously  to  the  making  of  the  order,  but 
after  the  commencetnent  of  the  proceedings  against  him, 
entered  into  an  agreement  with  a  person  for  the 
removal  of  the  deposit  and  the  cleansing  of  the 
ornamental  water  to  the  satisfaction  of  the  inspector  of 
nuisances,  for  the  sum  of  100/.,  which  he  paid  upon 
tlie  completion  of  the  work,  and  for  the  recovery  of 
which  he  afterwards  brought  )iis  action  against 
the  landlord. 

Held,  that  the  landlord  loas  not  bound  under  the  covenant 
to  repair  to  cleanse  the  ornamental  water,  and  with 
respect  to  so  much  of  the  sum  paid  as  was  paid  for 
the  removal  of  the  nuisance,  the  plaintiff  teas  not  enti- 
tled to  recover  it  under  the  agreement,  as  a  charge 

*  payable  in  respect  of  the  premises,  or  as  money  paid 
for  the  defendant  at  his  request. 

The  Nuisances  Removal  Act  1855  only  makes  the  ex- 
penses  of  carrying  out  an  order  for  removal  of  a 
nuisance  a  charge  upon  the  premises,  in  the  case 
of  nuisances  caused  by  the  default  of  the  owner  of  the 
pretnises. 

ThiB  was  a  special  case  stated  for  the  opinion  of 
the  court.  The  action  was  brought  to  recover  a 
sum  of  105/.,  expended  by  the  plaintiff  in  the 
manner  following,  viz.,  37/.  in  and  about  the  abating 
of  a  nuisance,  viz.,  a  stench  arising  from  certain 
mud  in  a  sti'eam  of  ornamental  water  forming  part 
of  certain  property  held  by  the  plaintiff  as  tenant 
to  the  defendant,  called  Stoke  College,  situate  in 
Clare,  in  the  county  of  Suffolk,  and  68/.  in  the 
removal  of  certain  other  mud  from  the  said  stream 
of  ornamental  water.  On  the  8rd  March  1862  an 
agreement  in  writing  was  entered  into  between  the 
plaintiff  and  the  defendant,  which  was  so  far  as 
material  as  follows : 

Memoiundum  of  agreement  made  the  3rd  day  of  March 
1862,  between  John  Elton  Henry  El^cfl,  of  &c,  hereinafter  called 
the  landlord,  of  the  one  part,  and  Robert  Wllberforoe  Bird,  of, 
Ac,  hereinafter  called  the  tenant,  of  the  other  part,  whereby  the 
said  landlord  agrees  to  let  all  that  mansion  house,  known  as 
Stoke  College,  in  the  county  of  Suffolk,  with  the  offices,  build- 
bgs,  coach-houses,  and  stables,  lawn,  pleasure  grounds,  and 
gardens,  and  eighteen  acres  of  meadow  land  or  graas  land 
thereto  attached,  be  the  same  more  or  less,  Iks  late  in  the 
occupation,  Ac.,  with  the  fixtures,  furniture,  china,  glass,  and 
effects,  as  more  particularly  described  in  an  inyentory  to  be 
made  and  signed  by  or  for  either  of  the  sold  parties  on  or 
before  taking  possession,  together  with  the  sole  rights  of 
bunting  and  fishing  oyer  the  whole  estate  of  Stoke  College, 
and  the  lands  belonging  to  the  said  landlord,  the  same  con- 
sisting of  8000  acres,  more  or  less,  from  the  25th  day  of 
March  instant  for  the  full  space  or  period  of  three  years;  at 
and  for  the  clear  yearly  rental  of  2751,  payable  half 
yearly,  on  the  25th  day  of  March  and  the  29th  day 
of  Sept,  the  first  of  such  half-yearly  payments  to  become 
due,  and  to  be  made  on  the  29ih  day  of  Sept  next,  and 
the  said  tenant  agrees  to  take  the  hoitse  on  the  terms  afore- 
said, and  to  pay  the  rent  as  the  same  shall  become  due,  to  use 
the  same  premises  solely  as  a  private  residence,  and  not  to 
underlet  or  part  with  possession  of  the  same  without  the  con- 
sent in  writing  of  the  said  landlord  for  that  purpose  first  had 
and  obtained,  and  not  to  remove  or  suffer  to  be  removed 
therefrom  under  any  pretence  whatever,  the  whole  or  any 
part  of  the  said  furniture  and  effects,  to  keep,  and  at  the 
expiration  of  the  said  tenancy  to  quit  and  deliver  up  posses 
sion  of  the  said  residence,  premises,  and  furniture  as  per  in- 
yentory aforesaid  in  as  good  order,  state,  and  condition  as  the 
same  now  are,  fair  wear  and  tear,  and  accidental  damage  by 
fire  in  the  mean  time  excepted,  and  in  the  event  of  any  loss, 
damage,  or  breakage  other  than  hereinbefore  provided  for, 
to  make  good  the  same  or  allow  a  fair  compensation  .  .  . 
The  said  tenant  further  agrees  at  his  own  expense  to  keep  and 
leave  the  said  gardens  properly  stocked  and  cropped  according 
to  the  season  of  the  year,  and  to  keep  the  roofs  and  gutters  of 
the  premises  clear  from  leaves  and  snow.  .  .  The  said 
landlord  agrees  to  keep  the  said  mansion-house  and  premises, 
and  the  water  pipes  and  pumps  In  good  and  substantial 
repair,  and  to  pay  and  discbarge  all  rates,  taxes,  tithes,  and 
other  charges  payable  in  respect  of  the  said  premises  during 
the  said  tenancy.  It  is  hereby  further  agreed  that  the  said 
tenant  shall  have  the  option  of  giving  six  months  notice,  viz., 
on  or  before  the  29th  Sept.  1  jG4,  in  writing  to  the  said  land- 
lord prior  to  the  expiration  of  the  said  tenancy,  of  renewing 


the  said  tenancy  for  a  further  period  of  two  years  upon  the 
terms  and  conditions  of  the  present  agreement,  and  should  he 
exercise  snoh  option,  he  shall  have  a  further  power  of  ooa." 
tinuing  l^e  tenancy  on  the  terms  aforesaid,  for  a  looond 
period  of  two  years,  making  seven  years  in  all,  by  glvinj^ 
notice  to  the  said  landlord  in  writing  on  or  before  the  29tb 
Sept.  1866. 

The  plaintiff  entered  into  possession  of  the  pro- 
perty mentioned  in  the  agreement,  and  exercised 
the  option  of  renewing  the  said  tenancy. 

Ill  the  grounds  of  Stoke  College,  and  forming^ 
part  of  the  said  property,  is  a  stream  of  ornamental 
water  communicating  by  sluice  gates  with  the  rirer 
Stour,  which  is  adjacent  to  the  said-  property,  and 
of  which  river  it  is  a  diversion. 

In  the  months  of  July,  August,  and  September,  in 
the  year  18G6,  there  existed  in  the  said  stream  of 
ornamental  water  two  separate  deposits  of  foul  mud, 
being  nuisances,  which  were  partly  composed  of 
an  accumulation  of  perishing  vegetable  matter  and 
house  drainage.  In  April  1 866  a  correspondence  took 
place  between  the  plaintiff  and  defendant  relative 
to  the  state  of  the  ornamental  water,  in  which  the 
plaintiff  proposed  certain  measures  for  the  cleaning^ 
out  of  the  river,  which  the  defendant  declined  to 
adopt  except  on  the  terms  that  the  plaintiff  should 
bear  half  the  expense,  which  he  refused  to  do. 

In  Aug.  1866  two  of  the  plaintiff's  servants, 
living  in  cottages  adjoining  the  ornamental  water, 
and  near  to  one  of  the  deposits  before  mentioned, 
were  attacked  with  diarrhoea,  and  the  doctor  who 
attended  them  wrote  a  letter  to  the  plaintiff, 
adverting  to  a  bad  smell  arising  from  the  decayetl 
vegetable  matter  and. mud  at  the  end  of  the  water 
just  behind  the  cottages. 

The  plaintiff  forwarded  this  letter  to  the  inspector 

of  nuisances  for  the  district,  and  on  the  24th  Aug. 

1866;  the  said  inspector,  after  inspecting  the  said 

stream  of   water,  attended  before  the   board   of 

guardians  for  the  Risbridge  Union,  being  the  local 

authority  for  the  said  union,  and  in  accordance  with 

the  Nuisances  Removal  Acts  (18  &  19  Vict.  c.  121, 

and  28  &  24  Vict.  c.  77),  gave  a  notice  in  writing  to 

the  said  board  of  the  existence  of  a  nuisance  apon 

the  said  premises  occupied  by  the  plaintiff  in  the 

following  terms : 

I  the  nnderstgned  and  described,  being  the  inspector  of  md- 
sanoes  for  Uie  Oiare  district  of  the  said  union,  do  hereby  give  y  oa 
notice  that  there  exists  In  and  upon  the  river  and  premises 
situate  at  Stoke  College,  in  the  parish  of  Stoke,  next  Clare,  in 
the  said  county,  in  your  district,  under  the  Nuisances  Bemoval 
Act  for  England  ISdfi,  the  following  nuisance,  viz ,  a  preat 
stench  arising  from  the  decayed  vegetable  matter  and  mud 
in  the  ornamental  water  at  Stoke  College  at  the  back  of 
certain  cottages  on  the  said  premises,  situate  by  the  side  of  tba 
road  leading  from  Stoke  to  Ashen,  which  aaid  stench  is  a 
nuisance  and  injurious  to  health,  and  that  such  nuiaanoe  la 
caused  by  the  accumulation  of  such  decayed  vegetable  matter 
and  mud  in  the  said  water. 

The  inspector  was  thereupon  directed  by  the 
board  to  give  notice  to  the  plaintiff  that  the 
premises  would  be  entered  uponr  and  examined 
under  the  Nuisances  Removal  Act  1855,  which  he 
accordingly  did  on  the  24th  Aug. 

On  the  7th  Sept.  the  inspector  again  attended 
before  the  board,  and  informed  them  that  the 
nuisance  was  not  removed,  and  they  therefore  made 
an  order  directed  to  the  inspector,  ordering  and 
empowering  him  to  make  complaint  under  the 
Nuisances  Removal  Act  to  the  justices. 

On  the  10th  Sept.  1866  the  inspector  accordingly 
laid  an  information  and  applied  for  a  summons 
against  the  plaintiff  in  respect  of  the  nuisance  which 
was  described  as  in  the  notice  given  to  the  board  of 
guardians  mentioned  above,  and  as  arising  from  the 
default  of  the  occupier  of  the  premises. 

A  summons  was  accordingly  issued  against  the 
plaintiff.  Upon  receipt  of  the  summons  the  plaintiff 
wrote  to  the  defendant  informing  him  of  the  fact 
that  proceedings  had  been  taken,  and  requesting 
to  know  whether  he  should  make  arrangements  for 
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cleansing  the  ornamental  water.  The  defendant  in 
answer,  by  letter  dated  17th  Sept.  requested  the 
plaintiff  to  take  no  steps  till  he  heard  further  from 
him,  and  on  the  20t]i  Sept.  wrote  to  say  that  only  a 
small  portion  of  the  water  required  cleansing  in 
order  to  abate  the  nuisance,  and  requested  the 
plaintiff  to  state  to  the  magistrates,  in  answer  to  the 
summons,  that  what  was  needful  would  be  done  by 
him  at  once,  and  stated  that  if  the  plaintiff  had 
already  begun  the  cleansing  of  the  whole  of  the 
water  on  his  responsibility  he  would  have  nothing 
to  do  with  it. 

On  the  18th  Sept.  the  plaintiff  entered  into  an 
agreement  with  a  person  of  the  name  of  Dvson  for 
removing  all  the  mud  from  the  ornamentiu  water, 
to  the  satisfaction  of  the  inspector  of  nuisances,  for 
the  sum  of  100/.  On  the  22nd  Sept.  the  plaintiff 
wrote  the  defendant  giving  notice  of  his  intention 
to  continue  his  tenancy. 

The  defendant,  in  his  answer  to  this  letter,  said : 
^  With  regard  to  the  rirer  business,  I  hare  nothing 
further  to  say.  As  you  have  begun  it  on  your  own 
responsibility  it  is  taken  out  of  my  hands  altogether." 
Dyson  commenced  the  work  on  the  19th  Sept.  1866, 
and  finished  it  on  Oct.  11. 

The  whole  of  the  work  done  by  midday  on 
Sept.  24  consisted  of  the  removal  of  seven-elevenths 
of  the  mud  which  caused  the  deposit  near  the 
cottages,  and  ISL  I3s,  was  the  cost  of  this  portion. 
On  the  24th  the  plaintiff  attended,  pursuant  to  the 
summons,  before  the  justices.  The  justices  made  an 
order  in  the  following  terms : 

To  tho  occupier  of  Stoke  College,  situate  at  Stoke,  nex 
Clare,  in  the  eoantr  of  Suffolk,  or  to  the  guardiana  of  the 
poor  of  Biabridge  union,  or  the  ooanties  of  Suffolk  and  Eaaex, 
or  to  their  leryants  and  agents,  and  to  all  whom  it  may 
ooooem: 

County  of  Suffolk  to  wit  Whereas  on  the  10th  day  of 
September  next  complaint  was  made  before  the  Bct.  William 
Mayd,  clerk,  one  of  Her  Uajeaty's  justices  of  the  peace  in  and 
for  tlie  county  stated  in  the  maiigln,  by  John  Smoothey,  of 
Clara,  in  the  said  county,  one  of  the  inspectors  of  nuisances 
la  the  aaid  uclon,  on  behalf  of  the  said  guardians  of  the  poor 
of  tbe  said  Bisbridge  Union,  that  in  and  upon  certain  pre- 
miaee,  altaate  at  Stoke  next  Clare  aforesaid,  in  the  district 
imder  the  Nuisances  SemoviJ  Act  for  England  185^,  of  the 
complainant  above  named,  the  following  nuisance  there 
existed,  to  wit,  a  great  stench  arose  from  the  decayed  vege- 
table matter  and  mod  in  the  ornamental  water  at  Stoke 
College,  In  the  said  county  of  Suffolk,  at  the  back  of  certain 
cottages  on  the  said  premises,  situate  by  the  side  of  the  rood 
leading  from  Stoke  aforesaid  to  Ashen,  and  which  said  stench, 
ia  »  nniaanoe  and  injurious  to  health,  and  that  such  nuisance 
la  ceoaed  by  an  accumulation  of  such  decayed  mattor  and 
mod  in  the  said  water,  and  that  the  said  nuisance  was  caused 
hy  the  default  of  the  occupier  of  the  said  premises.  And 
wheceas  B.  W.  Bird,  the  occupier  within  the  meaning  of  tho 
■aid  Nuisances  Bemoval  Act  for  England  1856,  hath  this 
day  appeared  before  us  justices,  being  two  of  Her  Majesty's 
jnatiioes  in  and  for  the  county  aforesaid,  sitting  in  petty 
seaaiotts  at  our  usual  place  of  meeting,  to  answer  the  matter 
of  tlie  said  complaint :  Now  upon  proof  here  had  before  us 
that  the  nuisance  so  complained  of  doth  exist  on  the  said 
premises,  we,  in  pursuance  o'  the  said  Act,  do  order  that 
the  said  occupier,  within  twenty-five  days  from  the  service  of 
this  order,  or  a  true  copy  thereof  according  to  the  said  Act, 
do  remove  the  Mid  decayed  vegetable  matter  and  mud  in  the 
said  ornamental  water,  so  that  the  same  shall  be  no  longer  a 
nuisance  or  Injurious  to  health  as  aforesaid,  and  if  the  above 
order  for  abatement  be  not  complied  with,  then  we  do  autho- 
rise and  require  you,  the  said  guardians  of  the  poor  of  the  said 
Bisbridge  union,  from  time  to  time  to  enter  upon  the  said 
premises  and  to  do  all  such  works,  matters  and  things  as  may 
be  necessary  for  carrying  this  order  into  execution  according 
to  the  Act  aforesaid. 

The  plaintiff  paid  H.  Djson  the  sum  of  10)/. 
pursuant  to  the  agreement,  and  5/.  to  the  inspecto- 
for  his  superintendence,  which  said  sums  were  rea 
sonable  sums  for  the  work  done.  The  cost  of  the 
work  done  in  remoTing  the  deposit  near  the 
cottages  was  21/.  The  cost  of  removing  the  other 
deposit  which  was  at  tho  other  end  of  the  water  was 
IgZ  The  court  were  to  have  power  to  draw 
inferences  of  fact,  and  the  pleadings  were  to  be 
considered  as  part  of  the  case.  The  question  for 
the  court  was  whether  the  plaintiff  was  entitled  to 


recover  from  the  defendant  the  said  sums  of  lOOL 
and  5/1,  or  any  and  what  part  of  them. 

The  pleadings,  so  far  as  material,  were  as  follows. 
The  first  count  of  the  declaration  set  out  the  agree- 
ment, and  averred  that  certain  taxes  and  charges 
became  payable  in  respect  of  the  premises,  yet  the 
defendant  did  not  pay  and  discharge  them. 

The  second  count  was  a  similar  count,  and  the 
third  count  was  for  work  done  and  money  paid  for 
the  defendant  at  his  request. 

The  defendant  pleaded,  inter  alia,  that  the  said 
taxes  and  charges  did  not  become  payable  as  alleged. 
And  to  the  third  count,  never  indebted. 

The  Nuisances  Removal  Act  1855  (18  &  19  Vict, 
c  121),  83.  12,  14, 19,  and  20,  enacts  as  follows : 

Sect.  12 : 

In  any  case  where  a  nuisance  Is  so  ascertained  by  the  local 
authority  to  exist,  or  where  the  nuisance  in  their  opinion  did 
exist  at  the  time  when  the  notice  was  given,  and  although  the 
same  may  have  been  since  removed  or  olscontinued.  Is  in 
their  opinion  likely  to  recur  or  to  be  repeated  on  the  same 
premises,  or  any  part  thereof,  they  shall  caq^  complaint 
thereof  to  be  made  before  a  justice  of  the  peace,  and  such 
justice  shall  thereupon  Issue  a  summons  requiring  the  porson 
by  whose  act,  default,  permission,  or  sufferance  the  nuisance 
arises  or  continues,  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  premises  on  which 
the  nuisance  arises,  to  appear  before  any  two  justices  in  pet^ 
sessions  assembled,  at  their  annual  place  of  meeting,  who 
shall  proceed  to  inquire  into  the  said  complaint,  and  if  it  be 
proved  to  their  sansfaction  that  the  nuisance  exista,  or  did 
exist  at  the  time  when  the  notice  was  given,  or  if  removed  or 
discontinued  since  the  notice  was  given,  that  it  is  likely  to 
recur  or  to  be  repeated,  the  justices  shall  make  an  order  in 
writing  under  their  hands  and  seals  on  such  person,  owner,  or 
occupier  for  the  abatement  or  discontinuance  and  prohibition 
of  the  ncdsance  as  hereinafter  mentioned,  and  shall  also  make 
an  order  for  payment  of  all  costs  Incurred  up  to  the  time  of 
hearing  or  making  the  order  for  abatement,  or  discontinuance, 
or  prohibition  of  the  nuisance. 

Sect.  U: 

Any  person  not  obeying  the  said  order  for  abatement  shall, 
if  he  fail  to  satisfy  the  justices  that  helias  used  due  diligence 
to  carry  out  such  order,  be  liable  for  every  such  offence  to  a 
penalty  of  not  more  than  10«.  per  day  during  his  default,  and 
any  person  knowingly  and  wilfully  acting  contrary  to  the  said 
order  of  prohibition,  shall  be  liable  for  every  such  offence  to 
a  penalty  not  exceeding  20c  per  day  during  such  contrary 
action,  and  the  local  authority  may,  under  the  power  of  entry 
given  by  this  Act,  enter  the  premises  to  which  the  order 
relates,  and  remove  or  abate  the  nuisance  condemned  or  pro- 
hibited, and  do  whatever  may  be  necessary  in  execution  of 
such  order,  and  charge  the  cost  to  the  person  on  whom  the 
order  Is  made  as  hereinafter  provided. 

Sect.  19. 

All  reasonable  costs  and  expenses  from  time  to  time 
incurred  In  making  a  complaint  or  giving  notice  or  In  ob- 
taning  an  order  of  justices  under  this  Act,  or  in  carrsring  the 
same  into  effect  under  this  Act,  shall  be  deemed  to  be  money 
paid  for  the  use  and  at  the  request  of  the  person  on  whom  the 
order  Is  made  .  .  .  and  In  cose  of  nuisances  caused  by  the 
act  or  default  of  the  owner  of  the  premises,  the  Bsdd  premlsea 
shall  be  and  continue  chargeable  with  such  coste  and  expenses 
and  also  with  the  amount  of  anv  penalties  incurred  under  this 
Act  until  the  same  be  fully  discharged,  provided  that  such 
coste  and  expenses  shall  not  exceed  in  the  whole  one  years* 
rack  rent  of  the  premises.  And  such  coste  and  expenses  and 
penalties,  together  with  the  charges  of  suing  for  the  same,  may 
be  recovered  in  any  County  or  Superior  Court  or  if  the  local 
authority  think  fit,  before  any  two  justices  of  the  peace. 

Sect.  20.  provides  for  proceedings  before  justices 
to  recover  expenses. 

The  Sanitary  Act  18C6  (29  &  80  Vict,  c  90)  s.  34, 

provides  as  follows  :^> 

It  shall  be  lawful  for  the  nuisance  authority,  at  their  discre- 
tion, to  require  the  payment  of  any  coste  or  expenses  which 
the  owner  of  any  premises  may  be  liable  to  pay  under  tho 
said  NnisaDoe  Bemoval  Acta  or  this  Act,  either  from  the  ovmer 
or  from  any  person  who  then  or  at  that  time  thereafter  oc- 
cupies such  premises,  and  such  owner  or  occupier  shall  be 
liable  to  pay  the  same,  and  the  same  shall  be  recovered  in 
manner  authorised  by  the  Nuisance  Bemoval  Acta  and  the 
owner  shall  allow  such  occupier  to  deduct  the  sums  of  money 
which  he  so  pays  from  his  rent  from  time  to  time  becoming  due 
in  respect  of  the  said  premises  .  .  .  provided  also  that 
nothing  therein  contained  shall  be  taken  to  affect  any  contract 
made  or  to  be  made  between  any  owner  or  occupier  of  any 
house,  building,  or  other  property  whereof  it  is  or  may  be 
agreed  that  the  occupier  ahall  pay  or  discharge  all  rates,  dues^ 
and  sums  of  money  payable  in  respect  of  such  house,  building, 
or  other  property,  or  to  affect  any  contract  whatsoever  between 
,  landlord  and  tenant 
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Hon.  A,  Thesiger  (^Denman,  Q.  C.  with  him)  for  the 
plaintiff.    The  question  is  whether  the  landlord  is 
liable  to  repay  the  plaintiff  the  whole  or  part  of  the 
sum  of  lOol    I  contend  that  under  the  agreement 
it  was  the  landlord's  duty  to  cleanse  this  ornamental 
water ;  and  if  that  be  so  the  whole  sum  is  recover- 
able.   If  that  be  not  so  it  will  be  contended  that  the 
order  only  referred  to  the  deposit  near  the  cottages, 
and  so  only  the  expense  of  removing  that  was  a 
charge  within  the  agreement ;  but  I  shall  contend 
that  the  whole  of  the  work  done  with  resi>ect  to  the 
removal  of  tht  two  deposits  was  within  the  order  and 
necessary  to  prevent  a  recurrence  of  the  nuisance. 
With  respect  to  the  question  whose  duty  it  was  to 
cleanse  the  ornamental  water,  I  say  that  by  the 
agreement  it  was  the  landlord's  duty  to  do  all  that 
was  necessary  to  keep  the   premises  in  tenantable 
repair.    We  must  look  what  the  intention  of  the 
parties  was ;  the  lease  was  a  lease  for  a  short  period 
of  a  furnished  house,  and  it  is  usual  in  such  cases 
for  the  landlord  to  take  such  charges  on  himself. 
Only  two  things  are  specified  which  the  tenant  is 
to  do,  and  they  are  just  those  small  matters  which 
occur  from  day  to  day,  such  as  cleaning  choked-up 
gutters,  which  it  is  necessary  for  the  occupier  to 
attend  to  that  the  premises  may  not  be  injured. 
This  it  must  be  remembered  was  only  an  agreement 
for  a  lease,  and  would  not  specify  so  fully  the  in- 
tentions of  the  parties  as  a  regular  indenture  of 
demise.     [Kellt,  C.  B. — You  have  no  breach  in 
your  declaration  for  not  cleansing  out  the  water. 
Can  you  treat  the  expense  of  cleansing  as  money 
paid  ?]    Clearly  as  to  so  much  as  was  within  the 
order ;  that  was  paid  by  compulsion  of  law.     In 
Davidson's  Precedents,  voL  5,  part  1,  248,  under  the 
head  of  "  covenant  to  repair  and  keep  in  repair,"  a 
covenant  involving    the  obligation  to  cleanse,   is 
given.    In  the  second  schedule  to  the  8  &  9  Vict, 
c.  124,  the  form  of  words  in  column  1  is  to  have 
the  effect  of  the  words  in  column  2,  and  the  third 
form  in  column  1  is   "and  to  repair;"  and  we  find 
under  the  corresponding  number  in  column  2  that  it 
includes  cleansing.    This  water  is  a  part  of  the 
premises,  and  the  expression   "repair"    must  be 
construed  secwuium  anhjeetam  materiam :   (Bcnratt  v. 
The  Duke  of  Bedford,  6  T.  R.  602.)     The  payment 
made  by  the  plaintiff,  or  at  any  rate  all  that  was  paid 
under  the  order,  constituted  a  charge  on  the  premises 
within  the  meaning  of  the  agreement,  by  virtue  of 
the  18  &  19  Vict,  c  121,  as.  12  &  19.  [Channsll,  B. 
-~I8    it    not  a  difficulty    in  your  way  that   the 
or^  of  justices  finds  that  the  nuisance  arose  by  the 
plaintiff's  default  ?]    That,  my  lord,  is  only  for  the 
purposes  of  the  Act,  and  as  between  the  plaintiff  and 
the  public    [Kblly,  C.  B. — On  whom  is  the  charge 
ultimately  to  fall  by  the  Act  ?]  The  policy  of  th?  Act 
appears  to  be  that  the  order  may  be  made  upon  occu- 
pier or  owner,  but  that  the  liabilities  of  the  parties 
under  contracts  as  between  themselves  shall  not  be 
interfered  with.  [Kelly,  C.  B. — ^It  would  seem  then 
to  come  back  to  the  question  who,  under  the  agree- 
ment, was  bound  to  cleanse,  &c.  ?]  This  cleansing  of 
the  water  was  not  a  work  that  would  want  doing  con- 
stantly, but  only  at  long  intervals,  and  thus  it  was 
in  the  nature  of  a  work  for  the  permanent  benefit 
of  the  premises ;  now  all  the  cases  have  been  cases 
decided  with  respect  to  covenants  by  tenants,  and 
the  covenants  have  always  been  construed  most 
strongly  against  the  covenantors,  even  when,  as  in 
many  of  the  cases,  the  expenaes  were  incurred  for 
the  permanent  benefit  of  the  premises;  a  fortiori 
where  the  landlord  is  covenantor   such    charges 
ought  to  be  borne  by  him : 

Suxet  V.  Seoffer,  2  C.  B.,  N.  S.,  119; 

Waller  v.  Antk^  3  M.  &  W.  812 ; 

Payne  v.  Burridge,  12  M.  &  W.  727. 

In   Tidswell  v.    WhitwortA,  L.  Rep.  2  C.  P.  826 
15  L.  T.  Rep.  N.  S.  574 ;  B6  L.  J.  103,  C.  P. ;  the 


case  was  distinguished  from  Siveet  v.  Seager,  on  the 
ground  that  there  was  a  penalty  for  a  breach  of  a 
duty  imposed  by  an  Act  of  Parliament,  and  no 
charge  on  the  premises.  In  Thompson  v.  Lapworth, 
L.  Rep.  3  C.  P.  149 ;  17  L.  T.  Rep.  N.  S.  507  ;  the 
court  distinguished  the  case  of  TidswdlY,  Whitworthf 
and  held  that  the  charge  was  within  the  covenant. 
[Bravwell,  B.— That  is  a  very  strong  case  for  yoa 
for  if  it  was  rightly  decided  it  would  seem  to  show 
that  such  a  charge  was  within  the  words  here  used, 
or  if  wrongly  decided  that  the  landlord  ought  to 
pay  such  a  charge.  Ebllt,  C.  B. — Suppose  there 
had  been  an  express  coveuant  by  the  tenant  to 
cleanse  the  water,  and  by  breach  of  that  covenant, 
these  expenses  had  been  incurred,  according  to  your 
contention  the  landlord  would  have  to  pay  tliena.] 
No ;  because  that  would  show  that  the  landlord  was 
not  intended  to  bear  auch  a  charge.  [Kelly,  C.  B. 
Does  it  not  all  come  to  this,  who  is  under  the  agree- 
ment to  cleanse  the  water  ?]  I  say  when  the  whole 
acope  of  the  agreement  shows  the  landlord  was  to 
repair,  the  word  "charge"  is  sufficiently  large  to 
cover  these  expenses.  [Kelly,  C.  B.— There  is  » 
third  case  which  may  be  supposed ;  suppose  there  is 
no  contract  as  to  the  matter,  and  the  water  becomes 
a  nuisance,  and  neither  party  being  bound  to  touch 
it,  the  public  authority  interferes,  you  say  that  then 
there  may  be  a  charge  within  this  agreement  ?]  It 
cannot  be  argued  that  the  plaintiff  is  entitled  to 
recover  as  a  "  charge  "  the  part  of  the  smn  expended 
on 'the  removal  of  the  mud  other  than  the  two 
deposits  which  were  nuisances,  so  as  to  that,  if  the 
landlord  is  not  bound  to  cleanse  under  the  coveoMit 
to  repair,  he  must  fail.  He  must,  however,  at  any 
rate  be  entitled  to  recover  the  7/.  spent  in  removing 
the  deposit  near  the  cottages  after  the  order  was 
made.    He  also  cited 

Hurst  V.  Burst,  4  Ex.  Ch.  671. 

J.  Dixon  (with  him  Garth,  Q.  C.)  for  the  defend- 
ant. [Kelly,  C.B.— You  may  confine  your  argu- 
ment to  the  expenses  connected  with  the  removal 
of  the  deposit  near  the  cottages.  We  are  all  of 
opinion  that  the  order  of  the  nuisance  authorities 
was  not  intended  to  relate  to  anything  but  that,  and 
that  the  rest  of  the  expenses  were  clearly  not 
recoverable,  no  obU^tion  to  tdeaase  the  water  being 
thrown  on  the  landlord  by  the  agreement.  You 
must  therefore  direct  our  attention  to  the  statuteu 
that  we  may  see  if  this  payment  was  compulsory.] 
The  question  is,  whether  this  was  a  *' charge^ 
payable  in  respect  df  the  premises.  Charge  payable 
in  respect  ot  the  premises  must  be  something 
ejusdem  generis  with  rates,  taxes,  and  tithes.  It  really 
comes  to  -this :  Is  a  person  who  occupies  premises, 
and  is  found  to  have  caused  a  nuisance  by  his  own 
default,  entitled  to  treat  the  expenses  occasioned  in 
complyiog  with  an  order  of  the  nuisance  authority 
as  a  charge  within  such  a  covenant  ?  The  person 
who  is  in  the  first  instance  to  be  summoned  under 
the  Nuisances  Removal  Act  is  the  person  by  whose 
default  the  nuisance  arises.  In  this  case  that  was 
the  occupier,  and  then  an  order  is  to  be  made  on 
him  for  removal  of  the  nunanee.  It  is  only  in  the 
event  of  this  order  being  disobeyed,  and  when  the 
nuisance  arises  by  default  of  the  owner,  that  the 
Act  makes  the  expenses  of  carrying  the  order  into 
effect  a  charge  on  the  premises.  [Bramwbll,  B.^ 
This  is  really  only  like  a  case  of  a  foul  pig  sty,  or 
a  nuisance  of  that  sort.]  There  was  no  default  on 
the  owner's  part  here.  (He  was  then  stopped  by 
the  Court.) 

Kelly,  C.  B. — ^Thls  is  an  action  brought  against 

the  defendant  to  recover  a  sum  of  money  paid  by 

the  plaintiff,  the  tenant  of  certain  premises  of  whidi 

I  the  defendant  was  the  owner,  for  the  expenses  of 

I  cleansing  a  piece  of  ornamental  water      The  claim 
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was  first  put  on  the  ground  that  the  landlord  was 
bound  to  cleanse  this  water  under  an  agreement  by 
which  the  landlord  was  to  keep  the  premises  in 
repair,  and  that  it  was  a  breach  of  Xhat  agreement 
to  allow  the  mud  to  accumulate  so  that  the  water 
became  a  nuisance  to  the  occupier.  We  are  of 
opinion  that  this  is  not  so,  and  the  duty  of  cleansing 
this  piece  of  water  was  not  cast  upon  the  defendant 
by  the  contract.  The  piece  of  water  was  part  of 
the  demised  premises,  and  it  might  be  incumbent  on 
the  landlord  under  the  contract  to  keep  the  pre- 
mises in  repair,  to  keep  the  water  from  bursting  its 
bank,  or,  if  there  be  any  sluices  or  machinery  con- 
nected with  it,  to  keep  them  in  order ;  but  there 
being  no  such  words  in  the  contract  as  ^*  cleanse " 
or  "  drain,"  we  think  neglect  to  cleanse  the  water 
is  not  a  breach  of  any  stipulation  of  the  agreement. 
This  disposes  of  the  whole  claim  except  the  sum  of 
211,  which  is  claimed  as  payable  upon  other  grounds. 
It  appears  that  an  accumulation  of  mud  took  place 
in  one  portion  of  the  water,  which  became  a  nuisance, 
and  proceedings  were  taken  with  respect  to  that 
under  the  Nuisances  Removal  Act.  We  think  that 
those  proceedings  applied  only  to  the  deposit  at  the 
back  of  the  cottages ;  and  it  seems  that  with  respect 
to  that  information  was  given  to  the  local  authori- 
ties, and  proceedings  were  instituted.  The  magis- 
trates made  an  order  for  the  id>atement  of  the  nui- 
sance, and  for  the  purpose  of  the  removal  of  tliis 
deposit  certain  expenses  were  incurred  by  the 
plaintiff,  some  before  and  some  after  the  order, 
amounting  in  all  to  2  U  These  expenses  the  plain- 
tiff now  contends  he  is  entitled  to  recover  under 
that  part  of  the  agreement  by  which  the  landlord 
agrees  to  pay  and  discharge  all  rates,  taxes,  tithes 
and  other  charges  payable  in  respect  of  the  premises. 
The  plaintiff  contends  that,  this  order  having  been 
made,  and  these  expenses  incurred  in  complying 
with  it,  which  were  paid  by  him,  these  expenses 
constituted  a  charge  within  the  meaning  of  the 
agreement,  and  one  which  the  defendant  was  there- 
fore liable  to  pay.  But  on  looking  to  the  words  of 
the  Act  it  is  dear  that  these  expenses  never  con- 
stituted a  charge  payable  in  respect  of  the  premises. 
To  make  the  sum  of  money  payable  in  respect  of 
the  expenses  of  removing  a  nuisance  a  charge  in 
respect  of  the  premises,  it  is  necessary  to  show  that 
the  nuisance  arose  from  the  act  or  default  of  the 
owner  of  the  premises.  The  case  f  aUs  on  that  point, 
for  it  is  not  shown  that  the  nuisance  here  arose 
from  the  defendant's  default.  There  was  no  duty 
cast  upon  him  to  cleanse  this  piece  of  water,  either 
by  the  agreement  or  implied  at  common  law.  But 
even  if  it  had  heeu  otherwise,  to  make  these  expenses 
a  charge  on  the  premises  an  order  must  have  been 
made  on  the  owner  as  the  person  causing  the  nui- 
sance, and  that  must  have  been  disobeyed,  and  the 
anthoritiea  must  have  removed  the  nuisance  them- 
selves. Then  the  expenses  inoanred  by  them  in  so 
doing  would  have  constituted  a  charge  on  the 
pemiaes.  As  the  nuisance  was  here  rsmoved  by 
means  of  ezpendituro  on  the  part  of  the  plaintiff, 
snd  by  him  alone,  and  not  by  the  authorities, 
these  expenses  do  not  by  the  terms  of  the  Act 
become  a  charge  on  the  premises.  Even  supposing 
the  expenses  of  the  removal  might  have  been  « 
charge  upon  the  premises,  if  the  plaintiff  had  been 
forced  to  pay  them,  I  do  not  see  how,  unless  the 
plaintiff  were  compelled  by  law  to  pay  them,  he 
coidd  recover  them  against  the  defendant  The 
plaintiff  has  volnntarily  paid  this  money  in  carrying 
out  the  order.  He  has  paid  the  money  in  his  own 
wrong,  and  therefore  cannot  neover  against  the 
defendant  under  this  agreement.  There  being  no 
liability  to  cleanse  this  water  imposed  by  the  con- 
tract either  npon  the  plaintiff  or  ctefendant,  it  seems 
to  me  that  the  plamtiff,  as  the  occupier  of  the 
premises  for  a  term  of  years,  was  the  person  who 


ought  to  have  removed  this  accumulation  of  mud, 
and  cleansed  the  ornamental  water  if  dissatisfied 
with  the  state  of  it ;  and  so  our  decision  is  really  in 
accordance  with  the  merits.  For  these  reasons  our 
judgment  must  be  for  the  defendant. 

Brauwell,  B. — I  am  of  the  same  opinion.  The 
agreement  to  repair  does  not  apply  to  the  cleansing 
of  this  piece  of  water ;  that  immediately  disposes 
of  all  the  claim  but  that  part  of  it  which  relates  to 
the  removal  of  the  deposits  of  mud  which  were 
nuisances.  Now  as  to  that,  it  appears  to  me  that 
the  order  of  the  justices  only  related  to  the  deposit 
near  the  cottages,  and  that  disposes  of  all  the  claim 
but  21/.  spent  in  the  removal  of  that  deposit.  Of 
that  I  do  not  think  the  expense  of  work  done  before 
the  order  can  be  recovered,  and  so  only  about  7/.  is 
left.  This  Mr.  Thesiger*B  argument  made  me  at 
first  think  to  b')  recoverable ;  but  when  one  looks  to 
the  nature  of  the  nuisance,  one  sees  that  it  is  what 
may  be  termed  an  occupation  nuisance,  like  a  pig- 
sty or  a  mixen,  and  is  clearly  not  a  nuisance  the 
expense  of  removing  which  ought  to  be  a  charge 
on  the  premises,  or  which  is  a  charge  on  the 
premises,  within  the  meaning  of  the  agreement  or 
the  Act  of  Parliament.  If  the  nuisance  had  been 
created,  so  to  speak,  by  the  act  of  nature,  as  by  the 
overflowing  of  a  brook  which  had  left  an  accumu- 
lation of  mud,  it  might  possibly  have  been  different. 
Such  a  nuisance  could  not  have  been  said  to  be 
caused  by  the  default  of  the  occupier,  and  the 
de^mdant  might  have  been  chargeable  with  it. 
Here  we  have  nothing  of  the  kind ;  and  really  this 
is  nothing  but  an  order  on  the  occupier  to  remo>'0 
a  nuisance  which  in  one  sense  he  has  created. 

Chaitnell,  B. — ^I  also  am  of  opinion  that  our 
judgment  must  be  for  the  defendant.  The  plead- 
ings are  made  part  of  this  case,  and  in  dealing  with 
it  we  are  bound  to  look  to  them.  There  is  no  breach 
of  the  covenant  to  repair  complained  of ;  but  were  it 
otherwise,  I  entirely  agree  with  the  rest  of  the  court 
that  the  words  relied  on  in  the  agreement  would 
not  oblige  the  landlord  to  cleanse.  The  case  has 
been  argued  on  this  point  by  Mr.  Thesiger  in  the 
only  way  in  which  it  could  be,  viz.,  that,  the  tenant 
only  expressly  covenanting  to  do  two  small  matters 
and  the  landlord  covenanting  to  repair,  the  landlord 
must  be  taken  to  have  covenanted  to  do  everything 
necessary  upon  the  premises  except  those  two  small 
matters.  I  do  not,  however,  think  that  argument 
can  be  sustained.  That  disposes  of  all  the  claim  but 
about  21L  The  way  in  which  the  declaration  is  framed 
with  respect  to  that  claim  is  this :  an  agreement  oa 
the  part  of  the  defendant  to  pay  all  rates,  taxes^ 
tithes,  and  other  charges  payable  in  respect  of  the 
premises  is  set  out,  and  then  it  is  alleged  that 
certain  charges  became  payable  which,  the  defen- 
dant having  neglected  to  pay,  the  plaintiff  is  entitled 
to  recover.  Now  I  think,  if  no  order  of  justices  had 
been  made,  there  would  have  been  no  pretence  for 
saying  that  these  ei^nses  would  have  been  a 
charge  within  the  meaning  of  the  agreement.  We 
must,  therefore,  look  to  the  terms  of  the  order,  and 
I  am  unable  to  see  anything  in  it  which  makes 
these  expenses  a  charge  upon  the  premises.  It  is 
quite  consistent  with  the  terms  of  the  order  that 
this  was  a  tenant's  nuisance,  and  not  one  arising 
from  the  default  of  the  landlord.  The  order  itself 
says  that  it  was  caused  by  the  default  of  the  occu- 
pier. Moreover,  the  plaintiff  paid  this  money 
voluntarily,  and  so  I  do  not  see  how  he  can  put  it  as 
money  paid  for  the  defendant. 

PiGOTT,  B.— I  am  of  the  same  opinion.  I  do  not 
see  how  the  cleansing  of  this  water  can  be  brought 
within  the  covenant  to  repair.  With  respect  to  the 
expense  of  removing  the  nuisance^  I  see  nothing  in 
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the  Act  of  Parliament  compelling  the  landlord  to 
pay.  The  plaintiff  seems  really  to  have  been  a 
volunteer  throughout,  and  I  do  not  see  how  those 
expenses  which  he  has  yoluntarily  defrayed  can  be 
a  charge  payable  in  respect  of  the  premises  within 
the  meaning  of  the  agreement. 

Judjfmentjbr  the  defendant. 

Plaintiff's  attorneys,  Hume  and  Bird, 

Defendant's  attorney,  E.  Bromley^  for  Harris  and 
Morion,  Halstead. 


V.C.  MALINS'  COURT. 

Keported  by  O.  T.  Edwabos,  Esq.,  Barrister-at-Law. 

Fridc^,  Juhf  24,  1868. 
Be  Treacher's  Settlesient. 

JPractice-^-Petition— Produce  of  leaseholds — Metropolis 
Improvement  Act  1863. 

T,  being  entitled  to  a  moiety  in  certain  leaseholds,  that 
interest  was  settled  on  her  marriage  (jafler  reserving 
40/.  a  year  thereout)  on  herself  and  husband  and 
children.  The  Metropolitan  Board  of  Works  took 
the  property  under  the  Metropolis  Improvement  Act 
1863,  and  paid  the  money  into  court.  On  petition  to 
deal  with  the  fund,  ordered  that  sufficient  of  the  pur- 
chase  money  should  be  invested  to  produce  the  40/.  a 
yeoTy  and  the  residue  being  also  invested,  cuid  there 
oeing  six  and  a  quarter  years  of  the  lease  to  run,  two 
twenty-fifths  should  be  sold  every  half  year  to  be  paid 
to  T,  for  her  life,  and  also  the  dividends. 

This  was  the  petition  of  Mary  Treacher  (by  her 
next  friend)  and  Benjamin  Treacher  her  husband, 
seeking  the  sanction  of  the  court  to  the  application 
o|  the  produce  of  certain  leasehold  property,  taken 
under  the  provisions  of  the  Metropolitan  Improve- 
ment Act  1863,  with  which  the  Lands  Clauses  Con- 
solidation Act  1845  was  incorporated,  in  a  somewhat 
peculiar  manner.  The  petition  stated  that  in  Oct. 
1848  Mary  Treacher  (then  Mary  Hodgkinson)  was 
possessed  of  an  undivided  moiety  of  a  piece  of 
ground,  with  messuages  and  warehouses  thereon, 
on  the  north  side  of  Upper  Thames-street,  London, 
held  under  a  lease  dated  the  6ch  Sept.  1815,  for 
sixty  years  from  the  29th  Sept.  1814,  at  180/.  10*. 
per  annum,  subject  as  to  part  of  the  entirety  to  an 
under-lease  dated  the  10th  Dec.  1817,  for  fifty-seven 
years,  wanting  seven  days,  from  the  29th  Sept, 
1817,  at  692^  6s,  per  annum,  and  subject  as  to  the 
undivided  moiety  in  the  other  part  to  an  under-lease 
dated  the  26th  April  1839  for  twenty- one  years 
from  the  1st  Jan.  1839,  at  146/.  12s.  6</.  per  annum, 
and  subject  as  to  the  remainder  to  certain  holdings 
at  weekly  rents,  producing  ,in  the  whole,  67/.  2s.  per 
annum.    * 

On  the  6th  Oct.  1848,  a  settlement  was  made 
on  the  marriage  of  the  petitioners,  whereby  Mrs. 
Treacher's  undivided  moiety  in  the  above  property, 
and  the  entirety  of  the  rent  of  145/L 12*.  6c/.,  and 
all  the  estates  therein,  were  assigned  to  trustees, 
upon  trust  to  retain  and  invest  40/.  per  annum, 
to  be  held  on  trusts  after-mentioned ;  and  during 
Mary  Treacher's  life  to  pay  the  residue  of  the  rents 
and  dividends  of  the  trust,  premises,  stocks,  funds, 
and  securities  to  such  persons  as  she  should  appoint, 
and  subject  thereto  to  her  separate  use,  and  after 
her  decease  to  her  husband  for  life,  and  after  the 
decease  of  the  survivor  to  all  their  children  equally, 
"With  benefit  of  survivorship,  at  twenty-one  or 
marriage,  with  a  general  power  of  appointment  to 
Mary  Treacher,  and  an  ultimate  limitation  to  her 
next  of  kin  according  to  the  statute.  The  under- 
lease of  the  26th  April  1839  having  expired,  the 
property  comprised  in  that  lease  was  re-let  hj  in- 


denture dated  the  lOih  Nov.  1855,  at  145/.  12s.  Od. 
per  annum  for  fourteen  years  and  three-quarters 
less  five  days,  and  thenceforward  the  entire  rent 
of  Mrs.  Treacher's  moiety  was  214/.  Is.  6</., 
subject  to  the  trusts  of  the  settlement;  made  up 
of  a  moiety  of  69/.  6s.,  and  145/.  12s.  6£/.,and  33/.  16s. 
a  moiety  of  the  weekly  payments,  and  after 
deducting  90/.  8s.,  a  moiety  of  the  rent  resenred  on 
the  entirety,  there  remained  the  net  sum  of 
123/.  13s.  6d.  subject  to  the  trusts  of  the  settlement. 
Deducting  from  this  the  40/.  to  be  retained  as 
aforesaid,  the  residue  was  83/.  13s.  Bd,,  payable  to 
Mary  Treacher  for  life  to  her  separate  use.  There 
was  issue  of  the  marriage  three  children,  two  of 
whom  died  infants  and  one  (an  infant,  and  respon- 
dent) only  survived.  Under  the  Metropolis  Improve- 
ment Act  1863,  the  Metropolitan  Board  of  Works 
was  empowered  to  take  lands,  and,  in  exercise  of 
such  power,  took  the  piece  of  ground  comprised  in  the 
settlement,  which  was  valued  at  800/.,  and  that  sum 
on  the  11th  of  June  1868  was  paid  into  court  by  the 
said  Board  of  Works  in  the  matter  of  the  Act.  On 
the  1st  July  1868  the  surviving  trustees  of  the  settle- 
ment assigned  the  premises  to  the  board  of  works  for 
all  the  residue  of  the  term  of  sixty  years  therein  sub- 
ject to  the  reserved  rent  and  under-lease.  Rent  had 
been  received  from  the  land  taken,  up  to  the  24th 
June  1868,  and  the  question  now  was  how  the  BOO/L 
paid  into  court  should  be  dealt  with  ?  Under  these 
circumstances,  this  petition  was  presented,  praying 
that  250/.  (being  the  aggregate  amount  of  so  much 
of  the  rents,  as,  at  40/.  per  annum,  would  have  been 
payable  between  the  24th  June  1868  and  the  29th 
Sept.  1874,  the  expiration  of  the  lease,  if  the  land  had 
not  been  taken)  might  be  invested  in  8/.  per  cents  and 
carried  to  the  account  of  the  *'  trusts  of  the  settlement 
of  Benjamin  Treacher  and  Mary  his  wife  40/.  per 
annum,"  and  that  the  dividends  might  be  paid  to  her 
for  her  separate  use  until  further  order;  that 
560/.  (the  residue  of  the  800/.)  might  be  invested 
in  like  slock  to  an  account  "the  settlement  of 
Benjamin  Treacher  and  Mary  his  wife's  leasehold ;" 
that  a  sum  equal  to  two  twenty-fifth  parts  of 
such  stock,  might,  so  long  as  the  stock  should  sufiice 
for  that  purpose,  be  sold  on  the  25th  Dec.  and  the 
24  th  June  in  every  year  during  the  life  of  Mary 
Treacher ;  and  that  if  she  should  be  living  on  the  29th 
Sept.  1874  the  remaining  one  twenty-fifth  part 
might  be  sold  and  the  proceeds  of  all  such  sales  paid 
to  Mary  Treacher  on  her  separate  receipt  till  further 
order.  That  the  dividends  of  such  last-mentioned 
stock  might  be  paid  to  Mary  Treacher  for  her 
separate  use  for  life,  or  until  further  order,  and 
that  the  Metropolitan  Board  of  Works  might  pay 
the  costs. 

Renshaw,  in  support  of  the  petition,  submitted 
that  the  tenant  for  life  was,  under  the  74th  section 
of  the  Land  Clauses  Act,  entitled,  in  addition  to 
the  dividends  on  the  stock  to  be  bought,  to  remve 
a  proportionate  part  of  the  stock  according  to  the 
number  of  years  the  lease  had  to  run,  and  he 
referred  to  Be  Monejfs  Trusts,  2  Dr.  &  Sm.  94,  and  to 
Be  Peleger,  W.  N.,  1868,  190. 

^  Walter  Benshaw,  for  the  trustees  of  the  settle- 
ment and  the  infant  child. 

Casson  for  the  Metropolitan  Board  of  Works. 

The  Vicb-Chavcbllor.— I  should  have  thought 
the  better  way  would  have  been  to  have  bought 
an  annuity  commensurate  with  the  unexpired 
term;  but  as  another  mode  of  division  has  been 
authorised  by  other  judges,  I  will  follow  that 
course. 

Order  as  prayed;  costs  according  to  the  Act, 

Solicitors  for  all  parties :  Hodgkinson  and  Watts. 
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V.O.   OEPFARB'S  COURT. 

Reported  by  W.  H.  nEXXRT  and  R.  T.  Boult,  Esqrs., 
Uarristers-at-Law. 


Juf^2l  and  22,  1868. 

ABRAnAXS  r.  Tub  Mator,   Alderxen,   &c.,  of 

London. 

Jnjunetioii — Holborn  Valley  Iniprovemenl  Act  1864 — 
Cfaimjbr  eouif}en$dtion — Tenant  and  undet'tenants — 
Jtight  to  separate  assessment. 

Bwues,  ofvchidi  the  plaintiff  was  lessee^  were  required  for 
the  purposes  of  the  llolborn-vaUeff  improvement.  The 
corporation  gave  separate  notices  to  the  plaintiff  and 
his  under-tenants  (to  whom  he  had  underlet  floors  and 
rooms),  and  he  and  they  sent  in  separate  claitns  for 
compensation,  A  prcecipe  was  then  issued  by  the  Lord 
Mayor  to  the  sheriffs  to  summon  a  jury  to  ascertain 
"  the  sum  or  swns  of  money  to  be  paid  for  the  purchase 
of  or  as  a  sat  ix fiction  or  recompense  for,  the  value  of 
the  leasehold  estate  "  to  which  the  plaintiff  and  las 
under-tenants  were  entitled.  The  plaintiff  of*fected  to 
have  his  claim  mixed  up  with  those  of  his  under- 
tenants. On  beinfj  informed  that  the  pnectpe  could 
not  be  amendedy  he  filed  a  bill  for  a  declaration  that 
he  was  entitled  to  have  the  amount  of  compensation 
due  to  him  assessed  separately ,  and  for  an  injunction 
to  restrain  the  defendants  from  taxing  further  pro- 
ceedings on  tite  pra>cipej  and  from  taking  possession  of 
his  premises  until  the  compensation  payable  to  him 
should  have  been  separately  assessed. 

Bdd,  on  motion  for  an  injunction^  that  under  the  pro- 
I  visions  of  dtt.  aolbom  Valley  Improvetnent  Act  18G4, 
and  the  Acts  incorporated  therewith,  the  plaintiff  was 
entitled  to  have  a  separate  assessment  by  a  separate 
jury,  and  a  separate  verdict,  and  also  to  a  separate 
payment;  and  that,  as  under  the  prcecipe  his  claim 
could  not  be  considered  separately,  the  court  would  in- 
terfere by  injunction. 

The  plaintiff,  Mr.  Henry  Abrahams,  was  tho 
sab-lessee  of  'two  houses,  88,  Snow-hill  and  1,  Far- 
lingdon-road,  which  were  required  for  the  purposes 
of  the  Holbom  Valley  Improvement.  The  houses 
were  sublet  in  floors  and  rooms  to  several  tenants 
to  whom  leases  were  granted  by  the  plaintiff.  In 
December  1867  the  corporation,  in  whom  the  free- 
hold of  the  houses  vested,  served  the  plaintiff  with 
notice,  dated  19th  Dec.  1867  to  treat  for  the  pur- 
chase of  his  interest  in  the  premises,  and  for  ccj:v- 
pensation  for  any  damage  that  he  might  sustain  on 
account  of  the  execution  of  the  Holborn  Valley 
Improvement  Act  1864  (27  &  28  Vict.  c.  xli.).  On 
the  20th  Jan.  1868  the  plaintiff  sent  in  a  claim  for 
10,589/.,  and  his  under-tenants  had  also  sent  in 
claims  for  sums  amounting  in  all  to  25,00021  The 
corporation  afterwards  served  the  plaintiff  with  a 
notice,  dated  10th  July  1868,  signed  by  their  soli- 
citor, in  which  they  offered  the  pluntiff  the  sum  of 
5«.  in  satisfaction  of  his  claim. 

By  the  5th  section  of  the  Uolborn  Valley  Improve- 
ment Act  1864,  all  the  provisions  of  the  London 
(City)  Improvement  Act  1847  except  sect.  19,  and 
the  Lands  Clauses  Consolidation  Act  1845,  except 
the  last  part  of  the  Act,  with  respect  to  the  pur- 
chase and  talcing  of  lands  otherwise  than  by  agree- 
ment, and  the  Lands  Clauses  Consolidation  Acts 
Amendment  Act  1860,  were  incorporated  into  the 
Act.  And  the  same  section  specially  enacted  that 
for  the  purposes  of  the  Act  the  term  "  this  Act " 
throughout  the  Improvement  Act  of  1847  should  be 
read  and  have  effect  as  meaning  the  Holborn  Valley 
Improvement  Act,  and  that  for  the  same  purposes 
the  Improvement  Act  of  1847  should  have  effect 
subject  to  the  following  provision  (amongst  others) : 
'*The  jury  to  be  summoned  under  the  21st  section 
of  the  London  (City)  Improvement  Act  1847  shall 


be  a  special  jur}',  and  shall  be  reduced  to  twenty- 
four  iu  like  manner  as  special  juries  are  now  reduced 
in  the  Superior  Courts  at  Westminster." 

The  Lord  Mayor  had  issued  the  following  warrant 

or  precept  under  his  seal  of  office. 

To  the  Sheriffs  of  tho  City  of  London. 
By  Tlrtao  and  in  pnrsnance  of  the  Holbom  Valley  Im- 
provement Act  18<Hf  and  the  Acta  incorporated  therewith,  or 
extended  thereto,  you  are  hereby  commanded  to  take  the 
necessary  steps  for  haying  nominated  forty-eight  substantial 
and  indifferent  pcraons  qualified  to  serve  on  special  juries  la 
the  city  of  London,  and  to  have  such  jurors,  when  so  nomiF> 
nated,  reduced  in  number  to  twfuty-four  in  like  manner  as 
special  jurors  are  now  reduced  in  the  Superior  Conrts  at 
WestminAter,  and  to  summon,  return,  and  empannel  the  said 
twenty-four  jurors  to  come  and  appear  before  the  Court  of 
M^yor  and  Aldermen  of  the  city  of  London,  to  be  holden  la 
the  outer  chamber  of  the  Guildhall  of  the  said  city  according 
to  the  custom  of  the  said  city,  on  Saturday  the  'i5th  day  or 
July  1868,  by  ten  of  the  clock  in  the  forenoon  of  the  same 
day,  when  and  where  a  special  jury  of  twelve  men  are  to  be 
ballotted  for  and  called  and  drawn  out  of  suoh  persona  so 
summoned,  returned,  and  empanelled  as  afuresafd  in  suoh 
manner  as  special  jurors  for  the  trial  of  issues  joined  in  Her 
Majesty's  Courts  at  Westminster,  are  directed  to  bo  diawn, 
npon  their  oaths  to  inquire  of,  open,  and  ascertain,  and  gire 
a  verdict  for  the  sums  or  sum  of  moneys  to  bo  paid  for  the 
parohase  of,  or  satisractlon,  or  recompense  for  the  va'ue  of 
tho  leasehold  estate  and  interest  tu  which  Henry  Abrahams 
.  .  .  [The  prooept  then  set  ont  the  names  of  the  plaiutilTa 
under  tenants]  claim  to  be  entitled  of,  and  in  the  plan  of 
parcel  of  ground,  .tc.  .  .  .  viz..  No  88,  Snow-hill,  and  Na 
1,  Ftirringdon-road,  both  In  tho  parish  of,  &c.  .  .  anl  which 
the  mayor  and  aldermen  and  commons  of  the  said  city  In 
common  council  assembled  are  by  virtue  of  the  said  Acts,  and 
the  Acts  Incorporated  therewith,  or  extended  thereto,  em- 
poworrd  to  take  and  use  for  the  purposes  thereof,  and  in 
resprct  of  which  the  said  mayor  aldermen,  and  commons  by 
th^ir  duly  authorised  agent  in  writing  gave  due  notice  on  the 
iHth  day  of  Dec.  1SG7,  and  the  'ioth  and  8ist  days  of  Jan. 
186^  to  the  said  Henry  Abrahams,  &c.  ...  (uamin  i  the 
umier  tenants),  of  their  intention  to  take  tho  same  for  the 
purposes  of  the  said  Act,  and  also  of  the  compensation  to  bo 
made  to  the  said  Henry  Abrahams,  &c  .  .  .  In  respect  off 
any  improvements,  fixtures,  injury,  or  damage,  whatsoever 
to  bo  lost  or  sustained  by  them  the  said  Henry  Abrahams, 
&c  .  .  .  as  occupiers  of  the  said  premises,  on  account  of  the 
said  Act,  the  particulars  of  which  estate  and  interest,  improre- 
ments,  injury,  or  damage,  together  with  the  amotmt  of  the  sum 
of  money  which  the  said  Henry  Abrahams,  fta  .  .  .  expected 
and  were  willing  to  receive  in  satisfaction  or  recompense  for 
the  value  of  such  estate  and  Interest,  and  also  the  amount  of 
the  sum  which  they  expected  and  were  willing  to  receive  as 
compensation  for  such  improvements,  fixtures,  injury,  or 
damage  respectively  are  contained'  in  the  statements  In 
writing,  dated  the  16th  day  of  Jan.,  the  21st,  2'2nd,  28th,  and 
29th  days  of  Feb.,  the  4ih,  14ih,  17th,  18th,  and  29th  days  off 
Harcti,  in  the  year  of  our  Lord  1838.  and  delivered  in  irar* 
suanc')  of  the  said  Act  at  the  office  of  the  comptroller  of  tho 
said  city. 

The  said  precept  then  proceeded  to  set  forth  the 
statement  of  the  plaintiff,  and  the  statements  of  his 
under-  tenants. 

The  plaintiff  was  afterwards  serred  with  a  notice 
of  trial,  stating  that  a  jury  would  be  summoned, 
retained,  and  empanelled  on  the  23th  July  1868, 
to  assess  the  sum  or  sums  of  money  to  be  paid  for 
the  purchase  of,  or  in  satisfaction,  or  recompense 
for,  the  value  of  the  leasehold  estate  and  interest  to 
which  the  plaintiff  and  his  under-tenants,  and  for 
the  compensation,  &c  (follow  iiig  the  words  of  the 
precept),  to  be  made  to  them. 

The  plaintiff  objected  to  having  the  compensa- 
tion payable  to  himself  and  his  under-tenants 
assessed  by  one  jury  in  one  lump  sum  in  the  manner 
proposed  by  the  precept,  on  the  ground  that  he 
would  be  prejudiced  and  embarrassed  by  being  joined 
with  other  claimants  in  the  precept  and  notice  of 
trial,  and  that  his  expenses  of  the  trial  would 
thereby  be  made  much  larger  than  they  ought  to  be. 

The  plaintiff  finding  that  he  could  not  get  the 
precept  altered  or  amended,  filed  a  bill,  fRuyiog-^ 
(I)  for  a  declaration  that  he  was  entitled  to  hare  the 
purchase- money  and  compensation  payable  to  him 
assessed  and  ascertained  separately;  (2)  that  the 
defendants  might  be  restrained  from  taking  further 
proceedinf^s  under  the  precept  and  notice  of  trial; 
and  (3)  "from  taking  possession  of  the  plaintiff's 
premises  until  the  purchase-money  and  compensa- 
tiou  money  payable   to   him    should   have   been 
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separately  inquired  of,  assessed,  and  paid  or 
•deposited  according  to  the  provisions  of  the  said 
acts  in  the  bill  mentioned." 

A  motion  was  now  made  for  an  injunction  in  the 
terms  of  the  second  and  third  paragraphs  of  the 
prayer. 

In  an  affidayit  of  Mr.  Nelson,  the  city  solicitor, 
made  in  opposition  to  the  motion,  he  stated  that, 
in  his  opinion,  many  of  the  claims  of  the  plaintiff's 
under-tenants  were  fraudulent,  and  that  in  his 
judgment  and  belief  justice  could  not  be  done 
between  the  public,  who  would  have  to  pay  the 
costs  of  the  improYements,  and  the  claimants,  unless 
one  jury  had  charge  of  the  whole  matter.  He  also 
stated  as  follows : 

I  liSTe  been  Inrormed,  and  beltovo,  that  f  ormorly  it  w»  the  In- 
'variftble  praofxe  in  the  city  of  London  (which  in  cteet  where 
property  is  taken  otherwise  than  by  agreement  acts  nnder  a 
special  Act  of  Its  own,  differing  most  materially  from  the  Lands 
Clauses  Consolidation  Act  184S),  to  inolnde  all  the  interests  in 
a  house  In  one  precept,  and  althongh  no  case  has  recently 
arisen,  nntil  this  one,  to  render  suds  a  coarse  necessary,  I 
humbly  submit  that  the  precept  mentioned  in  the  bill  is 
perfectly  lawful,  and  that  the  oircomstanoes  amply  justify  the 
use  oi  such  a  power. 

Sects.  20  and  21  of  the  London  (City)  Improve- 
xnent  Act  1847  are  as  follows : 

20.  And  be  it  enacted,  that  on  or  before  the  expiration  of 
'one  month  next  after  notice  in  writing  from  the  mayor,  alder- 
men, and  commons,  or  their  agent  duly  authorised,  of  the 
lntention%to  uke  or  use  any  land  for  the  purposes  of  this  Act, 
shall  have  been  so  given,  left,  or  affixed  as  hereinbefore  men- 
tioned, every  person  interested  in  or  entitled  to,  or  by  this 
Act  enabled  to.  sell  and  convey  any  such  lands,  or  to  accept 
and  receive  satisfaction  or  recompense  for  the  value  of  the 
same,  or  any  estate,  share,  or  interest  therein  or  charge 
thereon,  or  having  or  claiming  to  be  entitled  to  any  compen- 
•atlon  for  any  improvements,  or  for  flxtureo.  or  for  any  injury 
or  damage  sustained  on  account  of  the  execution  of  wis  Act, 
■hall  deliver  at  the  office  of  the  comptroller  of  the  chamber 
of  the  said  city  a  statement  in  writing  of  the  particulars  of 
the  estate,  share,  interest;  or  charge  which  he  may  claim  to 
be  entitled  to,  or  to  be  authorised  to  receive  satisfaction  or 
noompence  for,  and  of  any  improvement,  and  of  the  fixtures, 
and  of  the  injury  or  damage  sustained  by  him,  and  of  the 
amount  of  the  sum  of  money  which  he  may  expect  and  be 
willing  to  receive  in  satisfaction  or  recompence  for  the  value 
of  such  estate,  share,  interest,  or  charge,  and  also  the  amount 
of  the  sum  which  he  may  expect  and  be  willing  to  receive  as 
Qompensation  for  such  Improvements,  fixtures,  and  for  such 
Injury  or  damage  respectively. 

2L  And  be  It  enacted,  that  if  any  person  interested  in  or 
entitled  to  or  by  this  Act  enabled  to  sell  and  convey  any  lands 
described  in  the  schedule  to  this  Act  annexed,  or  aay  share, 
estate,  or  interest  therein  or  charge  thereon  as  aforesaid,  or 
any  oeenpler  thereof,  sostahiing  such  loss,  injury,  or  damage 
as  aforesaid  for  and  on  his  part,  for  or  on  the  part  of  his 
€atui  que  trust  or  ward,  or  of  any  other  person  as  aforesaid, 
shall  refuse-  to  accept  such  purchase-money,  satisfaction  or 
leoompense  or  other  compensation  as  shall  be  offered  by  the 
mayor,  aldermen,  and  commons,  or  any  person  authorised  by 
them  on  their  behalf,  or  if  any  person  interested  in  or  entitled 
to,or  by  this  Act  enabled  to  sell  and  convey  any  such  lands 
as  aforeeaif*.  shall,  upon  such  notice  in  writing  as  hereinbefore 
Is  mentioned  having  been  so  given,  loft,  or  affixed  as  afore- 
said, for  the  spaoe  of  one  month  next  after  such  notice  neglect 
or  refuse  to  send  in  a  statement  of  the  particulars  of  his  claim 
In  respect  of  any  lands,  or  shall  neglect  or  refuse  to  treat  or 
agree,  or  shall  not  agree,  or  by  reason  of  disability  cannot 
agree  with  the  mayor,  aldeimen,  and  commons,  or  with  any 
person  authorised  by  them,  for  the  sale  or  conveyance  of 
Boch  lands  or  any  share,  estate,  and  Interest  therein,  or  charge 
thereon,  who  shall  not  produce  and  evince  and  clear  title  to 
ttie  prsmises  he  is  in  possession  of,  or  to  the  interest  he  shall 
claim  therein,  to  the  satisfaction  of  the  mayor,  aldermen,  and 
oommons,  or  of  the  person  so  authorised  by  thenr,  then  and  in 
every  or  any  such  case  the  lord  mayor  of  the  said  city  for  the 
time  being  shall  be,  and  he  is  thereby  empowered  thereupon  or 
at  any  time  thereafter,  to  issue  a  vrarrant  or  precept  under  his 
hand  and  seal  of  office  to  the  sheriffs  of  the  city  of  London,  com- 
manding such  sheriffs  to  summon,  return,  and  Impanel  a  jurv, 
end  such  sheriffs  are  hereby  authorised  and  required  sccord- 
Ingly  to  summon,  return,  and  Impanel  forty-eight  substanUal 
and  indifferent  persons  qualified  to  serve  on  juries,  and  the 
persons  are  so  to  be  summoned,  returned,  and  impanelled 
aa  aforesaid,  are  hereby  required  to  come  and  appear 
before  the  court  of  mayor  and  aldermen  of  the  city  of  London, 
to  be  hoMen  in  the  outer  chamber  of  the  Guildhall  of  the  said 
city,  according  to  the  custom  of  the  said  city,  at  such  time 
anil  place  as  in  such  warrant  or  precept  shall  be  directed  or 
appointed,  and  to  attend  the  said  court  from  day  to  day  until 
dieoharged;  and  out  of  such  persons  so  to  be  rammoned, 
ntomed,  and  impanelled,  a  jury  of  twelve  men  shall  be 
drawn  in  such  manner  as  juries  for  the  trial  of  issues  joined 


in  Her  Majesty's  courts  at  Westminster  are  directed  to  be 
drawn,  and  in  case  a  sufficient  number  of  jurymen  shall  not 
appear  at  the  time  and  place  appointed  as  aforesaid,  some 
person,  to  be  by  the  said  court  appointed,  shall  return  other 
substantial  and  indifferent  men  of  the  bystanders  or  others 
who  can  be  speedily  procured  to  attend  that  service,  being  so 
qualified  as  aforesaid  to  make  up  the  said  jury  to  the  number 
of  twelve,  and  all  parties  concerned  shall  and  may  have  their 
lawful  challenges  against  any  of  the  said  jurymen,  but  shall 
not  be  at  liberty  to  challenge  the  array.  And  the  said 
court  of  mayor  and  aldermen  are  hereby  authorised  and 
empowered  from  time  to  time  as  occasion  shall  require,  by 
precept  to  summon  and  call  before  them  every  person  whom- 
soever who  shall  be  thought  proper  and  necessary  to  be 
examined  as  a  witness  on  his  oath  touching  or  concerning  the 
premisea.  And  the  said  court  of  mayor  aiftd  alderman  if  they 
think  fit,  shall  and  may  on  the  application  of  either  party, 
likewise  authorise  the  said  jury,  or  any  three  or  more  of 
them,  either  before  or  after  they  shall  be  sworn  to  view  the 
place  and  premises  In  question  in  such  manner  as  they  shall 
direct  And  the  said  court  of  mayor  and  aldermen  shall  have 
power  to  adjourn  such  meeting  from  day  to  day  as  occasion 
shall  require,  and  so  to  command  such  jury,  witnesses  and 
parties  to  attend  unttt  all  such  affairs  for  which  they  were 
summoned  shall  be  concluded.  And  the  said  jury  upon 
their  oaths  (which  oaths,  as  well  as  the  oaths  of  such  per- 
sons which  shall  be  called  upon  to  give  evidence,  the  said 
court  of  mayor  and  aldermen  are  hereby  empowered  and 
required  to  administer)  shall  Inquire  of,  assess,  snd  aeoertain 
and  give  a  verdict  of  the  sum  of  money  to  be  paid  for  the  pur- 
chase of,  or  satisfsction,  or  recompense  for  either  the  entirety 
of  such  lands,  or  for  any  share,  estate,  or  Interest  therein,  or 
charge  thereon  as  in  such  warranHor  preeept  shall  be  dlraeied, 
and  the  compensation  which  shall  be  made  in  respect  of  any 
Improvements,  or  Injury,  or  damage  whatsoever,  to  be  lost  or 
sustained  as  aforesaid  to  any  person  as  in  sudi  warrant  or 
precept  shall  be  direted ;  and  the  said  court  of  mayor  and 
aldermen  shall  give  judgment  for  such  purchase-money,  satis- 
faction, and  recompense,  or  compensation  so  to  be  assessed ; 
which  said  verdict  and  the  said  judgment  thereupon  shall  be 
binding  and  conclusive  to  all  intents  and  purposes  upon  all 
persons  whomsoever;  provided  that  in  such  inquiry  the  per. 
son  claiming  compensation  shall  always  be  deemed  to  be  the 
plaintiff,  and  entttled  to  the  same  rights  and  privileges  as 
plaintiffs  in  actions  at  law  are  entitled  to;  provided  als>  that 
not  less  than  fourteen  davs*  notice  in  vrriting  of  the  hour  or 
time  and  place  at  which  such  jury  are  so  required  to  be 
returned  and  meet,  is  to  be  given  to  the  principal  officer,  or  left 
at  the  principal  office  of  business  of  the  corporation,  or  to  the 
person  entitled,  or  claiming  so  to  be,  by  leaving  such  notice 
at  his  usual  or  last  place  of  abode  or  business,  or  with  some 
tenant  or  occupier  of  some  of  the  said  lands,  or  by  affixing 
the  same  upon  the  same  premises. 

Druee,  Q.  C.  and  G,  V.  Yooi  now  appeared  for  the 
plaintiff  in  support  of  the  motion. 

A,  E.  Miller,  for  the  corporation. 

The  following  authorities  were  cited. 

Taylor  r.  Chmion,  11  01.  ft  Fin.  610; 

TAs  Lrmdon  tmd  North-  Western  Railway  Company  y. 

Smith,  1  Mac.  &  G.  216 ; 
Mamsell  v.  Midland  Great  Wettem  C Ireland)  Bail- 

way  Catmanyy  8  L.  T.  Hop.  N.  347,  826 ;  1 U.  A  li. 

130; 

The  Vice-chancellor.—!  certainly  am  not 
about  to  proceed  in  this  case  upon  any  such  sup- 
position as  that  the  case  of  the  London  and  North 
Western  Hailway  Company  v.  Smith,  I  Mac.  &  G.  216, 
is  law.  It  is  quite  clear  that  the  case  was  dissented 
from  by  Lord  Truro,  by  the  late  Lord  Justice  Turner, 
and  by  Lord  Cranworth,  in  the  plainest  possible  Ian- 
f^iage.  I  apprehend  the  state  of  the  law  to  be  simply 
this,  that  as  long  as  bodies  invested  with  powers 
such  as  the  Corporation  of  London  are  invested  with 
are  proceeding  within  the  limits,  and  in  accordance 
with  the  power  conferred  on  them  by  the  Act  of 
Parliament,  and  proceeding  bona  fide,  this  court 
cannot  interfere.  On  the  other  hand,  if  in  any 
respect  they  are  exceeding  their  powers,  or  are  not 
proceeding  in  accordance  with  them,  this  court,  as 
a  matter  of  course,  will  grant  the  injunction.  That 
being  so,  the  only  question  to  decide  is,  whether 
this  body  is  or  is  not  intending  to  proceed,  or  has 
proceeded,  in  accordance  with  the  powers  conferred 
on  them  by  the  Act,  or  whether  it  is  exceeding,  or 
has  exceeded,  its  powers.  The  facts  of  the  case  are 
extremely  simple.  We  have  to  deal  with  leasehold 
interests  only ;  and  I  believe,  as  regards  the  lease- 
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bold  interest  of  a  part  of  the  premises,  the  corpora- 
tion hare  settled.    As  regards  the  other  leasehold 
interests  they  have  issued  separate  notices  on  per- 
sons who  have,  or  alleged  they  have,  entirely  sepa- 
rate interests.    These  persons  have  sent  in  separate 
daims,   and    tiiese  separate  claims   haying  been 
sent   in,   there  ,has  l]«en  a  warrant  or   praecipe 
delirered  by  the  corporation  to  the  sheriff,  and  the 
leal  qaestion  is  whether  that  warrant  or  praecipe  is 
or  is  not  in  accordance  with  the  powers  conferred 
by  the  Act  ?    I  can  have  no  doubt  whatever,  but 
that  any  judge  who  has  to  act  under  this  warrant 
or  pnecipe  must  act  in  direct  and  strict  accordance 
with  it,  and  that  the  verdict  and  the  judgment,  and 
«U  the  iMToceedings,  must  follow  the  terms  of  the 
praecipe,  and  he  can  have  no  discretion  whatever  to 
depart  from  it  in  any  respect.    Then  what  are  the 
terms  of  the  praecipe  ?    [His  Honour  then  read  the 
praecipe.]    I  can  have  no  doubt  whatever  but  that 
«nder  that  praecipe  there  can  be  but  one  trial  and 
one  verdict,  and  I  am  quite  satisfied  of  that.    It  is 
possible  that  the  verdict  may  be  a  verdict  for  one 
sum,  or  it  may  be  a  verdict  for  a  number  of  different 
sums,  but  I  am  quite  satisfied  that  no  person  acting 
in  accordance  with  that  praecipe  can  do  otherwise  than 
have  one  trial,  one  jury,  and  one  verdict   .that  in 
point  of  fact  on  that  trial  every  one  of  these  claims 
must  be  tried.    That  b^g  so,  is  it  or  is  it  not 
within  the  terms  of  the  Act  of  Parliament  ?  I  do  not 
think  there  are  more  than  two  clauses  in  the  Act  of 
Farliament  which  have  much  bearing  on  the  sub- 
ject—these are  the  20th  and  the  21st.    [His  Honour 
tben  went  through  the  2(Hh  and  21st  clauses  of  the 
London  f  City)  Improvement  Act  1847.]    The  pro- 
viso at  the  end  of  sect.  21,  that  on  such  inquiry 
Hie   person    claiming    compensation   shall  always 
be  deemed    to  he  the  plaintiff,   and  entitled  t*) 
the  same   rights  and  privileges   as  plaintiffs   in 
aetions  at  law  are  entitled,  is  extremely  important. 
I  confess  I  can  come  to  but  one  conclusion  on  the 
21st  clause,  and  that  is  this,  that  the  claim  for 
compensation  is  in  point  of  fact  the  declaration,  so 
to  speak,  on  which  the  whole  proceedings  turn,  and 
it  is  not  in  the  power  of  the  mayor  and  aldermen  to 
join  on  to  any  person  who  properly  makes  a  separate 
claim  any  other  persons  who  are  to  be  plaintiffs  in 
the  proceedings.    It  is  quite  obvious  that  in  some 
cases  it  would  be  most  unfair  to  do  so.    I  do  not 
say  whether  it  would  be  unfair  or  not  in  this  case, 
bat  in  a  great  variety  of  cases  it  would  be  most 
oaf  air  to  do  so ;  and  I  think  it  is  the  right  of  the 
person  who  makes  a  separate  claim,  and  properly 
makes  a  separate  claim,  to  have  a  separate  jury,  a 
separate  assessment  of  whatever  is  due  to  him,  a 
separate  verdict,  and  a  separate  payment.    I  am 
also  of  opinion  upon  the  praecipe  the  judge  cannot 
teke  that  course,  and,  that  being  so,  it  is  the  duty 
of   this  court  to  interfere  by  injunction,  and  to 
restrain  the  corporation  from  taking  any  proceedings 
on  the  footing  of  that  praecipe.    Whether  it  may  be 
possible  for  the  corporation  so  to  frame  a  praecipe 
as  to  have  one  array  and  a  number  of  separate 
juries  and  trials,  it  is  not  for  me  to  say.    I  can  only 
add  this,  that  if  this  were  a  praed^  so  framed,  as 
far  as  I  am  concerned,  I^hould  not  mterfere  with  it. 

Inpatcium  granted  rutraining  the  oorporaiian  from 
taking  further  proeeedingM  on  the  footing  of  the 
prmape* 

Solicitors :  J,  and  M.  Pontifex  for  the  plaintiff  ; 
T.  •/.  Ntbon,  City  solicitor. 
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Beported  bjr  T.  W.  Saunvkss  and  J.  Bbostt,  Eaqis., 
fiarrist«r»-at-Law. 


Saturdag  Mag  2,  1868. 
The  Talaboogh  Comfant  (Lixitbd)  v.  The 

GUABDIANS  or  THE  ST.  AsAFH  UnIOK. 

Poor-rate — Rateahilitg  of  artificial  watercourse  con' 
veying  water  to  lead  mine^ Agricultural  or  enhanced 
value  of  land. 

An  artificial  watercourse  partlg  open  andpartlg  tunnelled 
wot  constructed  bg  a  lead'tnining  compang  to  conveg 
water  for  the  purpose  of  working  their  mine ;  and  the 
coinpang  was  in  the  exclusive  occupation  qf  the  water* 
course  and  of  the  land  through  which  it  ran : 

Heldj  that  the  minina  compang  was  rateable  in  rtsped 
of  the  land  through  which  the  watercourse  ran,  at  its 
enhanced  value,  owing  to  the  existence  of  the  water^' 
course,  and  not  at  its  mere  agricultural  value : 

But  that  a  rate  based  on  the  value  of  the  water  itself 
or  on  the  amount  which  the  compang  gave  for  the  right 
of  originallg  diverting  it,  would  be  wrong. 

This  was  a  special  case  stated  by  order  of  Lush, 
J.  for  the  opinion  of  the  court. 

Case. 

In  the  parish  of  Dyserth,  in  the  county  of  Flint, 
there  is  a  lead-mining  company,  known  as  the 
Talargoch  Mining  Company  T Limited),  and,  ac- 
cording to  the  memorandum  oi  association  of  the 
company,  "  the  objects  for  which  the  company  is 
established  are  the  raising,  working,  and  selling  of 
lead  ore,  and  other  minerals  upon  and  under  a 
certain  mine  known  as  Talargoch."  From  this 
mine  between  300  and  400  tons  of  lead  ore  are 
raised  monthly. 

A  spring  arising  in  the  adjoining  parish  of  Cum 
used  to  run  along  its  natural  course  into  the  parish 
of  Dyserth,  and  turn  a  corn  mill,  the  property  of 
Mr.  Shipley  Conway ;  but  the  said  company  requir- 
ing the  water  to  work  an  hydraulic  pumping  engine, 
and  for  other  purposes,  took  a  lease  of  the  mill  and 
diverted,  by  an  artificial  watercourse  of  about  a 
mile  and  a  half  in  length,  wholly  within  the  parish,  so 
much  of  the  water  as  was  required  for  the  purposes  of 
the  mine,  after  providing  sufficient  for  the  inhabitants 
along  the  stream.  When  the  new  watercourse  was 
originally  constructed  the  company  were  not  seised 
or  possessed  of  any  of  the  lands  through  and  over 
which  the  water  flowed  ;  but  they  paid  the  occupiers 
of  those  lands  an  annual  sum  for  carrying  the 
water  over  their  lands.  In  consequence,  however, 
of  dissatisfaction  expressed  by  one  of  the  principal 
occupiers  on  the  line,  who  underlet  to  the  companj^ 
the  latter  were  induced  to  purchase  the  interest  of 
the  superior  landlord  in  the  premises,  and  then  let 
the  whole  of  the  farm  to  the  occupier.  To  some 
other  riparian  occupiers,  the  company,  however, 
still  make  annual  payments  for  the  lands  respec- 
tively occupied  by  their  watercourse,  the  total 
amount  paid  to  all  the  occupiers,  including  the 
occupier  of  the  farm  belonging  to  the  company, 
being  71.  7s.  The  rateable  value  of  the  land  m 
which  the  water  flows  is,  for  agricultural  pur- 
poses, 2L  The  new  watercourse  is  partly  opened 
and  partly  tunnelled,  and  the  whole,  with  the  walls, 
sluices,  floodgates,  pipes,  and  other  works  connected 
therewith,  are  from  time  to  time  cleansed,  repaired, 
renewed,  maintained,  and  kept  in  order  by  the 
company. 

At  the  terminus  and  destination  near  the  mine 
the  water  for  about  350  yards  is  conveyed  by  large 
iron  pipes,  which  pipes  were  laid  down  so  as  to  lead 
in  the  first  instance  to  the  hydraulic  engine,  and 
from  1862  to  the  present  time  the  hydrauUc  engine 
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bas  Dot  been  in  use,  but  the  pipes  still  convey  the 
water  to  the  mine. 

A  portion  of  the  water  is  conveyed  through 
the  pipes  that  were  put  down  for  the  hydraulic 
engine  to  feed  a  steam -pumping  engine,  which 
water,  after  supplying  this  engine,  returns  into 
the  natural  watercourse.  The  remainder  of  the 
water  which  flows  along  the  artificial  course  passes 
into  a  pool  to  supply  another  steam-pumping  engine 
and  to  work  a  waterwheel  which  winds  the  ore  and 
refuse  out  of  the  mine.  Attached  to  the  wheel  is  a 
pair  of  crushers  to  crush  the  ore,  and  also  a  circular 
saw  which  is  used  to  saw  timber  used  on  the  mine 
and  fur  other  purposes,  such  as  sawing  boards  for 
the  repair  of  carts  used  in  the  mine,  and  upon  a  few 
occasions  as  and  when  required  for  the  repair  of  the 
buildings  of  the  farm  belonging  to  the  company. 
After  passing  over  the  waterwheel,  the  water  is 
used  to  wash  and  clean  the  ore  in  order  to  make  it 
merchantable,  and  it  then  returns  into  the  natural 
course. 

According  to  the  custom  of  the  trade,  the  ore  is 
crushed,  washed,  and  cleansed  before  it  is  removed 
from  the  mine. 

Whilst  the  company  held  the  water  com  mill 
before  mentioned,  they  paid  100/.  a  year  for  it, 
and  they  were  rated  at  100/.  for  the  mill  and 
paid  their  rates,  but  the  lease  thereof  having 
expired  they  have  now  made  a  fresh  arrange- 
ment with  the  landlord,  by  which  they  have 
given  up  the  mill  and  pay  him  100/.  per  annum 
for  the  flow  of  water  to  their  mine. 

The  occupier  of  the  mill-house  and  lands  attached 
to  it  are  now  rated  at  a  reduced  rateable  value  con- 
sequent on  the  loss  of  the  flow  of  the  water  to  the 
mill. 

The  parish  of&cers  of  Dyserth  considered  that  the 
watercourse  is  enhanced  in  value  by  the  water  flow- 
ing on  it  and  was  subject  to  be  rated  to  tlie  relief  of 
the  poor,  and  they  have  rated  the  two  acres  of  land 
covered  with  water  at  lOOL 

The  assessment  committee  considered  upon  the 
above  facts  that  the  company  were  rateable,  and 
have  rated  them  at  lOQL 

The  opinion  of  the  court  is  requested  whether  the 
company  is  liable  to  be  rated  for  the  land  over 
which  the  water  flows,  and  if  so,  whether  to  the 
amoun'  of  the  agricultural  value  of  the  land  or  to 
the  amount  of  its  enhanced  value  by  reason  of  its 
being  converted  into  a  watercourse  and  applied  to 
the  purposes  above  set  forth.  If  the  court  should 
be  of  opinion  that  the  company  are  liable  to  bo 
rated,  then  the  said  company  agree  that  a  judgment, 
in  conformity  with  such  decision  and  for  such 
amount  and  for  such  costs  as  the  court  may  adjudge, 
may  be  entered  on  motion  by  the  respondents  at  the 
sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given.  If  the  court  be  of  a  contrary 
opinion,  then  the  respondents  agree  that  a  judgment, 
in  conformity  with  the  decision  of  such  court,  and 
for  such  costs  as  such  court  may  adjudge,  may  be 
entered  on  motion  by  the  said  company  at  the 
sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given. 

Watkin  WiUlams  for  the  respondent8.~The  com- 
pany are  rfiteablfi  in  respect  of  the  pipes  which 
convey  the  water,  the  company  being  in  the  exclu- 
sive occupation  of  them.  The  most  recent  case 
dealinsr  with  the  subject  is  Rtg.  v.  The  West  Middle- 
sex Waterworks  Company,  28  L.  J.  185,  M.  C,  in 
which  the  company  was  held  liable  to  be  rated  in 
respect  of  certain  mains  and  pipes  buried  in  the 
soil.  In  Reg,  v.  The  Overseers  of  Bilston,  6  B.  &  Cress. 
831,  the  engine  fur  drawing  water  from  the  mine 
was  exempted  from  liability,  on  the  ground  that  it 
was  part  and  parcel  of  the  iron  mine,  which  was 
exempt  under  43  £liz.  c.  2.    Jieg,  v.  Cunningham^ 
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5  East,  478  was  also  referred  to.  llie  company 
own  the  pipes  through  which  the  water  runs,  and 
they  are  in  the  actual  possession  of  them.  It  cannot 
even  be  said  that  the  whole  object  of  the  water- 
course is  for  the  purpose  of  working  the  mine,  for 
it  is  used  also  id  preparing  the  ore  for  smelting, 
which  is  not  properly  a  mining  operation. 

Melfisfij  Q.C.  (with  whom  was  Mcfntyre)  for  the 
appellant. — The  stream  of  water  in  the  present  case 
was  originally  a  natural  one.  [Cockburn,  C.  X — 
What  the  company  have  done  is  to  make  an  artificial 
diversion  of  a  natural  watercourse.]  With  respect 
to  that  part  of  it  which  is  an  open  watercourse, 
they  cannot  in  any  way  be  held  liable  to  be  rated. 
The  lOOL  a  year  which  they  pay  is  simply  compen- 
sation to  the  owner  of  the  mill  for  the  right  of 
diverting  the  old  channel.  The  present  case  cannot 
be  distinguished  from  Reg,  v.  The  Overseers  of  Bil- 
ston.  There  Holroyd,  J.  says:  "The  engine  was 
not  profitable  but  burthensome,  except  as  it  respected 
the  mine  itself.  As  it  regarded  the  land,  indepen- 
dently of  the  mine,  it  was  clearly  burthensome,** 
and  on  that  ground  it  was  held  exempt  from  rate- 
ability.    The  same  reasoning  applies  here. 

Watkin  Williams  in  reply. 

CocKBORN,  C.J. — ^The  only  difficulty  in  this  case 
is  to  determine  what  is  the  real  question  submitted 
to  us.  If  it  was  meant  to  question  the  rateability 
of  the  watercourse  because  it  is  accessory  to  the 
working  of  the  mine,  I  think  the  answer  is,  that 
though  the  mine  itself  is  not  rateable,  nor  according 
to  Reg.y.  The  Oi?«r«e«rso/'J5t&/on anything merley ac- 
cessory to  it,  yet  we  are  here  dealing  with  the  case  of  a 
watercourse  passing  over  a  considerable  extent  of 
land,  and  we  must  treat  that  laqtL  as  enhanced  in 
value  by  the  watercourse  psAsmg  over  it,  and  as 
liable  to  be  rated  on  that  account.  If,  however,  it 
had  been  intended,  as  one  might  perhaps  gather  from 
the  statement,  to  rate  the  100/.  which  is  paid 
for  the  right  to  divert  the  water  from  its  original 
course,  I  agree  with  Mr.  Mellish  that  that  could  not 
properly  be  done.  Then  comes  the  question  as  to  the 
land  itself ;  and  that  I  think  is  properly  rateable. 
The  value  of  the  land  is  Increased  by  the  water- 
course on  it,  and  I  think  the  right  way  of  looking 
at  the  matter  is  this.  Suppose  the  company  had 
not  the  occupation  or  the  ownership  of  the  land,  but 
had  to  rent  it  from  an  adjoining  proprietor :  what- 
ever they  had  to  pay  him  for  it  would  be  the  actual 
value  of  the  land,  and  a  rate  made  on  the  basis  of 
that  value  would  be  correct.  Mr.  Williams  says 
that  must  be  assumed  to  have  been  the  basis  on 
which  the  present  rate  was  made,  and  there  is 
nothing  in  the  case  to  negative  the  supposition.  It 
may  be  that  the  true  value  of  the  land  and  of  the 
erections  was  100/.,  and  if  so,  a  rate  made  on  that 
basis  would  be  quite  proper.  I  think  the  rate  must 
be  upheld. 

Blackbdrn,  J.~I  quite  agree  with  what  my  I«0Td 
has  said.  The  first  question  is  one  of  fact — Are  the 
company  in  the  occupation  of  the  watercourse  and 
of  the  bricks,  &c.  ?  If  they  are  occupiers  they  are 
properly  rateable.  If  they  have  merely  an  ease- 
ment they  would  not  be  rateable.  As  to  the  pipes^ 
I  am  unable  to  see  any  distinction  between  the  case 
with  respect  to  them  here  and  the  case  of  gas  and 
other  companies  occupying  by  means  of  their  pipes. 
But  I  do  not  think  this  question  is  very  material. 
Then  comes  the  other  question,  What  is  the  value 
at  which  it  is  to  be  rated  ?  The  contention  seems  to 
be  that  as  the  water  has  been  carried  along  this 
course  for  the  purpose  of  assisting  in  the  working 
of  a  lead  mine,  which  is  not  itself  rateable,  the 
increased  value  of  the  land  over  which  it  passes  is, 
therefore,  not  to  be  taken  into  account.    £Ug,  r.  The 
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Ocerseers  of  Bihton  has  been  referred  to  in  support 
of  that  view.  I  do  not  find  anything  in  that  case  to 
show  whether  the  engirie  there  occupied  any  land  at 
olL  If  it  did  occupy  land,  I  should  hesitate  to  say, 
without  further  consideration,  that  I  agreed  with 
that  case.  But  in  the  present  case  there  is  no  diffi- 
culty. No  one  can  say  that  the  watercourse  is  part 
of  the  mine.  The  value  of  the  land  is  enhanced  by 
affording  facility  for  carrying  the  water  to  the 
mine,  and  we  are  to  consider  what  is  the  rent  which 
might  reasonably  be  expected  from  a  tenant  from 
year  to  year  for  the  land.  Or  we  may  consider,  if 
this  were  in  the  occupation  of  another,  and  the 
company  were  bargaining  for  it,  what  rent  they 
would  hare  to  pay  for  it.  There  is  little  doubt  in 
such  a  case  they  would  rather  pay  a  higher  rent  in 
respect  of  the  existing  watercourse  than  if  they 
merely  purchased  the  land,  seeing  that  oUierwise 
they  would  have  to  incur  the  expense  of  putting  in 
calverts,  &a,  themselves.  So  that,  in  rating  the 
company,  it  is  the  enhanced  value  of  the  land  that 
is  to  be  considered,  and  I  agree  with  my  Lord  that 
this  enhanced  value  is  to  be  considered  indepen- 
dently of  the  value  of  the  water  itself.  It  may  be 
that  the  assessment  committee  did,  in  the  present 
case,  take  that  into  account,  and,  if  so,  they  have 
done  wrong;  but  it  may  be  that  they  thought  100^ 
was  a  proper  rent,  and,  if  so,  they  are  right. 

Judgment  for  respondents. 

Attorney  for  appellants,  5.  C7.  FrcaJdah, 
Attorney  for  respondents,  Tocke  and  Holland, 


Saturdoof,  June  6, 1868. 

KOBBBT    SlATHBB  HOLFOBD  (app.)    V.    HbKBT 

Gbobob  (resp.) 

Salmon   Fishery   Acts— Fixed  engines^Evidence   of 

immemoriai  user, 

J?.,  who  was  the  lord  of  the  manor  of  Arlingham,  which 
abutted  on  the  river  Severn,  oimed  certain  fixed 
engines  called  ^ ptttf^ers,"  which  were  bashets  fixed 
6ff  means  of  stakes  and  poke  in  the  bed  of  the  river, 
between  high  and  low  water^mark,  for  the  purpose  of 
catching  aahnon.    He  relud  for  their  legality  upon  a 
grant  of  the  manor,  dated  1610,  whu^  mentioned  as 
appurtenant  thereto  a  several  finery  in  the  words, 
^atl  that  the  manor  of  ArUngham,  with  its  cmpur' 
tenances,  and  all  that  free  fishing  and  several  fishing 
in  the  river  Severn  over  against  and  so  far  as  the 
manor,   parish,    or  viOage    of  ArUngham  extends. 
And  also  all  those  the  liberties  and  franchises  of  free 
fishing,"  fpc    Proof  was  also  given  by  him  that  he 
had  possessed  some  of  the  putchers  for  forty-five, 
and  some  for  twenty 'Jive  years  back,  there  being,  hoW' 
ever,  no  positive  evidence  as  to  whether  or  not  they 
existed  for  a  longer  period      The   commissioners 
having  found  the  putchers  to  be  illegal,  and  having 
ordered  them  to  be  abated  and  removed : 

Held,  that  they  had  come  to  a  correct  conclusion. 

This  was  a  ease  stated  by  the  Special  Commis- 
sioners for  English  Fisheries,  pursuant  to  the 
Salmon  Fisherr  Amendment  Act  1865  (28  &  29 
Vict  c  121),  which  incorporates  the  20  &  21  Vict 
c.  43.    The  case  was  as  follows : — 

1.  At  a  court  holden  by  the  said  special  com- 
missioners at  the  city  of  Gloucester,  on  the  18th 
May  1866,  for  the  purpose  of  inquiring  into  the 
legality  of  the  fixed  engines  situated  in  the  river 
Sercm,  and  such  parts  of  the  estuary  thereof  as 
had  been  included  by  certificate  under  the  hand  of 
the  Right  Hon.  Sir  George  Grey,  Bart,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  in   the 

Mao.  Cab.— Vol.  V. 


Severn  fishery  district,  Robert  Stayner  Ilolford, 
Esq.,  hereinafter  called  the  appellant,  having  been 
duly  summoned  to  appear  before  the  said  com- 
missioners, and  having  appeared  by  his  counsel  and 
attorney,  made  three  claims,  first,  that  ddO  putchers 
at  Hope  Pill;  secondly,  that  three  stop-nets  at 
Hope  Pill ;  and  thirdly,  that  180  putcliers  at  Hock 
Crib,  in  the  river  Severn,  between  high  and  low 
water-mark,  in  the  county  of  Gloucesti^r,  of  which 
the  said  appellant  was  the  owner,  were  pririleged 
fixed  engines  within  the  meaning  of  the  Salmon 
Fishery  Acts,  and  the  said  commissioners  having 
heard  what  was  alleged  and  proved  for  and  against 
the  said  fixed  engines,  gave  their  decision  on  the 
said  18th  of  May,  that  the  said  fixed  engines 
claimed  as  aforesaid  were  illegal,  and  must  be 
abated  and  removed.  And  whereupon  the  said 
appellant,  being  dissatisfied  with  the  decision  of 
the  commissioners,  and  having  given  notice  of  ap- 
peal to  this  honourable  court,  and  having  requir^ 
us  to  state  a  special  case  for  the  opinion  of  this 
court  accordingly,  and  having  also  duly  entered 
into  recognisances  as  required  by  the  statute,  we, 
the  stud  commissioners,  hereby  state  and  sign  sudi 
case  as  follows  s—** 

2.' By  the  sidmon  Fishery  Act  1861  (24  &  25 
Vict,  c  109),  s.  11,  it  was  enacted  that  no  fixed 
engine  of  any  description  should  be  placed  or  used 
for  catching  salmon  in  any  inland  or  tidal  water, 
and  added  the  following  proviso :  **  but  this  section 
shall  not  affect  any  ancient  right  or  mode  of  fish- 
ing as  lawfully '  exercised  at  the  time  of  the 
passing  of  this  Act,  by  any  person  by  virtue  of  any 
grant  or  charter  or  immemorial  usage."  The  fixed 
engines  thus  saved  from  the  operation  of  the  1 1th 
section  were  declared  by  the  subsequent  statute, 
28  &  29  Vict  c.  121,  s.  89,  to  be  privileged  fixed 
engines. 

8.  By  the  Salmon  Fishery  Act  1865  (28  &  29 
Vict  c.  121),  s.  40,  the  Special  Commissioners  for 
English  Fisheries  were  authorised  to  inquire  into 
the  legality  of  all  fixed  engines  erected  or  used  for 
catching  salmon  within  the  limits  of  the  Salmon 
Fishery  Acts  1861  and  1866,  and  to  abate  and 
remove  all'such  as  were  not  proved  to  their  satis- 
faction to  be  privileged.  By  section  44,  on  the 
appearance  of  the  owner  or  other  person  for  or 
against  any  fixed  engines,  and  after  hearing  what 
was  alleged  by  him  or  them  or  on  his  or  their  behalf, 
the  commissioners  were  authorised  to  decide  as  to  the 
legality  or  illegality  of  the  said  fixed  engines ;  and 
in  the  event  or  their  decision  being  in  favour  of  the 
illegality  of  any  engine,  they  were  authorised  by 
warrant  under  their  hands  to  order  the  owner  to 
abate  and  remove  the  same. 

4.  By  sect  39  of  the  28  &  29  Vict  c.  121,  it  was 
provided  that  whereas  the  24  &  25  Vict  c.  189,  s.  11, 
exempted  only  from  the  section  last  mentioned  such 
fixed  engines  as  were  in  use  for  catching  salmon 
during  the  open  season  of  1861;  and  Inasmuch  as  in 
certain  cases  fixed  engines,  in  use  during  the  four 
years  previous  to  1861  or  one  of  such  years,  might 
from  temporary  causes  have  been  out  of  use  during 
the  year  1861,  and  it  was  expedient  to  provide  for 
such  cases,  it  was  thereby  declared  that  if  any  fixed 
engine  not  in  use  in  1861  was  in  use  during  one  of 
the  said  previous  four  years,  proof  of  its  user  during 
one  of  such  four  years  might  be  substituted  for 
proof  of  its  user  during  1861 ;  so,  nevertheless  that 
no  person  should  by  proving  the  use  of  different 
fixed  engines  not  exceeding  the  greatest  number  of 
such  engines  in  use  by  him  during  some  one  of  the 
years  1857, 1868, 1859, 1860,  and  1861. 

5.  The  Salmon  Fishery  Act  1865  (28  &  29  Vict 
c  121),  8.  2,  is  to  be  read  as  one  with  the  Salmon 
Fishery  Act  1861 ;  and  by  the  4th  section  of  the 
24  &  25  Vict  c.  109,  '*  fixed  engines  shall  include 
stake-nets,  bag^nets,  putts,  putchers,  and  all  fixed 
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implements  or  engines  for  catching  fish."  And  by 
the  28  &  2d  Vict.  c.  121,  s.  39,  "&ced  engines  ab«U 
in  this  and  in  the  Salman  Fishery  Act  1661  include 
any  net  or  other  implement  for  taking  fish  fixed  to 
tile  soil,  or  made  stationary  in  other  way  not  being 
a  fishing  -weir  or  fishing  mill-dam.*' 

6.  At  the  healing  of  tiie  said  claim  before  the 
commissioners  at  Glonoester  af oreaaid,  the  appellant 
made  three  claims — ^first,  to  350  putchers  at  Hope 
Pill ;  secondly,  to  three  stop  nets  at  Hope  Pill ; 
thirdly,  to  130  putchers  at  Hock  Crib,  all  situated 
between  high  and  low  water  mark  in  the  river 
Serom,  and  within  the  manor  of  Ariingham,  as 
being  privileged  fixed  engines  within  the  meaning 
of  the  above  statute. 

7.  The  said  manor  of  Arlingham  is  within,  or 
once  formed  part  of^  the  great  manor  or  barony  of 
Berkeley,  granted  by  a  charter  of  King  Henzy  II.  to 
Maurice  of  Berkeley,  and  it  is  admitted  that  several 
ranks  of  putchers  and  stop  nets  had  been  proved 
before  the  said  commiseioners  to  have  been  kgally 
used  from  time  immemorial  at  certain  places  within 
the  great  manor  of  Berkeley,  of  which,  aa  akeady 
•tirted,  the  manor  of  Arlingham  was  part. 

8.  In  proof  of  the  leg^ty  of  the  putchers  and 
stop  nets  claimed  by  the  appellant,  he  gave  in  evi- 
dence a- feoffment,  dated  20th  Nov.  1610,  by  which 
the  owner  of  the  great  manor  of  Berkeley  conveyed 
fbe  manor  of  Arlingham  (which,  as  hereinbefore 
stated,  had  been  part  of  the  manor  of  Berkley)  to 
Thomas  Yate^  through  whom  the  title  had  passed 
to  the  appellant  by  mesne  conveyanees.  The  said 
feoffment  in  the  parcels  described  the  lands  as  "  all 
that  the  manor  of  Arlingham  with  its  appurten- 
ances, and  all  the  free  fishing  and  several  fishing 
in  the  river  Bevem  over  against  and  so  5u-  as  tJie 
manor,  parish,  or  village  of  Arlingluuia  extends. 
And  also  all  those  the  liberties  and  franchisea  of 
free  fishing,"  &c. 

9.  There  was  no  more  specific  description  in  such 
oonveyanoe  of  a  fishery  in  the  Senrem  as  sqppujv 
tenant  to  the  manor  of  Arlingham,  witli^  whioh 
manor  the  sites  of  the  said  fixed  engines  weve^ 

10.  There  was  no  specific  metirtion  in  any  of  the 
documents  ol  title  of  puttiers  or  atop  nets,  or  other 
fixed  engines  in  connection  with  such  fishery. 

11.  At  the  place  where  the  manor  of  ^Uagham 
abuts  on  the  left  bank  of  the  B&WKDf  tiie  said  river 
is  a  navigable  tidal  river  or  estuary,  and  is  about 
half  a  mile  wide  between  high  water  mark  on  either 
side.  It  was  admitted  that  the  manor  of  Arlingham 
was  bounded  on  one  side  by  the  moditun  jiban  afwz 
of  the  Severn* 

12.  As  to  the  putchers  and  stop-nets  at  Hope  Pill 
(which  is  higher  up  the  river  than  Hock  Crib),  it 
was  also  proved  by  a  witness  who  was  sixty  years 
old,  who  had  been  lessee  of  the  lord  of  the  manor 
of  the  fishing  there,  and  whose  father  had  been 
lessee  from  the  year  1B25,  tiU  he  himself  became 
lessee,  that  he  remembered  the  fishenr  since  he  was 
ten  years  old,  that  is  to  say  for  forty-five  years  prior 
to  1861 ;  that  putchers  and  stop-nets  were  used  at 
Hope  Pill  on  the  same  sites  as  at  present  during  the 
whole  of  that  time,  and  were  there  in  use  wh^  he 
first  knew  or  could  recollect  the  fishery,  and  that 
when  he  was  ten  years  old  one  Cooke  was  tenant 
of  the  fishery,  but  whether  Cooike  used  putchers 
before  that  date  no  evidence  was  given  with  respect 
to  the  putchers  at  Hock  Crib,  a  witness  wha  was 
fifty-seven  years  of  age  said,  that  twenty-five 
years  ago  he  was  for  the  first  time  employed  at,  and 
knew  the  fishing  there ;  that  there  were  old  stakes 
then  on  the  asaie  sidie  viiidi  he  filled  up  witii 
putchers. 

13.  The  witnesses  stated  that  in  1861  the  number 
of  putchers  used  was  at  Hope  Pill  350,  at  Hock 
Crib  100,  and  there  stop-nets  at  Hope  Pill. 

14.  It  was   proved   that   the   mode  in  which 


putchers  were  used  was  as  follows : — On  the  shore 
between  high  and  low  water  mark,  double  rows  of 
stakes,  each  stake  being  about  12ft.  long  and  Sin^ 
thick  are  driven  into  holes  cut  in  rock,  a  depth  of 
from  1  to  2ft.,  and  the  rows  are  in  a  direction  at 
right  angles  to  the  current.  By  means  of  these 
uprights  takes  partitions  are  made  of  sufficient  size 
and  depth  to  contain  the  putchers  which  are  laid 
horizontally,  and  all  touching  each  other,  each 
putcher  being  kept  fixed  in  its  position  by  means  of 
the  stakes  and  ciosspoles.  A  putcher  is  a  conical 
or  funnel  shaped  ba^et  made  of  twenty  straight 
rods  fastened  together  at  intervals  by  four  or  five 
hoops  of  decreasing  size,  each  rod  about  half  an  inch  or 
an  inch  thick  and  about  6ft.  long,  and  running  length- 
wise from  end  to  end  of  the  basket.  The  length  or 
depth  of  the  basket  is  about  5ft.,  the  diameter 
about  20in.  at  the  mouth  (where  one  end  of  each 
rod  is  fastened  to  the  largest  hoop  at  intervals  of 
3in.),  and  2in.  or  3in.  at  the  other  end.  The  framework 
is  loose  or  open,  and  the  mouth  and  end  are  open,  so 
as  to  offer  as  little  resistance  to  the  tide  as  possible. 
These  putchers  when  put  in  position  lie  on  their 
side  in  tiers  three  or  four  deep,  and  to  one  who 
stands  in  front  of  them  they  appear  like  a  honej- 
comb,  the  mouths  all  facing  one  way,  either  facing 
the  flood  tide  or  the  ebb  tide.  A  rank  of  putchers 
means  a  row  consisting  of  several  tiers,  the  length 
of  the  rank  varying  with  the  number  of  the  putchers 
used,  and  the  whole  of  the  stakes  and  putchers 
together  forming  a  structure  sufficiently  stable  to 
resist  the  action  of  the  tide.  A  salmon  is  caught  by 
going  into  one  of  the  putchers  with  some  force, 
when  its  head  becomes  wedged  in  the  small  end  of 
the  putcher,  aTm  it  is  kept  there  fixed  till  the  ebb 
of  the  tide  allows  the  fisherman  to  go  and  take  the 
fish  out.  These  putdiera  are  fixed  annually  during 
such  portion  of  the  year  as  they  may  be  lawfully 
used  to  catch  salmem,  1^  stakes  remaining  peraia. 
nently.  Putchers  are  elily  enleulated  to  catch  large 
fish,  and  not  eels^  shrimps,  <or  the  fry  of  fish. 

15.  It  was  proved  that  the  mode  in  which  the  stop 
nets  were  used  was  as  follows: — A  stake  is  driven 
into  the  shone  near  hi^water  marie  and  a  rope 
attached  to  it,  wbkh  ia  mn  out  towards^the  bed  of 
the  estuary  nearly  at  right  angles  to  the  line  of  the 
shore,  and  the  ftirlber  end  of  tie  rope  is  fixed  to  an 
anchor  m  the  shore.  The  boats  ai«  each  attached 
to  this  rope,  which  is  used  to  steady  them.  The 
number  of  boats  which  may  be  used  on  one  rope 
d^ends  on  the  length  of  the  repe.  When  the  boat 
is  tiius  steadied  by  the  rope,  a  net  is  used  in  combi- 
nation with  each  boat  in  the  foUowing  way : — The 
net  is  so  placed  that  the  body  of  it  lies  across  and 
under  the  boat;  the  mouth  of  the  net,  which  is  about 
fifteen  feet  wide,  facing  the  tide  on  one  wide  of  the 
boat,  and  the  tail  or  end  of  the  net  stretching 
under  and  beyond  the  other  side  of  the  boat  B7 
a  combinalion  of  pc^s  the  moutii  of  the  net  is  kept 
a  few  feet  under  the  surface  of  the  water,  and  a 
fisherman,  holding  a  string  attadied  to  the  tail  of 
the  net  in  his  hand,  feels  when  a  fish  enters  the 
net  and  immediat^y  jerks  the  mouth  of  the  net  up 
and  out  of  the  water  to  prevent  the  escape  of  the 
fish,  which  he  then  takes  out. 

16.  At  the  hearing  it  was  contended,  on  the  part 
of  the  appeUaat :  (1)  That  under  the  above  circum- 
stances he  had  proved,  and  the  commissioners  ought 
to  hold  that  the  putchers  and  stc^  nets  were  privi- 
leged under  the  24  &  25  Vict.  c.  109,  sect.  11,  which 
provides  thi^  tiie  said  section  shall  not  affect  any 
ancient  right  or  mode  of  fishing  exercised  at  the  time 
of  the  passing  of  the  Act  by  virtue  of  any  grant  or 
charter  or  immemorial  usage;  and  that  the  com- 
missioners Qiu^t  to  certify  to  that  effect. 
(2.)  That  the  commissioners  were  at  Uberty  and 
ought  to  presume,  and  a  judge  would  and  ought 
to  have  told  a  jury  to  find,  tluit  Uiere  was  a  right  to 
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usepatchers  and  stop-nets  generally  within  the  great 
manor  of  Berkde^r,  and  tluB  manor  of  Arlingham  as 

Ert  thereof,  and  it  was  not  necessary  that  they  should 
▼e  been  always  at  the  particular  spots  where  now 
iiaed«  (3.)  And  that  even  if  this  were  not  so,  the 
commisaioners  were  at  liberty  and  ought  to  hold,  and 
a  judge  would  and  ought  to  have  told  a  jury  to  find, 
that  there  was  a  right  to  use  them  at  the  particular 
spots,  either  by  grant  or  charter  or  immemorial 


17.  On  the  other  hand,  it  was  contended  on  the 
part  of  the  respondent  that  there  was  no  sufficient 
evidence  of  the  legality  of  putchers  and  stop-nets ; 
that  only  forty-five  years*  user  prior  to  1861  had 
been  proved  as  to  some,  and  twenty  years*  user  prior 
to  1861  as  to  the  rest;  that  in  the  statutes  1  £ISz. 
€.17  and  18  Geo.  8,  c  38,  putchers  were  not  men- 
tioned as  then  existing,  and  the  reasonable  inference 
was  that  they  had  hegnn  to  be  fixst  used  in  veiy 
XBcent  times,  and  were  illegal. 

18.  We  found  as  facts  that  the  putchers  and  stop- 
nets  claimed  at  Hope  Pill  had  been  continuously 
used  since  1816  at  the  places  in  question ;  that  the 
putchers  at  Hock.  Crib  had  been  confeinuoualy  used 
there  since  1841.  But  there  was  no  evidence 
one  way  or  the  other  as  to  any  prior  user  respec- 
tively. 

19.  We  were  of  opinion  that,  inasmuch  as  Magna 
Charta  had  prohibited  a  several  fishery  being 
created  since  that  date^  and  also  Magna  Charta 
and  aubsequent  statutes  (Magna  Charta,  9  Hen.  3, 
C.23;  25£dw.  3,0.4;  45  Edw.  3,  c.  2;  1  Hen.4, 
c  12  ;  4-  Hen.  4,  c.  11 ;  12  Edw.  4,  c.  7)  repeatedly 
prohibited  weirs  or  Idddles  being  made  or  enhanced 
in  navigable  rivers,  the  only« ground  on  which  the 
fixed  engines  called  putchers  could  be  legal  was  on 
the  presumption  that  the  Crown  had  granted  before 
Magna  Charta  the  right  to  use  such  fixed  engines. 
That  in  like  manner  the  use  of  fixed  nets  involved  a 
aeveral  fishery  at  the  place  ^vhere  they  were  used  ; 
that  such  several  fishery  could  only  have  been 
legally  created  before  Magna  Chacta;  and  that  fixed 
nets  themselves  had  been  expressly  prohibited  by 
the  statute  2  Hen.  6,  c  lo,  and  no  fixed  net  could 
be  legal  which  had  not  been  lawfully  used  before 
the  date  of  the  statute  last  mentioned.  We  fouud 
that,  though  there  was  evidence  from  which  we 
might  reasonably  presume  that  a  several  fishery  had 
been  legally  created  before  Magna  Charta,  still, 
as  no  grant  was  produced,  we  could  only  infer  from 
iJie  subsequent  user  what  the  terms  of  that  grant 
were.  That,  taking  the  documentary  evidence  of  a 
general  grant  of  several  fishery  with  the  proved  user 
of  putchers  and  stop-nets  at  Hope  FUl  for  only 
forty-five  years  previous  to  1861  and  a  proved  user  of 
putchers  for  only  twenty  years  previously  to  18G1, 
at  Hock  Crib,  we  could  not  reasonably  presume 
a  giant  of  the  Crown  to  use  putchers  at  the  places 
in  question,  nor  that  a  grant  of  the  Crown  to  use 
stop-nets  existed,  nor  that  the^  were  lawfully  used 
before  the  stat.  2  Hen.  6,  c.  15.  We  were  further  of 
opinion  that  the  statute  24  &  25  Vict.  c.  109,  s.  11, 
did  not  create  any  new  right,  but  merely  saved  such 
lights  as  were  legal  before  that  date.  Therefore,  we 
found  that  the  said  putbhers  as  well  as  the  three 
8top«net8  claimed  were  illegal, .and  ordered  them. to 
be  abated  and  removed. 

The  question  submitted  to  this  honourable  oourt 
is,  whether,  on  the  evidence,  we  ought  to  have 
presumed  and  found  thaib  the  putchers  and  stop- 
nets,  or  any  of  them,  were  lawfully  exercised  in 
1661,  by  virtue  of  any  grant  or  charter  or  imme- 
morial usage. 

If  the  court  shall  be  of  opinion  in  the  affirmative 
as  to  the  said  fixed  engines  claimed,  or  any  of  them, 
then  the  case  to  be  remitted  to  the  commissioneis 
that  they  may  certify  accordingly. 

Given  under  the  hands  of  the  Special  Commis- 


sioners for  English    Fisheries,  this  17th  day  of 
January  1868.  Javes  Paterson. 

T.  Spbatt. 

Hbnst  Scott. 

The  Atiomey' General  (Sir  J.  B.  Earslake)  and 
ArehibMi  for  the  respondent,  contended  that  the 
decision  of  Ihe  commissioners  was  right. 

Mellishj  Q.  C.  and  Gibnore  Evans,  for  the  appel- 
lant, argued  that  the  decision  of  the  commissioners 
was  wrong. 

The  following  cases  were  cited : 
Rawstone  v.  Backhome,  L.  Rep.  2  0.  P.  67  j  17  L.  T. 

Rep.  N.  S.  441 ; 
Mayor  of  Hull  y.  iZbfner,  Cowp.  102. 

Thearfipaments  sufficiently  appear  in  the  following 
judgments  :— 

CoGKBURN,  C.  J. — ^I  am  of  opinion  that  our  judg- 
ment on  both  points  should  be  for  the  respondent. 
The  comnussioners  have  found  that  these  putchers 
have  in  one  instance  been  in  use  for  forty-five  years 
before  the  passing  of  the  Act,  and  in  another  for 
twenty-five  years.  The  Act  requires,  in  order  to 
legalise  the  use  of  an  instrument  of  this  description 
for  the  purpose  of  taking  the  fish,  that  it  shall  have 
existed  from  time  immemorial,  and  the  commis- 
sioners have  come  to  the  conclusion  that  upon  the 
evidence  Of  user  they  were  not  warranted  in  coming 
to  the  cocclusion  that  this  right  had  been  existing 
from  immemorial  time.  I  entirely  concur  in  think- 
ing that  they  could  not  have  found  otherwise  with 
reference  to  that  part  of  the  case  in  which  an  enjoy- 
ment of  twenty-five  years  alone  had  been  proved. 
But  with  regard  to  Uie  other  case,  upon  which  it 
appeared  there  had  been  this  enjoyment  for  forty- 
five  years,  the  question  is^one,  I  think,  of  fact.  The 
commissioners  had  the  evidence  before  them,  and  it 
was  comx>etent  to  tlic  commissioners  who  dealt  with 
the  fact  to  find  either  one  way  or  the  other,  as  they 
might  be  advised.  Attention  has  been  called  by 
Mr.  Mellish  to  the  surrounding  circumstances — the 
concomitant  circumstances—of  the  case,  and  I  think 
they  arc  not  at  all  unworthy  of  attention,  and  might 
have  been  more  enforced  on  the  minds  of  the  com- 
missioners, viz.,  that  this  was  indubitably  a  "  several 
fishery,**  and  that  it  was  a  "  several  "fishery"  appur- 
tenant to  a  manorwhich  had  formed  part  of  the  great 
manor  of  Berkeley,  and  in  other  places  and  in  other 
manors  which  had  belonged  to  that  great  lordship, 
similar  rights  to  these  existed,  and  were  found  to- 
have  existed  from  time  immemorial.  Taking  these 
circumstances  into  consideration,  if  the  commis- 
sioners, as  judges  of  the  evidence,  had  found  that 
upon  that  this  mode  of  fishing,  this  right  had^ 
existed  from  time  immemorial,  and  then  wc  had 
been  applied  to— supposing  it  had  been  a  case  - 
in  which  a  similar  finding  had  been  made  by  a  jury 
and  application  had  been- made  to  us  for  a  new  trial. 
— I  for  one  should  not  have  been  disposed  to  have 
disturbed  the  verdict,  looking  at  it  as  a  question  of 
fact,  and  we  as  judges  should  not  have  interfered  in . 
the  case.  On  the  other  hand,  if  the  jury  had  . 
arrived  at  the  opposite  conclusion,  if  wo  had  been 
applied  to  on  the  subject,  we  should  have  said 
very  likely  it  was  perfectly  competent  to  them  to 
come  to  a  conclusion  one  way  or  the  other.  What  I 
understand  the  commissioners  to  refer  to  us  is,  not 
the  propriety  as  matter  of  fact  of  the  view  they 
have  taken,  and  the  conclusion  to  which  they  have 
arrived,  but  they  put  it  to  us  whether  on  proof  of  a 
user  of  forty-five  years  they  were  bound  as  a  con- 
clusive presumption  of  law  to  say  that,  because 
there  was  no  evidence  to  negative  the  origin  beyond 
the  time  of  legal  memory,  they  were  to  infer  that 
the  right  must  have  existed  before  the  time  of 
legal  memory?    That  I  understand  is  vhat  they 
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'intended  to  submit  to  us,  and  I  cannot  say  that  I 
think  they  were  so  bound,  but  that  it  is  perfectly 
free  to  them,  according  as  their  minds  were 
influenced  by  the  fact,  to  arrive  at  the  conclusion 
at  which  they  have  arrived,  or  the  opposite.  I 
think  there  is  nothing  as  matter  of  law  that  we  can 
say  that  the  commissioners  have  gone  wrong  in,  or 
that  their  conclusion  should  be  disturbed,  or  that 
their  decision  should  be  set  aside.  Hien  with 
regard  to  these  stop-nets,  as  they  are  popularly 
called,  it  seems  to  me  that  the  contention  of  the 
Attorney-General  is  right,  and  that  these  nets  are, 
in  the  manner  in  which  they  are  used,  within  the 
statute  of  Henry  YI.,  and  therefore  they  could  not 
be  lawfully  used,  and  that  mode  of  fishing  could 
not  be  lawfully  exercised  as  it  is,  so  as  to  be  within 
the  proviso  of  the  recent  statute.  It  is  true  that 
the  language  of  the  recital  of  the  statute  2  Hen.  6 
speaks  of  nets  fixed  to  posts,  stakes,  and  other 
things  continually  by  day  and  night,  and  therefore 
afterwards,  when  you  pass  from  the  recital  to  the 
enacting  clause,  it  prohibits  under  a  penalty  the  use 
of  nets  so  fastened  continually  as  aforesaid,  which 
in  fact  would  appear  to  be  continually  fastened  by 
day  and  by  night.  I  think  when  we  go  on  to  the 
proviso  it  shows  then  what  the  Legislature  in  the 
^statute  meant.  They  meant  that  there  should  be 
jiothing  used  in  the  shape  of  nets  permanently 
attach^  to  posts,  stakes,  or  the  like,  so  as  to  give 
them  the  character  of  permanency.  That  there 
should  be  nothing  to  prohibit  the  use  of  any 
I  particular  form  of  net  so  long  as  it  was  used  in  the 
j  general  character  of  a  drag  net  by  the  hand  or  in  like 
.manner,  and  that  nothing  should  be  constructed  so 
.  as  permanently  to  interfere  with  the  navigation  or 
vwith  the  fishing.    Now  we  understand  in  this  case, 

•  even  on  the  view  of  the  appellant,  that  certainly  for 
tnot  lebs  than  three  hours  at  a  time  this  obstruction 

•  has  a  permanent  character,  and  effectually  bars  the 
•navigation  and  also  obstructs  the  passage  of  the 
-fish,  and  secures  their  being  then  taken.   According 

to  the  Attorney-General's  view,  these  things  are 

'  kept  in  this  state  some  six  or  seven  hours,  from  the 

.  half  fiood  to  the  half  ebb.    There  one  sees  plainly, 

.  though  the  obstruction  to  the  navigation  and  to  the 

rpassage  of  the  fish  is  not  continual,  in  the  sense  of 

it  beini?  left  by  day  and  by  night,  yet  that  practi- 

-caliy  the  obstruction  to  the  navigation  must  be  of  a 

serious  character,  and  the  obstruction  to  the  passage 

'  of  the  fish,  speaking  with  reference  to  all  practioil 

purposes,  must  be  nearly  or  quite  as  mischievous 

as  though  the  obstruction  was  there  without  any 

interval  of  cessation.    I  think  it  is  therefore  within 

ithe  mischief  of  the  statute,  and  is  a  thing  which, 

run  less  it  existed  from  immemorial  time  so  as   to 

establish  an  ancient  right,  does  not  come  within 

the  protecting  provision  of  the  recent  Fishery  Act. 

J  think  therefore  that  these  stop-nets  are  illegal, 

.and  that  the  commissioners  were  right  in  the  view 

'.they  have  taken. 

Blackburn,  J.— I  am  of  the  same  opinion.  The 
•question  that  comes  first  is  as  to  the  putchers,  and 
then  the  stop  nets ;  and,  according  to  the  view  the 
•commissioners  took  of  it,  they  held  thatT  the  putchers 
cuuld  not  be  legal  unless  they  had  been  used  from 
.and  before  the  time  of  Magna  Charta.  As  far  as 
the  putchers  are  concerned,  the  question  is  whether 
they  were  legal,  and  used  before  and  from  the  time 
of  Magna  Charta.  As  to  the  stop-nets,  the  com- 
missioners take  the  view  that  they  were  not  used 
before  the  time  of  Henry  YI.  In  each  case  the 
question  was  whether  it  could  be  that  the  stop-nets 
and  putchers  had  been  used  much  longer  than  any 
evidence  had  been  produced  to  show.  Now  I  quite 
agree  with  what  Mr.  Mellish  has  said,  that  there  is 
A  great  deal  of  evidence  to  establish  the  right  of  the 
putchers.    In  the  first  place  it  was  a  subordinate 


manor;  it  was  shown  that  in  1610  this  was  a 
"several  fishery"  expressly  mentioned.  There  waa 
ground  for  believing  that  all  along  tiie  Severn  there 
have  been  several  fisheries  for  a  long  time,  and  in 
the  manor  of  Berkeley ;  and  it  was  shown  by  the 
evidence  taken  in  the  case  that  it  had  been  proved 
that  in  many  of  these  subordinate  manors  there 
were  "several  fisheries,"  and  that  putchers  have 
been  used  from  time  immemorial  as  a  mode  of  fish- 
ing. No  doubt  all  that  is  evidence  to  show  that  in 
these  subordinate  manors  there  were  several  fisheries, 
and  that  it  was  not  an  improper  thing  that  these 
several  fisheries  should  be  used  in  that  way.  Bat 
it  by  no  means  follows  that  the  several  fishery 
should  be  from  time  immemorial.  The  point,  as 
far  as  a  matter  of  evidence  goes,  is  very  analogous 
to  the  case  where  there  is  a  general  fishery  appur- 
tenant to  the  manor;  and  the  way  in  which  it 
has  been  dealt  with  is  evidence  as  to  the  right, 
because  it  relates  to  an  extensive  district  in  which 
there  are  different  rights.  But  it  was  no  more  than 
evidence;  and  if  there  had  been  no  other  evi- 
dence of  any  user  before  the  year  1861, 1  should 
certainly  think  that  they  would  not  have  been 
bound  by  that.  There  is  evidence  beyond  that; 
and  first  of  all  there  is  the  evidence  of  twenty- 
five  years  —  that  it  had  been  used  twenty-five 
years  before  1861  ;  and  that  brings  it  down  to 
thirty-one  years  before  the  time  of  the  inquiry. 
Then  in  the  second  case  there  were  forty-five  years. 
Now  the  evidence  in  the  case  of  the  twentv-five 
years  is  very  weak.  If  it  had  been  as  long  as  living 
memory,  it  would  have  been  evidence ;  but  so  short 
a  period  as  twenty-five  years,  unless  there  was  some 
g(K)d  reason  why  they  could  not  get  any  more  evi- 
dence, would  not  he  enough.  In  the  forty -five 
years  the  case  is  much  stronger ;  in  the  forty-five 
years  there  was  evidence.  They  might  in  fact  have 
gone  back  further,  but  they  were  not  bound  to  do 
so,  and  there  were  many  circumstances  which  might 
have  induced  them  not  to  go  back  In  looking  at 
the  case  as  it  stood  on  the  19th  paragraph  of  the 
case,  I  think  they  could  only  draw  the  inference,  or 
rather  they  found  the  fact  substantially,  that  it  had 
been  used  for  that  period,  but  did  not  find  that  it 
had  been  used  as  long  as  living  memory,  though 
they  might  have  done.  I  think  that  makes  a  great 
difference^  in  my  view  of  it.  I  think  they  might 
very  well  have  drawn  the  inference,  though,  as  my 
lord  has  said,  in  no  sense  it  can  be  said  that  they 
were  bound  to  do  so,  so  as  to  make  the  evidence  in  the 
other  way  unsatisfactory.  How  would  it  be  if  found 
positively  that  there  had  been  immemorial  usage  ? 
Taken  according  to  their  view  of  the  case,  it  would 
be  rather  a  different  matter.  Now  then  comes  tibe 
other  question  of  stop-nets.  It  is  not  disputed  that 
these  were  stop-nets,  or  nets  which  have  been 
made  so  as  to  be  stationary  ;  and  I  think,  notwith- 
standing the  Attomey-Generars  argument  to  the 
contrary,  I  should  have  held,  if  it  had  been  shown 
that  they  were  actually  used  in  1861,  that  then  they 
were  lawfully  used  in  the  "  several  fishery,"  and  I 
should  have  thought  that  it  had  been  a  mode  that 
existed  in  respect  of  a  proper  right.  Then  comes 
the  question,  was  it  lawfully  used  in  1861?  and 
that  is  an  embrangled  question.  What  did  the 
statute  of  Henry  YI.  mean  ?  The  statute  of  Henry 
YI.  uses  words  which  describe  the  way  in  which  it 
is  done ;  it  is  by  ropes  and  posts  continuing  to  stand 
by  day  and  night,  which  no  doubt  was  a  great  mis- 
chief in  stopping  the  fish  and  the  navigation.  Then 
the  contention  of  the  Attomey-Qeneral  was  that 
they  were  permanent.  I  doubt  that,  but  I  do 
not  think  that  it  necessarily  implies  they  shall 
be  the  whole  twenty-four  hours.  I  gather  from 
what  is  said  on  each  side,  though  not  stated 
in  the  case  of  the  commissioners,  ^at  these 
boats  and  nets  did  not  in  1861  continually  stand 
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tbeie,  bat  only  baU  ebb  and  half  flood ;  but  for 
all  practical  purposes,  as  my  Lord  said,  fish  and 
the  narigation  were  really  interfered  with  during 
the  whoie  time  this  portion  of  the  water  covers 
the  land  visible  when  the  tide  was  oat.  Neither 
boat  nor  fish  would  come  when  the  water  was 
rery  low,  and  the  question  of  whether  it 
was  continual  really  does  seem  to  depend  on 
this,  whether  it  was  not  there  during  all  that 
portion  of  the  time  which  practically  it  seems 
was  the  whole  time.  If  that  was  so,  it  is  a  question 
of  fact  for  the  commissioners ;  and,  as  I  now  gather 
the  fact,  if  that  were  so,  they  would  be  right  in 
saying.  This  stop-net  comes  within  the  mischief  of 
what  is  found  in  the  statute  of  Hen.  6,  and  conse- 
quently could  not  be  legally  used.  If  it  had  been 
used  before  the  statute  of  Hen.  6,  it  is  exactly  the 
same  as  if  it  had  been  used  before  the  time  of 
Magna  Charta,  and  then  certainly  the  commis- 
sioners  might  have  found  it  lawfully  in  existence.  I 
do  not  say  they  ought,  though  I  think  the  commis* 
doners  might  reasonably  have  so  found.  I  certainly 
cannot  at  all  say  that  they  ought  to  have  found  it. 


Hbllob,  J. — ^I  agree,  and  am  of  opinion  that  our 
judgment  must  be  for  the  respondent.    Upon  the 
facts  found  by  the  conmussioners,  and  on  the  view 
which  the  oomnuBsioners  seem  to  have  taken  of 
the  evidence,  I  think  the  oommiasioners  were  per- 
fectly warranted  in  not  finding  here  that  there 
was  an  immemorial  mode   of   fishing  either   in 
the  one  case  or  the  other.    Now  it  appears  to  me 
that  the  object  of  appointing  the  cominisiioners  is, 
that  they  should  investigate,  and  that  therefore, 
unless  they  find  that  there  is  a  titie  by  grant,  char- 
ter, or  immemorial  usage,  it  is  their  duty  to  declare 
that  these  modes  of  fishing  are  illegal.    But  when 
they  come  to  the  question  of  a  right  set  up  by  some 
party  of  which  he  says  that  he  has  an  enjoyment, 
by  virtue  of  a  grant,  chaiter,  or  immemorial  usage, 
I  think  then  that  it  is  a  matter  of  discretion  very 
much  for  the  commissioners  as  to  what  extent  the 
evidence  goes  so  as  to  satisfy  them  that  it  has  been 
enjoyed  immemorially.    I  agree  entirely  in  what 
my  Lord  has  said,  though  I  think  Mr.  Mellish  has 
put  it  in  a  very  ingenious  way,  and  for  some  little 
time  I  was  rather  with  his  argument ;  and  indeed 
I  do  not  say  it  is   not  evidence  from  which  the 
commissioners    might  very   well   find    that  way. 
But  in  cases  of  this  description,  where  it  is  probable 
that  there  may  have  been  a  great  body  of  evidence, 
and  they  find  that  it  is  confined  to  evidence  of 
user  only  for  a  period  of  forty-five  years,  I  think 
the  commissioners  have  a  right  to  ask  themselves 
whether  they  had  brought  before  them  all  the  evi- 
dence that  was   reasonably    necessary  to  satisfy 
immemorial  usage  ^  and  I  think  the  commissioners 
therefore  have  a  nght  to  exercise  a  discretion  on 
the  subject,  and  that  they  are  not  bound  by  evidence 
of  user  of  twenty-five  or  forty-five  years.    If  in  the 
nature  of  the  case  they  might  reasonably  expect 
that  there  was  other  evidence  of  the  parties  forth- 
coming which  had  not  been  brought  forward,  I  am 
of  opinion  that  the  commissioners  were  not  bound; 
and,  so  far  as  my  own  judgment  goes,  I  concur  with 
the  conclusions  at  which  the  commissioners  have 
arrived.     Now,    with    reference    to    the    other 
point,  I   agree   with    the    view    that   has   been 
expRMed  by   my  Lord   on  the  construction  as 
to  the  mode   of    fishing  in  the  2  Hen.  6,  and 
I  think  there  is  that   which   explains   it   when 
you  come  to  look  at  the  enacting  part  of   the 
statute.    The  statute  says :  ^  That  the  standing  of 
nets  and  engines  called  trinks,  and  all  other  nets 
which  be  and  were  wontto  be  fastened  andhanged  con- 
tinually day  and  night  by  a  certain  time  in  the  year  to 
great  posts,  boats,  and  anchors  overthwart  the  river 
of  Thames,  and  other  rivers  of  the  realm,  whic^ 


standing  is  a  cause  of  as  great  and  more  destruc- 
tion of  the  brood  and  fry  of  fish  and  disturbance  of 
the   common  passage  of   vessels  as  be  the  wears, 
kiddels,  or  any  other  engines,  be  wholly  defendeif 
for  ever;  and  that  every  pmon  that  setteth  or 
fasteneth  them  hereafter  to  such  posts,  boats,  and 
anchors,"  and  so  on,  it  is  unlawful,  and  is  to  be 
made   penal.      Now,    then,    the  proviso   declares 
what  in  future  shall  be  lawful:    **That  it  shall 
be   lawful   to  the  possessors  of  the  said  trinks,. 
if  they  be   of   assize,   to  fish   with    them  at  all^ 
seasonable    times,"   and   they   are   to   have   the- 
fullest  enjoyment  of  ''pulling  them   by  hand  as 
other  fishers  do    with    other    nets;"   but    they- 
are  not  to  fasten  them.  Now  just  observe,  '*  pulling 
them  by  hand  as  other  fishers  do  with  other  nets."" 
It  would  be  complete  if  it  stopped  there ;  but  in> 
order  to  be  more  explicit  it  says,  '*  and  not  fastening 
or  tacking  the  said  nets  to  posts^  boats,  and  anchors- 
continually  to  stand  as  afore  is  said."    If  it  was- 
necessary — ^if  that  was  to  be  taken  as  part  of  the- 
enactment  so  far  as  it  existed — I  should  submit 
''continually  standing"  would  mean,  not  perma- 
nentiy  standing,  but  standing  for  a  period  which  > 
might  be  called  continuous.    However,  my  opinion 
and  impression  is  that  the  meaning  of  it  rests  with. 
the  passage  "  other  nets."    With  that  view  of  It^ 
therefore,  I  think  tiie  commissioners  were  perfectly 
justified,  on  the  admission  of  both  sides  as  to  what 
were  the  particular  facts,  in  coming  to  the  conclu- 
sion they  have.    It  is  manifest  that  for  a  very  con- 
siderable period  of  time  tiiese  things  were  fixed  in 
a  manner  which  appears  to  me  to  have  been  pro- 
hibited by  the  statute. 

Lush,  J. — ^I  am  also  of  opinion  that  the  commis- 
sioners upon  the  evidence  before  them  were  not 
bound  to  find  that  these  putchers  and  stop-nets  were^^ 
used  from  time  immemorial ;  they  were  not  bound- 
to  find  that  eitiier  one  way  or  the  other.    In  that 
respect  I  agree  with  my  Lord  and  my  brother 
Mdlor.    I  think  the  commissioners  were  justified  ia 
coming  to  the  conclusion  they  did,  and,  in    my 
judgment,  they  would  not  have  been  justified  in-, 
coming  to  a  conclusion  the  other  way.  It  ia  enough, . 
however,  to  say  there  was  no  obligation  on  their, 
part  to  find  these  things  legal.    That,  however, 
would  not  have  been  enough  to  have  determined 
the  matter  as  to  the  stop-nets.     If  these  stop-nets 
were  not  such  as  were  protected  by  the  statute  of 
2  Hen.  6 — ^fixed  engines  not  in  use  at  the  time  the 
statute  passed— that  would   be  one  thing;   but  if. 
they  were  in  use,  the  owner  might  be  entitled  to 
continue  the  use  of  them.    That,  therefore,  brlogS' 
us  to   the  question  whether  these   stop-nets   are- 
such  as  are  prohibited  by  the  statute  of  Hen.  6». 
Now,  I  was  inclined  at  first  to  take  the  view 
that   the  earlier  part  of   the    statute   refers   Uy 
such  stop-nets  as  were  not  only  fixed,  but  kept 
down.     But  on  looking  more   carefully  to  it,  I 
feel  quite  satisfied  that  that  was  not  the  meaning  of 
the  Act,  but  that,  having  recited  the  fact  that  theso- 
things  were  made  permanent,  and  for  a  time  greatiy 
interrupted  the  navigation  as  well  as  tended  to  the 
destruction  of  the  fishery,  the  Act  was  passed  to 
prohibit  the  thing.    It  says  that  these  nets  should 
not  be  fixed,  but  that  the  person  who  used  them 
should  use  them  by  hand  as  other  persons  used 
them.    That  I  thii^  is  the  true  meaning  of  tho 
Act,  and  that  being  so,  I  am  of  opinion  that  these 
nets  as  used  were  not  lawfully  used  at  the  time  the 
Act  passed,  and  therefore  are  not  privileged  now. 

Archibald. — As  your  lordships  have  already  decided 
the  question  of  costs,  it  will  not  be  necessary  for  mo 
to  say  anything  but  that  the  costs  will  follow. 

Cogkbubv,  C.  J.— Yes,  the  costs  follow. 
Judgment  of  lAe  ammissumera  affirmed  with  costs,  j 
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MAGISTIBATES'  CASES. 


Q.  B] 


lUo.  V.  Mjltob,  Alde&mbn,  xsd  Burgesses  of  TIswkesburt. 


[Q.B. 


Saturday,  June  18,  1863. 
Beq.  v.  Matob,  Aldbbmen,   and   BtJJtaBS8E8   OF 

TSWKESBU&T. 

Town  councillor — DisquaUficatian — Effect  of  knowledge 
of  fact  constituting  disqualification — Ignorance  of 
law. 

At  an  ekclion  for  four  town  councillors  in  a  borough 
having  no  wards,  Jiue  candidaies  were  nominated,  oj 
whom  one  was  matfor,  and  acted  as  returning  officer  at 
the  election.  Another  of  the  candidates,  who  in  the 
^vent  proved  to  be  in  the  minority,  on  the  maming  of 
the  election  caused  orinted  copies  of  a  notice  that  the 
magor  was  di»qua]ified  for  clecUon,  and  that  voles 
given  for  him  would  be  Sirown  €uoajf,  to  be  posted  on 
the  town'hali  and  in  other  conspicuous  places  in  the 
borough,  and  other  copies  to  be  distributed  generaHu ; 
but  copies  were  not  served  on,  nor  was  any  verbal 
nolioe  given  to,  the  voters  at  the  time  of  tendering 
their  votes,  and  some  votes  had  been  recorded  before 
the  printed  notice  was  made  publie,  as  aforesaid: 

Held,  that  the  mere  knowledge  on  the  part  of  the  voters 
of  the  fact  eonstituting  the  dsw^malifisation  of  the 
mayor  aid  not  eause  the  votes  gtven  for  ham  to  be 
Hirown  away,  so  as  to  entitle  die  candidate  in  the 
minority  to  be  held  thdy  eleoted;  that  knowlee^  on 
the  part  of  voters  in  order  to  have  thai  effect,  must  be 
not  only  of  the  faet  constituting  the  disqwd^fteatisni^ 
hut  also  of  the  una  that  suehjmt  does  dioqua^fy. 

This  was  a  mandamus  issued  against  the  d^en- 
dants,  calling  upon  them  to  show  cause  why  they 
should  not  permit  Edward  Moore  to  vote  vtd  act  at 
meeiings  of  the  council  of  the  borough  of  TewkeB- 
\mry,  as  one  of  the  councdllors  of  such  boroui^, 
duly  elected  and  qualified  to  serre  thaA  office,  and 
upon  the  return  to  the  said  writ  the  following  case 
was  stated  by  order  of  the  court  and  the  cooseot  of 
consent  of  the  pasties* 

ClOB. 

1.  The  borottf^  of  Tewkesbury  is  one  of  the 
boroughs  named  in  schedule  A.  of  the  5  ft  6  Will. 
4,  c.  76,  and  has  a  mayor,  four  aldennen,  and  twelve 
councillors.    Ihfete  are  no  wards  in  Tewkesbury. 

2.  On  Ist  Not.  1'666  one  third  port,  namely,  four 
councillors  who  had  bten  longest  in  office  without 
re-election,  went  out  of  office,  among  them  being 
one  George  BUzard ;  and  on  the  same  day  on  elec- 
tion was  held  to  «ui^ly  tiie  place  of  the  four  coun- 
cillors so  going  out  of  office. 

8.  The  said  George  BUzard  was,  on  tiie  1st  Not. 
1666,  the  mayor  and  returmng  officer  of  the  scud 
borough,  and  was  entitled  to  hold  and  exercise  his 
said  office  of  mayor  until  the  9th  Not.  1866,  and 
until  his  successor  should  be  duly  appointed  and 
should  haTe  accepted  the  said  offlbe  of  mayor.  Mr. 
James  Francis  Prasser  was  before  and  on  the  same 
Ist  Not.  the  deputy-mayor  Tappokited  by  the  said 
George  BUzard),  and  CSiarleB  Fisher  and  George 
Watson  were  the  assessors  of  the  said  borougfh. 

No  person  was  appointed  by  the  town  council  to 
act  88  a  substitute  for  the  said  mayor  as  Feturaing 
officer  at  the  saSd  eleetion,  pursuant  to  the  86th 
section  of  the  said  Act ;  and  the  said  eieotien  was 
held  before  the  «aid  mayor,  deputy  mayor,  and 
assessors. 

The  said  mayor  presided  personally  as  Tetuming 
officer  at  the  said  election  during  about  two  hours  (2 
the  time  of  polling ;  but  he  was  not  present  at  the 
opening  of  the  poll  nor  for  about  a  quarter  of  on 
boor  thereafter.  The  said  poll  was  opened  at  nine 
o'clock  in  the  morning  and  closed  at  four  o'clock  iu 
the  afternoon. 

4.  At  such  election  there  were  fiTe  candidates  duly 
nominated,  Wo.,  the  sold  George  Blizard,  Wiiiiom 
Grafton  Healixig,  John  Henry  Boughton,  Bichord 
Bice,  and  the  said  Edward  Moore ;  the  four  gentle- 


men first  named  polled  312  TOt«  each,  and  the  ssid 
Edward  Moore  polled  143  Totes.  The  said  George 
BUzard  permitted  himself  to  be  nominated  as  a  can- 
didate at  the  said.election,  and  to  be  re-elected  as  a 
councillor  of  the  said  borough,  and  Toted  for  him- 
self in  such  election ;  and  as  mayor  he  presided 
thereat  during  the  said  portion  of  the  day  in  person, 
and  rcceiTed  TOting  papers  on  behalf  of  himself  and 
the  other  candidates. 

5.  At  a  quarter  before  nine  in  the  morning  of  te 
daT  of  such  election,  and  before  the  opening  of  tlie 
poll,  Mr.  Frederic  Moore,  on  behalf  of  the  ssid 
Edward  Moore,  attended  at  the  town  hail  of  the 
said  borough  and  then  and  there  serTed  upon  the 
said  deputy  mayor,  who  was  about  to  preside  at  Hift 
said  election,  by  the  a^^ijitment  and  on  behalf  of 
the  said  George  Blizard  and  upon  the  two  said 
assessors,  in  the  presence  Of  t&e  town  clerk,  the  fot 
lowing  notice  in  writing. 

Boroagh  of  Towkesbai?.— Election  of  Connefflon: 

lstKoT.ies& 
To  Vr.  a«ofge  BUMid,  mayor  of  the  oiMl  boBaiiih,  tad 
Mr.  Jmes  Bhtwuda  Prossec;  his  d«pa^,  wad  liMns.  Sunad 
Philpot  Brooks,  and  Charles  Fisher,  asseasora  of  fhe  sau 
borough,  and  to  their  respective  deputies. 
I  hereby  gire  yoa  notioe  fhst  the  aald  Oeersa  Bttand,  oas 
of  the  pexaons  nomtnarart  for  the  offiee  of  eooneillor  at  tUs 

E resent  election,  being  the  pmaaotmavor  ot  the  aald  borou^ 
\  disqualified  for  the  o£Qce  of  councIUor,  and  ineligible  tobs 
nominated  orelected  a  coaoolilor  of  ttw  said  boroc^  dmiag 
the  tarmof  hia aaajraaOtf; nd, fbflrafbra,  that aU Totaa glTca 
to  the  aoid  Gtoosge  BUaaid  will  be  thrown  away,  and  1  gits 
joa  further  notice  not  to  xeceiTO  or  record  any  votes  tendered 
for  the  said  George  Blizard. 

SmRMU>  HooiBt 
A  fauTflWin  oZ  the  boroiigb,  sad  *  oanrtidatn  lor 
the  ofloe  of  oonncillor  at  this  election. 

6.  WHhin  half  an  hour  after  the  opening  of  the 
poll,  a  written  copy  of  the  above  notioe  was  serred 
by  die  said  Fraderie  Moore  upon  the  said  George 
Blizadrd,  who,  neTertheleas  proceeded  to  the  town- 
hall,  aiKl  alternately  with  ids  said  depuiy,  presided 
throughout  the  d%y  at  the  said  election. 

7.  About  batf-post  nine  in  the  morning  of  the  day 
of  the  said  etootien,  the  said  Edward  Moore  caused 
printed  copies  of  the  following  notioe  to  be  nostsd 
on  the  outside  of  the  town-hall  in  which  the  eiection 
was  held,  on  the  public  market  place  in  the  said 
borough,  and  in  Tarious  other  conspicuous  parts  of 
the  said  borough,  in  all  whi<^  places  except  the 
said  town-hall  they  remained  legible  to  passers  1^ 
throughout  the  day.  He  also  caused  other  printed 
copies  to  be  exhibLbed  and  carried  on  boards  dnnag 
the  remaining  houra  of  polling  through  the  puUifi 
streets  of  the  said  boroo^h,  and  other  copies  to  be 
distributed  generally  at  Tarious  shops  and  booses 
throughout  3ie  becough.  The  notice  posted  outside 
the  town-boll  was  token  down  by  the  ordexs  of  a 
magiatrata  some  short  time  after  ii  had  bsen^ 
up,  and  was  not  afterwords  nsafcored. 

Borough  of  Te«liSbBcy.r>iaeatlon  of  OouoBlUon. 

lat  Not.  ISM. 
To  the  burgesses  of  the  borough  of  Tewkesbury. 
I  hereby  give  you  notice  that  Mr.  George  BUzard,  one  of  fbs 
paraons  nominated  for  the  oOee  of  eoaneiilnr  at  thia  yinaif 
eleelfoii,  being  thejpnsent  mayor  of  Ibe  said  boiough,  is  4ii* 
qnalifled  for  the  office  of  councillor,  and  ineligible  to  be  nomi- 
nated or  elected  for  the  o£Dce  of  councillor  of  the  said  boroogh 
daring  the  tenn  of  fats  mayoralty,  and  flierefore  that  aU  fsOS 
given  ta  the  aald  QeoiVB  Biiaard  will  be  thrown  awn. 

EnWABD  MOOBS. 

A  burgess  of  the  borough,  and  a  oandldatB  fbr 
the  office  of  councillor  at  thia  eleelion. 

One  of  the  said  printed  notices  is  onnexed.totbii 
case. 

Hr.  Ralph  Chandler  and  Mr.  WiOiam  Einson,  on 
behalf  of  the  said  Edward  Moore,  attended  at  fhe 
place  of  polling,  Mr.  Chandler  duriog  a  part  sod 
Mr.  Sanson  dunng  the  whole  time  of  polling,  but 
no  Terbal  notice  was  glTeo,  nor  was  ai^  written  ff 
printed  notice  other  than  the  notioe  as  aforesaidt 
made  visible,  or  shown  to  or  serrcd  on  the  roteis 
tendering  their  Totee  for  the  8oid.jGreorge  Bluaidst 
the  said  election. 


I 


MMmT&ATEff  Ojkam. 
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Q.  B.] 


Bbg.  v.  Mj^tob,  Ajldsu&xn,  axd  BuBABBSsa  OF  TswxESBuar. 


[Q-Bw 


S.  Several  pecsooB  r?corded  their  votes  at  Ihe  said 
•electioD  belofe  the  said  priated  notioo  bud  been 
made  public  aa  aioreaaid. 

9.  On  the  30th  Oct.  previouB  to  the  said  election, 

liie  following  addiese  was  issued,  aod  co{Mes  of  it 

distributed  among  the  burgesses  of  the  said  borough 

b^  the  said  Richiud  Riee,  George  BUzard,  WiUiam 

^Grafton  Healing,  and  John  Usory  Boughtou : 

To  the  borgeasea  of  ihe  bOTOogfa  of  Tewkeebary. 
Genf tenMin ,— Our  Dames  bave  been  before  yon  some  time 
«8  candidates  for  election  aod  re-election  of  members  of  Uie 
town  councO,  and  we  thank  yon  most  heanily  for  past 
honoars  and  for  yonr  nnmerouB  promises  of  future  sapportw 
In  the  foil  belief  that  it  was  not  intended  that  a  municipal 

•  coateet  ahonld  take  place  at  present  we  are  oootent  that  the 
nomination  should  pass  over  quietly,  and  did  not  tnlok  It 
jndicioua  so  very  soon  after  the  fate  conflict  to  cause  nnneces- 
sary  excitement  by  addressee,  caavassings,  or  meetfaifa.  But 
Ibe  individnal  who  aix  weeka  ago  was  defeated  by  a  majority 
of  seventy  does  not  appear  to  share  our  feellnga,  or  intend  to 

'  Imitate  our  example,  inasmuch  as  he  Is  determined  to  plunge 

Son  all  into  the  trouble  and  turmoil  of  an  electton,  in  which 
e  very  well  knows  that  he  has  not  the  shadow  of  a  ehaooe 
of  being  retamed. 

It  is  not  likely  that  you  will  suffer  any  man  to  force  him- 
self upon  yon,  and  least  of  all  tills  one ;  and  we  have  no 
doubt  that  early  en  Tbaniday  morning  yon  will  teach  him 
that,  while  you  can  reqpeet  true  courage  and  maallneaa  even 
in  a  foe,  yon  will  not  tolerate  impudence,  atTogaocc,  and 
bravado. 

Soliciting  yonr  attendaoee  at  the  poll  in  good  time,  we 
«smain,  gentiemen,  yoiirlallliful.BevvantB, 

Oet.  30,  ISGa  BiCBJLSD  EiOB, 

Qeo.  Buzabd, 
Wx.  Oraftoit  HsALRe, 
Jooar  Hmaa  Bocamov. 

On  the  day  of  the  said  ekoftioB,  and  after  he  had 

-Teceived  the  notice  mentioned  in  paragraph  fire  of 

dhis  case,  the  said  George  Bliza^,  whilst  he  was 

presiding  over  the  eleotitm  as  BM^or,  produeed  and 

publicly   exhibited  in  ^e  town   ludl,  where  the 

-^ection  was  held,  a  printed  copy  of  the  folk)wing 

^dress,  and  afterwards  caused  printed  copies  of 

the  same  to  be  issued  and  distributed  among  the 

liurgesses: 

To  the  borgeeaes  of  the  boroogh  of  Tewteobniy. 
Genttamen,— Do  not  be  deoeived  by  the  elap-lrap  notioe 
this  morning  issued  by  Edward  Moore,  which  is  on  a  par  with 
'the  one  served  by  the  same  aspiring  individual  upon  Idtr. 
Francia  Thomas  after  the  election  of  goardiana  Best  as- 
anred  that  when  elected*  which  i  am  certain  to  be,  I  shall 
veiy  confidently  take  my  seat  quite  iudifferant  as  to  the  puny 
•sfforts  of  my  adversary  to  deprive  me  of  it— I  am,  gentlemen, 
yours  faithfully.  Geosgb  Buzaiu>. 

At  the  close  of  the  election  the  said  deputy  mayor 
and  assessors  examined  the  voting  paperadeUvered  in 
at  the  said  election,  and  at  the  time  by  law  appointed 
declared  the  result  of  the  said  election  aa  foUows : 

Borough  of  Tewkeabory,  in  Ibe  county  of  Qloaoaater,  to  wit 
flection  of  four  conncillora  for  the  said  borough  of 

Tewkesbury. 
We,  James  Fraaeia  Prosser,  Esquire,  deputy,  and  George 
'Bllaard,  mayor  of  die  said  borough  ot  Tewkaabiiry,  Oharlea 
Fiaher,  Esqiidre,  one  of  the  aaaeasora  of  the  said  borough,  and 
George  Watson,  Esquire,  deputy,  duly  appointed  by  and 
acting  for  Samuel  Brooks,  Esquire,  ^e  other  assessor  of  the 
aaiid  borough  do  hereby  give  notice  and  deelMv  that  the 
4sndamieniioned  peraons  have  thia  been  duly  elected  oounoil* 
lors  for  the  said  borough  of  Tewkesbury,  namely, 


Ghiiatlan  names  and  aar> 
nacBee  of  persons  elected. 


BichasdBice 


••••• •«•••••••• 


George  BUzard .m««.. 

¥nmam  Grafton  Healing 
John  Hsnry  Bougkton... 


PlMoaof  obodeoC  the 

penoiu  eieotcd. 


Chnnh-street,  Tewkes- 
bury 

Charch-«treet,  Tewkes- 
bury 

Barton  -  street  -  road, 
Tewkeebury 

High  -  atreet,  Tewkes- 
bury 


Description 

of  penona 

elected. 


Merchant 
Merchant 
Miller 
Surgeon 


And  we  publish  this  list  of  the  said  persons,  so  this  day 

elected  councillors  for  the  sold  borough  pursuant  to  the 

provMons  and  directions  in   that  behatf  contained  hi  the 

Municipal  Corporation  Act  1859. 

Given  under  our  hand  this  1st  day  of  Nov.  in  the  year  of  our 

liOrd  1866.  James  Psosser,  Deputy  Mayor. 

Ghabub  Fishsb,  Asaeaaor. 
GioBOB  Waisoh,  Deputy  Assssror, 


10.  The  said  George  BUzard  and  the  said  Richard 
Rice,  Williaui  Grafton  Healiug,  and  John  Henry 
Boughtoii,  all  respectively  made  and  subscribed 
the  declarations  required  by  law,  and  took  upon 
themselves  the  office  of  councillors  of  the  said 
borough,  and  acted  in  that  office  after  the  said 
election. 

11.  The  said  Edward  Moore,  having  had  recorded 
for  him  the  number  of  votes  above  mentioned  on 
the  Gth  Nov.  18GC,  made  and  subscribed  the  declara- 
tion following : 

I,  Edward  Moore,  having  been  Elected  councillor  for  the 
borough  of  Tewkesbury,  do  hereby  declare  that  I  take  the 
said  ofQce  upon  myself,  and  will  duly  and  faithfully  fulfll  the 
duties  thereof  according  to  the  best  of  my  judgment  and 
ability ;  and  I  do  hereby  declare  that  I  am  seised  or  posaesaed 
of  real  and  personal  estate  to  the  amount  of  five  hundred 
pounds,  over  and  above  what  will  satisfy  my  dcbta 

Edward  Moobb. 

The  above  declaration  was  made  and  subscribed  by  the 
said  JSdward  Moore  at  the  borough  of  Tewkesbury,  in  the 
county  of  Gloucester,  this  6th  day  of  November  1866,  before 
ua,  the  underaigned,  one  of  the  aldermen  and  one  of  tiie 
councillors  for  the  aaid  boron^  Thomas  Wsthax. 

12.  An  Information  in  the  nature  of  a  quo  warranto 
calling  on  the  said  George  BUzard  to  ahow  by  what 
authority  he  exercised  the  office  of  couBcillor,  waa 
afterwards  exhibited  against  the  said  George  Biizard 
on  the  relation  of  the  said  Edward  Moore,  and  on 
the  15th  Dec.  1866  the  said  George  Blizard  dis- 
claimed the  said  office,  and  judgment  of  ouster 
was  recorded  against  him. 

13.  On  the  20th  Dec.  1866  the  said  Edward  Moord 
caused  to  be  served  upon  the  then  mayor,  and  also 
upon  the  then  town  clerk,  of  the  said  borough  the 
following  notice : 

To  the  mayor,  aldermen,  and  burgeasea  of  the  borough  of 
Tewkesbury,  in  the  county  of  Gloucester,  and  to  the  to^pi 
clerk  of  the  said  borough. 

Whareaa,  puranant  to  a  rule  of  Her  Majeaty's  Court  of 
Queen'a  Bench,  of  the  24th  day  of  November,  in  the  thirtieth 
year  of  the  reign  of  Her  preaent  Majesty  Queen  Victoria,  an 
mformation  in  the  nature  of  a  quo  warranto,  in  which  I,  the 
niideiDigned  Edward  Moore,  was  the  relator,  waa  exhibited 
against  George  Bllxard,  to  show  by  what  authority  he  claimed 
to  exercise  the  o£Qce  of  a  town  couDcillor.  And  whereas,  on 
the  16ifa  day  of  December,  in  the  aame  year,  before  the  Queen 
at  Weatminater,  came  the  aaid  George  BUzard  by  hia  attomev" 
and  having  heard  the  aaid  information  read,  aaid  that  he  dal 
altogether  disclaim  and  disavow  the  ofHoe,  libertiea,  privi- 
legea,  and  franchises  in  the  said  Information  specified,  and 
c<mld  not  deny  that  be  had  usurped  without  any  legal  warrant 
or  an&ority  whafcaoever  the  said  office,  liberties,  privilesea^ 
and  f ranchiaea  in  the  aaid  information  mentioned,  and  there- 
fore judgment  of  ouster  has  been  eutered  of  record  in  the 
court  of  our  aaid  lady  the  Queen.  Now  I  hereby  give  yon 
notice  that  I  claim  to  be  admitted,  and  require  you  to  admit 
me  to  the  offtoe  of  a  councillor  of  the  borough  of  Tewkea- 
bury,  in  the  place  and  stead  of  the  said  George  Blizard; 
uad  the  grounds  upon  which  I  so  require  you  to  admit  me 
as  a  councillor  of  the  aaid  borough  are,  that  the  aaid  George 
Blixard  waa  disqualifled  from  being  elected  a  councillor  of  the 
said  borough  on  the  Ist  November  lost  past  by  reason  of  his 
being  then  the  returning  oflicer  at  the  election  of  councillora 
held  on  the  said  laat-mentioned  day,  and  that  the  votea  for 
the  aaid  George  Blizard  were  thrown  away,  and  X,  being  the 
candidate  who  had  the  largest  number  of  votes  next  after  the 
said  George  Blizard  at  the  said  election,  claim  to  have  been 
duly  elected  a  councillor  of  the  aaid  borough,  and  I,  having  duly 

acuuifled  aa  suoh  councillor  by  making  the  usual  and  required 
edaration  of  my  acceptance  of  ihe  saitl  office,  of  which  dah 
claration  you  have  already  had  duo  notice,  do  hereby  require 
yon  to  admit  me  as  a  councillor  of  the  said  borough.  And 
ftirther  take  notioe.  that  if  yon  refuBe  to  admit  me  as  oonn- 
cUlor  of  the  aaid  borough  aa  aforesaid,  Her  Majeaty'a  Court 
of  Queen'a  Bench  at  Westminster  will  be  moved,  on  the  11th 
day  of  January  next,  being  the  first  day  of  next  Hilary  Term, 
or  ao  aoon  after  as  counael  can  be  heard,  for  a  writ  of  man» 
damus  against  you  to  compel  you  to  admit  me  to  the  said  office 
of  councillor  of  the  aaid  borough.  Eowabd  JIoobb. 

Dated  thia  29th  day  of  December  1866. 

In  pursuance  of  such  notice  the  said  Edward 
Moore  attended  the  said  quarterly  meeting  of  the 
town  council  of  the  said  borough  on  the  1st  Jan. 
1667,  and  claimed  to  be  a  town  councillor,  and  to 
▼ote  and  act  as  such  at  the  said  quarterly  and  othss 
meetings  of  the  town  council ;  but  the  said  town 
council  then  refused,  and  have  since  continued  to 
refuse^  to  admit  the  said  Edward  Moore  to  that  of 
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any  other  meetings  of  the  town  council,  or  to 
permit  him  to  vote  or  act  as  a  town  councillor. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  Edward  Moore  was  duly  elected  a 
town  councillor  of  the  said  borough  at  the  said 
election,  held  on  the  1st  Nov.  1866. 

If  the  opinion  of  the  court  should  be  in  the 
afflrraative,  judgment  shall  be  for  the  said  Edward 
Moore,  with  costs  of  suit,  and  a  peremptory  man- 
damus shall  issue. 

If  the  opinion  of  the  court  should  be  in  the 
negative,  judgment  sBall  be  fw  the  defendants,  with 
costs  of  suit,  and  the  said  writ  of  mandamus  shall 
be  quashed. 

Dowdeswell,  Q.  C.  (with  him  Matthews,  Q.  C.)  for 
the  Crown,  argued  that  the  votes  given  for  Mr. 
Blizard  were  completely  thrown  away,  and  that  the 
candidate  in  the  minority,  should  be  held  to  haye 
been  duly  elected : 

R  V.  Hawkins,  10  East,  211 ;  2  Dow's  App.  Css. 
124;  *^ 

R.  y.  Boscawerif  Easter,  13  Anne ; 

Reg,  V.  Oums,  28  L.  J.  816,  Q.  B.  i 

Reg.  ▼.  Cooks,  3  E.  <lk  B.  249 ; 

Afartindale  v.  FaUener,  2  G.  B.  720 ; 

M^Naghten's  case,  2  CI.  A  Fin.  210 ; 

Broom's  Legal  Maxims,  253,  258. 
were  referred  to. 

Powell,  Q.  C.  (with  whom  was  J3,  James)y  on  the 
other  side,  were  not  called  on. 

Blackburn,  J. — ^I  think  we  need  not  trouble  Mr. 
Powell,  because,  on  the  case  as  stated,  I  think  we 
cannot  order  a  peremptory  writ  to  seat  Mr.  Moore 
as  having  been  duly  elected  town  councillor.  At 
the  time  of  election  five  candidates  had  been  nomi- 
nated, including  Mr.  Blizard,  who  was  mayor  of  the 
borongh,  and  Mr.  Moore.  Mr.  Blizard.  as  mayor, 
was  returning  officer,  and  it  was  decided  in  Reg,  y. 
Owens,  28  Jur.  764 ;  28  L.  J.  816,  Q.  B.,  that  a  re- 
turning officer  at  an  election  cannot  return  himself, 
so  Mr.  Blizard  was  disqualified  from  returning  him- 
self, and  cannot  be  held  to  have  been  duly  elected. 
The  same  point  was  subsequently  decided  in  Beg,  y. 
Blizard,  15  L.  T.  liep.  N.  S,  242  ;  36  L.  J.  18,  Q.  B. 
Now  comes  the  question  whether  under  those  cir- 
cumstances, Mr.  Moore  is  to  be  returned.  The  can- 
didate who  is  entitled  to  be  seated  is  the  one  who 
has  a  majority  in  his  favour  of  the  electors  present, 
not  of  the  whole  body  of  electors ;  so  that  if  an 
actual  majority  of  the  electors  leave  the  room  and 
do  not  vote,  the  candidate  who  obtains  the  yotes  of 
the  majority  of  those  present  is  entitled  to  be  re- 
turned. It  has  been  further  decided  that  in  the 
case  of  those  electors  who  have  notice  of  the 
disqualification  of  a  candidate,  and  after  such 
notice  vote  for  him,  it  is  the  same  thing  as  if 
they  had  not  voted  at  all;  but  it.  has  been 
held  that  this  applies  only  to  the  case  of  an 
elector  who  perversely  yotes  for  a  candidate 
whom  he  knows  to  be  disqualified ;  the  vote  given 
in  such  a  case  is  thrown  away.  But  in  the  present 
case  the  question  is,  were  the  electors  who  knew 
Mr.  Blizard  to  be  disqualified  so  that  their  yotes 
were  thrown  away,  so  many  as  to  leave  Mr.  Moore 
a  majority.  Now  from  the  facts  it  appears  that  Mr. 
Blizard  continued  to  act  as  returning  officer ;  and 
the  town  council  did  not  take  the  course  decided  to 
be  the  proper  one  in  Beg,  v.  White,  L.  Rep.  2  Q.  B. 
557;  16  L.  T.  Kep.  N.  S.  828— that  of  appointing 
a  substitute  to  act  in  place  of  the  mayor.  Then  it 
appears  from  the  seventh  paragraph  of  the  case  that, 
waiting  till  the  morning  of  the  election,  Mr.  Moore 
caused  printed  copies  of  a  notice  that  Mr.  Blizard 
was  disqualified,  and  that  votes  given  for  him  would 
be  thrown  away,  to  be  posted  on  the  outside  of 
the  town-hall,  on  the  public  market-fdace  of  the 


borough,  and  in  other  conspicuous  places,  and 
caused  printed  copies  to  be  carried  about  on  board» 
during  the  polling,  and  others  to  be  distributed 
generally.  There  is  evidence  in  this  paragraph 
that  many  steps  were  taken  to  bring  the  fact  of  tbe 
disqualification  of  Mr.  Blizard  to  the  notice  of  all 
the  electors ;  but  it  does  not  follow  that  the  fact  wa* 
so  brought  to  their  knowledge ;  for  a  considerable 
number  of  the  electors  in  so  large  a  place  aa 
Tewkesbury  might  not  be  able  to  r«ad  at  all,  and 
another  large  number  might  not  have  seen  the 
notice.  They  all  possibly  might  Kaye  actual  notice ; 
but  there  is  nothing  to  make  us  draw  the  inference 
that  they  had ;  and  it  has  been  found  in  the  eighth 
paragraph  that  some  of  the  electors  did  vote  without 
notice;  so  that  we  have  it  not  in  this  case  sufficiently 
brought  forward  that  the  electors  had  express 
notice.  Every  voter  present  must  haye  known  that 
Mr.  Blizard  was  mayor,  and  that  he  was  acting  a» 
returning  officer;  and  if  they  were  lawyers  they 
must  haye  known  that  he  was  incapable  of  being 
returned  as  town  councillor,  and  that  their  yote» 
would  be  thrown  away.  I  admit  that  ignorance  of 
the  law  does  not  excuse ;  but  whateyer  may  be  said 
of  the  applicability  of  the  case  of  Martindale  y.  Falk" 
ner,  2  C.  B.  706,  the  language  of  Maule,  J.  there  is 
dear  and  common  sense.  He  says  (p.  719):  ^*  There 
is  no  presumption  in  this  counti^  that  eyery  person 
knows  the  law ;  it  would  be  contnury  to  common  sense 
and  reason  if  it  were  so.  In  Jones  r.  Bandall,  Cowp.  37, 
Dunning,  ar^uendOf  says, '  The  laws  of  this  country 
are  clear,  evident,  and  certain ;  all  the  judges  know 
the  laws,  and,  knowing  ^em,  administer  justice 
with  uprightness  and  integrity.'  But  Lord  Mans- 
field, in  delivering  the  judgment  of  the  court,  says, 
*  As  to  the  certainty  of  toe  law  mentioned  by  Mr. 
Dnnning,  it  would  be  yery  hard  upon  the  profession 
if  the  law  was  so  certain  Uiat  everybody  knew  it ; 
the  misfortune  is  that  it  is  so  uncertain  that  it  costs 
much  money  to  know  what  it  is,  even  in  the  last 
resort.  It  was  a  necessary  ground  of  the  decision 
in  that  case  that  a  party  may  be  ignorant  of  the  law. 
The  rule  is,  that  ignorance  of  the  law  shall  not 
excuse  a  man  or  relieve  him  from  the  consequences 
of  a  crime  or  from  liability  upon  a  contract  There 
are  many  cases  where  the  giving  up  a  doubtful  point 
of  law  has  been  held  to  be  a  good  consideration  for 
a  promise  to  pay  money.  Numerous  other  instances 
might  be  died  to  show  that  there  may  be  such  a 
thing  as  a  doubtful  point  of  law.  If  there  were  not^ 
there  would  be  no  need  of  courts  of  appeal,  the 
existence  of  which  shows  that  judges  may  be  igno- 
rant of  the  law.  That  being  so,  it  would  be  too 
much  to  hold  that  ordinary  people  are  bound  to 
know  in  what  particular  court  such  and  such  a 
practice  does  or  does  not  preyail."  Taking  this  to 
be  the  rule  of  law,  the  matter  comes  to  tMs :  if  it 
were  solely  a  question  whether  Mr.  Blizard  was 
disqualified,  then,  I  think,  that  the  fact  of  his  being^ 
mayor  was  brought  home  to  the  knowledge  of  eyery 
yoter,  and  if  that  is  taken  to  be  sufficient,  then^ 
that  each  vote  given  for  him  must  be  treated  as  if  it 
had  been  given  for  a  dead  man,  to  use  an  expres- 
sion employed  in  some  of  the  cases.  I  think 
that  where  a  man  is  told  that  such  or  such  a 
thing  disqualifies  a  candidate  in  point  of  law,  and 
still  continues  to  vote  notwithstanding  such  infor- 
mation, his  vote  is  thrown  away,  even  although  he 
may  at  the  time  be  told  by  others  about  him  that 
the  law  is  not  so.  But  if  the  case  is  merely  this : 
that  a  fact  which  would  show  a  lawyer  that  the 
candidate  is  disqualified,  is  made  known  to  the  yoter, 
the  matter  is  different  In  B.  r,  Hawkins^  10  East. 
217, 1  find  the  Uw  thus  Uld  down  by  Lord  Ellen- 
borough:  "If  the  law  be  that  at  the  election  of 
corporate  officers,  the  yotes  given  for  an  incapable 
candidate,  after  notice  of  such  icapacity,  are  to  be 
considered  as  thrown  away,  that  is,  as  if  the  voters 
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lukd  not  ^Ten  any  yote  at  all,  then  this  will  be  a 
good  election  of  Spioer,  unless  the  time  when  notice 
of  his  incapacity  was  given,  namely,  after  two 
persona  had  giren  their  yotes  for  each  of  the  can- 
didates, can  be  considered  as  making  any  difference. 
The  general  proposition  that  votes  given  for  a  can- 
didate after  notice  of  his  being  ineUgible,  are  to  be 
considered  the  same  as  if  the  person  had  not  voted 
at  all  is  supported  by  the  cases  of  Rsg.  v.  Botcaweuy 
Easter,  13  Anne;  i2to  v.  Withers,  Easter,  8  Geo.  2  ; 
Ta^  ▼.  ifflwor  of  Bath,  M.  15  Geo.  2,  all  which 
are  cited  in  Cowp.  587,  in  Btx  v.  Mundcof,  In  the 
first,  Boscawen  and  Roberts,  the  two  candidates, 
had  an  equal  number  of  votes ;  but  because  Bos- 
cawen was  incapable^  the  votes  given  for  him  were 
oonsidered  as  thrown  away,  and  the  other  duly 
elected.  In  the  second  case  Withers  had  five  votes 
out  of  eleven ;  and  the  other  six  refusing  to  vote  at 
all,.the  court  held  Withers  duly  elected;  and  that  the 
six  who  refused  to  vote  were  virtually  consenting  to 
the  election  of  Withers.  In  the  third  case  Taylor, 
Bigg  and  Eiogston  were  candidates;  Bigg  was 
objected  to  as  a  disqualified  person ;  notwithstand- 
ing which  Bigg  had  fourteen  votes,  Taylor  thirteen, 
and  Kingston  only  one.  There  Lee,  C.  J.,  at  Nisi 
Prins,  directed  the  jury  that  if  they  were  satisfied 
that  the  electors  had  notice  of  Bigg's  want  of 
qualification,  they  should  find  for  the  plaintiff 
(that  was  Taylor,  who  had  only  thirteen  votes^  be- 
cause Bigg,  not  being  qualified,  was  to  be  considered 
as  a  person  not  in  esse,  and  the  voting  for  him  a 
mere  nullity.  The  jury  found  for  the  plaintiff,  and 
the  court,  on  motion  for  a  new  trial,  agreed  with  the 
law  as  laid  down  by  Lee,  C.  J.,  and  zef  used  a  new 
trial."  This  states  the  general  proposition  of  law, 
and  the  whole  of  it  comes  to  this,  that,  if  the  voter 
has  knowledge  of  the  incapacity  of  the  person  for 
whom  he  votes,  his  vote  shall  be  treated  as  if  given 
for  a  person  not  ta  esse.  The  case  of  R,  v.  Hawkins 
was  a  case  in  which  such  actual  knowledge  did 
exist.  In  Reg,  v.  Cooks,  3  El.  &  BL  249,  it  was 
found  that  those  who  voted  for  Blake,  who  was  dis- 
qualified, had  notice  that  he  was  disqualified ;  and 
XfOrd  Campbell,  in  giving  judgment,  said,  **  Blake 
was  in  fact  a  candidate ;  but  he  was  an  alderman, 
and  therefore  ineligible ;  and  that  fact  was  known 
to  the  electors.  Now  it  is  the  law,  both  the  common 
law  and  Parliamentary  law,  and  it  seems  to  me  also 
common  sense,  that  if  an  elector  will  vote  for  a 
man  who  he  knows  is  ineligible,  it  is  as  if  he  did 
not  vote  at  all,  or  voted  for  a  non-existent  person  ; 
as  it  has  been  said,  as  if  he  gave  his  vote  for  the 
man  in  the  moon."  I  think  the  reason  for  so 
heading  in  Lord  Campbell's  mind  was  this — that 
the  elector  wilfully  votes  for  a  person  who  he 
knows  cannot  be  elected ;  he  acts  wilfully,  knowing 
what  he  is  about.  But  it  seems  to  me  to  be  neither 
aenae,  nor  justice,  nor  conmion  law,  to  hold  that 
mere  knowledge  of  the  facts  which  constitute  dis- 
qualification in  law,  amounts  to  such  a  knowing 
and  wilful  voting ;  and  that  the  votes  given  by  a 
person  having  such  knowledge  of  those  facts  are 
thrown  away.  I  therefore  think  that  the  candidate 
in  the  minority  is  not  entitled  to  be  declared  duly 
elected. 

I<U8H,  J.~I  am  of  the  same  opinion.  If  those 
votes  only  are  to  be  taken  into  account  which  were 
given  after  the  publication  of  the  notice,  not  onlv 
that  Mr.  Blizard  was  mayor,  but  also  that  as  such 
he  was  disqualified  by  law ;  then  we  have  not  suffi- 
cient materials  to  cast  up  the  account  and  see 
whether  Mr.  Moore  had  the  requisite  majority  to 
entitle  him  to  be  elected.  We  are  therefore  com- 
pelled to  see  what  is  the  principle  laid  down  in  the 
cases  quoted  as  to  how  far  knowledge  of  the  facts 
constituting  a  disqualification,  effects  the  votes 
given  for  the  disqualified  candidate.     There  Ia 


nothing  in  any  of  the  cases  to  show  that  the  par* 
ticular  point  which  we  are  called  on  to  determine 
came  before  the  court  in  any  of  them.  It  is  whether 
the  circumstance  that  a  voter  knows  a  fact,  which 
in  point  of  law  disqualifies  the  candidate  for  whom 
he  votes,  has  the  effect  of  making  his  vote  to  be 
treated  as  if  thrown  away,  or  whether  it  is  not 
necessary  that  the  voter  should  also  know  that  the 
fact  brought  to  his  knowledge  did  in  law  disqualify. 
I  agree  with  my  brother  Blackburn  in  his  view  aa 
to  that.  It  cannot  be  said  that  in  all  cases  a  voter 
must  be  taken  to  know  all  the  legal  consequences 
of  every  fact  brought  to  his  knowledge.  To  hold 
that  would  be  to  go  far  beyond  any  of  the  cases 
quoted.  In  them  the  principle  has  only  been 
applied  where  the  voter  actually  knew  that  the  vote 
wmch  he  was  giving  was  given  to  a  person  dis- 
qualified.  As  to  the  maxim  Ignorantia  legis  non 
excusdt,  I  think  the  application  of  it  to  a  case 
like  the  present  is  erroneous.  The  maxim  merely 
means  that  ignorance  shall  not  be  held  to  excuse^ 
and  the  ignorance  of  the  voter  does  not  excuse  in 
the  present  case ;  it  does  not  make  the  vote  he  gives 
a  vidid  one.  This  has  already  been  decided.  But 
it  is  a  veiy  different  question  whether  the  candidate 
in  the  minority  is  to  be  declared  elected,  because 
certain  of  those  who  voted  for  another  candidate 
were  merely  aware  of  a  fact  which,  hy  construction 
of  law,  disqualified  him.  Therefore  I  am  of  opinion 
that  the  mandamus  cannot  go  in  the  present  case. 

Attorney  for  Crown,  Norcutt. 

Attorney  for  defendants,  Badham,  for  Wintei-" 
botkam,  Tewkesbury. 


COUBT   OF  EXCHEaiTEB, 

Beportod  by  K.  Lsian  and  £.  Lumlbt,  £sq,n.,  Barilf  ten- 

at-Law. 

Wednesday,  April  22, 1868. 

Shaw  (app.)  v.  Moblet  (resp.) 

Betting  houses-^Tenuwntry  sirticture  on  racecourse  for 
bettwg  purposes —  Oonviction  for  conducting  the  busi* 
ness  of  same  under  16  j*  17  Vict.  c.  119,  s.  3— 
^^  Office**  or  ^^ place** — Construction. 

On  a  piece  of  ground,  fbrty'four  yards  long  cmd  six 
feet  wide,  part  of  a  racecourse,  and  adjoining  and 
immediately  outside  the  grand  stand  inaosure,  and 
bounded  on  one  side  by  the  iron  raiKngs  of  such  tn- 
closure,  and  on  the  other  by  a  permanent  wooden 
palisade  facing  the  open  course,  a  temporary  wooden 
structure,  five  feet  high,  and  without  a  roof,  and 
having  two  frontages,  was  erected,  in  which,  during 
the  races,  the  business  of  betting  was  carried  on  as 
ft^ows  :  A  board,  having  on  it  the  name  and  address 
of  the  proprietor  of  the  structure,  was  on  the  outside 
of  it,  and  bettina  lists,  containing  the  names  of  the 
racehorses  and  the  betting  prices,  and  the  odds  which 
the  ifroprietor  was  wilhng  to  bet  upon  and  against 
earn  horse.  Inside  irere  desks  facing  to  each  frontaae, 
at  each  of  which  a  clerk  sat,  with  an  open  book  before 
him. 

The  appellant,  on  behalf  oj  the  proprietor  of  the  struc' 
ture  who  rented  the  ground  for  the  express  purpose, 
conducted  the  business  at  one  frontage  of  the  structure 
by  betting  the  odds  with  persons  on  the  course  out' 
side,  each  oJ  whom  deposited  money  uith  the  appeUant, 
and  received  from  him  a  card  containing  the  terms  of 
the  bet,  and  each  bet  was  recorded  by  the  clerk  in  the 
book. 

On  appeal  agcdnst  a  conviction  of  the  appelant  by 
justices,  under  sect.  S  of  the  ^^Act  for  the  Suppress 
sion  of  Betting  Bouses**  (16  jr  17  Vict.  c.  119).  for 
conducting  such  budness  as  above  mentioned,  it  waa 
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Heki,  that  the  structure  in  question  was  an  ^  o/jSm"  or 
*^ place**  within  the  meaning  of  the  statute,  and  that^ 
therefore  the  appellant  wcu  properly  convicted  of  the 
offence  laid  agmnst  him  under  sect,  8. 

This  was  a  case  stated  bjr  two  justices  for  the 
borough  of  Doncaster,  under  the  stat.  20  &  21  Vict, 
c.  43,  for  the  opinion  of  the  Court  of  Exchequer 
as  to  the  validity  of  the  conriction  of  the  appel- 
lant under  the  foUowin^  circumstances : 

An  information  was  preferred  by  the  respondent, 
before  justices  in  petty  sessions,  on  Uie  19th  SepL 
1867,  against  the  appellant,  under  sect.  3  of  me 
16  &  17  Vict.  c.  119,  for  that  he  the  appellant,  on 
the  10th  Sept.  1667,  at  Doncaater,  witliin  the  limits 
and  jurisdiction  of  the  said  borough,  then  and 
there  knowingly  and  wilfully  had  the  care  and 
management  of,  and  in  divers  manners  did  assist  in, 
conducting  the  business  of  9^  certain  office  andphce^ 
situate  and  being  at  Doncaster,  and  within  the 
limits,  &c.,  and  being  then  and  there  qponed,  kept, 
and  used  for  the  purpose  of  betting  yfMh  persons 
resorting  thereto,  and  for  the  purpose  of  money 
being  received  by  and  on  behalf  of  the  occupier  and 
keeper  of  the  said  office  and  place,  as  and  for  the 
consideration  for  an  assurance,  undertaking,.pronu8e, 
and  agreement,  express  or  implied,  to  pay  and  give 
thereafter  to  divers  persons  money  on  certain  events 
and  contingencies  of  and  relating  to  a  certain  horse 
race  or  horseraces  then  about  to  happen  and  be  run 
at  Doncaster  aforesaid,  and  within  the  limits,  &c„ 
and  as  and  for  the  consideration  for  secitfi&g  ^e 
payment,  and  giving  to  divers  persons  moneys  on 
certain  events  and  contingencies  of  and  relating 
to  a  certain  horse-race,  &c.,  contrary  to  the  form  of 
the  statute,  &c. 

The  appellant  was  convicted  by  the  justices  of 
the  offence,  and  adjudged  to  forfeit  ana  pay  25/., 
and  also  19s.  coats,  and  in  default  of  pajnaeat  to  be 
imprisoned,  with  hard  labour,  for  six  weeks,  unless 
the  same  moneys  were  sooner  paid. 

The  case  stated  by  the  justices  at  the  request  of 
the  appellant,  found  the  following  facts ; — 

That  the  town  council  of  Doncaster  as  lord  of 
the  manor,  were  owners  of  the  soil  of  the  Doncaster 
Town  Moor,  commonly  called  ^  the  raeeeoune,"  on 
a -portion  of  which  raoecovrae  stands  had,  at  various 
times,  been  built,  the gromidupcn  which  they  were 
built,  and  also  that  f^joining  and  in  front,  being 
inclosed  by  iron  railings  and  called  ''The  Indo- 
8ure.**  The  management  of  the  race  maetings  hdd 
from  time  to  time  was  confided  to  the  committee  of 
the  town  council,  called  the  race  committee,  of 
which  committee  the  mayor,  for  the  time  being,  is 
always  ex  officio  a  member.  The  public  are  ad- 
mitted to  the  stand  and  inclosure  at  the  September 
races  by  guinea  tickets. 

On  the  east  side  of  the  indomre,  about  6  fact  off, 
is  a  permanent  wooden  palisade,  forming  a  space 
within  it  44  yards  long  by  6  feet  deep  or  wide, 
which,  up  to  the  year  1866,  was  uot  employed 
during  the  races  except  for  the  pui^ses  of  the 
police,  but  which  was  used  in  Septi  1867  in  the 
manner  hereinafter  stated. 

On  the  1st  Feb.  1867,  at  a  meeting  of  the  town 
council,  it  was  resolved  that  the  said  .space  of 
ground  adjoining  the  iron  ratUngs  should  be  let 
according  to  the  direction  of  the  committee,  and  in 
accordance  with  that  resolution,  and  in  the  month 
of  August,  previously  to  the  race  meeting  in  Sept 
1867,  two  members  of  the  race  committee  let  to 
one  William  NichoU  for  68021,  <<  the  use  of  tlie  said 
jrtrip  of  land  at  the  east  end  of  the  grand  stand 
inclosure,  for  the  four  race  days  of  the  Sept.  1867 
race  meeting,  for  the  purpose  cfkoUmg  mdeihibitisig 
beuing  lists^  ^." 

It  was  proved  that  on  the  race  day  of  the  10th 
Sept.  1867  the  eaid  •tcip  of  land»  to  lot  to  the  aaid 


William  NiohoU  as  aforesaid,  was  partitioned  off  or 
divided  into  numerous  separate  portions,  and  that 
upon  each  plot  of  land,  so  partitioned  off,  a  wooden 
structure  was  erected  as  follows:  four  pieces  of 
scantling  were  driven  into  the  ground  and  each 
structure  was  partitioned  off  on  each  side  with 
boards  about  6  feet  high,  the  iron  railings  aboTe 
mentianed  being  on  one  side,  and  the  wooden  fence 
also  above  mentioned  being  on  the  other ;  each  of 
these  structures  presented  two  frontages,  and  the 
stvucture  of  which  the  appellant  was  charged  with 
having  the  ;caBe  and  management  was  covered  with 
green  baiae,  and  had  inside  it  boards  carried  acrota 
so  as  to  form,  aadiwJnch  were  nsed  as,  desks  fronting 
each  way,  eaatand  weet,  of  the  inclosure  ;  thatthece 
was  a  book  on  eadh  desk,  and  tiiat.a  man  sat  at  the 
desk,  and  recorded  the  proceedings  in  a  book  ao- 
oording  to  the  inalructionfl  of  the  appellant. 

Upon  or  above  diMs  stmotnre  was  a  boaid,  front* 
ing  both  ways,  with  the  name  and  address,  ^'  WiU 
liam  Nioholl,  of  Nottingham,"  painted  upon  it. 
FapeoB,  partly  written  and  partly  printed,  were  oa 
it,  with  the  names  of  mcehoDses,  and  betting  prioca. 
The  betting  lists  so  exhibited  had  in  them  the  odda 
upon  and  against  each  horse  in  each  race,  which 
the  iKoprietor  of  the  stracture,  the  said  W.  Nioholl, 
was  wlUing  to  bet. 

The  appeUaot  transacted  the  betdng  bmrinniB  at 
one  frontage  of  this  ^triustam.  He  bet  the  odda, 
six  haif  Bovereigna  to  one,  against  a  iioiae  called 
Knight  Bnant  in  the  €h:eat  Yoriuhire  Handicap  i 
he  received  a  deposit  of  half  a  sovereign,  and  caltod 
out  the  transaction  to  the  clerk  at  Uie  desk,  who 
entered  U  in  the  book,  and  gave  the  taker  of  tba 
odds  a  card,  of  which  the  f  olLoving  is  a  copy : 

W.  NiohoU,  Kottfnghun.— AU  in,  run  or  n<»t.  Oo60.  AH 
hoU  Mid  iinuMdiatoly  the  winner  bos  peaaed  the  soale.  Ko 
obJeouon  afterwards  will,  on  any  consldemtion,  be  enter- 
tauied. 

Other  similar  transactions  bv  the  (^ppcllant  with 
divers  persons  resorting  to  the  structure  on  the 
same  10th  September  were  proved,  and  that  the 
appellant  both  received  and  paid  money  on  the  race 
events  of  tbe  day.  The  appellant  was  the  only 
person  inside  tne  structure  witii  Nicholl,  btrt 
another  person  outside  transacted  the  business  with 
the  public  at  the  other  frontage. 

T^e  appellant  contended  before  the  justices 
(inter  alia)  that  the  structure  in  question  was  not  a 
**  housej  room,  office,  or  place"  within  the  meaning  of 
the  Act  of  16  &  17  Vict.  c.  119,  s.  8,  and  the  ques- 
.  tion  raised  for  the  opinion  of  the  Court  of  £x- 
chequer  was  whe^er  it  was  so  or  not. 

The  preamble  and  following  sections  of  the  Act 
are  material  for  the  purpose  of  this  report : 

Thepreambfe  recites  that  "Whereas  a  kind  of 
gaming  has  of  late  sprung  up,  tending  to  the  injury 
and  demoralization  of  improvident  persons  by  tha 
opening  of  places  oalled  betting  houses  or  (^fficesy  and 
the  receiving  of  monsv  in  advance  by  the  owners  or 
occupiers  of  suoh  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises  to 
pay  moBc^y  on  events  of  horse  races  and  the  like 
contingencies;"  and  the  Aot  then  proceeds  to 
enact,  as  follows : — 

Sect.  1: 

Ko  Tiotiae,  <#O0,  vmmi,  or  o(h«rplace  aluill  be  opened,  kep^ 
or  used  for  the  pnjrpoee  of  the  owner,  oocaider,  or  keqp«r 
thereof,  or  anv  peraon. using  the  aams,  or  any  penaon  pn>< 
cored  or  em^oyed  by  or  for  or  actiug  on  benalf  of  such 
owner,  occupier^  or  keeper,  or  person  using  the  same,  or 
ofcmf^  ummofv  aovwi^  th«  car^  or  «Mna^«tit«n£  or  i%  wn,y  mowmr 
oonduiAmo  tA#  hutinm*  thereof,  beiting  with  penona  reKwtiqg 
thereto,  or  for  the  purpose  af  any  money  or  valuable  thing 
being  reoeLved  by  or  on  behalf  of  sucn  owner,  occupier, 
keeper,  or  person  as  aforesaid,  as  or  for  ^le  considexirtioB 
for  any  aaawnanoo,  nndertakiag,  pronniae,  or  agseamentt  ea* 
press  or  implied,  to  pi^y  or  give  thereafter  any  money  oc 
valuable  thing  on  any  event  or  contingency  of  or  relating  to 
.  ai\y  horse  race  or  other  race,  fight,  game,  sport,  or  exerose^ 
[  OB  as  or  for  the  ocnsUbssation  foe  seoariiag  the  payiag  or 
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jiving:  by  some  oUhvt  penon  of  any  money  or  Tiduable  thing 
on  any  such  event  or  contingency  as  oioresoid ;  and  every 
houMf  q^iotf.  now^  or  athtr  ytac»  opCHMd,  kept,  or  vued  for  the 
porposes  aforeaaid,  or  any  of  them,  is  hereby  dochired  to  be 
a  common  nuisance,  and  contrary  to  law. 

Sect.  2 : 

Every  hoiue,  ofiet,  totm,  or  plOM  OfMned,  kept,  or  used  for 
the  purposes  aforesaid,  or  any  of  tnem^  shall  be  ta^en  and 
deemed  to-be  a  eommon  gttmnir  house  wittdu  the  nwKintny 
of  8 ^9  Viot.  o.  lOi^  **tD  amABd  tbe  hbw  concenung gpioes 
and  wagers." 

Sect.  3: 

Any  person  who,  being  the  owner  of  any  lumse,  q^ce,  room, 
or  other  placf,  or  a  peison  using  the  same,  shall  open,  ke&p, 
or  use  the  same  for  '^le  purposes  hereuxhef ore  mentioned,  or 
either  at  taiem-;  and  any  pefson  who  being  the  owner  or 
oeoupier  el  any  hom«,  room,  qffleef  or  o^hor  plaeo,  oball  k]iow> 
ingly  and  wilfully  permit  the  same  to  be  opened  by  any 
other  i>erson  for  the  purposes  aforesaid,  or  either  of  them ; 
and  any  poraon  having  toe  core  or  manajfommi  qf,  or  in  aw}! 
tMRno-  cuBittiiig  in  conducting  t'h£  husineu  of  any  house, 
dBee,  room,  or  vfaee  opened,  kiapt,  or  used  for  the  purposes 
sfoxeiwid,  or  either  of  them,  shall,  on  soaunary  oonnation 
tlieziBQC  before  aay  two  juatioeB  of  the  peace,  be  liable  to 
forfeit  and  pay  such  penalty,  not  exceeding  1001.,  as  shall  be 
odjud^^ed  by  such  justices,  and  may  be  further  adjudged  by 
SDoh  jqstioetf  to  jfny  saoh  crate  attending  such  concoction  as 
to  the  said  Justices  shaU  seem  reasonable ;  and  on  the  non- 
psyment  of  such  penalty  and  costs,  or  in  the*fir8t  instance 
if  to  the  Hid  justices- it  shall  seem  at,  moy^  be  oopunlMed  to 
the  oemnoxi  gaol  ec  hfloee  of  oamentinn,  wiih.  w  without 
baid  labottr,  fox  aqy  time  nat  exoeedlng  six  calendar 
sjonths. 

ManUiy,  Q.  C.  (with  him  was  C.  G.  Mtremther),  in 
support  of  the  case  for  the  sppelUni;,  urged  tliat 
Hiis  was  no  offence  utdess  it  was  within  the  ststute, 
and  contended  that  the  structare  in  question,  and 
in  respect  of  which  the  appellant  had  been  con- 
Tictcd  and  fined,  was  not  ei^er  an  "office"  or  a 
^  place  "  witlnn  the  meaning  of  those  terms  in  the 
statate.  The  preamble  of  the  Act  shows  that 
betting  on  hofse  races  is  not,  nor  was  it  meant  to 
be,  prohibited  bj  this  statute.  [BIabtin,  B.— What 
the  appellant  here  was  convicted  of  doing  is  not 
betting  on  a  noseoune  in  the  ordinary  sense  of  the 
word.]  The  Act  was  leYeUsd  not  against  the  usual 
weli-kaown,  long  accustomed,  and  popular  practice 
of  betting  which  aLways  takes  place  upon  every 
sacecourse  in  the  kingdom,  but  was  directed  against, 
and  was  intended  to  put  down  and  suppress,  that  per- 
nicious and  dangerous  system  which,  as  the  preamble 
«f  the  Act  truly  enough  said,  had  '^ef  l«te  sprung 
up,"  of  opening  <* betting  honaes"  or  ''offices"  in 
towns.  It  was,  in  fact,  against  the  "hells,"  the 
fixed  and  ascertained  betting  houses  of  a  permanent 
character  and  the  gambling  that  was  carried  on 
therein,  that  the  Act  was  pointed,  and  not  a 
temporary  wooden  structure,  without  a  roof  even, 
of  the  kind  here  described,  nor  l)etting  on  a  horse- 
nee  on  a  mcooourse.  The  second  section  of  the 
Aot  throws  some  light  on  the  first  section.  This  was 
clearly  not  a  "  common  gaming  house."  [Hblly, 
C.  B. — It  is  impossible  to  read  the  description  of  this 
filaee  in  the  case  and  not  to  see  tha/t  it  eomes 
nfedsely  within  the  statute.]  Can  it  be  doubted 
dtat  the  Legislature  never  contemplated  stopping 
betting'upon  racecourses?  [Mashk,  B. — I  have  no 
doubt  that  they  intended  to  prevent  that  kind  of 
betting  where  one  man  receives  all  the  money  before 
the  event,  and  tiien  often  runs  away  and  cheats 
everybody.]  Their  object  was  to  prevent  permanent 
sammg  houses,  and  not  that  which  may  be  done 
hgcdly  all  over- the  course.  Again,  the  structure  in 
question  was  not  an  "office"  or  "place"  tjmdtm 
generis  with  a  ^ house"  or  "room,"  also  mentioned 
in  the  same  section,  and  therefore  was  not  within 
the  Act.  The  effect  of  the  letting  of  this  space  by 
the  town  cotmcil  to  this  man  KiclK>ll  was  to  confine 
wilMn  a  definite  fimited  spaee  thart;  which  any  and 
everybody  might  otherwise  lawfully  do  in  ©very 
otiier  part  of  the  racecourse,  and,  if  betting  wane  an 
evil,  it  was  thus  lessened  and  mitii^ted  thereby ; 
then  was  no  cBstinctioa  between  wh»t  was  done 


here  and  the  betting  under  the  tfaesin  Hyde-park, 
which  was  lawfuL    He  cited 

Doagttt  V.  CaiUmt  (in  enor  from  the  O.P.),  12  L.  T. 
Hep.  If.  &  855 ;  18  Q,B>^  N.  B.,  765 ;  84  L.  J.  159, 
O.  P. 

Skigh  (with  whom  was  MelUsh,  Q.  C.)  for  the 
respondent,  w«s  not  called  upon  to  support  the 
conviction. 

KflLiiY,  C.  B.r— I  am  of  opinion  that  the  decision 
of  the  justices  in  this  case  was  right,  and  conse* 
quently  tliat  the  respondent  is  entitled  to  tho  judg* 
ment  of  the  court  in  his  favour.  The  guestiou 
arising  for  our  considwation  upon  the  construction 
of  this  statute,  is  whether  this  "  structure,"  as  the  case 
caUs  it,  was  a  "  house,  office,  room,  or  otlier  place, 
opened,  kept,  or  used"  for  the  purposes  mentioned 
in  t^e  Aet^  and  which  the  Act  itself  was  intended 
to  pfOthibilL  Now  lot  us  look  at  the  description  of 
the  structure  in  question,  as  stated  in  the  case  itself. 
[The  learned  Chief  Baron  here  read  that  part  of  the 
oaaa  containing  tfaeidesori|ition  of  the  structure,  and 
then  proeeeded  as  fnliows :]  it  this  structure  be  not 
an  "office"  or  "place"  used  far  betting  purposes, 
tlien  tins  Acb  of  Parliament  ia  of  no  effect  and 
powerless.  It  would  onigr  betfor  tiie  oouvt  to  adopt 
the' contention  of  the  jappeUaut,  and  to  decide  that, 
this  stvuutvre  was  net  within  the  Act,  in  order  to 
ensible  any  and  everyiiedy  who  might  be  inclined 
hereafter  to  set  tAie  stntuta  at  defianee  to  erect 
similar  struoluies  in  aay  peat  of  the  kingdom,  and 
oany  on  siniiar  prooeedings  .within  t£em  with 
perfect  hMfNmity.  It  makas  no  matter  whatever,  ia 
my  ophiion^  whether  tbe  stnictuse  had  or  had  not 
got  a  roof  upon  it,  or  whether  or  not  it  was  fastened 
to  the  ground  by  any  meaoM,  or  was  movseable.  It 
clearly  was  a  structure,  a  building,  an  "  office^"  a 
"place"  within  which  the  business  of  betting  could 
be,  was  intended  to  be,  and  in  fact  was,  conducted 
and  carried  on,  and  dearly,  therefore,  was  an  "office" 
or  "place"  within  the  meaning  of  those  words  in  the 
statute.  That  being  so,  the  next  question  is,  was  the 
business  whiefa  the  appellant  was  proved  to  be  therein 
conducting,  such  a  biisiness  as  is  prohibited  by  the 
statute  ?  Let  us  first  see  what  was  the  intention 
of  the  Act  of  Parliament.  The  preamble  of  the  Aeti 
recites  that  ^  Whereas,  a  kind  of  gaoung  has  of  late 
sprung  up  tending  to  the  injury  and  demoralisation 
of  improvident  persons,  by  the  opening  of  places 
oalled  betting  houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  <^ 
sudi  houses  or  offices,  or  by  other  persons  acting  on 
their  behalf  on  their  promises,  to  pay  money  on 
events  of  horse  races  and  the  like  contingencies." 
Now  does  not  that  exactly  and  precisely  answer  to 
and  describe  the  business  which  the  appellant  waa 
oarrj'ing  on  within  this  structure?  It  is  exactly 
the  kind  of  gaming  which  in  the  present  case  was 
effected  by  means  of  the  structure  or  "  office "  in 
question.  Again,  how  was  the  betting  here  ef- 
fected ?  [The  Chief  Baron  here  read  from  the  case 
that  part  of  it  d^oribiug  the  proceedings  which 
took  place  within  the  structure.]  Here  we  see  a 
deposit  of  half  a  sovereign  is  paid  to  the  appellant^ 
a  card  is  given  by  him  to  the  deposits  undertaking 
to  pay  lum  (the  depositor)  the  odds  of  six  half 
sovereigos  to  one,  if  the  given  event  or  contingency 
betted  upon  shall  occur.  Now  that  is  exactly  the 
evil  whidi  is  guarded  against  in  the  preamble  o£ 
the  Act,  "  the  receiving  money  in  advance  by  the 
owner  or  oecupiers  of  such  houses  or  offices,  or  by 
persons  acting  on  their  behalf,  on  their  promises  ta 
pay  money  on  events  of  horse  races  and  the  like 
contingencies."  It  is,  to  the  very  letter,  the  very 
identical  thing  from  the  beginning  to  the  end  which 
the  Act  of  Parliament  was  mtended,  and  was  passed^ 
to  prevent. 
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Mabtik,  6. — I  am  eDtirely  of  the  same  opinion, 
and  think  that  the  structuie  described  in  this  case 
was  both  an  '< office"  and  a  ** place"  within  the 
meaning  and  terms  of  the  statute  in  question.  What 
seems  to  me  most  analogous  to  this  structure,  and 
what  it  most  resembles,  are  those  moYeable  boxes, 
or  offices  on  wheels,  used  hj  the  merchants  of  Liver- 
pool, at  the  docks  there,  and  in  which  a  clerk  sits, 
by  whom  the  business  of  loading  and  unloading  ships 
is  performed ;  and  I  hare  no  doubt  whatever  that 
such  a  structure  as  that  would  be  an  *'  office,"  or  a 
*' place,"  within  the  Act.  But  in  this  case  there  is 
something  more  than  that ;  for  here  it  was  not  a 
moveable,  but  a  fixed  *<  office  "  or  "place,"  and  the 
owner  or  occupier  of  it  was  thus  fixed  to  one  spot. 
I  am  clearly  of  opinion  that  what  was  done  by  the 
appellant  in  this  case  was  illegal  under  the  statute. 
If  Mr.  Manisty's  argument  is  to  prevail  it  will  be 
necessary  to  import  a  proviso  into  the  Act  to  the 
effect  that  ''this  Act  shall  not  be  construed  to  apply 
to,  or  to  operate  on,  any  racecourse." 

PiaoTT,  B.— I  concur  in  opinion  with  my  Lord 
Chief  Baron  and  my  brother  Martin.  There  can  be 
no  doubt  that  the  principal  object  of  the  Act  of 
16  &  17  Vict,  c  119  was  to  prevent  the  growth  of 
the  then  existing  misdbief  of  "  betting  houses  "  in 
towns.  Luckily,  however,  the  language  of  the 
enacting  part  of  the  statute  is  larger  than  that  of 
the  preamble,  and  is  wide  enough  to  include  within 
its  prohibitions  persons  endeavouring  to  evade  or 
defy  its  provisions  by  earrying  on  the  betting  trade 
upon  a  racecourse.  The  proceedings  described  in 
the  case  are  precisely  that  kind  of  gambling  or 
betting  which  the  Legislature,  by  this  Act  of 
Parliament,  designed  to  put  an  end  to,  and  has,  I 
think,  nothing  in  common  with  the  ordinary  betting 
between  individuals  on  a  racecourse,  whidi  is  not 
prohibited  by  the  Act.  The  circumstance  that  this 
office  is  a  temporary  strueture,  and  built  of  wood, 
instead  of  being  buUt  of  brick  or  stone,  is,  I  think, 
quite  immaterial.  Mr.  Manisty  says  that  the  effect 
of  our  deciding  against  the  appellant  will  be  to 
spread  the  evil,  which  now  is  confined  to  this 
limited  space,  over  the  whole  area  of  the  racecourse. 
But  that,  I  think,  will  not  be  so,  for  the  reason  that 
this  particular  kind  of  betting  can  only  be  carried 
on  in  an  "  office  "  or  "  place  "  of  some  kind,  having 
the  necessary  appliances  of  desks,  books,  lists, 
clerks,  and  such  like;  a  very  dangerous  and  de- 
moralising state  of  things  which,  in  my  judgment, 
this  statute  was  expressly  meant  to  put  an  end  to. 

Conviction  affirmed. 

Attorneys  for  the  appellant,  Wright,  Bonner,  and 
Wright,  15,  London-street,  Fendiurch- street,  E.C., 
agents  for  Briggs  and  Crouch,  Nottingham. 

Attorneys  for  the  respondent,  Broohshank  and 
Galiand,  14,  Gray's-inn-square,  W.C.,  agents  for 
Shirley  and  Atkinson,  Town  Clerk,  Doncaster. 

Another  appeal  of  Keene  (app.)  v.  Morley  (resp.) 
against  a  similar  conviction  arising  out  of  the  same 
transactions,  and  involving  precisely  the  same 
question,  came  on  for  hearing  on  Monday,  April  27, 
when  Hayes,  Serjt.  (with  him  was  Pearce)  for  the 
appellant,  said  that,  as  the  case  was  precisely  on  all 
fours  with  the  above  case  of  Shaw  v.  Morley,  it 
would  be  useless  and  improper  for  him  to  attempt 
to  alter  their  Lordships'  decision,  and,  therefore, 
he  should  offer  no  argument  on  behalf  of  the  ap- 
pellant, and,  consequently,  in  this  case  also,  Uie 
conviction  was  affirmed,  Mdlish  Q.  C.  and  Sleigh 
being  counsel  for  the  respondent. 


EXCHE^XTEB  GHAHBEB. 

Beported  bj  T.  W.  Sauvdbbs,  Esq.,  Barristor-at-Law. 

XBBOB  ITBOM  THB  QUBBZT'S  BXNCH. 

Tuesday,  Jtme  16,  1868. 

(Before  Ebllt,  C.B.,  Channbll,  B.,  Btlbs,  J., 
WiLLBs,  J.,  Bbaxwbll,  B.,  and  Mobtaoub 
Smith,  J.; 

TuLK  V.  Thb  Mbtbopoijtan  Boabd  of  Wobks. 

Th€  26  Vict,  c  18  (Ma  Act  for  protection  of  public 
gardens  and  pleasure  grounds)-^lts  constntction-^ 
Places  irrevocabfy  set  export  for  <Ae  public  use  or 
enjoyment. 

The  object  of  the  20  Vict.  c.  18,  is  to  provide  for  the  due 
care  and  protection  of  gardens  or  ornamental  grounds 
aiready  set  <q>art  for  me  use  of  the  inhabitants  ;  not 
to  interfere  with  the  rights  of  o^Smers  of  land  not  so 
set  apart. 

The  Act  only  applies  where  the  land  has  been  irrevO' 
cabbf  set  apart  for  the  use  <^  inhabitants  ;  thtxt  is,  m 
some  way  (whether  by  vesting  it  in  trustees  or  other' 
wise)  so  set  apart  for  their  use  as  to  give  them  aright 
•^legal  or  otherwise — which  no  one  is  in  a  position  to 
reoAe  or  put  an  end  to.  And  consequently  it  does  not 
C9>ply  to  cases  where  the  obligation  (if  any)  to  qUow 
them  the  use  of  the  land  has  been  created  6y  covenants^ 
or  even  decrees  in  equity,  bindinig  onh  as  between  the 
owners  qf  the  land  and  of  adjoining  land,  and  capable 
of  being  released  or  otherwise  got  rid  of  as  between 
Siose  parties.  Therefore,  where  the  only  obligation 
mrose  by  reason  of  a  decree  of  partition  between  co- 
owners,  or  by  reason  of  covenants  between  then^  which 
onhfthe  co-owners  for  whose  benefit  th^  were  intended 
could  have  enforcedj  and  which  they  could  also  have 
released,  it  was 

Held,  6y  Me  court  below,  that  the  pnndjHd  enactment 
did  not  apply,  as  the  land  had  not  been  irrevocably  set 
apart  for  the  use  of  the  inhabitants,  and  that  therefore 
the  d^endants  had  no  jurisdiction : 

Held,  by  the  Exchequer  Chamber,  that  the  j*tdgment  of 
the  court  below  was  correct. 

This  was  a  writ  of  error  upon  a  judgment  for  the 
plaintiff  in  the  Queen's  Bench. 

Eaymond  (MeUish,  Q.  C,  with  him)  appeared  for 
the  defendants. 

The  Attorney- General  (Sir  J.  B.  Karslake)  (Pinder 
with  him)  appeared  for  the  plaintiff. 

The  facts,  arguments.  Acts  of  Parliament,  and 
cases  cited  are  fully  set  out  in  the  report  of  the 
case  in  the  court  below,  in  17  L.  T.  Bep.  K.  S.  202. 

Ebllt,  C.  B.— The  question  for  our  decision  is, 
whether,  under  the  first  section  of  the  26th  Vict,  c 
13  the  Metropolitan  Board  of  Works  are  entitled  to 
enter  upon  and  take  charge  of  the  enclosed  land  in 
the  middle  of  Leicester-square,  and  that  question  is 
directly  raised  by  the  words  of  the  section.  The 
Act  recites  that  it  is  expedient  to  make  provision 
for  the  better  protection  of  enclosed  gaidens  or 
ornamental  grounds  which  ha>e  been  set  apart  for 
the  use  of  the  inhabitants  of  any  public  square  or 
other  public  place  adjoining  such  guden  or  grounds 
in  any  city  or  borough;  and  the  sect.  1  enacts, 
'*  Where,  in  any  city  or  borough,'  any  enclosed 
garden  or  ornamental  ground  has  been  set  apart 
otherwise  than  by  the  revocable  permission  of  the 
owner  thereof,  and  any  publip  square,  &C.,  for  the 
use  and  enjoyment  of  the  inhabitants  thereof,  and 
where  the  trustees,  or  other  body  appointed  for  the 
care  of  the  same,  have  neglected  to  keep  it  in  proptf 
order,  or  where  such  garden  or  groond  has  not  been 
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rested  or  placed  under  the  management  of  trustees, 
&c^  for  the  care  of  the  same,  and  from  want  of  such 
care,  or  from  an j  other  cause,  has  heen  neglected, 
the  Metropolitan  Board  of  Works,  where  the  same 
is  in  any  place  under  their  jurisdiction,  except  in 
the  City  of  London,  shall  take  charge  of  the  same, 
putting  up  a  notice  to  that  effect  on  each  garden  or 
ornamental  ground."    Now,  what  is  substantially 
the  sole  question  in  the  ease  is,  whether  the  enclosed 
ground  in  the  middle  of  Leicester-square  has  been 
set  apart  otherwise  than  by  the  revocable  permis- 
sion of  the  owner  thereof  for  the  use  or  enjoyment 
of  the  inhabitants  of  Leicester-square.    I  am  of 
opinion  that  to  comply  with  the  section  some  legal 
right  to  the  use  of  the  square  must  have  been  con- 
ferred upon  the  inhabitants  thereof  or  upon  some 
portion  of  them.     Has  that  been  done  ?    Looking 
at  the  facts,  I  do  not  find  that  a  legal  right  to  use 
the  enclosed  ground  is  Tested  in  any  one  of  those 
inhabitants.    Before  the  year  1791  the  piece  of  land 
now  called  Leicester-square  had  become  vested  in 
undivided  moieties  in  the  devisees  of  two  former 
owners,  and  in  1786  a  bill  was  filed  in  Chancery  by 
the  owners  of  one  moiety  against  the  owners  of 
the  other,  praying  that  a  partition  of  the  property 
might  be   made.      Accordingly,  a  partition   was 
decreed,  and  a  commission  for  the  purpose  of  carry- 
ing it  out  duly  issued,  directed  to  certain  commis- 
sioners, who  divided  the  square  into  two  portions, 
the  one  comprising  the  houses  and  lands  which 
formed  the  north  side  of  the  square,  the  other 
including  the  houses  on  the  south,  east,  and  west 
sides,  and  the  square  garden ;  they  further  appointed 
that  the  owners  and  proprietors  of  the  latter  portion 
should  for  ever  keep  the  square  garden  in  repair  as 
a  square  garden,  in  like  manner  as  the  same  then 
was.    The  partition  was  carried  into  effect  in  1791, 
by  indentures  of  lease  and  release,   by  virtue  of 
which  the  last-mentioned  portion  was  conveyed  to 
J.  S.  Tulk,  and  certain  persons  in  remainder,  and 
the  other  portion  to  the  devisees  of    Elizabeth 
Penny ;  the  release  did  not  contain  any  covenant 
on  the  part  of  J.  S.  Tulk  to  keep  up  the  square 
garden.    It  is  unnecessary  to  consider  whether  the 
decree  of  itself  has  the  force  of  such  a  covenant, 
because,  if    it  had  not,  there   was   no   such   ob- 
ligation on  J.  S.  Tulk   to  keep   up   the  square 
garden.     In    the    course    of    time    the    square 
garden   passed    to   various  people,    and   in   1851 
became  vested  in  fee  in  James  Wyld,  who  bought 
it  for  the  purpose  of   erecting  there   a  building 
to  contain  amodel  of  the  globe.     Thereupon  the 
owners  of  the  rest  of  that  portion  of  the  square 
which  had  under  the  partition  become  vested  in 
J.  S.  Tulk,  and  who  were,  therefore,   entitled  to 
the  benefit  of  the  covenant  made  by  his  grandson 
in  1808,  gave  notice  to  Wyld  of  their  intention  to 
prevent  the  building;  in  the  end,  however,  they 
agreed  to  grant  Wyld  a  licence  to  erect  the  build- 
ing, and  to  maintain  it  for  ten  years  from  1851, 
and  that  agreement  was  carried  out.    It  is  worthy 
of  remark  that  during  those  ten  years  no  remon- 
strance was  made  by  any  inhabitant  of  the  square. 
At  the  expiration  of  the  ten  years,  Wyld  conveyed 
one  moiety  of  the  square  garden  to  the  plaintiff, 
and  since  then  the  property  in  it  has  remained 
vested  in  undivided  moieties  in  the  plaintiff  and 
Wyld  as  tenants  in  common  in  fee.    It  may  be 
assumed  that  they  are  under  a  covenant  with  the 
owners  of  the  residue  of  the  two  original  moieties, 
into  which  the  square  garden  and  the  land  and 
buildings  round  it  were  divided  by  the  partition, 
to  keep  up  the  inclosed  ground  as  a  garden,  but  it  is 
to  be  observed  that  no  such  covenant  exists  with 
the  Inhabitants  of  the  houses  which  surround  the 
square.    It  is  nowhere  suggested  that  any  of  the 
inhabitants  can  claim  any  such  covenant,  or  that 
there  is  any  contract  to  that  effect  to  which  they 


or  any  of  them  are  parties.  The  case  rests  upon  a 
covenant  between  the  owners  themselves  to  keep 
up  the  inclosed  ground  as  a  garden,  and  upon  that 
alone.  Then  what  do  the  defendants  claim?  If 
they  claim  to  be  entitled  to  compel  the  covenantor 
to  keep  his  covenant,  their  rights  would  originate 
in  the  second  section  rather  than  in  the  first ;  but 
even  then  the  covenantor  could  only  be  compelled 
to  keep  up  the  square  as  an  inclosed  garden,  and 
he  could  perform  any  covenant  that  exists  by  re- 
storing it  to  the  position  of  a  garden,  and  by  means 
of  a  lock  and  key  might  exclude  every  one  from  it. 
The  condition  of  the  statute  is  that  the  ground 
to  which  it  applies  shall  have  been  set  apart  for 
the  use  and  enjoyment  of  the  inhabitants  of  the 
square  in  which  it  is,  and  if  that  condition  is  com- 
plied with,  and  the  ground  has  been  neglected, 
the  Board  of  Works  may  go  the  length  of  vesting 
it  in  a  committee  of  the  inhabitants  to  keep  as  a 
garden  ground  for  the  inhabitants  for  ever ;  or  if 
the  owners  and  the  occupiers  of  the  houses  sur- 
rounding it  do  not  agree  to  take  notice  of  it,  the 
Board  of  Works  may  vest  it  in  the  parish  vestry 
to  be  henceforth  maintained  as  an  open  street.  In 
the  present  case  the  inclosed  ground  is  vested  in 
two  proprietors ;  and  it  may  be  that  they  are  under 
an  obligation  to  keep  it  as  an  open  square ;  but  if 
this  section  applies,  the  board  may  take  it  entirely 
out  of  their  hands,  and  instead  of  merely  com- 
pelling them  to  keep  it  as  a  garden,  may  take  away 
their  exclusive  property  in  it,  and  throw  it  open  to 
the  public,  or  at  any  rate  to  the  inhabitants  of  the 
square,  without  paying  them  any  compensation.  It 
is  only  where  there  is  a  legal  claim  entitling  the 
inhabitants  as  a  matter  of  right  that  the  Act  ap- 
plies, and  there  is  no  such  right  here ;  the  utmost 
extent  of  the  liability  of  the  owners  is  to  keep  the 
inclosed  ground  as  a  garden,  and  there  is  no  duty 
to  throw  it  open  to  the  public.  The  ground  has 
never  been  set  apart  for  the  use  or  enjoyment  of 
the  inhabitants  of  the  square,  and  the  board  can- 
not enforce  its  powers  Uiere.  I  think,  therefore, 
that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affbrmed. 

Channbll,  B.,  and  Btles  and  Moktaoub  Shits, 
JJ.,  concurred. 

Bbamwbll,  B.— I  only  wish  to  make  one  remark, 
and  that  is,  that  it  must  not  be  supposed  that  I 
think  it  is  open  to  the  owners  of  this  land  to  boild 
upon  it. 

Judgment  affirmetL 


NISI  PBIUS. 


NORTHERN  CIRCUIT,  MANCHESTER. 

Thursdmf^  Aug.  6,  1868. 

(Before  Haxbbk,  J.  and  a  Common  Jury.) 

Reg.  V,  John  Cleoo.  (a) 

Perjury — Incompetency  qf  witness — Mistake  of  facU 

J.  C,  was  indicted  for  penury  committed  on  the  hearing 
qf  a  summons  which  had  l^een  taken  out  against  him- 
selff  for  permitting  gambling  in  his  house  contrary  to 
the  tenor  of  his  licence,  under  the  Act  9  Geo,  4,  c.  61. 
Defendant  had  tendered  himself  as  a  witness,  repre- 
senting himself  as  the  son  of «/.  C,  and  had  thereupon 
heen  sworn  and  given  evidence  on  behalf  qf  J.  C,  who 
was  really  himself  and  that  evidence  formed  the 
subject  of  the  present  indictment  : 

Held,  by  Hannen,  J.,  on  the  authority  of  Parker  v. 
Green,  31  L.J.,  M.  C,  133  ;  6  L.  T,Rep.  JN.S,  46, 
that  as  he  was  not  a  competent  witness  and  could  not 

(a)  Beported  by  J.  KnroHORM,  Eaq.,  Bttrlstor-si-lAW. 
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give  €ind$nce  in  his  own  behalf,  the  magisiratet  had 
no  power  to  swear  him  or  receive  his  evidence,  and 
Ma<  he  couid  not  there/ore  be  guiUy  of  perjury. 

Indictment  for  perjury  committed  before  the 
magistrates  at  Hochdalc  on  2l6t  March  1868. 

John  Clegg,  a  publican,  was  indicted  for  perjury 
committed  on  the  hearing  of  a  summons  toat  had 
been  taken  out  against  him,  under  the  9  Geo.  4, 
c.  61,  for  permitting  gambling  in  his  house  contrary, 
to  the  tenor-of  his  licence,  under  the  following  cir- 
cumstances. It  appeared  that  on  the  18th  March 
last  a  police  constable  was  passing  by  the  public- 
house  kept  by  defendant  late  at  night,  and  on  look- 
ing through  the  window  he  saw  several  men  sitting 
in  a  room  playing  cards,  while  on  a  table  near  them 
were  some  coppers  and  a  jug  containing  beer.  On 
gaining  admission  to  the  house  the  constable  told 
the  defendant  that  card-playing  had  been  going  on, 
and  that  he  should  summon  him  for  It;  but  the 
defendant  and  the  men  asserted  that  there  had  been 
no  card-playing  in  the  house.  The  name  '*  J.  Clegg  " 
was  over  the  door.  A  summons-  was  obtained 
against  John  Clegg,  which  was  left  at  the  house 
with  defendant's  mother  (whose  name  was  Jane 
Clegg)  to  be  given  to  him.  On  the  21  st  March, 
when  the  summons  was  called  on  before  the  magis- 
trates, no  one  answered  to  the  name  of  John  Clegg, 
and  the  case  was  thereupon  gone  into  and  evidence 
taken  as  in  the  absence  of  the  defendant.  At  the 
conclusion  of  the  case  the  defendant  came  forward, 
and,  representing  himself  to  be  the  son  of  John 
Clegg,  tendered  himself  as  a  witness  on  his  behalf, 
and  he  was  thereupon  sworn  and  gave  evidence 
denying  the  charge  that  had  been  sworn  to  by  the 
policeman.  One  of  the  men  who  were  sworn  to  by 
the  constable  as  being  among  the  players  at  John 
Clegg's  public-house  on  the  evening  in  question  was 
also  called  as  a  witness  to  deny  that  there  had  been 
any  card-playing  in  the  house.  In  the  end,  how- 
eyer,  the  magistrates  convicted  John  Clegg,  and  the 
defendant  and  th9  other  man  were  both  indicted  for 
perjury,  the  other  man  pleading  guilty. 

Jordan^  on  behalf  of  the  defendant,  submitted 
that  the  indictment  could  not  be  sustained.  The 
summons  was  in  the  name  of  John  Clegg,  who  was 
the  person  against  whom  they  wished  to  proceed, 
and  it  was  admitted  by  the  prosecution  that  there 
was  only  cne  John  Clegg,  the  present  defendant. 
The  defendunt  was  not  competent  to  be  a  witness 
in  his  own  behalf  in  a  proceeding  of  this  nature,  and 
the  magistmtes  had  therefore  no  power  to  administer 
an  oath  to  him  or  to  receive  his  evidence,  and  con- 
sequently no  perjury  could  be  committed  by  him. 
It  was  just  the  same  as  if  no  evidence  had  been  given 
by  him  at  all.  The  case  of  Parker  v.  Green,  31  L.  J. 
(M.  C.)  188 ;  6  L.  T.  Rep.  N.  &  46,  was  a  case  in 
point,  and  arose  under  the  same  Act  under  which 
the  summons  in  the  present  case  was  issued.  It 
was  apreooediDH;  under  the  9  Gea  4,  c  61,  sect.  21, 
against  an  alehouse-keeper  for  unlawfully  per- 
mitting persons  of  notoriously  bad  characters  to 
meet  together  in  his  house,  against  the  tenonr  of 
his  licence ;  and  it  was  then  held  that  the  defen- 
dant was  not  a  competent  witness,  and  could  not 
give  evidence  in  his  own  behalf.  He  submitted, 
therefore,  that  the  defendant  being  the  only  John 
(^6?S — the  person  against  whom  the  summons  was 
issued — the  magistrates  had  no  power  whatever  to 
receive  his  evidence,  and  that  whatever  evidence  he 
gav^  there  was  coram  non  judice,  and  that  this  in- 
dictment therefore  could  not  be  sustained. 

Torr,  tar  the  prosecution,  submitted  that  the 
prisoner,  haying  leprcsented  himself  to  be  the  son  of 
the  John  Clegg  summoned,  and  been  sworn  as  the 
son  and  given  his  evidence  as  such,  could  not  now 
turn  round  and  take  advantage  of  his  own  trick. 


Hanbtbh,  J.  thought  the  indictment  could  not  be 
sustained.  The  intention  was  to  summon  John 
Clegg,  the  licensee  of  the  house.  That  was  left  to  be 
aerved  by  the  mother,  and  then  the  prisoner  comes 
forward  and  by  a  trick  induces  the  magistrates  t& 
believe  tb.nt  he  is  not  the  J<^in  Clegg  summoned. 
Much  as  I  n^ay  regret  tbsA  the  prisoner  should  es- 
cape the  consequences  of  this  triok«  stUl  I  think 
that  it  was  not  competent  for  him  to  give  evidence, 
and  thst  the  indictment  cannot  be  sustained. 

The  prisoner  was  then  discharged. 


NORTHERN  CIRCUIT,  LIVERPOOL. 

Friday,  Aug,  14,  186S. 

(Before  Kbllt,  C.B.  and  a  Common  Jury.) 

RbO.  V,  SSBPPABD  *Ain>  OTHEBS^a) 

Indictment  under  24  ^  26  Vtct  c,  97,  ».  10— -ETi/jfostw 
substance  in  condition  to  explode —  Whether  necessary, 

S*  and  others  wsrs  charged,  under  sect,  10  of  the  24  4r  ^^ 
VicL  c  97,  with  feloniousiy  throwing  gunpowder 
against  a  house  with  intent  to  damage : 

Held,  by  Kelly,  C.B.  that  in  order  to  mtpport  an  indict^ 
ment  tmder  this  section  it  is  not  enowgh  to  show  simply 
thai  gunpowder  or  other  explosim  subetatsce  was  thrown 
against  the  houu  ;  but  tt  must  aiso  be  shown  that  the 
siUMtanee  was  in  a  condition  to  explode  at  the  time  it 
was  thrown,  although  no  actual  explosion  ^uld  reemH, 

Indictment  in  first  count  charged  the  prisoners 
with  fdoniously  damaging  a  house  with  gunpowder, 
a  person  being  in  the  same. 

Second  count  charged  them  with  feloniously 
throwing  gunpowder  against  a  house  with  intent  to 
damage. 

The  prisoners,  Alexander  Sheppard,  John  Jolley, 
and  John  Sheppard  were  charged  on  an  indie tmomt 
framed,  as  to  the  second  count,  under  the  10th  sect, 
of  the  24  &  25  Vict,  c  97,  with  having  thrown  a 
bottle  containing  gunpowder  against  a  house  occu- 
pied by  a  person  named  Joseph  Johnson. 

The  section  in  question  provides  th&t 


Whoaoeyer  shaU  unl»wfnlly  und  ouJicioiiBlj  place  or 
throw  in,  into,  upon,  acrainst*  or  near  any  bnilaingr,  ai^' 
mnpowder  or  other  exi>Iosive  mibstanoe,  wHh  intent  to 
aesfanoy  or  damage  anj  bufldtnirt  or  an^  engine*  worliiag 


toola,  firtnMs,  goods,  or  ohattela  ahaU,  -vidftethw  or  not  any 
esploaion  take  plaee,  and  whether  or  not.anj  danmgo  oc 
canaed,  be  cruilty  of  felony,  ftc.  fto. 

This  was  a  trade  outrage  arising  out  of  a  strike 

among  the  colliers  at  the  Lindsay  pits  at  Whelling 

near  Wigan.    The  colliers  were  on  strike  and  the 

prosecutor  was  what  is  called  a  *' knobstick,**  he 

continuing  to  work  at  the  collieries.    It  appeared 

that  at  aU)ut  half-past  one  o'clock  on  the  morning 

of  the  21st  March,  the  prosecutor  heard  footsteps  as 

of  some  one  walking  about  the  back  and  front  of 

his  house.    He  then  heard  something  come  against 

the  window  frame  and  fall  on  the  door  stone,  and 

then  saw  a  flash  of  fire;   it  made   no   noise    of 

bursting,  but  flared  up.    He  then  went  np  stairs 

and  looked  out,  and  he  then  saw  a  man  going  up 

the  "  brow  "  in  front  of  his  house,  and  two  other  men 

following.     On  the  following  morning  prosecutor 

examined  the  window,  and  he  then  found  that  a 

hole  had  been  crushed  in  the  window  frame,  and 

a  quarter  of  an  hour  after  a  policeman   picked 

up  the  bottom  of  a  bottle  about  a  yard  from  the 

door.     Later   on    the   same  rooming    prosecutor 

also  picked    up    the   neck  of    the  bottle  with 

a  fuse  to  it ;   and  on  the  morning  after  that  he 

picked  up  about  three  grains  of  gunpowder  near  the 

same  spot.    It  was  subsequently  ascertained  that  a 

short  time  previous  to  the  alleged  outrage  Jolley 

and  Alexander  Sheppard  were  heard  in  convcrsa- 

(a)  KspocteS  by  JoBx  Khohobk,  Baq.,  JMorlatCR-at-Lnr. 
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tion,  in  the  course  of  which  a  father  and  son  were 
mentioned,  towards  whom  the  two  prisoners  refer- 
red to,  cTidentlj  entertained  a  strong  enmity,  and 
who  one  of  them  seemed  to  suggest  should  be 
blown  up. 

About  the  same  time  the  three  prisoners  were 
seen  together  at  JoUey's  house,  and  then,  according 
to  the  evidence  of  a  witness  named  Winstanley, 
who  was  present  in  the  house,  Jolley  got  a  bottle 
down  from  a  shelf  and  put  powder  into  it.  He 
then  put  a  fuse  in  the  bottle  and  gave  it  to  John 
Sheppard,  and  told  him  to  take  it  to  "  Studd/s  " 
(meaning  Joseph  Johnson's),  and  throw  it  through 
the  window.  From  a  conversation  which  a  witness 
had  with  the  prisoner  John  Sheppard  after  the 
alleged  outrage,  it  appeared  that  John  Sheppard 
atated  tliat  he  had  been  engaged  with  a  man  named 
Broomhead  in  the  proceedings  outside  Johnson's 
house,  and  he  alleged  to  a  certain  extent  that 
Broomhead  had  assisted  him.  Broomhead,  however, 
in  his  evidence,  though  admitting  that  he  was  pre- 
sent, denied  having  taken  any  part  in  the  affair. 

In  the  course  of  the  case,  one  of  the  jury  having 
examined  the  fuse,  expressed  an  opinion  that  it  had 
evidently  never  been  lighted,  as  there  were  no  traces 
of  fire  on  it ;  but  Popcy  on  behalf  of  the  prosecution, 
in  his  summing  up  said  he  apprehended  it  did  not  at 
all  siji^nify  whether  the  fuse  had  been  lighted  or  not, 
and  that  it  was  not  at  all  necessary  that  any  explo- 
sion should  take  place,  in  order  that  this  indictment 
should  be  sustained,  as  the  offence  consisted  in  the 
placing  or  throwing  of  the  explosive  material, 
although  no  damage  whatever  should  result. 

Torr,  on  behalf  of  the  prisoner  Jolley,  said  he 
should  contend  that  the  true  interpretation  of  the 
section  was  that  the  explosive  substance  must  be 
in  a  condition  to  explode  and  cause  damage  at  the 
time  it  was  thrown  or  placed  against  the  building ; 
and  that,  unless  the  fuse  in  this  instance  had  a 
light  applied  to  it  at  the  time  it  was  thrown  at 
Johnson's  house,  the  indictment  could  not  be 
sustained,  as  it  (the  gunpowder)  would  not  other- 
wise be  in  a  condition  to  explode  and  cause  damage. 
He  was  proceeding  to  argue  that  there  was  no 
evidence  that  tbe  fuse  had  ever  been  lighted,  when 

Chief  Baron  Kellt  said  he  might  save  himself 
all  further  trouble  on  that  point,  as  he  should  tell 
the  jury  that  unless  the  fuse  in  the  bottle  was  lighted 
at  the  time  the  bottle  was  thrown  against  the  house 
the  offence  was  not  made  out.  "  But,"  his  lordship 
continued,  **  I  don't  say  that  it  is  necessary  that 
the  light  should  pass  from  the  fuse  to  the  powder 
in  the  bottle  and  that  an  explosion  should  take 
place.  It  is  enough  to  constitute  the  offence  if  once 
the  light  was  applied  to  the  fuse  before  the  bottle 
was  thrown,  although  it  might  go  out  before  the 
bottle  struck  the  house  and  no  explosion  actually 
resulted  from  it."  Afterwards,  in  the  course  of  his 
summing  up  to  the  jury,  his  lordship  observed  that 
the  question  was  whether  the  powder,  at  the  time  it 
was  thrown  against  the  house,  was  in  a  condition  to 
comply  with  the  words  of  the  statute.  There  were 
cases  ir.  which  they  could  easily  suppose  it  possible 
for  explosive  substances  to  cause  damage  without 
the  application  of  alight  to  them  and  so  would  come 
within  the  statute.  As  for  instance  to  thrust  a 
bundle  of  ludfer  matches  against  a  window  would 
complete  the  offence  contemplated  by  this  Act  of 
Parliament,  because  the  mere  contact  would  cause 
them  to  explode.  But  if  anybody  merely  threw  a 
bottle  containing  gunpowder  that  would  not  comply 
with  the  conditions  of  the  statute.  If  the  fuse  was 
not  lighted,  it  could  not  cause  an  explosion,  and  it 
would  be  merely  throwing  a  bottle  against  a  house. 
The  question,  therefore,  came  to  be  this :  Was  the 
fuse  ever  lights  ? 


Ultimately  the  jury  found  all  the  prisons  guilty, 
and  they  were  each  sentenced  to  three  months'  im- 
prisonment. 

Pope  and  Addison  appeared  for  the  prosecution. 

Torr,  for  the  prisoner  Jolley. 

Cottinghemiy  for  the  two  Sfaeppards. 

Attorneys  for  the  prosecution,  Matfhew  and  Sons^ 
Wigan. 


v.a  vuLLDsrs'  coubt. 

neported  bjrO.  T.  Edwabos,  Esq.,  B«nl8t«r-at-Law. 

Maif  8  and  July  31,  18C8. 
Thb  Spbikohrad  Spinning   CosiPANT  (Limitsd) 

r.  BlLET. 

Demwnrer —  Trade*  union — Jurisdiction — 6  Geo.  4,  c.  1 29 
•^Irrjury  to  property — Injunction, 

A  spinning  company  being  obliged  to  readjust  its  rale  of 
wages,  and  some  of  its  workmen  being  members  of  a 
trades  union  association,  the  company  applied  to  sttch 
association  on  the  subject ;  and  the  prjesiaent,  secretary^ 
and  two  members  went  to  the  mill,  and,  ajter  consul* 
tatian,  e:qyressed  themselves  content  with  sudi  re-ad" 
justment.  On  the  same  day,  however,  those  workmen 
w&o  were  members  of  the  association  gave  a  week^s 
notice  and  left  the  mill.  The  assoei€Uion  then  posted 
a  notice,  which  was  in  substance  a  warning  to  aU 
workmen  not  to  hire  themselves  to  the  comuany  until 
the  ctispuie  was  settled,  and  also  advertised  the  same 
iMtice  in  the  heal  papers,  IVie  con^any  remon* 
strated,  posted  a  counter  notice  of^  warning,  and 
fiied  a  bill  to  restrain  the  publication  and  posting 
of  such  notices  by  the  association,  charging  thai 
workmen  were  by  the  threats  and  intimidation 
of  the  association  prevented  from  hiring  themselves 
to,  or  remaining  in  the  etnployment  of  the  com* 
paw;  that  the  company  were  maieriallly  imured, 
their  goodwill  much  lessened  in  value;  ana  that 
they  were  losing  178/.  per  week ;  and  praying  an  t»- 
junction^  An  interim  order  was  granted,  and  two 
jfisneral  demurrers  put  in  : 

3M,  ibed  Urn  ihwmkmng  or  imtiaidating  worhmsn 
fnm  hiring  thsawsines  to  or  remahnng  in  the  em* 
phpmnt  of  a  tradesmsM  or  numu^turer  is  tottUs 
the  Jurisdietion  of  a  eawrt  qf  equitgy  bectmse  it  is 
fi^urwuB  to  Ms  trader's  property,  and  cbimsfiei's  otMP> 
tided,  but  costs  remnmL 

This  case  came  on  upon  two  general  demurrers 
for  want  of  equity  to  a  bill,  filed  by  the  Springhead 
Spinning  Company  (Liraited\of  Springhead  mill,  near 
Lees,  in  the  county  of  York,  auly  registered  and  incor- 
porated under  the  provisions  of  the  Companies  Act 
1862,  with  a  registered  office  at  Springhead,  Oldham. 
Ihe  bill  stated  that  the  plaintiffs,  in  accordance 
with  the  memorandum  and  articles  of  association 
under  which  they  were  constituted,  carried  on  the 
business  of  cotton  spinners  at  Springhead,  Lees, 
near  Oldham,  in  and  upon  a  mill  and  factory 
belonging  to  the  plaintiffs  there,  and  employed  a 
large  number  of  hands  for  carrying  on  their  said 
bu&ess.  That  the  defendant  John  Biley  was  the 
president,  and  John  Butterworth,  the  secretary,  of 
an  incorporated  body  or  society,  calling  itself  *'  The 
Operative  Cotton  Spinners',  Self-Aoting  ItGnders*, 
and  Twiners*  Provincial  Association,"  which  was  a 
voluntary  association,  supported  by  moneys  con- 
tributed by  the  members,  and  professing  to  be 
bound  by  certain  rules,  and  having  for  its  object 
the  purposes  set  forth  in  the  address  or  preface  to 
the  book  (yf  niles.  The  association  consisted  of  a 
very  large  number  of  members,  amounting  to  some 
hundreds,  and  the  bill  alleged  that  it  was  therefore 
Impracticable  to  make  them  parties  to  the  suit; 
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that  they  were  also  a  constantly  fluctuating  body, 
the  defendants  Kiley  and  Butterworth  being  made 
defendants  on  behalf  of  themselves  and  the  other 
members.    The  address  in  question  was  headed : 

To  the  Spinners',  Self-Acting  Minders',  and  Twiners*  Fro- 
Tincial  Association  of  the  Borough  of  Oldham  and  sur- 
roanding  distxicta,— Bespeoted  working  men— Pennit  ns  to 
offer  a  few  remarn  as  a  "gar^aae  to  the  following  roles,  which 
we  offbr  for  your  consideration,  and  we  hope  adoption. 
Bomething  has  been  done  of  late,  and  much  more  planned 
and  attempted,  in  the  great  work  of  oo^>peration  amozig  the 
labouring  classes,  by  tne  Goremment,  the  Press,  and  the 
more  intelligent  of  our  countrymen ;  and  we  appeal  to  jrou 
as  men  who  nare  a  growing  futh  in  their  sodiu  eleration 
that  at  the  present  time  the  great  coming  event  in  the  pro- 
gress of  mankind  is  blending  our  social  sympathies  together 
to  promote  the  great  principles  referred  to  above,  and  a 
very  short  period  of  open  and  earnest  work  would 
change  the  aspect  of  society.  With  respect  to  this 
great  question,  aasociatian  most  become  the  aeknow. 
lodged  tenet  of  a  powerful  party  composed  of  all  classes, 
which  will  make  the  movement  its  own,  mould  it  with 
all  its  concomituit  truths  into  form,  and  then  nae  it 
vigorously  in  promoting  the  extenidon  of  knowledge  and 
moral  and  social  culture  among  the  people,  and  of  harmo- 
niously fusing  all  classes  into  a  true  brotherhood  with  a 
common  sentiment  and  a  common  interest.  And,  working 
men,  one  of  the  most  hopeful  signs  of  the  times  is  the  deve- 
lopment of  the  prindples  <tf  co-operation  which  is  making 
its  way  into  practice.  All  the  old  political  parties  seem  to 
be  breaking  up,  jnogress  halts  for  a  principle  and  a  faith ; 
and  the  oounu^  seems  forced  to  acknowledge  that  there 
is  a  truth  in  co-operation  not  inimical,  but  beneficial  to 
humanity.  With  such  a  prospect  before  us,  working  men, 
is  there  any  among  ns  wno  is  content  to  stand  still  while 
Buch  an  opportunity  of  reaping  the  harrest  of  a  wise  and 
judicious  cnange  is  before  us  ?  We  Appeal  to  yon  for  vour 
•assistance  and  support  in  the  accomplishment  of  those 
obtjects  in  which  vou  have  an  interest  and  a  claim,  believing 
that  each  of  you  is  a  centee  of  power  in  vonrself .  Then  let 
ns  combine  it,  uid  give  a  pracacal  illustration  that  "  union 
is  strength."  Each  of  you  is  a  centre  of  knowledge.  Then 
let  us  scatter  around  tiie  rays  of  truth,  that  they  may 
settle  in  ever-expanding  cixclea  npon  others,  and  then  we 
shall  have  fulfilled  one  of  the  noblest  conditions  of  life. 
Therefore,  it  is  with  confidence  that  we  submit  the  follow- 
ing rules  as  the  basis  of  our  association,  believing  them  to 
be  an  efficient  standard  by  which  the  just  rights  of  employed 
as  well  as  employer  may  be  mutually  respected,  withont  a 
sacrifice  of  that  good  feeing  which  binds  tnem  together  in  a 
community  of  interest. — Signed  on  behalf  of  the  Provincial 
Committee,  John  Biley,  chairman,  John  Butterworth, 
secretary.    [Then  followed  some  lines  of  verse.] 

The  10th  rule  provided  that  in  case  of  disputes 
between  employers  and  their  workpeople  which 
could  not  be  arranged,  the  operatlTes  should  bring 
the  question  before  the  local  committee,  who  should 
take  means  to  insure  an  amicable  settlement  under 
their  laws ;  bat,  should  they  fail,  they  might  call  a 
special  committee,  the  majority  of  whom  dfiouldact, 
giving  the  president  and  secretary  two  days*  notice. 
The  11th  rule  provided  that  if  any  employer  refused 
Co  refer  to  arbitration  any  dispute,  the  provincial 
committee  should  be  empowered  to  call  to  their  aid 
double  the  number,  whose  decision  should  be  final. 
A  strike  in  no  case  to  be  allowed  and  supported  by 
the  association  until  the  proceedings  pointed  out 
in  that  and  the  preceding  rule,  and  every  other 
means  which  were  available  and  proper,  should  have 
been  tried  without  effect.  The  20th  rule  was  to  the 
effect  that  if  any  dispute  arose,  causing  a  strike  or 
turn-out,  in  accordance  with  the  instructions  of  the 
provincial  committee,  each  member  should  receive 
Ss,  per  week,  and  Is,  for  each  child,  so  long  as  the 
atrike  continued,  and  for  twenty-six  weeks  after  if 
they  should  be  deprived  of  work.  But  the  neglect 
or  refusal  to  look  for  work  should  forfeit  his  claim, 
and  temporary  employment  should  be  set  against 
the  allowance.  The  same  sum  of  8s.  to  be  allowed 
to  any  member  discharged  from  his  employment  in 
consequence  of  any  duty  appointed  by  the  provincial 
committee. 

The  bill  then  stated  that,  owing  to  changes  in  the 
quantity  of  cotton  used  in  winding  and  spinning,  the 
plaintiffs  were  obliged  in  Feb.  1868,  to  re-adjust 
their  rates  of  wages,  and  they  invited  a  deputation 
of  the  **  minders  '*  to  attend  at  their  offices.  This 
they  did  on  the  4th  March,  by  Biley  and  Butter- 


worth,  and  two  other  members,  whose  names  were 
unknown  to  the  plaintiffs,  and  who,  on  going  over 
the  mill,  and  after  consultation,  expressed  themselves 
content  with  the  proposed  re-adjustment.  However, 
after  the  dinner  hour,  certain  of  the  hands,  being 
<*  minders,"  gave  a  week's  notice  to  leave,  and 
quitted  the  plaintiffs'  employ.  The  plaintiffs  then 
alleged  that  there  were  many  persons  willing  and 
competent  to  fill  the  situations  thus  vacated,  but  in 
order  to  prevent  them  from  taking  such  employment 
and  the  hands  who  had  left  from  re-engaging  them- 
selves, the  defendants,  out  of  the  moneys  of  the 
association,  caused  the  following  placard  to  be 
posted  up : — 

Wanted.  All  well-wishers  to  the  Operative  Cotton  Spin- 
ners, &c.,  Association  not  to  trouble  or  oanse  amy  anncmmoe 
to  the  Springhead  Spinning  Company,  Lees,  by  knocking  at 
the  door  of  uieir  oflSioe  until  the  dispute  between  them  and 
the  Self-acting  Minders  is  finally  terminated.— By  special 
order.    CBrroaus,  printer,  32,  Qreaves-street,  Oldham. 

That  the  defendants  Riley  and  Butterworth  also, 
out  of  the  moneys  of  the  association,  and  in  order 
to  prevent  persons  from  entering  into  engagements 
with  the  plaintiffs  for  carrying  on  the  said  business, 
caused  to  be  inserted  in  the  Manchester  Guardian 
the  same  notice,  and  also  in  the  Oldham  Chronicle, 
Oldham  Standard^  and  Oldham  Express,  all  having  a 
Urge  circulation. 

The  bill  then  charged  as  follows:— *' The  said 
placards  and  advertisements  are  in  fact  part  of  a 
scheme  of  the  defendants  John  Riley  and  John 
Butterworth  and  the  said  association,  whereby  they 
in  fact,  by  threats  and  intimidation,  prevent  persons 
from  hiring  themselves  to  or  accepdng  work  from 
the  plaintiffs,  and  there  are  in  fact  divers  persons 
in  and  in  the  neighbourhood  of  Springhead  afore- 
said and  elsewhere  who,  by  reason  of  the  said  notices 
and  the  liabilities  under  which  they  would  place 
them  in  regard  to  the  said  association  if  they  disre- 
garded such  notice,  are  intimidated  and  prevented 
from  hiring  themselves  to  the  plaintiffs." 

The  bill  then  stated  that  on  the  discovery  of 
the  placards  and  advertisements,  the  plaintiffs 
wrote  to  the  printer  of  the  placards  and  the 
publishers  of  the  newspapers;  the  reply  of  the 
printer,  Carrodus,  being  that  he  received  the  order 
from  Riley,  as  president  of  the  association;  and 
of  the  newspaper  publishers,  that  the  advertise- 
ment was  ordered  by  Butterworth ;  but  as  to  the 
Guardian^  if  submitted  to  one  of  the  principals,  as  it 
ought  to  have  been,  it  would  have  been  rejected. 
The  plaintiffs  then  wrote  to  Riley  by  their  solicitors, 
Messrs.  Summerscales  and  Tweedale,  complaining 
of  the  loss  occasioned  to  them  by  the  placards  and 
advertisements,  but  received  no  reply.  They  then 
posted  a  public  notice  referring  to  the  placardiL 
warning  all  persons  in  the  neighbourhood,  and 
saying  they  had  discovered  their  authors  and 
intended  to  take  proceedings  in  Chancery  against 
them.  The  bill  then  charged  that,  notwithstanding 
such  notice,  the  defendants  still  threatened  and 
intended  to  repeat  the  offence,  and  that  the  printer 
had  reprinted  and  republished  the  placards.  The 
bill  then  charged  that  the  business  carried  on  by  the 
plaintiffs  was  one  of  considerable  magnitude,  and  the 
goodwill  thereof  was  of  the  value  of  many  thousands 
of  pounds.  That  it  was  essential  to  the  maintenance 
of  the  value  of  such  goodwill  that  the  plaintiffs'  busi- 
ness should  be  continued  as  a  going  concern,  and 
any  stoppage  of  the  plaintiffs'  mill  in  addition  to 
the  large  loss  arising  from  the  then  cessation  of 
work,  greatly  depreciated  the  value  of  the  goodwill 
of  the  plaintiffs'  business,  and  was,  in  fact,  an 
irreparable  damage  to  the  con>us  of  their  property. 
That  by  the  acts  of  the  defendants  thereinbefore 
complained  of,  the  plaintiffs  were  intended  by  the 
defendants  to  be,  and  were,  in  fact,  prevented  from 
obtaining  any  persons  willing  to  work  at  their  said 
mill  or  factory,  and  thereby  the  plaintiffs  were 
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nutaining  an  actual  damage  or  loss  amounting  to 
the  flom  of  178/.  or  thereabouts  per  week,  and  were 
in  addition  prevented  from  carrying  on  their  busi- 
neis  as  a  continuous  or  going  concern,  whereby  the 
yalue  of  the  corpus  of  tiie  plaintiffs'  property  was 
seriously  diminished,  and  was  put  in  jeopardy  of 
being  lost  entirely.  That  the  defendants  Biley  and 
Butterworth  were  persons  of  no  property,  being 
operatiTe  journeymen  cotton  spinners  at  about 
ll  10s.  a  week,  and  the  other  members  of  the  asso- 
ciation were  in  the  same  position. 

The  bill  contained  the  above  statements  and 
charges,  and  prayed  for  an  injunction  to  restrain 
the  printing  and  publishing  the  advertisements  in 
question  or  similar  ones,  only  varying  colourably 
from  them,  whereby  the  property  of  the  plaintiffs 
would  be  damnified,  and  asked  for  damages  and 
costs. 

The  Vicb-Chancbllob  granted  the  interim  in- 
jonctioD. 

To  this  bill  two  demurrers  were  put  in  for  want 
of  equity,  one  by  Riley  and  Butterworth,  the  other 
by  Carrodus. 

Cottony  Q.  C,  Kbom^  Q.  C.  (of  the  Common  Law 
Bar),  and  Bardsweily  appeared  in  support  of  the 
demurrers.— No  relief  is  sought  by  this  bill  except 
the  injunction,  damages,  and  costs.  The  jurisdic- 
tion invoked  is  an  entirely  new  one,  and  has  never 
been  before  assumed;  it  is  a  revival  of  old  days, 
somewhat  analogous  to  the  court  of  the  Star 
Chamber.  In  Gee  v.  Pritchard^  2  Swanst.  402  &  418, 
Lord  Eldon  drew  the  distinction  between  the  juris- 
diction of  courts  of  law  and  equity,  and  laid  it 
down  that  this  court  had  no  power  to  interfere  in 
the  case  of  libel,  because  it  was  punishable  as  a 
crime.  There  may  be  an  offence  against  the 
6  Geo.  4,  c  129,  but  that  is  entirely  cognisant  by  a 
criminal  court.  The  old  Acts  have  all  been  swept 
away,  and  the  onlv  Act  now  really  operative  is 
22  Vict.  c.  34.  There  are  numbers  of  things  in 
which  tradesmen  suffer,  as  by  rival  traders,  &c.,  yet 
this  court  cannot  interfere. 

Enmeror  of  Austria  v.  Day  and  Kouuthj  8  De  G. 
F.  &  J.  217;  4  L.  T.  Sepw  N.  S.  274^  494; 

Reg.  V.  D natty  {infra): 

Stdton  V.  The  Softkk-Eastem  BaHway  Company^ 
L.  Bep.  1  Ex.  82 ; 
The  remedy  is  entirely  at  law  in  a  criminal  court, 
and  that  the  bill  distinctly  shows;  and  ihe  very 
fact  of  the  combination  being  for  an  illegal  purpose 
is  a  proof  of  this.  Assuming  every  word  in  the  bill, 
as  it  must  be  assumed  on  demurrer,  to  be  true,  it 
would  be  most  unduly  extending  the  remedy  by 
injunction  to  int^ere  with  the  penal  statutes. 

Giaasey  Q.  C.  and  Ince  in  support  of  the  bill. — 
The  jurisdiction  now  invoked  depends  upon  certain 
known  and  well  recognised  principles  which,  once 
ettablished,  the  new  principle  becomes  law : 

Mamh^  Y, akakeO,  1  Bligh,  N.  8.  96; 

Ckrke  v.  /VeenioM,  11  Beav.  112. 
Lord  Eldon  clearly  recognised  the  right  of  a  court  of 
equity  to  interfere  in  cases  of  damage.  In  Clarke  v. 
Frteman  it  was  also  a  question  of  property,  and  if 
Lord  Langdale  had  considered  that  there  was  the 
injury  he  would  have  granted  the  injunction.  In 
Mttxwdl  V.  Hogg,  L.  R.  2  Ch.  App.  807,  16  L.  T. 
Bep.  N.  S.  180,  Lord  Cairns  expressed  doubts  as  to 
the  decision  in  Clarke  v.  IVeemanj  and  considered 
that  a  man  haa  a  property  in  hia  name,  and  if  that 
is  injured  this  court  will  interfere.  It  is  much 
more  here,  for  there  is  an  actual  loss.  Kossuth's 
case  was  the  same  as  Carrodus's,  and  this  very  point 
arose: 

Lcmmdee  v.  BetUe,  10  L.  T*  Bep.  N.  8.  65;  88  L.  J. 
451,  Ch.; 

Reg,  V.  Drtdtti  16 L.  T.  Bep.  K.  8.  867; 
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J^-inner  v.  Kiichf  L.  Bep.  2  Q.  B.  893 ;  16  L.  T.  Bep. 

N.  6.  418 ; 
Aitomeg-General  v.  The  SheMtld  Gas  Company^  3 

De  Qt.  H.  &  G.  304,  and  820 ; 
Walker  v.  Brewster,  t.  Bep.  5  Eq.  25;  17  L.  T.Bep. 

N.  S.  135 : 
Banks  v.  Gibson,  84  Beav.  566 ; 
Seixo  V.  Provezende,  L.  Bep.  1  Ch.  App.  192 ;  14 

L.  T.  Bep.  N.  S.  814 ; 
Prince  AJhari  v.  Strange^  1  M.  A;  G.  25. 

KeanSj  Q.  C.  in  reply. 

The  Vicb-Chakcellob. — ^The  object  of  this  bilL 
is  to  obtain  an  injunction  to  prevent  the  defendants^. 
Riley  and  Butterworth,  who  are  the  president  and 
secretary  of  a  sort  of  trades  union  association,  the 
constitution  of  which  is  set  out  in  the  bill,  and  the 
defendant  Carrodus,  who  is  a  printer,  from  printing 
and  publishing  certain  placards  and  advertisements- 
for  the  purpose  of  intimidating  workmen  who  may  bo- 
inclined  to  enter  the  service  of  the  plaintiffs  from, 
doing  so,  and   thereby  destroying    or  muteriall; 
diminishing  the  value  of  the  plaintiffs'  property 
employed  in  their  trade.    The  defendants  have  filed 
demurrers  for  want  of  equity  to  the  bill ;  and  there 
is,  consequently,  no  dispute  as  to  the  facts  at  the 
present  stage  of  the  cause,  all  the  allegations  of  the 
bill  being,  for  the  purposes  of  the  demurrers,  admitted^ 
to  be  true.  The  question  I  have  to  decide  is,  whether 
these  demurrers  are  to  be  allowed  or  overruled?. 
The  bill,  after  setting  out  the  constitution  of  the- 
plaintiffs'  company,  states  that  they  are  a  company 
duly  registered  and  incorporated  under  the  Comi- 
panics  Act  1862    [The  Vice-Chancellor  then  read 
the  substance  of  the  bill.]    Paragraphs  80  &  31  are 
most  material.     [The  Vice-Chancellor   read    the 
paragraphs.]    By  the  Act  of  the  6  Geo.  4,  c.  129, 
which    is    called    The    Masters'    and   Workmen's* 
Act,  the  title  of  which  is  An  Act  to  repeal  the 
Laws  relating   to  the   Combination   of  Workmen 
and  to   make    other  Provisions  in    lieu    thereof^ 
it  is  recited,    <*  whereas   an   Act    was    passed  la 
the  last  session  of  Parliament  intituled  An  Act  to- 
repeal    the  liaws  relative  to  the  Combination  of 
Workmen  and  for  other  Purposes  therein  mentioned,, 
by  which  Act  various  statutes  and  parts  of  statute* 
relating  to  combinations    amongst  workmen   for 
fixing  the  wages  of  labour  and  for  regulating  or 
controlling  the  mode  of  carrying  on  any  manufac- 
ture, trade,  or  business,  were  repealed,  and  other 
provisions  were  made  for  protecting  the  free  em- 
ployment of  capital  and  labour,  and  for  punishing 
combinations    interfering  with  such    freedom  by 
means  of  violence,  threats,  or  intimidation.    And 
whereas  the  provisions  of  the  said  Act  have  not 
been  found  effectual;  and  whereas  such  combina- 
tions are  injurious  to  trade  and  commerce,  danger- 
ous  to    the    tranquillity    of    the   country,    and 
especially   prejudicial    to    the    interests    of    all 
who  are  concerned  in  them."    The  Act  then  pro- 
ceeds to  repeal  a  great  number  of  Acts,  and  by  the 
8rd  section  enacts  as  follows :  '*  And  be  it  further 
enacted,  that  from  and  after  the  passing  of  this  Act 
if  any  person  shall,  by  violence  to  the  person  and 
property,  or  by  threats  or  intimidation,  or  by  molest- 
ing or  in  any  way  obstructing  another,  force,  or  en- 
deavour to  force  any  journey man^  manufacturer, 
workman,  or  other  person  hii'ed  or  employed  in  any 
manufacture,  trade  or  business,  to  depart  from  hia 
hiring,  employment,  or  work,  before  tho  same  shall 
be  finished,  or  prevent  or  endeavour  to  prevent  any 
journeyman,  manufacturer,  workman,  or  other  per- 
son not  being  hired  or  employed,  from  hiring  himself 
to,  or  from  accepting  work  or  employment  from  any 
person  or  persons;,  or  if  any  person  shall  use  or 
employ  violence  to  the  person  or  property  of  another, 
or  threats  or  intimidation,  or  shall  molest  or  in  any 
way  obstruct  another  for  the  purpose  of  forcing  or 
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indudng  such  person  to  belong  to  any  dab  or  asso- 
ciation, or  to  contribute  to  any  common  fund,  or  to 
pay  any  fine  or  penalty,  or  on  account  of  his  not 
belonging  to  any  particular  club  or  assdbiation,  or 
not  having  contributed  or  having  refused  to  contri- 
bute to  any  common  fund,  or  to  pay  any  fine  or 
penalty,  or  on  account  of  his  not  having  complied  or 
of  his  refusing  to  comply  with  any  rules,  orders, 
resolutions,  or  regulations,  ma<le  to  obtain  an 
advance  or  to  reduce  the  rate  of  wages,  or  to  lessen 
or  alter  the  hours  of  working,  or  to  decrease 
or  alter  the  quantity  of  work,  or  to  regulate  the 
mode  of  carrying  on  any  manufacture,  trade,  or 
business,  or  the  management  thereof.  Or,  if  any 
person  shall  by  violence  to  the  person  or  property 
of  another,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force, 
or  endeavour  to  force,  any  manufacturer  or  person 
carrying  on  any  trade  or  business  to  make  any 
alteration  in  his  mode  of  regulating,  managing, 
conducting,  or  carrying  on  such  manufacture,  trade, 
or  business,  or  to  limit  the  number  of  his  appren- 
tices, or  the  number  or  description  of  his  journey- 
men, workmen,  or  servants,  every  person  so 
offending,  or  aiding,  abetting,  or  assisting  therein, 
being  convicted  thereof  in  manner  hereini^ter  men- 
tioned, shall  be  imprisoned  only,  or  shall  and  may 
be  imprisoned  and  kept  to  hard  labour,  for  any 
time  not  exceeding  three  calendar  months."  Then, 
by  the  Act  of  1859,  there  is  an  explanation  and 
modification  of  that  Act  to  this  extent,  that  it 
enacts  *'  That  no  workman  or  other  person,  whether 
actually  in  employment  or  not,  shall,  by  reason 
merely  of  his  entering  into  an  agreement  with  any 
workman  or  workmen,  or  other  person  or  persons, 
for  the  purpose  of  fixing,  or  endeavouring  to  fix, 
the  rate  of  wages  or  remuneration  at  which  they  or 
any  of  them  shall  work,  or  by  reason  merely  of 
his  endeavouring  peaceably,  and  in  a  reasonable 
manner,  and  without  threat  or  intimidation, 
direct  or  indirect,  to  persuade  others  to  cease 
or  abstain  from  work  in  order  to  obtain  the 
rate  of  wages  or  the  altered  hours  of  labour  so  fixed 
or  agreed  upon  or  to  be  agreed  upon,  shall  be 
deemed  or  taken  to  be  guilty  of  molestation  or 
obstruction  within  the  meaning  of  the  said  Act." 
That  is  the  Act  I  have  already  referred  to,  the 
6  Geo.  4.  These  Acts  have  receired  an  authorita- 
tire  construction  in  the  judgment  or  rather  tlie 
direction  of  Bramwell,  B.  to  the  jury  iu  tiie  case  of 
Reg,  V.  Druitt,  which  is  well  known  as  the  case  in 
which  the  tailors  were  tried  for  the  system  of 
"picketing,"  which,  it  was  said,  amounted  to  an 
intimidation  of  the  journeymen  tailors,  which  took 
place  in  the  course  of  last  year.  I  refer  to  that 
judgment  with  great  satisfaction  :  it  is  a  most  lumi- 
nous exposition  of  the  law,  and  I  entirely  concur  in 
it.  The  substance  of  it  is  this ;  that  every  man  is 
at  liberty  to  persuade  others,  in  the  words  of  the 
Act  of  Parliament,  by  persuasion  or  otherwise,  to 
enter  into  a  combination  to  keep  up  the  price  of 
wages  or  the  like ;  but,  directly  he  enters  into  a 
combination  which  has  as  its  object  intimidation  or 
violence,  or  interfering  with  the  perfect  freedom  of 
action  of  another  man,  it  then  becomes  an  offence 
not  only  at  common  law,  but  also  an  offence  punish- 
able by  the  express  enactment  of  the  Act  of  the 
6  Geo.  4.  It  is  clear,  therefore,  that  the  printing 
and  publishing  of  these  placards  and  advertisements 
by  the  defendants,  admittedly  for  the  purpose  of  in- 
timidating workmen  from  entering  into  the  service 
of  the  plaintiffs,  are  unlawful  acts,  punishable 
by  imprisonment  under  the  6  Geo.  4,  which 
I  have  cited,  and  a  crime  at  common  law. 
But  if  these  acts  amount  to  the  commission 
of  a  crime  only,  it  is  clear  that  this  court  has  no ' 
jurisdiction  to  restrain  them.  In  the  celebrated 
case  of  Gee  v.  Pritchard,  2  Swanst.,  which  is  well . 


known  as  a  case  before  Lord  Eldon,  the  object  of 
which  was  to  restrain  the  publication  of  letter* 
writi^n  by  the  plaintiff    to  the  defendant,  Lord 
Eldon  says,  "  The  pubUcatioa  of  a  libel  is  a  crime, 
and  I  have  no  jurisdiction  to  prevent  the  commission 
of  crimes,  excepting  of  course  such  cases  as  belong  to 
the  protection  of  infants,  where  a  dealing  with  an 
infant  may  anu>uat  to  a  crime,  an  exception  arising 
from  that  peculiar  jurisdiction  of  this  court."   Thien 
a  little  lower,  in  Uie  same  page,  Lord  Eldon  again 
interrupts  the  counsel  by  saying,  "  I  will  relieve  you 
also  from  that  argument;   the  question  will    be 
whether  the  bill  has  stated  facts  of  which  the  court 
bound  to  protect.    The  injonction  cannot  be  main- 
can  take  notice  as  a  case  of  civil  property  which  it  it 
tained  on  any  principle  of  this  sort,  that  if  a  letter 
has  been  written  in  the  wa^  of  friendship,  either  the 
continuance  or  the  discontinuance  of  that  friendship 
affords  a  reason  for  the  interference  of  the  court." 
Lord  Campbell  in  the  celebrated  case  of  the  Emperor 
of  Austria  v.  Day,  3  De  G.  F.  &  J.  239,  which  I  will 
again  refer  to  in  a  moment,  quotes  that  passage  with 
approbation.    He  says,  ^  For  this  language  (namely, 
that  the  court  will  not  intefere  to  prevent  a  crime) 
I  have  the  high  authority  of  Lord  E  don,  who,  in 
Gee  V.  Pritchard^  on  the  question  of  granting  an 
injunction  against  the  publication  of  a  libel,  said, 
'  The  publication  of  a  Ubel  is  a  crime,  and  I  have 
no  jurisdiction  to  prevent  the  commission  of  crimes,' 
adding,  what  is  most  pertinent  to  the  present  case, 
'  the  question  will  be  whether  the  bill  has  stated  facts 
of  which  the  courts  can  take  notice,  as  a  case  of 
dvil  property  which  it  is  bound  to  protect.* "    Those  last 
words  are  printed  in  italics.    The  jurisdiction  of 
this  court  is  to  protect  property,  and  it  will  inter- 
fere by  injunction  to  stay  any  proceedings,  whether 
connected  with  crime  or  not,  which  go  to  the  imme- 
diate or  tend  to  the  ultimate  destruction  .of  pro- 
perty, or  to  make  it  less  valuable  or  oomifortable 
for  use  or  occupation.    It  will  interfere  to  pre- 
vent the  destruction  of  property,    as   shown  by 
a  case  cited    by   the   counsel  for  the   plaintiffs, 
of   Lowndes  v.  Bettk  (supra),    which   was  a  very 
remarkable    case,    where   Mr.    Lowndes    and    hit 
son  were  in  possession  of  very  large  estates.    The 
defendant  Settle  conceived  that  he  was  entitled 
to  those  estates.    Time  had  run  against  him  years 
and  years  ago,  if  he  ever  had  a  title,  but  never- 
theless he  thought  he  would  keep  his  title  up^ 
by  entering  upon  the  plaintiff's  property  and  just 
amusing  himself  by  cutting  down  a  tree  or  digging 
up  the  turf.     This  became  such  an    intolerable 
nuisance  to  Mr.  Lowndes  that  he  could  bear  it  no 
longer,  and  filed  a  bill  for  an  injunction.    It  was 
argued  on  behalf  of  the  defendant  that  this  was  a 
mere  trespass,  and  not  within  the  jurisdiction  of 
this  court.    Nevertheless,  in  a  most  elaborate  judg- 
ment, Eindersley,  V.  C.  granted   an   injunction 
because  there  was  a  repeated  act  of  trespass  which 
went  to  the  destruction  of  property,  and  it  was  the 
duty  of  this  court  to  protect  property  against  such 
intrusion.    The  familiar  cases  of  light  and  air, 
nuisance,  and  trade-marks  will  illustrate  what  I  have 
said,  namely,  that  the  court  will  interfere  where  the 
acts  complained  of  go  to  the  destruction  of  material 
diminution  of  the  value  of  property.    It  is  distinctlj 
charged  by  this  bill,  and  it  is  consequently  ad- 
mitted by  the  demurrers,  that  the  acts  of  the  defen- 
dants which  are  complained  of  do  tend  to  the  im- 
mediate destruction  of  the  value  of  the  plaintiffa' 
property.    [The  Vice-ChaooeUor  read  the  30th  and 
31st  paragraphs  of  the  bill,  which  be  had  before 
read.]    If  the  defendants  Blley  and  Butterworth 
had  carried  on  a  manufactory  in  the  neighbour- 
hood of  the  plaintiffs'   works,  and  had  by  tpgr 
process  poured  noxious  vapours  into  the  pUin- 
tiffs*   mill    to    such    an    extent  as   to  render  it 
impossible  for  them  to  procure  wotkmeu  to  otrry 
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on   their    operatioas,    that    would    have    been    a 
miiaance  tending  to  the  destraction  of  the  ^ain- 
tiffs*    property    which    thi«    court    would    ha^e 
restrained  by  injunction.    And  so  it  would  if  the 
defendants  had,  by  darkening  their  ancient  lights, 
rendered  it  impossible  or  even  difficult  to  carry  on 
their  trade ;  and  so  if  the  defendants  had,  by  con- 
structing a  material  obstruction,  such  as  building 
a  wall,  rendered  the  access  by  the  workpeople  of 
the  plaintiffs  to  their  mill  impossible.    Why  should 
the  defendants  be  less  amenable  to  the  jurisdiction 
ci  this  'Court  because  they  proceed  to  destroy  the 
ralue  of  the  plaintiffs'  property  in  another,  but  not 
less  efficacious,  mode,  namely,  by  their  threats  and 
intimidation  rendering  it  impossible  for  the  plain- 
tiffs to  obtain  workmen,  without  whose  assistance 
the  property  becomes  utterly  valueless  for  the  pur- 
poses of  their  trade  ?    The  truth,  I  apprehend,  is 
that  the  court  will  interfere  to  prevent  acts  amount- 
ing to  crime,  if  they  do  not  stop  at  crime,  but  also 
^  to  the  destruction  or  deterioration  of  the  value 
■of  property.    That  was  the  principle  upon  which 
the  court  restrained  M.  Kossuth  with  regard  to  the 
Hnngazian   notes  in   the  case  of   the  Emperor  of 
Austria  v.  Day  {supra).     At  page  232  of  the  judg- 
ment Campbell,  L.  C.  says :  "  In  arguing  the  appeal 
in  this  court,  the  counsel  for  the  plaintiff  have 
entirely  repudiated  any  claim  to  the  injunction  on 
the  ground  of  a  mere  invasion  of  any  prerogative  of 
the  plaintiff,  as  a  reigning  sovereign,  or  of  the  notes 
being  to  be  used  to  effect  a  revolution,  or  for  any 
political  purpose,  and  they  have  very  freely  ad- 
mitted that    this    court    has    no    jurisdiction  to 
interfere  merely  with  a  view  to  prevent  revolution, 
and  that  it  is  only  to  prevent  an  injury  to  property 
that  in  a  case  like  this  its  aid  by  injunction  is  in- 
voked."   At  page  233,  Lord  Campbell  again  says, 
^'Now  I  am  clearly  of  opinion  that  the  plaintiff 
here  states  unlawful  acts  and  intentions  of  the 
defendants  by  which,  if  not  prevented,  a  damage 
will  be  done  to  the  property  of  the  plaintiff,  as 
eovereign,  and  to  the  property  of  his  subjects  whom 
he  has  a  right  to  repre^nt  in  an  English  court  of 
justice."  AjDd  at  page  239  his  lordship  again  quotes 
that  passage  from  Lord  Eldon,  that  the  court  will 
not  interfere  to  prevent  a  crime,  but  the  question 
will  be  whether  the  bill  has  stated  facts  which  the 
•court  can  take  notice  of  as  a  case  of  civil  rights 
which  it  is  bound  to  protect.    Knight  Bruce,  L.  J. 
expresses  himself  to  the  same  effect,   and  there 
is  one  remakable  passage  in  the  judgment  of  Turner, 
L.  J.,  which,  I  think,  puts  the  matter  upon  a  most 
satisfactory  footing.    Turner,  L.  J.  says  that  the 
effect  of  the  introduction  of  these  spurious  notes  by 
Kossuth  into  the  kingdom  would  be  *'  to  endanger,  to 
prejudice  and  to  deteriorate  the  value  of  th<i  exist- 
ing circulating  medium  ;  and  thus  to  affect  directly 
all  the  holders  of  Austrian  bank  notes,  and  in- 
directly, if  not  directly,  all  the  holders  of  property 
in  the  state.    The  same  great  authority  to  which  I 
have  referred  (he  is  referring  to  Yattel)  has  very 
elearly  pointed  out  these  consequences.    But  it  is 
said  that  the  Acts  proposed  to  be  done  are  not  the 
snbject  of  equitable  jurisdiction,  or  that  if  they  are, 
the  jurisdiction  ought  not  to  be  exercised  until  a 
trial  at  law  shall  have  been  had.    To  neither  of 
these  propositions  can  I  give  my  assent."     Now 
comes  the  jiassage  on  which  I  mainly  rest    ^*  I  agree 
that  the  jurisdiction  of  this  court  in  a  case  of  this 
nature  rests  upon   injury  to   property  actual  or 
prospective,  and  that  this  court  has  no  jurisdiction 
to  prevent  the  commission  of  acts  which  are  merely 
criminal,  or  merely  illegal,  and  do  not  affect  any  rights 
of  property ;  but  I  think  there  are  here  rights  of  pro- 
perty quite  sufficient  to  form  jurisdiction  in  this  court. 
I  do  not  agree  to  the  proposition  that  there  is  no 
remedy  in  this  court  if  there  be  no  remedy  at  law, 
and  still  less  do  I  agree  to  the  proposition  that  this 


court  is  bound  to  send  a  matter  of  this  description 
to  be  tried  at  law.  The  same  rule  is,  in  effect,  laid 
down  by  Lord  Eldon  in  the  celebrated  case  of 
Macaulay  v.  Shadcttl  (supra),  in  a  passage  cited  1^ 
Mr.  Glasse.  Lord  Eldon  there  says,  "  The  court  of 
equity  has  no  criminal  jurisdiction,  but  it  lends  its 
assistance  to  a  man  who  has  in  the  view  ol  the  law 
a  light  of  property,  and  who  makes  out  that  an 
action  at  law  wiU  not  be  a  sufficient  remedy  and 
protection  against  intruding  upon  his  publication." 
It  was  because  he  considered  there  was  no  injury  to 
property  that  Lord  Langdale  refused  to  interfere 
in  favour  of  Sir  James  Clarke  in  Clarke  v.  Freeman, 
11  Beav.  118,  to  restrain  the  sale  of  pills  under 
the  false  representation  that  they  were  made 
from  the  prescription  of  the  plaintiff  Sir  James 
Clarke.  I  confess  myself  wholly  unable  to  concur 
in  the  reasoning  of  Lord  Langdale  in  that  case, 
and  the  decision  may  now,  I  think,  be  con- 
sidered as  erroneous  for  the  reasons  stated  by  Lord 
Cairns  in  Maxwell  v.  Hogg,  L.  Rep.  2  Ch.  App.  310. 
where  he  says,  *'It  always  appeared  to  me  that 
Ciar^  V.  Freeman  might  have  been  decided  in  favour 
of  the  plaintiff  on  ^e  ground  that  he  had  a  pro- 
perty in  his  own  name."  And  I  must  say  that  it 
is  perfectly  clear,  to  my  mind  at  all  events,  that  a 
man  has  a  sufficient  property  in  his  own  name  to 
prevent  another  man  passing  off,  injuriously  to  his 
reputation,  medicines,  as  personally  prescribed  by 
him,  which  might  cause  a  total  destruction  of  his 
professional  character.  I  think  it  was  because  there 
was  an  interference  with  property  that  Lord  Lang- 
dale did  grant  an  injunction  against  the  directors  of 
a  joint-stock  company  pablishing  the  name  of  the 
plaintiff  as  a  director,  without  his  authority,  and  he 
put  it  on  the  ground  that  to  allow  his  name  to  be 
used  would  throw  a  liability  on  him,  which,  in  other 
words,  would  affect  his  property.  In  the  present 
case  the  acts  complained  of  are  illegal  and  criminal 
by  the  Act  of  Oeo.  4 ;  and  it  is  admitted  by  the 
demurrers  that  they  were  designedly  done  as  part 
of  a  scheme,  by  threats  and  intimidation  to  prevent 
persons  from  accepting  work  from  the  plaintiffs, 
and,  as  a  consequence,  to  destroy  the  value  of  the 
plaintiffs'  property.  It  is,  in  my  opinion,  within 
the  jurisdiction  of  this  court  to  prevent  such  or  any 
other  mode  of  destroying  property,  and  the  demur- 
rers must  therefore  be  overruled.  The  defendant 
Carrodus,  as  stated  in  the  29  th  paragraph  of  the 
bill,  persisted  in  reprinting  and  republishing  the 
placards  and  advertisements  after  a  warning  from 
the  plaintiffs  (all  other  persons  who  had  done  so,  it 
appears,  having  immediately  desisted),  and  his  de- 
murrer must  consequently  be  overruled.  In  coming 
to  this  conclusion  I  desire  to  be  understood  as  de- 
ciding nothing  more  than  what  appears  upon  this 
bill  and  these  demurrers.  For  the  reasons  I  have 
stated,  I  overrule  these  demurrers,  because  the  bill 
states,  and  the  demurrers  admit,  acts  amounting  to 
the  destruction  of  property.  Upon  the  general 
question  whether  this  court  can  interfere  to  pre- 
vent these  unlawful  proceedings  by  workmen, 
issuing  placards  amounting  to  intimidation,  and 
whether  acts  of  intimidation  generally  would  go  to 
the  destruction  of  property,  that  will,  probably, 
have  ultimately  to  be  decided  at  the  hearing  of  this 
cause.  In  the  mean  time  I  would  only  mukr'  this 
observation,  that  by  the  Act  of  Parliauiont  it  is 
recited  that  all  such  proceedings  aro  iujurious  to 
trade  and  commerce,  and  dangerous  to  the  security 
and  personal  freedom  of  individual  workmen,  as 
well  as  to  Ihe  security  of  the  property  and  persons 
of  the  public  at  large ;  and  if  it  should  turn  out 
that  this  court  has  jurisdiction  to  prevent  these 
misguided  and  misled  workmen  from  committing 
these  acts  of  intimidation  which  go  to  the  destruc- 
tion of  that  property  which  is  the  source  of  their 
own  wealth  and  comfort  in  life,  I  can  only  say  that 


196 


MAGISTRATES'   OASES. 


V.C.  M.] 


ATiORNET-GEinsBAL  V.  Thb  CoLmsT  Hatgh  Lunatic  Asylum. 


[V.C.  M. 


as  other  proceedings  seem  to  fall  short  of  the  pre- 
Tentive  remedy,  if  it  shall  be  found  that  this  court 
has  jurisdiction  to  prerent  these  lawless  proceedings, 
it  will  be  one  of  the  most  beneficial  jurisdictions 
that  this  court  ever  exercised.  With  regard  to  the 
costs,  I  do  not  intend,  considering  the  novelty  and 
importance  of  the  question  raised  by  this  bill  and 
these  demurrers,  to  overrule  the  demurrers  in  the 
ordinary  course,  but  I  shall  make  the  costs  costs  in 
the  cause. 

Glasse,  Q.  C— That  is  entirely  in  your  Honour's 
discretion.  The  ordinary  course  is  to  overrule  demur- 
rers with  costs.  I  would  ask  your  Honour  not  to 
make  them  costs  in  the  cause,  but  to  reserve  them. 

The  Vice-Chancbllob.— Very  well,  let  the  costs 
be  reserved. 

Solicitors  for  the  plaintiffs,  Clarkey  Woodcock,  and 
Byland\  agent  for  Summerscales  and  Ihoeedale, 

Solicitor  for  the  defendants,  Roberts, 


Wedne$dcnf,  JvJy  2, 1868. 

Aitobnbt-Genbbal  v.  The  Colnbt  Hatch 
luhatic  astluv. 

Practice— NvisccMe—lh  g- 16  Vict,  c,  80,  «.  42— 
Employment  of  on  expert. 

The  sewage  from  a  lunatic  asylum  being  alleged  to  foul  a 
brook  80  as  to  be  a  public  nuisance,  an  information  was 
filed  to  restrain  the  outpouring  of  such  sewage  so  as 
to  cause  a  nuisance.  Afler  standing  over  ineffectual 
for  an  arrangement  for  two  years,  the  case  teas  arguea, 
when  the  Court  directed  a  r^erence  to  an  expert  (who 
was  agreedupon),  under  the  i2nd  section  of  the  15  ^  16 
Vict,  c,  80,  as  to  whether,  with  rtference  to  the  health  of 
the  inhabitants,  it  was  necessary  that  stq>s  should  be 
taken  for  purifying  the  brook,  or  whether  the  drainage 
should  be  diverted  from  the  brook,  or  by  what  means. 

This  information  was  filed  by  the  Attorney- 
General,  at  the  relation  of  the  local  board  of  health 
of  the  parish  of  Edmonton,  as  represented  by  their 
officer,  against  the  committee  of  management  of 
the  Colney  Hatch  Lunatic  Asylum  (being  magis- 
trates of  the  county  of  Middlesex) ;  the  object  of 
the  suit  being  to  restrain  an  alleged  nuisance,  detri- 
mental to  the  public  health,  by  the  effluxion  of 
sewage  matter,  solid  as  well  as  liquid,  from  the 
asylum  represented  by  the  defendants  (who  were 
also  sued  by  their  clerk),  into  a  brook  called 
"Pymm*s  brook,"  which  passed  near  the  asylum, 
and  fiowed  through  a  tract  of  land  or  farm  in  which 
tiie  asylum  stood,  and  thence  through  the  parish 
of  Edmonton,  and  so  on,  to  the  river  Lea. 

There  was  evidence  that,  whereas  the  water  of  the 
brook  had  been  theretofore  used  for  ordinary 
domestic  purposes,  after  the  erection  of  the  asylum 
it  had  become  totally  unfit  for  such  purposes ;  and 
that  the  fish,  which  had  also  theretofore  been 
wholesome  food,  ceased  to  be  so.  That  the  asylum 
contained  3000  inmates,  and  that  100,000  gallons  of 
water,  procured  from  wells,  being  consumed  within 
a  certain  period  of  time,  a  much  larger  amount  of 
sewage  was  evolved. 

On  the  other  hand,  the  defendants  alleged  that, 
the  asylum  having  been  erected  at  a  great  expense, 
every  possible  means  had  been  used  to  deodorise  or 
dispose  of  the  sewage  so  as  to  be  innocuous,  by 
filtering  beds,  &c. ;  and  they  submitted  their  per- 
fect willingness  to  do  whatever  could  be  done  to 
remedy  the  evil.  Moreover,  the  alleged  nuisance 
arose  quite  as  much,  if  not  more,  from  the  number 
of  houses  recently  built  (130)  as  from  the  asylum ; 
and  there  was  no  nuisance  in  the  legal  sense. 

The  case  came  on  upon  several  occasions,  and  Mr. 


Bazalgette,  the  well-known  engineer,  was  referred 
to  and  made  a  report.  Other  scientific  men  had 
also  been  consulted,  but,  as  no  arrangement  couldi 
be  made  (which  the  Vice-Ghancellor  earnestly  re- 
commended), the  cause  came  on  at  the  hearing,  and 
was  to  a  great  extent  argued. 

The  evil  complained  of  had  first  been  taken  notion 
of  in  1865 ;  and  since  that  time  the  efforts  above- 
alluded  to  had  been  made,  though  unsuccessfully. 
The  Vice-Ohancellor  again  suggested  the  employ- 
ment  of  an  expert,  under  the  power  conferred  on  the 
court  by  the  42nd  section  of  the  15  &  16  Vict.  c.  80; 
but 

Cole,  Q.  C.  and  Macnaghten,  for  the  plaintiffs,  con- 
tended that  the  court  had  no  such  power,  and 
referred  to  Attorney- General  v.  The  Borough  of  But' 
mingham,  4  K.  &  J.  628,  before  Wood,  V.  C,  in 
which  he  laid  it  down  that  "  it  was  not  the  province 
of  the  court  any  more  than  it  was  of  the  plaintiff 
to  determine  what  steps  were  to  be  taken  to  remove 
the  nuisance."  All  this  court  could  do  was  to 
employ  an  expert  to  assist  it  in  the  consideration  of 
the  question,  not  for  the  purpose  of  saying  what 
ought  to  be  done. 

Schomberg,  Q.  C.  and  JRenshaw,  for  the  defendants, 
said  that  they  had  no  objection  to  the  question 
being  referred  to  any  person  competent  to  advise 
what  should  be  done,  but  they  did  not  thereby 
admit  that  any  nuisance  was  proved:  Heuntt  v. 
Wallington  (The  Leamington  case),  8rd  July  1865, 
not  reported,  in  which  the  form  of  the  order  was 
applicable  to  this  case. 

The  Vice-Chanoellor.— The  question  in  this 
case  is,  first,  whether  the  sewage  is  now  poured  into 
this  brook  in  such  a  manner  as  Qiat  it  is  a  nuisance  to 
the  neighbourhood ;  and  if  so,  secondly,  whether  it  is 
necessary  for  the  public  health  of  the  inhabitants  of 
the  district  that  any  and  what  steps  ought  to  be 
taken  for  tiie  purpose  of  remedying  it.  (The  Vice- 
Chancellor  referred  to  the  facts.)  Wood,  V.  C, 
from  whose  court  this  cause  was  transferred,  ordered 
it  to  stand  over  until  the  hearing,  and  it  came  on 
in  the  ordinary  course.  I  then  felt  the  great  diffi- 
culty of  having  before  me  a  public  body  who,  I 
assumed,  were  desirous  of  doing  their  duty ;  and  I 
suggested  some  arrangement  by  which  the  sewage 
should  be  carried  to  the  small  brook ;  and  an  attempt 
to  carry  that  out  being  acceded  to,  the  case,  having 
first  come  on  in  the  summer  of  1867,  stood  over  until 
November,  when  it  appeared  that  an  arrangement  was 
pending  which  might  render  it  unnecessary  to  hear 
the  cause;  and  I  was  greatly  disappointed  eventually 
to  hear  that  such  arrangement  was  not  carried  out, 
and  the  consequence  has  been  that  the  question 
has  been  argued  at  great  length.  I  considered  this 
question  very  muc&  in  the  case  of  Lillywhite  v. 
Trimmer,  16  L.  T.  Rep.  N.  S.  818:  but  here 
the  great  difficulty  occurs  that,  altnough  there 
may  be  something  which  ought  to  be  remedied, 
yet  there  is  iar  too  much  in  that  which  is 
urged  by  the  defendants  to  enable  me  so  to 
dismiss  their  arguments.  On  the  other  hand,  if 
I  grant  the  injunction,  I  may  be  ordering  something 
which  the  magistrates  of  Middlesex  may  be  unable 
to  comply  wi£,  with  an  earnest  desire  to  act  rightly. 
The  result,  therefore,  might  be  a  wrong,  entailing  a 
great  calamity  on  the  ratepayers.  A  special  meeting 
having  been  called,  with  no  satisfactory  result,  and 
the  case  before  the  court  now  resting  upon  facts  and 
evidence  two  years  old,  it  is  impossible  for  the  court 
to  know  how  matters  now  stand,  without  further 
information  of  what  has  taken  place  since.  For  all 
I  know,  the  magistrates  may  have  removed  the 
nuisance.  Then  the  question  arises  as  to  the  power  of 
the  court  under  the  42nd  section  of  the  16  &  16  Vict 
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court,  then,  having  clearly  the  power  to  inroJce  the 
a«UBtance  of  engineers,  actuaries,  and  other  experts, 
the  point  I  have  to  determine  is,  whether  the  matter 
now  before  me  is  in  substance  one  in  which  anything 
more  ought  to  be  done.  All  that  the  magistrates 
could  do  would  he  to  employ  some  person  to  advise 
the  court  what  the  state  of  things  now  is,  and  what, 
if  necessary,  ought  to  be  done.  Following  the 
decision  of  Wood,  V.C.,  in  Attorney- GeneraL  v.  The 
M€trof>oUtan  Board  of  Works^  1  H.  &  M.  298,  and 
other  judges,  and  I  myself  have  also  done  it  often 
with  signal  success,  I  shall  make  the  following  order: 
"  A  reference  to  some  expert  to  ascertain  whether  it 
is  necessary  or  proper,  having  regard  to  the  health  of 
the  inhabitants  of  the  district  in  which  the  asylum  is 
situated,  that  any  and  what  steps  should  be  taken 
for  purifying  the  drainage  from  the  asylum  as  it 
now  flows  into  Pymm's  brook;  or  whether  it  is 
necessary  or  proper  that  the  same  should  be  diverted 
from  the  said  stream;  and,  if  so,  by  what  means 
such  diversion  can  be  made." 

It  was  then  agreed  that  Capt.  Galton,  a  well- 
known  engineer,  should  be  the  referee;  and  the 
cause  stood  over  until  he  should  have  made  his 
report. 

Solicitors  :  A,  T,  Cox ;  Allen  and  Son. 


COTTEtT  OF  COMMON  PLEAS. 

Btported  by  W.  Obahak  and  M.  W.  McKxllab,  Eaqn., 

B«rriaten-at-Law. 


Jun/e  8  and  Jubf  4,  1868. 

Metropolitan  Board  of  Works  v.  Metro- 
politan BdULWAT  Company. 

Statutory  right  to  lateral  support—  Metropolitan  Rail- 
way Act  1864  (17  j- 18  Vict,  c.  ccxxi\- Metropolis 
Local  Management  Act  1856  (18  j*  19  Vict,  c.  120). 

Part  of  the  Fleet  sewer  was  constructed  in  1855,  and 
vested  by  the  Metropolis  Local  Management  Act  of 
that  year  in  the  plaintiffs.  At  a  distance  ofjifteen 
feel  from  the  brickwork  of  this  part  of  the  sewer^  the 
drfendants  subsequent^  constructed  their  railway, 
under  the  powers  provided  by  the  Metropolitan  Rail- 
way Act  1854,  the  plans  of  the  railwm/  having  been 
du^  cmproved  of  by  the  plaintiffs,  ifotwithstanding 
Oiat  both  the  sewer  and  railway  were  made  with  ail 
possible  care  and  sound  materials,  the  sewage  leaked 
into  the  railwmf  cutting,  and  the  sewer  burst.  In  an 
action  upon  an  award  of  the  amount  of  damage  done 
to  the  sewer  : 

Held  (^per  BomlL,  C,J,,  and  Byles,  J,),  that  the 
plaintiffs  had  not,  by  the  several  statutes  relating  to 
the  construction  of  the  sewer  and  railwaVy  acquired 
any  right  to  Vte  lateral  support  of  the  umd  of  ad- 
jacent owners,  and  that  the  plaintiffs  were  not 
injuriousb/  affected  by  the  works  of  the  defendants, 

Hdd,  however,  per  M.  Smith,  J,  iliat  these  sewers  could 
.  not,  however  built,  be  self  supporting,  that  the  Legis- 
lature did  not  contemplate  the  purchase  by  the  phin" 
tiffs  of  the  adjacent  lands  or  easements  in  them  before 
commencing  their  works,  and  that  it  follows,  therefore, 
as  a  necessary  presumption,  that  in  ^ving  the  right  to 
make  the  sewers,  it  must  have  been  intended  to  give  a 
right  of  support,  and  that  the  approval  of  tlte  plans 
by  tlte  plaintiffs,  being  a  condition  imposed  upon  the 
railway  company,  was  not  equivalent  to  an  exoneration 
from  the  consequences  of  the  execution  of  the  works  in 
accordance  with  the  plans. 

This  action  was  brought  to  recover  two  several  sums 
of  18,000^  and  8065/.  13s.  4d.,  the  former  being  the 
amount  found  and  awarded  by  Mr.  Hawkshaw,  the 
civil  engineer,  as  umpire,  under  the  Lands  Clauses 


Consolidation  Act  1845,  as  the  amount  of  compen- 
sation to  which  the  plaintiffs  were  entitled  in  respect 
of  a  sewer  having  been  injuriously  affected  by  the 
execution  of  the  works  of  the  defendants;  the 
latter  being  the  costs  of  the  reference  and  awsrd. 

The  declaration  was  upon  the  award  of  Mr. 
Hawkshaw  hereinafter  explained,  to  which  the 
defendants  pleaded,  traversing  the  allegations  in  the 
declaration. 

The  cause  stood  for  trial  at  the  sittings  for  Mid- 
dlesex after  Michaelmas  Term  1866,  when,  by  the 
consent  of  the  parties,  an  order  was  made  on  the 
27th  Nov.  1866  by  the  Hon.  Mr.  Justice  Keating, 
under  which  this  special  case  was  stated. 

The  plaintiffs  are  the  Metropolitan  Board  of 
Works,  created  and  incorporated  by  the  Metropolis 
Local  Management  Act  1855  (18  &  19  Vict.  c.  120). 
The  sewer  in  the  declaration  mentioned  is  the 
Fleet  sewer,  and  it  is  one  of  the  main  sewers  of  the 
metropolis,  vested  in  the  plaintiffs  by  the  Metropolis 
Local  Management  Act  1855.  It  is  mentioned  and 
described  in  schedule  (D.)  to  that  Act  as  follows : 
Fleet  sewer  commences  in  High-street,  Hampstead, 
at  the  junction  of  High-street  with  Flask-walk, 
extending  thence  through  South-end-green,  Garden 
House-lane,  Victoria-road,  Great  College-street,  Old 
St.  Pancras-road,  Bagnigge  Wells-road,  west  of 
Middlesex  House  of  Correction,  and  by  Farringdon- 
street  to  Blackfriars-bridge,  where  it  discharges 
into  the  river  Thames. 

The  Fleet  sewer  was  in  parts  originally  an  adapta- 
tion of  the  old  Fleet  river. 

That  part  of  it  which  is  material  to  the  present 
case  was  constructed  in  1855  by  the  Metropolitan 
Commissioners  of  Sewers,  in  consequence  of  the 
formation  of  the  new  street,  Uien  made  in  con- 
tinuation of  Farringdon-street,  called  Victoria-street. 

This  new  sewer  was  a  diversion  of  the  Fleet  sewer 
from  its  old  course.  It  was  a  circular  brick  sewer, 
1380  feet  in  length  or  thereabouts,  10  feot  in  diameter 
in  the  dear,  with  14  inch  work  all  round,  partly 
along  and  under  a  piece  of  vacant  ground,  situate 
between  Bowling-street,  Cow  Cross,  and  Bay-street, 
Clerkenwell,  and  partly  under  Ray-street,  to  con- 
nect with  the  line  of  the  old  Fleet  sewer  at  the  end 
of  Little  Warner-street,  Saffron-hill. 

This  part  of  the  sewer  was  constructed  eflSciently 
and  properly  throughout  of  sound  and  suitable 
materials,  and  it  was  made  and  constructed  accord- 
ing to  the  mode  then  usually  adopted  in  making 
and  constructing  sewers  of  that  character. 

It  remained  in  a  sound  and  efficient  condition 
down  to  the  time  of  the  accident  hereinafter  men- 
tioned. 

The  defendants  are  the  Metropolitan  Railway 
Company,  who  were  originally  incorporated  by  the 
Metropolitan  Railway  Act  1854  (17  &  18  Vict, 
c.  ccxxi.).  By  that  Act  they  were  authorised  to 
construct  (among  other  works)  a  railway  in  cutting 
or  covered  way,  part  of  which  was  from  Charlotte- 
street,  in  the  parish  of  St.  Pancras,  to  the  east  side 
of  Victoria-street  before  mentioned,  parallel  to  the 
line  of  the  sewer. 

For  the  purpose  of  constructing  this  portion  of 
their  railway,  the  defendants  caused  a  deep  cutting 
and  excavation  to  be  made  between  Ray-street  and 
West-street  for  a  distance  of  566  yards.  This  cutting 
and  excavation  runs  parallel  or  neariy  parallel  to 
the  course  of  the  new  sewer. 

Tbe  level  of  the  bottom  of  this  railway  cutting 
was  about  16  feet  below  the  invert  or  bottom  of  the 
sewer. 

The  distance  of  the  brickwork  of  the  sewer  to 
the  back  of  the  railway  wall  built  in  the  tunnel  or 
cutting  was  about  fifteen  feet.  As  the  earth  or 
soil  was  excavated  from  the  cutting,  the  sides  of 
the  cutting  were  carefully  strutted  and  supported 
for  the  purpose  of  preventing  any  slipping  or  yield- 
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ing  of  the  adjacent  soil ;  and  as  soon  as  was  prac- 
ticable, a  strong  retaining  wall  was  built  on  each 
side  of  the  cutting  for  the  same  purpose.  The 
excaration  and  the  building  of  this  wall  proceeded 
simultaaeously,  but  there  always  was  an  interyal 
of  a  few  feet  between  the  end  of  the  cutting  and 
the  extremity  of  the  wall,  which  hiterval  was 
strutted  and  supported  as  mentioned  above.  The 
whole  of  the  work  was  done  efficiently  and  properly, 
and  with  sound  and  suitable  materials,  and  was 
made  and  constructed  according  to  the  usual  and 
approved  method  of  making  and  constructing  similar 
works. 

The  whole  of  these  works  were  executed  by  the 
defendants  uix)n  and  within  lands  which  they  had 
duly  purchased  and  acquired  under  the  provisions 
of  their  Acts  of  Parliament. 

The  works  of  the  cutting,  with  the  strutting  and 
supporting  mentioned  above,  would  have  been  suffi- 
cient for  the  support  of  the  adjacent  soil  in  its 
natural  and  undisturbed  positions,  and  but  for  the 
sewer  no  accident  would  have  happened.  But  they 
were  not  sufficient  to  support  the  sewer  without 
damage.  Some  subsidence  or  yielding  took  place 
by  which  the  works  of  the  sewer  were  cracked  or 
otherwise  damaged,  the  fluid  contents  of  the  sewer 
leaked  or  escaped  through  these  cracks  and  under- 
mined the  retaining  walls  of  the  railway  cutting ; 
and  finally,  while  the  railway  works  were  still  pro- 
ceeding, the  walls  of  the  railway  which  had  just 
been  erected  between  Ray-street  and  Vine-street, 
subsided  bodily  into  the  excavation  of  the  railway 
for  a  length  of  122  feet,  and  the  sewer  at  the  same 
time  burst  and  flooded  the  railway  to  a  depth  of 
about  7  feet. 

It  is  admitted  by  the  defendants  that  their  works 
damaged  the  plaintiffs*  sewer,  and  that  the  amount 
of  such  damage  is  the  sum  found  and  awarded  by 
Mr.  Hawkshaw  by  his  award  in  the  declaration 
mentioned. 

The  plaintiffs  at  once  took  the  necessary  steps  to 
rooonstruct  the  sewer,  and  its  reconstruction  was 
completed  in  Jan.  1803. 

Application  was  then  made  by  the  plaintiffs  to 
the  defendants  to  reimburse  them  the  amount  ex- 
pended in  reconstructing  the  sewer,  and  the  defen- 
dants refusing  to  pay  or  to  acknowledge  tiieir  lia- 
bility, the  plaintiffs  took  the  necessary  steps  for 
having  the  amount  of  the  compensation  to  which 
they  claim  to  be  entitled  determined  by  arbitration 
under  the  68th  section  of  the  Lands  Glauses  Gonsoli- 
dation  Act  1845. 

The  umpire,  Mr.  John  Hawkshaw,  made  his 
award  on  the  15th  June  1865,  and  thereby  awarded 
and  assessed  the  sum  of  18,000/^  as  the  amount  of 
the  damage  caused  by  the  execution  of  the  works 
of  the  defendants. 

The  costs  of  the  reference  were  afterwards  taxed 
at  3005/.  ld«.  4d,  (including  987/.  4«.  Qd.  for  the 
umpire's  charges),  and  payment  of  these  two  sums 
of  18,000/.  and  3065/.  VSs.  4<f.  was  demanded  by  the 
plaintiffs  of  the  defendants,  and  the  present  action 
was  afterwards  brought  to  recover  them. 

The  defendants  contend  that  they  are  not  liable 
to  make  any  compensation  to  the  plaintiffs  for  the 
damage  to  the  sewer,  on  the  ground  that  the  sewer 
was  not  injuriously  affected  by  the  execution  of  the 
works  of  the  defendants,  within  the  meaning  of  the 
68th  section  of  the  Lands  Glauses  Consolidation 
Act  1845,  the  sewer  being  a  new  one  and  the  plain- 
tiffs having  no  right  to  any  lateral  support  for  the 
sewer  by  the  land  of  the  adjacent  owner. 

As  before  stated,  the  part  of  the  Fleet  sewer  to 
which  this  case  relates  was  constructed  by  the 
former  Metropolitan  Commissioners  of  Sewers, 
under  the  powers  vested  in  them  by  the  11  &  12 
Vict.  c.  112,  by  which  it  is  enacted,  amongst  other 
things,  as  follows : — 


Sect.  7  vests  the  property  in  the  sewers,  &c.,  in 
the  Metropolitan  Commissioners  of  Sewers,  and 
transfers  from  other  commissioners  all  rights  and 
liabilities. 

By  sect.  37  all  sewers,  drains,  &c.,  are  to  be  sub- 
ject to  the  survey,  order,  and  control  of  the  commis- 
sioners, according  to  the  provisions,  and  subject  to 
the  regulations  and  restrictions  of  this  Act. 

Section  38  gives  power  to  the  commissioners  to 
repair  all  sewers  vested  in  them,  and  to  construct 
new  ones. 

By  section  54,  no  building  shall  be  erected  in,  over, 
or  under  any  sewer  vested  in  the  commissioners 
without  the  consent  of  the  commissioners  first  ob- 
tained in  writing;  and  ail  vaults  and  cellars  ad- 
joining their  sewers  shall  be  substautially  made, 
and  BO  as  not  to  interfere  or  communicate  with  any 
such  sewers ;  and  if  any  building,  vault,  or  cellar 
be  erected  or  made  contrary  to  the  provisions  herein 
contained,  the  commissioners  may  demolish  or  fill 
up  the  same,  and  the  expenses  incurred  thereby 
shall  be  paid  by  the  person  erecting  such  building 
or  making  such  vault  or  cellar,  and  shall  be  recover- 
able as  charges  for  default. 

It  is  enacted  in  section  66,  that  it  shall  be  lawful 
for  the  commissioners  to  purchase  by  agreement,  or 
to  take  on  lease  for  such  term  as  they  may  think  fit, 
any  land  which  may  be  necessary  for  the  formation 
or  protection  of  any  works  which  the  commissioners 
arc  authorised  to  execute  under  this  Act,  also  any 
offices  and  other  buildings,  yards,  stations,  or  places 
for  deposit  of  refuse,  materials,  and  things,  or  any 
land  for  the  erection  and  formation  of  such  offices 
and  other  buildings,  yards,  stations,  or  places  of 
deposit;  and  also  to  contract  for  the  purchase, 
removal,  or  abatement  of  any  mill-dam,  pound, 
weir,  bank,  wall,  lock,  or  other  obstruction  to  the 
flow  of  water,  whereby  sewerage  or  drainage  is  in- 
terrupted or  impeded,  and  for  the  purchase  of  anv 
land,  or  any  right  or  easement  in  or  over  any  land, 
which  it  may  be  necessary  or  expedient  to  purchase, 
to  prevent  the  obstruction  of  sewage  or  drainage 
within  the  limits  of  the  commission. 

By  the  following  section,  67,  certain  provisions 
of  the  Lands  Clauses  Consolidation  Act  1845,  are 
incorporated  with  this  Act. 

Sections  69  and  70  provide  for  compensation  by 
arbitration  for  damages  sustained  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act. 

The  main  sewers  vested  in  the  Metropolitan  Com- 
missioners of  sewers  by  the  above  Act,  were,  by  the 
Metropolis  Local  Management  Act  1855  (18  &  19 
Vict.  c.  120),  ss.  185,  145,  148,  and  151,  transferred 
to  and  vested  in  the  Metropolitan  Board  of  Works ; 
and  by  that  Act  it  is  also  enacted  ^s  follows : 

Sect.  150: 

It  shall  be  lawful  for  the  Metiopolitan  Board  of  Woifcs, 
and  eyeiy  district  boaxd  und  vestry  to  purchase,  or  to  take 
on  lease  for  such  term  aa  they  may  think  fit,  any  land  or 
any  right  or  easement  in  or  over  any  land  which  they  aiay 
deem  neceaBary  or  expedient  for  the  formation  or  protection 
of  anv  works  which  they  are  aath<niaed  to  execute  under 
this  Act. 

Sect  204: 

No  building  shall  he  ei«cted  in,  over,  or  tmder  any  sewer 
vested  in  the  Metropolitan  Board  of  Worka,  mr  in  any  veetcy 
or  district  board,  without  their  consent  first  obtained  in 
writing,  and  if  any  building  be  erected  contrary  to  this  pro- 
vision, the  board  or  vestry  in  whom  anch  sewer  is  vested 
may  demolish  the  same,  and  the  expeaaea  inonired  thereby 
shall  be  paid  hy  the  person  erecting  such  bwiWing. 

By  the  above  mentioned  Metropolitan  Railway 
Act  1854  it  was  enacted  as  follows  :-^ 
Sect.  104: 

Nothing  in  this  Act  oontained  ahall  extend  or  be  deemed 
or  construed  to  extend  to  enable  the  said  comnany  to  eie* 
cute  any  work,  or  do  any  act  which  ma^  intenere  with  or 
affect  any  sewer,  drain,  wateroonrse,  weir,  dam,  bank,^pe, 
conduit,  sink,  sluice,  penstock,  or  work  within  the  jimsdic- 
tion,  or  subject  to  the  survey,  order,  or  control  of  the  He- 
tiopolitan  CotnmisBioners  of  Sewers,  or  their  snooesson 
now  made  or  existing,  or  hereafter  to  he  aiade  or  to 
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witliout  ^h6  oOBflent  In  mrttanff  of  "the  aaid  omn- 
nnsioDen  or  tbeir  suooesson  ftret  aad  and  obtained ; 
to  prerent  the   said   oomxnisfiioners  or   their  successors 
from  execatin^  and  carrying  out  any  works  ordered  or  here- 
after to  be  ordered  "by  -uiem  or  eisiiflr  of  them ;  as  fxe^y , 
folly,  BBd  eflfeetuaUy  as  if  thia  Act  had  aiot  been  passed ;  and 
where  any  work  to  be  done  nnder  the  powers  of  this  Act 
Bhall  or  may  pass  nnder,  over,  or  near  to,  or  in  stich  a  direc- 
tion or  manner  as  to  interfere  with  any  such  sewer,  drain, 
«atarooune,  weir,  dam,  bank,  pipe,  condnxt,  sink,  sluice, 
peastook,  or  work,  the  said  oompuiy  shall  not  commence 
sadi  work  until  they  shall  have  given  to  the  Metrox)o1itan 
Gamnussioners  of  Sewers,  or  their  saeoessors,  ten  days' 
pievio«a  notice  in  writing  of  their  intention  to  execute  sneh 
woric,  aocompamied  by  a  plan  and  seotion,  showing  the 
coarse,    deptns,  inclinations,  and    other    necessary  par- 
ticulars  thereon,   and   until   the   said   commissioners  or 
their  snooeseors   shall   have   signified  tiieir  approval  of 
the  same,  anJeBS  the  said  oommiesioners  do  not  signify 
their  ■)>proval,  disap^iroval,  or   other   directionB   within 
ten   days    after   service   of    the   said  notice,   plan,    and 
wctions  upon  the   secretary  of   the  said   comminsioners 
or  their  principal  derk  for  the  time  being ;  and  the  said 
:*ommiaaonen  shall  oomply  with  and  conform  to  the  orders, 
directions,  and  regulations  of  the  said  commissioners  and 
their  successors  in  the  execution  of  the  said  works ;  and 
where  by  reason  of  the  execution  of  any  works  or  the  doing 
of  any  acts  by  the  said  company,  it  shall  become  neoeesary 
to  alter,  divert,  reconstruct,  or  otherwise  interfere  with  any 
works  of,  or  under  or  subject  to  the  said  commissioners  or 
their  successors,  the  said  company  shall  execute  at  their 
own  coste  asid  expense  all  stud),  works  as  shall  become 
nseessary  thereby,  subject  to  the  control,  superintendence, 
and  dircK^on  of  the  raid  commissioners  ana  their  succes- 
sors, and  shall  save  harmless  and  keep  indemnified  the  stud 
eommissioDera  and  their  soceessors  against  any  expenses 
oonsetinent  upon  ax^  tndx  alteration,  diversion,  roooustruc- 
tion.or  interfexenoe :  andall  new,  altered,  or  substituted  works 
shall  be  as  fully  and  eifectually  under  the  control  of  the  said 
oommisaioBerB  and  their  successors  as  any  other  works 
nnder  their  oonttol ;  and  Bfothing  in  tiiis  Act  shall  extend  to 
pRQudioe,  diminiah,  alter,  or  take  awny  any  of  the  rights, 
powers,  or  authorities  vested  or  to  be  vested  in  the  said 
commissioners  or  their  successors,  but  that  all  such  rights, 
powers,  and  authorities  shall  be  as  good,  valid,  and  effectual, 
a)  If  tbia  Act  had  not  been  passed. 

Before  tbe  de£endftot0  comDMnoed  the  execution 
of  their  ezcaTation  mad  other  works  in  the  neigh- 
booiliood  of  tile  sewer  as  mentioned,  above,  they 
gave  the  plaintiffs  a  proper  ten  days'  notice  in 
writing  of  their  intention  to  execute  each  works, 
accompanied  by  a  plan  and  section  showing  the 
course,  depth,  and  indinations  and  other  neoesaary 
paiticulars  thereof,  and  obtained  from  the  plaintiffs 
their  consent  and  approval  in  writing  of  eiich  plan 
and  section.  The  excavation  and  other  works  were 
subsequently  executed  by  the  defendants  in  accor- 
dance witii  this  plan  and  section. 

The  question  for  the  opinion  of  tlie  court  is  whe- 
ther the  plaintiffs  are  entitle  to  conqiensation  for 
tiM  injury  done  to  the  Fleet  Sewer  by  the  defendants 
under  the  circumstances  stated  in  the  case. 

Should  the  court  be  of  opinion  in  the  aflirmative 
judgment  is  to  be  entered  for  tiie  plaintiffs  for 
18,000^  with  interest  thereon  from  the  15th  June 
1865,  together  with  coets  of  suit. 

Should  the  court  be  of  opinion  in  the  negative, 
ju^ment  is  to  be  entered  for  the  defendants  with 
costs  of  auit. 

Points  of  argument  for  tlie  plaintiffs :— 1.  Tliat 
it  belnsr  conceded  that  the  damage  to  the  sewer  was 
caused  by  the  defendsats,  the  plaintiffs  are  entitled 
to  the  compensation  awarded  under  the  68th  sec- 
tion ol  the  Lands  Clauses  Consolidation  Act  1845, 
on  the  ground  that  tiie  sewer  was  injuriously 
affected  witiiin  the  meaning  of  that  section. 
2.  That  the  sewer  being  a  public  sewer  con- 
structed under  powers  given  by  statute  for  the 
public  benefit,  was  entitied  to  lateral  support  by 
the  land  of  the  adjacent  owner.  8.  ^at  the 
adjacent  owner  would  be  entitled  under  the  Act  of 
Parliament  authorising  tiie  construction  of  the 
to  full  compensation  for  any  damage  or 
he  might  sustain-  by  its  construction,  or  in 
consequence  of  it.  4.  That  neither  the  Prescrip- 
tion Act)  nor  the  common  law  relating  to  prescrip- 
tion, has  any  application  to  a  sewer  constructed 
under  powers  created  by  statute.    5.  That  the  age 


of  a  sewer  or  the  length  of  time  which  may  hav& 
elapsed  since  its  construction,  cannot  affect  its 
right  to  support  because  its  right  to  support  ia 
created  by  the  statute  nnder  which  it  was  con- 
structed. 
Points  of  argument  for  the  defendants : 
1.  That  tiie  plaintiffs  are  not  entitled  to  compen- 
sation for  the  injury  done  to  the  Fleet  eewer  by  the 
works  of  the  defendants.  2.  That  apart  from  any 
special  provisions  in  the  Acts  of  Paxtiament  relating 
either  to  the  Fleet  sewer  or  to  tbe  railway,  the 
plaintiffs  have  only  the  same  rights  afi  any  other 
adjoining  owner  would  have.  8.  That,  considered 
as  adjoining  owners,  the  ptfuntiffs  were  not  entitled 
to  have  their  sewer  supported  by  the  adjoining  land 
of  the  defendants,  and  cannot  claim  any  compensa- 
tion for  damage  done  by  reason  of  the  removal  of 
such  support.  4.  That  there  is  notiiing  in  the 
sections  refeired  to  of  tiie  Acts  relating  either  to 
the  sewer  or  to  the  railway,  which  would  give  the 
plaintiffs  any  further  rights  in  tiiis  respects  5. 
That  at  any  rate  any  further  right  which  may  be 
given  to  the  plaintiffs  by  any  of  these  sections  is 
not  a  right  to  compensation  under  the  Lands  Glauses 
Consolidation  Act  1645,  and,  consequently,  that  the 
prcsent  action  is  not  maintainable. 

The  Attorney' General  (EarsUke),  with  him  £ay- 
nond^  argued  on  behalf  of  the  plaintiffs. 

Cokridge,  Q.C.  with  him  Quain,  Q.  C.  and  fP.  (r. 
Harrison,  for  the  defendants. 

The  following  cases  were  cited  and  discussed : 
PtUiward  v.  The  MeLrc^tan  Bocard  of  Worka^  19 

0.B,,  N.  S.,  489 ; 
North  London  Railvmy  Company  v.  The  Metropolitan 

Board  of  Works,  ^hnson,  405 ; 
Ccdedonian  Raihoay  Companv  v.    Ogilvy^    2  Mftcq. 

H.  L.  Oas.  229 ; 
Caledonian  BaUwm  Company  v.  Spnit  (of  CfamUrlt')^ 

2  Maoq.  H.  L.  Oas.  449. 

Cur,  adv.  vuU, 

July  4.->BoviLL,  C.  J.— This  case  was  argued 
before  my  brothers  Byles,  M.  Smith,  and  myself. 
My  brother  Byles  concurs  in  the  jadgment  which  I 
am  about  to  deliver,  but  my  brother  Smith  dissents 
from  our  view.  The  aewer  in  this  case  was  vested 
in  the  Metropolitan  Board  of  Works,  and  the  rail- 
way company  had  no  power  to  interfere  with  or  to 
do  aoything  which  might  affect  it,  without  the  con- 
sent of  the  board,  and  were  bound  to  exei^te  the 
works  as  the  board  might  direct:  (Metropolian 
Bailway  Act  1854,  sect  104.)  The  pfams  and  sec- 
tions of  tiie  proposed  railway  were  submitted  to 
and  approved  by  the  board,  who  gave  their  consent 
in  writing  for  the  Gmcution  of  tbe  worica,  and  the 
same  were  executed  by  tbe  defendants,  in  accord- 
ance with  the  plans  which  had  been  ao  approved, 
upon  lands  poichaaed  by  them  under  tiie  powers  of 
their  Acts  of  Parliament.  The  whole  of  the-works, 
wiiich  were  in  a  deep  cutting,  were  done  efllaieBtly 
and  properly,  with  proper  materials,  and  according 
to  the  usual  methods,  and  they  were  •sufBcient  for 
the  support  of  the  adjoining  soil  in  its  natural  and 
undisturbed  position,  but  were  not  sufficient  to 
support  the  sewer.  In  consequence  of  the  excava- 
tion by  tiie  railway  company,  and  the  weight 
and  pressure  of  the  sewer,  the  walla  of  the  rail- 
way gave  way,  the  sewer  burst,  and  the  board  were 
put  to  oonaiderable  loss  and  expense  in  recairing  it. 
The  plaintiffs  contend  that  they  had  a  right  ta  the 
support  of  the  adjoining  land  for  their  sewer,  and 
that  this  support  having  been  removed  by  the  de- 
fendants, and  damage  thereby  caused  to  the  aewer, 
they  are  entitied  to  compensation  under  tlie  Railway 
Clauses  and  Lands  Clauses  Consolidation  Acts  for 
the  injury  thus  occasioned.  Whether  the  plaintiffs 
are  so  entitled  mnat  depend  upon  whether  they  had 
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n  legHl  right  to  the  sapport  of  the  a4Joining  land, 
for  if  they  had  no  such  right,  then  the  board  could 
not,  but  for  the  Act,  have  maintained  an  action 
against  the  defendants,  or  any  other  persons,  for 
excavating  their  own  ground  adjoining  the  public 
road,  and  would  not,  under  the  Act,  be  in  a  position 
^o  maintain  the  present  action,  which  is  and  must 
^e  founded  upon  a  legal  right  and  an  injury  to  it. 
it  is  not  contended  that  the  board  have  acquired 
uny  right  to  the  support  of  the  adjoining  land  by 
it^ngth  of  user,  by  purchase,  or  grant,  or  by  express 
'enactment ;  but  they  contend  that  such  a  right  is 
necessary  for  their  works,  and  that  it  is  impUedly 
given  by  the  provisions  of  their  Acts  of  Parliament. 
The  board  possess  very  extensive  powers  to  make 
•and  to  execute  work,  and  to  purchase  lands  and 
•easements  for  these  purposes;  or  they  may  execute 
their  works  without    purchasing    such   lands  or 
easements,  making    compensation    to  the  parties 
injuriously  affected,  as  was  decided  by  Wood,  V.  G. 
An  the  case  of  the  North  London  Railway,  and  where 
additional  protection  or  support  is  required  they 
iiave  also  i)ower  to  acquire  lands  or  easements  in 
order  to  secure  it:  (18  &  19  Vict,  c  120,  s.  185, 
and  150  and  151,  and  11  &  12  Vict.  c.  112,  ss.  88  and 
66.)    They  may,  if  they  think  fit,  construct  new 
^orks  in  such  a  manner  as  to  require  no  additional 
support  from  the  adjoining  lands.    And  in  the  case 
of  this  railway  company,  they  had  also  the  most 
-ample  powers  of  protection,  inasmuch  as  no  works 
which  might  affect  the  sewer  could  be  executed 
-without  their  previous  consent.    Under  these  cir- 
cumstances (and  considering  if  this  alleged  right  is 
to  prevail,  the  effect  would  be  to  impose  a  serious 
burden   upon,  and  to  affect  materially  the  value 
and  enjoyment  of,  all  private  property  adjacent  to 
the  sewers),  it  can  scarcely  be  said  that  a  right  to 
support  from  adjoining  lands,  whether  of  the  rail- 
•way  company  or  private  owners,  was  absolutely 
necessary  for  their  works,  or  that  it  must  neces- 
^aarily  be  implied  in  cases  where  the  board  do  not 
think  fit  to  acquire  it  by  purchase.    We  ought  to 
-see  very  clearly  that  it  was  the  intention  of  the 
Legislature  to  impose  such  a  restriction  upon  the 
rights  of  the  owners  of  private  property  before 
•coming   to  a   conclusion    that  it  is  so  imposed. 
There  is  certainly  no  express  enactment,  nor,  as  it 
seems  to  us,  any  necessary  inference  or  implication 
•to  that  effect  from  any  of  the  provisions  of  these 
Acts  of  Parliament.    The  board  may,  if  they  think 
iit,   construct  their  sewer  without  requiring  any 
lateral  support  from  the  lands  of  adjacent  owners  ; 
those  owners  in  most  cases  would  have  no  means  of 
knowing  or  judging  of  the  mode  in  which  the  works 
of  the  board  had  beon  constructed,  or  whether  they 
required  any  or  what  degree  of  support,  and  they 
would  not  therefore  know  to  what  extent,  if  any, 
their  rights  were  interfered  with  or  affected  by  such 
works,  and  no  such  owner  could  safely  excavate  his 
land  for  any  ordinary  building,  except  at  the  risk 
•of   having  to  pay  serious  damsges  if  the  sewer 
should  happen  to  give  way.    It  was  contended  for 
the  plaintiffs  that  the  mere  construction  of  the 
sewer  would  give  the  owners  of  adjacent  lands  a 
right  to  compensation  for  the  servitude  imposed 
^pon  their  lands  under  sects.  69  &  70  of  the  Sewers 
Act ;  but  we  cannot  adopt  such  a  construction  of 
the  Act.    In  the  case  of  the  railway  company,  they 
would  not  only  be  in  a  similar  position  to  that  of 
ordinary  owners,  but  by  the  104th  section  of  their 
Aet,  the  works  of  the  railway  are  subject  altogether 
-to  the  control  of  the  board,  and  neither  as  against 
private  owners  of  adjacent  lands,  nor  as  against  the 
railway  company  is  any  sach  right  to  support  for  the 
•sewer,  in  our  opinion,  given  to  the  board.  In  the  case 
of  railways  where  it  is  intended  to  prevent  the  work- 
ing of  minerals  in  adjacent  lands,  th^re  is  an  express 
««nactment  to  that  effect  (8  and  9  Vict,  c  20,  s.  78), 


and  the  special  enactment  in  sect.  54  of  the  Sewers 
Act  (11  ft  12  Vict.  c.  112),  as  to  vaults  and  cellars, 
seems  to  show  that  the  right  of  an  owner  of  land  to 
excavate  for,  and  construct  such  vaults  and  cellars, 
would  not  without  such  special  provision  have  been 
and  was  not  intended  to  be  affectei.  When  the 
board  require  protection  or  support  for  their  sewert 
they  have  ample  powers  to  purchase  or  acquire  it, 
and  when  they  have  not  exercised  those  powers  it 
seems  to  us  that  they  do  not  acquire  any  such  right 
as  is  contended  for  over  the  lands  of  adjoining 
owners,  and  that  by  the  mere  construction  of  a 
sewer  they  do  not  deprive  such  owners  of  adjacent 
property  of  their  right  of  excavating  it,  or  subject 
their  lands  to  the  servitude  of  affording  support  to 
the  sewer.  The  railway  company  were  deprived  of 
the  rights  of  ordinary  landowners,  by  the  very 
stringent  provisions  of  the  104th  section  of  the 
special  Act,  but  that  dause  does  not  give  the  board 
such  a  right  to  support  as  is  essential  to  the 
maintenance  of  this  action,  and  when  the  works 
have  been  executed  with  the  consent  and 
approval  of  the  board,  as  they  were  in  this 
case,  we  are  unable  to  discover  any  valid  ground 
upon  which  the  board  are  entitled  to  maintain  an 
action  of  the  present  description.  Whether  they 
have  any  remedy  against  the  railway  company 
under  the  latter  part  of  the  104th  section  it  is  not 
necessary  to  determine,  nor  is  it  material  to  the 
present  question.  This  action  is  founded  upon  an 
alleged  legal  right  of  the  plaintiffs  having  been 
injuriously  affected,  and  as,  in  our  opinion,  such 
legal  right  is  not  made  out,  we  think  the  defen- 
dants are  entitled  to  the  judgment  of  the  court. 

MoKTAGUB  Smith,  J.--In  this  case  (in  which  I 
have  the  misfortune  to  differ  from  my  Lord  and  my 
brother  Byles)  the  fact  is  clear  that  a  main  sewer 
of  the  board  has  sustained  damage  by  the  execution 
of  the  works  of  the  railway  company  in  the  course 
of  excavation  made  by  the  company  in  land  about 
fifteen  feet  from  the  sewer.  The  extent  of  the 
damage  as  found  by  the  arbitrator  is  18,0002.  The 
point  to  be  determined  is  the  liability  of  the  rail- 
way company  to  make  compensation  for  the 
damage,  and  it  is  one  of  considerable  importance 
and  difficulty.  The  main  question  argued  before 
US  was  whether  the  board  were  entitled  to  such 
right  of  lateral  support  for  the  sewer  from 
the  adjacent  land,  as  would  have  enabled  them  to 
have  maintained  an  action  against  the  defendants 
(the  railway  company)  for  the  damage  caused  by 
their  works,  supposing  those  works  had  not  been 
constructed  under  the  authority  of  an  Act  of  Par- 
liament. It  was  conceded  by  the  board  that  accord- 
ing to  the  authorities  (see  Caledonian  Railway  Com' 
pony  V.  Ogihyy  2  Macq.  H.  L.  Cas.  229),  the 
sewer  could  not  have  be^  '*  injuriously  affected  " 
within  the  meaning  of  the  Lands  Clauses  Act,  so  as 
to  entitle  them  to  compensation  from  the  railway 
company  unless  the  right  of  action  referred  to 
would  have  existed.  The  contention  of  the  defen- 
dants is  to  be  found  in  the  case,  and  the  ground  of 
non -liability  is  stated  thus,  namely,  **the  sewer 
being  a  new  one,  and  the  plaintiffs  having  no  right 
to  any  lateral  support  for  the  sewer  by  thB  land  of 
the  adjacent  owner."  The  sewer  is  undoubtedly  a 
new  one  in  the  sense  that  it  had  not  been  built  so 
long  as  twenty  years  before  the  time  of  the  damage 
done,  and  it  undoubtedly  had  put  sdditiooal  weight 
upon  the  ground  on  which  it  rests.  No  ri^tt, 
therefore,  to  an  easement  of  lateral  support  for  this 
additional  weight  had  been  acquired  by  length  of 
enjoyment.  The  right  of  the  board  must  conse- 
quently rest  on  other  foundations,  and  it  is  to 
be  found,  if  at  all,  in  the  statutes  under  which 
the  authority  to  make  the  sewer  is  conferred, 
llie  MetropoUtaa  Commissioners  of  Sewers  (whose 
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lights  and  linbilities  are  transferred  to  the  plain- 
tiifs)  were  hj  the  11  &  12  Vict  c.  112,  8.  88,  em- 
powered to  make  such  sewers  and  works  as  might 
be  necessary  for  draining  the  area  within  their 
commission,  and  to  cany  tihe  sewers  into,  through, 
or  mider  any  lands  whateYer,  making  compensation 
for  any  damage  done  thereby.  The  Act  does  not 
in  express  terms  give  any  rights  of  support,  and 
the  question  is  whether  the  statute,  which  confers 
on  the  commissioners,  acting  for  l^e  public  benefit, 
the  right  to  build  the  sewers  in  any  land,  giYCs  at 
the  same  time,  by  necessary  implication,  the  right 
of  support  upon  the  subjacent  and  adjacent  land 
for  the  sewers  so  authorised  to  be  built.  If  a  grant 
is  made  of  land  for  the  purpose  of  building  a  rail- 
way or  a  house  upon  it,  such  grant  carries  with  it, 
by  implication,  the  right  of  reasonable  and  neces- 
Mry  support  for  the  railway  or  house  from  the 
cobjacent  and  adjacent  lands  of  the  grantor.  This 
was  80  held  by  the  House  of  Lords  in  the  Caledonian 
BaUwajf  Company  y.Sprott  2  Macq.  H.  L.  Cas.  449.  In 
that  caae  the  respondent  had  conYoyed  land  to  the 
company  expressly  for  the  purpose  of  being  used  as  a 
railway,  and  although  he  had  reserYed  all  minerals, 
and  liberty  to  work  them,  it  was  held  that  there 
was  an  implied  grant  of  a  right  of  support  for  ihe 
railway,  and  that  the  respondent  was  not  entitled 
to  work  the  minerals  so  as  to  endanger  the  railway. 
Tlie  Lord  Chancellor  in  that  case  says,  *'  the  effect 
of  the  couYeYance  was  to  couYey  this  land  to  be 
coYered  by  the  railway  to  the  company,  together 
with  a  right  to  all  reasonable  subjacent  and  adjacent 
support,  a  right  to  such  support  being  a  right  neces- 
saniy  connected  with  the  subject-matter  of  t^e 
grant."  The  same  principle  which  enabled  the 
court  to  imply  a  grant  of  support  in  such  a  oon- 
Yeyance  appears  to  me  to  be  applicable  to  cases 
where  an  express  statutable  right  is  given  to  con- 
atruct  a  thing  requiring  support  on  land,  and 
consequently  that  where  such  a  right  to  construct 
is  expressly  conferred  by  a  statute,  the  same  necee- 
flary  implication  of  a  right  of  support  for  the  thing 
constructed  must  be  nuide.  It  is  clear  that  the 
Legislature  which  had  power  to  authorise  the  com- 
missioners to  enter  on  any  lands,  and  construct 
sewers  in  them,  had  power  to  confer  the  right  of 
support,  and  the  question  is  whether  it  must  not  be 
taken  to  haYe  done  so.  Now  it  must  have  been 
known  to  Parliament  that  these  sewers  could  neither 
be  made  nor  stand  without  the  support  of  the  sub- 
jacent and  adjacent  land;  they  could  not,  how- 
CYer  built,  be  self-supporting,  and  it  seems  to  me 
it  follows,  as  a  necessary  presumption,  that  in 
giYing  the  right  to  make  the  sewers,  it  must 
£aYe  been  intended  to  give  a  right  of  support,  unless, 
indeed,  it  can  be  collected  from  the  Act  that  it  was 
the  intention  of  Parliament  that  the  commissioners 
should  purchase  the  lands  or  easements  in  them 
before  commencing  their  works.  But  the  Legisla- 
ture does  not  seem  to  me  to  have  oontempUted  such 
purchases,  but  to  haYe  proYided  otherwise  than  by 
porchaae  for  the  protection  of  landowners,  by  enact- 
ing that  "full  compensation*'  shall  be  noade  to  all 
persons  sustaining  damage  by  reason  of  the  exercise 
of  the  powers  intrusted  to  the  board,  to  be  settled 
by  arbitration:  (11  &  12  Vict  c.  112,  s.  69.)  It  is 
dear,  upon  the  construction  of  the  Act,  and  upon 
aathority,  that  the  making  compensation  is  not  a 
condition  precedent  to  the  accrual  of  the  right  to 
make  the  sewer.  This  was  so  held  in  the  case  of 
JPettiwardr,  The  Metropolitan  Board  of  Works,  where 
WiUes,  J.  says,  '•!  think  it  is  perfectly  well  estab- 
lished that  the  meaning  is  that  the  making  of  the 
compensation  should  not  be  a  condition  procedent, 
bat  should  be  an  obligation."  It  was,  howcYer, 
argued  by  the  learned  counsel  for  the  defendants  as 
Hie  foundation  of  his  case  that  Parliament  intended 
the  board  should  in  all  cases  purchase  the  land  or 


the  easements  of  support,  and  if  he  had  established 
that  proposition  I  should  haYe  agreed  that  there 
was  no  necessary  implication  that  a  right  of  sup- 
port was  granted.  But  it  seems  to  me  obYious  from 
the  whole  tenor  of  the  statutes,  that  it  was  not 
intended  that,  as  a  rule,  the  commissioners  should 
purchase  the  lands  through  which,  and  near  which, 
the  sewers  were  to  be  made.  By  the  statute  under 
which  this  sewer  was  made,  11  &  12  Vict.  c.  112, 
88. 66  and  67,  no  powers  are  cycu  given  to  the  commis- 
sioners to  purchase  lands  compulsorily,  but  power 
only  to  purchase  by  agreement,  where  the  {commis- 
sioners saw  fit  to  do  so.  This  seems  conclusive  to 
show  that  the  making  of  compensation  for  the  damage 
done  to  the  lands  and  not  to  the  purchase  of  the 
soil,  through  or  near  which  the  sewers  were  to  pass, 
was  in  the  contemplation  of  the  Legislature  as  the 
manner  in  which,  in  most  instances,  the  powers  of 
the  Act  would  be  exercised.  This  was  the  view  of 
the  Act  taken  by  Wood,  V.  C,  in  the  North  London 
Railway  Company  y.  The  Metropolitan  Board  of 
Works,  where  the  Vice-Chancellor  held,  that  the 
powers  to  purchase  lands  and  easements  were  not 
restrictive  of  the  powers  to  enter  on  lands  and  to 
construct  sewers,  making  compensation,  but  an 
additional  power  given  to  the  conmiissioners,  to  be 
exercised  by  them  in  certain  cases  at  their  own  dis- 
cretion, and  according  to  their  view  of  what  in  any 
particular  case  was  best  to  be  done;  and  he  refused  to 
grant  an  injunction  to  restrain  the  defendants  from 
making  a  sewer  through  the  plaintiff's  lands  which 
they  did  not  propose  to  purchase.  The  last  Act 
(18  &  19  Vict.  c.  120)  no  doubt  gives  power  to  the 
board  compulsorily  to  purchase  lands  and  ease- 
ments, but  the  exercise  of  this  power  is  placed  under 
restrictions,  and  the  sewer  in  question  was  not  made 
under  the  provisions  of  that  Act.  It  is  clear  that 
unless  a  right  of  support  for  the  sewer  was  conferred 
together  with  the  right  of  making  it,  the  board  must 
have  bought  all  the  subjacent  and  adjacent  lands  or 
easments  in  them  before  they  commenced  their 
works ;  for  if  no  right  of  support  is  conferred,  any 
subjacent  owners  might  undermine  the  sewer,  and 
any  adjacent  owner  might  dig  beside  it,  and  so  let 
it  down  at  the  very  instant  it  was  built.  The  54tli 
section  of  the  Act  would  give  insufficient  protection, 
for  that  is  pointed  only  against  certain  specific  acts, 
such  as  building  "in,  over,  or  under"  the  sewers. 
This  clause  seems  to  me  to  assume  that  there  is  a 
right  of  support,  and  certainly  the  prohibition  of 
certain  specific  things  is  not  inconsistent  with  the 
existence  of  such  a  right  I  should  have  expected 
much  more  to  have  been  expresslpr  prohibited  if  it 
had  not  been  assumed  by  the  Legislature  that  gene- 
ral right  to  support  existed.  The  right  to  com- 
pensation provided  by  the  Legislature  ought  to 
be  so  construed  as  to  give  full  protection  to  land- 
owners. Such,  compensation,  as  appears  from  the 
case  of  Pettiward  v.  The  MetropoliUai  Board 
Works,  may  be  claimed  at  any  subsequent  timCp 
and  when  the  damage  caused  by  the  burden  of  sup- 
port thrown  on  the  land  becomes  apparent.  On  the 
whole,  therefore,  it  seems  to  me  a  right  of  support 
was  by  necessary  implication  conferred  by  the 
Legislature,  together  with  the  express  right  to 
make  the  sewer  "into,  through,  or  under  any  lands." 
A  point  arose  in  the  argument  as  to  the  effect  of 
the  104th  section  of  the  Metropolitan  Railway 
Act  1854  (17  &  18  Vict.  c.  ccxxi.>  It  is  not  stated 
in  the  case  that  this  point  was  relied  on  by  the  de- 
fendants, but  it  was  put  forward  in  the  argument 
before  us  that,  supposing  a  right  of  support  to  have 
existed  as  against  other  landowners,  the  claim  to 
compensation  as  against  the  railway  company  did 
not  arise  by  reason  of  the  provisions  of  this  104  th 
clause.  It  was  answered  on  the  part  of  the  plain- 
tiffs that  this  clause  was  intended  to  give  additional 
protection  to  the  board,  and  that  it  did  uQt  destroy 
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or  take  away  any  righto  belonging  to  them ;  and 
further,,  that  such  rights  were  expressly  reserred  by 
the  saving  at  thS  end  of  the  clause.  I  have  not  been 
without  doubt  whether  the  remedy  of  the  board  should 
not  have  been  taken  under  the  latter  part  of  this 
clause,  which  provides  that  the  company  shall  rein- 
state the  works  of  the  board,  if  they  are  interfered 
by  the  works  of  the  railway  company.  The  answer 
g^ven  by  the  plaintiff's,  counsel  was,  that  the  clause 
had  reference  to  direct  interfence  with  the  works  of 
the  board,  and  not  to  damage,  caused  as  the  damage 
in  question  was  caused,  and  that  in  any  event  the 
remedy  was  cumulative  and  not  restrictive.  I  have, 
after  some  doubts,  come  to  the  conclusion  that  the 
right  to  compensation  as  now  claimed  is  not  taken 
away  by  this  clause.  Again,  it  was  rather  sug- 
gested by  the  defendants  than  relied  on  as  a 
distinct  point,  that  the  approval  of  the  plans  for 
the  railway  works  by  the  board  was  equivalent  to 
a  licence  to  execute  tiiem  ;  but  this  cannot,  I  think, 
be  so.  The  approval  is  not  a  voluntary  licence  by 
the  board,  but  a  condition  imposed  on  the  railway 
company.  It  would  be  the  duty  of  the  board  not  to 
refuse  their  approval  of  the  plans,  if  at  the  time 
they  api>eared  to  afford  sufficient  security  to  their 
own  works ;  but  such  approval  so  given  in  com- 
pliance with  the  Act  does  not,  as  it  seems  to  me, 
carry  with  it  the  consequence  of  a  voluntary 
licence,  so  that  if  any  damage  is  done  to  the 
works  of  the  board  in  the  execution  of  the  plims, 
the  railway  company  is  absolved  from  making 
compensation.  The  right  to  compensation  does  not 
assume  any  tort  on  the  part  of  the  railway  company, 
on  the  contrary,  the  claim  for  compensation  under 
the  Lands  Clauses  Act  assumes  that  the  company 
are  lawfully  doing  the  acts  causing  the  damage, 
under  legislative  powers.  It  is  on  tiiis  ground 
that  notice  of  action  is  not  necessary :  {DeJantf  v. 
The  MetropoKtan  Board  of  Works,  L.  Rep.  2  C.  P.  6S2 ; 
16  L.  T.  Bep.  866 ;  in  Exchequer  Chamber,  L.  Hep. 
8  C.  P.  Ill ;  17  L.  T.  Rep.  N.  S.  262.)  No  doubt,  in 
order  to  determine  whether  lands  are  injuriously 
affected,  it  is  necessary  to  ascertain  whether  the 
claimant  has  sustained  damage  which  would  have 
been  an  actionable  injury  S  it  had  been  done 
without  legislative  sanction.  This  is  done  to  ascer- 
tain that  there  is  a  right  in  the  claimant,  and  not 
to  show  that  a  wrong  is  committed  by  the  company, 
fiaving  come  to  the'  conclusion  that  a  right  to  the 
support  of  their  Mwer  from  the  adjacent  lands  was 
vested  in  the  boacrd,  and  consequently  that  the 
damage  done  to  the  sewer  by  the  operations  of  the 
defendants  on  such  adjacent  lands  would  have 
given  a  cause  of  action  if  they  had  no  legislative 
sanction  for  them,  I  think  the  right  to  compensa- 
tion arises,  and  that  it  is  not  taken  away  by  the 
104th  clause,  or  the  acts  done  in  pursuanoe  of  it. 
In  my  opinion,  therefore,  the  plaintiffs  are  entitled 
to  judgment. 

Judgment  for  defendants. 


SXOHEaXTEB  OHAMBKR, 

Reported  by  T.  W.  Bauvdebs,  Esq.,  Barrister-at-Law. 

JBBROB  FROM  THE  QUBEK'S   BBNOH. 

JSaturdc^,  June  13,  1868. 

(Before  Kellt,  C.  B.,  Btles,  J.,  Brjimwell  and 
Chaskrll,  BB.,  and  Moktagub  Smith,  J.) 

Rbo.  v.  MK^azth  akd  avoxheb. 

Poor-rate — Hateabili^f — Occupation  hy  the  Crown — 
Corporation  as  servants  of  the  Crown —  Commissioners 
of  Works  and  Public  Buildings — Chelsea  Bridge, 

By  the  9  j*  10  Vict,  e,  39  (jmpkmented  hy  14  ^  15 
Ftcf.  c.  42,  omT  21  ^  22  VicU  c  66),  the  Cmmie- 


siomers  of  Her  Majesty s  Works  and  Public  Building 
were  erected  into  a  corporation  for  the  purpose  «/ 
building  a  bridge  over  the  river  Thames  at  or  near 
Chelsea  Hospital,  vUth  mntaUe  approaches  thereto, 
and  for  thai  purpose  to  obtain  from  the  TrejOMury 
an  issue  of  eaih^er  bUts  to  a  certain  amount,  the 
repayment  of  which  amount  was  to  be  secured  Im  an 
assignment  of  (amongst  other  tolls  and  nwn^s)  the 
tolls  of  the  midge  to  be  erected,  which  the  cmrnnis^ 
sioners  were  empowered  to  take,  and  thereout  to  pay 
all  expenses  connected  with  the  collection  of  toUs  and 
the  maintenance  of  the  bridge,  and  in  the  next  place 
all  advances,  costs,  and  other  expenses  made  or  paid 
for  by  the  State  out  of  the  Consolidated  Fwnd,  It 
was  enacted  by  the  first  Act  that  the  surplus,  if  any, 
should  form  a  fund  for  such  metropolitan  improve- 
ments as  the  Legislature  should  determine ;  mtt  this 
was  repealed  hy  sect.  I  of  the  21  ^  22  Vict,  c.  66, 
and  no  oUier  provision  maae  as  to  the  di^posiiion  of  the 
surplus,  but  it  was  enacted  by  sect,  2  that  when  the 
sum  of  80,000^  then  remaining  due  should  have  been 
paid  off,  no  toll  should  be  taken  in  respect  off90i 
passengers  going  aver  the  bridge  : 

Held  (affirming  the  judgment  of  the  court  below),  that 
the  occupation  by  the  Commissioners  of  Works  and 
Public  Buildings,  thus  erected  into  a  corporation,  was 
a  de  facto  occupation  by  the  servants  of  the  Crown, 
and  that  the  commissioners  were  not  rateable  for  the 
bridge. 

This  was  an  appeal  against  a  judgment  pro- 
nounced by  the  Court  of  Queen's  Bendi  in  favour 
of  the  defendants,  upon  a  demurrer  to  a  return  to  a 
mandamus  commanding  certain  parties  to  issue  their 
warrant  to  levy  the  amount  of  a  poor-rate  upon  the 
goods  of  ^e  defendants  who  were  Commissioners  of 
Works  and  Public  Buildings,  as  occupiers  of 
Chelsea  Bridge. 

The  facts,  arguments,  and  authoriiiee  are  fatly 
set  out  in  the  report  of  the  case  in  the  court  b^ow^ 
at  page  648  of  the  17  L.  T.  Bep.  N.  S, 

Keane,  Q.  C.  (Streeten  with  him)  appeared  for  the 
appdlants,  and  The  Attorney- GenercU  (Sir  J.  B. 
Kfurslake)  (McMahon  with  him),  who  were  not  called 
upon,  for  the  respondents. 

Eellt,  C.  B.— In  this  case  a  rate  has  been  made 
upon  the  Commissioners  of  Her  Majesty's  Works 
and  Public  Buildings,  in  respect  of  certain  tolls  re-> 
ceived  upon  a  bridge  which  had  been  oonstruetel 
by  the  commissioners,  who  are  made  a  corporatloii 
for  that  purpose  under  certain  Acts  of  Parliament. 
It  appears  that  the  conunissioners  for  the  improve* 
meat  of  the  metropolis  having  reported  to  the 
Crown  in  favour  of  certain  ImproTemeBCs  in  or  near 
the  metropolis,  among  others  rq^Kxrted  that  a  bridge 
should  be  constructed  upon  or  near  the  spot  in  qnee- 
tion.  For  the  purpose  of  constructing  that  bridge 
an  Act  of  Parliament  was  passed,  authwbing  a, 
fund  to  be  provided  by  the  Crown  to  bear  the  ex- 
pense of  the  ccustmctioD  of  the  bridge  in  questioi^ 
and  to  receive  the  tolls,  which  were  to  be,  in  the 
first  place,  devoted  to  certain  expenses  cooaecteA 
with  the  works,  and  finally  to  keying  tiie  bridge 
in  repair,  and  doing  the  otiier  acts  which  are 
necessary  to  be  done  by  reason  of  the  under* 
tiUdng,  and  to  be  applied  in  repayment  of  some 
very  large  sums  to  be  advanced  by  the  Trea^ 
suxy  out  of  moneys  in  the  hands  of  the 
Crown,  which  were  granted  to  the  Oown  by  Psr- 
iiament,  and  which  were  applicable  to  public  pur- 
poses ;  and  whenever  these  eunu  should  be  repaid^ 
then  towards  the  diminution  itf  the  toUs,  bvxt  no 
provision  was  made  for  any  suridus  moneys  arisfaq^ 
from  tiie  receipt  of  the  tolls,  which  were  to  be  in 
the  hands  of  the  commissioners.  Now  these  are 
the  facta  of  #ie  ease  whieh  were  .aathorised  bj  the 
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Acts  of  Parliament.     The  qaestion  is,  whether 
these  commissioners  are  rateable  in  respect  of  these 
tolls  to  the  poor-rates  of  the  parish  in  which  the 
bridge,  or  a  portion  of  the  bridge,  is  situate?    I  am 
of  opinion  that  thej  are  not,  and,  upon  this  plain 
and  simple  ground,  that  the  occupation  of    the 
bridge  is  not  a  beneficial  occupation,  that  is,  not  an 
occupation  by  any  individual,  or  any  body  of  per- 
sons, whether  for  private  or  public  purposes,  but 
that  it  is  in  contemplation  of  law  an  occupation 
by  the  commissioners  on  behalf  of  a  government 
department  or  public  board,  as  servants  of   the 
(>own,  that  is,  on  behalf  of   the  Crown  itself. 
The  exception  which  was  specially  made  in  the 
judgment  of  the  House  of  Lords  in  the  Mersey 
Dodcs  case,  was  an  exception  in  favour  of  inroperty 
occapied  by  the  Crown,  or  by  the  servants  of  the 
(>own,  or  any  department  of  the  Government  act- 
ing on  behalf  of  the  Crown.    In  this  case,  in  the 
first  place,  the  work  is  a  public  work  recommended 
in  a  report  to  the  Crown  by  certain  commissioners 
appointed  by  the  Crown,  and  it  is  to  be  constructed 
by  the  Crown  out  of  public  funds,  or,  in  other 
words,  by  the  State  or  Government  of  the  country, 
on  behalf  of  and  for  the  benefit  of  the  public. 
For  convenience,  and  convenience  alone,  the  work 
is  to  be  constructed,  under  orders  given  under  the 
powers  of  an  Act  of  Parliament,  not  by  the  Crown 
itself  in  its  own  person,  which  would,  of  course, 
be  the  Sovereign  herself  in  her  own  person,  which 
would  be  impracticable  and  impossible,  but  by  the 
department  of  the  Government  to  which  works 
of   that   nature    are   assigned    in   the   ordinary 
carrying  on  and  execution  of  the  business  of  the 
country.    If  it  had  been  a  work  connected  with 
the  navy,  the  board  by  which  it  would  have  to  be 
carried  out  would,  in  all  probability,  have  been  the 
Board  of  Admiralty.    If  it  had  been  the  construc- 
tion of  a  port,  or  anything  relating  to  the  com- 
merce of   the    country,  probably  it  would   have 
been  the  Board  of  Trade,  but  as  it  happens  to  be 
a  work  to  be  executed  upon  what  was  claimed  to 
be  the  property  of  the  Crown,  and  which  must  at 
the  least  be  taken  to  form  part  of  the  property  of 
the  Crown,  it  would  naturally  have  been  left  in  the 
hands  of  that  department  wMc^  deals  with  the  pro- 
perty of  the  Crown,  and  which  executes  works,  w 
contracts  for  the  execution  of  works  connected  with 
the  land  or  other  property  of  the  Crown,  namely, 
the  Commissioners  of  Woods  and  Forests.  The  task 
Wis,  therefore,  committed  to  the  Commissioners  of 
Woods  and  Forests,  and  the  powers  in  question  are 
conferred  upon  these  commissioners;  and  for  that 
purpose^  and  that  purpose  only,  and  for  that  reason, 
and  that  reason  only,  they  are  made  a  corporaticm. 
It  if  quite  clear  np<m  this»  that  the  commissioners 
entered  into  the  occupation  of  property,  claimed  to 
be  the  property  of  the  Crown,  upon  wUch  they  con« 
Btmcted  the  whole  or  part  of  the  bridge  in  ques- 
tion, and  in  respect  of  passengers  and  vehicles  upon 
this  bridge  they  are  entitled,  under  the  Act  of  Par- 
liament, to  receive  certain  tolls.    In  what  character, 
then,  or  on  whose  behalf,  do  they  ooeupy  this  bridge, 
and  receive  these  tolls  ?    They  do  so  certainly  not 
for  their  own  benefit.     It  is  merely  because  they 
happen  to  constitute  that  department  of  the  Govern- 
ment to  which  public  works  of  all  descriptions,  to 
be  executed  by  the  Crown,  are  invariably  and  neces- 
sarily committed.     It  is  in  that  character,  and  that 
character  only,  that  they  ooeupy  the  bridge  and 
receive  the  tolls  in  question.    They  are  bound  under 
the  Act  of  Parliament  to  apply  those  tolls  to  the  spe- 
ciflo  purposes  pointed  out  by  the  Act.  If  there  should 
be  a  surplus,  that  surplus  really  is  money  belongiiig 
to  the  Otomrkj  and  they  could  not  apply  one  shiUing 
of  it  without  the  authority  of  the  Crown.     Only 
13,5002.  out  of  the  80,000Z.  advanced  had  been  re- 
paid at  thfi  time  the  rate  was  made.    Bat  in  caae 


there  shall  arise  a  surplus,  which  surplus  will  be 
in  the  hands  of  the  commissioners,  that  surplus, 
no  doubt,  will  be  disposed  of  according  to  the- 
provisions  of  an  Act  of  Parliament  yet  to  be  passed. 
In  the  mean  time  this  corporation  would  hold  the 
money  on  behalf  of  the  Crown ;  it  would  be  public 
money  belonging  to  nobody  but  the  Crown,  and 
they  would  be  trustees  of  that  money  until  it  was 
appropriated  by  the  Crown,  or  the  proper  autho- 
rities under  the  authority  of  that  Act  of  Parliament. 
But  to  return  to  the  question  of  occupation.  Ac- 
cording to  the  strict  terms  of  the  statute  of  Eliza- 
beth, and  the  substance  and  true  e£Fect  of  the  deci- 
sion in  the  Mersey  Dock  case  in  the  House  of  Lords, 
there  must  be  occupation  other  than  an  occu- 
pation by  the  Crown,  or  for  or  on  behalf  of  the 
Crown.  Here  there  is  no  such  occupation.  The 
occupation  is  by  this  public  board  or  department 
of  the  Government,  existing  only  under  the  ap- 
pointment of  the  Crown,  and  under  the  authority 
of  the  Crown,  and  for  the  purposes  of  the  State, 
and  who  exist,  not  only  in  the  capacity  conferred 
upon  them  or  created  by  this  Act  of  Parliament, 
but  in  every  capacity  in  which  they  act  at  all,  as 
a  department  of  the  Government  as  servant  of  the 
Crown,  by  and  on  behalf  of  the  Crown  for  the  public 
benefit  of  the  state.  Under  these  circumstances  we 
are  all  of  opinion  that  the  corporate  body  in  question 
created  by  this  Act  of  Parliament  is  not  liable  to  be 
rated  in  respect  of  these  tolls,  and  consequently  the 
judgment  of  tiie  court  will  be  in  favour  of  the 
Crown.  We  may  observe,  as  is  suggested  by  my 
brother  BramweU,  that  when  we  look  to  the  form 
in  which  the  case  comes  before  us,  we  find  that  it  is 
upon  a  mandamus  to  the  magistrates  to  issue  their 
warrant  to  levy  a  certain  sum  of  money,  the  amount 
of  the  rate  in  question  by  distress,  and  sale  of  the 
goods  and  chattels  of  the  Commissioners  of  Works* 
They  do  not,  and  they  cannot,  possess  goods  or 
chattels  to  the  value  of  a  single  shilling,  except 
those  which  belong  to  the  Crown.  It  does  not 
belong  to  them  in  their  corporate  capacity,  but 
strictly  for  and  on  behalf  of  the  Crown,  and  cannot 
be  applied  to  any  purposes  except  for  the  purposes 
of  the  Crown.  Under  these  circumstances  really  to 
order  these  magistrates  to  seize  the  goods  and 
chattels  of  these  commissioners  would  be  to  order 
them  to  seize  the  goods  and  chattels  of  the  Crown, 
which  are  held  by  a  Government  department  merely 
on  behalf  of  the  Crown  in  order  to  satisfy  this  poor* 
rate.  Upon  all  of  these  grounds  we  are.  of  opinionr 
that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affirmed. 

Judgment  affirm/id. 

Attorneys  for  appellants,  (Japron  and  Co, 

Attorneys  for  respondents,  Solicitors  to  the  Board 
of  Works*  .ft 

COXTEbT  OF  ARCHES. 

Beported  by  Hkkbt  F.  Pubceu^  Esq.,  BaxrlBter-atrLaw. 

Saturday,  July  25,  1868. 
(Before  Sir  R.  P&nxiKOBa.) 

HXOHINOS  V.  CORBOrOJUST. 

Churchwarden — Ornaments — Right  to  leeys  of  the  church* 

A  ledge  or  sttper-aliar  toas  placed  on  thn^  Holy  Tahk  in 
the  church  of  A,  by  the  incumbent  without  obtainiM 
the  formal  or  ix^formal  oansent  of  the  otxUnary,  Nearvf 
two  wears  ujler,  the  obwrohwtwdens  were  directed  by  a 
resobuion  ^  the  vestry  to  remove  it.  One  of  the 
d^MTchuKtrdette  thereupon  had  the  lock  of  the  churek 
door  piekedi  and  violentty  removed  the  super^aUar* 
Th&  iskombwt  had  r^fSmd  to  give  up  the  custody  o 
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the  keys  of  the  churchy  but  had  offered  access  to  the 
churchwarden  at  reasonable  times.  The  incumbent 
having  noto  instituted  criminal  proceedings  against  the 
churchwarden^  it  was 

Seldy  that  the  vestry  had  no  power  to  authorise  the  church- 
wardens to  do  these  acts ;  that  the  churchwardens  are 
the  officers  of  the  ordinary  and  the  parish,  and  their 
authority  even  in  matters  most  unthin  their  special 
cognisance  must  be  exercised  under  the  control  of 
the  ordinary,  and  without  reference  to  extreme  and 
exceptional  cases.  Ornaments  which  have  once  been  de 
facto,  though  illegaUu  or  irregularly,  placed  in  the 
church  must  be  legaliu,  that  is,  under  the  sanction  of 
the  ordinary,  removed. 

That  even  had  the  proceedinas  been  otherwise  legal,  one 

churchwarden  ccidd  not  have  so  acted  tvithout  the 

concurrence  of  the  other,     'ITuU  the  rector  has  the 

freehold  of  the  church  and  the  keys  are  his  property, 

and 

The  Court  admonished  the  defendant  to  abstain  from 
such  conduct  in  future,  and  condemned  him  in  certain 
costs. 

The  facts  of  this  case  and  the  arguments  will  be 
found  fully  set  out  in  the  judgment  below. 

Dr.  Deane,  Q.C.  and  Dr.  Tristram  for  plaintiff. 

A,  J,  Stephens,  Q.C.  and  Dr.  Swabey  for  defendant. 

Sir  B.  Fhillimorb  said :— This  is  a  case  which 
comes  before  this  court  hy  letters  of  request 
from  the  Chancellor  of  Worcester.  It  is  a  suit 
instituted,  in  a  criminal  form,  by  the  incum- 
bent of  Atherstone,  Mr.  Richings,  against  one  of 
the  churchwardens,  Mr.  Cordingley.  The  offences 
charged  against  this  gentleman  are,  entering  the 
chuich  by  means  of  a  picklock,  contrary  to  the 
wish  of  the  incumbent,  and  causing  a  ledge  of  wood, 
or  as  it  is  called,  a  super-altar,  to  be  riolently 
femoYed  from  the  Holy  Table,  breaking  and  throw- 
ing away  the  same,  and  also  for  injuring  and  remoy- 
ing  the  cloth  which  corered  the  Holy  Table,  and 
for  removing  certain  sockets  from  a  pular  in  which 
banners  were  sometimes  placed,  and  for  violent  and 
irreverent  conduct  on  the  part  of  himself  and  others 
in  the  church.  The  defence,  on  the  part  of  Mr. 
Cordinglev  is,  that  the  incumbent  refused  to  allow 
him  the  keys  of  the  church  for  the  purpose  of 
entering  therein,  and  that  the  articles  in  question 
had  been  put  up  illegally,  without  a  faculty,  and 
had  been  reverently  removed  by  the  churchwarden 
under  sanction  of  the  vestry.  The  material  facts 
which  have  been  admitted  or  proved  before  me  in 
evidence  are  as  follow:— It  appears  that  about 
Christmas  1865  this  ledge  was  placed  upon  the 
Holy  Table  by  Mt.  Bichings,  or  with  his  per- 
mission, that  it  has  remained  there  from  tiiat 
time  till  it  was  taken  away  by  Mr.  Cordingley. 
No  objection  was  raised  till  Easter  1866,  and  it  was 
there  when  the  bishop  held  a  confirmation  in  the 
church  in  1867.  This  addition,  however,  to  the  Holy 
Communion  Table  was  made  without  the  consent  of 
the  ordinary,  either  informally  expressed,  or  formally 
through  the  medium  of  a  faculty.  This  is  much 
to  be  lamented,  because  the  alteration,  whether  legal 
or  not,  was  of  that  character  which  ought  to  have 
been  submitted  to  the  discretion  of  the  ordinary,  in 
order  that  he  might  judge  whether  the  introduction 
of  it  was  or  was  not  expedient  at  that  time,  and  in 
the  jparticular  circumstances  of  the  parish.  On  the 
22nd  August  1867  a  vestry  meeting  was  holden, 
which  was  adjourned  to  the  Town-hall.  How  it 
was  summoned  does  not  appear,  but  it  was  preceded 
b}r  a  printed  placard  heftded  '<  Ritualism,"  and  cer- 
tainly not  of  a  character  to  produce  fair,  temperate, 
decent,  or  quiet  discussion.  I  am  not  surpris^  that 
nobody  should  have  been  willing  to  own  that  they 


were  in  any  way  concerned  with  it.  At  this  vestry 
a  resolution  was  passed  that  the  churchwardens 
(that  is  both  of  them)  should  take  steps  for  removing 
the  super-altar.  On  the  next  day,  the  28rd  Aug., 
Cordingley  sent  to  Mr.  Richings  for  the  keys  of 
the  church.  Mr.  Richings  sent  word  to  him  by 
AUcock,  the  other  charchwarden,  that  he,  Mr. 
Richings,  was  'going  to  church  at  eleven,  and  that 
he  would  wait  for  him  till  one  o'clock.  Cordingley 
then  said  that  if  the  keys  were  not  placAd  in  his 
hands,  ''^be  would  break  open  the  churcl.  door,  or 
make  it  so  that  nobody  could  open  it."  Mr.  Rich- 
ings went  accordingly  to  the  church,  and  stayed 
till  twenty  minutes  to  one,  when  he  wrote  to  Mr. 
Cordingley  as  follows: — "Atherstone,  Aug.  23, 
1867.  Sir, — In  future,  when  you  want  access  to 
the  church  as  churchwarden,  I  must  request  you 
to  name  the  time,  and  to  give  me  the  reasonable 
notice  to  which  I  am  entitled.  The  church  has  been 
open  from  eleven  o'clock  till  service  time  at  twelve 
to  suit  your  convenience.  I  repeat  that  you  can,  by 
appljring  to  me,  have  access  to  the  church  at  any 
reasonable  hour,  but  I  shall  not  give  up  the  keys 
— I  am,  your  obedient  servant,  F.  H.  Richingb. 
To  Mr.  Cordingley."  To  this  letter  BicMngs 
received  no  answer.  As  a  general  rule,  Mr.  Rich- 
ings says  he  refused  to  give  Mr.  Cordingley  the 
keys  of  the  church,  but  did  not  refuse  him  access. 
On  the  contrary,  he  said  that  upon  reasonable  notice 
he  might  always  have  had  it.  It  appears,  however, 
that  on  two  occasions  (one  being  the  22nd  Aug.)  he 
refused  to  allow  the  bells  to  be  rung  to  give  notice 
of  a  vestry  meeting.  About  one  o'clock  Scanlan,  a 
locksmith,  in  the  employ  of  Wood,  arrived  by  Cord- 
ingley's  order  with  a  picklock  in  his  hand,  and  pro- 
ceeded to  pick  the  lock  of  the  church  door.  Mr. 
Husband,  tiie  curate,  who  was  present,  warned  bim 
that  the  act  was  illegal;  the  man  hesitated,  but 
under  the  orders  of  Cordingley  proceeded ;  the  lock 
was  picked,  the  church  was  entered.  Scanlan,  with 
a  hammer  and  chisel  in  his  hand,  entered  the  com- 
munion ndls,  pulled  out  the  nails  which  fastened 
the  cloth  to  the  Holy  Table,  took  off  the  ledge  or 
super-altar.  According  to  Mr.  Husband's  evidence^ 
Cordingley  dashed  the  super-altar  with  such  vio- 
lence on  the  floor  that  it  was  broken  at  one  end ;  it 
was  then  thrown  into  a  place  where  coals  were  kept. 
The  sockets  were  also  forcibly  removed  from  the 
pillars.  The  cloth  of  the  Holy  Table  was  taken  to 
an  upholsterer  bv  Cordingley,  and  by  him  directed 
to  be  altmd;  tne  other  churchwarden  afterwards 
obtained  possession  of  it,  and  the  Holy  Communion 
Table  remained  uncovered  for  one  or  two  weeka. 
While  the  House  of  Grod  was  the  scene  of  these 
transactions,  other  persons,  as  must  have  been 
expected,  came  into  the  porch  and  the  body  of  the 
church,  one  man  wearing  his  hat,  and  alleging 
that  he  did  so  because  he  was  not  in  a  place  of 
Protestant  worship ;  a  melancholy  and  miaer- 
able,  but  natural,  example  of  what  men,  re- 
spectable in  private  life^  vrill  do  under  the 
effect  of  violent  religious  excitement,  when 
they — to  use  a  common  but  very  expreasiTe 
phrase,  "  take  the  law  into  their  own  handa."  The 
counsel  for  the  defendant  exerted  himself  to  the 
utmost  to  palliate  acts  which  he  must  have  known 
to  be  incapable  of  vindication.  First,  it  was  main- 
tained or  suggested  that  one  churchwarden  had, 
under  Uie  sand  ion  of  the  vestry,  authority  to  do 
these  acts,  both  without  the  concurrence  of  liia  ool-> 
league  or  the  authority  of  his  ordinary.  Aa  a 
matter  of  fact,  the  vestry  did  not  pretend  to  autho- 
rise one  churchwarden  to  act  in  this  way ;  as  a 
matter  of  law,  they  had  no  power  to  authorise  both 
to  do  so.  It  is  not  competent  to  the  vestry  to 
alter  the  law,  or  to  substitute  their  own  will  and 
pleasure  for  it,  or  to  <dothe,  by  any  resohitloD,  both, 
still  less  one,  chnidiwaiden,  with  an  authority  not 
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inherent  in  his  office.    In  the  well-known  case  of 
Palmer  t.  Bishop  of  Exon,  1  Str.  576,  it  was  decided 
by  the  King's  Bench,  that  "  the  ordinary  "  (not  the 
Testrj  or  the  churchwardens)  "was  judge  what 
ornaments  were  proper,  and  might  order  them  to  be 
defaced."    I  will  now  deal  with  the  argument  that 
one  churchwarden  can,  with  or  without  the  sanc- 
tion of  the  vestry,  act  independently  of  his  col- 
league.   With  regard  to  the  case  of  Shaw  t.  HUhp, 
4  Dowl.  &  Ryl.  241  it  seems  to  me  adverse  to  the 
case  of  the  defendant.    It  establishes  the  position 
that,  where  one  churchwarden  has  incurred  a  debt 
on  behalf  of  the  parish,  without  the  order  of  his  co- 
churchwarden,  he   must  be    considered  to   have 
incurred  it  on  his  personal  liability,  and  not  in  his 
corporate  or  quagi  corporate  character.    The  case  of 
Goldsworth  v.  Knight,  11  M.  &  W.  387,  which  was 
also  cited,  only  decided  that  the  Act  59  Greo.  3, 
c  12,  8. 17,  made  the  churchwardens  and  overseers 
a  corporation  of  a  peculiar  character,  and  that  it 
was  competent  for  any  one  of  them  to  authorise  a 
distress  for  rent  in  arrear.    The  case  of  Fry  and 
Greste  v.    Tretuure  (to  which  I   referred  counsel 
in  the  course  of  the  argument)  is  a  very  strong  deci- 
sion against  the  position  that  one  churchwarden  can 
act  alone  and  without  the  consent  of  his  co-ch*irch- 
warden  even  in  matters  which  must  be  presumed 
beneficial  to  the  parish.    The  Judicial  Committee 
of  the  Privy  Council  confirmed  the  judgment  of  the 
Court  of  Arches,  and  decided  in  that  case  that  one 
churchwarden  could  not  sue  alone  without  the  con- 
currence and  joinder  of  his  colleague,  in  a  suit 
against  a   parishioner   for  subtraction  of  church 
rate,  nor  use  the  name  of  his  co-churchwarden 
without  the  consent  of  the   latter.    Their  Lord- 
ships say  (2  Moore,  N.  S.  554) :  "  But  necessity,  it 
was  urged,  requires  that  in  the  case  of  two  church- 
wardens, each  should  be  deemed  to  be  invested  with 
an  implied  authority  to  use  the  name  of  the  other  in 
suits  for  the  benefit  of  the  parish,  or  at  all  erents  in 
suits  for  subtraction  of  church  rates,  for  that  other- 
wise it  might  be  Impossible  to  collect  the  rate.  There 
is,  however,  nothing  to  warrant  such  an  argument." 
And  again,  their  lordships  say,  *'  the  course  pur- 
sued can  only  be  justified  on  the  assumption  that 
in  every  suit  for  subtraction  of  church  rate  one 
churchwarden  may  always  use  the  name  of  a  co- 
churchwarden  as  a  co-plaintiff  without  any  autho- 
rity from  him.    For  such  a  proposition  there  is  no 
warrant  either  in  principle  or  authority."    So  that 
it  must  not  be  considered  (for  the  case  was  one 
primoe  iaqfressimis)  to  be  settled  law  that  even  where 
the  maiority  of  the  vestiy  have  imposed  a  rate 
and  authorised  the  churchwardens  to  collect  it  for 
the  benefit  of   the  parish  they  cannot  empower 
one  churchwarden  to  take  legal  proceedings  with- 
out the  consent  of  his  colleague.    The  law  provides 
another  remedy,  as  was  suggested  by  the  Privy 
Council,   namely,    the   removal  of   the    recusant 
churchwarden,   but   the    law    will    not    allow    a 
principle  to  be  broken  down  in  order  to  attain  an 
end    in    itself    expedient    and    desirable.     The 
application  of  this  doctrine  to  the  circumstances 
erf  the   present   case    is   obvious    and   material. 
Observe  the  necessary  and  indeed  admitted  conse- 
quences of  the  defendant's  position.    Some  orna- 
ment or  piece  of  furniture  is  placed  in  a  church, 
perhaps  as  in  this  case,  connected  with  the  adminis- 
tration of  the  Blessed   Sacrament  of  the  Lord's 
Supper.    One  churchwarden  is  offended  by  it,  either 
as  a  matter  of  reUgious  feeling  or  of  mere  taste, 
and  without  consulting,  or  directly  contravening,  the 
wish  of  his  brother  churchwarden,  he  proceeds  by 
force  to  enter  the  church,  by  force  to  remove  the 
onuunent;  the  next  day  the  other  churchwarden, 
to  whose  religious  feelings  or  taste  the  ornament  is 
agreeable,  proceeds  by  force  to  enter  the  church 
and  by  force  to  restore  the  ornament.    The  next 


day  it  is  again  removed,  the  day  after  again  re- 
placed in  the  same  manner;  or  perhaps  the  two 
churchwardens  meet,  each  at  the  head  of  an  army 
of  followers,  one  with  a  picklock,  as  in  this  case, 
and  a  placard  of  "Protestantism  and  no  Ritualism,"' 
the  other  with  a  crowbar,  as  in  the  case  of  Dewdney 
V.  Good,  and  a  banner  with  "  The  Catholic  faith." 
Could  the  worst  enemy  of  the  Church  of  England, 
Papist  or  Protestant,.desire  her  to  be  placed  in  a  mote- 
humiliating  position?    Would  there  be  any  end  to- 
the  irreligious  scoffs,  gibes,  and  jeers  which  such 
scenes  would   produce?      Could  the  Church   of 
Bome  desire  better  assistance   to  her  hourly  in- 
creasing aggressions  against  the  Church  of  Eng- 
land ?    Could  the  enemy  of  the  establishment  who 
desires  to  sever  the  connection  of  the  Church  with 
the  State,  the  subject  upon  which  men's  minds 
are   now   so   agitated,     be   more   gratified   than 
by  such  a  result  of  discord  and  scandal  ?     I  am 
happy  to  know  that  the  law  of  the  Church  neither 
permits  such  scandalous  proceedings  nor  is  impotent 
to  punish  those   who  are  the  authors  of   them. 
Independently  of  the  ecclesiastical  law,  I  am  much 
inclined  to  think  that  this  was  a  case  of   "  braw- 
ling   and    riotous   conduct    in  a   church**  which 
founded  the  jurisdiction  of  the  magistrates  under 
the   recent  and  valuable   statute  23  &  24  Vict, 
c.  32,  8.  2.    It  is  true  that  one  churchwarden  only 
acted  in  this  case ;   but  I  consider  it  expedient  for 
the  peace  of  parishes,  in  these  times  of  excited  reli- 
gious feeling,  that  no  doubt  shall  exist  as  to  the 
limits  within  which  the  authority  of  both  church- 
wardens Is  to  be  exercised.    They  are  the  officers  of 
the  ordinary  and  the  parish,  and  the  first  principle 
is,  that  their  authority,  even  in  matters  most  within 
their  especial  cognisance,  must  be  exercised  under 
the  control  of  the  ordinary.    Take,  for  instance^ 
the  arrangement  of  sittings  in  the  nave  of  the 
church.    The  general  disposal  of  seats  in  the  nave^ 
and  to  a  certain  extent  in  the  chancel,  appertains  to 
the  church  wardens,  though  perhaps  even  this  doc- 
trine must  receive  some  limitation  where  the  seata 
are  all  moveable,  or  where  chairs  alone  are  in  use ; 
but  as  Sir  W.  Wynne,  one  of  my  most  distinguished 
predecessors  in  this  chair,  observed,  '*this  is  for 
convenience^  and  for  the  preservation  of  peace  and 
quiet.    But  this  right  is  not  to  be  used  arbitrarily  ; 
not  without  considering  whether  there  be  any  legal 
or  equitable  right.    If  the  churchwardens  interfere 
to  take  away  a  seat,  and,  a  fortiori,  to  take  it  to 
themselves,  the  ordinary  will  interfere    ,,,:** 
Cpntrv  V.  Kain9on,  cited  as  a  note  in  Parham  vj 
Templar,  3  Phill.  p.  516.)    So  in  Parham  v.  Templar^ 
decided  by  Sir  John  Nicholl,  the  churchwardens  are 
spoken  of  as  **  acting  under  the  ordinary :"  (Ibid.  522.> 
And  in  the  same  case  (p.  523)  it  is  said :  "  The 
churchwardens    may    remove    persons   originally 
placed  in  seats,  or  their  descendants;  but  fi  they 
do  so  capriciously,  or  without  juH  ground,  the 
ordinary  will  control  and  correct  them."    Upon  the 
general   question  of    the   duties   and   powers  of 
churchwudens  it  would  be  impossible  to  find  a 
better  statement,  or  one  coming  from  a  higher 
authority,  than  that  which  is  laid  down  by  Lord 
Stowell  in  the  following  judgment:    "The    first 
point  is,  whether  these  churchwardens  have  a  right 
to  interfere  in  the  service  of  the  church?  as  if  that 
interference  is  legal  in  any  case  it  is  so  in  the  pre- 
sent.   To  ascertain  this,  it  is  proper  to  consider 
what  are  their  duties,  and  I  conceive  that  originally 
they  were  confined  to  the  case  of  the  ecclesiastical 
property  of  the  parish,  over  which  they  exercised  a 
discretionary  power  for  specific  purposes.     In  all 
other  respects,  it  is  an  office  of  observation  and 
complaint,  but  not  of   control,  with   respect   to 
divine  worship ;  so  it  is  laid  down  in  Ayliffe,  in  one 
of  the  best  dissertations  on  the  duties  of  church- 
wardens, and  in  the  canons  of  1571.    In  these  it  is 


206 


MAGISTRATES'  OASES. 


Abchbs.] 


BiCHIMGS  V.   CORDINOLBT. 


[AB€HB8. 


obserred  that  churchwardens  are  appointed  to  pro- 
Tide  the  furniture  of  the  church,  the  bread  and 
wine  for  the  holy  sacrament,  the  surplice,  and  the 
books  necessary  for  the  performance  of  divine 
worship,  and  such  as  are  directed  by  Uw ;  but  it  is 
the  minister  who  has  the  use.  If,  indeed,  he  errs  in 
this  respect,  it  is  just  matter  of  complaint,  which 
the  churchwardens  are  obliged  to  attend  to ;  but 
the  law  would  not  oblige  them  to  complain,  if  they 
had  a  power  in  themseWes  to  redress  the  abuse. 
In  the  service,  the  churchwardens  have  nothing  to 
do  but  to  collect  the  alms  at  the  offertory ;  and  they 
may  refuse  the  admission  of  strange  preachers  into 
the  pulpit.  For  this  purpose  they  are  authorised 
by  the  canon,  but  how  ?  When  letters  of  orders  are 
produced,  their  authority  ceases.  Again,  if  the 
minister  introduces  any  irregularity  into  the  senrice, 
l^ey  have  no  authority  to  interfere,  but  they  may 
complain  to  the  ordinary  of  his  conduct.  I  do  not 
say  there  may  not  be  cases  wheie  they  may  be 
'bound  to  interpose ;  in  such  cases  they  may  repress 
and  ought  to  repress  all  indecent  interruptions  of 
^e  service  by  others,  and  are  the  most  proper 
-persons  to  repress  them,  and  they  desert  their  duty 
it  they  do  not.  And  if  a  case  could  be  imagined,  in 
which  even  a  preacher  himself  was  guilty  of  any 
act  grossly  offensive,  either  from  natural  infirmity 
or  from  disorderly  habits,  I  will  not  say  that  the 
churchwardens,  and  even  private  persons,  might  not 
nterpose  to  preserve  the  decorum  of  public  worship. 
But  that  is  a  case  of  instant  and  overbearing 
necessity  that  supersedes  all  ordinary  rules.  In 
cases  which  fall  short  of  such  a  singular  pressure, 
and  can  await  the  remedy  of  a  proper  legal 
complaint,  that  is  the  only  proper  mode  to 
be  pursued  by  a  churchwarden:"  (^Hutckins  v. 
Denziloe  and  Loveland,  Cons.  Rep.  vol.  1,  p.  176.) 
I  hnvc  carefully  considered  the  chapter  in  Ayliffe 
referred  to  by  Lord  Stowell ;  and  I  find  it  entirely 
in  accordance  with  his  view.  I  was  also  referred  by 
Mr.  Stephens  to  a  judgment  delivered  by  mystlf  in 
the  Consistory  of  Oxford  (reported  at  length  by  D.*. 
Swabey  in  the  Law  Times,  1857,  vol.  29,  p.  402),  as 
containing  a  correct  exposition  of  the  law  upon  tiiis 
subject.  I  am  not  aware  that  it  in  any  way  con- 
victs with  the  principles  of  the  judgment  which  I 
am  about  to  deliver.  Indeed  the  whole  doctrine  of 
presentments  by  the  churchwardens  is  grounded 
upon  the  fact  that  their  office  is  one  of  "  observation 
and  complaint  ;**  and,  except  in  extraordinary  emer- 
gencies, not  one  of  immediate  action  or  exercise  of 
individual  power.  There  would  be  no  necessity  for 
presentment  to  the  ordinary  at  all  if  they  mi^ht 
take  the  law  into  their  own  hands,  and  remove, 
witJiout  reference  to  him,  whatever  they  conceived 
to  be  illegal  in  the  ornaments  of  the  church.  In  the 
'Enightsbridge  cases  the  proper  course  was  adopted ; 
the  power  of  the  ordinary  was  invoked  to  remove 
illegal  omanK^ts ;  and  the  result  proved  the  wisdom 
of  this  mode  of  proceeding,  for  the  churchwarden 
would  in  that  case  have  removed  many  ornaments 
which  the  Judicial  Committee  eventually  pro- 
nounced to  be  legal.  In  the  present  case  the  church- 
warden removed  altogether  the  ledge  which  was 
upon  the  Holy  Table.  Now  the  decision  of  the 
Judicial  Committee  of  the  Privy  Council,  in  Liddeli 
V.  Bealf  H  Moo.  P.  C.  Rep.,  established  that  the 
addition  of  a  wooden  ledge  to  the  Holy  Table,  called 
in  that  as  in  this  case  a  super-altar,  which  is  not  fas- 
tened to  the  table  so  as  to  be  immovable,  is  a  legal 
ornament.  Their  lordships  say  that  when  the 
Lord*s  Supper  is  administered  the  ledge  might  be 
removed  and  replaced  upon  the  table,  then  covered 
with  a  fair  linen  cloth  "  for  the  purpose  of  hold- 
ing candlesticks  and  vessels  ;**  and  it  is  said  in  that 
judgment,  ^'It  is  not  shown,'and  their  lordships  think 
it  ought  not  to  be  inferred,  that  there  is  anything 
superstitious  (if  the  term  may  be  used)  or  anything 


improper  in  the  addition  of  that  ledge."  Much  has 
been  said  in  this  case  upon  the  point  as  to  whether 
or  not  the  ledge  was  attached  to  the  Holy  Table  so 
as  to  be  immovable ;  it  certainly  was  not  fastened 
to  the  Holy  Table  itself,  but  there  is  a  doubt  upon 
the  evidence  whether  it  was  not  so  attached  to  the 
cloth  as  to  necessitate  the  removal  of  the  doth 
when  the  ledge  was  removed.  I  am  not  preparod 
to  say  that  even  in  this  case  it  would  not  fall  within 
the  principle  of  permission  in  Liddeli  v.  BeaL  Bat 
assuming  this  not  to  be  so,  observe  the  error  of  the 
churchwarden's  conduct ;  he  evidently  thought  that 
the  addition  of  the  ledge  was  per  se  illegal ;  he  did 
not  unfasten  it  from  the  cloth,  and  replace  it  as  the 
law  (if  he  had,[as  he  had  not,  any  power  at  all  in  the 
matter)  would  have  required  him  to  have  done;  but 
he  caused  it  to  be  detached  from  the  cloth,  removed 
altogether,  and  put  away  in  a  coal  hole.  I  may 
remark  here  that  my  surprise  that  any  churchwarden 
should  have  dealt  so  irreverently  with  what  had 
been  for  some  years  connected  with  the  Holy  Table 
was  diminished  by  the  subsequent  evidence  in  the 
case.  From  that  it  appeared  that  when  Mr.  Cord- 
ingley  was  first  chosen  churchwarden,  he  honestly 
and  expressly  stated  that  he  was  not  a  member  of 
any  church,  which  he  explained  in  this  court  to 
mean  that  he  had  never  been  a  communicant.  It 
was  certainly  a  strange  and  ill-advised  choice  by 
the  parishioners  in  the  first  instance,  and  I  think  it 
reflects  credic  upon  Mr.  Cordingley  that  he  was 
aware  of  the  impropriety  of  his  occupying  this 
position,  and  with  reluctance  accepted  it  contrary 
to  his  own  wishes.  He  said  in  this  court,  "  I  have 
never  communicated,  and  I  have  always  had  a  great 
reluctance  to  be  churchwarden."  It  cannot  be  too 
plainly  stated  that,  without  reference  to  extreme 
and  exceptional  cases,  which  afford  no  test  of  the 
law,  ornaments,  which  have  once  been  de  facto, 
though  illegally  or  irregularly  placed  in  the  church, 
must  be  legally,  that  is  under  the  sanction  of  the 
ordinary,  removed.  This  is  a  position  no  less 
sound  in  law  than  essential  for  the  peace  of 
parishes.  Lord  Stowell  applied  this  principle 
to  the  matter  of  removing  monuments  in  churches. 
<*It  is  alleged,"  he  says,  "that  the  rector  had 
given  his  consent  that  the  monument  should  be 
taken  down,  which,  however,  is  denied.  But  the 
taking  down  the  monument  would  be  an  offence  for 
which  also  the  party  would  be  liable  to  prosecution, 
since,  when  once  erected,  it  cannot  be  removed 
without  the  sanction  of  the  ordinary.  The  consent 
of  the  rector,  therefore,  would  not  be  sufficient:" 
Maidman  T.Malpas,  1  Ilagg.Cons.  Rep.,  211.)  Lastly, 
it  has  been  urged  in  mitigation  of  the  conduct  of 
the  churchwarden,  that  he  had  a  right  not  merely 
of  access  to  the  diurch  at  proper  seasons,  but  to  the 
custody  of  the  keys  of  the  church ;  and  the  cose  of 
Jarratt  v.  Steele  was  relied  upon  for  this  position : 
(3  Phill.  167.^  In  that  caso  Sir  John  Nicholl 
observed :  '*  All  persons  ought  to  understand  that 
the  sacred  edifice  of  the  church  is  under  the  pro- 
tection of  the  ecclesiastical  laws  as  they  arc  admlois- 
tered  in  these  courts;  that  the  possession  of  the 
church  is  in  the  minister  and  the  churchwardens; 
and  that  no  person  has  a  right  to  enter  it  when  it  is 
not  open  for  Divine  service,  except  with  their  per- 
mission and  under  their  authority.  Lord  Chief 
Justice  Erie's  judgment,  too,  in  Griffin  v.  Dightait, 
6  Best  &  Smith,  114  (1864)  was  much  relied  upon; 
in  which  he  recites  this  passage  as  the  foundation 
of  his  own  judgment,  adding,  "  That  is  a  perfectly 
sound  exposition  of  the  law  in  the  temporal  as  weU 
as  in  the  ecclesiastical  courts.  The  domus  mansionalu 
otnnipoietUis  Dei  is  not  to  be  turned  from  the  pur- 
pose which  that  name  expresses ;  and  the  minister 
and  churchwardens  are  entitled  to  possession  of  tke 
church,  and  to  have  free  access  to  it  at  all  times." 
It  has  been  endeavoured  to  extract  from  tlus  Ian- 
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goige  of  Sir  John  NichoU,  in  JarraU  v,  Steekt  the 
podtion  that  the  freehold  of  the  ohnrch  is  in  the 
dmrchwArdena  ae  veil  ae  in  the  incumbent*  or  at 
least  that  the  eiutody  of  the  church  i»  equally 
tested  in   both  parties,   and   therefore   that  the 
cfaurehwardeoB  must  be  entitled  to  ihB  keys  of  the 
ehnrch  equally  with  the  incnmbimt.    But  this  is  a 
poflition  which  even  the  letter  of  the  judgment  does 
not  warranty  and  which  is  directly  at  yarianoe  with 
Ae  common  law  and  a  series  of  decisions  upon  the 
subject,  and  moot  especially  with  Uie  deciakm  of 
the  same  learned  judge  in  the  later  and  yery  caie* 
fully oonsideredoase  of  Lee  t.  Mathews,  Obserye  his 
laoguage  in  this  case.    **  On  the  other  hand,"  he 
ssys:  ^  the  minister  kept  possession  of  the  keys  of 
the  church ;  and,  as  it  should  seem,  in  order  to  pre- 
vent this   painting  at  that   particular  time;  and 
surely  the  minister  of  the  parish  is  the  Attest  per- 
son to  decide  at  what  season  the  public  worship 
may  be  suspended  with  least  inconyenienoe  to  the 
sdigious  duties  of  the  parishioners.    This  yestry 
was  called  for  the  purpose  of  ordering  an  additional 
hey  of  the  church  to  be  made  for  tiie  use  of  the 
parish  churdiwarden.    This  was  very  irregular ;  for 
the  minister  has,  in  the  first  instance,  the  right  to 
the  possession  of  the  key,  and  tiie  churchwardens 
have  only  the  custody  of  the  church  under  him. 
If  the  minister  refuses  access  to  the  church  on  fitting 
occasions,  he  will  bo  set  right  on  ap^cation  and 
complaint  to  higher  authorities:"  {Lee  v, Mathews, 
3  Hagg.  173.)    The  same  doetrine  is  referred  to  by 
Di,  Lushington  in  the  recent  case  of  Dewdneyy.  Good, 
as  one  of  the  best  established  axioms  of  ecclesiastical 
law.   In  the  case  of  Dewdnegf  v.  Good,  decided  in  ^e 
Court  of  Arches  in  the  year  1861,  reported  with 
his  usual   accuracy  by  Dr  Middleton  in  7  Jur. 
637,  the  churchwa[rdens  of  the  parish  of  Gussaye, 
in  Dorsetshire,  accompanied  by  another  parishioner, 
and  acting  upon  a  resolution  of  the  vestry,  but 
against  the  expressed  prohibition  of  the  rector,  and 
without  any  authority  from  the  bishop,  broke  open 
with  a  crowbar  the  principal  door  of  the  diurch, 
and  with  the  assistance  of  some  workmen  proceeded 
to  alter  the  position  of  the  pulpit  and  to  pull  down 
and  re-arrange  certain  of   the   seats  within   the 
cfaureh ;  the  learned  judge.  Dr.  Lushington,  most 
strongly  held  that  all  who  had  taken  part  in  these 
prooeedings  had  been  guilty  of  a  grave  ecclesiastical 
offence.    In  this  very  important  judgmait  he  says : 
''The  first  queetion,  what  is  the  law  on  this  suh^ 
ject,  is  beyond  all  doubt  or  dispute.    No  man,  who- 
ever he  may  be,  has  any  right  to  make  any  dianges 
in  the  church,  except  the  ordinary,  and  those  legally 
deputed  by  him.    No  lawyer  can  possibly  have  any 
doubt  upon  this  point.    As  to  the  facts,  it  is  almost 
unnecessary  to  inquire  into  them  minutely,  because 
it  is  admitted  that,  in  pursuance  of  a  resolution  of 
a  vestry  of  the  parish,  Mr.  Good  and  Mr.  Ford  did 
proceed  to  act  in  the  manner  complained  of ;  that 
Mr.  Good,  in  the  discharge  of  the  supposed  duties 
of  his  office  of  churchwarden,  sent  for  the  key  of 
the  church  to  the  reeteor ;  that  the  recioir  refused  to 
let  him  have  it;   and  that  Mr.  Good  thereupon 
forced  open  the  church  door  with  a  crowbar,  and 
proceeded  to  make  certain  alterations,  in  accord^ 
aaoe  with  the  resolution  of  the  vestry.    All  this  is 
not  only  admitted,  but  abundantly  proved.    Now, 
considering  what  is  thus   admitted  and   proved, 
I  am  of  opinion  that  the   defendants  have  been 
guilty  of  a  grave  ecclesiastical  offence;   that  the 
court   is  called  upon  to  declare  that   their    pro- 
eediogs  have  been  illegal,   to  order  them   to   re- 
move the  alterations  that  they  never  should  have 
made,  and,  unless  they  can  allege  some  valid  defence, 
to  condemn  them  in  the  costs  of  this  suit.    What 
are  the  circumstances  they  have  brought  forward  in 
defence  of  their  conduct  ?    In  the  £rst  place  they 
say  that  the  letter  of  the  bishop  was  never  read 


over  to  or  by  them,  or  even  shown  to  them,  and 
they  have  examined  three  witnesses  to  contradict 
Mr.  Kendall  on  this  point.  Now  let  us  assume  for 
a  moment  that  Mr.  Kendell's  memory  is  altogether 
at  fault,  let  us  leave  out  of  the  question  Mr.  Ken- 
deU's  evidence  and  the  bishop's  letter,  is  it  or  is  it 
not  true  that  Messrs.  Good  and  Ford  had  notice  of 
the  rector's  dissent  from  their  procedings  until  they 
had  obtained  the  consent  of  the  bishop?  The 
rector  swears  that  be  wrote  a  notice  to  the  fol- 
lowing effect:  'As  rector  of  this  parish,  I  hereby 
give  you  notice  that  I  object  to  any  alterations 
being  made  in  the  church  without  the  consent  of 
the  bishop ; '  and  there  is  the  further  evidence  of 
White,  the  carpenter,  who  was  employed  by  the  de- 
fendants to  make  the  alterations,  that  he  received 
the  notice  in  their  presence,  and  showed  it  to  them, 
and  that  Good  told  him  not  to  mind  it,  for  that  he 
(Good)  and  Ford  would  take  care  of  him.  Having 
read  the  notice,  they  immediately  proceeded  to 
break  open  the  church  door  with  a  crowbar.  Such 
was  the  effect  of  the  notice.  The  rector  forbade 
the  proceedings,  refused  to  be  a  party  to  them, 
and  gave  them  full  information  that  they  could 
not  act  as  they  proposed  legally  without  the 
bishop's  consent.  They  nevertheless  disregarded 
his  protest,  and  acted  as  I  have  stated.  Nay,  more : 
On  the  same  afternoon,  after  Mr.  Dewdney» 
the  rector,  and  Mr.  Randall,  one  of  the  church- 
wardens, had  interfered,  and,  having  cleared  the 
church  of  the  workmen,  had  secured  the  church 
door  with  a  padlock,  Messrs.  Good  and  Ford  a 
second  time  broke  ^to  the  church.  To  sa^r  that 
all  this  was  done  without  due  consideration  is  im- 
possible. The  church  is  the  rector's  freehold, 
and,  in  despite  of  his  warniug,  given  in  the  plainest 
and  most  perspicuous  terms,  the  defendants  com- 
mitted this  most  serious  offence.  But  it  is  further 
alleged,  in  defence,  that  some  three  years  ago  the 
rector  made  certain  alterations  in  the  church,  which 
were  disapproved  of  by  the  parish.  The  answer  to 
that  is,  that  if  the  rector  had  exceeded  the  authority 
conferred  on  liim  by  the  monition^  in  obedience  to 
which  he  pretended  to  act,  application  should  have 
been  made  to  the  archdeacon.  No  one  else  was 
authorised  to  decide  whether  Mr.  Dewdney  had 
done  right  or  wrong.  If  the  rector  had  violated 
the  terms  of  the  monition,  the  parish  alone  were 
not,  nor  were  Messrs.  Good  and  Ford,  under  any 
resolution  of  a  vestry  of  the  parish,  justified  in 
setting  right  what  he  had  done.  The  churchwardens 
could  only  compel  him  by  legal  means  to  make 
any  alteration.  In  this  case  both  the  archdeacon 
and  the  bishop  had  visited  the  church  subsequent 
to  the  improvements  beiog  completed,  and  had 
approved  of  them.  On  the  whole,  it  seems  to 
to  me  that  the  acts  of  these  defendants  were  of  the 
wors  possible  character,  and  likely  to  lead  to  the 
greatest  mischief.  It  would  afford  the  worst  pos- 
sible example  if  I  gave  any  encouragement  to  the 
idea  that  a  mere  resolution  of  a  vestry  could  arm 
the  churchwardens  or  any  one  else  with  authority 
to  do  such  acts.  The  law  must  exert  its  powers  to 
punish  those  who  have  offended  in  this  way.  I 
shall  condemn  the  defendants  in  the  whole  costs, 
more  especially  as  they  might  have  admitted  their 
error,  and  given  in  at  the  earliest  stage  an  aflftrma- 
tive  issue;  and  I  shall  order  the  church  to  be 
restored,  unless  within  a  limited  time  a  representa- 
tion be  made  to  the  bishop,  and  he  orders  this  court 
to  stay  its  hands.  The  key  of  the  church  is  the 
property  of  the  rector,  as  was  long  ago  decided  by 
Lord  Stowell,  and  must  be  delivered  up  by  thechurch- 
warden."  (I  do  not  know  whether  the  learned  judge 
is  here  referring  to  some  unreported  case;  we  all  Know 
that  reports  in  the  ecclesiastical  courts  are  of  very 
recent  date.)  In  this  case  the  promoter  of  the  office 
has  withdrawn  that  portion  of  his  prayer,  which  re- 
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quested  the  court  to  order  therestitation  of  thearticles 
which  had  been  illegally  remoyed ;  and  the  court  is 
now  only  prayed  to  admonish  Mr.  Cordingley  to 
abstain  from  such  illegal  conduct  for  the  future, 
and  to  condemn  him  in  the  costs  which  that  conduct 
has  occasioned.  I  must  not  forget  that  there  is  evi- 
dence before  me  that  the  offender  was  not  ignorant 
of  the  law  applicable  to  this  case ;  and  perhaps  I 
am  hardly  justified  in  not  following  in  eyery  respect 
the  precedent  set  me  by  Dr.  Lushington  in  the 
recent  case  of  Dewdneu  y.  Good,  and  in  condemning 
Mr.  Cordingley  in  aU  the  expenses  of  this  suit. 
But  having  regard  to  the  fact,  that  when  this  cause 
first  came  before  me,  I  suggested  that  the  parties 
should  agree  upon  a  statement  of  the  facts  and  take 
the  opinion  of  the  court  upon  the  question  of  law ; 
that  this  proposition,  which  would  have  most  mate- 
rially diminished  the  expenses  of  the  suit,  was 
accepted  by  Mr.  Cordingley  and  not  entertained  by 
the  promoter ;  and  also  having  especial  regard  to 
the  fact  that  these  ornaments  were  put  up  without 
the  previous  or  subsequent  sanction  of  the  ordinary, 
that  is  without  an  original  faculty  op  by  a  faculty 
to  confirm,  I  shall  not  condemn  Mr.  Cordingley  in 
in  the  whole  expenses  of  the  suit.  I  admonish  him 
to  abstain  from  such  illegal  practices  for  the  future, 
and  I  condemn  him  in  the  sum  of  100/.,  nomi'M 
€xpensarum. 

Proctor  for  the  plaintiff,  Brooks, 

Proctors  for  the  defendant.  Moon  and  Currie. 


GOTTBTOF  0HAN0EB7  (IBELAND). 

;     77iur9dat/f  June  11,  1868. 

Be  PiQOTT.  (a) 

Writ  of  etror — Misdemeanour — Jurisdiction  of  Lord 

Chancellor, 

The  granting  of  a  writ  of  error  is  part  of  the  preroga- 
tive of  the  Crown.  If  therefore,  the  Attorney- General 
of  England,  or  the  Lord  Lieutenant  of  Ireland  refuse 
to  grant  it,  the  £/)rd  Chancellor  has  no  jurisdiction  to 
review  that  decision. 

This  was  a  petition  by  Bichard  Pigott,  a  prisoner 
under  sentence  for  publishing  a  seditious  libel,  that 
the  Lord  Chancellor  should  order  the  proper  ofQcer 
to  issue  a  writ  of  error  under  the  Great  Seal  of 
Ireland.  Mr.  Pigott  had  been  convicted  of  pub- 
lishing a  seditious  libel.  The  sentence  was  that  he 
should  be  imprisoned  for  twelve  calendar  months, 
and  at  or  before  the  expiration  of  that  period  should 
find  sureties  to  be  of  the  peace,  and  in  default  of 
his  so  doing  should  be  imprisoned  for  six  months 
more.  The  prisoner  had  presented  a  memorial  to 
the  Lord  Lieutenant  praying  that  a  writ  of  error 
might  issue.  The  prayer  of  this  memorial  was 
refused,  and  the  prisoner  then  presented  this  peti- 
tion. 

Butt,  Q.  C,  Heron,  Q.  C,  and  MoUov  were  for  the 
prisoner,  and  argued  that  the  Lord  Chancellor  had 
jurisdiction  to  grant  the  application,  and  that  there 
was  reasonable  cause  for  the  writ. 

The  Solicitor- General,  Ball,  Q.  C.  and  T.  P,  Law, 
for  the  Crown. 

Amongst  other  cases — 
Ex  parte  Newton,  16  0.  B. ; 
Heg.  V.  Prosser,  11  Beav. ; 
Armttron^t  case,  10  fSt  Tr. ;  and 
Ex  parte  Lees,  E.  B.  &  E., 
were  referred  to. 

The  'Lord  Chancellor  said  that  he  did  not 
entertain  the  least  doubt  upon  the  only  matter  on 
which  he  intended  to  express  any  opinion.    That 

(a)  Adapted  from  the  Iruh  Law  Ttmes. 


was  the  question,  Whether  he  had  the  power  to  do 
that  which  he  was  asked  to  do?     It  was  very 
singular,  that  in  the  whole  coarse  of  the  law  no  case 
ooiSd  be  produced  in  which  a  Chancellor  was  called 
on  to  exercise  this  jurisdiction  except  the  one  of 
Bowne  in  Money's  Reports.    No  one  pretended  that 
the  Chancellor  was  ever  asked,  ex  mero  motu,  to  issue 
a  writ  of  error  in  a  criminal  case.    No  one  erer  had 
had   recourse  to  this  court  before  going  to  the 
Attomey-Qeneral    or    the  Lord   Lieutenant.     A 
memorial  was  always  presented  to  the  Lord  Lieu- 
tenant^ who  took  counsel  with  the  officer  who,  for  a 
vast  number  of  purposes,  filled  a  judicial  position* 
It  w»  not  right  to  suppose  that  the  Attorney- 
General  was  a  preseostor  only.    He  exercised  mum 
judicial  functions  also,  and  in  no  case  did  he  do  so- 
more  than  in  reference  to  his  duties  as  prosecutory 
and  he  Tthe  Lord  Chancellor)  knew  that  for  a  long 
period  those  functions  had  been  carefully  and  con- 
scientiously exerdsed  in  such  a  way  as  to  form  » 
guard  to  mnooent  individuals.    In  a  constitution 
like  ours,  with  a  House  of  Commons  all  powerful,, 
and  a  House  of  Levde  to  superintend  the  adminis- 
tration of  justice,  it  was  impossible  that  such  an 
officer  should  exercise  his  functions  capriciously  or 
maUdoasly  without  being  made  amenable  to  public 
justice ;  but  then,  on  the  other  hand,  it  was  neces- 
sary that  such  an  officer  should  be  left  at  liberty  ta 
perform  those  functions  freely,  which  he  would  not 
be  if  a  motion  of  this  nature  could  be  made,  and  if 
an  appeal  lay  from  his  decision  upon  a  matter  on 
whidi,  on  all  the  authorities,  he  was  to  exercise  hia 
discretion,  and  on  which  in  no  case  had  the  Chan- 
cellor beeioi  called  upon  to  do  so.    There  was  no 
pretence  for  saying  that  there  was  any  authority 
save  the  one  in  MoUoy.    As  to  that,  he  hesitated 
to  believe  that  the  Lord  Chancellor  had  used  the 
language  attributed  to  him  by  the  reporter.    The 
Lord  Chancellor  of  that  day  was  a  great  master  of 
the  practice  of  the  court ;  in  a  lees  degree  he  was  a 
master  of  equity  itself ;  but  he  had  not  been  three 
times  in  his  life  in  a  criminiU  court ;  while  there 
never,  perhaps,  was  an  Attorney-General  of  such 
vast  experience  as  the  Attorney-General  of  that 
day,  Mr.  Saurin.    The  argument  of  Mr.  Butt  had 
been  that  there  had  been  a  change  in  the  law  at 
the  period  of  the  Revolution,  that  prior  to  that 
there  was  no  distinction   in  this  respect  between 
treason  and  felony  on  the  one  hanc^  and  misde- 
meanor on  the  other,  and  that  in  alljdike  the 
granting  of  a  writ  of  error  depended  on  tiRanctuni 
of  the  Crown,  but  that  since  the  Revolution,  in  case 
of  misdemeanor,  the  subject  could  claim  the  writ  as 
matter  of  right  ex  debito  justitia ;  and  then  Mr* 
Butt  rightly,  if  his  premises  were  true,  went  sm-  to 
argue   that  if  there  is  tn  absolute  riglif^ere 
must  also  be  a  remedy.    Well,  be  (the  Lord  Chan- 
cellor)  did   not   know  by   what  process   it  was 
that  the   law  was  stated  to  have  been  changed 
at   the  Revolution.     No   doubt   the   times   pre- 
ceding  that,  event    had    been   what    are    cidled 
bad  times,  and  one  of  the  first  things  whidi  care 
was  taken  to  do  after  it  was  to  remedy  the  injustice 
which  in  many  cases  had  been  done  to  individuals ; 
but  still  the  precedents  which  followed  were  for  a 
long  period  those  of  unsettled  times,  when  a  great 
deal  was  often  done  according  to  the  particular 
party  which  happened  for  the  moment  to  be  in 
power.     He  was  unwilling,  in  settled  times,  to 
follow  them.    All  the  modem  cases  were  against 
the  idea  that  the  courts  could  interfere  with  the 
discretion  of  the  Attomey-(}eneral ;  and  thos6  cases 
were  decided  by  such  men  as  Lord  Romilly,  Jervis, 
C.  J.,  and  Lord  Campbell— men  by  no  means  likely 
to  stretch  the  prerogative  against  the  rights  of  the 
subject.    They  all  laid  down  the  law  exactly  as  it 
was  laid  down  in  Blackstone.    That  plumly  made 
the  granting  of  the  writ  a  part  of  the  prerogative  of 
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the  SoTereign,  which  in  Ireland  was  entrusted  to  the 
hoid  Lieutenant.  He  (the  Lord  Chancellor)  had  no 
jurisdiction  to  do  what  was  sought  of  mm.  In 
putting  the  seal  to  writs  of  gnror  he  did  not  act 
judicially.  He  nerer  inquired  into  the  merits; 
what  he  did  was  only  ministerial.  On  the  whole, 
he  could  only  act  in  the  way  laid  down  hy  the 
highest  authorities,  and  must  say  *'  No  rule." 


00T7BT     OF    SXCHEaXTEB    CHAMBEB 

(IBEIiAND). 

May  25,  and  June  18,  1868'. 

Thb  Guabdiahb  of  thb  Lohdokderrt  Union  v. 
Tub  Lovdoxderrt  Bridob  Comxissiohbrb.  (m) 

PooT'rate-'PMie  purpoies. 

This  was  an  appeal  from  the  Gourt  of  Queen*s 
Bench.  The  question  was,  whether  the  commis- 
simierB  were  liable  to  pay  poor-rate  in  respect  of 
their  toll  house  and  the  tolls  they  levied  on  the 
bridge.  The  commissioners  resisted  the  chUm  on 
the  ground  that  the  bridge  was  used  for  a  public 
purpose,  and  so  within  the  exemptions  in  the  Poor 
Law  Act. 

The  court  below  held  the  commissioners  liable. 

Canon  and  M'Causland^  for  the  plaintiflfs. 

MncdonnffK,  Q.  C^  Hamilton^  Q,  C.,  and  Cofhoun, 
fat  the  defendants. 

Cttr  adv,  rult, 

June  13. — Morris,  J.  was  for  affirming  the  judg- 
ment of  the  court  below,  holding  that  though  the 
current  of  English  decision  would  have  gone  at  one 
time  to  exempt  the  defendants,  that  liad  been  modi- 
fl?d  by  the  decisions  in  Jones  v.  Mersey  Docks, 
11  H.  of  L.  Cas.  448;  and  that  public  purpose 
meant  used  by  the  State,  like  a  police  barrack,  &c. 

0*Haoan,  J.  held  that  the  recent  English 
decisions  did  not  apply  to  the  Irish  Act,  which 
was  framed  to  suit  the  peculiar  circumstances  of 
this  country,  and  was  for  reversing  the  decision  of 
the  court  below. 

Dbast,  B.,  and  Kbooh,  J,  ooncorred  with 
Morris,  J. 

FiTZGBRALD,    B.,    PiGOT,    C.  B.,   RUd     MOKAHAN, 

C.J.,withO*HAOAN,  J. 

Judgment  qf  Q/tuen*s  Bench  reversed. 
Attorneys  for  plaintifiFs,  Bayden  and  Rogan. 
Attorney  for  defendants,  J,  Burgess, 


HOTJSB    OF    liOBDB. 

Bspoitsd  by  Hanr  F.  Pobcsll,  Esq^  BaRitternit-Law. 

July  6,  7,  and  17,  1868. 

or  BRROR  FROM  THB  COURT  OF  BXCHEQUBR  CbAH- 
BBR,  Alio  FROM  THB  COURT  OF  BXCHEQUBR. 

Rtlamds  V.  Flbtchbr  AXD  AKOTHBR. 

Treipau — Artificial  reservoir — Underground  escape  of 
water —  Consequential  damage. 

If  a  person  hrinas  or  accumulates  on  his  land  anything 
whtdk  if  it  should  escape  may  cause  damage  to  his 
neiMour,  he  does  so  at  his  peril.  If  it  does  escape 
€ud  cause  damage^  he  is  responsible^  however  careful 
he  may  have  been,  and  whatever  precautions  he  may 
have  taken  to  prevent  the  damage, 

Messrs.  Ryland,  the  plaintifiFs  in  error,  defendants 

(o)  From  the  Irith  Im»  TinMt. 

Mag.  Cas.— Vol.  V. 


in  the  court  below  (Exchequer),  caused  a  reservoir 
for  water  to  be  constructed  on  their  own  land. 
They  employed  for  the  purpose  a  competent  engi- 
neer and  contractor.  The  district  was  a  mining 
district,  and  it  happened  that,  at  the  site  selected, 
there  were  some  old  vertical  shafts  which,  as  it 
turned  out,  led  down  to  some  old  abandoned  coal 
workings.  These  vertical  shafts,  half  filled  with 
earth,  were  discovered  by  the  workmen  whilo 
making  the  reservoir,  but  they  filled  them  up  and 
stopped  them  with  such  skill  and  caution  as  was 
deemed  necessary.  Subsequently,  the  reservoir 
being  filled,  the  water  forced  its  way  down  these 
shafts,  and,  escaping  into  the  old  workings,  flowed 
through  them  and  flooded  a  coal-mine  of  the  defen- 
dant in  error,  the  plaintiff  in  the  court  below. 

The  Court  of  Exchequer  gave  judgment  for  the 
defendants  in  the  original  action,  on  the  ground 
that  they  were  not  liable  for  damage  resulting  from 
the  lawful  user  of  their  own  land  in  the  absence  of 
negligence  and  malice. 

In  this  case  there  was  certainly  no  malice,  and,  as 
they  had  no  knowledge  of  the  circumstances 
requiring  extraordinary  care,  they  could  not  be 
fixed  with  negligence. 

The  Court  nf  Exchequer  Chamber,  on  error 
brought,  unanimously  reversed  that  judgment. 
Error  was  brought  to  this  House. 

Sir  Roundell  Palmer  and  Jones,  Q.  C.  for  the  plain- 
tiffs in  error.  Damage  resulting  from  the  under- 
ground flow  or  percolation  of  water  through  un- 
known channels  does  not  stand  on  the  same  footing, 
with  rt'gartl  to  compensation,  as  damage  resulting 
from  the  diversion  of  water  flowing  in  known 
channels.    They  cited 

Acton  V.  Bhmdell,  12  M.  ft  W.  824; 

Chasenwre  v.  Hichards,  7  H.  L.  Cas.  849 ; 

Smilh  V.  Kenrick,  7  C.  a  616; 

Dickinson  v.  The  Grand  Junction  Canal  Companu^ 
7  Exch.  282. 
Every  landowner  may  use  his  own  land  in  tho 
manner  most  beneficial  to  himself.  If  damage 
results  to  his  neighbour  from  such  user,  he 
is  not  answerable  if  he  has  used  all  ordinary 
care  according  to  the  best  of  his  skill  and  know- 
ledge ;  the  damage  consequent  upon  his  acts  is 
called  damnum  absque  infurid,  and  is  not  the  subject 
of  compensation.  He  must  guard  against  probable 
consequences  knowledge  of  which  can  be  impute<±to 
him,  as  that  cattle  have  a  propensity  to  stray ;  but  if 
he  exercises  the  best  skill  he  can  command,  and 
takes  all  ordinary  precautions,  he  is  not  to  be 
charged,  though  some  damage,  unforeseen  and  per- 
haps unavoidable,  may  result.  A  man  is  not  bound 
to  use  extraordinary  caution  in  dealing  in  a  lawful 
manner  with  his  own  property : 

Chadwick  v.  Trower,  6  Bins.  N.  0. 1 ; 

Portridge  v.  Scott,  8  M.  &  W.  220. 
A  person  who  employs  the  best  professional  talent 
at  his  command  to  do  a  lawful  act  is  not  to  be  held 
responsible  for  the  negligence  of  the  professional 
man  so  employed  by  him,  unless  they  stand  towards 
one  another  in  the  relation  of  master  and  servant : 

Butler  V.  Hunter,  81  L.  J.  Bep.  N.  S.  11,  Ex. ; 

EUis   V.    The  Sheffield   Gas    Consumenf    Company* 
2EU.  ftB1.7(r7; 

Peachey  v.  Rowland,  22  L.  J.,  K.  8^  81,  0.  P. ; 

Steele  v.  The  Southr- Western  Railway  Con^timy,  16 
G.  B.  650. 

• 

Manisty,  Q,  C.  and  Russell,  Q.  C,  appeared  for 
the  defendant  in  error,  the  plaintiff  in  the  court 
below,  and  contended  that  if  a  person  idters  things 
from  their  normal  state,  so  as  to  render  them 
dangerous  to  rights  already  acquired,  he  is  bound  to 
face  that  danger ;  if  damage  results  from  the  alter- 
ation, he  is  answerable  therefor.  They  cited 
Groucott  V.  Williams,  4  B.  ft  H.  149 ; 
Backhouse  y.Banami^  9  H.  L.  Cas.  90S ; 
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Bylandb  v.  Flbtchbr  and  another. 


fH.  OF  It, 


Hodgldmon  v.  Emwr,  4  B.  &  8. 229; 
TenwU  ▼.  Goldw'm,  2  Ld.  Bay.  Bep.  1089 ; 
Broadbmt  v.  The  Imperial  Gat  Compan^^  7 
600. 


H.  L.  Cas. 


Jones,  Q.  G.  replied. 


Cur.  ado,  mill. 


himself  against  it,  it  would  have  lain  on  him  to 
have  done  so  by  leaving  or  by  interposing  some 
barrier  between  his  close  and  the  close  of  the  defen- 
dants in  order  to  have  prevented  that  operation  of 
the  laws  of  nature.    As  an  illustration  of  that  prin- 
ciple, I  may  refer  to  a  case  which  was  cited  in  the 
argument  before  your  Lordships,  the  case  of  Smiik 
V.  Kendrick  in  the  Court  of  Common  Pleas,  reported 
7  C.  B.  564.  On  the  other  hand,  if  the  defendants,  not 
stopping  at  the  natural  use  of  their  dose,  had  desired 
to  use  it  for  any  purpose  which  I  may  term  a  non- 
natural  use,  for  the  purpose  of  introducing  into  the 
close  that  which,  in  its  natural  condition,  was  not 
in  or  upon  it — for  the  purpose  of  introducing  water, 
either  above  or  below  ground,  in  quantities  and  in  a 
manner  not  the  result  of  any  work  or  operation  on 
or  under  the  land ;  and  if  in  consequence  of  their 
doing    80,    or    in    consequence   of   any    imper- 
fection in  the  mode  of  their  doing  so,  the  water 
came  to  escape  and  to  pass  off   into    the  close 
of  the  plaint&f,  then  it  appears  to  me  that  that 
which  the  defendants  were  doing  they  were  doing 
at  their  own  peril ;  and  if  in  the  course  of  their 
doing  it  the  evil  arose  to  which  I  have  referred — the 
evil,  namely,  of  the  escape  of  the  water,  and  its 
passing   away  to  the  close  of   the  plaintiff   and 
injuring  the  plaintiff — then  for  the  consequence  of 
that,  in  my  opinion,  the  defendants  would  be  liable. 
As  the  case  of  SniUi  v.  Kendrick  is  an  illustration  of 
the  first  principle  to  which  I  have  referred,  so  also 
the   second    principle   to  which  I  have   referred 
is  well  illustrated  by  another  case  in  the  same 
court,  the  case  of  Bairdv.  Willianuonj  which  was 
also  cited  in  the  argument  at  the  Bar,  and  is  reported 
in  13  C.  B.,  N.  S.,  876.     Bfy  Lords,  these  simple 
principles,  if  they  are  well  founded,  as  it  appears  to 
me  they  are,  really  dispose  of  this  case.    The  same 
result  is  arrived  at  on  the  principles  referred  to  by 
Blackburn,  J.  in  his  judgment  in  the   Court   of 
Exchequer  Chamber,  where  he  states  the  opinion  of 
that  court  as  to  the  law  in  these  words  :^**  We 
think  that  the  true  rule  of  law  is  that  the  parson 
who,  for  his  own  purposes,  brings  on  his  land  and 
collects  and  keeps  there  anything  likely  to  do  mis- 
chief, if  it  escapes  must  keep  it  in  at  his  peril,  and 
if  he  does  not  do  so  is  primS  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of  its 
esci^ie.    He  can  excuse  himself  by  showing  that  the 
escape  was   owing  to  the  plaintiff's  default,    or, 
perhaps,  that  the  escape  was  the  consequence  of 
vie  major  or  of  the  act  of  God ;  but,  as  nothing  of  this 
sort  exists  here,  it  is  unnecessary  to  inquire  what 
excuse  would  be  sufikient.     The  general  rule   as 
above  stated  seems  on  principle  jusL    The  person 
whose  grass  or  corn  is  eaten  down  by  the  escaping 
cattle  of  his  neighbour,  or  whose  mine  is  floodeil  by 
the  water  from  his  neighbour's  reservoir,  or  whose 
cellar  is  invaded  by  the  filth  of  his  neighbonr*s 
privy,  or  whose  habitation  is  made  unhealthy  bT 
the  fumes  and  noisome  vapours  of  his  neighbour 
alkali  works,  is  damnified  without  any  fault  of  his 
own ;  and  it  seems  but  reasonable  and  just  that  the 
neighbour  who  has  brought  something  on  his  own 
property  (which  was  not  naturally  there),  harmless 
to  others  so  long  as  it  is  confined  to  his  own  pro- 
perty, but  which  lie  knows  will  be  mischievous  if  it 
gets  on  his  neighbour's,  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  succeed 
in  confining  it  to  his  own  property.     But  for  his 
act  in  bringing  it  there  no  mischief  coold  have 
accrued,  and  it  seems  but  just  that  he  should  at  his 
peril  keep  it  there  so  that  no  mischief  may  accrue, 
or  answer  for  the  natural  and  anticipated  conse- 
quence.    And  upon  authority  this,  we  think,   is 
established  tu  be  the  law,  whether  the  things  so 
brought  be  beasts,  or  water,  or  filth,  or  stenches." 


The  Lord  Chancellor.— My  Lords,  in  this  case 
the  plaintiff  (I  may  use  the  description  of  the  parties 
in  the  action)  is  the  occupier  of  a  mine  and  works 
under  a  close  of  land.     The  defendants  are  the 
owners  of  a  mill  in  his  neighbourhood ;  and  they 
proposed  to  make  a  reservoir  for  the  purpose  of 
keeping  and  storing  water  to  be  used  about  their  mill 
upon  another  dose  of  land,  which,  for  the  purposes 
of  this  case,  may  be  taken  as  being  adjoining  to  the 
close  of  the  plaintiff,  although  in  point  of  fact  some 
intervening  land  lay  between  the  two.    Underneath 
the  close  of  land  of  the  defendants  on  which  they 
proposed  to  construct  their   reservoir  there  were 
certain  old  and  disused  mining  passages  and  works. 
There  were  five  vertical  shafts,  and  some  horizontal 
shafts  communicating  with   them.     The  vertical 
shafts  had  been  filled  up  with  soil  and  rubbish ;  and, 
it  does  not  appear  that  any  person  was  aware  of  the 
existence  eitlver  of   the  vertical  shafts  or  of   the 
horizontal  works  communicating  with  them.    In 
the  course  of  the  working  by  the  plaintiff  of  his 
mine,  he  had  gradually  worked  through  the  seams 
of  ooal  underneath  the  close,  and  haid  come  into 
contact  with  the  old  and  disused  works  underneath 
the  close  of  the  defendants.    In  that  state  of  things 
the  reservoir  of  the  defendants  was  constructed.    It 
was  constructed  by  them  through  the  agency  and 
inspection  of  an  engineer  and  contractor.  Personally 
the  defendants  appear  to  have  taken  no  part  in 
the  works,  nor  to  have  been  aware  of  any  want 
of   security   connected  with    them.     As   regards 
the  engineer  and  the  contractor,  we  must  take  it 
from  the  case  that  they  did  not  exercise,  as  far  as 
they  were    concerned,  that  reasonable  care    and 
caution  which  they  might  have  exercised,  taking 
notice,  as  they  appear  to  have  taken  notice,  of  the 
vertical  shafts  filled  up  in  the  manner  which  I  have 
mentioned.  However,  my  Lords,  when  the  reservoir 
was  constmcted  and  filled,  or  partly  filled,  with 
water,  the  weight  of  the  water,  bearing  upon  the 
imperfectly  fiUed-up  and  disused    vertical  shafts, 
broke  through  those  shafts.  The  water  passed  down 
them  and  into  the  horizontal  workings  and  from 
the  horizontal  workings  under  the  close  of  the  de- 
fendants, it  passed  on  into  the  workings  under  the 
close  of  the  plaintiff  and  flooded  his  mine,  causing 
considerable   damage,  for  which  this  action  was 
brought.  The  Court  of  Exchequer,  when  the  special 
case  stating  the  facts  to  which  I  have  referred  was 
argued    before  them,   were   of   opinion    that  the 
plaintiff  had  established  no  cause  of  action.    The 
Court  of   Exchequer  Chamber,  before  whom    an 
appeal  from  their  judgment  was  argued,  were  of  a 
contrary  opinion,  and  unanimously  arrived  at  the 
conclusion  that  there  was  a  cause  of  action,  and 
that  the  plaintiff  was  entitled  to  damages.     My 
Lords,  the  principles  on  which  this  case  must  be 
determined  appear  to  me  to  be  extremely  simple. 
The  defendants,  treating  them  as  the  owners  or 
occupiers  of  the  close  on  which  the  reservoir  was 
constructed,  might  lawf uly  have  used  that  close  for 
any  purpose  for  which  it  might,  in  the  ordinary 
course  of  the  enjoyment  of  land,  be  used ;   and  if 
in  what  I  may  term  the  natural  user  of  that  land 
there  had  been  any  accumulation  of  water,  either 
on  the  surface  or  underground,  and  if  by  the  opera- 
tion of  the  laws  of  nature   that  accumulation  of 
water  had  passed  off  into  the  close  occupied  by  the 

plaintiff,  the  plaintiff  could  not  have  complained  that  I  My  Lords,  in  that  opiniim,  I  must  say,  I  entirely 
thatresulthad  taken  place.  If  he  had  desired  to  guard  |  concur.    Therefore  I  have  to  move  your  Lordships 
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that  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber be  afSrmed,  and  that  the  preaent  appeal  be 
dismissed  with  costs. 

Lord  Cranworth. — My  Lords,  I  concur   with 
my  noble  and  learned  friend  in  thinking  that  the 
rue  of  law  was  correctly  stated  by  Mr.  Justice 
Blackburn  in  delivering  the  opinion   of  the  Ex- 
chequer Chamber.    If  a  person  brings  or  accumu- 
lates on  his  land  anything  which,  if  it  should  escape, 
may  cause  damage  to  his  neighbour,  he  does  so  at 
his  periL    If  it  does  escape  and  cause  damage,  he  is 
responsible,  however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken  to  prevent 
the  damage.    In  considering  whether  a  defendant 
is  liable  to  a  plaintiff  for  damage  which  the  plaintiff 
may  have  sustained,  the  question  in  general  is,  not 
whether  the  defendant  has  acted  with  due  care  and 
caution,  but  whether  his  acts  have  occasioned  the 
damage.    This  is  all  well  explained  in  the  old  case 
of  Lambert  v.  Bessey,  reported  by  Sir  Thomas  Ray- 
mond, pi  421.    And  the  doctrine  is  founded  on  good 
sense.    For  when  one  person  in  managing  his  own 
affairs   causes,    however   innocently,    damage    to 
another,  it  is  obviously  only  just  that  he  should  be 
the  party  to  suffer.    He  is  bound  sic  uti  suo  ut  non 
hdat  altenum.  This  is  the  principle  of  law  applicable 
to  cases  like  the  present,  and  I  do  not  discover  in 
the  authorities  which  were  cited  anything  conflict- 
ing with  it.    The  doctrine  appears  to  me  to  be  well 
illustrated  by  the  two  modern  cases  in  the  Court  of 
Common   Pleas  referred   to    by    my   noble   and 
learned    friend— I   allude   to    the   two   cases    of 
Smith  V.  Kendrick,  7  C.  B.  564,  and  Baird  v.  WilUam- 
iOR,  15  C.  B.,  N.  S.,  376;    9  L.  T.  Rep.  N.  S. 
412.    In  the  former,  the  owner  of  a  coal  mine  on 
the  higher  level  worked  out  the  whole  of  his  coal, 
leaving  no  barrier  between  his  mine  and  the  mine 
on  the  lower  level,  so  that  the  water  percolating 
through  tbe  upper  mine  flowed  into  the  lower  mine, 
and  obstructed  the  owner  of  it  in  getting  his  coal. 
It  was  held   that  the  owner  of  the  lower  mine 
had  DO  ground    of   complaint.     The   defendant, 
the  owner  of   the  upper  mine,  had   a   right  to 
remove  all  his   coal;  the   damage   sustained    by 
the    plaintiff    was    occasioned    by    the    natural 
flow  or  percolation  of  water  from  the  upper  strata. 
There  was  no  obligation  on  the  defendant  to  protect 
the  plaintiff  against  this.    It  was  the  plaintiff^s 
business  to  erect  or  leave  a  sufficient  barrier  to  keep 
out  the  water,  or  to  adopt  proper  means  for  so  con- 
ducting the  water  that  it  should  not  impede  him 
in  his  workings.    The  water  in  that  case  was  only 
left  by  the  defendant  to  flow  in  its  natural  course. 
But  in  the  later  case  of  Baird  v.  Willicanson,  the 
defendant,  the  owner  of  the  upper  mine,  did  not 
merely  suffer  the  water  to  flow  through  his  mine 
without  leaving  a  barrier  between  it  and  the  mine 
below,  but  in  order  to  work  his  own  mine  bene- 
flciaUy  he  pumped  up  large  quantities  of  water, 
which  passed  into  the  plaintiff's  mine  in  addition  ty 
that  which  would  have  naturally  reached  it,  and  so 
occasioned  him  damage.    Though  this  was  done 
without  negligence,  and  in  the  due  working  of  his 
own  mine,  yet  he  was  held  to  be  responsible  for  the 
damage  so  occasioned.    It  was  in  consequence  of 
his  act,  whether  skilfully  or  unskilfully  performed, 
that  the  plaintiff  had  been  damaged,  and  he  was 
therefore  held  liable  for  the  consequences.    The 
damage  in  the  former  case  may  be  treated  as  having 
arisen  from  the  act  of  God— in  the  latter  from  the 
act  of  the  defendant.    Applying  the  principles  of 
these  decisions  to  the  case  now  before  the  House,  I 
come  without  hesitation  to  the  conclusion  th.it  the 
judgment  of  the  Exchequer  Chamber  was  right. 
The  plaintiff  had  a  right  to  work  his  coal  through 
the  lands  of  Mr.  Whitehead  and  up  to  the  old 
workings.    If  water  naturally  rising  in  the  defen- 


dants' land  (we  may  treat  the  land  as  the  land  of 
the  defendants  for  the  purpose  of  this  case)  had  by 
percolation  found  its  way  down  to  the  plaintiff  s 
mine  through  the  old  workings,  and  so  had  im- 
peded his  operations,  that  would  not  have  afforded 
him  any  ground  of  complaint.  Even  if  all  the  old 
workings  had  been  made  by  the  defendant,  he  would 
have  done  no  more  than  he  was  entitled  to  do ;  for, 
according  to  the  principle  acted  on  in  Smith  v. 
Kendrickj  the  person  working  the  mine  under  the 
close  in  which  the  reservoir  was  made  had  a  right 
to  win  and  carry  away  all  the  coal  without  leaving 
any  wall  or  barrier  against  Whitehead's  land.  But 
that  is  not  the  real  state  of  the  case.  The  defen- 
dant, in  order  to  effect  an  object  of  his  own,  brought 
on  to  his  land,  or  on  to  land  which  for  this  purpose 
may  be  treated  as  being  his,  a  large  accumulated 
mass  of  water,  and  stored  it  up  in  a  reservoir.  The 
consequence  of  this  was  damage  to  the  plaintiff,  and 
for  that  damage,  however  skilfully  and  careifully 
the  accumulation  was  made,  the  defendants,  accord- 
ing to  the  principles  and  authorities  to  which  I 
have  adverted,  were  certainly  responsible.  I  concur, 
therefore,  with  my  noble  and  learned  friend  in 
thinking  that  the  judgment  below  roust  be  affirmed, 
and  that  there  must  l^  judgment  for  the  defendant 
in  error. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed^  with  costs. 


V.  O.  KAIilKS'  00X7BT. 

Beported  by  Q.  T.  Bdwabim,  Esq.,  Barrister-at-Law. 
Thursdatf,  July  28,  1868. 

ATTOBNBT-GBinSRAL    V,  CaMBBXDOS  COKBUXSltS* 

Gab  Coxpakt. 

Right  to  break  up  public  ways — Nuisance— Injunction'^ 
Practice — Amendment  at  hearing. 

The  oommitsianers  of  the  town  of  C,  being  empowered  bg 
Act  of  Parliament  passed  previously  to  the  introdtte" 
tionofga*  to  light  the  town,  in  1884  contracted  with 
the  C  town  gas  company^  incorporated  by  Act  ofPar^ 
Uament,  that  such  company  should  supply  the  town 
with  gas,  which  was  accordingly  satisfactorily  done 
until  1868,  when  a  subsequent  contract  with  such  com" 
pony  expired  The  commissioners,  in  anticipation  of 
the  expiration  of  such  contract^  accepted  the  tender  of 
and  contracted  withy  the  C.  Consumers*  Gas  Company ^ 
incorporated  under  the  Comnanies  Act  1862.  The 
C,  town  gas  company  then  Joed  an  information  and 
moved  for  an  injunction  to  resUnin  the  C.  Consumers 
Gas  Company  from  breaking  up  the  streets  of  C.  to 
lay  down  gas  pipes,  and  to  restrain  the  commissioners 
Jrom  authorising  them  to  do  so.  The  motion  stood 
until  the  hearing,  and  meantime  the  C.  Consumers*  Gas 
Compare,  being  unable  to  complete  their  contract  by 
the  time  limited,  the  commissioners  rescinded  it  ty 
notice,  and  entared  into  a  fresh  contract  with  the 
plaintiffs: 

Held,  that  the  defendant  company  not  having  statutory 
powers  could  not  break  up  public  streets;  but  that  the 
commissioners  had  power  to  ch  so  for  the  purpose  of 
lighting  the  town  with  gas,  the  word  **liahting*' 
applying  to  the  then  mode  of  lighting  and  all  subsequent 
improvements.  Leave  given  to  amend  the  bill  and 
move  for  the  injunction,  and  the  defendant  company  to 
pay  the  costs  up  to  the  time  limited  for  their  contract. 
The  information  dismissed  as  against  the  commis- 
sioners without  costs. 

This  case  came  on  upon  the  28  th  May  upon  a 
motion  for  an  injunction  upon  information  filed,  to 
restrain  the  defendant  company  from  digging  or 
breaking  up  a  certain  road  and  footpath  in  Cam- 
bridge, for  laying  down  gas  pipes,  or  interfering 
with  the  pipes,  &c,  of  the  plaintiJffs,  the  Cambridge 
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Uniyersity  and  Town  Gas  Light  Company,  at  whose 
relation  the  infonnation  was  filed,  also  to  restrain 
the  directors  from  breaking  up  the  streets  within 
the  limits  of  a  Town  Gas  Act  passed  in  1867,  and  to 
restrain  the  commissioners  for  the  improvement, 
paving,  lighting,  &c.,  of  the  town  of  Cambridge 
from  authorising  such  breaking  up  and  interference. 
By  arrangement  the  cause  was  brought  on  upon 
motion  for  decree. 

By  an  Act  of  Parliament  passed  in  the  28th  year 
of  the  reign  of  Geo.  3,  c  64  (1788),  intituled,  *<  An 
Act  for  the  better  paving,  cleansing,  and  lighting 
the  town  of  Cambridge,  for  removing  and  prevent- 
ing obstructions  and  annoyances,  and  for  widening 
tiie  streets,  lanes,  and  other  passages  within  the 
said  town,"  the  several  persons  therein  named,  ex- 
ceeding five  in  number,  were  thereby  appointed 
commissioners  for  carrying  the  said  Act,  and  the 
several   powers  therein  contained  into  execution, 
and  amongst  other  things  it  was  by  the  58th  section 
provided  that  the  property  of  all  the  then  existing 
and  future  pavements,  sewers,  drains,  or  watercourses 
of  the  streets,  lanes,  and  other  public  passages,  and 
places  within  the  said  town  of  Cambridge,  as  well 
m  the  footpaths  as  carriage  wavs,  and  of  all  lamps, 
lamp  irons,  and  posts,  which  snonld  be  erected  or 
fixed  by  virtue  of  the  then  stating  Act,  and  of  all 
material,   implements,   and    other   things   which 
should  be  purchased  for  the  purposes  of  the  said 
Act,  should  belong  to,  and  the  same  should  be 
vested  in  the  said  commissioners.    In  the  thirty- 
fourth  year  of  the  same  reign  (1794)  the  sections  of 
the  former  Act  relating  to  the  appointment  of  com- 
missioners were  repealed,  and  certain  persons  for 
the  time  being  in  office  in  the  town  and  colleges 
were  named   commissioners.     The  plaintiffs,  the 
Cambridge  University  and  Town  Gaslight  Com- 
pany, were  originally  incorporated  under  4  Will.  4, 
c.  24,  by  the  name  of  the  Cambridge  Gaslight  Com- 
pany, for  the  purposes  and  with  such  rights,  powers, 
and  privil<^ges  as  therein  mentioned.    By  the  28th 
section  of   that   Act   they  were   authorised   and 
empowered  to  erect  and  fix  such  retorts,  and  so 
often  as  they  might  think  it  necessary  and  proper 
to  break  up  the  soil  and  pavement  of  any  of  the 
footways  or  carriage-ways  of  any  roads,  streets, 
ways,  lanes,  and  other  public  passages,  and  places, 
or  any  of  them,  or  any  part  thereof,  and  also  of 
any  privato  grounds,  ways,   passages,  and  other 
places  with  such  consent  as  thereinafter  mentioned, 
it  being  provided  that  no  such  works  should  be 
carried  on  upon  or  under  the  property  of  any  private 
owner  without  his  consent.    By  sect.  63  it  was 
enacted  that  it  bhould  not  be  lawful  for  the  said 
company  to  break  or  take  up  or  disturb  the  soil, 
pitching,  gutters,  pavements,  or  grounds  in  or  of  any 
road,  street,  way,  lane,  or  other  public  passage  or 
place  for  Uie  purpose  of  laying  down,  repairing,  or 
altering  any  main  pipe  or  other  pipes,  except  for  the 
purpose  of  renewing  or  repairing  lamp-fittings  or 
service  pipes  of  a  diameter  not  exceeding  one  inch 
in  the  bore  without  the  consent  in  writing  of  the 
commissioners. 

The  plainti£f  company  was  authorised  to  con- 
tribute or  raise  among  themselves  a  sum  not  ex- 
ceeding 30,000^,  divided  into  50/.  shares,  with  power 
to  raise  further  share  capital  to  the  amount  of  7500/. 
The  whole  of  the  original  and  additional  share 
capital  of  30,000^  and  7500/.  was  raised  and  con- 
tributed by  the  plaintiflfs,  and  shortly  after  the 
Sisaing  of  their  Act,  they  purchased  of  John 
nifton  buildings  and  works,  i>ipes  and  apparatus 
erected  and  laid  down  by  him,  and  at  their  own 
costs  and  charges  completed  and  extended  the  said 
works,  pursuant  to  the  provisions  of  the  last-men- 
tioned Act,  and  shortly  after  the  date  of  such  Act, 
they  commenced,  and  had  ever  since  continued 
to  supply  the  said  university  and  town  with  gas. 


.  By  the  Gasworks  Clauses  Act  1847,  after  reciting- 
that  it  was  expedient  to  comprise  in  one  greneral 
Act  sundry  provisions  usually  contained  in  Acts  of 
Parliament,  authorising  the  construction  of  gas- 
works for  suppljring  towns  with  gas,  it  was  enacted 
{inter  aiia)  that  as  well  for  avoiding  the  necessity 
of  repeating  such  provisions  in  each  of  the  several 
Acts  relating  to  such  undertaking  as  for  insuring 
greater  uniformity  in  the  provisions  themselves, 
such  Gas  Act  should  extend  only  to  such  gasworks- 
as  should  be  authorised  by  any  Act  of  Parliament. 

The  Act  then  contained  provisions  relating  to 
dividends,  meetings,  &c 

The  i^aintiff  company  had  lighted  the  town  of 
Cambridge  with  gas,  under  certain  contracts  for 
fourteen  years  each,  with  the  commissioners,  com- 
mencing from  the  23rd  Dec.  1840,  which  expiring 
in  1854,  another  was  entered  into  for  a  like  period,, 
and  expired  on  the  3 1st  May  in  the  present  year. 
In  June  1867,  another  Act  was  passed  incorporating 
the  former  Act,  and  for  extending  the  powers  of  the 

Slaintiff  company,  and  it  was  recited  that  the 
emand  for  gas  within  the  district  supplied  by  the 
company  was  increasing,  and  that  it  was  expedient 
that  the  company  should  be  empowered  to  purchase 
additional  lands  and  construct  additional  works,, 
and  that  for  that  purpose  plans  of  the  lands 
intended  to  be  taken  by  the  company,  with  a  book 
of  reference  to  the  plans,  had  been  deposited  with 
the  clerk  of  the  peace  for  the  county,  in  the  usuat 
way. 

The  information  then  stated  that  the  plaintiff 
company  had  duly  observed  the  provisions  of  their 
Acts,  and  that  in  exercise  of  the  powers  therein 
contained  they  had  acquired,  and  there  was  uow 
vested  in  them  divers  lands,  buildings,  and  heredita- 
ments, situate  in  the  said  town,  as  to  certain  of  such 
hereditaments,  for  an  estate  of  inheritance  in  fee 
simple  in  possession,  and  as  to  the  residue  of  such 
hereditaments  for  certain  terms  of  years  now  to 
come  and  unexpired. 

The  whole  of  the  said  lands,  buildings,  heredi£a- 
ments,  were  acquired  by  the  plaintiff  company  for, 
and  the  same  were  required  for,  the  purposes  of  their 
undertaking,  and  they  were  now  in  the  possessioa 
of  the  same. 

That  by  lineal  measurement  the  main  pipes  which 
the  plaintiff  company  had  laid  down  were  about 
twenty  miles  in  extent,  and  the  service  pipes  in 
connection  with  the  main  pipes  were  nearly  8000  in 
number,  and  the  public  street  lamps  which  they 
erected  were  660  in  number. 

The  information  then  stated  that  the  main  and 
service  pipes  laid  down  by  the  plaintiff  company 
intersected  the  several  streets,  lanes,  ways,  passages, 
roads,  pavements,  and  other  public  places  in  the 
university  and  town,  its  precincts  and  neighbour- 
hood, within  the  limits  prescribed  by  the  Cambridge 
University  and  Town  Gas  Act  1867,  and  were  con- 
nected by  fitting  apparatus  with  numerous  columns, 
lamp-posts^  and  lamps  erected  by  the  plaintiff 
company  as  aforesaid,  for  lighting  the  said  univer- 
sity and  town,  and  with  the  lamps  and  burners 
erected  for  the  use  of  private  consumers.  The 
works  constituting  a  complete  and  perfect  under- 
tiUcing  for  lighting  the  said  university  and  town 
and  its  precincts  and  neighbourhood  witii  coal  gas. 

The  plaintiffs  had  expended  in  and  about  their 
said  works,  including  the  purchase  of  lands,  the  sum 
of  45,000/.  or  therea^uts,  and  had  from  time  to  time 
broken  up  the  soil  of  the  said  public  streets,  lanes, 
ways,  passages,  and  roads,  and  also  taken  up  the 
pavements  and  pitchings  in  the  public  footways  of 
the  said  university  and  town,  its  precincts  and 
neighbourhood,  within  the  limits  nrescribed  by  the 
Cambridge  University  and  Town  Gas  Act  1867,  and 
broken  up  the  soil  of  lands  belonging  to  private 
owners  within  such  limits,  for  the  purpose  of  con- 
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ctructing  and  laying  down  the  said  drains,  mains, 
and  service  pipes,  and  other  apparatus,  works,  and 
conreniences  for  the  supply  of  gas,  and  otherwise 
for  the  purposes  of  their  said  special  Acts,  and  of 
the  undertaking  of  the  plaintiff  company,  with 
tnch  consent  as  in  that  hehalf  required  by  the 
I^aintiff  company's  said  special  Acts.  The  plain- 
tiff company  had,  ever  since  they  commenced  the 
supply  of  gas  as  aforesaid,  duly  and  in  a  proper 
and  satisfactory  manner  supplied  gas  to  the  said 
unjreralty  and  town  from  the  time  they  commenced 
such  sapply,  and  thenceforth  down  to  the  date  of 
the  Cambridge  UnlTersity  and  Town  Gas  Act  1867 
taking  effect,  pursuant  in  all  respects  to  the 
provisions  in  that  behalf  contained  in  their  said 
Act  of  Incorporation,  and  eyer  since  the  24th 
June  1867,  the  date  of  the  Cambridge  Univer- 
sity and  Town  Gas  Act  1867,  pursuant  in  all 
respects  to  the  provisions  of  the  last-mentioned 
Act  and  the  provisions  of  the  Gas  Works  Clauses 
Act  1S47  incorporated  therewith.  That  the  plaintiff 
company,  were  ready  and  willing  to  continue  to 
manufacture  and  supply  gas  to  the  said  university 
and  town,  its  precincts  and  neighbourhood,  and  to 
the  several  fourteen  parishes  mentioned  in  and 
within  the  limits  in  that  behalf  prescribed  in 
the  Cambridge  University  and  Town  Gas  Act 
1867  in  all  respects  pursuant  to  the  provisions 
contained  in  the  last-mentioned  Act,  and  to  the 
provisions  of  the  Gas  Works  Clauses  Act  1847 
incorporated  therewith. 

The  defendant  Frederick  Barlow  was  the  clerk  of 
the  commissioners  acting  in  the  execution  of  the 
Cambridge  Improvement  Acts. 

On  the  24th  Oct.  1867  five  of  the  commissioners 
issued  the  following  public  notice : 

Cambridge  Ixovrovement  Acts. 

Notice  is  hereby  giren,  tbot  the  commiaeionen  of  the 
above  Acts  are  deeuouB,  in  aocordanoe  with  sect.  61,  to 
receive  tenders  in  wxitix^  from  such  persons  as  maj  be 
willing  to  enter  into  a  contract  for  lighting  the  imblic 
streets  and  places  of  the  said  town  with  coal  gas  for  aperiod 
not  greater  than  fourteen,  nor  less  than  three  years,  com- 
mmcinfp  on  the  1st  day  of  June  1868,  subject  to  such  terms, 
Tegnlations,  and  conditions  as  are  en^bodied  in  a  draft  con- 
tsact,  which  maj  be  seen  on  appUcation  at  my  office. 

The  commissioners  have  power  to  authorise  the  opening 
of  'Uxe  streets.  The  number  of  public  lamps  to  be  ughted 
is  at  preaent  about  060,  which  number  is  likely  to  be 


Tenders  are  to  be  forwarded  to,  or  left  at  my  office  in 
Cambridge,  on  or  before  Saturday,  the  16th  day  of  Novem- 
ber next  ensuing,  sealed,  and  endorsed, "  Tendcor  for  lighting 
the  town  of  Cambridge  with  gas." 

The  commissioners  do  not  bind  themselves  to  accept  the 
lowest  or  any  tender.  (^7  order) 

Faedxric  Ba&low,  Clerk. 

60,  St.  Andrew's-street,  Cambridge,  Oct.  24, 1867. 

The  plaintiff  company  having  sent  in  a  tender, 

(and  the  commissioners  having  extended  the  time 

for    receiving    tenders),  forwarded    the  following, 

addressed: 

To  the  Improvement  CommissionerB. 

Cambridge,  Dec.  14, 1867. 
Gentlemen, — ^The  directors  of  the  Cambridge  Umversity 
and  Town  Qas  Light  Company  beg  leave  to  tendeor  for 
carrying  out  the  tenns  of  the  draft  contract  referred  to  in 
the  advertisement,  of  the  improving  modification,  vis., 
'  that  under  clause  5  lamps  shall  not  be  required  at  greater 
distances  than  75  vards,  according  to  the  company's  Act, 
clanse  50 ;  and  witn  this  iiroviso  the  company  olfor  to  fulfil 
the  contract  on  the  following  terms,  viz. :  That  the  commis- 
sioners shall  pay  to  the  company  so  much  money  as  may  be 
due  to  them  after  the  rate  fouowmg,  viz.,  SI.  for  every  burner 
liiphtcd  from  the  1st  day  of  S^^tember  to  the  Slst  day  of 
Iffiay,  both  inclusive,  yearly,  m  equal  portions  on  every 
Christmas-day  and  midsummer-day.  or  within  thirty  days 
thereafter  respectively,  and  15s.  8d.  for  every  burner  ughted 
from  the  1st  day  of  June  to  the  Slst  day  of  August,  both 
inclusive,  yearly,  sudi  last-mentioned  sum  to  be  paid 
within  tluxty  days  after  the  Slst  day  of  August  in  each  year. 

The  tender  also  expressed  that  it  was  without 
prejudice  to  their  interest,  and  without  admitting 
the  right  of  the  commissioners  to  contract  with  any 
other  company.   About  the  same  time  the  following 


tender  of  the  defendants  was  also  sent  to  the  com- 
missioners : 

Tender  for  lighting  the  town  of  Cambridge  with  gas. 

Cambridge,  13th  Dec.  1867. 
Gentlemen,— I  beg  to  infcnrm  you  tnat  the  Cambridoe 
Consnmers'  Qas  Companr  (Limited)  are  willing  to  supw 
the  public  with  gas  for  fourteen  years,  in  accordance  with 
the  terms  of  the  amended  draft  contract,  at  21. 14v.  6d. 
for  the  winter  lamps,  and  13«.  for  the  summer  lamps.  Or, 
as  the  company  would  beg  to  suggest,  as  a  meUuxl  more 
simple,  and  likely  to  work  satisfactorily,  they  are  willing  to 
supply  the  gas  per  meter,  at  S$.  per  1000  feet.— I  am,  gentle- 
men, your  very  fiEdthful  servant, 

Jaxes  Howbll  TuBiTKB,  Secretary. 

Then  followed  the  names  of  six  directors. 

The  defendants,  the  Cambridge  Consumers*  Gas 
Company  (Limited),  were  incorporated  on  or  about 
the  12th  bee.  1867,  under  the  provisions  of  the 
Companies  Act  1862,  by  the  name  of  '^  The  Cam- 
bridge Consumers'  Gas  Company  (Limited).'*  By 
the  conditions  of  their  memorandum  of  association, 
which  bears  date  the  same  day,  it  is  provided  that 
the  object  for^trhich  the  company  was  established 
should  be  "  the  supply  of  Cambridge  and  its  vicinity 
with  gas.**  The  liability  of  the  members  was 
limited.  The  capital  of  the  company  should  be 
25,000/1,  diyided  into  5000  shares  of  5L  each. 

The  limited  company  published  a  prospectus,  in 
which  it  was,  amongst  other  things,  stated  that 
they  had  determined  to  supply  the  colleges  and 
private  consumers,  and  had  obtained  the  contract 
for  lighting  the  public  lamps  with  gas.  This  gave 
rise  to  a  correspondence  between  the  legal  advisers 
of  the  plaintiffs  and  defendants  and  the  commis- 
sioners, by  which  it  appeared  that  the  latter  had 
accepted  a  tender  of  the  defendants,  who  intended 
forthwith,  as  they  stated,  to  proceed  with  the 
necessary  works.  This  was  followed  by  an  inti- 
mation from  the  plaintiff  company  that  a  bill  would 
be  filed,  and  this  information  was  filed  on  the  5th 
March.  The  information  then  charged  that  it  was 
illegal  for  the  defendants  to  break  up  the  streets, 
&c.,  and  for  the  commissioners  to  authorise  them 
to  do  so ;  and  (hat  the  corporation  of  Cambridge 
were  averse  to  there  being  a  second  gas  company. 

Notwithstanding  the  circumstances  aforesaid,  fire 
or  more  of  the  said  commissioners  and  the  limited 
company  had  recently  executed  or  entered  into 
some  contract  in  writing  for  the  supply  of  gas  to 
the  public  streets  of  the  town.  Such  contract  was 
executed  by  seyen  commissioners,  acting  on  behalf 
of  themselves  and  the  other  improvement  commis- 
sioners of  the  town,  of  the  one  part,  and  by  the 
limited  company  of  the  other  part ;  and  the  plaintiff 
company  charged  that  under  such  contract  the 
limited  company  had  contracted  to  light  the  severid 
streets,  lanes,  public  .passages,  and  places  in  the 
said  town  with  coal  gas  on  the  Ist  June  1868,  and 
thenceforth  during  a  certain  term  of  years,  and  to 
construct  all  such  works,  and  to  lay  down  under  the 
several  streets,  roads,  lanes,  pas8.iges,  pavements, 
and  other  public  places  in  the  said  town,  all  such 
main  pipes,  and  service  pipes,  and  other  apparatus 
and  works  as  should  be  necessary  for  the  manufac- 
ture and  the  supply  of  gas  for  such  purpose. 

That  the  defendants  alleged  that  a  large  amount 
of  their  nominal  capital  (25,000/.)  had  been  sub- 
scribed, and  they  had  sufficient  means  for  supplying 
the  town  with  gas. 

That  the  limited  company  had  commenced  the 
construction  of  their  works  and,  unless  restrained, 
intended  to  break  up  and  disturb  the  public  pas- 
sages and  places,  and  divers  lands  belonging  to 
private  owners  in  the  university  and  town,  its  pre- 
cincts and  neighbourhood  lying  within  the  limits 
prescribed  by  the  Cambridge  University  and  Town 
Gas  Act  1867,  for  the  purpose  of  constructing  and 
laying  down,  and  to  construct  and  lay  down,  upon 
or  under  such  several  roads,  streets,  ways,  lanes, 
pavements,  and  other  public  passages  and  places. 
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and  upon  or  nnder  dirers  lands  belonging  to  private 
owners,  main  and  service  pipes,  columns,  posts, 
lamps,  apparatus,  and  other  works  for  the  manu- 
facture and  supply  of  coal  gas  pursuant  to  their 
said  contracts. 

That  it  would  be  impossible  for  the  limited  com- 
pany to  construct  or  lay  down  such  pipes,  apparatus, 
or  other  works,  without  removing  or  altering  the 
position  of,  and  without  disturbing  and  interfering 
▼ith,  and  the  limited  company  threaten  and  intend, 
unless  restrained  by  this  court,  as  hereinafter 
prayed,  to  proceed  forthwith  from  time  to  time,  and 
as  often  and  to  such  an  extent  as  the  limited  com- 
pany may  deem  fit,  to  remove,  alter,  disturb,  and 
interfere  with,  the  main  pipes,  service  pipes, 
columns,  apparatus,  and  other  works  constructed 
and  laid  down  by  the  plaintiff  company  as  aforesaid, 
and  to  disconnect,  cut  off,  and  remove  divers  of  the 
connections,  stopcocks,  pipes,  and  apparatus  laid 
down  by  and  belonging  to  the  plaintiff  company  as 
aforesaid. 

The  information  then  alleged  that  it  would  be 
impossible  for  the  defendants  to  lay  down  pipes, 
&c.,  without  interfering  with  those  of  the  plaintiffs, 
and  that  their  works  would,  unless  they  were  re« 
strained,  be  carried  on  through,  along,  over,  upon, 
and  under  the  several  streets,  lanes,  footpaths,  pave- 
hients,  passages,  and  other  public  places,  and  strips 
of  land  adjoining  the  same,  and  the  sides  thereof, 
through,  over,  and  along  which  the  public  were  en ti  tied 
and  accustomed  to  pass,  and  go  on  foot,  and  on  horse- 
hack  and  with  carriages,  and  otherwise,  and  in 
which  the  owners  of  the  lands  adjoining  thereto 
had  a  right  of  soil,  without  any  legal  authority 
whatsoever  for  so  doing,  and  in  defianoe  of  the 
remonstrances  of  the  plaintiffs  and  Uie  owners  of 
property. 

That  a  large  staff  of  workmen  and  labourers 
was  being  employed  in  the  execution  of  the  said 
works  in  course  of  execution  by  the  limited  com- 

gany  as  aforesaid,  and  the  said  limited  company 
ad,,  in  fact,  a  large  staff  of  labourers  at  command, 
which  they  could  at  any  moment  apply,  and  which 
they  fuUy  intended  to  apply  and  employ  forthwith  to 
execute  the  threats  so  made  by  them  as  aforesaid. 

That  the  limited  company  were,  in  fact,  then  pro- 
ceeding, and  fully  intended  to  proceed,  and  with 
force,  if  necessary,  in  the  execution  of  the  works 
they  had  commenced,  and  were  then  prosecuting, 
not  only  in  and  under  the  footpaths  adjoining  the 
lands  and  messuages  belonging  to  the  plaint^  com- 
pany, and  in  which  the  plaintiff  company  had  a 
right  of  soil,  subject  to  the  public  rights  over  the 
same,  but  by  these  means  as  well  to  acquire  an 
easement  therein  as  against  the  plaintiff  company, 
as  without  their  consent  to*  create  a  nuisance  to 
the  public  by  disturbing  and  obstructing  the  said 
rights  of  way,  and  also  in,  through,  under,  over,  and 
along  various  other  streets,  lanes,  pavements,  pas- 
sages, and  other  public  pieces  of  land  over  which 
the  public  had  a  right. 

That  the  commissioners,  being  too  numerous  to 
be  made  defendants,  were  represented  by  their  clerk. 

And  the  information  prayed  that  the  above- 
named  defendants,  the  Cambridge  Consumers'  Gas 
Company  (Limited),  and  the  directors  and  officers 
thereof,  and  the  servants,  agents,  and  workmen  of 
such  company,  and  the  directors  thereof,  might  be 
forthwith  restrained  by  injunction  from  breaking, 
^Srging  up,  or  disturbing  the  public  roads  or  streets, 
or  thie  footpaths  abutting  upon  or  adjoining  to  the 
lands  and  messuages  belonging  to  the  plaintiff  com- 
pany, situate  in  the  parishes  of  St.  Andrew- the- 
JLess  and  All  Saints,  both  in  the  town  of  Cambridge, 
for  the  purpose  of  laying  down  pipes  or  other  mains 
or  apparatus  to  be  used  for  the  purpose  of  the  supply 
ot  gas,  and  from  breaking,  digging  up,  altering, 
disturbing,  or  interfering  with  any  of  the  main 


pipes,  service  pipes,  easements,  columns,  posts, 
lamps,  brackets,  wall-irons,  stay-bars,  burners,  or 
other  apparatus,  erections,  buildings,  or  works 
belonging  to  the  plaintiff  company,  and  situate, 
or  being  in  the  university  and  town  of  Cambridge, 
its  precincts  and  neighbourhood,  and  from  breaking, 
digging  up,  or  disturbing,  for  any  like  purpose, 
any  of  the  public  streets  or  highways,  lanes,  pave- 
ments, passages,  footpaths,  places,  or  strips  of  land 
adjoining  thereto,  within  the  limits  prescribed  by 
the  Cambridge  University  and  Town  Gas  Act  1867, 
in,  through,  or  over  which  the  public  were  of  right 
entitled,  and  were  accustomed  to  pass  and  go,  ei^er 
on  foot,  or  with  horses,  carriages,  cattle,  or  other- 
wise, and  also  to  restrain  the  commissioners  from 
authorising  the  defendants,  the  limited  company,  to 
do  so. 

On  the  2nd  June  1868,  the  defendant  company, 
not  having  fulfilled  their  contract,  the  commissioners^ 
by  a  formal  notice,  rescinded  the  same,  and  entered 
Into  a  contract  with  the  plaintiffs  similar  to  the 
former  ones,  and  the  information  having  been  filed 
on  the  5th  March  and  the  motion  brought  on  as 
above,  on  the  28th  May,  affidavits  were  subsequently 
filed  stating  these  facts,  and  the  motion  having 
stood  over,  after  considerable  argument,  the  case 
was  brought  on  upon  the  information  as  it  then 
stood  alleging  the  contract,  which,  in  fact,  was  now 
no  longer  in  existence.  Considerable  discussion 
took  place  in  consequence  of  this  state  of  things, 
and  it  was  suggested  by  the  court  that  the  bill 
should  be  treated  as  amended,  and  as  if  the  defen- 
dants had  answered  such  amended  bill  and  denied 
their  rescission  of  the  contract ;  but  ultimately  it 
was  determined  to  argue  the  points  originally 
raised,  leaving  the  amendments,  &c,  to  be  dealt 
with  by  the  court. 

Sir  RmmdeR  Palmer,  Q.  C,  Osborne,  Q.  C,  and 
C.  Locock  WM,  for  the  plaintiffs,  contended  first,, 
that  the  commissioners  had  no  power  under  the 
Act  of  1788  to  break  up  the  streets  for  lighting 
the  town  with  gas,  gas  not  having  been  then  in- 
vented, and  not  being  within  the  contemplation 
or  intention  of  the  Legislature,  they  had  no  right 
to  contract  to  allow  the  defendants  to  do  so. 
Secondly,  that  the  Sheffield  Gas  case  {infra)  had 
been  virtually  overruled  by  the  Longton  case  {injruy 
and  also  by  the  subsequent  decision  of  Lord  Cran- 
worth  hiinself.  The  defendants,  moreover,  were 
not  in  a  condition  to  carry  out  their  contract,  which 
indeed  had  been  rescinded,  only  one>fifth  of  their 
proposed  capital  having  be^  raised,  and  had  it  not 
been  for  the  plaintiff  company  the  town  would 
have  been  left  in  darkness.  There  was  full  power 
to  amend  the  bill  at  the  hearing,  under  the  authority 
of  Earl  Damkjif  v.  ITie  London,  Chatham,  and  Dover 
Railway  Company  {infra)  and  Thomas  v.  Bernard 
{infra)  before  Kindersley,  V.  C. 

Cole,  Q.  C,  and  JUg^,  for  the  defendant  company,, 
insisted  that  the  commissioners  had  full  power  under 
the  Act  of  1788  to  break  up  the  streets  for  lighting 
the  town  with  gas.  The  word  "  lighting  "  included, 
all  land  of  lighting,  and  therefore  having  that 
power,  they  had  power  to  contract  with  the  defen- 
dant company,  and  not  having  properly  rescinded 
the  contract,*  the  information  so  far  must  faiL 
The  record  was  not  in  a  condition  to  permit  the 
court  to  decide  the  question.  It  was  admitted  that 
the  plaintiff  company  founded  their  case  upon  a 
contract  which  they  now  argued  had  been  absolutely 
rescinded  ;  and  no  amendment  at  the  hearing  could 
cure  that,  because  they  might  make  an  entirely  new 
case,  which  the  defendants  would  have  had  a  right  to 
answer.  The  defendant  company  might  light  the 
town  with  oil  if  they  chose,  until  they  could  get  gas 
and  complete  their  arrangements.      The  Sheffield 
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Gas  Compan/s  case  was  binding  on  this  court  and  had 
nerer  b«en  overruled.  The  defendant  company 
did  not  intend  to  disturb  anything  but  the  road,  but 
to  supply  private  houses  by  boring  under  the  pave- 
ment to  communicate  «ith  the  houses. 

Cotton^  Q.  C.  and  Fry,  for  the  Cambridge  Town 
Commissioners,  said— That  notice  of  the  rescind- 
ing of  the  contract  had  been  served  on  the  defen- 
dant company,  and  that  the  commissioners  had 
acted  throughout  with  perfect  bonafides^  there  being 
no  pretence  of  any  collusion  between  them  and  the 
defendant  company. 

Osborne,  Q.  C,  in  reply. 

Attorney  General   v.   Tke  Sheffield  Gat  Consumers" 

Con^iw,  8  Do  G.  H.  &  G.  804 ; 
2ieg.  v.  The  Longton  Gas  Campm^^  2  L.  T.  Bep.  N.  S. 

Attomeif- General  v.    The    United  Kingdom  Electric 

Telegraph  Company,  5  L.  T.  Rep.  N.  S.  838  ; 
Reg.  V.  Train  and  others,  6  L.  T.  Rep.  N.  S.  880 ; 
Attorney-General  Y.  Forbes,  2  M.  A  Cr.  123  ; 
Watts  V.  Hyde,  2  Pli.  406  ; 
Goldsmid  v.    Twtbriche    Wells,    ^c.  Commissioners, 

Ij.  Rep.  1  £q.  161 ;  14  L.  T.  Rep.  N.  S.  154 ; 
JSaH  Jktml*^  v.  The  London,   Chatham,  and  Dover 

RaUwoif  Vonwamf,  1  De  G.  J.  &  S.  20i,  219,  220 ; 

7Ii.  T.  Rep.N.S.  590; 
Cooke  V.  Foiies,  17  L.  T.  Rep.  N.  S.  371 ; 
BtUamy  v.  Sabine,  1  De  G.  &  J.  566 : 
ChUder  v.  CMlders,  1  De  G.  «8r  J.  482 ; 
Thomas  v.  Bernard,  5  Jar.  N.  S.  31 ; 
Walker  ▼.  Armstrong,  8  De  G.  M.  &  G.  581 ; 
Morgan's  Ch.  Ord.  217 ; 
15  &  16  Vict  c  86,  8.  5. 

The  ViOE-CaAKOBLLOR.— This  is  a  biU  and  infor- 
mation filed  on  the  6th  March  last,  by  her  Majesty's 
Attom^-General,  at  the  relation  of  the  Cam- 
bridge University  and  Town  Gas  Lig^t  Company. 
No  application  was  made  to  ^e  court  until  the 
28th  May,  when  an  injunction  was  moved  for,  that 
was  to  restrain  the  defendants  the  Cambridge  Con- 
■umera*  Gas  Company  (Limited),  and  the  commis- 
doners,  who  are  named,  sued  by  their  oterk,  Mr. 
Barlow,  from  breaking  up  the  streets  of  CamalMridge 
for  the  purpose  of  laying  down  gas  pipes  by  the 
defendant  company,  who,  it  is  admitted,  have  no 
Parliamentary  powers  for  doing  so.  But  at  that 
timo  the  defendants  bad  the  authority  of  the  eom- 
misaioners  for  paving  and  lighting  the  town  of 
Cambridge  under  the  Act  of  Parliament  of  1788, 
and  the  point  then  relied  upon  in  argument  was, 
that  inasmuch  as  the  Act  of  1788  was  passed 
before  gas  was  known,  the  powers  given  by  that 
Act  for  the  purpose  of  breaking  up  the  streets  for 
lighting,  would  not  extend  to  the  particular  mode 
of  lighting  which  was  unknown  at  the  time,  and 
for  many  years  after  the  Act  passed.  Upon  the 
matter  being  partially  opened,  it  occurred  to  roe 
that  it  would  be  far  better  that  the  cause 
should  be  heard;  and  after  strenuous  resist- 
smoe  when  Mr.  Cole  and  Mr.  Bigby  ably  per- 
formed tiieir  duty,  I  ordered  the  case  to  stand 
over,  and  the  cause  now  comes  on  upon  motion  for 
decree  on  affidavits  of  considerable  length  filed 
on  the  motion  and  since.  The  main  point  which 
has  been  argued,  and  which  is  a  point  of  the 
highest  importance,  is  the  general  question  whether 
an  individual  or  an  association  of  individuals  called 
a  company,  limited,  or  unlimited,  can  break  up  the 
streets  and  public  ways  of  a  town  for  the  purpose 
of  laying  down  gas  pipes,  water  pipes,  or  any  other 
pipes  for  any  other  pni|wse,  when  they  are  not 
attthorised  by  Act  of  Parliament  P  Now,  that  the 
preservation  of  public  streets  and  highways  in  a  town 
is  of  the  greatest  importance  to  every  inhabitant  or 
f  rsqoeoter  of  the  town,  can  admit  ol  no  doubt    The 


breaking  up  of  a  street,  whenever  it  takes  place, 
whether  it  be  for  the  purpose  of  water,  gas,  sewers,  or 
whatever  it  may  be,  is  always  an  annoyance  amount- 
ing to  a  nuisance.  But  it  is  an  annoyance  to  which  it 
is  the  common  interest  to  submit  when  done  under 
proper  authority  and  restriction,  and  aocordlnglyy 
in  all  gas  Acts,  and  in  the  general  gas  Act,  which 
regulates  all  such  companies  established  by  Act  of 
Parliament,  there  are  contained  restrictions  greatly 
for  the  benefit  of  the  public,  who,  on  the  one  hand, 
are  bound  to  submit  to  the  inconvenience  of  having 
the  public  ways  broken  up,  yet  also  on  the  other 
hand  have  the  protection  that  those  who  break  them 
up  must  cease  the  injury  as  soon  as  possible,  and 
are  liable  to  very  heavy  fines  and  penalties  if  they 
do  not  do  BO.  There  is  no  doubt  that  if  it  is  a 
company  authorised  by  Act  of  Parliament,  the 
general  Act  limits  a  time  for  all  these  things,  and 
imposes  the  penalties ;  but  if  the  streets  of  Cam- 
bridge or  any  other  town  are  liable  to  be  broken  up 
by  an  unauthorised  company  like  this,  a  joint-stock 
company  limited,  what  is  the  time  within  which 
they  are  to  be  laid  down  ?  What  is  the  protec- 
tion to  the  public  ?  There  is  none ;  they  are  merely 
at  the  will  of  this  joint  stock  company.  I  do  not 
find  that  it  has  been  doubted  by  any  judge  that 
the  breiJcing  up  of  the  public  streets  under  such 
circumstances  is  a  nuisance.  In  the  case  so  much 
relied  upon.  The  Sheffield  Gas  Consumers*  Company's  case 
(supra).  Turner,  L.  J.  and  Cranworth,  L.  C.  both 
expressly  stated  that  it  was  a  nuisance,  but  they 
thought  that  it  was  not  such  an  extent  of  nuisance 
as  called  for  or  would  justify  the  interference  of 
this  court.  That  decision  was  opposed  to  the 
very  strong  •opinion  of  Knight  Bruce,  L.  J. ; 
and,  as  I  have  said  in  the  course  of  the  argu- 
ment, which  I  now  repeat,  the  judgment  of  Knight 
Bruoe,  L.  J.  has  my  entire  and  cordial  assent, 
while  from  the  judgments  of  Cranworth,  L.  C.  and 
Turner,  L.  J.  I  wholly  and  entirely  dissent.  (The 
Vice-chancellor  read  passages  from  the  judgment 
of  Knight  Bruce,  L.  J.)  His  Lordship  proceeded : 
*^  These  illegal  proceedings,  effected  and  intended, 
present  and  future,  may  perhaps  well  be  said  in 
one  sense  to  be  of  a  temporary,  or  transitory,  and 
not  a  perpetual  or  permanent  kind ;  but  from  the 
nature  of  the  ease,  there  is  obviously,  1  think, 
another  and  probably  a  more  important  sense,  in 
which  a  cluuracter  of  perpetuity  or  permanence 
may  probably  be  ascribed  to  them.  It  has  been 
argueid  that  the  annoyance  (if  any)  felt,  and  possibly 
to  be  feared,  must  be  small,  slight,  and  unfit  for 
this  court's  interference ;  but  tlie  frequent  recur- 
rence for  ever,  or  during  a  period  probably  long 
and  unasoertainable,  of  an  annoyance  slight  in 
itself  (slight,  I  mean,  if  occurring  but  upon  a  single 
occasion,  or  recurring  only  at  very  rare  intervals) 
may  much  interfere  with  the  reasonable  convenience 
and  comfort  of  life.  Upon  the  evidence  now  before 
us,  it  is,  I  think,  reasonable  to  believe  that  during 
a  period  probably  long  and  unascertainable,  the 
defendants'  proceedings  under  consideration,  unless 
judicially  prevented,  will  unlawfully  be  of  frequent 
recurrence,  and  will  unlawfully  create  from  time 
to  time  inconvenience  to  persons  who,  as  tra- 
vellers or  passengers,  may  have  occasion  to  use  the 
public  streets  and  highways  in  Sheffield,  to  shop- 
keepers, and  other  inhabitants  of  the  town,  and  to 
the  plaintiffs ;  nor,  if  we  now  refuse  au  injunction, 
can  it  reasonably,  I  think,  be  denied  that  in  respect 
of  these  unlawful  proceedings,  actual  and  intended, 
redress,  remedy,  or  punishment  may  from  time  to 
time,  for  many  years  to  come,  be  sought  at  law 
criminally  ana  civilly,  as  well  summarily  or  other- 
wise to  a  very  inconvenient  and  burthcnsome  ex- 
tent of  diversified  litigation  at  the  instance  of  a 
variety  of  persons."  He  proceeds  :  "  This  the  de- 
fendants may,  it  is  true,  be  inclined  to  disregard.  * 
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On  those  grounds  Knight  Bruce,  L.  J.  was  strongly 
of  opinion  that  it  was  a  case  for  the  interference  of 
the  court,  but  the  two  other  learned  and  dis- 
tinguished judges  were  of  an  opposite  opinion.  I 
confess  the  more  I  have  read  these  judgments  (and 
I  believe  I  am  not  wrong  in  saying  that,  upon  an 
average,  this  case  of  the  Sheffield  Gas  Consumers' 
Company  is  cited  before  me  at  least  every  fort- 
night), having  had  occasion  to  read  the  case,  not 
with  reference  to  a  case  precisely  like  this  which  is 
now  before  me,  but  for  the  general  rules  laid  down 
— the  more  I  have  read  those  judgments  the  more 
I  am  surprised  that  two  learned  judges,  with  whose 
views  I  generally  entirely  concur,  should  have  come 
to  the  conclusion  that  the  general  unlimited  licence 
exercised  by  an  unauthorised  company  to  break  up 
the  streets  of  a  great  town  like  Sheffield,  was  not 
such  a  nuisance  as  imperatively  called  for  the 
interference  of  this  court.  My  opinion  is  that  it  is 
one  of  the  greatest  nuisances  to  which  the  public 
in  general,  and  the  inhabitants  of  a  town  in  par- 
ticular, can  be  exposed.  It  is  a  nuisance  to  which 
they  never  ought  to  be  exposed,  unless  under  due 
authority,  where  those  who  are  exposed  to  it  can 
exercise  some  control  and  see  that  the  power  is  ex- 
ereised  within  due  limits ;  but,  however,  that  was 
the  opinion  of  those  two  learned  judges-^not  that 
they  did  not  think  it  a  nuisance ;  they  both  of  them 
said  it  was  a  nuisance,  but  they  did  not  know 
whether  it  would  be  decided  at  law  to  be  a  nuisance. 
Yet  the  very  proceedings  in  this  case  were  after- 
wards, upon  an  indictment,  decided  by  the  Court 
of  Queen's  Bench  to  be  a  nuisance,  and  I  cannot 
help  thinking  that  if  the  Court  of  Appeal  in  that 
case,  instead  of  deciding  the  case  before  the  indict- 
ment had  been  tried,  had  waited,  as  is  the  usual 
practice  of  the  court,  until  after  it  had  been  tried, 
those  two  learned  judges  would  have  concurred  with 
their  learned  brother,  Knight  Bruce,  L.  J.,  in  con- 
sidering that  that  which  was  a  nuisance  at  law,  as 
it  was  decided  to  be,  and  which  in  its  nature  must 
necessarily  be  continually  recurring,  was  that  kind 
of  nuisance  which.it  was  the  duty  of  this  court  to 
atay  by  injunction.  On  these  grounds,  therefore, 
unless  I  find  that,  in  accordance  with  the  subsequent 
authorities,  I  cannot  do  so,  if  this  case  of  the 
Atiomejf' General  v.  The  JSAejffUid  Gas  Company  is  not 
the  law  of  the  court,  applicable  to  the  particular 
circumstances  now  existing,  it  is  so  wholly  opposed 
to  my  own  judgment  that  I  shall  not  follow  it  un- 
less I  find  myself  absolutely  obliged  to  do  so.  And 
I  am  very  glad  to  have  had  the  opportunity  (and  I 
trust  other  judges  will  agree  with  me)  of  expressing 
my  total  dissent  from  the  doctrine  that  anybody, 
any  individual  or  any  association  of  individuals,  be 
it  a  company  or  otherwise,  are  to  have  an  unlimited 
authority  to  break  up  the  public  ways  of  a  town, 
having  no  restriction  by  Act  of  Parliament,  and 
having  no  power  whatever  to  do  so.  But  I  am  happy 
to  say,  although  I  felt  pressed  for  some  time  by  the 
authority  of  these  two  learned  judges,  I  cannot 
help  thinking,  on  the  whole  of  the  authorities,  that 
I  am  totally  liberated  by  the  subsequent  decisions  ; 
because  it  would  be  indeed  a  very  lamentable 
thing  if  upon  such  a  subject  as  this  the  courts 
of  law  and  equity  were  totally  at  variance. 
Now,  I  entirely  subscribe  to  the  doctrine  which  has 
been  urged,  that  it  does  not  follow  because  you  can 
maintain  and  succeed  in  an  action  at  law,  you, 
therefore,  can  obtain  an  injunction  in  equity.  I 
have  myself,  on  many  occasions  during  the  short 
period  I  have  sat  here,  acted  on  that  principle,  and 
refused  to  grant  injunctions  where  I  hare  been 
satisfied  that  the  injury  is  not  material,  although 
it  is  a  case  in  which  I  have  been  satisfied  probably 
that  on  an  action  at  law  being  brought  a  verdict 
and  judgment  would  be  obtained.  But  where  the 
injury  is  plainly  of  an  obvious  and  serious  cha- 


racter, then  I  think  it  becomes  the  duty  of  this 
court  to  interfere,  to  prevent  either  the  necessitjr  of 
those  who  are  a£fected  by  the  nuisance  being 
obliged  to  bring  frequent  actions,  prefer  frequent 
indictments,  or  take  any  other  proceedings,  frequently 
calling  upon  them  to  be  in  litigation.  Now,  that 
this  opening  public  streets  is  not  allowable,  I  think 
cannot  be  more  strongly  decided  than  it  has  been 
in  the  Longton  caae^  29  L.  J.  118,  M.  C,  which  has 
been  so  much  referred  to  and  commented  upon. 
Now  this  case  is  a  remarkably  strong  one,  for  this 
reason:  In  the  town  of  Longton,  which  is  in 
Staffordshire,  there  existed  an  Act  of  Parliament, 
authorising  the  commissioners  who  made  these 
openings  to  open  all  the  streets  in  Longton  for  the 

Surpose  of  lighting  the  public  streets — that  is  for 
ghtiug  the  town  ;  but  they  had  no  authority  what- 
ever to  make   communications  from  their   main 
pipes  for  the  purpose  of  lighting  private  dwelling- 
houses.    Having  therefore  no  Parliamentary  power 
for  the  purpose  of  lighting  private  dwelling-houses, 
they  took  a  course  which  probably  would  have  been 
thought  very  reasonable.    They  opened  up  com- 
munications by  means  of  trenches  from  their  main 
pipes,  which  I  assume  to  be  in  the  centre  of  the 
street  to  the   dwelling-houses,    which,  of  course, 
bounded  the  streets.     They  were   indicted.    The 
matter  was  tried  in  the  Court  of  Queen's  Bench, 
and  decided,  Cockburn,  C.  J.  giving  the  judgment 
of  the  court,  which,  as  I  shall  show  in  the  case  I 
am  about  to  refer  to  in  a  moment  was  the  weU- 
considcred  and  mature   judgment  of  that  court. 
Now  bearing  in  mind  the  very  extraordinary  cir- 
cumstances under  which  this   case  was  broaght 
before  the  court  by  indictment,  Cockburn,  C.  J., 
having  stated  the  circumstance  that  they  had  the 
power  for  public  purposes,  but  that  they  had  none  for 
private  purposes,  said  that  the  question  was  whether 
this  was  an  indictable  offence.    Now  does  that  court 
concur  with  Cranworth,  L.  C,  and  Turner,  L.  J.  that, 
as  a  general  proposition,  opening  the  public  streets, 
breaking  up  tiie  public  ways  of  a  town  is  a  nuisance 
so  trivial  and  unimportant — infinitesimal  as  it  is 
called  by  Lord  Cranworth — that  this  court  cannot 
interfere  and  ought  not  to  interfere  against  it?  The 
Court  of  Queen*s  Bench,  by  the  mouth  of  Cockburn, 
C.  J.,  says,  "  The  case  is  not  one  "  (that  is,  the  case 
of  opening  these  trenches^  '*of  absolute  necessity 
either  for  the  party  or  for  the  public,  as  in  the  case  of 
a  hoarding  required  during  the  repairing  of  a  house 
to  protect  the  public,  or  as  in  the  case  of  putting  a 
ladder  against  a  house  to  clean  windows,  or  to  escape 
in  the  case  of  fire.    General  convenience  is  greatly 
against  the  allowing  private  persons  or  companies, 
without   Parliamentary  powers,  to  interfere  from 
time  to  time  with  the  public  streets.    The  making 
such  opening  from  time  to  time  for  water,  gas, 
sewerage,   and  other  purposes,  and  the  opening 
of   the   streets   for  repairs    and  alterations    are 
a  serious  inconvenience,  even  when  done  under  die 
restrictions  such  as  an  Act  of  Parliament  puts  ui>on 
the  persons  clothed  with  Parliamentary  aathority 
so  to  act,  and  it  would  be  difficult  to  see  how  far  the 
annoyance  might  extend  if  unauthorised  dealings  of 
this  nature  with  the  highways  were  allowed  to  every 
private  person."  The  proposition  here  is  that  this  is 
a  private  person — ^this  is  a  joint-stock  company, 
with  its  capital  unsubscribed  for,  a  little  money 
paid  up ;  and  I  am  at  a  loss  to  see  on  what  princif^e, 
if  this  joint-stock  company  is  entitled  to  do  it,  there 
may  not  be  ten  other  joint-stock  companies  in  Cam- 
bridge claiming  to  exercise  the  same  right.    This 
company  is  established,  I  suppose,  by  one  set  of 
merchants  or  traders  in  the  town  of  Cambridgei, 
and  if  another  set  of  merchants  or  traders,  in  tiie 
same  town,  thought  fit  to  establish  another  com- 
pany, on  the  principle  contended  for  by  the  defen- 
dants, they  have  a  right  to  hare  unlimited  lioeoce 
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to  break  np  the  highways.    Another  company  af  ter- 
vards  may  do  the  same  thing,  and  then  the  inhabi- 
tints  of  Cambridge  may  never  know  when  they 
may  be  able  to  paas  through  the  streets.    There- 
fore, Cockbum,  C.  J.  says  this :  '*  Is  erery  private 
person  to  be  at  liberty  to  open  the  streets  for  laying 
down  a  pipe  to  any  gas  works,  or  to  any  condait  of 
water,  or  to  any  well  or  fountain  in  a  market-place? 
How  far  is  such  a  right  to  extend,  if  everybody  may 
lay  down  such  a  pipe  from  the  nearest  water  or  gas 
-^ow  great  would  be  the  inconvenience  from  the 
continual  opening  of  the  streets  for  the  first  laying 
down  and  for  the  constantly  recurring  purpose  of 
repairing?     Were  such  private  rights,  as  to  gas, 
sewerage,  and  water  pipes,  to  be  allowed,  the  high- 
ways would  be  in  a  constant  state  of  obstruction. 
The  present  is  an  exceptional  case,  where  it  happens, 
from  the  fact  of  the  mains  being  laid  for  public 
purposes,  that  it  is  more  easy  to  get  at  the  supply 
of  gas  than  in  ordinary  cases ;   but  this  ought  not 
to  affect  the  principle.    The  case  does  not  seem  to 
us  to  fall  within  what  may  be  called  the  ordinary 
incidents  and  rights,  which,  in  common  sense  and 
from  common  use,  are  understood  to  appertain  to 
the  enjoyment  of  property.    On  the  contrary,  such 
a  right  as  is  here  claimed,  of  interfering  with  the 
streets,  is  never  exerdsed  except  under  the  autho- 
rity of  Acts    of    Parliament,    conferring   special 
powers,  with  great  care  and  under  proper  control, 
in  the  case  of  gas,  by  placing  the  companies  sup- 
plying it  under  the  provisions  of  the  Gteneral  Gas 
Works'  Clauses*  Act^  according  to  which  the  parties 
are  subjected  to  wholesome  restrictions,  and  to  the 
control  of  the  magistrates.    We  think,  therefore, 
that  the  obstructions  in  question  are  indictable,  and 
that  the  conviction  was  right,  and  the  verdict  must 
be  entered  accordingly."    Now,  with  regard  to  the 
opinion  of    Lord  Cranworth  in  the  case  of   the 
Sheffield  Gas  Company,   I  cannot  help  thinking 
that  that  must  be  considered  as  considerably  modi- 
fled  by  what  he  said  in  the  somewhat  analagous  case 
of  Bnadhent  t.  The  Impjerial  Qaa  Company,    There, 
it  is  well  known,  the  object  of  the  bill  was  to  pre- 
vent a  nuisance  by  a  gas  company,  not  a  gas  com- 
pany unauthorised  by  Act  of  Parliament  for  opening 
the  mains,   but  sending   forth   noisome   effluvia, 
which  destroyed  the  vegetation  in  the  plaintiff's, 
garden,  near  the  Thames,  at  Battersea,  or  some- 
where in  that  neighbourhood.     Now,  the  plain- 
tiff had  brought  an  action ;  the  action  had  been 
referred    to    an    arbitrator;   the   arbitrator   had 
made    an    award    in    favour    of     the    plaintiff, 
namely,  that  he  did  sustain  damage.    The  matter 
came  before  Lord  Cranworth,  when  Lord  Chan- 
cellor in  1857,  that  is,  four  years  after  the  Sheffield 
Gas  case,  and  he  speaks  of  the  Sheffield  Gcu  case  in 
this  way : — ^  It  was  argued  before  me,  as  it  had 
been  beifore  Wood,  V.C.  that  the  plaintiff  was  not 
entitled  to  any  relief,  independently  of  that  clause, 
upon  the  ground  that  this  court  is  not  bound  to 
issue  an  injunction,  and  that)  in  issuing  an  injunc- 
tion, whether  interlocutoiy,  or,  at  the  hearing  of 
the  cause,  perpetually,  it  will  take  into  account,  to 
some  extent  at  least,  the  comparative  injury  that 
would  result  to  the  parties  respectively  from  issuing 
or  withholding  the  injunction.    Now,  I  gave  full 
attention  to  this  argument,  and  I  consider^  it  as  it 
was  going  on,  and  afterwards  with  a  view  to  satisfy 
myself  as  to  the  state  of  the  law  upon  that  subject, 
and  particnUrlv  with   reference   to   the  case  of 
AUormey- General  r.  The  Sheffield  Gas  Consumers*  Com- 
pamff  in  which  this  court  had  acted  upon  that  prin- 
dpie  where  clearly  a  nuisance  was  perpetrated  by 
the  gas  company.    There  the  court  refused  to  inter- 
fere by  injunction.     I  have  used  the  expression 
'dearly  a  nuisance,'  as  the  ground  of  the  judgment 

STooeeded  upon  that  assumption,    although,    un- 
oubtedly,  some  members  of  we  court,  myself  and, 
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I  believe,  Turner,   L.J.,  did   throw  out  a  doubt 
whether  it  could  be  considered  a  nuisance;  inas« 
much  as,  though  the  company  had  no  legal  authority 
to  take  up  the  soil,  in  order  to  put  their  pipes  down, 
yet^  as  they  were  lawfully  constituted  a  company, 
and  the  Legislature  had  contemplated  the  possibility 
of  such  a  company  existing  lawfully  without  an  Act 
uf  I'arliament,   their  works,  from  the  nature  of 
thin^^s,  could  not  be  carried  on  without  taking  up 
the  soil  of  the  road  or  street  for  a  short  time,  and 
we  had  some  doubt,  therefore,  whether  the  Legis« 
lature  might  not  be  considered  as  sanctioning  sudi 
a  use  of  the  public  highway.    Those  doubts"  (he 
says)  "  have  since  been  entirely  removed  by  a  decision 
of  the  Queen's  Bench,  upon  the  trial  of  that  case, 
when  it  was  determined  that  there  was  no  authority 
in  anybody,  without  an  express  Act  of  Parliament, 
to  take  up  or  interfere  with  the  pavement  of  a 
street,  or  the  soil  of  a  road,  and  that  the  company 
by  so  doing  were  necessarily  guilty  of  a  nuisance, 
and  might  be  proceeded  against."    Now  I  read  that 
as  an  admission  by  Lord  Cranworth  that  if  it  had 
been  before  him  and  his  learned  brother.  Turner, 
L.  J.,  when  the  case  was  dedded  that  it  was  a  nui- 
sance, that  their  decision  would  have  been  the  other 
way ;  and  1  read  it  therefore  as  an  admission  by 
him  that  it  was  only  because  it  was  not  a  nuisance 
that  thdr  judgments  were  as  they  stood.    Ho  pre- 
ceeds :  *'  But  whether  that  be  so  or  not,  it  is  quite 
clear  the  judgment  of  this  court  proceeded  upon  the 
assumption  that  there  was  a  nuisance,  though  it 
would  not  interfere  by  injunction  where  the  evil 
was  so  infinitesimal  to  the  persons  complaining. 
Then,  a  little  lower  down,  on  page  4G2,  he  says, 
''Now,   attending   to    the   principles    laid   down 
in   that  case,  I  cannot  come  to  the   conclusion 
that  there  was  anything  there  decided  to  warrant 
this  court  in  withholding  the  relief  of  an  injunc- 
tion to  a  person  seriously  and  constantly  injured 
by   unlawful  acts.    If   it  should  turn   out   that 
the  company  had  no  right  so  to  manufacture  gas 
as  to  damage  the  plaintiff's  market  garden,  I  have 
come  to  the  conclusion  that  I  cannot  enter  into  any 
question  of  how  far  it  might  be  convenient  for  the 
public  that   the  gas  manufacture  should  go  on.'* 
There   he  is  speaking  as  to  the  plaintiff  being 
obliged  to  bring  frequent  actions,  and  it  was  agreed 
he  might  from  time  to  time  bring  actions  for  the 
nuisance.    He  says :  '*  But  unless  the  company  had 
such  a  right,  I  think  the  present  is  not  a  case  in 
which  this  court  can  go  into  the  question  of  con- 
venience or  inconvenience,  and  say  where  a  party  is 
substantiially  damaged  that  he  can  only  be  com- 
pensated by  bringing  an  action  toties  quoties.    That 
would  be  a  disgraceful  state  of  the  law,  and  I  quite 
agree  with  the  Vice-Chancellor  in  holding  that  in 
such  a  case  as  this  the  court  must  issue  an  injunc- 
tion, whatever  may  be  the  consequences  with  regard 
to  the  lighting  of  the  parishes  and  districts  which 
this  company  supplies  with  gas."    Now,  there  Lord 
Cranworth  puts  it  very  much  on  the  ground  that  if 
the  plaintiff  did  not  get  an  injunction,  he  would  have 
to  bring  an  action  toties  quoties.  The  same  prindple, 
I  say,  is  perfectly  clear  to  me  from  the  decision  of 
the  ('Ourt  of  Queen's  Bench.    In  every  case  in 
which  this  limited   company  proceed  to  open  the 
pavements  or  the  highways  of  the  public  streets  of 
Cambridge  they  would  be  liable  to  an  indictment, 
which  indictment,  according  to  the  decision  of  the 
Longton  case,  must  be  successful ;   and  upon  tho 
prindple  of  which  Lord  Cranworth  decided  that  the 
plaintiff  in  the  Broadbent  case  should  be  protected 
in  bringing  frequent  actions.    I  say  it  is  also  the 
duty  of  tlUs  court  to  protect  these  parties  from 
bdng  obliged  to  prefer  frequent  indictments  to 
restrain  a  nuisance  in  the  town  of  which  they  are 
inhabitants,  or  in  which  they  are  interested.    The 
principle  of  the  Longton  case  I  need  only  say  camo 
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agaia  under   the  coDgidcration   of   the  Court   of 
Queen's  Bench  in  the  case  of  Reg.  v.  Tram.    Mr. 
Train,  as  is  well  known,  was  a  person  who  suggested 
a  plan  of  laying  down  public  tramways  in  the 
streets  of  London,  or  the  roads  adjoitiint;  London, 
and  for  running  a  particular    kind  of    omnibus, 
which  certainly  precluded  the  public  from  using 
that  part  of  the  road.    He  was  indicted  for  it ;   the 
indictment  was  successful,  and  the  indictment  led 
to  the  necessity  of  his  abandoning  these  tramroads. 
But  we  also  haye  it  solemnly  decided  by  the  Court 
of  Queen's  Bench.    Crompton,  J ,  in  delivering  the 
judgment  of  the  Court  of  Queen's  Bench,  says: 
**  A  carriage  meeting  an  omnibus  running  on  one  of 
them  cannot  give  and  take  the  road.    The  case  is 
like  that  of  Beg,  v.    The  United  Kingdom   Electric 
Telegraph  Compani^   (^Limited),  which  we  have  just 
disposed  of,"  which  I  shall  have  to  say  a  word 
about,  *'and  others  of  a  similar  nature.    It  also 
falls  within  lieg.  v.  Longtoa  Gas  Company  (Litnited)^ 
with  which  we  took  a  good  deal  of  pains."    That 
is,  the  Court  of  Queen's  Bench  took  a  great  deal 
of   pains,  where  a  gas  company,   without    being 
authorised  by  statute,  opened  trenches  in  the  streets 
of  a  town  for  the  purpose  of  laying  down  gaspipes, 
and  this  was  adjudged  a  nuisance.    *'If  persons," 
— ^now  this  paragraph  is  material  to  the  decision,  be- 
oause  it  is  immaterial  whether  it  is  persons  or  an 
association  called  a  limited  company — "  if  persons 
wish  for  power  to  act  as  the  defendants  acted  here, 
they  must  take  the  usual  regular  and  constitutional 
course  of  getting  the  protection  of  the  Legislature. 
Then  was  there  any  evidence  to  go  to  the  jury  that 
this  was  a  proper  use  of  the  highway  ?    I  think  not. 
It  was  put  that  these  tramways  would  enable  per- 
sons to  pass  conveniently  from  A.  to  B. ;  so  would  a 
railway,"  that  is  immaterial  to  the  present  purpose. 
The  only  direct  autiiority  upon  this    branch  of 
the  case,  which  has  been  suggested  to  be  of  any  im- 
portance, is  the  case  before  the  Master  of  the  Rolls, 
which  is  reported  in  80  Beav.    That  is  a  case  in 
which  the  Electric  Telegraph  Company,  without 
any  Parliamentary  or  other  authority,  thought  fit 
to  take  possession  of  a  portion  of  the  soil  by  the 
side  of  the  turnpike  road.    Then  they  erected  a 
post  for  their  telegraphic  liaes,  and  for  that  an  in- 
formation was  filed,  at  the  relation  of  Baron  Botbs- 
child,  who  in  that  case  became  the  plain ti£F.    The 
case  coming   before  the  Master  of  the  Rolls,  I 
take  it  to  be  perfectly  clear,  if  he  had  thought 
that    the    Sheffield    Giu     Company's    case   was    a 
final  authority  upon  the  subject,  he  would  have 
decided  that  the  putting  up  Uiese  posts  by  plain- 
tiff, not  in  the  centre  of  the  road  or  anything 
which   could   interfere   with  the  traffic,    but   as 
it  appears   on  the   statement  of  the  case  on  the 
ground  adjoining  the  road,  was  a  nuisance  of  so 
trivial  a  character,  that  it  was  a  case  in  which 
the  interference  of  the  court  was  not  necessary. 
What  course  did  the  Master  of   the  Rolls  take  ? 
He  ordered  it  to  stand  over  in  order  that  the  legal 
right  might  be  ascertained ;  that  is  by  an  indictment. 
Accordingly  he  says,  **The  case  depends  on  the 
legal  right,  which  must  be  established  to  the  satis- 
faction of   the  court,  before  the  equity  can  be 
administered ;  without  it,  it  would  be  impossible  to 
say  that  either  the  acts  of  the  company  or  the  works 
amounted  to  a  nuisance.    The  one  side  insists  that 
the  works  cause  an  obstruction ;  and  on  the  other 
side  persons  are  found  to  say  they  do  not ;  but  no 
tribunal  is  so  fit  to  try  this  question  of  fact,  as  a 
jury  who  wiU  have  the  assistance  of  a  judge  to 
direct  them  as  to  the  law."   The  matter  stood  over, 
it  was  tried,  and  it  is  in  the  note  to  2  B.  &  Sm. 
It  was  found  to  be  a  nuisance.    Crompton,  J.,  in 
the  passage  I  have  just  read  says,  *^  In  the  Eiectric 
Telegraph    Compcmy's   case,    which   they  had   just 
disposed  of,  tk^  had  disposed  of  it  by  deciding 


it  was  a  nuisance.    I  take  it  to  be  perfectly  dear,, 
and  I  concur   in  the  observations  of   Mr.  Cole, 
that  it  does  not  necessarily  follow  that  when  the 
matter  stands  over  in  order  that  the  legal  right 
may  be  decided,  when  the  legal  right  is  decided 
the    court   will    grant   an    injunction.     It    only 
goes  to  this  extent ;  if  the  legid  right  is  not  estab- 
lished, the  bill  will  be  dismissed ;  it  does  not  neces- 
sarily follow  if  it  is  established  that  the  injunction 
would  be  granted."    But  I  take  it  as  perfectly  clear 
in  the  Electric  Telegraph  Company's  case,  the  Master 
of  the  Rolls  intended  to  grant  an  Injunction  if  the 
result  of  the  legal  proceedings  was  that  it  should  be 
found  to  be  a  nuisance.    It  was  shown  at  law  to  be 
a  nuisance,  and  it  was  never  again  brought  before 
the  court  of  equity,  because  I  see  the  note  in  Best 
&  Smith  states  that  the  Eiectric  Telegraph  Com- 
pany finding  themselves  thus  embarrassed,  it  being 
impossible  for  them  to  carry  on  their  business, 
while  every  individual  had  the  power  of  obtaining 
an  indictment  against  them,  thought*  fit  to  obtain 
an  Act  of  Parliament,  and  that  Act  having  been 
obtained,  I  think  some  one  said  the  company  paid 
the  cost  of  the  litigation,  and  the  matter  ended. 
But  at  all  events  they  armed  themselves  with  the 
Parliamentary  power  without  which  it  was  impos- 
sible to  go  on  with  the  business,  because  they  were 
in   fear  of   these  frequent  indictments.    I  say  if 
this  limited  company  were  to  attempt  to  act  as  was 
done  in  that  case,  it  is  my  deliberate  opinion  that  it 
would  be  impossible  for  them  to  carry  out  the  scheme 
of  lighting  the  town  of  Cambridge  without  Parlia- 
mentary powers,  because  they  are  liable  at  every 
step  they  take  to  an  indictment  being  preferred 
against  them.  On  these  g^unds  I  come  to  the  conclu- 
sion on  the  general  question,  which  has  been  argrocd 
before  me  fully  and  ably  on  both  sides,  that  the  break- 
ing up  of  Uie  public  streets  by  an  unauthorised  com- 
pany like  this  defendant  company,  is  illegal.    It  is  a 
nuisance,  and  is  a  nuisance  of  a  serious  and  impor- 
tant a  character,  which  must  in  the  very  nature  of 
things  be  so  frequently  repeated,  that  it  is  my  duty 
in  the  present  state  of  the  law  to  give  my  decision 
against  the  company,  to  hold  that  they  are  doing 
wrong,  and  must  be  enjoined  by  this  court  from 
a  repetition  of  opening  any  other  part  of  the  streets 
than  those  whch   have  been  already  opened.     I 
stated  in  the  course  of  the  argument  I  could  not 
give  a  mandatory  injunction  to  remove  those  pipes 
which  have  been  put  down.    It  is  not  at  all  neces- 
sary to  do  that,  because  being  down   and    once 
covered  it  will  not  in  the  slightest  degree  interfere 
with  the  traffic  until  they  re*  open  the  streets  to 
take  them  up :  that  is  to  say,  to  order  them  to  tidce 
them  up  again  would  be  to  order  them  to  repeat  the 
nuisance,  which,  I  think,  is  not  to  be  tolerated. 

Now,  I  have  so  far  proceeded  as  if  this  case  had 
come  on  the  record  fully  raising  these  questions 
because  it  has  been  so  argued,  and  as  if  I  was  now 
in  a  situation  generally  to  decide  this  question  ;  but 
now  comes  a  very  important  circumstance,  whi^  I 
am  not  at  liberty  to  overlook :  that  the  information 
and  bill  was  filed  on  the  5th  March  last,  and  that 
when  the  motion  came  before  me  on  the  28th  May, 
this  body  had  the  authority  of  the  commissioners 
of  the  town  of  Cambridge  by  Act  of  Parliament  for 
what  they  were  doing.  The  Act  of  1788,  which  has 
been  so  frequently  referred  to,  is  an  Act  for  the 
better  paving,  cleansing,  and  lighting  the  town 
of  Cambridge,  for  removing  and  preventing  ob- 
structions and  nuisances,  and  for  widening  the 
streets,  lanes,  and  other  passages  within  the  said 
town.  The  66^  and  69th  sections  of  this  Act  were 
relied  npon,  and  it  was  argued  by  the  counsel  fer 
the  Attorney-General  and  the  plaintiffs  that  what 
the  defendants  were  doing  was  illegal,  because  it 
could  not  authorise  it  for  the  purpjEe  of  lighting 
with  gas,  because  gas  was  unkooar;!  at  the  time  the 
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Act  was  pused.    Now,  I  re/erred  to  the  case  of 
JMud  Y,  KingtcoUj  which  I  have  not  at  hand^  hut  it 
ig  a  well-known  and  analogous  case.  Dand  r.  Kings- 
eoU  was  a  case  where  a  right  of  way  was  reserred 
to  a  mine  for  carts,  waggons,  carnages,  and  so 
forth.    It  was  a  Tory  old  reservation,  long  hefore 
'  locomotiTe  engines  were  known.    It  was  there  ar- 
goed  there  oonid  he  no  right  of  using  this  right  of 
way  fw  the  purpose  of  locomotiTe  engines,  because 
tb^  were  not  known  at  the  time  when  that  reserva- 
tion was  made.    In  Bishop  v.  North  it  was  held  that 
the  right  of  way  for  carriages,  waggons,  and  so  forth 
was  a  right  of  way  for  all  improvements  in  carriages, 
waggons,  and  so  forth,  and,  therefore,  that  it  would 
not  be  a  reasonable  construction  to  say  because  old 
and  ill-constructed  waggons  were  in  use  when  the 
reservation  was  made,  therefore,  that  those  in  whose 
favour  it  was  made  were  bound  in  all  times  to  use 
ill-constructed  waggons,  and  so  forth.    On  the  same 
principle  I  shall  hold,  in  this  case,  that  the  right  of 
breaking  up  the  street  for  lighting,  is  a  right  of 
breaking  up  for  every  improved  mode  of  lighting, 
and  therefore,    that   those   who  have  the  power 
of  taking  up  the  pavements  for  the  purpose  of 
lighting  may  break  up  the  pavements  for  the  pur- 
nose  of  the  best  mode  of  lighting  which  exists. 
Now,  it  turns  entirely  on  the  &3th  and  59th  sections. 
The  58th,  I  may  state,  is  one  which  vests  all  the 
pavements,    sewers,    and  drains   in  the   commis- 
sioners ;  and  then  the  69th  says,  *'It  shall  be  lawful 
for  the  commissioners,  or  any  five  or  more  of  tiiem, 
from  time  to  time,  and  at  all  times  when  and  so 
often  as  they  shall  think  proper,  to  cause,  order, 
and  direct  all  or  any  of  the  present  or  f  ^iture  pave- 
ments in  the  streets,  lanes,  passages,  and  places,  as 
well  in  those  parts  used  by  carriages  as  those  used 
by  foot  passengers,  to  be  taken  up,  and  the  streets, 
lanes,  passages,  and  places  to  be  paved,  relaid, 
repaired,  raised,  lowered,  or  altered ;  and  also  the 
piesent  sewers,  cesspooli,  drains,  or  watercourses 
to  be  altered  in  such  manner  as  they  shall  think 
proper;    and  to   make  proper   sewers,   cesspools, 
drains,  or  watercounes  for  the  conveyance  of  the 
water  from  the  surface  of  the  carriageways  or  high- 
ways; and  all  such  footpaths,  where  practicable, 
to  be  paved  with  flagstones  or  smootii  pavement ; 
and  all  the  horseways  and  carriage-ways  with  good 
lag-stone,  pebbles,  or  such  other  materials  as  the 
commissioners,  or  any  five  of  them,  shall  think 
proper;  and  also  to  cause,  order,  and  direct  the 
several  streets,  lanes,  passages,  and  places  to  be 
cleaned  and  lighted,  and  all  the  annoyances,  obstruc- 
tions, nuisances,  and  encroachments  to  be  removed, 
and  proper  sewers,  drains,  cesspools,  sinks,  gutters, 
or  watercourses  to  be  made  for  conveying  the  water 
off  and  from  the  several  streets,  lanes,  passages,  and 
places,  and  the  several  houses  and  other  buildings 
in  the  town,  in  such  manner  as  the  commissioners, 
or  any  five  or  more  of  them,  shall  think  proper;  and 
the  persons  to  be  appointed  by  them  for  the  purposes 
aforesaid  shall  and  hereby  have  full  power  and 
authonty  to  do  the  same."    Now,  I  find  from  my 
Botes  that  Sir  Boundell  Palmer,  when  the  motion 
was  on,  argued  that  there  was  no  power  by  this 
section  to  break  up  the  pavements  for  the  purpose  of 
lighting.    No  doubt  it  is  not  so  in  express  language, 
because,  nothing  but  oil  lamps  being  known  at  that 
time,  it  would  only  have  been  necessary  to  break  up 
the  pavements  for  the  purpose  of  putting  the  lamp- 
posts in;    but  as  it  contains  a  general  power  of 
breaking  up  the  pavements  for  cleansing,  lighting, 
and  watering,  I  hold  the  proper  construction  is 
that  they  have  a  power  to  break  up  for  the  purpose 
of   lighting,    and  of   communicating   Ught,  in  a 
manner  which  was  unknown  at  that  time,  to  private 
dweUing- houses,  by  means  of  pipes  communicating 
with  the  main  gas-pipes.     Then  I  also  think  that 
not  only  had  they  the  power  of  breaking  up  for 


the  purposes  of  lighting,  as  well  as  those  other 
purposes,  which  were  not  in  the  contemplation  of 
the  Legislature  that  it  would  be  necessary  to  break 
up  for;  but  I  think  the  object  of  Uie  Legislature 
was  to  give  the  commissioners  power  to  break  up 
the  roads  and  pavements  for  any  purpose  contem- 
plated by  the  Act,  that  is  for  cleansing  and  lighting 
the  town.  They  are,  therefore,  in  my  opinion, 
authorised  by  this  Act  to  open  the  pavements  and 
break  up  the  ways  for  the  improved  mode  of  light- 
ing, which  is  the  improved  mode  brought  in  by  gas. 
On  that  point,  therefore,  I  am  against  the  plaintiffs. 
The  result  of  this  is,  that  when  this  information  was 
filed,  if  it  had  been  brought  on  upon  the  materials 
which  existed  at  the  28th  May,  it  would  have  been 
my  duty  to  dismiss  it,  because  not  only  had  they 
by  the  words  of  the  Act  of  Parliament  the  power 
of  doing  this,  but  to  remove  all  possibility  of 
doubt,  the  contract  which  was  then  in  force,  and 
remained  in  force  until  the  2nd  June,  by  the  90th 
clause,  provided  thus :  "  For  the  purpose  of  carrying 
into  effect  this  contract,  the  company  may  break  up 
any  street ;  but  neither  this  provision  nor  any  other 
provision  herein  contained  shall  prejudice  or  be 
deemed  to  abridge  the  power  and  right  which  th& 
company  may  hereafter  possess  under  any  Act  of 
Incorporation  obtained  by  them  on  the  termination 
of  this  contract."  The  Inll,  therefore,  was  filed  on 
the  5th  March,  and  when  the  motion  was  made 
before  me  on  the  28th  May  this  limited  company 
were  armed  with  the  authority  of  the  commis- 
sioners, who  had  the  power  to  give  it  to  them; 
and,  so  far  from  their  acting  without  a  legal 
authority,  they  were  acting  under  a  legal  autho- 
rity, and  if  it  had  not  been  for  the  revocation  of 
that  authority  by  the  meeting  of  the  2nd  June, 
it  would  have  been  my  duty  to  dismiss  this  in- 
formation, and  I  think  I  must  have  dismissed  it  with 
costs.  But  on  the  2nd  June  a  meeting  took  place, 
and  I  have  no  doubt  the  suggestion  made  by  Mr. 
Cole  is  right;  probably  both  parties  whipped  up 
their  friends,  and  got  as  many  as  they  could,  and 
although  the  majori^  were  in  favour  of  the 
limited  company  at  the  first  meeting,  it  turned 
out  to  be  in  favour  of  the  gas  company  autho- 
rised by  Act  of  Parliament  at  the  second.  At 
all  events  they  had  this.  I  am  bound  to  say  that^ 
hi  my  opinion,  the  commissioners  acted  most  im- 
properly, and  in  a  most  unbusinpsslike  manner,  in 
entering  into  this  contract  on  the  21st  Jan.  For 
it  appears,  on  the  facts  before  me,  that  having  a 
company  which  had  existed  since  1834,  which 
lighted,  I  am  satisfied  upon  the  evidence,  the  town 
of  Cambridge  in  a  satisfactory  manner,  at  a  mode- 
rate rate,  and  with  ordinarily  good  gas,  thoy  throw 
them  overboard  at  once  and  enter  into  a  new  con- 
tract to  have  the  town  supplied  by  a  new  limited 
company,  whose  articles  of  association  contemplated 
a  capital  of  25,000^  only,  a  sum,  even  if  it  had  been 
all  subscribed,  in  my  opinion,  wholly  inadequate  ; 
but  at  that  time,  I  am  told,  some  280  6L  shares  wero 
subscribed,  that  is  to  say  a  capital  of  about  1400/. 
Then  is  it  to  be  wondered  at  that  when  the  1st 
June  arrived  the  limited  company  is  not  in  a  con- 
dition to  perform  their  contract?  They  have  no 
gas  works  ready  to  supply  the  town ;  and  of  the 
twenty  miles  of  pipes  that  ought  to  have  been  laid 
down,  it  is  not  pretended  that  more  than  &Ye  miles 
have  been  laid.  On  the  1st  June,  when  they  ought 
to  have  been  illuminating  the  town  with  gas,  they 
had  not  a  single  pipe  ready.  Therefore  it  is  not  to 
be  wondered  at,  under  the  circumstances,  that  the 
commissioners  decUred  the  contract  to  be  rescinded, 
and  have  given  formal  notice  to  the  limited  com- 
pany that  the  contract  is  rescinded ;  and  until  the 
contrary  is  shown,  seeing  as  I  do,  and  as  it  is  ad- 
mitted, the  limited  company  is  in  default,  I  must 
I  assume  that  the  notice  to  determine  the  contract 
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was  a  ralid  notice.    This  introduces  a  totally  new 
state  of  things  which  came  into  existence  on  the 
2nd  June.    Up  to  the  2nd  June  these  defendants, 
the  limited  company,  were  right  in  proceeding  with 
their  works,  as  it  was  sworn  they  intended  to  do, 
and  as  they  avow  they  intend  to  do.    Since  the  2nd 
June  they  are  entirely  wrong,  according  to  my  judg- 
ment But  this  fact  of  their  being  wrong  is  not  stated 
upon  the  resord.    Under  these  circumstances,  what 
is  to  be  done  ?    I  feel  I  must,  up  to  the  period  these 
plidntiffs  were  wrong,  make  them  pay  the  costs.  But 
then  what  course  am  I  to  take?    Am  I  to  dismiss 
the  bill  without  prejudice  to  another  being  filed,  or 
am  I  to  take  that  course  which  I  am  happy  to  find 
was  the  course  adopted  by  my  learned  predecessor, 
Kindersley,  V.C,  under   such   circumstances,  of 
giving  leave  to  amend  the  bill  ?    The  great  advan- 
tage of  amending  the  bill  is  this.    If  I  dismiss  the 
bill,  all  the  evidence  that  has  been  taken  in  this 
case  will  be  unavailable  in  another.    If  I  give  leave 
to  amend  ^e  bill  by  stating  the  rescisionof  the  con- 
tract on  the  2nd  June,  and  relying  upon  the  illegal 
acts  of  the  defendants  since  that,  the  evidence  which 
has  been  given  will  be  available  in  the  new  case. 
The  question,  therefore,  is  whether  I  am  at  liberty, 
under  the  circumstances,  to  give  leave  to  amend 
the  bill.    I  am  disappointed,  I  confess,  tliat  the 
suggestion  I  made  was  not  met,  because  I  think 
the  substantial  question  between  these  parties  had 
better  be  tried  as  early  as  possible.    I  should  have 
thought  the  better  course  would  have  been  for  both 
parties  to  agree  to  the  suggestion  I  made,  namely, 
that  the  bill  should  be  now  considered  as  amended, 
by  alleging  that  the  contract  had  been  rescinded, 
and  that  Mr.  Cole  representing  the  limited  company, 
should  be  considered  as  putting  in  an  answer  deny- 
ing that  it  had  been  rescinded.    However,  that  has 
not  been  acceded  to,  and  therefore  1  am  not  able  to 
proceed  on  the  assumption  that  that  has  been  done. 
But  I  shall  act  on  the  principle  decided  by  Kinder- 
sley, Y.  C,    in    the  case  of   ThomoM   v.    Bernard 
(tupra),  where  upon  motion  for  decree,  the  Vice- 
Chandellorheld  that  the  case  having  failed  as  it  was 
then  presented,  the  motion  might  be  dismissed  and 
liberty  given  to  amend  the  bill,  and  to  bring  on  the 
cause  again  in  a  regular  way,  as  upon  an  amended 
record.    That  seems  to  have  been  deliberately  done 
by  him,  and  I  do  not  find  that  it  has  ever  been  in 
the  slightest  degree  questioned.    Until  I  looked  into 
it  and  heard  the  argument,  I  was  rather  under  the 
impression  that  what  the  Vice-Chancellor  did  there 
had  not  been  acquiesced  in  by  the  Court  of  Appeal, 
but  although,  of  course,  it  was  very  important  to 
Mr.  Cole  and  Mr.  Rigby,  who  I  may  say  have  not 
spared  any  research  in  this  case,  no  suggestion 
has  been  made  that  it  has  been  impugned  by  any 
superior  court.    Therefore,  and  as  I  find  it  was 
done  by  Kindersley,  V.  C.  on  another  occasion  also, 
I  must  assume  the  rule  is  here  correctly  laid  down. 
The  decision  is  this  '.—Kindersley,  V.  C.  says,  that 
"under  the  15th  section  of  the  15  &  16  Vict,  c  86, 
the  court  was  specially  armed  with  the  widest  dis- 
cretionary power  to  deal  with  such  an  action  as  this 
in  such  way  as  Uie  justice  of  the  case  should  require, 
and  it  was  thus  far  the  duty  of  the  court  to  consider 
the  exigency  of  the  case  and  act  accordingly ;  either 
to  make  a  decree,  to  dismiss  the  bill,  to  direct  in- 
quiries, or  simply  to  refuse  the  motion.    In  this  case 
the  last  course  ought  to  be  taken,  which  would  leave 
the  case  in  stcOu  quo,  and  not  prevent  the  plaintiff 
from  seeking  to  establish  his  case,  if  he  could  in 
the  regular  way.    It  was  imnecessary  to  say  tnat 
if  there  was  a  mere  slip  or  mistake,  or  failure  of 
memory,  the  court  would,  as  far  as  it  could,  take 
means  to  prevent  the  failure  of  justice  by  reason  of 
such  slip,  provided  it  did  not  alter  the  foundation 
upon  which  the  case  rested.    The  slip  might  be  set 
right  by  direct  inquiries ;  bat  what  was  now  said  to 


be  the  plaintiff's  case,  and  which  he  endeavoured  to 
establish,  was  not  only  inconsistent  with  tlie  case 
sworn  to  by  the  affidavits,  but  with  the  bill  itself. 
His  Honour  then  referred  in  detail  to  the  bill  sind 
evidence,  and  said  that  all  he  could  do  was  to  refuse 
the  motion  simply,  and  with  costs."    And  ref  usii^g 
the  motion,  the  cause  remained  and  was  not  dis- 
missed.   There  was  another  case  which  was  referred 
to  in  which  Kindersley  V.  C.  did  the  same,  and  I 
do  not  not  find  that  it  has  ever  be?n  questioned 
Then  upon  the  general  question  of  amending,  the 
case  of  Earl  Dandey  v.  Tke  London^  Chatham,  OMd 
Dover  Railwaif  Company  is  most  important.    It  has 
been  read  again  and  again  by  the  counsel  on  both 
sides,  and  the  circumstances  of  the  amendment  in 
that  case  have  been  stated,  and  are  well  known.    I 
only  refer  to  one  passage  in  the  judgment  of  Turner, 
L.  J.,  where  he  concludes  by  expressing  his  opinion 
that  there  must  be  liberty  to  amend  the  bill.    He 
says,  "  Upon  the  circumstances  of  the  present  case, 
I  think  that  leave  to  amend  should  be  given,  but  I 
think  that  the  leave  should  be  confined  to  putdng 
in  issue  claims  founded  upon  the  agreement,  or 
matters  arising  thereout,  or  connected  therewith, 
and  such  facts  and  circumstances  as  msy  be  neces- 
sary or  proper  for  bringing  forward  and  supporting 
sudi  claims ;    and  I  think  it  more  just  that  the 
costs  should  bo  reserved  than  that  they  should  be 
dealt  with  as  in  Bierdennann  v.  S^mour.**    There- 
fore, in  that  case,  the  Lords  Justices  did  not  dis- 
pose of  the  costs  at  the  time,  but  reserved  them. 
JNow,  upon  the  authority  of  that  case,  which  was 
followed  also,  I  think,  to  a  very  great  extent  in  the 
case  of   Walker  v.  Armstrong,  8  De  G.  M.  &  O.,  the 
Lords  Justices  gave  leave  to  amend  the  bill  in  such 
a  manner  as  wholly  to  alter  the  case.    Mr.  Cole  was 
quite  right  in  what  he  said  this  morning,  that  it  is 
quite  dear  that  it  was  not  by  consent.    It  is  stated 
not  to  have  been  strongly  opposed.    However,  I 
take  it  to  be  quite  clear  that,  however  strongly 
opposed  it  might  have  been,  the  result  would  have 
been  the  same.    The  Lords  Justices  there,  acting 
upon  the  same  principle,  seeing  that  the  case  was 
brought  forward  in  a  manner  which  would  have 
worked  very  great  hardship^  gave  leave  to  amend. 
Upon  the  principle,  therefore,  not  only  of  Thomas  t. 
Bernard,  which  was  a  decision  of  Kindersley,  V.  C, 
but  in  exact  conformity,  asl  conceive,  with  the  Lords 
Justices'  decision  in  Earl  Damfey  v.  The  London^ 
Chatham,  and  Dover  Railwagf  Company  (supra),  and  in 
Walker  v.  Armstrong  (supra),  I  tfiink  myself    at 
liberty  to  give  leave  to  amend,  so  as  to  bring  for- 
ward the  case  of  the  wrong-doing  by  these  defen- 
dants since  the  anthoritv  of  the  commissioners  was 
withdrawn.    That,  I  beueve,  disposes  of  the  whole 
case.    I  desire. it  to  bo  understood  now  that  I  have 
decided   the  main   case  as  if  the  bill  had  been 
amended,  because  it  has  been  most  fully  argued 
before  me,  and  I  desire  to  be  understood  as  having 
now  decided  the  main  point  in  favour  of  the  pldn- 
tiffs.    If  the  bill  is  amended,  I  do  not  desire,  mx 
will  I  allow  anv  further  argument  before  me.   It 
may  go  to  another  tribunal,  and  I  will  give  every 
facility  for  that.    But  I  decide  the  case  as  if  the 
bill  had  been  amended,  as  it  has  been  argued  so ; 
and  upon  the  main  point  I  decide  that  it  is  a  nuisance 
so  great  and  so  intolerable  that  it  is  the  duty  of  this 
court  to  stop  it  by  injunction.    The  nuisance  is  now 
going  on  as  threatened  since  the  withdrawal  of  the 
authority  of  the  commissioners  of  the  2nd  June. 
Therefore,  I  treat  the  case  as  if  the  bill  had  been 
filed  on  the  Srd  June,  and  as  if  the  affidavits  had 
been  filed  since  that  tima    On  these  grounds  I  give 
liberty  to  amend.   I  think  the  phiintiffs  must  pay 
the  costs  up  to  the  2nd  June,  because,  up  to  the 
2nd  June,    the  defendants  had  lawful  authority, 
and  were  in  the  right.    From  that  time  they  have 
been  wrong.  Therefore  I  give  liberty  to  amend,  and 
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ill  theae  affidavita  in  the  future  atate  of  the 
caate  will  be  available.  I  desire  the  liberty  to 
amend  to  be  ao  framed  aa  to  put  ia  iaauo  the 
fact  that  the  defendanta,  the  limited  company, 
hare  now  no  authority  from  the  commiasionera 
for  disturbing  the  public  waya  of  Cambridge. 
I  bare  decided  the  point,  and  if  they  amend  the  bill 
and  gWe  proper  notice  of  motion,  I  ahall  gire  the  in- 
junction aa  a  matter  of  courae.  It  will  be  merely  on 
notice  of  motion.  I  aupposc  the  form  would  be  the 
lame  aa  in  Thouuu  t.  Bernard,  Diamiaa  the  motion 
with  costa  up  to  and  incluaire  of  the  lat  June,  that 
ii,  all  coata  in  the  cause  up  to  and  inclusive  of  the 
lit  June.  I  do  not  intend  to  include  the  costs  of 
this  hearing,  because  I  conaider  this  aa  a  hearing 
on  the  main  merita.  It  will  aave  another  argument. 
As  to  the  commiasionera*  coats,  tliere  will  be  no 
costs  on  either  aide,  aa  between  them  and  the 
plaitttiffa.  In  the  mode  in  which  the  injunction 
will  be  granted,  they  can  go  more  rapidly  to  a 
court  of  appeal  than  they  can  on  thia  decree,  and 
then  we  ahall  know  if  the  court  of  appeal  concur 
with  me.  If  they  di£fer  with  me,  it  will  be  known 
whether  any  body  of  men,  without  a  particle  of  legal 
authority,  are  at  liberty  to  break  up  nil  the  highwflya 
in  England.  That  is  the  point  that  haa  been  raised. 
Subsequently,  the  amendments  were  made,  and, 
although  challenged,  were  aubatantiated,  and  the 
injunction  granted. 

Solicitora :  Richard  and   Charlet  Ilarria  Jlodgson  ; 
John  and  Charles  Cole;  Sharpe,  Parkers,  and  Priidiard, 


OOUBT  OF  aiTEEK^S  BENCH. 

Beportcd  bj  T.  W.  S;^uxdbb4  and  J.  Snonr,  CsQm, 
BarrUtwii-at-Law. 

Wedaesdayy  May  6,  186S. 

Garkbtt  A5D  OTHERS  (appa.)  V.  BACKnousB  (reap.) 

BoLLB  (app.)  V.  Wurrs  (reap.) 

Appeal  under  Sabnon  rishtrg  Act  1855  (23  j-  29  Vict. 
c.  121) — i^ioer  to  award  costs  in  cases  of  success/ul 
appeaL 

Where  personM  appear  hrfbre  the  Stdmon  Fishery  Com" 
missioners,  ama  contest  the  riyhts  of  the  owners  of 
fishing  weirs,  dams,  jr.,  such  persons  are  right)y 
wHtde  re^Hmdents  on  an  appeal  /mm  any  order  of  the 
commissioners  vnder  28  ^  29  Vict,  c,  121,  made  in 
consequence  of  such  appearance  ;  ana  where  the  appeal 
is  successful  the  court  has  jurisdiction  to  award  costs 
against  such  respondents. 

The  appellanta  in  both  theae  caaea  had  aucceaa- 
fully  appealed  against  certain  ordera  made  by  the 
Salmon  Fiahery  Commiaaionera  under  the  Sal- 
mon Fishery  Amendment  Act  1865,  and  the  per- 
sona who  had  appeared  before  the  commiaaionera 
to  oonteat  the  appellanta'  righta  were  ordered 
to  pay  the  appellanta'  costa.  A  rule  baring 
been  obtained  by  the  Attomey-Gkneral  (who 
had  appeared  in  aupport  of  the  ordera  of  the  com- 
miaaioneraX  calling  on  the  appellanta  to  ahow  cau^e 
why  ao  much  of  the  order  made  by  the  court  on 
the  hearing  of  the  appeala,  aa  directed  the  re- 
apondenta  to  pay  the  appellant'a  costa  ahould 
not  be  aet  aaide,  on  the  ground  that  the  court 
had  no  power  to  award  coata  against  the  persons 
who  had  appeared  before  the  commissioners  to 
contest  the  appellant's  right. 

MtUisk,  (J.  C.  and  Jordan  now  showed  cause  in  the 
first  case.  They  referred  to  the  words  '*for  or 
against,"  in  sect.  44  of  28  &  29  Vict.  c.  121,  which 
prorldea  that  *'  on  the  appearance  of  the  owner  or 
other  person  for  or  against  any  fishing  weir,  &c., 
and  after  hearing  what,  if  anything,  ia  alleged  by 


him  or  them,  or  on  hia  or  their  behalf,  or  in  the 
absence  of  any  such  persons,  if  they  or  any  of  them 
do  not  appear,  and  the  commissioners  are  satisfied 
by  evidence  on  oath  that  the  notices  required  by  the 
Act  have  been  given,  the  commissioners  shall  decide 
as  to  the  legality  or  illegality  of  the  fishing  weir,*' 
&c.  Sect.  45  of  the  same  Act  (sub-sect.  9)  incorpo- 
rates the  provisions  of  the  Summary  Jurisdiction 
Act  of  20  &  21  Vict,  c  43,  sect.  6  of  which  latter 
Act  provides  as  to  costs  that  "  the  court  to  which  & 
case  is  transmitted  under  this  Act  shall  hear  and 
determine  the  question  or  questions  of  law  arising 
thereon,  and  shall  thereupon  reverse,  affirm,  or 
amend  the  determination  in  respect  of  which  the 
caite  ha^  been  stated,  or  remit  the  matter  to  the 
justice  or  justices,  with  the  opinion  of  the  court 
thereon,  or  may  make  such  other  onler  in  relaliuii 
to  the  matter,  and  may  make  such  orders  vls  to 
costs  as  to  the  court  may  seem  fit ;  and  all  such 
orders  shall  be  final  and  conclusive  on  all  parties." 
It  would  be  an  extreme  hardship  if  a  mi.l  owner 
were  culled  on  by  the  Fishery  Commissioners  to 
establish  his  right  to  have  a  milldain  erected,  and 
then,  if  he  succeeds,  to  ha  obliged  to  pay  his  own 
costs.  In  Afoore  v.  Stnith,  I  £.  &  E.  597,  which 
.was  an  appeal  under  20  &  21  Vict.  c.  43,  against 
a  conviction  by  justices,  it  was  held  that  the 
court  had  jurisdiction  under  the  6th  section  to 
awunl  costs  to  the  respondent  (an  excise  officer  who 
had  laid  the  information  before  the  justices)  as  the 
statute  includes  cases  in  which  the  Crown  is,  directly 
or  indirectly,  a  party.  And  in  Vtnables  v.  liardmnn, 
1  E.  &  E.  79,  it  was  held  by  the  court  on  quashing 
a  canviction  by  justices,  that  the  costs  were  to  be 
paid  by  the  party  prosecuting.  In  the  former  case 
Lord  Campbell,  C.  J.,  says  '*  It  is  a  maxim  that  the 
Crown  is  not  bound  by  an  Act  of  Parliament  without 
express  words.  But  I  think  that  there  is  express 
language  in  this  statute  to  show  that  it  inoludes  aU 
cases  of  appeal,  and,  therefore,  those  in  which  the 
Crown  is  interested.  And  if  such  cases  are  within 
the  statute  for  ]»urposes  of  appeal,  sect  6  shows  that 
in  them  as  in  all  other  cases  under  the  Act,  costs 
may  be  awarded  either  to  or  against  the  Crown."  And 
Wightman,  J.,  adds,  "  The  proceedings  taken  by  the 
respondent  in  thia  caae  were  clearly  taken  on  behalf 
of  the  Crown,  and  by  aect.  4  the  Crown  is  brought 
within  the  enactmenta  of  the  atatute.  I  think  that 
it  ia  within  them  for  all  purposes ;  and,  therefore  it 
ia  within  the  provisions  of  section  6  as  to  costs." 
And  Crompton,  J.,  goes  farther,  <*  I  am  inclined  to 
think  that  even  without  sect.  4,  the  Crown  would 
be  within  the  provisions  of  sect.  6,  which  appear  to 
me  to  apply  to  all  cases  of  appeal  under  the 
statute.**  [Blackburn,  J. — Your  argument  goes  to 
the  extent  of  saying  that  if  the  Attorney-General 
were  respondent,  he  too  would  be  obliged  to  pay 
costs.]  It  is  submitted  that  he  would.  In  almost 
all  modem  Acts  the  Crown  is  made  to  pay  costs  as 
well  as  entitled  to  receive  them.  [Lush,  J.  referred 
to  snbsect.  8  of  sect.  45  of  28  &  29  Vict.  c.  121, 
which  makes  no  mention  of  a  respondent,  but  pro- 
vides with  respect  to  an  appellant  that  he  may 
apply  to  have  a  special  case  settled  by  the  commis- 
sioners, **  and  if  the  appellant  be  dissatisfied  with 
the  special  case  as  settled  by  the  commissioners,  he 
may  have  the  same  settled  by  a  judge  of  one  of  tho 
said  Superior  0)arts  on  summons  at  chambers.'*] 

Cowie  showed  cause  in  the  second  case,  and 
referred  to 

Rea,  V.  Purdey,  34  L.  J.  4,  M.  C. ; 
Wednethuru  Board  of  Health  v.  Stephenson,  33  L.  J. 
Ill,  M.  C 

The  Attorney- General  (Sir  J.  B.  Koralake),  and 
Archibald,  in  support  of  the  rule,  argued  that  there 
was  no  respondent  in  either  case.     The  Fishery 
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Commissioaers  hold  a  court  mero  motu,  and  nobody 
need  appear  before  them  as  a  prosecutor.  [Blaok- 
BURy,  J. — Nobody  need  appear,  but  yet  somebody 
may.]  If  it  is  not  necessary  to  have  a  respondent, 
the  appearance  of  anyone  in  that  capacity  is 
merely  formal,  and  he  cannot  be  called  on  to  pay 
costs. 

Blackburn,  J. — I  think  that  irhen  we  come  to 
look  at  the  provisions  of  the  Act  we  must  come 
to  the  conclusion  that  the  court  had  jurisdiction  to 
make  ihe  order  for  payment  of  the  appellants*  costs. 
Sect.  45  of  28  &  29  Vict.  c.  121,  gives  any  person 
feeling  aggrieved  with  a  decision  of  the  commis- 
sioners, power  to  appeal :  and  subsect.  9  provides  that 
"  save  as  hereinbefore  varied,  the  provisions  of  the 
Summary  Jurisdiction  Act  of  the  twenty  and 
twenty-flrst  years  of  Her  Majesty's  reign,  chapter 
forty- three,  as  to  the  powers  of  the  Superior  Court, 
as  to  directing  a  special  case  to  be  stated,  as  to  the 
enforcing  of  recognizances,  and  as  to  all  other 
^natters,  shall  apply  to  an  appeal  under  this  section 
in  the  same  manner  as  if  the  words  *  justice  or  jus- 
tices '  in  the  said  Summary  Jurisdiction  Act,  in- 
cluded the  special  commissioners  appointed  under 
this  Act.'*  When  we  turn  to  this  Act  we  find  that 
the  court  is  empowered  by  sect.  6  to  make  such 
orders  as  to  costs  as  to  it  ma^  seem  fit,  "  provided 
always  that  no  justice  or  justices  (for  whom  we 
must  here  read  commissioners)  who  shall  state  and 
deliver  a  case  in  pursuance  of  this  Act  shall  be 
liable  to  any  costs  in  respect  of,  or  by  reason  of, 
such  appeal  against  his  or  their  determination." 
That  enactment  is  not  in  any  way  taken  away  by 
any  of  the  provisions  of  the  Salmon  Fishery  Act, 
and  therefore  it  applies  to  this  and  all  other  cases 
of  nppeal  from  oitlers  of  the  commissioners,  pro- 
vided always  the  commissioners  themselves  are  not 
called  on  to  pay  costs.  We  must  first  inquire 
whether  there  could  be  or  was  a  respondent  in  this 
case.  The  board  of  conservators  might  appear 
before  the  commissioners ;  and,  independently  of 
tliem,  any  other  person  might  so  appear,  and  several 
sections  of  the  Act,  the  44th  in  particular,  proceed 
on  the  supposition  that  other  persons  xxmy  appear. 
The  44ih  section  provides' that,  •*  on  the  appearance 
of  the  owner  or  other  pwxons  for  or  against  any 
fishing  weir,  &c.,  and  after  hearing  what,  if  any- 
thing, is  alleged  by  him  or  them,  or  on  his  or  their 
behalf,  &c.,  the  commissioners  shall  decide  as  to  the 
legality  or  illegality  of  the  fishing  weir>  &c."  I 
quite  agree  with  the  observation  that  it  is  not 
iiece:;8ary  that  a  party  should  appear  before  the 
commissioners,  and  that  they  may  examine  into  the 
matter  for  themselves  without  having  anyone 
before  them,  and  in  such  a  case  there  might  be 
considerable  difficulty  in  seeing  how  an  appeal 
could  be  carried  on.  The  case  of  Reg.  v. 
Pttrdey  seems  to  show  that  the  commissioners 
would  not  be  respondents.  But  it  is  sufficient 
for  us  to  say  that  there  mar  be  a  respon- 
di-nt ;  some  one  who  appears  before  the  commis- 
sioners in  support  of  the  litigation.  Tf  thetc"  is  no 
respondent  responsible  for  costs,  I  think  it  would 
be  very  seldom  that  the  court  in  its  discretion 
would  grant  costs  against  an  appellftnt;  and  pro- 
b.-ibly  the  commissioners  would  find  it  better  in 
(general  to  have  a  nominal  respondent.  But  when, 
as  a  matter  of  fact,  as  in  the  case  of  ISackhouae,  a 
person  does  appear  before  the  court  and  gets  a 
chance  of  getting  costs,  I  think  the  court  may  order 
liiiii,  if  unsuccessful,  to  pay  costs.  In  the  other 
CHiK%  that  of  Roffe  v.  White,  it  seems  that  costs 
were  not  given,  the  judgment,  a  considered  one, 
iH'ing  delivered  on  the  last  day  of  term  ;  and  the 
rule  in  such  a  case  appears  to  be  that  where  nothing 
i.4  Mi<i  about  costs,  and  the  judgment  is  a  considered 
oui',  costs  are  not  alloved.  But  it  will  be  a  question 


for  the  judges  who  decided  the  case  to  determine 
whether  they  intended  to  give  costs,  or  whether 
they  think  that  they  can  be  given. 

LusD,  J. — I  am  of  the  same  opinion.  It  appears 
that  the  commissioners  may  institute  inquiries  into 
the  legality  of  any  fishing  weir,  of  their  own  mere 
motion,  and  in  such  a  case  they  need  not  act  on  the 
suggestion  of  any  party.  But  they  may  also  be  set  in 
motion  by  some  third  party,  or  they  may  set  up 
such  a  party.  The  power  given  to  the  Board  of 
Conservators  to  put  the  commissioners  in  motion  by 
their  ofllcers,  shows  an  intention  to  that  efifect  on 
the  part  of  the  Legislature ;  and  the  44th  section 
contemplates  the  possibility  of  some  one  appearing 
before  the  commissioners  to  contest  the  right  of  the 
owner  of  the  weir,  &c.,  as  well  as  in  support  of  it. 
Such  a  person  having  made  himself  a  party  to  the 
proceedings,  makes  himself,  I  think,  a  prosecutor 
within  the  meaning  of  the  Justices  Summary  Juris- 
diction Act.  We  must  assume  Backhouse  to  be  the 
respondent  in  the  present  case ;  and  then  the  9th 
subsection  of  sect.  45  of  the  Salmon  Fishery  Act 
clearly  gives  the  court  power  to  award  costs  against 
him.  As  to  the  second  case,  we  will  consult  the 
learned  judges  who  decided  it. 

Rule  discharged  in  the  first  cctse,  but  without  costs. 

Attorneys  for  appellants  in  first  case.  Reed  and 
Co^  for  iSsUef  Shipmanj  Seddon,  and  Sale,  Manchester. 

Attorneys  for  appellants  in  second  case,  Frere^ 
Cholmelejfj  and  Forster, 

Attorneys  for  the  respondents,  The  Solicitors  to  the 
Treasury, 

C0X7BT  OF  COMMON  PLEAS. 

Reported  bj'  W.  Graham  uid  AC.  W.  McKbllab,  Eiqra., 
Biirristert-at-Law 


J/oy  5  and  6  and  Jalg  4,  1868. 

Boss  v.  Adgock. 

Waste — Digging  gravel — Rector — Action  by 

against  representatives  of  deceased  rector. 

Digging  gravel  on  the  glebe  is  not  such  waste  as  oojb  be 
Made  the  subject  of  an  action  by  an  incumbeat  againsl 
the  representatives  of  his  deceased  predecessor.  Their 
liability  does  not  extend  to  any  species  of  vHMSie 
beyond  dilapidations  of  the  house,  the  chanoel,  or  other 
buildings^  feuces,  or  erections  which  com  be  repaired* 

This  was  an  action  by  the  ioemnbent  of  Gkeetf^ 
ham,  in  Lioeoluahire,  against  tke  administrators  of 
his  predeoesBor  for  waste  committed  by  the  intestate 
and  bis  predecessors  by  digging  graved  on  the  glebe. 

The  declaration  stated, 

Thai  J.  Adeoekv  clerk,  deoeawd,  ia  his  lifetlnM  aii4  «t  the 
time  of  his  death  was  reotor  ol  the  paruh  of  Greethaan,  and 
was  in  right  of  his  said  rectory  aeieled  in  fee  of  the  chancel 
of  the  parish  ehnrch  of  the  said  parish,  and  of  certain  fflefce 
lands  taertto  heloBgiaigf.aad  witfaini  the  said  vectorf  lyi^r 
and  being.  And  the  said  J.  A.,  being  so  seised,  departed 
this  life,  to  wit,  on  the  11th  Majr  1S83.  whereby  the  nid 
rectory  became  Tacant;  and  the  plaintiff  was  afterwards  in 
doe  form  of  law  presented,  admitted,  instituted,  and  in* 
duoted  to  the  ssid  reotory,  and  thereby  became,  and  was^ 
and  still  is  rector  of  the  said  parish,  and  became  and  still 
oontinnes  seised  in  right  thereof  of  the  said  chancel  of  the 
said  paurish  chur^,  and  of  the  said  fflebe  kmds,  and  was  and 
is  the  neact  soooeesor  of  the  said  J.  A.  to  the  said  reetorr 
and  preinises,  and  the  said  glebe  lands ;  and  before  the  death 
of  the  said  J.  A.,  divers  large  quantities  of  grarel,  earth,  and 
eoVL  of  the  ^d  glebe  lands  had  been  and  were  wrongf  ally  dng 
up,  removed,  and  carriedjaway,  and  remained  nnrestoredand 
uureplaoed  at  the  death  of  the  said  J.  A. ;  and  before  the 
death  of  the  said  J.  A.,  divers  pits  and  hdea  had  beoi,  and ' 
were  wrongfully  dug,  excavatei,  and  made  in  and  upon  the 
said  glebe  landa  and  the  soU  for  cultivation  thereby  wroasy 
fully  removed ;  and  at  the  death  of  the  said  J.  A.,  the  said 
pits  and  holes  remaiaol  nnfllled  up,  and  tiie  said  soil  un- 
restored  and  unrephtoed ;  and  before  the  death  of  the  said 
J.  A.,  wilful  waste  had  been  and  was  wrongfully  committed 
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in,  00,  and  to  Uie  wud  ^lebe  lands,  and  the  same  at  the  death 
of  th«  aai-i  J.  A.  remained,  and  were  thereby  wasted,  deteri- 
oiated,  and  spoiled ;  and  the  said  J.  ▲.  in  hto  lifetime,  while 
sneh  vector,  sad  so  seisei  as  aforesaid,  wrongfully  and 
nalsirfally  aat(,  excaTated.  and  mode  in  and  upon  the  said 
glebe  lands  divers  pits  and  holes,  and  removed  the  soil  of 
tlis  Slid  irlebe  lands  necessary  for  cnltiTation ;  and  at  the 
death  of  Uie  said  J.A.,  the  said  pits» holes,  and  aioil  ramained 
oaffilsd  ap^  oareplaoed,  and  unrestored;  and  the  said  J.  A. 
in  his  lifetime,  wnile  such  rector  and  so  seised  as  aforesaid, 
witMiKfaUy  and  unlawfully  committed  wilful  waste  in,  on. 
lad  to  the  said  g^ebe  lands,  and  the  same  at  the  death  of 
the  nid  J.  A.  remained,  and  were  therein  wasted,  detexio- 
ntsd,  and  noUed ;  and  during  the  lifetimeof  the  said  J.  A., 
■Bfd  while  he  was  such  rector  and  so  seised  as  aforesaid, 
dims  lane  qnanties  of  gxayel.  eaxth,  and*  soil  of  the  said 
^elie  laaoi  were,  and  were  snfmred  sad  permitted  by  the 
said  J.  A.  to  be  wrongfully  dug  up,  remore^  and  csjrried 
amy,  and  at  the  death   of    the    said  J.  A.,  remained 
nmestorsd  and  unreplaced ;  and  in  the  lifetime  of  the  said 
J.  A.,  and  whilst  he  was  such  rector,  and  so  seised  as  afore- 
said, divers  pits  and  holes  were,  and  were  su jfered  and  per- 
mitted bf  the  said  J.  A.  to  be,  wrongfully  dug,  excavated, 
sad  made  in  and  upon  the  said  glebe  lands  and  the  soil 
neeesaaiy  for  onltivation  was,  and  was  suiEBred  and  per- 
mitted bv  the  said  J.  A.  to  be,  thereby  removed,  and  at  the 
death  of  the  said  J.   A.,  the  said  pita,  holes,   and  soil 
rsoiained  and  were  unfilled  up,  unrestored,  and  unreplaced ; 
and  daring  the  lifetime  of  the  said  J.  A.,  and  while  ne  was 
nehrsetor  and  so  seised  as  aforesaid,  wiiful  waste  had  been 
and  was,  and  was  saftMed  and  permitted  by  the  said  J.  A. 
to  be,  wrongfully  oommitted  on.  in,  and  to  the  said  glebe 
landa,  and  the  same  at  the  death  of  the  said  J.  A.  thereby 
nmabied  and  were  -wasted,  deteriorated,  and  spoiled,  and 
the  saidg^ebe  lands  at  the  death  of  the  said  J.  A.  were  and 
■tQl  remain  oat  of  repair,  dilapidated,  and  wasted,   and. 
the  damage  thereby  caused  to  the  said  glebe  lands,  and  the 
expenses  neoeaaary  to  repair,  restore,  and  reinstate  the 
asms  amounted  and  amonnt  to  1001.  8«.  9d.,  of  all  which  the 
defendant  alter  the  plaintiff  was  so  presented,  admitted, 
instituted,  and  inducted  and  seised  as  aforesaid,  had  notice 
and  was  IJien  requested  by  the  plaintiff  to  pay  the  same, 
and  a  reasonable  time  for  the  defendant  to  pay  the  same 
elapsed,  and  all  things  necessary  happenel  to  entitle  the 
plaintiff  to  be  paid  the  said  10OL  8e.  9d.,  and  to  maintain  this 
action,  yet  the  defendant  had  not  paid  the  same. 

The  defendant  pleaded  first,  that  the  lands 
Alleged  to  haye  been  wasted,  deteriorated,  or  spoiled 
were  not  glebe  lands  as  alleged. 

Secondly,  that  the  said  glebe  lands  were  not,  nor 
wu  any  part  thereof,  wasted,  deteriorated,  spoiled, 
dilapidated  or  out  of  repair  as  alleged. 

Thirdly,  payment.  • 

The  plaintiff  joined  issue  on  these  pleas. 

At  the  trial  at  the  last  assizes  at  Lincoln  the  ad- 
mitted facts  were,  that  by  an  award  made  in  1795 
under  an  inclosure  Act,  a  piece  of  land  adjoining 
the  glebe  lands  of  the  parish  of  Grcetham  was 
awarded  to  the  surveyors  of  the  highways  to  be 
used  as  a  grayel  pit.  About  fifty  years  ago  the 
surreyors,  by  a  mistake,  commenced  digging  east 
and  west  instead  of  north  and  south,  thereby  taking 
gravel  from  the  glebe  land  instead  of  from  this  land 
awarded  to  them ;  this  digging  was  continued  during 
Ave  incumbencies,  including  that  of  the  intestate. 
The  intestate  was  not  aware  of  the  mistake,  which 
was  discovered  by  t^e  plaintiff  shortly  after  he  be- 
came rector,  and  he  thereupon  brought  this  action 
to  recover  the  value  of  the  gravel  dug  from  the 
glebe.  About  half  an  acre  of  the  glebe  laud  had 
been  dug  over,  and  the  value  of  the  gravel  taken  away 
was  160/.;  60/.  worth  of  which  had  been  taken 
during  the  incumbency  of  the  intestate.  Neither 
the  intestate  nor  his  predecessor  had  received  any 
consideration  for  the  gravel  that  had  been  so  taken 
from  the  glebe.  On  these  facts,  a  verdict  was 
entered  for  the  plaintiff  for  160/1,  leave  being  re- 
served to  the  defendant  to  move  to  set  it  aside  and 
enter  a  verdict  for  the  defendant,  or  to  reduce  the 
damages  to  60^  the  value  of  the  gravel  dug  during 
the  incumbency  of  the  intestate. 

Field,  Q.  C.  subsequently  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  be  entered 
for  the  defendant,  or  why  the  damages  should  not 
be  reduced  to  SOL,  or  why  a  new  trial  should  not 
be  liad,  unlese  the  plaintiff  consented  to  the  da- 
mages being  reduced  to  Is.,  on  the  grounds,  first, 


that  no  action  lay  under  the  circumstances  of  this 
case;  secondly,  that  the  plaintiff  was  not  the  proper 
person  to  bring  such  action  ;  thirdly,  that  the  defen- 
dant was  not  liable  beyond  the  incumbency  of  the 
intestate ;  fourthly,  that  no  waste  had  been  com- 
mitted ;  and,  fifthly,  that  no  legal  damage  had  been 
sustained. 

HayeSy  Serjt.  and  Cave  now  showed  cause.  The 
plaintiff  could  not  bring  the  action  against  anyono 
else,  as  an  action  would  not  lie  against  any  of  the 
prior  incumbents.  [Bovill,  C.  J. — The  peculiarity 
of  this  case  is  that  you  may  restore  a  house  or 
fences;  but  how  are  you  to  restore  a  gravel  pit? 
What  is  to  become  of  the  money  if  the  plaintiff 
recovers  ?  There  is  no  Act  under  which  it  can  be 
invested.]  The  Court  of  Chancery  would  give 
directions  as  to  the  investment.  It  is  clear  that  this 
is  waste,  and  the  incumbent  of  a  living  stands  in 
the  same  position  as  to  waste  as  an  ordinary 
tenant  for  life.  The  intestate  had  power  to  stop 
the  digging,  and  did  not  do  so.  It  is  like  letting  a 
house  go  to  decay ;  and  waste  to  the  glebe  is  just  as 
bad  as  waste  to  buildings :  (Rogers's  Ecclesiastical 
Law,  tit.  Dilapidations.)  The  case  of  Huntley  v. 
Rttsself,  18  Q.  B.  572,  proceeded  on  the  ground  that 
the  digging  there  was  a  lawful  act  on  the  part  of 
the  surveyors,  which  the  rector  could  not  resist; 
but  that  case  clearly  shows  that  continuing  the 
digging  was  equivalent  to  the  original  ox>ening,  and 
was  waste :  (Co.  Lit.  53  a.)  The  defendant  is  also 
liable  for  what  took  place  during  the  incumbencies 
prior  to  that  of  the  intestate,  as  the  intestate  ought 
to  have  proceeded  against  the  representatives  of  his 
predecessor.  [M.  Smith,  J.— -Suppose  no  assets 
had  been  leftf]  Hien  the  intestate  would  have 
exculpated  himself: 

Buttbmy  v.  Hewsan,  8  Ex.  658; 

Bird  V.  Reiph,  4  £.   &  Ad.  826;  second  ootion, 

2  A  &E.  773; 
The  Duke  of  Marlboromgh  v.  8L  Joh».  5  De  G.  &  6. 

174; 
1  &  2  Vict  c  106,  8.  09 ; 
Wise  V.  Mttoalfe,  10  B.  &  0.  299; 
The  Bishop  of  SaUsbwy's  oasSy  Godbolt,  259 ; 
Burn's  Ecclesiastical  Law,  153 : 
ConsetCs  Ecclesiastic  il  Law,  862; 
Degge*8  Parson's  Counsellor,  13^ 
Bartlett  v.  PhilUps,  4  Do  O.  <ft  J.  4U. 
There  is  no  right  to  work  mines  which  have  not 
been  opened,  and  to  show  a  right  to  work  those 
which  have  been  opened  the  rector  must  show  some- 
thing from  which  it  may  be  presumed  that  they 
were  rightfully  opened.    Here  it  is  obvious  how  the 
gravel  came  to  be  dug,  and  it  is  shown  that  there 
was  no  legal  right  to  take  it  away,  and  that  bcinif 
so,  there  must  be  some  moans  of  preventing  it,  and 
recovering  the  money  for  the  benefit  of  the  living: 
( tfolden  V.  Weeks,  30  L.  J.  35,  Ch. ;  3  L.  T.  liep.  N.  S. 
437)    If  an  incumbent  does  not  take  the  trouble  to 
find  out  that  a  particular  field  belongs  to  the  glebe, 
and  allows  a  person  to  pull  down  a  barn  on  it,  he 
would  clearly  be  liable,  and  why  not  for  allowing 
this  gravel  to  be  removed. 

Field,  Q.  C.  and  Wills,  in  support  of  the  rule. 
There  are  various  remedies  for  preventing  the  glebe 
lands  being  wasted ;  but  it  is  submitted  that  thi:i 
action  is  not  the  proper  remedy.  As  this  pit  was 
open  before  Adcock's  incumbency,  the  continuation 
of  it  was  a  lawful  act : 

Knight  V.  Mos^ley,  1  Amb.  176; 

ffwale^  V.  RusseUj  13  Q.  B.  App.  591. 
The  remedy  against  an  incumbent  in  such  a  case  as 
this  is  by  prohibition  or  injunction  in  Chancery.  It 
may  bo  dealt  with  in  various  ways,  but  is  not  the 
subject  of  an  action  for  dilapidations  on  the  cuHtmn 
of  the  realm.  There  is  no  precedent,  for  this  fonii 
of  action  for  digging  mineis  or  cutting  down  tr<evts 
or  the  like,  though  there  is  for  cutting  down  fences 
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which  come  vithia  the  term  edi/icia.  If  the  money 
recovered  were  invested  it  conid  never  hecome  the 
dowry  of  the  chnrch.  Money  can  only  be  recovered 
for  diUpidations  where  it  can  he  applied  to  re- 
building or  repairing,  which  is  not  the  case  here : 
(Jones  V.  Ilift,  3  Lev.  268.)  There  are  a  number  of 
things  which  can  be  prohibited  and  restrained,  but 
which  have  not  been  imported  into  the  custom  of 
the  realm  so  as  to  put  money  into  the  pockets  of 
the  new  incumbents.    They  also  cited : 

HMard  v.  HacJ^ord,  2  Barn's  Eccles.  Law,  p.  152 ; 

Y<mna  V.  MunbtK  4  M.  &  8. 188; 

Raddiffe  v.  D  V^Uy,  2  T.  B.  630 ; 

aolUrt  V.  iMwrenct,  WillcB,  J.  418 ; 

Jeffenon  v.  The  Bishop  of  Durham,  1  B.  &  P.  105 ; 

Mason  v.  LamberL  12  Q.  B.  795 ; 

The  Bishop  of  Si.  David:  t  v.  Lucy,  12  Mod.  237 ; 

Oughton  Ordo.  Jodidorom,  vol.  2,  p.  2^ 

Cur.  adv.  vult. 

July  4. — Kbativo,  J.  now  delivered  the  judgment 
of   the  court  (BoviU,  CJ".,  Byles,  Keating,  aiid 
M.  Smith,  J  J.)— This  was  an  action  brought  against 
the  personal  representatives  of   the  Bev.  James 
Adcock,  deceased,  rector  of  the  parish  of  Greetham 
in  the  county  of  Lincoln,  for  dilapidations  by  him- 
self and  his  predecessors.    The  declaration  idleged 
in  substance  that  before  his  death  large  quantities 
of  the  gravel,  eartli,  and  soil  of  the  glebe  had  been 
wrongfully  dug,  and  the  soil  removed ;  that  wilful 
waste  had  been  committed ;  and  that  the  glebe 
landf,  at  his  death  were,  and  still  are,  out  of  repair, 
dilapidated,  and  wasted.     The  plea  on  which  the 
question  arose  was  a  plea  denying  that  the  glebe 
lands  were  wasted  as  alleged.    The  facts  were,  in 
substance,  these :  In  the  year  1793  a  local  Inclosure 
Act  was  passed.    By  the  inclosure  award  made  in 
1795,  a  gravel-pit,  situated  in  the  glebe  or  adjoin- 
ing thereto,  was  duly  set  out  for  the  use  of  the 
parish.    After  the  award,  the  surveyors  had,  for 
some  years,  exceeded  the  limits  of  the  pit  by  digging 
on   the  glebe.     Of  these  trespasses  Mr.  Adcock 
the  deceased  incumbent  never  had  notice.    Part  of 
them  had  been  committed  in  Mn  Adcock's  time, 
viz.,  from  Dec.  1849,  to  May  1863,  but  the  greater 
part  had  been  committed  during  the  incumbencies 
of  his  four  predecessors.     The   jury  returned   a 
verdict  for  the  plaintiff,  damages  160/.,  finding  that 
60A  of  the  damage  had  been  done  in  the  time  of  the 
last  incumbent,  and  100/.  in  the  time  of  his  said 
four  predecessors.     The  defendant  had  leave  to 
move  to  enter  the  verdict  for  himself,  or  to  reduce 
the  verdict  to  the  sum  of  60/,    The  only  contention 
before  us  was  whether  upon  this   evidence  the 
defendant  was  liable.     Two    questions  therefore 
arise:  first,  whether  the  defendant,  the  adminis- 
trator of  Mr.  Adcock,  the  last  incumbent,  be  liable 
in  this  action  for  the  gravel  dug  in  Mr.  Adcock's 
own  time ;  and,  seconSy,  whether  he  is  liable  for 
gravel    dug   during    the    incumbencies   of    Mr. 
Adcock's  predecessors  whether  immediate  or  re- 
mote.   In  considering  these  questions,  it  is  to  be 
borne  in  mind  that  the  inquiry  is  not  whether  a 
rector  can  lawfully  commit  or  suffer  such  waste  as 
is  here  charged  and  proved,  but  only  whether  this 
action  lies  for  that  waste  at  the  suit  of  his  successor 
against  the  personal  representative  of  the  deceased. 
An  ecclesiastical  corporation  aggregate  like  a  dean 
and  chapter   might,  it  is  said,    at  common  law 
until  restrained  by  statute,  have  committed  waste. 
But  it  is  plain  th<it  an  ecclesiastical  corporation, 
having  sole  perpetual  succession,  like  a  rector  or 
Yicar,  cannot  at  common    aw  commit  waste.    He 
would  be  liable  to  a  suit  >    the  Ecclesiastical  Court, 
and  he  might,  according  to  Lord  Coke,  be  liable  to 
a  prohibition  from  a  Suix'rior  Court  of  law :    f  See 
the  authorities  in  Jeffreson  v.  The  Bishop  of  Durham^ 
1  B.  &  P.  105,  where,  however,  this  court  refused  to 


issue  a  prohibition.)    Or  he  might  be  restrained  by 
injunction  in  equity,  or  punished  by  deprivation  in 
the  Ecclesiastical  Court.  But  whether  his  executors 
would  be  liable  to  his  successor  in  this  form  of 
action  for  such  an  iigury  as  this,  which  does  not 
affect  houses  or  buildings,  or  the  chancel  of  tho 
church,  or  walls  or  fences,  and  is  an  injury  which 
cannot  be  made  good  by  any  expenditure  of  the 
succeeding  incumbent,  is  a  very  different  question. 
Serious  and  singular  consequences  might  follow  if  the 
remedy  were  extended  beyond  the  ancient  limits  of 
nonrepair  to  buildings  and  fences,  and  the  executors 
of  the  deceased  incumbent  were  made  liable  for' 
every  species  of  voluntary  and  permissive  waste, 
committed  or  suffered  by  their  testators  or  his  prede- 
cessors.   We  may  suppose  the  case  of  a  prebendary 
or  rector  in   a  rich  mining  county,  like  Durham 
or    Cornwall.      On   Ills   decease,   his    executors, 
if   the   remedy   were   extended   to   all   sorts    of 
waste,  would  be  liable  not  only  for  copper  or  coals 
raised  in  his  own  time  without  his  own  knowledge, 
from  mines  extending  without  his  permission  or 
knowledge  under  the  glebe,  but  they  would  be  also 
liable  for  the  copper  or  coals  abstracted  hy  or  from 
any  number  of  his  predecessors.    The  Statute  of 
Limitation  would  afford  imperfect  protection  where 
there  is  a  change  or  succession  of  incumbents, 
because  the  neglect  of  a  prior  incumbent  to  sue  his 
predecessor  is  no  answer  in  the  case  of  continuing^ 
and  permissive  waste.    Moreover,  in  cases  where 
the    complaint   is    the  digging   of  minerals,  the 
application  of  any  part  of    the  damages   to   the 
repairs    of    the    injury   infllicted    or   permitted, 
is    inipo8si)>le.     From    this    impossibility    flows 
another   consequence,    the    measure    of   damages 
is  wanting.    That  measure  is,  as  we  shall  presently 
see,  the  cost  of  effecting  the  repairs.    But  in  the 
case  just  mentioned,  and  in  the  case  now  before  us, 
repair  or  restitution  being  impossible,  no  measure 
of  damages  seems  to  be  left  but  the  value  of  the 
copper  or  coals  or  gravel.    Can  the  value  be  the 
proper  measure  of  the  damage  inflicted  on  the  suc- 
cessors ?    f s  the  successor  to  capitalise  and  appro- 
priate to  his  own  use  a  value  of    which,  upon 
his  own   hypothesis,  he   could  not  have  enjoyed 
even  the   usufruct?     If    the   mines   were    open 
when  his    predecessor   abstracted    a    portion    of 
the   minerals  and  the  rest  remains,  then  if  that 
working  were   lawful  he  can   do  the  same,  and 
no  action    lies;    but   if   that  working   were  un- 
lawful, then  it  is  no  injury  to  him  for  the  successor 
could  not  have  worked  the  mines  even  if  the  pre- 
vious working  had  not  taken  place.    Indeed,  if  the 
predecessor  had  opened  the  mines  for  the  first  time, 
that,  according  to  Lord  Hardwicke,  in  Knight  r. 
Moseky^  1  Ambl.  176,  might  have  been  a  benefit  to 
the  successor,  for  the  mmes  being  already  opened 
the  successor  might  have  worked  mines  which  he 
could  not  otherwise  have  worked  at  all.    To  aroid 
such  consequences  as  these,  we  ought  to  inquire  very 
carefully  into  the  origin  and  extent  of  the  liability 
of  the   executor  of  a  deceased  incumbent.    The 
reason,  and  extent  of  their  liability  must  be  sought 
in  the  historical  sources  from  which  that  liability 
originally   proceeded.    The   earliest   provision  on 
this  subject  with  which  we  are  acquainted  is  to  be 
found  in  the  provincial  constitution  of  Edmund, 
Archbishop  of  Canterbury,  21  Hen.  3,  in  the  year  1238 : 
"  Si  rector  alicujus  ecclesise  decidens  domos  ecdesis 
reliquerit  dirutas  vel  ruinosas,  de  bonis  ejus  eccle- 
siasticis  tanta  portis  deducatur  quss  safficiat  ad 
reparandum  base  et  ad  alios  ecclesiss  defectus  sup- 
plendos :"  (Lyndewood,  111,  27.)    Cardinal  Othobon 
Qwho  was  legate  of  the  holy  see  in  England,  and 
was  afterwards  Pope  Adrian  V.)  appears  to  have 
convened  an  Anglican  council,  which  assembled  in 
St.  Paul's  Cathedral  in  London  in  April  1269  (52 
Hen.  3).    At  this  council  were  present  the  Arch- 
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biflhops  of  Canterbury  and  York,  the  bishop,  abbota, 
priort,  archdeacons,  and  other  ecclesiastical  dig- 
nitaries :  (see  the  proceedings  at  length  in  Lynde- 
wood.)    One  of  the  constitations  or  statutes  of  this 
assembly  relates  to  ecclesiastical  buildings,  and  is 
thus  headed :  **I)e  domibos  ecclesiarum  reficiendis." 
It  is  preceded  by  a  summary  which  commences  m 
these  words:  *'D6mus  et  edifida  beneficiorum  a 
beneficiatis  eomm  expensis  reparentur/*    The  cud- 
atitution  itself  begins  by  reciting  the  mischief  and 
censuring  the  ararice  of  those  who,  though  they 
leceiTe  the  profits  of  their  benefices,  neglect  the 
repair  of  their  houses  and  other  buildings  thereon, 
and  then  proceeds  to  enact  as  follows :  "  Statuerimus 
et  pnedpimus  ut  universi  derid  suorum  benefici 
onim  domes  et  csetera  sedificia,  prout  indignerint, 
reficere  stadeant  condecenter,  ad  quod  per  episcopos 
sues  aut  archidiaconos  soliciti  moneantur.    Si  quis 
Tero  post  episcopi  rel  archidiaconis  monitionem  per 
dnos  menses  id  facere  cessaverit  tunc  episoopus 
istins  clerici  sumptibus  id  fieri  fadat  diligenter  de 
fraciibus  ipsius   ecdesiie    et    beneflcii   prssentis 
anctoritate  statuti  tantum  accepi  faciens  quantum 
ad  refectionem  husjusmodi  sumciat  peragendum.*' 
It  is  plain  from  the  ancient  authorities  that  the 
mischief  to  be  remedied  was  the  dilapidation  of 
liouses  and  buildings,  and  the   remedy  was  the 
enforced  expenditure  by  the  offending  incumbent, 
if  still  living,  of  aa  much  as  would  put  the  buildings 
into  repair.     Hence  arose  also  the  action  at  law 
against  the  preceding  incumbent  if  he  had  racated 
tise  benefice  by  promotion  or  otherwise,  and  were 
stilt  living.    At  one  time,  in  conformity  with  the 
principles  of  the  common  law,  it  seems  to  have 
been  considered  that  such  an  justion  as  the  present 
would  not  lie  at  all  against  the  executors  of  a 
deceased  incumbent.    '*£t  al  common  ley  ces  ne 
fat  qu*un    action  personal  quel  per  le  mort  d'un 
person  est  all^  a  touts  jours :"  (Year  Book,  2  Hen. 
4, 8.)    Precedents,  however,  of  this  form  of  action 
more  than  three  centuries  old  exist.     Still  it  has 
been  often  called  an  anomalous  action,  and  such  it 
undoubtedly  is,  for  it  makes  executors  liable  for  a 
tort  of  their  testator,  which  at  common  law  could 
not  be,  and  liable,  moreover,  to  a  person  to  whom 
the  intestate  was  not  liable  in  his  lifetime :  (see 
1   Wma.    Saund.   21 60,    note,   observing   on   the 
dictum    of   Willes,    C.J.   in   SoUer   v.    Lawrence, 
Willes  421,  attempting  to  account  for  this  action.) 
We   cannot  safdy  dedde   on  general  principles 
when  this  action  Ues  or  does  not  lie,  but  must  be 
guided  by  the  precedents  as  weU  as  by  the  par- 
ticular mischief  to  which  we  have  already  adverted, 
and  to  remedy  which  and  which  alone  this  form  of 
action  was  introduced.    The  earliest   precedents 
with  which  we  are  acquainted  appear  to  be  among 
the  rolla  of  this  court    One  of  them  is  as  early  as  18 
Hen.  7,  another  15  Hen.  8,  roU  806.    The  translation 
of  the  latter  is  to  be  found  in  Heme's  Pleader, 
published  in  the  time  of  the  Commonwealth  (1657). 
The  law  and  custom  of  the  realm  binding  on  the 
incumbent  is  there  stated  to  be  an  obligation  "  to 
repair  all  and  singular  the  house  and  buildings,  and 
if  they  do  not  then  their  executors  to  satisfy  sll  such 
sums  of  money  as  by  the  successor  shall  be  expended 
or  paid  for  the  necessary  repairs  or  rebuilding.*' 
The    precedents   from   which   the   more   modem 
English  precedents  appear  to  be  taken  and  trans- 
lated are  the  form  of  the  declaration  in  two  cases 
in  Itutwyche,  pp.  115  &  116,  in  which  the  custom 
is  thns  stated: — "Secundum  legem  et  consuetu- 
dinem  AnglisB  rectores  et  vicarii  omnes  et  singulas 
domos  et  aediflcia  reparare  et  sustendare  et   ea 
auccessoribus  suis  bene  et  sufflcienter  reparata  et 
flustentata  relinquere  teneantur.'*    And  the  extent 
of   the  obligation  is  laid  thus,  to  pay  "tantam 
pecuniae   summam  quantum  pro  reparatione  aut 
necessarift  readiflcatione  htgusmodi   domonim  et 
Mao.  Cas.— Vol.  V, 


aedificiorum  expend!  aut  solvi  sufficiet."  These  pre- 
cedents ha  ve  been  justly  regarded  as  declaring  against 
whom  an  action  lies,  e.  a.,  that  it  lies  at  the  suit  of 
the  successor  against  the  executors  of  a  deceased 
prebendary  {RadcUffe  v.  D'Oyley,  2  T.  Rep.  358)  ? 
and  they  are  not  less  useful  to  show  for  what  sort  of 
waste  the  action  lies  dotnoa  et  cedificia,  &c./'  and  thia 
they  do  doubly,  by  specfying  not  only   that  the- 
dilapidations  are  dilapidations  of  buildings  or  erec- 
tions whidi  can  be  repaired,  but  further,  by  stating 
how  the  damages  are  to  be  measured,  viz.,  by  the 
costs  of  the  repairs,  and  how  they  are  to  be  applied, 
viz.,  in  the  actual  repair  of  the  raioous  or  dilapidated 
buildings.    We  are  not  aware  of  any  ancient  prece- 
dent or   decision  extending  the   liability  of  the 
executors  of  a  deceased  incumbent  to  any  species 
of  waste  beyond  dilapidations  of  the  house,  the 
chancel,  or  other  buildings  or  fences  of  the  benefice. 
And  in  modem  times  it  has  been  held  by  the  Court 
of  Queen's  Bench,  in  BirdY.  Rdph,  4  B.  ft  Ad.  826, 
that  this  action  will  not  lie  for  mismanagement  or 
miscalculation  of  the  ecclesiastical  property  by  the 
deceased  incumbent;   and  this  dedsion  was  con- 
firmed in  the  judgment  of  the  same  court  in  Hvnttey 
V.  Rutsellj  18  Q.  B.  500     Some  authorities,  never- 
theless, have  been  relied  on  in  support  uf  the  present 
action.    The  Bixftop  0/ Salisbury't  case,  Gkxibolt,  259, 
has  been  cited   to  show  that  this  action  lies  for 
cutting  timber ;  but  that  case  refers  to  the  jurisdic- 
tion of  the  Ecclesiastical  Court,  and  shows  that  the 
offender  may  be  punished  there  even  to  the  extent 
of  deprivation  ;  and  though  the  reporter  adds  that 
the  offenders  may  be  punished  at   the  common 
law,    yet    the    authority    cited    (2    Hen.    4),    so 
far  from    proving   the   position,   shows    that    at 
that  time  this  action  did  not  lie  at  all  after  the 
death  of  the  incumbent.    Degge's  Parson's  Coun- 
sellor, chap.  8,  was  referred  to ;  but  it  does  not  show 
that  an  action  lies  in  a  case  like  the  present.    A 
passage  was  cited  from  Gibson's  Codex  to  show  that 
this  action  may  lie  against  the  executors  of    a 
deceased  incumbent  for  cutting  down  trees.    But 
the  authorities  in  the  margin  do  not  support  the 
position.    Besides,  in  Tyrwhitt's  and  in  Phillimore's 
editions  of  Bum's  Ecclesiastical  Law,  to  this  passage 
from  Gibson  is  appended  a  note  referring  to  Serjt. 
Hill's  MSS.,  and  we  collect  from  the  note  that  he 
doubted  the  accuracy  of  Gibson's  statement  as  to  this 
action  lying  for  cutting  down  trees.    The  opinion  of 
Bishop  Gibson,  who,  though  an  indefatigable  com- 
piler, was  not  a  lawyer  by  education  or  profession, 
weighs  little  against  the  doubt  of  so  profound  a 
lawyer  aa  Mr.  Serjt.  Hill.    The  case  of  Knight  v. 
Mosdey,  1  Amb.  175,  was  the  case  of  a  bill  by  a 
patron  against  an  incumbent  to  stay  waste  com- 
mitted by  digging  stones  &c.,  on  the  glebe.    It  is  no 
authority  for  such  an  action  as  this  under  such 
circumstances  as  the  present,  but  rather  tends  to 
show  that  this  action  for  such    an  injury  is  un- 
necessary.   Indeed,  it  should  seem  from  the  autho- 
rities that  not  only  the  patron,  but  the  ordinary, 
and  in  case  of  need  the  Aietropolitan,  or  even  the 
Crown,  may  interpose  as  to  any  kind  of  waste  to 
ecclesiastical  property :  (Jefferson  v.  Bishop  of  Dwr^ 
ham,  1  B.  &  P.  116,  131 ;   Wither  r.  Dean  and  Chap- 
ter of  Winchester,  3  Mer.  421 ;  Hoskins  r.  Featherston, 
2  Bro.  Chan.   Cas.  552;  Duke  of  St.  Albans,  r. 
Skipworthj  8  Beav.  354  ;  Duke  oj  Marlborough  v.  St. 
John,  5  De  G.  &  Sm.  174.)    The  case  of  Huntl^  v. 
Russett,  13  Q.  B.  672,  seems  at  first  sight  a  dedsion 
in  favour  of  the  plaintiff,  but  that  case  is  subject  to 
many  observations.    The  second  count  of  the  decla- 
ration there  (which  is  the  only  one  that  touches 
the  question  now  before  us),  charged  the  defen- 
dant's testator   with  excavating   gravel  pits   and 
carrying   away  the  gravel,  and   not  levelling  or 
sloping  down  the  pits  afterwiurds.    The  jury  found 
the  damage  for  not  sloping  down  so  much  of  the 
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land  as  had  been  excayated  for  private  purposes  to 
be  5/.  The  very  learned  judge  who  tried  the  cause, 
Parke,  B.  told  the  jury  that  it  wasyery  questionable 
whether  the  omission  oould  not  be  charged  as  waste 
in  the  rector,  Pattison,  J.  in  deliyering  the  judgment 
«  of  the  Court  of  Queen's  Bench,  in  the  same  case 
says :  "  We  do  not  mean  to  hold  that  any  action  in 
any  shape  could  be  maintained  against  uie  present 
defendants ;  for  this  omission  would  rather  seem  to 
be  in  the  nation  of  a  misfeasance  in  the  management 
and  cultiTation  of  the  estate,  for  which  the  court  has 
already  held  in  the  case  of  Bird  t.  Re^k,  4B.  &  Ad. 
826,  that  an  action  wUl  not  lie  against  the  executors 
of  a  deceased  incumbent.  "It  is,  however,"  he 
adds,  *'  unnecessary  to  determine  the  point  on  the 
present  occasion.'*  This  part  of  the  judgment  is 
strongly  in  favour  of  the  present  defenduit.  But 
the  court  proceed  to  direct  the  verdict  to  be  entered 
for  5^  as  for  the  value  of  the  gravel  removed.  The 
court  appear  to  have  overlooked  the  fact  that  the 
jury  had  given  the  5/1  damages,  not  for  the  value  of 
the  gravd,  but  for  not  sloping  down ;  and  as  has 
already  been  observed  if  the  taking  of  the  gravel  by 
the  preceding  incumbent  were  unlawful,  then  an 
action  at  the  suit  of  his  successor  could  not 
under  ordinary  circumstances  lie  for  so  doing; 
because  the  plaintiff  in  that  action  could  not  have 
taken  the  gravel,  even  if  his  predecessor  had  not 
done  so.  Moreover,  in  Hunt!^  v.  Russeliy  the  lia- 
bility for  gravel  removed  was  fixed  on  the  defen- 
dants by  the  court  becausp  the  lessee  of  the 
testator  had  dug  gravel  for  sale,  and  sold  it  for 
the  first  time.  But  the  court  adds  as  to  digging 
gravel :  ''if  the  gravel-pits  in  question  had,  before 
ihe  incumbency  of  the  last  incumbent,  been  opened 
and  used  for  getting  gravel  for  sale  generally,  we 
should  incline  to  the  opinion  of  Lord  Hardwic^e  in 
Knight  v.  Mosdey^  that  the  incumbent  had  not  com- 
mitted waste  by  continuing  to  use  them."  In  the 
case  now  before  us,  the  gravel  pits  had  been  opened, 
and  the  gravel  carried  away  during  four  previous 
incumbencies  and  used,  as  we  collect,  for  parish  pur- 
poses ;  but  not  by  the  incumbents  themselves,  or 
even  with  their  knowledge.  It  is  true  that  where 
this  action  lies,  it  lies,  not  merely  for  voluntary, 
but  for  permissive  waste ;  and  true  also  that  eadi 
incumbent  is  liable  for  the  waste  of  his  prede- 
cessor. But  there  is  not  only  no  evidence  to  show 
knowledge  on  the  part  of  the  last  incumbent,  or  on 
the  part  of  any  one  of  his  predecessors,  or  to  show 
any  laches  in  either;  but  we  collect  that  long  before 
the  last  incumbency  it  had  been  an  open  gravel-pit; 
and  therefore,  applying  the  language  of  the  Court  of 
Queen's  Bench  in  Huntley  v.  Russell  as  to  this  gravel 
pit,  we  doubt  whether  what  has  been  done,  or  left  un- 
done by  the  1  ast  incumbent  would  by  that  court,  in  any 
form  of  proceeding,  have  been  held  to  amount  to  waste. 
We,  however,  for  the  reasons  already  given,  have 
come  to  the  conclusion  that  this  is  not  such  waste 
as  can  be  the  subject  of  this  action.  As  our  opinion 
is  in  favour  of  the  defendant  on  the  firstpoint,  namely, 
that  he  is  not  liable  in  this  action  for  the  alleged  per- 
missive waste  of  the  last  incumbent,  this  intestate, 
so  by  the  stronger  reason  we  hold  that  he  is  not 
liable  for  the  like  alleged  waste  in  the  time  of  the 
several  predecessors  of  the  last  incumbent.  The 
rule,  therefore,  to  enter  the  verdict  for  the  defen- 
dant as  to  the  whole  amount,  will  be  made  absolute. 

Rule  abtohUe, 

Attorneys  for  the  plaintiff,  Scott  and  Co, 

Attorneys  for  the  defendant,  Hughes  and  Sons. 


A  SELSCTED   DIGEST   OF  AHEBICAN 

DECISIONS. 

(From  the  Anuriean  Law  Bavigw.) 

Ihdigtmest. 

Under  an  indiotment  ohaning  that  the  deceased  came 
to  his  death  by  "  bricks  and  stones,  cast  and  thrown  " 
by  the  prisoners,  proof  that  he  came  to  his  death  by 
means  of  bricks  or  stones  cast,  or  by  kickiog  and  stamp- 
ing, will  be  sufficient :  (Stttte  v.  Jatkim.  14  Bich.  S.  0. 
216.) 

An  indictment  for  obtaining  goods  under  false  prs- 
tenoes  will  not  be  supported  by  proof  that  the  defendant 
fraudulently  passed  counterfeit  banknotes  in  payment  of 
a  purchase,  tiie  said  act  being  a  distinct  felony  of  a 
diiterent  grade :  {Cheds  y.  The  State,  1  Ooldwell,  172.) 

3CAIJCIOU8  Prosbcutiok. 

In  an  action  for  a  malicions  prosecution  of  the  plaintUf 
for  perjiuy,  it  cannot  be  shown  by  the  defendant  in 
mitigation  of  damages,  that  the  plaintiif  had  made  a 
similar  complaint  against  him :  (Bliss  v.  FrcmkHn,  18 
Allen,  244.) 

Master  axd  SERVAirr. 

Although  a  master  is  not  responsible  for  injuries 
done  to  one  of  his  servants  by  the  carelessness  of 
another  in  the  course  of  their  common  employment,  he 
is  so  for  injuries  arising  from  his  own  Begligo&oe: 
(Harrison  v.  Central  R.R,Cj,^BO  N.  J.  293.) 

If  a  servant  works  with  or  near  machinery  which  is 
unsafe,  and  from  which  he  is  liiMe  to  sustain  injury  by 
reason  of  its  being  unsafe,  with  Uie  knowledge  or  the 
meanif  of  knowledge  of  its  condition,  he  takes  the  risk 
incident  to  the  employment,  and  cannot  maintain  an 
action  against  his  employer  for  injuries  sustained  by 
reason  of  the  defective  condition  of  the  machinery: 
(McGlynn  v.  £h)(ff«,'31  Cal.  3760 

Subordinate  servants  of  a  railroad  company,  injured 
by  the  negligence  of  a  servant  of  superior  grade-^^.  y., 
a  labourer,  injured  by  the  negligence  of  the  superinten- 
dent of  the  road  in  starting  a  tcun  at  an  nnusoal  time— 
can  recover  of  said  company :  (Barnes  v.  East  7<BRik  ^ 
GcuRR^d  Coldwell,  222.) 

A  flagman  employed  by  a  railroad  corporation  was 
an  habitual  drunkard,  and  was  usually  intrusted  with 
the  management  of  a  switch,  which  by  the  rales  of  the 
company  it  was  the  duty  of  another  person  to  monaga 
These  facts  were,  or  by  the  use  of  due  care  might  have 
been,  known  to  the  officers  of  the  corporatioo.  The 
fifl^nnan^  through  intoxication,  failed  properly  to  adjust 
said  switch,  in  consequence  of  which  a  xeUow-servaat 
was  injured :  Held,  that  the  oornoration  were  lialde  for 
the  injury,  and  this  although  tney  employed  a  spedal 
agent  to  hire  and  superintend  servants,  who  must 
have  been  noglicent  to  have  kept  the  flagman  in  said 
ompbyment :  {(hlmaa  v.  Eastern  A  R,  Co^  13  Allen,  433.) 

UURDER. 

Plaintiff  in  error  was  a  private  soldier,  and  in  June 
1865,  was  detailed  by  his  superior  offloer  as  one  of  a 
soouting  party.  A  lieutenant  and  ten  men  were  added 
to  the  party  on  the  march.  Some  of  the  soldiers  of  the 
party  shot  a  man,  and  the  plaintiff  in  error  was  indicted 
and  convicted  of  murder  in  the  second  degree :  Held, 
that  the  proof  being  unsatisfactory  that  the  plaintiff 
aided  or  abetted  in  the  unlawful  act  of  killing,  his 

Sresence  did  not  make  him  criminally  liable.  The 
etail  was,  on  its  face,  a  lawfhl  order,  and  the  soldier 
had  no  right  to  inquire  of  the  offloer  the  purpose  of  the 
detail:  {Riggs  v.  The  State,  8  Coldwell,  85.) 

NSOUGBXCB. 

Slight  n<^ligence  on  the  part  of  the  plaintiff,  con- 
tributing to  the  injury  complained  of,  will  not  ezeose 
gross  negligence  on  the  part  of  the  defendants :  (8t*  L 
A.andT  S,R.  R  Co.  v.  Todd,  36  lU.  409;  C.  cn^  A. 
R  R  Co,  V.  Hogarth,  38  III  370;  C  B,and  (IRR  Qk 
V.  Coufman,  ib.  424 ;  Same  v.  THpfett,  ib,  482.) 
I  A  child  seven  years  old,  while  on  a  railway  track, 
unattended,  was  killed  by  a  train :  Held,  that  this  was 
such  negligence  on  the  part  of  his  parents  as  to  prevest 
a  recovery  for  tlie  death,  it  not  having  been  caused  wil- 
fully:  (fijUsburn  F.,  W.,  if  C,  R  Co.  v.  Vining,  27  Ind. 
SIS?) 
The  deceased  was  compelled  by  the  conductor  of  the 
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defendants  to  stand  upon  the  platform  of  a  crowded  car 
and  while  there  was  thrown  from  the  car  by  another 
passenger  getting  off  in  haste  and  carelessly,  and  was 
jdlled:  Held,  that  the  defendants  were  liable  for  his 
death.  The  wrongful  act  of  a  third  party  did  not 
excuse  the  defendants*  wrong:  (/^eridan  v.  B.  4"  N.  R.R. 
Co^  96  N.Y.  39.  See  Clark  y.  Eighth  Av.  R.R,  Co^  ib, 
185^  18a) 

A  horse-oar,  with  its  inside  and  platform  f nU,  was 
stopped  for  the  plaintiff,  who  got  on  and  stood  npon 
the  steps,  there  being  no  room  elsewhere.  While  there 
he  was  injured.  The  condactor  had  taken  his  fare : 
Held,  that  the  defendants  were  liable.  The  above  facts 
rebntted  any  presumption  of  the  plaintiff's  negligmnoe: 
{dark  T.  Eigm  Av.  R,  R.  Co.,  36  N.Y.  135.) 

Defendants*  servant  let  down  the  chain  wnich  guarded 
the  passage-way  from  a  ferry  boat  to  the  landing,  before 
the  Doat  was  properly  secured  to  ibe  bridgei,  in  oonse- 
qusDoe  of  which  act  the  plaintiff's  leg  was  crushed 
between  the  boat  and  the  wharf :  Held,  that  this  was 
negUgenoe,  for  which  defendants  were  liable :  (Ferrii  y. 
UmoH  Ferry  Co,,  86  N.  Y.  312.) 

NlJISANCB. 

An  action  was  brought  for  a  nuisance  to  a  dwelling- 
boose,  by  smells,  smon,  and  machinery.  The  damage 
sustained  in  her  estate  by  the  plaintiff  was  common  to 
all  others  in  the  vicinity :  Held,  that  tUs  fact  was  no 
bar  to  her  recovery.  The  principle,  that  special  damage 
most  be  shown  to  give  a  private  action  for  a  pubuc 
nuisance,  applies  to  oisturbances  of  a  public  right,  e.  g,, 
a  highway  or  a  common  watering  place:  (Wesson  v. 
WaMtttm  Iron  Co.,  13  Allen,  95.) 

Ybbdict. 

In  an  action  on  the  case  against  a  railroad  company 
for  injuries  to  the  plaintiff  while  crossing  defendants* 
road,  the  jury  found  a  special  verdict,  that  defendants* 
engine  was  running  at  a  proper  rate  of  speed,  that  said 
engine  had  not  a  sufficient  nead-light,  tnat  a  suitable 
engine  bell  was  ringing,  that  defendfimts  had  no  flagman 
at  the  erossing  at  the  time,  and  that  it  was  their  duty  to 
have  one  there  then.  That  plaintiff  knew  of  Mib  cross- 
ing, stopped,  looked  out  for  an  approaching  train,  and 
passed  on  to  the  track,  using  due  care.  Damages  were 
asMBsed :  Held,  that  as  the  verdict  did  not  find  that  the 
plaintiff  was  travelling  along  a  public  street,  in  pursuit 
of  his  lawful  business,  and  was  compelled  to  cross  the 
ndlrosd  to  reach  his  point  of  destination,  plaintiff  could 
not  recover :  ^PitUburg  F^  TK.,  ^  C.  R.  Jl  Co.  v.  Evans, 
53  Penn.  St.  250.) 

To  an  indictment  which  contained  two  counts 
ohar^ng  a  felony— horse  stealing'-^and  a  third  charging 
a  mlbwlemeanor — receiving  a  colt,  knowing  it  to  be 
stolen— a  general  verdict  of  guilty  was  returned.  The 
two  offences  differred,  not  in  degree,  but  in  kind,  and 
were  inconsistent  with  one  another.  The  punishments 
also,  were  different  A  new  trial  was  granted,  as  the 
ooort  could  not  know  of  which  offence  the  defendants 
were  guilty,  or  what  sentence  to  pass :  (State  v.  Major, 
14  Rich.  S.  C.  76.) 

But  when  the  mdictraent  chargod  the  same  transac- 
tion in  one  count  as  a  felony,  and  in  another  as  a  mis- 
demeanor of  such  a  nature  that  the  latter  might  be 
included  in  the  former,  held,  that  a  general  verdict  of 
gailty  found  the  higher  offence.  A  new  trial  was 
granted,  however,  as  the  junr  did  not  appear  to  have 
been  instructed  as  to  the  effect  of  their  finding,  and 
because  the  judge  did  not,  in  his  discretion,  require  the 
prosecuting  officer  to  elect  one  of  two  counts  chai^ng 
oistinct  felonies,  and  confine  himself  to  it:  (iS'tnte  v. 
JVe&ofi,  14  Rich.  S.  C.  169.) 

Way. 

An  object  in  a  highway  with  which  a  traveller  did  not 
come  in  contact  or  collision,  and  which  is  not  shown 
to  have  been  an  actual  incumbrance  or  obstruction  in 
the  way  of  travel — e.  o.,  a  pilo  of  gravel  fifteen  inches 
high  and  five  feet  or  sue  feet  across— io  not  to  be  deemed 
a  defect  for  the  sole  reason  that  it  was  of  a  nature  to 
cause  a  horse  to  take  fright,  in  consequence  of  which  he 
escaped  from  the  control  of  his  driver,  and  caused 
daniAge  to  peiscm  and  property:  (Kiti/jsbury  v.  Th^ 
lahmUaUs  oj  Dedkam,  13  Allen,  186) 

Wnu 
A  testator  devised  to  his  wife  "  all  my  property, 
re\l,  personal,  and  mixed,    .    .    .    during  her  natural 


life/*  and,  at  her  death,  ^  all  the  property  hereby  de- 
vised or  bequeathed  to  ber,  as  aforesaid,  or  so  much 
thertiof  as  may  then  remain  unexpended,**  to  his  daughter 
and  son  :  Held,  the  wife  took  only  a  life  estate  in  tho 
realty :  (Cowks  v.  Cowles,  53  Penn.  St.  175.) 

The  body  of  a  will  contained  both  contingent  and 
vested  legacies.  There  was  also  a  residuary  bequest, 
*^to  be  shared  by  the  same  persons  to  whom  I  have 
given  specified  legacies  in  stock,  and  in  precisely  the 
same  rateable  proportions  :**  Held,  that  the  interest  of 
the  contingent  legatees  in  the  residue  was  vested :  (Colt 
V.  Bubbard,  88  Oonn.  281.) 

A  will  contained  the  following  clause :  **  I  give  to  my 
three  dangfaterSf  M.,  8^  and  J.,  and  the  children  of  my 
son  Sm  my  homestead,  to  them  and  their  assigns  for 
ever,  snare  and  share  lUike  :**  Held,  that  children  of  the 
son  S.  took  per  stirpes,  and  not  per  capiia  (M^Curdy,  J. 
dissenting) :  (h^  v.  Acker,  38  Conn.  223.) 

A  testator  directed  his  farm  to  be  sold,  and  the  pro- 
ceeds distributed  in  a  certain  way.  He  appointed 
executors,  who  sold  said  fann.  The  sale  was  im- 
peached, on  the  ground  that  the  executors  were  not 
made  donees  of  a  power  of  sale:  Held,  that  equity 
would  consider  the  provision  in  the  will  as  a  bequest 
of  money  to  be  distributed  by  the  executors,  and  that 
they  were  therefore  the  proper  persons  to  sell :  (Rankin 
V.  Rahlan,  86  III.  293.) 

Parte  of  a  will  and  first  codicil  were  obliterated,  to 
make  them  consistent  with  a  second  codicil.  Tfie 
second  codicil  was  void  for  want  of  two  attesting 
witnesses :  Held,  that  the  will  and  first  codicil  were  to 
be  read  as  before  the  obliterations :  (Storer  v.  Kendall, 
1  Coldwell,  557.) 

Wixsrsss. 

A  husband  cannot,  in  a  collateral  proceeding,  be  a 
witness  directly  to  charge  his  wife  with  a  crime  which 
is  of  the  grade  of  indictable  offences,  even  though  the 
wife  has  been  previously  acquitted  of  the  offence  so 
charged,  and  therefore  cannot  be  indicted:  (J^ate  v. 
WiUon,  80  N.  J.  77.) 

When  three  are  jointly  indicted  for  a  capital  offence, 
but  one  of  them  is  not  on  trial,  not  having  been  ar- 
rested, the  wife  of  the  one  not  on  trial  is  a  oompetent 
witness  for  the  State:  (State  v.  Drawdy,  UBioh.  8. 
0.  87.) 

After  his  deposition  was  taken,  contrary  declarations 
were  elicited  irom  the  witness  in  conversation  :  Held, 
evidence  of  such  declarations  was  inadmissible  from 
the  partj  calling  the  witness.  It  seems  (by  the  court) 
that  evidence  of  statemente  of  a  witness,  confiicting 
with  his  statemente  under  oath,  is  never  admissible 
from  the  party  calling  him.  It  seems  (by  Thompson 
and  Agnew,  JJ.),  that  a  party  may  contradiot  his  own 
witness  in  this  way,  when  he  is  deceived  as  to  what  the 
testimony  of  said  witness  will  be :  (Steams  v.  Merchant^ 
Bank,  53  Penn.  8t.  490.) 


C0T7BT  OF  axrSBN'S  BENCH. 

Reported  by  T.  W.  Saxtxdxbs  and  J.  BHoarr,  Esqrs., 
Banisters<«t-Law. 


Saturday,  Nov.  7,  1868. 

The  Ck>3iPAirr  of  Pbopribtobs  of  thb  Bducihoham 
Canal  NAviaATiON  (apps.)  v.  Thx  Oysbbebrs  of 
THE  Pabish  of  BuatmoBAM  ( reaps.). 

Poor-rate — Canal — Reservoirs,  wharves,  (fc, — Principle 

of  assessment. 

The  appellants  are  the  owners  of  a  canal  and  premises 
accessory  thereto  such  as  wharves,  engine-house,  and 
reservoirs.  Tlie  assessment  to  the  poor-rate  upon  the 
wharves  was  made  upon  the  whole  area,  each  taken  as  a 
whole,  on  wharf,  land,  and  huildings^with fixtures  and 
machinery  attadted,  and  deriving  some  additional 
vabtefrota  the  capacity  of  being  applied  to  such  pur- 
poses  as  tliose  of  a  canal  company.  As  regarded  the 
engine-house,  that  was  assessed  at  the  rent  which  it 
Wfis  considered  by  the  respondents  reasonable  for  the 
Compaq  to  pay  from  year  to  year.  Asregccrded  the 
canal  proper,  it  was  assessed  to  the  gross  receipts  along 
Hie  whole  line  of  the  canal  allowing  certain  deductions 
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for  repairt,  salariesj  ierumtt*  profits^  JT.,   ^*c.    As 
regards  the  reservoirs^  these  were  assessed  as  land\in' 
dependently  of  their  contributing  to  the  earnings  qf  the 
^  canal: 

Seldj  that  the  principle  qf  assessment  was  correct. 

Special  Case. 

1.  This  is  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Birmingham,  in 
the  coanty  of  Warwick,  on  the  27th  Sept.  1862,  in 
which  the  appellants  are  rated  as  follows : 

**For  their  offices,  weighing  machines,  engine- 
houses,  steam  engine8,machinery  and  workSyWhures, 
and  land  covered  with  water,  towing  path,  reeenroir, 
and  feeders,  and  other  land  buildings  and  premises 
within  the  parish.    20,779iL  gross,  and  17,277^  nett." 

2.  The  grounds  of  appeal  are  sufficient  to  raise 
all  the  questions  to  be  determined  in  this  case. 

3.  The  Court  of  Quarter  Sessions  haye  by  con- 
sent, and  subject  to  the  following  special  case, 
reduced  the  rate  to  16,500/.  gross,  and  14,027/.  nett, 
the  nett  amount  being  arrived  at  as  follows : 

1.  Old  Wharf 2S78 

2.  Bordealey-etreet  Wharf  644 

3.  Ooxell-Btreet  Wharf 440 

4.  NUe-street  Wharf  29 

5.  Shadwell-fltreet  Wharf 147 

6.  AU  Saints'  or  Soho  Wharf; 100 

7.  Cresoent  Wharf  06 

8.  lokneild  Port-road  Wharf  76 

Summer-row  Wharf  813 

Total  wharres   £4193 

Beaerroir   660 

Titford  feeder .-. 35 

Smethwick  feeder  380 

Engine-hoQse  and  fixed  machinery 360 

£5587 
Tonnage  and  weighing  or  canal  proper 8500 

£H027 

4.  The  appellants-  were  originallj  incorporated  by 
an  Act  of  Parliament  passed  in  ibe  8  Geo.  3.    By 
an  Act  passed  in  the  5  Will.  4  (5  Will.  4,  c.  xxxiv.), 
which,  as  well  as  erery  other  Act  relating  to  the 
appellants,  may,  if  necessary,  be  referred  to  as  part 
of  this  case,  the  Act  of  8  Geo.  8  and  rarious  other 
Acts  relating  to  the  Canal  Company  were  repealed, 
and  the  company  was  dissolved  and  reincorporated 
under  the  style  of  the  Company  of  Proprietors  of 
the  Birmingham  Canal  Navigations,  and  the  canals 
and  property  of  the  old  oompany  were  vested  abso- 
lutely in  the  new  company,  the  appellants.    Several 
other  Acts  of  Parliament  have  since  been  passed, 
authorising  new  works  and  extensions,  and  amalga- 
mating other  companies  with  the  appellants,  who 
are  now  the  owners  and  occupiers  of  numerous 
canals  in  the  counties  of  Sta£ford,  Worcester,  and 
Warwick.    These  canals  pass  through  many  parishes 
and  townships,  and  are  altogether  about  one  hun- 
dred and  sixty-two  miles  in  length,  of  which  about 
five  and  a  half  miles  are  within  the  respondent 
parish.    The  canals  are  on  three  different  levels : 
First,  the  levd  of  the  canal  at  the  said  company's 
wharf  in  Paradise-street,  Birmingham,  called  the 
Birmingham  level ;  second,  the  Walsall  level ;  and 
third,  the  Wolverhampton  level ;  and  are  supplied 
with  water  principally  by  means  of  large  reservoirs, 
into  which  water  is  brought  by  conduits  or  feeders, 
and  by  means  of   pumping  engines.    There  are 
altogether  five  of  such  reservoirs,  and  a  portion  of 
one  of  them,  known  as  the  Rotten-park  reservoir, 
is   situate   within    the   respondent   parish.    This 
reservoir  is  supplied  with  water,  partly  by  a  feeder 
running  from  Titford  Pool,  distant  about  six  miles 
from  the  respondent  parish  to  the  said  reservoir 
known  as  the  Titford  feeder—a  portion  of  which 
feeder  is  in  the  respondent  parish— and  partly  by 
flood  water,  pumped  up  by  means  of  engines  from  a 
feeder  running  out  of  the  Wolverhampton  level, 
called  the  Smethwick  feeder,  and  a  part  of  which 


latter  feeder  is  also  situate  within  the  respondent 
parish. 

5.  The  appellants  also  occupy  in  the  respondent 
parish  a  building  hereinafter  called  the  "  engine 
house,"  in  which  are  erected  the  steam  engines  and 
machinery  used  for  pumping  water  out  of  the 
Smethwick  feeder  into  the  Rotten-park  reservoir. 
These  engines,  &c.,  are  necessarily  kept  in  a  con- 
tinual state  of  repair  and  ready  to  work  at  any 
moment,  but  are  only  actually  used  when  water  is 
required  in  the  Rotten-park  reservoir,  which  is  on 
an  average  about  twenty  days  in  each  year  depen- 
pent  chiefly  upon  the  state  of  the  rainfall. 

6.  The  canals  are  carried  over  numerous  valleys, 
by  means  of  embankments  and  aqueducts,  and 
through  several  hills  by  means  of  tunnels  and  cat- 
tings.  There  are  also  many  flights  of  locks  on 
yaiions  parts  of  the  canals,  some  of  which  are 
within  the  respondent  parish.  These  reservoir?, 
feeders,  engines,  embankments,  aqueducts,  tunnelii, 
cuttings,  locks,  and  works  have  been  constructed  at 
great  cost,  and  are  necessary  for  the  working  of  the 
canal ;  considerable  outlay  is  also  consequently  re- 
quired for  the  repairs  and  proper  maintenance  of  the 
can^  and  works.  Previous  to  the  Act  of  4  Will.  4, 
the  canal  in  many  places  pursued  a  winding  course 
but  that  Act  authorised  the  appellants  to  make  cer- 
tain short  cuts,  which  have  since  been  made. 

7.  The  appellants  are  not  themselves  carriers,  but 
their  profits  are  derived  Jrom  certain  tolls  (herein  called 
tonnage),  which  are  authorised  by  their  several  Acts 
of  Parliament,  and  are  paid  to  them  by  persons 
using  the  canals  for  goods,  &c.,  passing  along  the 
canals,  and  also  from  certain  other  tolls  for  whtfface 
and  weighing,  which  are  demanded  and  paid  under 
5  WilL  6,  c.  3^f  s.  129,  hereinafter  set  out  at  length. 

8.  By  the  said  Act  (5  Will.  4,  c  34,  it  is  (amongst 
other  tilings)  enacted  as  follows,  that  is  to  say 
(sect.  128): 

That  in  order  the  .better  to  aaoertain  the  amoont  of  ton- 
nage payable  by  virtue  of  this  Act,  the  said  company  wbtJi 
set  up  mile  atones  and  fractional  distanoe  posts,  with  proper 
inacnptiona,  along  the  whole  of  the  said  canals  now  ezistm; 
or  hereafter  to  be  made,  oommencing  from  Birmxngbaa 
aforesaid :  but  in  calcolatine  the  diatanoes  for  erecting  sodi 
mile  atones  and  fractional  distanoe  posts,  on  any  sooh  <ait 
or  commonication,  by  which  the  said  canals  have  already 
been  or  shall  hereafter  be  imjnroTed  and  shortened  ss  afoine* 
said,  Bach  cut  or  communication  shall  for  all  poxposes  what- 
soever be  considered  as  of  the  same  length  as  the  part  of 
the  original  canal,  which  has  been  or  shall  be  cut  ofT  or 
shortened  thereby  (certain  cuts  only  excepted) ,  and  Uie  said 
mile  stones  and  fractional  distance  po«ts  shall  be  placed 
accordingly.  And  in  charging  the  tolls  payable  on  the  stid 
canals  the  distanoe  between  each  two  of  such  nule  stones, 
and  also  between  the  wharf  of  the  said  company  in  Pan- 
dise-street,  in  Birmingham,  and  the  first  of  such  mile 
stones  shall  be  considered  as  a  mile,  and  l-16th  part  of  socfa 
distance  respectirely  shall  be  considered  as  l-16th  part  of  a 
mile. 

9.  Sect.  129. 

That  it  shall  be  lawful  for  the  said  oomponr  from  tisM  to 
time  and  at  all  times  hereafter,  to  demand,  receive,  ud 
recover,  for  ail  coal,  coke,  ironstone,  lime.  limestone, 
minerals,  and  other  goods  whatsoever,  loaded,  landed,  or 
placed  in  or  upon  any  of  the  pubUo  wharves  d  the  said  oom- 
pany  now  existing  or  hereafter  to  be  made,  over  and  above- 
the  several  tolls  hereinbefore-mentioned,  the  further  tolls 
following,  that  is  to 


(a)  For  the  wharfB«e  of  all  coal  and  coke  which  shall  ^us 
out  of  the  said  Worcester  and  Birmingham  Canal  mto 
the  said  Birmingham  Canal,  and  shalTbe  landed  at  or 
upon  any  public  wharf  of  the  said  compooj  now  exist- 
ing, or  hereafter  to  be  mode,  any  sum  which  the  aaid 
company  diall  from  tinje  to  lime  direct,  not  exoeedisg 
the  sum  of  2d.  per  ton. 

(b)  For  the  wharfage  of  all  ooal,  ooke,  ironstooe,  lime, 
limestone,  and  other  minerals  (except  such  coal  aad 
ooke  as  last  mentioned),  which  shall  be  landed,  loade^ 
or  placed  at  or  upon  any  public  wharf  of  the  nia 
company  now  existing,  or  hereafter  to  be  made,  aof 
sum  which  the  said  company  shall  from  time  to  tiiad- 
direct,  not  exceeding  the  sum  of  Id.  per  ton. 

(c)  For  the  wharfage  en  all  coal,  ooke,  ironstone,  lime, 
limestone,  and  other  minerals  whatsoever,  whidi  shall 
remain  upon  any  public  wharf  of  the  said  compaor 
now  existing,  or  hereafter  to  be  made,  beyond  the  said 
space  of  foxty-eight  honxs^  any  fnrthar  sum  which  the 
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■aid  oompoDjr  abaU  from  time  to  time  direct,  not 
exceeding  the  further  sum  of  \d.  per  ton  for  eyeir 
fortnight  which  such  articles  shall  remain  upon  such 
wharf,  after  the  expiration  of  the  said  forty-eight 
hours,  and  so  alter  that  proportion  for  any  less  period 
than  a  fortnight. 

(d)  For  the  wharfage  of  all  goods  (except  coal,  coke,  iron- 
stone,  lime,  limestone,  and  other  minerals)  which 
shall  be  landed,  loaded,  or  placed  at  or  upon  any 
public  wharf  of  the  said  company  now  existing,  or 
hereafter  to  be  made,  anv  sum  which  the  said  com- 
pany shall  from  time  to  lime  direct,  not  exceeding  tiie 
sum  of  8d.  per  ton. 

(«)  For  the  wharfage  of  all  goods  (except  coal,  coke,  iron- 
stone, lime,  limestone,  and  other  minerals)  which 
shall  remain  upon  any  public  wharf  of  the  nid  com- 
pany now  existing,  or  hereafter  to  be  made,  beyond 
the  space  of  forty-eight  hours,  any  further  sum  which 
the  said  company  shall  from  time  to  time  direct,  not 
exceeding  the  further  sum  of  id.  per  ton  for  ererv 
week  which  such  article  shall  remain  upon  such 
wharf  after  the  expiration  of  the  said  forty-eight 
hours,  and  so  after  tnat  proportion  for  any  less  period 
than  a  week. 

(/)  For  the  weighing  of  all  coal,  coke,  ironstone,  lime, 
limeotone,  minenls,  and  other  soods  whatsoeyer 
which  the  owner  thereof  shall  be  desirous  of  having 
weighed,  any  sum  which  the  said  company  shall  from 
time  to  time  direct,  not  exceeding  the  sum  of  2d.  per 
ton. 

(g)  For  the  use  of  any  crane  now  erected  and  made,  or 
hereafter,  in  pursuance  of  or  under  the  authority  of 
this  Act,  to  be  erected  and  made,  any  sum  which  the 
■aid  company  shall  from  time  to  time  direct,  not  ex- 
ceeding the  sum  of  2d.  per  ton. 

The  company  hare  neyer  charged  any  of  the 
tolLB  (c)  and  (e),  but  it  is  agreed  that,  if  actually 
charged,  tolls  (c)  would  amount  to  200L  per  annum, 
and  {e)  to  20^  per  annum. 

10.  By  sect.  166,  it  is  enacted,  amongst  other 
things. 

That  all  persons  shall  have  free  liberty  to  use  the  roads, 
ways,  and  passages  (except  the  towing  paths)  to  or  from 
the  said  canals,  and  also  to  navigate  and  use  the  said  canals, 
and  to  nae  the  towing  paths,  for  hanling  and  drawing  the 
canal  boata,  and  to  employ  tne  wharree  tor  loading  and  un- 
loading upon  payment  of  tolls. 

11.  By  sect.  177,  it  is  enacted, 

That  it  sfaaU  be  lawful  for  the  said  company  to  lay  out  and 
determine  the  carriage  and  other  ways  on  the  said  wharves, 
and  the  passages  to  and  from  the  landing  places  thereon, 
and  also  to  lixnit  and  determine  the  extent  of  ground  adjoio- 
ing  the  several  landing  places,  which,  for  the  convenience  of 
business,  shall  be  at  au  times  kept'clear  and  unobstructed ; 
snd  also  to  determine  as  well  the  particular  traders  as  the 
number  of  traders  who  shall  be  allowed  to  use  the  several 
landing  or  loading  places ;  and  also  either  with  or  without 
indsntore  to  demise  or  lease  any  of  the  ground  of  the  said 
wharves  to  be  used  as  places  of  deposit  for  any  article  or 
commodities  which  shall  be  landed  at  the  said  wharves,  or 
which  may  be  intended  to  be  conveyed  along  the  canal,  pro- 
vided that  in  no  instance  the  rent  for  any  of  the  nound  so 
demised  or  leased  for  the  purposes  aforesaid  shul  exceed 
2d.  per  yard  per  quarter. 

The  appellants  have  never  exercised  the  power 
conferred  upon  them  by  sect.  177  of  demising  or 
leasing  any  part  of  the  ground  of  the  said  wharves. 
If  tho  whole  of  the  ground  of  the  said  wharves  were 
let  or  demised  by  l£e  appellants  at  the  maximum 
rent  of  2d,  per  yard  per  quarter,  the  nett  rental 
would  amount  to  1875/.  14«.  Sd, 

12.  The  appellants  have  the  following  public 
wharves  situate  within  the  respondent  parish: — 
1.  The  wharf  in  Paradise-street  mentioned  in  the 
128th  section  of  the  Act  of  5  Will.  4,  commonly 
known  as  and  herein  called  the  Old  Wharf.  2.  The 
Bordesley-street  Wharf.  8.  The  Oozell-street  Wharf . 
4.  The  Nile-street  Wharf.  5.  The  8hadwell-street 
Wharf.  6.  The  All  Saints'  Soho  Wharf.  7.  The 
Crescent  Wharf.  8.  Thelckneild  Port-road  Wharf, 
and  also  a  private  wharf,  called  Summer-row  Wharf . 

13.  The  following  is  a  description  of  the  Old  Wharf : 
It  is  surrounded  by  a  wall,  and  contains  altogether 
an  area  of  26,494  square  yards,  of  which  4750 
yards  arc  covered  with  water.  This  wharf  is 
bounded  on  the  east  by  Suffolk-street,  and  on  the 
west  by  Bridge-street.  The  water  enters  the  wharf 
at  the  westerly  end  thereof  under  the  street  called 
Bridge-street.  There  is  a  towing  path  along  each 
side  of  the  canal  up  to  and  on  the  west  side  of  the 


bridge  under  Bridge-street,  at  which  point  the 
towing  paths  cease,  and  there  is  no  towing  path  on 
the  east  side  of  that  bridge;  for  the  sake  of  distinc- 
tion the  canal  on  the  west  side  of  this  bridge  is 
hereinafter  called  "canal  proper.**  Directly  after 
the  water  passes  under  the  bridge  into  the  wharf  it 
expands  from  about  25  feet  (the  width  of  the 
bridge)  to  about  150  feet,  as  shown  in  the  margin 
hereof.  It  is  then  divided  into  two  waterways  or 
basins,  running  in  an  easterly  direction  parallel  to, 
and  at  a  distance  of  about  30  yards  from,  each  other, 
and  each  extending  from  west  to  east,  a  distance  of 
about  200  yards,  where  the  water  ends,  at  about 
40  yards  from  the  easterly  end  of  the  wharf.  In 
these  waterways  or  basins  boats,  after  passing  over 
the  "  canal  proper,"  are  moored  for  unloading  and 
loading. 

14.  In  setting  up  the  mile  stones  and  fractional 
distance  posts,  required  by  the  Act  of  Will.  4,  s.  128 
(above  set  forth),  these  waterways  or  basins  in  the 
Old  Wharf  have  always  been  treated  and  considered 
as  part  of  the  '*  canal  proper,"  and  the  distances 
have  been  measured  from  the  easterly  end  of  such 
waterways,  so  as  to  include  them  as  part  of  the 
"canal  proper,"  and  "tonnage"  always  has  been 
and  is  calculated  and  diarged  accordingly.  The 
boats  are  drawn  along  the  canal  by  horses,  and  when 
the  boats  have  arriv^  at  the  bridge,  at  the  entrance 
of  the  Old  Wharf,  the  horses  are  detached  and  the 
boats  pushed  into  and  forced  along  these  waterways 
or  basins  by  hand  power  and  poles  to,  and  are  moored 
at  convenient  places  along,  either  of  these  waterways 
or  basins,  for  unloading,  subject  to  certain  restric- 
tions made  by  the  appellants  for  the  public  con- 
venience for  the  purpose  of  preventing  any  boat 
remaining  at  the  whart  for  more  than  eight  hours. 

15.  Divers  coal  dealers  (who  are  large  traders 
over  the  canal'^  are  allowed  by  the  appellants  to 
have  the  use  ot  certain  defined  spaces  of  the  Old 
Wharf  called  "  Stacking  Grounds,"  for  the  purpose 
of  stacking  and  storing  their  coals,  when  unloaded 
from  their  boats,  until  required  for  delivery  to  their 
retail  customers.  Many  of  them  have  oSices  erected 
there  for  the  transaction  of  their  business.  No  lease 
has  ever  been  granted  of  these  stacking  grounds, 
nor  has  any  rent  ever  been  paid  to  the  appellants 
for  the  use  of  them  beyond  the  sums  paid  for 
tonnage. 

16.  A  gangway  or  path,  averaging  about  six  feet 
wide,  is,  by  another  regulation  of  the  appellants, 
required  to  be  at  all  times  kept  clear  and  unob- 
structed round  and  adjoining  the  two  above- 
mentioned  waterways  or  basins,  for  the  convenience 
of  business,  as  required  by  sect.  177,  above  set  forth. 
The  occupiers  of  '^  Stacking  Grounds,"  however,  oc- 
casionidly  encroached,  and  the  foregoing  regulations, 
as  to  the  remaining  of  the  boats,  and  as  to  the  gang- 
ways, are  not  always  enforced.  Certain  other  spaces 
in  the  Old  Wharf  always  have  been,  and  necessarily 
are,  idso  kept  clear  and  unobstructed  as  carriage  and 
other  ways,  and  for  passages  for  the  convenience  of 
business. 

17.  The  aescription  of  the  Old  Wharf  and  the  ob- 
servations made  thereon  in  paragraphs  numbered 
13,  14,  15,  and  16,  may  be  taken  as  applicable  in  all 
particulars  to  (No.  2)  the  Bordesley -street  Wharf, 
and  (No.  6)  the  All  Saints'  or  Soho  Wharves,  except 
that  the  respective  areas  of  the  two  last  mentioned 
wharves  are  as  follows :  that  is  to  say,  the  Bordesley- 
street  Wharf  contains  an  area  of  17,075  yards,  of 
which  3478  yards  are  covered  with  water,  and  the 
All  Saints'  or  Soho  Wharf  contains  an  area  of  9164 
yards,  of  which  2515  yards  are  covered  with  water. 

18.  It  is  admitted  that  each  of  the  Oozell-street, 
Nile-street  Crescent,  and  Ickneild  Port-road  Wharfs 
fronts  to,  and  adjoins  a  part  of,  the  "  canal  proper,** 
and  that  the  Shad  well- street  Wharf  fronts  to,  and 
adjoins  a  basin  or  branch  canal  running  at  an  acute 
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angle  oat  of  the  **  canal  proper."  In  these  cases 
boats  are,  sabject  to  restrictions  made  by  the  ap- 
pellants, moored  in  the  "  canal  proper  **  or  basin  for 
convenient  times  as  required  for  loading  or  un- 
loading. 

19.  The  assessment  upon  the  wharves  has  been 
made  by  the  respondents  upon  the  whole  area,  each 
taken  as  a  whole  as  wharf  land,  and .  buildings, 
with  fixtures  and  machinery  attached,  and  deriving 
some  additional  value  from  the  capacity  of  being 
applied  to  such  purposes  as  those  of  a  canal 
company. 

The  appellants  contend  that  they  are  only  liable 
to  be  rated  in  respect  of  the  wharves  at  a  sum  having 
regard  to  the  amount  of  the  wharfage  tolls  actually 
taken  by  them  in  respect  of  the  use  of  the  wharves, 
or  at  all  events  that  the  assessment  should  not 
exceed  the  amount  authorised  to  be  taken,  either  as 
demurrage  tolls,  or  by  way  of  rent,  if  the  wharves 
were  leased  or  demised  under  the  authority  of 
sect.  177  as  set  forth  in  paragraph*ll. 

The  assessment  made  by  the  respondents  has  not 
been  limited  to  the  sum  actually  taken  for  wharfage 
tolls,  nor  to  the  sum  to  which  the  wharfage  and  de- 
murrage tolls  authorised  by  the  Acts  of  Parliament 
as  hereinbefore  mentioned  would  amount  if  actually 
taken,  nor  to  the  sum  to  which  the  maximum  rent 
would  amount  if  the  whole  of  the  ground  of  the  said 
wharves  were  leased  or  demised  under  the  authority 
of  sect.  177,  as  set  forth  in  paragraph  11. 

20.  It  is  admitted  that  in  the  following  table  A., 
column  No.  2,  shows  the  assessment  that  ought  to  be 
made  in  respect  of  the  said  wharves,  if  the  principle 
contcfnded  for  by  the  respondents  is  correct.  Column 
No.  3  shows  the  amount  at  which  the  same  wharfs 
ought  to  be  assessed  if  the  appellants  are  correct  in 
contending  that  they  are  only  liable  to  be  rated  in 
respect  thereof  at  a  sum,  having  regard  to  the 
amount  of  the  wharfage  tolls  actually  taken  in 
respect  of  the  use  of  the  said  wharves.  Column 
No.  4  shows  the  amoimt,  in  addition  to  column 
No.  3,  at  which  the  same  wharves  ought  to  be 
assessed,  if  the  amount  authorised  by  the  said  Act 
of  Parliament  to  be  taken,  and  not  in  fact  taken, 
ought  to  be  included ;  and  column  No.  5  shows  the 
amount  at  which  the  said  wharfs  ought  to  be 
assessed  if  the  assessment  ought  to  be  limited  to 
the  maximum  amount  of  rent  authorised  to  be 
charged  under  sect.  177,  if  the  whole  of  the  ground 
of  the  said  wharves  were  demised  or  leased. 

Table  A. 


No.  1. 
Name  of  Wharf. 


1.  Tlie  Old  "Wharf 

2.  The  Bordealey 
street  Wharf  .. 

8.  The    Oozell-8t 
Wharf  

4.  The  Nile-street 
Wharf  

5.  The   Shadwell 
street  Wharf  .. 

6.  The  All  Saints 
or  Soho  Wharf . 

7.  The     Crescent 
Wharf  

8.  The      Ickneild 
Port-rd.  Wharf . 


a.S 


111 


dEaS3 


£  8.  d 

2378  0  0 

&U  0  0 

410  0  0 

29  0  0 

147  0  0 

100  0  0 

66  0  0 

76  0  0 


£  s,  d. 


i^ 


^458  13  0 


C  :•  • 


OS 
c  o  c 


£9.  d. 

1 

£  s.  d. 

510  lU  8 

331  4  8 

323  6  8 

220  0  0 

14  10  8 
66  9  4 

99  10  8 

38  6  8 

« 

176  9  4 

3880    0    0>    458  13  0|    220  0  01562  14    8 


mentioned  in  paragra^^  19  are  erroneous,  then  the 
appellants  contend,  that  having  regard  to  the  cir- 
cumstances hereinbefore  stated,  the  total  area  of 
the  waterways  or  basins  as  to  each  of  the  said 
wharves  (except  the  Shadwell-street  wharf),  and  the 
total  area  of  the  several  gangways  or  paths  and 
spaces  for  carriage  and  other  ways  hereinbefore 
mentioned  as  to  each  of  the  said  wharves  ought  not 
to  be  included  or  taken  into  account  in  the  valua- 
tion, but  should  be  deducted  from  the  number  of 
square  yards  which  form  the  area  of  the  whole  of 
each  of  the  said  wharves,  and  the  appellants  ought 
only  to  be  assessed  as  upon  the  residue  after  making 
such  deductions. 

22.  It  is  admitted  that  in  the  following  table  B, 
column  No.  2  contains  a  correct  statement  of  the 
total  area  of  each  of  the  said  wharves;  column 
No.  3  contains  a  correct  statement  of  the  area 
of  the  waterways  or  basins  on  each  of  the  said 
wharves ;  column  No.  4  contains  a  correct  statement 
of  the  spaces  which  are  authorised  to  be  kept  clear 
around  and  adjoining  to  the  said  waterways  or 
basins ;  column  No.  5  contains  a  correct  statement 
of  the  spaces  which  are  usually  kept  clear  and 
unobstructed,  as  carriage  and  other  ways,  for  pas- 
sages, and  for  the  convenience  of  business ;  column 
No.  6  contains  a  correct  statement  of  the  area  of 
eadi  of  the  said  wharfs,  after  deducting  the  number 
of  yards  contained  in  the  area  stated  in  columns 
numbered  respectively  3,  4,  and  5. 

Table  B. 


Sa  I. 
Name  of  Wharf. 


No.  a. 
Total 
area. 


1.  The  Old  Wharf    

2.  The    Bordealey  •  street 
Wharf  

3.  The  Oozell-st.  Wharf... 

4.  The  Nile-street  Wharf 

5.  The     Shadwell  -  street 
Wharf  

6.  The  All  Saints  or  Boho 
Wharf , 

7.  The  Crescent  Wharf  , 

8.  The  Ickneild  Port-road 
Wharf 


Yards. 
26,494 

17,076 

13,160 

806 

3,438 

9,164 
1,750 

6,050 


5,354 


21.  If.  however,  the  contentions  of  the  appellants 


23.  If  the  contentions  or  either  of  the  contentions 
of  the  appellants  mentioned  in  paragraph  No.  21  aie 
or  is  correct,  then,  for  the  purpose  of  ascertaining 
the  area  of  each  wharf  for  assessment  the  area  as 
respectively  shown  in  columns  3,  4,  and  5  of  Table 
B  of  every  waterway  or  basin,  gangway,  path,  and 
space  which,  according  to  the  decision  of  the  court 
ought  not  to  be  concluded  or  taken  into  account  in  the 
valuation  is  to  be  deducted  from  the  area  as  shown 
in  column  No.  2  of  that  table  and  a  reduction  pro- 
portioned to  the  extent  of  the  area  then  ascertained 
as  compared  with  the  area  shown  in  the  said  coianm 
No.  2  is  to  be  made  in  the  rate. 

24.  With  regard  to  the  portion  of  the  Rotten-park 
reservoir  in  the  respondent  parish,  and  the  portions 
of  the  Titf ord  feeder  and  the  Smethwick  feeder  in 
the  same  parish,  the  net  appointment,  if  the  principle 
contended  for  by  the  respondents  is  correct,  will  be 
as  follows,  that  is  to  say :  The  Rotten-park  re- 
servoir, 5591 ;  the  Titford  feeder,  SoL ;  the  Smeth- 
wick Feeder,  380^  Whereas  the  appellants  contend 
that  these  works  have  no  assessable  value  beyond 
what  is  dealt  with  fai  rating  the  other  parts  of  the 
undertaking. 

25.  With  regard  to  the  CDginc-hoase,  this  has 
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been  aue^led  at  the  rent  which  it  is  considered  by 
the  respondents  reasonable  for  the  company  to  pay 
as  a  tenant  from  year  to  year.  The  appellants  con- 
tend that  they  ought  to  be  aasessed  according  to  the 
filae  of  the  power  involyed  in  the  actual  pumping 
work  performed  during  the  year  by  the  engines. 
According  to  the  mode  adopted  by  the  respondents 
the  annual  ralue  of  this  engine  house  is  445/.  gross, 
and  360/.  net.  According  to  the  mode  contended 
for  by  the  appellants  the  annual  ralue  is  B6L  gross 
and  25/.  net.  The  appellants  also  contend  that  the 
rateable  ralue  of  the  buildings  ought  to  be  ascer- 
tained for  the  non-pumping  periods  as  of  a  ware- 
house or  storehouse  for  madiinery  upon  the  princi- 
ple of  the  late  cases  as  to  cotton  mills.  Upon  this 
principle  the  annual  value  of  the  engine-house  both 
for  pamping  and  non-pumping  periods  will  be  150/. 
net 

26i  With  regard  to  the  canal  proper,  the  respon- 
dents have  assessed  the  appellants  as  follows  from 
the  total  of  the  gross  receipts  along  the  whole  line 
of  the  canals.  The  following  deductions  have  been 
made:  1.  Kepairs,  ice  breaking,  salaries,  expenses 
of  engines,  feeders,  reservoirs,  incidental  and  other 
charges  from  the  company's  accounts  of  the  descrip- 
tion usually  called  "  working  expenses."  2.  A  deduc- 
tion of  theestimated  annual  value  of  all  the  appellants' 
works,  such  as  reservoirs,  feeders,  buildiogs,  steam 
engines,  machinery,  wharves,  &c.,  which  are  usually 
rated  separately.  3.  Tenant's  profits  on  the  esti- 
mated amount  of  tenant's  capital  and  depreciation 
on  his  stock.  4.  A  reproduction  fund.  The  Residue 
is  then  taken  as  the  total  rateable  value  of  the  whole 
line  of  canal  proper  (but  including  rates  and  taxes), 
and  a  part  of  it  is  apportioned  to  the  respondent 
parish  in  the  proportions  of  the  local  to  the  general 
receipts,  to  which  mode  of  apportionment  the  appel- 
lants do  not  object.  From  the  part  so  apportioned 
a  farther  deduction  is  made  for  the  rates  and  taxes 
pajable  by  the  appellants  in  the  respondent  parish ; 
the  balance  is  then  treated  by  the  respondents  as  the 
net  rateable  value  of  the  said  tonnage  and  weighing 
tolls  in  the  respondent  parish.  Treated  in  this  way 
it  iB  agreed  that  the  net  rateable  value  of  the  appel- 
lants' tonnage  and  weighing  tolls  in  the  respondent 
parish  is  8500iL,  and  it  is  also  agreed  that  the  rate- 
able value  of  the  Summer-row  Wharf  is  313/. 

27.  To  the  net  rateable  value  of  the  ^aid  tolls,  so 
ascertained,  is  added  a  sum  equal  to  the  total 
aonual  value  of  such  of  the  works  deducted  under 
the  second  item  of  deductions  as  are  situated  in  the 
respondent  parish,  and  the  aggregate  amount  of 
th^  two  sums  is  taken  to  be  the  net  rateable  value 
of  all  the  appellants'  property  in  the  respondent 
parish.  The  last-mentioned  works  (viz.,  those  that 
are  deducted  imder  the  second  item  of  deductions) 
are  the  engine  house,  the  eight  public  wharves  before 
mentioned,  the  portion  of  the  Botten-park  reservoir 
in  the  respondent  parish,  and  the  portions  of  the 
Titford  feeder,  and  the  Smethwick  feeder  in  the 
same  parish. 

The  opinion  of  the  Court  of  Queen's  Bench  is 
requested  upon  the  following  questions : 

1.  Is  the  principle  upon  which  the  wharves  are 
assessed  by  the  respondents  correct?  Or  is  any, 
and  which,  of  the  principle  contended  for  by  the 
appellants,  .the  correct  one  ? 

2.  Is  the  principle  of  assessing  the  engine  house 
adopted  by  the  respondents  correct?  Or  is  that 
contended  for  by  the  aj^ellants  the  proper  one 
to  apply  ? 

3.  Is  the  principle  of  assessing  the  reservoirs  and 
feeders  adopted  by  the  respondents  correct?  Or 
have  they  no  assessable  ralue  beyond  what  is 
dealt  with  in  rating  the  other  parts  of  the  under- 
taking? 

And  it  has  been  agreed  that  the  rate  upon  the 
appdlants  in  respect  of  the  matters  aforesaid,  shall 


be  altered  or  amended  in  accordance  with  that 
opinion,  and  upon  any  principle  the  court  may  con- 
sider correct,  and  that  the  case  may  be  sent  back  to 
the  sessions  to  make  the  alteration  or  amendment. 

Monk,  Q.  C.  and  Barrow  now  appeared  for  the 
appellants,  and  contended,  first,  as  to  the  wharves, 
that  a  great  portion  of  the  land  is  covered  with 
water,  and  that  being  so  the  property  is  rated  twice 
over ;  secondly,  as  to  the  engine  house,  that^  it 
should  not  be  assessed  simply,  but  in  connection 
with  the  other  property ;  thirdly,  as  to  the  reser- 
voirs and  feeders,  that  being  necessary  for  the  very 
existence  of  the  canal,  they  were  in  effect  rated  in 
the  canal: 

Stal^  V.  CasiUton,  38  L.  J.,  M.  C.  178. 

Keane,  Q.  C.  and  Bennett,  appeared  for  the  respon- 
dents, and  argued  that  as  to  the  reservoirs  and 
feeders,  that  being  land  situate  in  the  parish,  they 
are  liable  to  be  rated.  As  to  the  engine  house,  that 
it  is  used  for  a  certain  length  of  time ;  and  as  to  the 
wharfs,  they  have  a  local  value. 

it  V.  New  River  Comparuf^  1  If.  &  S.  503. 

CocKBURN,  C.  J. — ^I  must  say  I  think  Mr.  Keane 
is  right.  You  cannot  give  the  whole  canal,  or  those 
who  travel  the  whole  length  of  the  canal,  and  use 
parts  of  the  canal,  a  benefit  at  the  expense  of  the 
parish.  The  parish  is  entitled  to  a  rate  upon  the  pro- 
perty of  the  canal  for  what  occurs  in  Birmingham, 
and  for  the  profits  which  might  be  made  in  Birming- 
ham, that  is  to  say,  not  only  in  respect  of  the  profits 
which  the  company  do  make,  but  in  respect  of  the 
profits  which  the  company  might  make,  but  which 
they  are  pleased  to  forego,  from,  no  doubt,  a  vexy  wise 
policy,  namely,  that  by  foregoing  those  profits  in 
Birmingham  they  may  make  a  greater  profit  upon 
the  whole  area  of  the  canal.  Therefore  Mr.  Keane's 
contention  is  right,  that  whatever  might  be  the 
viUue  of  this  property  in  Birmingham,  the  com- 
pany which  is  to  make  the  value  that  they  might 
extract  from  it  with  respect  to  that— to  that 
extent  would  be  rated.  1  have  expressed  my 
opinion  before  that  as  to  the  reservoir  the  rate  is 
right.  With  regard  to  the  engine  house  it  has  a 
certain  value  by  reason  of  the  land  or  the  building 
erected  upon  it,  and  of  the  machinery  attached  to 
that  building,  all  of  which  is  necessary  for  the  pur- 
pose of  the  canal.  It  is  situated  in  Birmingham ; 
it  is  only  made  available  and  put  to  a  particular  use 
on  certain  occasions,  or,  if  you  like,  in  certain  con- 
tingencies, nevertheless,  it  must  always  be  there ; 
it  has  a  certain  ralue  with  respect  to  the  land  and 
the  buildings  upon  it,  and  the  machinery  perma- 
nently affixed  to  to  it,  and  in  that  respect  I  think  it 
ought  to  be  rated,  whether  it  is  used  all  the  year  or 
not. 


Lush,  J.  concurred. 


Judgment  Jor  the  respondents. 


The  Tafp  Vale  Railway  CJompant  (apps.)  v, 
Thomas  Dayies  (resp.) 

Railway — LocatAd^PuhUc  road  carriedover  a  rtdlway 
— Repair  of  approaches. 

The  Taff  Vale  Railway  Act,  which  passed  in  the  year 
1836,  contains  provisions  relative  to  the  crossing  of 
roads  by  the  said  railway,  and  hy  sect,  71  it  directs 
that  where  any  public  or  private  road  is  crossed  by  a 
bridge,  directed  to  be  made  by  the  company,  th&f  are 
to  cause  the  new  road  to  be  put  into  good  ana  sub- 
stantial order,  ^c,  and  the  section  also  directs  that 
in  aU  cases  where  any  part  ofanv  private  or  tram-road 
shaU  be  intersected  and  crossed  oy  the  said  Taff  Vale 
Railway,  and  such  private  railway  or  iramroad  shall 


232 


MAQSTBATES'  OASES. 


Q.B.] 


Thk  Taff  Vam  Railway  Compaht  (apps.)  t>.  Tbomab  Datibs  (re»p. 


[Q.B. 


pass  over  or  under  such  private  road,  '*  all  the  neces- 
sary  bridges,  viaducts,  tunnels,  and  archways,  and  Hie 
approaches  thereto  shall  be  made  and  kept  in  repair 
hy  the  said  company"  The  railway  passed  across  a 
ttampihe  road,  whiai  was  carried  over  the  railway  by 
a  bridge.  Upon  failure  of  the  company  to  repair  the 
'approaches,  they  were  summoned  before  justices  under 
the  Lands  Clauses  Consolidation  Act  1845,  sect.  130, 
Jbr  such  non-repair : 

Held,  that  the  71st  section  of  the  Company's  Act  does 
not  impose  any  liability  upon  the  company  to  keep  in 
repair  such  approaches ;  also  that  the  Jjonds  Clauses 
Consolidation  Act  1845,  having  only  a  prospective 
operation,  did  not  apply. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43  by  justices,  upon  an  order  made  by  them  upon 
the  Taflf  Vale  Eailway  Company  for  the  repair  of 
the  approaches  to  a  certain  bridge.  The  case  stated 
that  on  the  16th  day  of  April,  a.  d.  1866,  an  infor- 
mation laid  by  Thomas  Daris,  the  surveyor  of  roads 
for  the  county  of  Glamorgan,  against  the  Taff  Vale 
Eailway  Company  for  having  neglected  to  repair 
and  maintain  in  repair  the  approaches  of  the  turn- 
pike-road or  public  highway  leading  to  and  over  a 
certain  bridge  at  a  point  where  the  said  turnpike- 
road  or  public  highway  leading  from  Llandfm  to 
Whitchurch,  near  the  Llandaff  railway  station, 
passes  over  the  Taff  Vale  Railway  into  the  parish 
of  Whitchurch  and  county  of  Glamorgan,  came  on 
to  be  heard  before  us,  the  undersigned,  two  of  Her 
Majesty*s  justices  in  and  for  the  said  county,  and 
upon  such  hearing  we  determined  that  the  com- 
plaint of  the  said  Thomas  Davis  was  well  founded 
and  did  order  that  the  said  Taff  Vale  Railway  Com- 
pany should  repair  the  said  approaches  of  the  turn- 
pike-road or  public  highway  leading  to  and  over 
the  said  bridge  within  a  period  of  three  weeks  from 
the  date  of  the  said  order,  whereupon  the  said  Taff 
Vale  Rulway  Company  being  dissatisfied  with  our 
said  determination  as  being  erroneous  in  point  of  law, 
duly  applied  to  us  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  determina- 
tion, for  the  opinion  of  the  Court  of  Queen's  Bench. 
All  necessary  recognisance  having  been  given  and 
forms  complied  with,  we  do  accordingly  state  and 
sign  the  following  case. 

The  Taff  Vale  Railway  Company  were  incorpo- 
rated by  an  Act  6  Will.  4,  c.  82  (a  copy  of  which  is 
annexed  to  and  forms  part  of  this  case)  under  the 
powers  of  which  the  company  did  afterwards  make 
the  railway  and  works  thereby  authorised.  Amongst 
other  works  so  authorised,  the  company  built  a 
bridge  by  means  of  which  they  carried  the  turnpike- 
road  mentioned  in  the  said  information  over  their 
railway,  and  in  order  to  effect  this  they  raised  the 
former  level  of  the  turnpike-road  gradually  up  to 
the  level  of  the  bridge  with  a  rate  of  ascent  less 
than  that  authorised  by  the  s^id  Act.  The  com- 
pany restored  tlie  turnpike-road  after  it  had  been 
80  raised  to  good  order  and  condition  within  six 
months  from  the  commencement  of  the  operation,  and 
the  public  have  since  then  continued  to  use  the  road 
and  pass  by  it  over  the  said  railway  by  means  of 
such  bridge  and  approaches.  From  that  time  no 
inconvenience  or  obstruction  to  the  passage  lUong 
the  turnpike-road  has  been  caused  by  the  manner 
in  which  the  railway  was  made  or  has  been  kept 
in  repair  up  to  the  year  1864.  This  work  was  com- 
pleted in  the  year  1840. 

By  the  Taff  Vale  Railway  Act  1857,  a  copy  of 
which  is  annexed  to  and  is  to  be  considered  as  form- 
ing part  of  this  case,  power  was  given  to  the  Taff 
Vale  Railway  Company  (in  the  4th  section)  to  make 
certain  new  railways  and  works ;  and  also  (in  the 
13th  section)  to  alter,  widen,  and  improve  part  of 
the  main  line  of  their  existing  railway,  including 
the  part  which  passed  under  the  bridge  above-men- 


tioned. This  Act  incorporates  (by  the  2nd  aectioo) 
the  Lands  Clauses  Consolidation  Act  1845  and  the 
Railways  Clauses  Consolidation  Act  1845. 

Acting  under  the  powers  of  the  said  Taff  Vale 
Railway  Act  1867,  the  Taff  Vale  RaUway  Company 
did  maJ^e  certain  new  railways  and  works  as  pro- 
vided  by  sect  4  of  such  last-mentioned  statute,  and 
also,  under  sect  13  of  the  same  Act,  widened  and 
improved  the  part  of  their  then  existing  railway 
which  passed  under  the  said  bridge ;  in  order  to 
widen  and  improve  such  part  of  their  existing  rail- 
way it  became  necessary  to  increase  the  span  of  the 
bridge  in  order  to  admit  of  the  widened  railway 
passing  under  it.  The  span  of  such  bridge  was 
accordingly  increased  by  the  company  from 
22ft.  6in.  to  45ft  6in.,  an  increased  space  heiag 
thus  afforded  room  for  an  additional  line  of  raila 
was  given,  and  in  increasing  the  span  of  such  bridge 
about  twenty  feet  of  the  turnpike-road  over  such 
bridge  as  aforesaid  was  cut  away.  From  the  year 
1840,  when  the  said  bridge  was  built,  to  the  year 
1864,  the  county  roads  board  for  the  county  of 
Glamorgan  have  always  maintained  and  repaired  so 
much  of  the  said  turnpike-road  as  was  not  actually 
upon  the  said  bridge,  including  that  part  of  the  roaa 
which  forms  the  approaches  to  the  bridge.  On  the 
other  hand  the  Taff  Vale  Railway  Company  have 
from  the  time  when  the  said  bridge  was  constructed 
till  now  kept  the  said  bridge  itself,  and  the  surface 
of  the  turnpike-road  upon  the  bridge,  in  good  and 
sufficient  repair. 

In  1864  the  question  arose  which  has  resulted  in 
the  present  proceedings. 

The  County  Roads  Board  contend  that  the  Taff 
Vale  Railway  Company  are  liable  to  repair  the 
approaches  of  the  said  bridge  and  the  surface  of 
the  turnpike-road  upon  those  approaches,  and  fnxn 
that  time  have  ceased  to  repair  the  surface  of  those 
approaches.  The  Taff  Vale  Railway  Company  con- 
tend that  they  are  not  so  UaJbli,  and  have  refused  to 
repair  the  surface  of  the  said  approaches. 

The  surface  of  the  turnpike-road  upon  the 
approaches  to  the  said  bridge,  viz.,  upon  tlie 
extreme  edge  of  the  masonry  and  abutments  of  the 
bridge  to  a  distance  of  300ft.,  measured  along  the 
road  away  from  the  bridge  is  out  of  repair,  but  the 
raised  approaches  themselves  (except  the  surface 
thereof),  are  in  good  repair  and  so  are  the  said 
bridge  and  the  surface  of  the  road  upon  it  The 
part  so  out  of  repair  extends  on  each  side  of  the 
bridge  300ft.  beyond  the  points  at  and  from  which, 
towards  the  bridge,  thtf  turnpike-road  was  raised  in 
the  year  1840  in  order  to  carry  the  road  over  the 
said  bridge. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  Taff  Vale  Railway  Company  is  liable 
to  repair  any  part  of  the  surface  of  the  turnpike- 
road  beyond  the  limits  of  the  said  bridge  itself ;  and, 
if  so,  whether  their  liability  to  make  such  repair 
extends  to  the  surface  of  all  such  part  of  the  road  as 
was  raised  in  the  year  1840,  or  to  any,  and  what, 
other  distance,  measured  along  the  said  road  from 
the  said  bridge. 

If  the  court  should  be  of  opinion  that  the  Taff 
Vale  Railway  Company  are  not  liable  to  repair  any 
part  of  the  surface  of  the  turupike-road  beyond  the 
limit  of  the  said  bridge,  then  our  decision  and  order 
is  to  be  quashed. 

If  the  court  should  be  of  opinion  that  the  com- 
pany are  liable  to  make  such  repair,  but  that  their 
liability  extends  to  the  surface  of  sill  such  part  of 
the  road  as  was  raised  in  the  year  1840,  or  to  some 
other  distance,  then  the  matter  is  to  be  remitted  to 
us  with  the  opinion  of  the  court  thereon,  or  such 
amended  order  may  be  made  as  the  court  shall 
think  fit. 

T.  W.  Booker. 

GeOBGE  C.  WiLLLUCfi. 
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By  the  Taff  Vale  Railway  Act  (6  Will.  4,  c  82, 
private),  pamed  in  1836,  it  is  eDacted  by  sect  67, 
that  where  the  railway  shall  cro«s  any  turnpike- 
road  or  highway,  either  such  turnpike-road  or  high- 
way shall  be  carried  orer  the  said  railway,  or  the 
said  railway  shall  be  carried  oyer  the  said  turnpike- 
road  or  highway,  at  the  expense  of  the  said  com- 
pany, by  means  of  a  bridge,  where  not  otherwise 
proTided  for  by  the  Act.  The  58t^  section  provides 
for  the  span,  &c.  of  any  such  bridge.  The  71st  sec- 
tion enacts  that  in  all  cases  where  in  exercise  of  the 
powers  of  the  Act  any  part  of  any  carriage,  tram, 
or  horse-road,  either  public  or  private,  shall  be 
found  necessary  to  be  gone  across,  the  company 
shall  at  their  own  expense,  before  any  such  road 
shall  be  so  gone  across,  &c.,  cause  a  good  and  suffi- 
cient road  to  be  set  out  and  made  instead  of  such 
road  so  gone  across,  &c.,  and  shall  cause  such  new 
road  to  be  put  into  good  and  substantial  order  and 
condition.  And  where  such  road  so  gone  across,  &c., 
shall  be  a  turnpike-road,  the  substituted  road,  if 
temporary,  shall  be  so  made,  and  the  principal  road, 
restored  within  six  calendar  months  after  the  com- 
mencement of  such  operation. 

And  in  all  cases  where,  in  exercise  of  the  powers  hereby 
cnnted*  any  paxt  of  any  private  railway  or  tramroad  shall 
be  intersected  and  oroesed  by  the  said  Taff  Yale  Bailway, 
sach  private  railway  or  tramway  may  be  so  intersected  and 
crossed  .  .  .  and  all  the  neoeesary  bridges,  yiaducts, 
timnels,  and  archways,  and  the  approaches  thereto  shall 
be  made  and  kept  in  repair  by  the  said  company,  ftc. 

In  the  year  1857  the  Taff  Vale  Railway  Company 
obtained  an  additional  Act  of  Parliament,  the  20  & 
21  Vict,  c  153  (private),  which  gives  the  company 
power  to  widen  certain  portions  of  their  line ;  and 
by  section  2  incorporates  the  Lands  Clauses  Con- 
solidation Act  1845,  and  the  Railway  Clauses  Con- 
solidation Act  1845,  the  46th  section  of  which  latter 
Act  enacts  that  "If  the  line  of  the  railway  cross 
any  turnpike  road  or  public  highway,  then  (except 
where  otherwise  provided  by  the  special  Act)  either 
such  road  shall  be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such  road  by  means  of 
a  bridge,  of  the  height  and  width  and  with  the 
ascent  or  descent  by  tidis,  or  the  special  Act,  in  that 
behalf  provided ;  and  such  bridge,  with  the  imme- 
diate approaches,  and  all  other  necessary  works 
connected  therewith  shall  be  executed,  and  at  all 
times  thereafter  maintained  at  the  expense  of  the 
company,"  &c.  By  sect.  ISO  of  the  Lands  Clauses 
Consolidation  Act  1845,  penalties  imposed  by  such 
Act,  or  any  special  Act  incorporated  therewith,  are 
recoverable  upon  summary  conviction  before  jus- 
tices. 

Manistt/^  Q.  C.  (^T.  G.  Allen  with  him)  now  ap- 
peared in  support  of  the  order  of  justices,  and 
contended,  first,  that  upon  a  correct  reading  of  the 
71«t  section  of  the  company's  first  Act— the  6  Will.  4, 
c.  82  (local) — they  were  under  an  obligation  to  repair 
the  approaches  to  the  bridge ;  secondly,  that  if  not 
80  by  virtue  of  that  Act,  yet,  as  the  company  had 
altered  their  line  at  the  point  where  it  is  intersected 
by  the  bridge,  and  had  in  fact  altered  the  bridge 
itself,  they  were,  under  the  provisions  of  the  46th 
section  of  the  Railway  Clauses  Consolidation  Act 
1845,  which  are  incorporated  in  the  subsequent  local 
Act  (the  20  &  21  Vict.  c.  153),  bound  to  maintain 
the  approaches. 

Hughes,  for  the  appellant,  argued  that  the  71  st 
section  of  the  company's  first  Act  imposes  upon 
them  the  duty  of  keeping  in  repair  only  such  roads 
as  are  mentioned  in  the  second  half  of  the  section, 
namely,  any  private  railway  or  tramroad,  and  that  as 
the  Railway  Clauses  Consolidation  Act  1845  was  not 
then  in  existence  and  has  only  a  prospective  opera- 
tion, it  cannot  operate  upon  approaches  to  a  bridge 
constructed  under  the  company's  first  local  Act. 


He,  moreover,  argued  that  as  the  surface  of  the 
bridge  and  its  approaches  had  not  been  interfered 
with  by  the  works  effected  under  the  second  local 
Act  of  the  company,  the  20  &  21  Vict.  c.  153  (local), 
the  additional  width  of  the  line  having  been  added 
by  cutting  away  from  under  the  turnpike  road,  and 
in  no  way  by  affecting  the  surface,  no  new  liability 
had  been  incurred  by  them. 

ManUty,  Q.  C  was  heard  in  reply, 

CocKBUBN,  C.  J. — Upon  reading  the  71st  section 
of  the  first  local  Act,  it  is  clear  that  it  contains  two 
distinct  pieces  of  legislation.  The  first  applies  to 
roads  in  general,  and  with  reference  to  them  there 
is  no  provision  imposing  an  obligation  upon  the  com- 
pany to  keep  them  in  repair.  The  second  part  applies 
to  private  railways  and  tramroads,  and  as  to  these  the 
company  are  required  to  keep  the  new  approaches 
continually  in  repair.  It  would  be  a  moostrous 
construction  to  hold  ^hat  the  71st  section  applies  to 
this  case.  Then  the  simple  question  is  this — 
whether  the  company,  by  acting  under  their  second 
Act,  have  brought  themselves  under  the  operation 
of  the  general  Act,  namely,  the  Railway  Clauses 
Consolidation  Act?  Upon  that  we  must  have 
further  information,  and  the  case  must  go  back  in 
order  that  we  may  know  whether  the  company,  in 
effecting  their  alterations,  have  in  any  way  altered 
or  affected  the  surface  of  the  approaches.  If  they 
have  not  done  so,  we  shall  probably  hold  that  the 
general  Act  does  not  apply. 

Lush,  J.— I  am  of  the  same  opinion.  There  can 
be  no  doubt  that  the  71st  clause  only  applies  to  the 
private  roads  referred  to  in  the  latter  half  of  the 
section.  But  it  is  worthy  of  remark  that,  even  if 
it  does,  this  order  cannot  be  supported  upon  that 
ground,  as  there  is  no  jurisdiction  given  to  justices 
under  that  Act  to  make  any  such  order;  their 
jurisdiction  being  given  by  the  Lands  Clauses 
Consolidation  Act  1845,  which  was  not  then  in 
existence. 

Hannek  and  Hates,  JJ.  concurred  upon  the 
latter  point. 

Case  to  he  remitted  to  the  justices. 

Attorneys  for  the  appellants,  Dalton  and  Spencer ^ 
Cardiff. 
Attorney  for  the  respondent,  Matthews,  Cardiff. 


Wednesday,  Nov.  11, 1868. 
Reg.  v.  The  Metbopolitan  Board  or  Wobks. 

Poor-rate^  Beneficial  occupation  — Tlie  Metropolitan 
Board  of  Works-^ Assessment  of  sewers  and  oilier 
works  connected  therewith. 

The  Metropolitan  Board  oj  Works  were  constituted 
under  the  18  ^- 19  Vict.  c.  120  {amended  by  various 
subsequent  Acts),  for  the  heal  management  of  the 
metropolis  in  respect  of  the  sewerage,  ^.,  and  all  the 
existing  sewers,  with  powers  to  make  additional  sewers, 
were  vested  in  them.  Powers  were  also  conferred 
vpon  them  to  raise  by  borrowing,  a  large  smn  ofmon^ 
to  he  applied  only  in  payment  of  the  expense^  of  the 
works,  to  be  repaid  in  a  certain  number  of  years, 
during  which  period,  for  the  purpose  of  paying  off  and 
paying  the  interest  vpon  the  same,  they  were  empowered 
to  levy  a  rate  of  a  certain  sum  in  the  pound  upon  the 
whole  of  the  metropolis.  In  pursuance  of  these  powers 
the  board  commenced  the  construction  of  the  sewers 
and  oilier  necessary  works,  namely,  underground  s^ers^ 
a  wharf  and  engine-house,  pumping  station,  lay-by 
Jor  barges,  ^.  The  hoard  derived  no  profit  or  advan- 
tage from  any  of  the  works,  the  whole  being  maintained 
out  of  the  funds  raised  in  pursuance  of  the  statutory 
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powers,  Ths  whole  of  these  works  (including  the 
sewers)  having  been  assessed  to  the  rale  for  the  relief 
of  the  poor  in  the  parish  of  Greenwich,  in  which  they 
were  situate : 

Held,  firstf  that  as  regards  the  sewers,  as  they  are  not 
the  suhiect  of  a  beneficial  occypation,  they  are  not 
rateable ;  seconcRy,  tfiat  as  regards  the  other  properly, 
it  was  properly  assessed. 

This  was  an  appeal  by  the  Metropolitan  Board  of 
Works  aii^aiDst  a  poor-rate,  which  came  on  for  trial 
at  the  Kent  Midsummer  Sessions,  1866,  when  the 
rate  was  confirmed  subject  to  the  opinion  of  this 
court. 

The  churchwardens  and  overseers  of  the  parish  of 
Greenwich,  in  accordance  with  a  yaluation  list 
made  by  the  vestry  of  the  said  parish,  assessed  the 
board  as  follows  [The  rate  was  in  the  usual  form, 
and  it  is  necessary  to  refer  only  to  the  several 
descriptions  of  the  property  assessed  as  follows]  : 

Descriptioii  of  property.-^WhaTf  and  engine-liouBe  in 
l^orman-road,  pumping  station,  land  wharf,  lay-by  for 
'barges,  tramways,  two  engine-houses,  foiur  steam  engines, 
boiler  bouse,  cnimney  stack,  two  filth  hoists,  coal  snods, 
and  dwelling-house  in  Northpole-lane.  Land  occupied  by 
southern  high  level  sewer.  Land  occupied  by  southern  low 
level  sewer.    Land  occupied  by  the  southern  outfall  sewer. 

The  case  stated  as  follows : 

The  appellants  are  the  Metropolitan  Board  of 
Works,  constituted  and  incorporated  by  the  Act  of 
Parliament,  18  &  19  Vict.  c.  120  (amended  by  19  &  20 
Vict.  c.  112,  21  &  22  Vict.  c.  104,  25  &  26  Vict. 
c  102,  26  &  27  Vict.  c.  68,  and  28  Vict.  c.  19),  for 
the  local  management  of  the  metropolis  in  respect 
of  the  sewerage  and  drainage,  and  the  paving, 
cleansing,  lighting,  and  improvements  thereof.  The 
respondents  are  the  churchwardens  and  overseers  of 
the  parish  of  Greenwich,  who,  under  an  Act  of 
9  Geo.  4,  c.  43,  have  power  to  levy  certain  rates  for 
the  relief  of  the  poor,  and  for  general  purposes 
within  the  said  parish. 

By  the  135th  section  of  the  18  &  19  Vict.  c.  120, 
it  was  enacted  that  the  main  sewers  then  vested  in 
the  Commissioners  of  Sewers  of  the  City  of  London, 
and  in  the  Metropolitan  Commissioners  of  Sewers 
respectively,  with  the  walls,  defences,  banks,  outlits, 
aluices,  flaps,  penstocks,  gulleys,  grates,  works,  and 
things  thereunto  belonging,  and  the  materials 
thereof,  with  all  rights  of  way  and  passage  used 
and  enjoyed  by  such  commissioners  respectively 
over  and  to  such  sewers,  works,  and  things,  and  all 
other  rights  concerning  or  incident  to  such  sewers, 
works,  and  things,  should  be  vested  in  the  Metro- 
politan Board  of  Works,  and  such  board  should 
make  such  sewers  and  works  as  they  might  think 
necessary,  preventing  all  or  any  part  of  the  sewage 
within  the  metropolis  from  flowing  or  passing  into  the 
river  Thames  in  or  near  the  metropolis,  and  should 
cause  such  sewers  and  works  to  be  completed  on  or 
before  the  31st  Dec.  1860,  and  should  also  make  such 
other  sewers  and  works,  and  such  diversions  or  altera- 
tions, of  any  existing  sewers  or  works  vested  in  them 
under  that  Act,  as  they  might  from  time  to  time 
think  necessary  for  the  effectual  sewerage  and 
drainage  of  the  metropolis ;  and  should  discontinue, 
close  up,  or  destroy  such  sewers  for  the  time  being 
Tested  in  them  under  this  Act  as  they  might  deem 
unnecessary ;  and  such  board  should  from  time  to 
time  repair  and  maintain  the  sewers  so  vested  in 
them,  or  such  of  them  as  might  not  be  discontinued, 
closed  up,  or  destroyed  as  aforesaid. 

And  the  section  further  enacts  that  the  said  board 
should  cause  the  sewers  vested  in  them  to  be  con- 
structed, covered,  and  kept,  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly 
cleared,  cleansed,  and  emptied ;  and  for  the  purpose 
of  cleansing  cleaning,  and  emptying  the  same,  they 
might  construct  and  place  either  above  or  under- 


works as  might  be  necessary ;  and  might  cause  the 
sewage  and  refuse  from  such  sewers  to  be  sold  and 
disposed  of  as  they  might  see  fit,  but  so  as  not  to 
create  a  nuisance,  and  the  money  arising  thereby 
should  be  applied  towards  defraying  the  expenses 
of  such  board. 

By  the  Act  of  21  &  22  Vict.  c.  104,  s.  I,  it 
was  enacted  that  the  Metropolitan  Board  of  Works 
should  cause  to  be  commenced  as  soon  as  might 
be  after  the  passing  of  that  Act,  and  to  be  carried 
on  and  completed  with  all  convenient  speed,  accord- 
ing to  such  plan  as  to  them  might  seem  proper,  the 
necessary  sewers  and  works  for  the  improvement  of 
the  main  drainage  of  the  metropolis,  and  for  pre- 
venting as  far  as  might  be  practicable  the  sewage  of 
the  metropolis  from  passing  into  the  river  Thames 
within  the  metropolis ;  and  by  the  same  Act  power  was 
given  to  the  Metropolitan  Board  to  raise  a  sum  of 
money  not  exceeding  3,000,000^  (sect.  4),  to  be 
guarranteed  by  the  Ttessvaj  (sect.  6),  and  applied 
only  in  payment  of  the  expenses  of  the  works 
executed  under  this  Act  (sect.  8) ;  and  the  Metro- 
politan Board  of  Works  was  directed,  for  the  pur- 
poses of  that  Act  during  forty  years  from  thepassiog 
of  that  Act,  to  levy  a  rate  of  Zd,  in  the  pound  on 
the  annual  value  of  the  whole  of  the  property  in  the 
metropolis  (sect.  10)  to  be  called  the  "  Metropolia 
Main  Drainage  Rate  "  (sect.  11) ;  and  by  sect.  12,  it 
was  declared  that  for  the  purpose  of  the  assessments 
under  that  Act,  all  the  parts  of  the  metropolis  should 
be  deemed  to  be  equally  benefited  by  the  expen- 
diture under  that  Act. 

By  the  18th  section  of  the  said  Act  it  was  enacted 
that  an  account  should  be  opened  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England 
for  Uie  purposes  of  that  Act,  in  the  names  of  such 
officers  or  persons  as  the  Commissioners  of  Her 
Majesty's  Treasury  might  direct,  and  such  account 
should  be  deemed  a  public  account;  and  all  moneys 
payable  under  the  precepts  of  the  Metropolitan 
Boaxd  of  Works  in  respect  of  the  metropolis  main 
drainage  rate  should  be  paid  into  the  Bank  of  Eng- 
land to  such  account ;  and  the  dividends  and  income 
arising  from  the  investments  of  anv  such  moneys 
under  that  Act,  and  the  produce  of  the  sale  from 
time  to  time  of  such  investments,  and  all  moneys 
borrowed  for  repayment  until  applied  for  for  that 
purpose,  should  be  paid  into  the  Bank  of  England 
to  the  said  account. 

By  the  19th  section  of  the  said  Act  it  was  enacted 
that  all  moneys  paid  to  the  credit  of  the  said  accoimt 
should  be  from  time  to  time  applied  in  payment  of 
the  interest  of  the  moneys  borrowed  under  that  Act, 
and,  subject  thereto,  in  or  towards  pajrment  of  any 
moneys  so  borrowed  which  for  the  time  being  might 
be  payable,  or  the  purchase  of  bonds,  debentures,  or 
securities,  whereby  any  such  moneys  were  secured 
for  the  purpose  of  the  extinction  thereof ;  and  any 
surplus,  after  answering  the  purposes  aforesaid, 
should  be  invested  in  government  securities  in  such 
manner  as  the  Commissioners  of  the  Treasury  might 
think  fit  and  direct,  and  such  investment  should  be 
sold  when  and  as  the  said  Commissioners  of  the 
Treasury  might  direct.  And  by  sect.  22  of  the  said 
Act  it  was  enacted  that  if  the  amount  raisable 
under  that  should  have  been  raised  and  paid  off  by 
means  of  the  rates  levied  under  the  Act  before  the 
expiration  of  the  said  period  of  forty  years,  the 
Metropolitan  Board  of  Works,  with  the  consent  of 
the  Conunissioners  of  Her  Majesty's  Treasury,  should 
discontinue  the  assessment  for  the  metropolis  main 
drainage  rate,  and  any  surplus  of  the  moneys 
arising  from  the  rates  levied  imder  that  Act  which 
might  remain  after  such  payment  should  be  appli- 
cable towards  defraying  the  expenses  of  such  board. 
By  the  Act  of  the  26  &  27  Vict  c  68,  the  Metro 
politan  Board  of  Works  was  empowered  to  borrow, 
ground,  such  reservoirs,  sluices,  engines,  and  other  1  with  the  consent  and  in  manner  provided  and  sub- 
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ject  to  the  conditions  contained  in  the  last-mentioned 
Act,  any  sum  of  money  not  exceeding  in  the  whole 
1,200,000/.,  in  addition  to  the  suma  by  that  Act 
authoriaed  to  be  borrowed ;  and  by  the  Act  of  the 
28  Vict,  c  19  the  time  for  borrowing  was  extended 
to  the  3  Ist  Dec.  1867. 

The  Metropolitan  Board  of  Works,  in  pursuance 
of  the  directions,  and  under  the  powers  given  to 
and  conferred  on  them  as  aforesaid,  commenced 
the  construction  of  a  system  of  sewers  to  intercept 
the  drainage  of  the  metropolis,  connected  with 
pumping  stations  by  means  of  which  the  sewage  is 
lifted  from  a  lower  to  a  higher  level,  and  ultimately 
discharged  at  a  point  many  miles  down  the  Thames. 

The  sewers,  except  at  the  pumping  stations,  pass 
tbder  the  public  highways  of  the  metropolis,  or 
under  land  in  which  the  Metropolitan  Board  of 
Works  have,  except  as  herein  appears,  no  property 
whatever.  The  pumping  stations  are  erected  upon 
land  the  property  of  the  Metropolitan  Board  of 
Works,  but  are  used  solely  as  part  of  the  metro- 
politan main  drainage  and  intercepting  scheme.  The 
course  of  the  sewers  and  the  situation  of  the 
different  pumping  stations  is  shown  upon  the  plan 
marked  A,  annexed  hereto,  which  is  to  be  taken  as 
forming  part  of  this  case. 

The  whole  of  the  said  works,  botJi  on  the  northern 
and  southern  sides  of  the  river,  are  designed  and 
intended  to  carry  out  the  purposes  specified  and  set 
forth  in  the  Metropolis  Management  Act  1855,  and 
the  Metropolis  Management  Amendment  Act  1862, 
the  main  objects  being  the  improvement  of  the 
main  drainage  of  the  metropolis  and  the  purifica- 
tion of  the  Thames,  by  the  interception  of  the 
sewage,  so  as  to  prevent  it  as  far  as  may  be  practi- 
cable from  flowing  into  and  polluting  the  river  within 
the  metropolis,  and  the  discharge  of  the  same  as  in 
the  last  paragraph  mentioned.  All  the  sewers 
shown  on  the  plan  A,  north  and  south,  discharge 
themselves  by  the  works  constructed  under  the 
above  Acts,  on  the  north  side  of  the  river  at  a 
point  without  the  limits  of  the  metropolis,  and  on 
the  south  side  of  the  river  at  a  point  about  one  mile 
beyond  the  limits  of  the  metropolis,  as  defined  by 
the  first-mentioned  Act. 

The  assessments  hereinbefore  set  forth  are  made 
in  respect  of  a  pumping  station  and  certain  lengths 
of  sewers,  forming  part  of  the  said  metropoUtan 
main  drainage  and  intercepting  scheme,  and  situate 
on  the  south  side  of  the  river  Thames,  and  within 
the  parish  of  Greenwich. 

The  property  comprised  in  assessment  No.  876  is 
held  by  the  Metropolitan  Board  of  Works  under 
a  lease  of  which  seven  years  remain  unexpired. 
The  wharf  and  engine-house  were  erected  for  a 
temporary  purpose,  as  part  of  the  metropolitan 
main  drainage  and  intercepting  scheme,  and  were 
in  the  occupation  of  the  board  before  and  at  the 
time  of  the  making  the  rate,  but  are  no  longer  used 
by  the  said  Board  of  Works  for  any  purpose  what- 
ever. The  land  included  in  this  assessment  was 
rated  before  the  board  took  possession  of  it. 

The  property  comprised  in  assessment  No.  878 
is  freehold  property  of  the  Metropolitan  Board  of 
Works,  and  consists  of  3a.  dr.  20p.  of  land, 
which  was  purchased  by  them  for  9730/.,  and  on 
which  have  been  erected  engine-houses  and  other 
buildings  and  works,  part  of  the  said  pumping 
station  described  in  the  rate,  and  used  solely  for  the 
purposes  of  the  said  main  drainage  intercepting 
scheme.  There  is  also  a  dwelling  house,  which  con- 
sists of  six  rooms,  in  which  Uie  manager  of  the 
said  pumping  station  is  compelled  to  Uve  under 
his  agreement  with  the  board,  and  for  which  he 
pays  no  rent,  and  which,  if  rateable  at  all,  is  only 
at  the  rateable  value  of  20/.  A  portion  di  the  land 
is  laid  out  as  a  garden ;  tiiere  are  also  coal-sheds, 
storerooms,  workshops,  tramways,  turnable  cranes, 


wharf,  and  lay-by  for  barges.  The  pumping 
station,  with  the  machinery,  engines,  works,  &c., 
cost  about  9400^  The  land  included  in  this  assess- 
ment was  rated  before  the  board  took  possession 
of  it. 

The  property  comprised  in  assessment  No.  879 
is  part  of  the  southern  high  level  sewer,  990  feet 
in  length  in  the  parish  of  Greenwich,  and  which 
for  725  feet  runs  under  land  which  is  not  the 
property  of  the  Metropolitan  Board  of  Works,  and 
for  the  remaining  265  feet  under  land  which  is  com- 
prised in  assessment  No.  878.  The  total  length  of 
this  sewer  is  5^  miles.  It  commences  at  Clap- 
ham,  and  runs  through  Clapham,  Southwark, 
Brixton,  Camberwell,  Feckham,  Hatcham,  and 
Deptford,  and  terminates  at  the  pumping  station  at 
Greenwich,  and  it  drains  an  area  of  20  square 
mUes,  including  Tooting,  Streatham,  Brixton,  Dul- 
wioh,  Camberwell,  Peckham,  Norwood,  and  Syden- 
ham. This  sewer  is  constructed  of  suMcient 
capacity  to  carry  oft  all  the  flood  waters,  so  as 
entirely  to  intercept  them  from  the  low  and  thickly 
populated  district  before  mentioned,  which  was 
tide-locked  and  subject  to  floods. 

The  property  comprised  in  assessment  No.  880 
is  part  of  the  southern  low  level  sewer,  280  feet  in 
length  in  the  parish  of  Greenwich,  which  for  45 
feet  runs  under  land  which  is  not  the  property  of 
the  Metropolitan  Board  of  Works,  and  for  the  re- 
maining 185  feet. under  land  which  is  comprised  in 
assessment  No.  878.  The  total  length  of  this  sewer 
is  about  10  miles.  It  commences  at  High-street, 
Putney,  and  runs  through  Wandsworth,  Battersea, 
Kennington,  Camberwell  and  Deptford,  and  termi- 
nates at  the  pumping  station  at  Greenwich,  and  it 
drains  an  area  of  about  20  square  mUes,  in- 
cluding Putney,  Battersea,  Lambeth,  Newington, 
Southwark,  Bermondsey,  Botherhithe,  and  Dept- 
ford, the  surface  of  which  is  mostly  below  the  level 
of  high  water,  in  many  places  five  or  six  feet,  it 
having  at  one  time  been  completely  covered  by  the 
river  Thames.  In  this  district  the  old  sewers  had 
but  little  fall,  and,  except  at  the  period  of  low  water^ 
were  tide-locked  and  stagnant.  Aiter  long  continued 
rain  thev  became  overcharged  and  were  unable  to 
empty  themselves  during  the  short  period  of  low 
water;  the  waters,  Uierefore  were  constantly  accu- 
mulating, and  man^  days  frequently  elapsed  after 
the  cessation  of  ram  before  the  old  sewers  could 
be  entirely  relieved,  the  sewage  in  the  interim 
being  forced  into  the  basements  and  cellars  of  the 
houses.  These  defects  contributed  to  render  the 
district  most  unhealthy ;  but  the  construction  of  the 
low  level  sewer  has  rendered  the  district  as  dry  and 
free  from  disease  as  any  portion  of  the  Metropolis. 

The  property  comprised  in  assessment  No.  881 
is  part  of  the  southern  outfall  sewer,  11,072  feet  in 
langth  in  the  parish  of  Greenwich,  and  runs 
under  land  which  is  not  the  property  of  the 
Metropolitan  Board  of  Works.  This  sewer  is 
about  7j  miles  in  length.  It  commences  at  the 
pumping  station  at  Greenwich,  where  it  recelTes  the 
sewage  brought  there  by  the  high  and  low  level 
sewers,  and  terminates  at  the  river  Thames  at  Erith. 
The  sewage  from  the  low  level  has  to  be  pumped  up 
from  such  sewer  from  a  depth  of  18  feet,  such 
sewer  being  about  that  depth  below  the  level  of  the 
bottom  of  the  outfall  sewer.  The  whole  of  the 
sewage  on  the  south  side  of  the  Thames  passes 
through  the  pumping  station  into  this  outfall  sewer. 

The  whole  of  the  property  comprised  in  the  said 
assessements  is  delineated  and  described  in  the  map 
or  plan  marked  B,  annexed  hereto,  which  is  to  be 
taken  as  part  of  this  case,  and  is  held,  occupied,  and 
used  by  the  said  board  in  the  nutnner  and  for  the 
purposes  herein  set  forth,  and  not  otherwise. 

The  late  Commissioners  of  Sewers  never  were 
rated  to  the  relief  of  the  poor  in  respect  of  the 


236 


MAGISTEATES'  OASES. 


Q.B.] 


Reo.  V,  The  METROPOLtTAN  Board  of  Works. 


[Q.B. 


aewers  or  works  connected  therewith ;  and  the 
Metropolitan  Board  of  Works  haye  never  hitherto 
been  rated  in  respect  of  the  sewers,  but  they  have 
been  rated  in  the  parish  of  Greenwich  for  a  wharf, 
engine-house,  and  pumping  station  connected  wiUi 
the  said  sewers. 

The  appellants  hare  not  derired,  nor  do  they  derire, 
any  profit  or  advantage  from  the  said  drainage  and 
intercepting  works  except  as  herein  stated,  but  the 
whole  are  maintained  out  of  the  funds  raised  in 
pursuance  of  the  Acts  hereinbefore  mentioned,  and 
carried  on  for  the  purposes  in  the  said  Acts  speci- 
fied and  set  forth.  By  an  Act  of  the  28  Vict.  c.  121, 
which  was  passed  on  the  19th  day  of  June  1865,  and 
which  is  to  be  taken  as  forming  part  of  this  case, 
power  was  given  to  a  company,  under  and  subject 
to  the  provisions  of  the  said  Act  to  utilise  the 
sewage  collected  in  the  main  outfall  sewers 
on  the  northern  side  of  the  Thames  and  the 
benefit  of  a  certain  agreement,  a  copy  of  which  is 
set  out  in  the  schedule  of  the  said  Act,  and  all  the 
obligations  and  engagements  undertaken  thereby 
were  transferred  to  the  said  company  (sect.  115); 
and  it  was  provided  that,  after  certain  payments 
therein  specified  had  been  made,  the  Metropolitan 
Board  of  Works  should  receive  a  certain  share  of 
the  net  profits  of  the  said  company,  but  no  money 
was  to  be  received  from  the  sud  company  until  the 
expiration  of  four  years  from  passing  of  the  said 
Act,  and  any  money  thereafter  to  be  received  by  the 
board  was  to  be  applied  generally  in  aid  of  the  rates 
of  the  metropolis.  The  works  authorised  by  the 
said  Act  are  unfinished.  There  are  only  about  two 
miles  out  of  about  thirty-six  completed,  and  no  profit 
has  hitherto  been  made  by  the  utilisation  of  the  said 
sewage  by  anyone,  and  no  money  has  been  received 
from  the  said  company  by  the  Metropolitan  Board 
of  Works. 

The  sum  of  3,000,000^,  the  repayment  of  which  has 
been  duly  guaranteed  by  the  treasurer  is  now  due  and 
owing  by  the  appellants  for  principal  moneys  bor- 
rowed under  the  said  Acts  and  expended  on  the  said 
metropolitan  main  drainage  and  intercepting  scheme, 
and  no  works  of  the  cUaiacter  set  forth  have  been 
done  except  with  the  money  borrowed  under  the 
aaid  Acts. 

The  respondents  contend  that  the  said  property 
of  appellants  is  liable  to  be  rated  for  the  relief  A 
the  poor  of  the  parish  of  Greenwich,  and  for  general 
purposes  within  the  said  parish,  under  the  20th  sec- 
tion of  the  said  Act  of  the  9  Geo.  4,  c  43,  whidi 
enacts  that,  once  in  every  year  or  oftener,  it  shall  be 
lawful  for  the  churchwardens,  overseers,  and  pa- 
rishioners assembled  at  a  vestry  meeting  to  make 
rates  upon  all  persons  who  shall  occupy,  hold,  or 
use  any  houses,  buildings,  lands,  tenements,  or  here- 
ditaments, or  possess  any  rateable  property  within 
the  said  parish,  that  is  to  say,  one  rate  for  defray- 
ing the  expenses  of  maintaining  and  employing  the 
poor  of  the  said  parish  of  Greenwich  and  all  other 
expenses  relating  thereto,  and  one  other  rate  upon 
the  annual  rent  or  value  of  such  houses,  buildings, 
lands,  tenements,  or  hereditaments,  hereinbefore 
referred  to,  for  maintaining  the  highways  and 
cleansing  the  streets  within  the  said  parish.  The 
appellants  contend  that  they  do  not  hold,  occupy,  or 
use  the  houses,  buildings,  lands,  tenements,  or  here- 
ditaments, so  as  to  be  liable  to  be  rated  to  the 
relief  of  the  poor  under  the  statute  of  the  9  Geo.  4, 
c.  43,  nor  do  they  possess  any  rateable  property 
within  the  parish  of  Greenwich.  The  Acts  18  &  19 
Vict  c.  120 ;  19  &  20  Vict  c.  112 ;  21  &  22  Vict 
c.  104 ;  25  &  26  Vict  c.  102 ;  26  &  27  Vict  c.  68  ; 
28  Vict  c.  19,  and  9  Geo.  4,  c.  43,  are  to  be  taken 
as  forming  part  of  this  case. 

The  Court  of  Queen's  Bench  is  to  have  power  to 
draw  any  inferences  of  fact,  if  they  think  fit  so  to 
do,  and  to  amend  the  said  rate. 


The  question  for  the  decision  of  the  Court  of 
Queen's  Bench  is 

Ist  Whether  the  Metropolitan  Board  of  Works 
are  rateable  to  the  relief  of  the  poor  and  to  the 
general  rate  of  the  parish  of  Grreenwich  in  respect 
of  the  premises  specified  in  the  said  assessmenti, 
and  hereinbefore  particularly  described,  or  any  of 
them. 

If  the  said  court  shall  of  opinion  that  the 
Metropolitan  Board  of  Works  are  not  liable  to  be 
rated  in  respect  of  any  of  the  said  assessments, 
the  order  of  sessions  is  to  be  quashed,  and  the  rates 
amended  by  striking  out  the  names  of  the  appel- 
lants. 

And  if  the  court  shall  be  of  opinion  that  the 
Metropolitan  Board  of  Works  are  liable  to  be  rated 
in  respect  of  all  the  heads  of  assessment  before 
mentioned,  the  order  of  sessions  is  to  be  confirmed. 

But  if  the  court  shall  be  of  opinion  that  the 
Metropolitan  Board  of  Works  are  liable  to  be 
rated  in  respect  of  only  some  one  or  more  of 
the  said  heads  of  assessment,  but  not  all  num- 
bered as  above,  or  in  respect  of  any  of  the 
property  included  in  the  same  respectively,  the 
order  of  sessions  is  to  be  confirmed  as  to  such 
heads  of  assessment,  and  to  be  quashed  as  to  the 
other  of  such  heads,  and  the  rate  amended  by 
striking  out  the  name  of  the  appellants  opposite  to 
such  heads  in  respect  of  which  it  is  held  that  they 
have  no  property  liable  to  be  rated. 

Keanej  Q.  C.  Po/andj  and  Barrow  appeared 
for  the  overseers  in  support  of  the  rate,  and 
contended  that  the  Metropolitan  Board  of  Works 
are  rateable  for  their  sewers  and  other  works, 
there  being  no  words  of  exemption.  That 
they  are  not  servants  of  the  Crown,  nor  exempt 
in  any  other  way.  [Lush,  J. — ^To  whom  are  the 
sewers  beneficial  ?]  To  the  occupiers  through  whose 
land  they  pass.  [Cockburn,  C.  J.— They  are  only 
boieficial  to  the  individual  householders.  The  Board 
of  Works  do  not  charge  for  the  drainage  like  a 
water  or  gas  company.^  They  must  be  taken  to 
represent  those  who  enjoy  the  advantage.  [Cock- 
burn,  C.  J.— Here  there  can  be  no  profit  to  anyone. 
There  is  no  return  of  any  kind.  The  board  can 
only  rate  to  the  extent  of  the  cost]  That  was  so 
in  the  Mersey  Dock  case.  [Cockbcrk,  C.J.— The 
money  there  was  not  applicable  only  to  the  costs.  If 
there  were  any  surplus  here  that  would  have  been 
different.  Here  the  right  to  levy  rates  is  only  co- 
extensive with  the  expenditure.  What  would  the 
hypothetical  tenant  give  ?  He  could  make  nothing. 
Lush,  J.— Is  this  capable  of  a  beneficial  occupation 
by  anyone  ?  The  board  must  so  apply  these  rates 
so  as  to  preclude  a  profit.  They  can  only  collect 
enough  to  pay  expenses.]  The  same  argument 
would  have  applied  to  Reff,  v.  77*c  WaUingford 
Union,  10  Ad.  &  £11.  259,  where  a  workhouse  was 
held  rateable.  [Cockburn,  C.  J.— There  there  was 
a  house  capable  of  being  used  as  a  dwelling.  Lcsii, 
J. — ^The  rate  is  merely  for  the  imrpose  of  construct- 
ing the  sewers.  Cockburn,  C.J.— May  you  not 
equally  say  that  a  street  is  liable  to  be  rated  because 
the  local  board  can  levy  a  rate  to  keep  it  in  repair?] 
There  the  rights  are  in  different  parties— the  public 
have  the  use,  whilst  the  freehold  is  in  another  party. 
Here  the  board  have  possession  of  land  capable  of 
producing  a  profit.  They  occupy  valuable  property. 
But  if  not  rateable  for  the  sewers,  the  board  are  cer- 
tainly rateable  for  all  the  other  property  which  has 
been  assessed. 

Mellish,  Q.  C,  Raymond,  and  Biron  appeared  for 
the  Boaid  of  Works,  ana  argued  that  they  were 
not  liable  t6  be  rated.  Sewers,  which  are  of  ancient 
origin,  never  have  been  rated,  the  universal  belief 
being  that  they  were  not  the  subject  of  rating.  The 
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board  haTc  only  power  to  levy  a  tax,  and  the  tax- 
ation of  the  public  has  never  been  subjected  to 
rating:.  If  otherwise,  the  Thames  Embankment 
might  be  rated,  or  any  of  the  new  public  ways. 
There  must  be  a  benefit  derivable  from  the  property. 
It  it  not  because  a  thing  is  beneficial  that  it  is  rate- 
able, it  must  also  be  capable  of  yielding  a  profit. 
A  county  bridge  is  beneficial,  for  all  persons  use  it, 
bat  it  is  not  capable  of  yielding  a  profit,  and  so  is 
not  rateable.  [Cockburk,  C.  J.— Does  it,  in  fact, 
come  to  anything  more  than  this  ?  We,  the  Legis- 
lature, put  a  duty  upon  you,  the  Board  of  Works, 
and  to  enable  you  to  discharge  it  we  empower  you' 
to  rate  the  publib.  Can  it  be  said  that  that  is  a 
beneficial  occupation  ?]  Just  so.  If  at  any  future 
time  the  board  sold  toeir  sewage,  and  so  made  a 
profit,  they  would  be  rateable.  As  regards  the  other 
subjects  of  the  rate,  the  pumping  engine  is  merely 
for  the  purpose  of  pumping  up  the  sewage,  and  from 
which  no  profit  is  derived.  80  of  the  others,  which 
are  merely  auziUiary  to  the  sewers. 

The  following  cases  were  cited : 

J&nes  V.  TTie  Mersey  Dock  Companyy  35  L.  J.  1, 

M.  C. ;  12  L.  T.  Bep.  NS.  643 ; 
R,  V.  Cooper,  23  L.  J.  183,  M.  0. ; 
Corporatxon  of  Lincoln  v.  Holme  Common  y  36  L.  J. 

73,  M.  C. ; 
R.  Y.  Sculcoats,  12  East,  40  ; 
R.  V.  WaUingford  Union,  10  Ad.  &  EIL  259 ; 
North  London  Railway  Company  v.  The  Metro* 

politan  Board  of  Works,  28  L.  J.  909,  Ch. 

Cur,  adv.  vult, 

Nov,  25. — ^LusH,  J. — In  this  case,  which  was 
argued  during  this  term,  the  question  was  as  to 
the   rateability  of   the    Metropolitan    Board    for 
certain  portions  of  their  own  land  used  for  pumping 
stations,  wharves,  and  other  appendages  in  the  parish 
of  Greenwich.    There  is  nothing  in  the  statute  by 
which  the  defendants   are   constituted,  or  under 
which  they  constructed  and  now  maintain  the  public 
sewers,  to  exempt  them  from  rateability  for  any 
rateable  property  which  they  occupy,  nothing  which 
either  expressly  or  by  implication  prohibits  their 
application  of  the  money  in  their  hands  to  the  pay- 
ment of  parochial  rates;   and  the  only  question 
therefore  is,  whether  the  property  in  question  is 
rateable  ?    As  regards  the  sewers,  we  are  of  opinion 
that  they  are  not  rateable,  on  the  short  ground  that 
they  are  not  at  present  the  subject  of  a  beneficial 
occupation ;  the  rates  which  they  are  empowered  to 
levy    are    for    the    expense  of   construction  and 
maintainanoe,  and  nothing  more.    Their  occupation 
yields  no  profits  to  the  board  as  occupiers  either 
actual  or  potential.     But  as  regards  other  pro- 
perty in  respect  of  which  the  board  are  assessed, 
ve  are  of  opinion  that  the  rate  is  properly  im- 
posed.   The  wharf  and  engine-house  in  Norman- 
road,  and  the  pumping  station,  land,  wharf,  lay 
by     for    barges,    tramways,     engine-house     and 
appendages  in  North  Pole-lane  have  an  occupation 
TBlne.    The  board  must  have  rented  such  premises 
if  they  had  not  become  the  owners  of  them,  and  a 
tenant  might  easily  be  found  to  take  them  if  the 
board  were  able  and  willing  to  let  them.    A  distinc- 
tion was  attempted  to  be  drawn  in  favour  of  the 
pumfong  apparatus,  as  being  a  necessary  adjunctfto 
the  sewers,  and  it  was  contended  that  as  the  sewers 
are  not  rateable  this  adjunct  must  be  exempted  as 
being  part  of  a  non-rateable  subject.    But  we  can- 
not accede  to  this  view.    The  machinery  stands  on 
land  which  is  valuable  for  occupation,  which  would 
undoubtedly  be  rateable  in  the  hands  of  any  other 
occupier,  and  its  rateable  quality  cannot  be  affected 
by  the  partisuUr  use  to  which  it  is  applied  by  the 
board.      Hie   reason  why  the  engine-house   and 
engine-pit  in  Rex  v.  The  Township  of  Bolton,  5  B.  &  C. 


851,  were  held  to  exempted  was,  that  the  pit  was 
dug  and  the  engine  erected  in  it,  and  that  they 
formed  part  of  an  ironstone  mine  which  was  itself 
not  a  rateable  subject ;  but  that  reason  does  not 
apply  to  the  present  order.  The  orde^  of  sessiona 
must  therefore  be  confirmed  as  to  Nos.  870  and  878, 
and  quashed  as  to  the  residue. 

Attorney  for  the  Metropolitan  Board  of  Works, 
W,  W,  Stniih^  Spring-gardens. 

Monday,  Nov,  23,  1868. 

Reg.  v.  Secretary  of  State  for  the  Home 

Department  ; 

Re  Borough  and  Parish  of  Lymington. 

Local  Government  Act  1858  (21  i^  22  Vict,  c,  98)— 
Power  to  adopt — Places  having  a^  known  or  dejiaed 
boundary — Ijess  place  included  wiUiin  the  limits  oj  a 
prAoter— 'Borough — Parish — Order  of  Secretary  of 
State — Certiorari,   ' 

A  parish  is  a  place  ^^  having  a  known  or  dfjinad 
boundary**  witftin  the  meaning  of  sect.  12  of  the 
Local  Govermnent  Act  1858  (21  ^22  Vict,  c,  98)/ 
but  a  Parliamentary  borough  is  not  such  a  place. 

A  parish  which  includes  within  it  a  corporate  borough 
is  a  *' greater  place"  including  within  its  limits  a 
**  less  place,**  within  tlie  meaning  of  the  lAth  section 
of  the  Local  Government  Act  1858  (21  ^-  22  Vict, 
c,  08) ;  and  therefore  the  borough  cannot  adopt  that 
Act  unless  the  jtmish  has  refused  to  do  so,  although 
the  parish  be  itself  included  within  the  limits  of  a 
Parliatnentary  borough. 

An  order  of  a  Secretary  of  State  that  the  Act  should 
be  in  force  within  t/ie  limits  of  such  a  parish  is  valid. 

In  this  case  a  rule  has  been  attained  by  Mr.  Wm. 
Henry  Grove,  of  the  parish  of  Lymington,  in  the 
county  of  Southampton,  calling  on  Her  Majesty's 
principal  Secretary  of  State  for  the  Home  Depart- 
ment to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  the  Court  of  Queen's 
Bench  a  certain  record  of  an  order  made  the  14th 
Dec.  ISed,  by  the  Right  Hon.  S.  H.  Walpole,  late 
Secretary  of  State  for  the  Home  Department, 
ordering  the  Local  (xovemment  Act  1858  to  be  in 
force  throughout  the  entire  parish  of  Lymington  in 
order  that  the  said  order  might  be  quashed  upon 
the  following  grounds:  1.  That  the  aforesaid  Secre- 
tary of  State  had  no  jurisdiction  to  make  the  afore* 
said  order  for  the  entire  parish  of  Lymington,  as  a 
portion  of  the  said  parish  is  a  corporate  district,  the 
town  council  of  which  has  not  adopted  the  Local 
Government  Act  1858  as  is  therein  provided  by  the 
statute;  2.  That  a  parish  having  within  its  area  a  cor- 
porate borough  can  only  take  the  necessary  steps  to 
form  a  local  board  or  a  local  board  of  health  for  those 
parts  of  the  parish  which  are  without  the  boundary 
of  the  borough ;  3.  That  the  borough  of  Lymington 
being  a  corporate  borough,  the  Acts  authorising  the 
constitution  of  a  local  board,  and  of  a  local  board  of 
health  having  jurisdiction  over  the  said  borough 
can  only  be  carried  into  execution  by  the  mayor, 
aldermen,  and  burgesses  of  their  council,  and  cannot 
be  carried  into  execution  within  such  borough  by 
means  of  the  parishioners,  or  by  any  local  board  or 
local  board  of  health,  asssuming  to  be,  and  acting 
as,  the  local  government  board  for  the  district  of 
Lymington. 

The  order  of  the  Secretary  of   State  was   aa 

follows : 

Local  Ooyemment  Act  1858. 
Notioe  of  adoption  of  Act  bj  Lymington,  in  ihe  ooonty 

of  Hants. 

Whereas  the  Local  Qovemment  Act  1858  was  adopted  by 

the  parish  of  Lymington,  in  the  county  of  Hants,  on  the  11th 

day  of  Sept.  1866,  and  notioe  of  such  adoption  has  been  dulj 

given  in  writing  to  me,  as  one  of  Her  Majesty's  principal 
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Secretaries  of  State,  as  requuredl^  such  Act.  And  whereas 
it  has  now  been  duly  certmed  to  me  that  a  copy  of  such 
notice  has  been  duly  adyertlsed,  and  that  ooines  hsTe  also 
been  duly  afflbced  to  llie  principal  doors  of  each  church  and 
chapel  in  suc^  parish  to  which  notices  are  usually  affixed. 
And  whereas  within  the  period  of  appeal  against  tiie 
resolution  for  the  adoptiou  of  the  said  Act,  appeals  haye 
been  made  against  such  adoption,  but  the  same  nave  after 
due  consideration  been  dismissed. 

Now  therefore  I,  one  of  Her  Mi^egty's  princl|Nd  Secre- 
taries of  State,  do  nereby  give  notice  that  the  said  appeals 
have  been  acoordinffly  dismissed,  and  that  the  Local  Govem- 
ment  Act  1858  has  oeen  duly  adopted  within  the  said  pansh 
of  I^yming^ton,  in  the  ooun^  of  ECants.  And  I  do  further 
order  that  the  said  Act  shall  have  the  force  of  law  within 
such  parish  of  Lymington  from  and  after  the  31st  day  of 
Beo.  1B66. 

Qiven  imder  my  hand  this  Uth  day  of  Dec.  1867. 

(Signed)  S.  H.  Walpols. 

Home  Office,  Whitehall. 

The  following  is  the  affidayit  on  which  the  rule 
to  Bhow  cause  had  been  obtained,  and  in  which  the 
facts  of  the  case  are  stated : 

I,  William  Heniy  Grove,  gentleman,  of  No.  S,  BucUand- 
villas,  in  the  parish  of  Lymington,  in  the  coon^  of  South- 
ampton, make  oath  and  say : 

1.  That  the  aforesaid  parish  of  Lymington  is  in  extent 
about  1400  acres,  and  comprises  withm  its  area  the  corporate 
borough  of  Lymington,  which  is  in  extent  about  ICM)  acres. 
The  said  borough  is  a  corporate  borough*  under  the  style 
of  the  mayor  and  buraesses  of  the  borough  of  Lvmington, 
and  is  jnentioned  in  schedule  B,  sect.  2,  of  the  Act  of  the 
5  &  6  Will.  4,  c.  76,  entitled.  '*  An  Act  to  provide  for  the 
rmlation  of  the  Municipal  Corporations  in  England  and 
Wales."  The  town  council  of  tne  said  borough  hath  not 
adopted  the  Local  Government  Act  1858,  as  is  provided  by 
the  12th  and  24th  sections  of  that  Act.  That  the  portion  of 
the  parish  which  is  without  the  borough  is  called  the 
l^jrthing  of  Lymington,  and  is  a  place  having  a  known  and 
defined  Doundazy,  being  a  manor  of  itself,  and  the  inhabit- 
ants residing  therein  are  separately  assessed  from  those 
living  within  the  borough  for  all  Fiurliamentary  taxes  and 
the  police  rates.  That  such  ^thing  is  a  place  empowered 
of  itself  to  adopt  the  Local  Government  Act  1858,  suMect 
to  su<di  consent  as  is  therein  provided  by  that  Act.  That 
the  population  of  the  said  borough  at  tixe  census  of  1861 
was  2416,  and  the  population  of  the  said  tvthing  1655. 

2.  I  am  a  ratepayer  of  that  portion  of  the  said  parish 
which  is  situate  within  the  said  tything,  and  I  reside 
therein.  On  the  16th  day  of  Aug.  1866  a  vestry  meeting 
was  convened  bv  the  churchwardens  of  the  said  parish  to 
determine  whetner  the  said  parish  would  adopt  the  Local 
Government  Act  1858 ;  and  such  vestry  did  agree  to  adopt 
the  said  Act  by  a  poll  of  thejparish,  subsequently  taken  on 
the  11th  day  of  Sept.  1866.  That  after  the  taking  of  such 
poll  doubts  exiBtea  whether  there  had  been  a  fair  and  legal 
minority,  a  scrutiny  of  votes  having  been  refused;  and 
further  whether  the  Act  would  be  l^pally  adopted  by  the 
entire  parish  by  vote  of  ratepayers,  the  coriK>ration  of  the 
said  parish  having  adopted  tne  said  Act,  as  is  therein  pro- 
vided, by  its  town  council. 

8.  That  in  consequence  of  such  opinion  a  pnblic  meeting 
of  the  said  psxish  was  held  at  the  town  hall  on  the  Uth  day 
of  Septemb^ur  1866,  presided  over  by  the  mayor,  when  -this 
deponent  was  requested  to  obtain  the  opinion  of  counsel  as 
to  the  legality  of  the  vote  taken  on  the  ilth  day  of  Septem- 
ber 1866.  [The  affidavit  then  stated  that  this  was  done,  and 
that  it  was  the  opinion  of  counsel  that  the  vote  was  totally 
invalid  for  the  borough  and  tything.]  Which  opinion  was 
subsequently  placed  before  another  public  meeting  held  on 
the  lith  day  of  October  1866,  when  this  deponent  was 
requested  to  appeal  to  the  Secretary  of  State  against  the 
le^^ty  of  the  vote  taken  on  the  11th  of  September  1866,  on 
the  grounds  set  forth  in  the  said  opinion.  Thi^t  such  appeal 
was  accordingly  made  and  dismissed  by  the  Secretary  of 
State,  who,  on  the  14th  day  of  Deceniber  1866,  made  an 
order  (and  published  the  some  in  the  London  Gfozette  of  the 
same  date)  that  the  Local  Government  Act  1858  should  have 
the  force  of  law  in  the  parish  of  Lymington  after  Uie  81st 
day  of  December  1866. 

4.  That  on  the  said  31st  day  of  December  a  meeting  was 
held  at  the  town  hall  of  Lynungton  aforesaid  convened  by 
one  of  the  churchwardens  of  the  said  parish,  to  determine 
the  number  of  elective  members  to  constitute  a  local  board 
for  the  said  poridi  of  Lymington.  At  that  meeting  the 
deponent  was  lawfully  elected  chairman,  and  such  meeting 
having  agreed  to  adjourn  to  the  next  day,  on  the  ground 
that  the  vote  taken  on  the  11th  day  of  September  was 
invalid,  about  eighteen  or  twenty  persons  proceeded,  after 
such  adjournment  hod  been  carried,  to  hold  a  second  meetinfir, 
and  determine  the  number  who  should  form  the  board. 
That  such  persons  of torwards  nominated  and  elected  them- 
selves members  of  a  local  board,  though  their  ri^ht  to  do 
so  -wus  subsequently  repudiated,  and  they  themselves  cen- 
sored for  so  actius;  by  the  original  meeting,  which  met  after 
its  adjournment  on  the  1st,  2nd,  and  3rd  days  of  January  1867. 

5.  That  the  aforesaid  persons  still  persisting  to  act  as  a 
local  board  for  the  borouffh  and  tything  of  Lymington 
aforesaid,  a  rule  ni-l  was  obtained  against  them  in  Trhiity 


Term  1867,  to  show  cause  why  a  quo  warranto  should  not  be 
filed  against  them,  when  sueh  rule  was  discharged  in 
MiflhaelinaB  Term  1867  on  the  only  ground  that  the  mode  of 
proceeding  should  be  on  the  certiorari. 

6.  That  this  application  for  a  writ  of  certiorari  is  made  bj 
this  deponent  at  the  wish  of  many  burgesses  of  the  boroa^li* 
and  of  uie  ratepayers  of  the  tything  of  Lymington  af  oreaaafd, 
the  minority  of  whom  are  opposed  to  the  introduction  of  the 
Local  Government  Act  into  their  parish.  This  deponent 
and  tile  said  bui^fesses  and  ratepayers  do  farther  make  this 
apfJication  through  this  deponent  under  the  conviction 
that  tiie  aforesaid  order  of  the  said  Secretary  of  State  is  not 
an  order  made  in  pursuance  of  the  Local  C'ovemmentAefe 

858,  such  order  not  giving  him  power  to  declare  that  the  said 
Act  shall  have  the  force  of  law  in  a  peristi  that  contains  a 
corporate  boorough  xmless  the  said  Act  has  been  adopted  by 
the  council  of  such  borough. 

7.  That  the  majority  of  the  burgesses  of  the  said  borongh 
are  grieved  by  the  establishment  of  a  local  board  within 
their  bovough,  tiie  effect  of  which  has  been  to  put  a  parish 
board  over  the  municipal  body,  to  deprive  the  latter  of  all 
functions  of  local  grovenunait,  to  reduce  the  town  council 
to  a  mere  cypher,  and  to  divest  that  corporate  body  of  those 
ancient  rights  and  privileges  that  are  seonred  to  it  by 
ohartes  from  the  Oown  and  oonflrmed  by  statute  law. 

8.  That  this  deponent  is  grieved  by  the  aforesaid  order 
of  the  Secretary  (n  State,  as  a  ratepayer  of  the  said  tythiniTs 
as  the  persons  who  axe  acting  under  it,  as  a  local  board* 
have  made  heavy  rates  on  the  said  tything,  and  induoed  the 
justices  of  the  said  county  to  enforce  the  sune  by  the  sale 
of  the  goods  of  this  deponent,  and  have  further  inflicted 
on  him  heavy  fines  for  refusing  to  acknowledge  tiie  illepal 
authority  of  the  said  alleged  local  board,  who  are  actinia 
under  the  aforesaid  order  of  the  Secretary  of  State. 

9.  That  under  the  circumstances  aforesaid,  great  ix^jury 
and  injustice  will  be  done  to  this  deponent  and  to  the 
burgesses  of  the  said  borough  and  to  the  ratepayers  of  the 
said  tything  unless  the  said  order  of  the  Secretary  of  State 
be  brought  up  and  disdharged.  W.  H.  GmovE. 

There  were  also  affidavits  as  to  the  service  of  the 
requisite  notices,  &c. 

The  rule  to  show  cause  why  a  qiio  warranto  should 
not  issue,  was  dischaiged  on  the  28rd  Nov.  1867, 
having  been  argued  before  Cockbum,  C.  J.,  and 
Mellor  and  Shee,  JJ.  In  giving  judgment,  Cockbum, 
C.  J.  said :  *'  I  think  we  ought  not  to  depart  from  a 
sound  prinoipld  which  has  been  acted  on  hitherto  in 
this  court,  that,  in  the  case  of  corporate  bodies— and 
I  think  even  if  this  body  had  not  been  recently  made 
a  corporate  body  by  Act  of  Parliament,  that  iJie  case 
is  so  analogous,  that  the  same  principle  would 
apply— where,  by  virtue  of  the  sovereign  power 
or  Parliamentary  power,  vested  in  this  insCanee 
in  the  Secretary  of  State,  a  body  formed  for  the 
exercise  of  public  functions  is  created,  we  ought 
not  to  interfere  by  quo  warranto  in  the  case  of 
usurpation  of  power.  In  such  a  matter  the  Attor- 
ney-General, as  the  representative  of  the  Crown 
and  the  representative  of  the  State,  should  inter- 
vene. We  should  require  his  intervention  before 
we  proceeded  to  exercise  our  jurisdiction,  even 
by  proceedings  in  the  nature  of  an  information 
by  quo  warranto.  The  proper  course  is,  generally 
speaking,  if  anyone  in  the  exercise  of  power  given 
by  Act  of  Parliament  or  otherwise,  in  a  matter 
within  its  jurisdiction  does  anything  which,  in 
point  of  law,  cannot  be  maintained,  the  proceedings 
should  be  brought  before  this  court  by  certiorari^ 
in  order  that  we  may  exercise  our  jurisdictisn 
upon  them,  and  in  the  event  of  anything  not 
being  done  according  to  law,  we  may  quash  the 
proceedings.  I  think  that  was  the  remedy  in 
this  case.  I  see  no  reason  why,  in  favour  of 
this  particular  individual,  who  comes  forward  to 
claim  the  exercise  of  our  summary  jurisdiction 
in  this  instance,  we  should  depart  from  the  ordinary 
rules.    Therefore  I  think  the  remedy  is  mistaken.** 

Sect.  12  of  the  21  &  22  Vict.  c.  98  (an  Act  to 
amend  the  Public  Health  Act  1848,  and  to  make 
further  Provision  for  the  Local  Government  of 
Towns  and  populous  Districts)  provides  that  the  Act 
may  be  adopted : 


always  that  this  Act  shall  not  be  adopted  in  oomonte 
boroughs  until  after  the  eleotion  of  oonncillors  on  th?  Ist 
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4]tj  of  NoTember  1858 ;  (2)  in  other  plaoes  tmder  the  juris- 
diction  of  a  Board  of  Imj^roTement  Commiesioners,  where 
all  or  part  of  the  otmunisuoners  are  elected  by  Tatei>ayers, 
or  by  owners  and  ratepayers,  by  a  resolution  of  such  Im- 
provement Commissioners  assembled  at  a  meeting  held  for 
the  ptupose ;  (3)  in  all  oth^r  places  having  a  Icnown  or  defined 
bomdary,  by  a  vesolation  of  the  owners  and  ratepayers. 

Sect  X3  proTides  that — 

Heetiiigs  for  the  purpose  of  the  prsoeding  section  shall 
be  summoned  on  the  rsquisition  in  writing  of  any  twenty 
ntepsyers  or  owners ;  in  corporate  towns  bT  the  mayor ;  in 
other  plaoes  under  the  jurisdiction  of  such  Improvement 
Cominionen  as  aforesaid,  b^  the  chairman  of  the  said 
oommissioners ;  in  plaoes  havuig  known  and  defined  boun- 
daries, not  being  corporate  boroughs  or  towns  under  the 
iuzisdiotion  of  such  ImproTement  Commissioners  as  are 
hersinbef ore  mentioned,  by  the  churchwardens  or  one  of 
them,  or,  if  there  are  no  churdiwardens,  the  overseers  or 
one  a<  them,  or  if  there  are  none  of  the  offloers  respectiTely 
above  enumerated,  or  if  such  officer  in  any  case  neglects,  is 
nosble,  or  refuses  to  perform  the  duties  hereby  imposed  on 
him.  by  any  person  appointed  by  one  of  Hev  Hsjesty's  prin- 
dpsl  Secretaries  of  State. 

And  the  Bection  contains  provisions  as  to  giving 
notice  of  meetings,  choosing  of  chairman,  and  passing 
of  resolutions  oi  owners  and  ratepayers. 
Sect.  14  enacts  as  follows : 

In  cases  where  any  plaoe  hereby  authorised  to  adopt  this 
Act  includes  within  its  limits  any  less  place  which,  if  it 
were  not  so  included,  would  of  itself  oe  authorised  to 
adopt  this  Act,  8u<di  less  place  shell  not  be  entitled  to  adopt 
this  Act  unless  the  greater  place,  within  the  limits  of  which 
it  is  induded,  has  refused  to  adopt  the  same ;  or  unless  it 
hss  been  determined  by  one  of  Her  Hajesty^s  principal 
Seeretszies  of  State,  in  manner  hereim^fter  mentioned,  that 
such  less  plsoe  ought,  as  respects  the  adoption  of  this  Act^ 
to  bs  esduded  froni  tne  limits  of  such  greater  place. 

Sect.  15  gives  power  to  adopt  the  Act  psrtially. 

By  sect.  16a  place  not  having  a  known  and  defined 
honndary,  is  empowered  to  petition  a  Secretary  of 
State  to  have  its  houndaries  settled,  and  then  to 
adopt  the  Act. 

As  to  appeal  against  the  adoption  of  the  Act, 

sect  17  provides  that— 

(1)  In  cases  where  a  resohition  adoptingthis  Aothas  been 
pssMdin  any  plaoe,  of  any  number,  oeinK  not  less  than  one- 
twentieth  in  number  of  the  owners  and  ratepayers  of  the 
place,  taken  together,  or  the  owners  and  ratepoyers  in 
respect  of  one-twentieth  of  the  rateable  property  in  the 
phee.  are  desirous  that  the  whole  or  any  part  or  such  place 
dionid  be  exclndsd  from  the  operation  of  this  Act,  they  may 
present  a  petition  to  one  of  Her  Huesty's  principal  Secre- 
taries of  State,  appealing  against  sacn  resolution,  and  pray- 
ing that  such  exdusion  may  be  made.  (2)  Sudh  pention 
shall  be  presented  within  twenty-one  days  from  the  date  of 
the  r«s«wig  of  the  resolution  appealed  against,  and  shall, 
where  the  exclusion  of  part  of  a  place  only  is  payed  for, 
state  the  part  of  the  place  inroposed  to  be  exduaed,  aocom- 
paaisd  with  an  on^anatory  phm,  and  the  reasons  for  such 
exelnsion ;  it  shall  be  suhsoibed  by  the  owners  and  rate- 
payers presenting  the  same,  (3)  Upon  the  receipt  of  any 
such  petition  as  aforesaid,  the  said  Secretary  of  State  may 
dixeet  inquiry  in  the  proposed  district  as  toliie  genuineness 
of  the  petition,  and  as  to  the  matters  alleged  in  such  peti- 
tion. (4)  Fourteen  days'  notice  of  the  time,  piece,  and 
satgect  of  such  inquirr  shall  be  given.  (5)  The  said  Secre- 
tuy  of  State  shall  make  order  with  respect  to  the  matter  in 
question  on  such  appeal,  and  such  order  shall  be  binding  on 
toe  place  in  respect  of  which  it  Is  made,  and  there  shall  be 
stated  in  such  order  the  time  at  which  this  Act  is  to  oome 
into  force. 

And  by  sect.  18: 

It  shall  be  lawful  for  any  owner  or  ratepo^er  who  dis- 
putes the  Talidity  of  the  vote  for  the  adoption  of  this 
Act  to  appeal  within  fourteen  days  from  the  declaration  of 
the  vote  to  one  of  Her  Majesty's  piincipal  Secretaries  of 
State,  sstting  forth  the  grounds  on  which  he  disputes  the 
validity  of  such  vote,  and  it  shall  be  lawful  for  any  of  Her 
Kajesty's  principal  Secretaries  of  State,  on  such  appeal,  to 
direct  mquirr  hy  any  officer  employed  by  him  in  the  execu- 
tion of  this  Act,  into  the  circumstances  of  the  case,  and  to 
isius^  such  order  thereon  as  he  mar  deem  requisite  to  de- 
tennixie  the  questions  arising  on  such  appeal,  and  as  to  the 
TjJidity  or  invalidity  of  such  vote. 

Sect  19  relates  to  the  notice  of  adoption  of  the 
Act  to  be  given  to  Secretary  of  State ;  and  sect.  20, 
to  the  time  when  the  Act  shall  take  effect. 

As  to  objections  made  to  the  adoption  of  the  Act, 
sect.  21  provides  that— 

No  objection  shall  be  made  at  any  trial,  or  in  any  legal 
proceediztf ,  to  the  validity  of  the  aaoption  of  this  Act,  or 
TO  any  omer  made  in  pursuance  of  this  Act ;  or  to  any  pro- 


ceedings upon  which  such  order  was  founded,  unless  the 
objector  has  given  fourteen  days'  previous  notice  to  the 
other  parties  Interested  in  such  trial  or  proceeding,  of 
his  intention  to  make  the  some,  epedMng  fully  the  nature 
of  the  objection  to  be  made ;  and  no  oqjection  whatever  in 
respect  of  the  matters  mentioned  in  this  section  shall  be 
admissible  at  any  trial  or  in  any  legal  proceeding  after  the 
expiration  of  six  calendar  months  from  the  date  of  the  con- 
stitution of  the  district. 

By  sect.  22 : 

Publication  of  a  notice  by  a  Secretary  of  State  once  in  the 
London  GktMtta,  end  by  the  mayor,  chairman  of  the  board  of 
improvement  oommisakansrs,  or  summoning  oflBcer  .respec- 
tively, for  three  successive  weeks  in  any  newspaper,  pub- 
lished and  circulated  in  the  town  or  district,  that  this 
Act  has  been  adopted  in  any  place,  shall  be  condualve 
evidence  of  such  acUyption. 

And  by  sect.  Bl : 

All  orders  made  by  one  of  Her  M^estV's  prindpol  Secre- 
taries of  State  in  punuanceof  this  Act,  shall  be  binding  and 
conclusive  in  reject  of  the  matters  to  which  they  refer: 
and  any  such  secretaxy  may  make  orders  as  to  the  costs  of 
an  appeal  to  him  under  this  Act,  and  the  parties  by  whom 
such  costs  are  to  be  borne ;  and  every  such  order  may  be 
made  a  rule  of  <me  of  the  Superior  Courts  of  law  on  the 
application  of  any  party  oamed  therein. 

The  Attorney- Oeneral,  Sir  J.  B.  Karslake  (with 
whom  was  Archibald)  now  showed  cause  against  the 
rule.  After  referring  to  the  various  provisions  of 
21  &  22  Vict.  c.  98,  above  set  out,  he  contended 
that  the  main  object  and  governing  principle  of  the 
Act  is  to  include  as  large  an  area  as  possible  within 
the  operation  of  the  Public  Health  Act.  Section  12 
provides  for  "  all  other  places  having  a  known  or 
defined  boundary,"  and  the  present  is  clearly  such. 
The  privileges  of  the  borough  are  not  taken  away ; 
it  may  adopt  the  Act  within  its  own  limits ;  but  it 
is  not  permitted  to  it  to  exclude  a  larger  area— in  the 
present  case,  the  parish — from  participating  in  tho 
benefits  of  the  Act.  The  smaller  place  must,  by 
the  14th  section,  give  to  the  larger  place  in  which  it 
is  included,  the  option  of  having  the  Act  adopted 
in  the  whole  district;  if  the  larger  place  refuse, 
then,  and  then  only,  can  the  smaller  place  adopt  the 
Act.  Great  inconvenience  must  result  from  allow- 
ing a  smaller  place,  included  within  the  limits  of  a 
larger  one,  by  refusing  to  adopt  the  Act  itself,  to 
prevent  its  adoption  in  a  much  larger  district.  An 
appeal  is  given  against  the  adoption  of  the  Act  by 
petition  to  a  Secretary  of  State  (sect.  17  supra); 
that  course  has  been  adopted  here,  and  the  Secre- 
tary of  State  has  made  an  order  which  by  sect.  17 
of  the  statute  is  to  be  '*  binding  on  the  place 
in  respect  of  which  it  is  made,"  and  by  sect.  81 
"  binding  and  conclusive  in  respect  of  the  matters 
to  which  they  refer."  All  the  requisites  to  the 
validity  of  such  orders  mentioned  in  the  Act  have 
been  observed,  as  the  affidavits  prove.  In  the  2nd 
place,  by  sect.  137  of  the  Public  Health  Act  1848, 
1 1  &  12  Vict.  c.  63  Twhidi  the  present  Actamends)  the 
power  of  removal  oy  certiorari  is  taken  away.  That 
section  provides,  "  that  no  rate,  nor  any  proceeding 
to  be  had  touching  the  conviction  of  any  offender 
against  this  Act,  nor  any  order,  award,  or  other 
matter  or  thing  whatsoever  made,  done,  or  trans- 
acted, in  or  relating  to  the  execution  of  this 
Act,  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  form,  or  be  removed  or  removable  by 
certiorari  or  other  writ  or  process  whatsoever  into 
any  of  the  Superior  Courts."  [Cockburn,  C.  J.— 
I  think,  before  we  go  into  that  second  question,  that 
we  should  like  to  hear  what  can  be  said  to  take 
this  case  out  of  the  14th  section  of  the  Act  of  1858. 
As  at  present  advised,  it  strikes  us  that  the  case  is 
within  that  section.] 

Mr.  "W.  H.  Grove,  in  person,  appeared  in  support  of 
the  rule. — He  contended  that  the  borough  of  Lyming- 
ton  could  not  be  comprehended  under  the  words 
"  all  other  places  having  a  known  or  defined  boun- 
dary," in  sect  12.  Collating  that  section  with 
sect.    24,    it   would   be  perceived  that  corporate 
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boroughs  "  are  distinct  from  such  places.  Again, 
although  the  borough  is  a  less  place  within  a 
greater,  viz.,  the  parish,  the  parish  itself  is  a  less 
place  urithin  a  greater,  viz.,  the  Parliamentary 
borough,  and  therefore  cannot  adopt  the  Act  unless 
that  larger  place  has  refused  to  do  so.  [Cockbubit, 
C.  J. — A  Parliamentary  borough  is  not  a  place 
within  the  meaning  of  the  Act.]  It  is  a  place 
having  known  or  defined  boundaries  ;  a  place  de- 
fined by  statute  is  a  place  of  known  or  defined 
boundaries,  and  a  Parliamentanr  borough  is  so 
defined.  He  referred  to  Jieg,  y.  North  Owram  and 
Claytotu  7B.  &S.110.  Ifa  municipal  borough 
can  be  deprived  of  its  rights  in  this  matter  because 
it  is  a  less  place  within  a  greater,  viz.  the  parish, 
many  large  municipal  boroughs,  such  as  Mandies- 
ter,  Sheffi<?ld,  Stockport,  and  otiiers  which  are  not 
co-extensive  with  the  parishes,  would  be  so  de- 
prived, and  great  inconvenience  would  result. 
^CocKBUBN,  C.  J. — If  such  B  qucstion  as  this  arose 
m  a  case  of  that  kind,  the  Secretary  of  State,  to 
whom  the  matter  might  be  brought  on  appeal, 
would  take  care  that  no  inconvenience  should 
result.] 

CocKBUBK,  C.  J.^I  think  that  the  objection  last 
taken,  that  the  parish  of  Lymington  could  not 
adopt  the  Act  because  it  is  itself  a  less  place  in- 
cluded within  a  greater,  viz.,  a  Parliamentary 
borough,  has  no  bearing  whatever  upon  the  ques- 
tion. It  might  as  well  be  said  that,  because  a 
parish  is  a  less  place  within  a  county,  it  has  no 
right  to  adopt  the  Act.  I  do  not  think  such  an 
objection  has  any  application  to  the  case.  With 
regard  to  the  machinery  to  be  employed  in  the 
adoption  of  the  Act,  the  18th  section,  after  pro- 
viding for  the  case  of  corporate  boroughs  and  other 
places  under  the  jurisdiction  of  improvement  com- 
missioners, goes  on  to  provide,  with  respect  to  all 
other  places  having  known  or  defined  boundaries, 
'*  not  being  corporate  boroughs  or  towns  under  the 
jurisdiction  of  such  improvement  commissioners,*' 
that  a  meeting  should  be  summoned  for  the  purpose 
of  adopting  the  Act  by  the  churchwardens  or  one 
of  them,  or,  if  there  are  no  churchwardens,  the 
overseers  or  one  of  them,  or,  if  there  is  none  of 
these  officers,  by  some  person  appointed  by  a 
Secretary  of  State.  I  think  that  where  a  corporate 
borough  is  included  within  a  parish,  the  provisions 
of  the  14th  section  apply ;  and  that,  if  tiiie  borough 
insist  on  their  right  to  adopt  the  Act  for  them- 
selves, and  to  keep  it  within  their  own  more  limited 
jurisdiction,  that  is  a  question  to  be  brought  before 
a  Secretary  of  State,  who  will  no  doubt  exercise  in 
the  matter  a  sound  and  wise  discretion. 

Lush,  J.— I  am  entirely  of  the  same  opinion.  I 
think  the  14th  section,  by  its  very  terms,  includes 
this  Cflse,  and  was  intended  to  meet  it.  The  incon- 
venience would  be  very  great  as  to  the  sewerage 
and  lighting  of  the  locality,  and  the  multiplication 
of  offices  would  increase  the  expenses  of  the  place, 
if  any  other  construction  were  given  to  the  statute. 
But  it  is  contended  that  the  parish  is  itself  a  less 
place  within  the  Parliamentary  borough.  I  do  not 
think  that  objection  bears  at  all  upon  the  case,  any 
more  than  ,one  founded  on  the  association  of  this 
parish  with  a  number  of  others  in  a  poor  law  union. 
Such  an  association  would  not  make  the  entire 
union  a  "place"  having  a  known  or  defined  boun- 
dary within  the  meaning  of  the  Act.  I  think,  on 
the  other  hand,  that  the  parish  is  such  a  "place" 
within  the  meaning  of  the  Act. 

Hannen,  J.  concurred. 

Rule  discharged. 


Saturday,  Nov,  28, 1868. 
Whitelet  (app.)  r.  Chappell  (resp.) 

Board  o/guardicms — Election  of—False  personation  oj 
a  voter — 14  j*  15  Vict.  c.  lOo,  s.  3. 

It  is  not  an  offence  under  sect.  3  of  the  14  j-  15  Vict. 
c.  105,  to  personate  a  voter  who  is  dead. 

A.  B.  was  on  the  rate-book,  and  entitled  to  vote  for  the 
election  of  a  poor  law  miardian,  but  he  died  before  the 
election.  C.  D.  JUled  up  the  votina-paper  of  A.  B. 
after  his  death,  and  delivered  it  to  we  proper  officer: 

Held,  upon  a  proper  construction  of  sect.  S  of  the 
14  ^  15  Vict.  c.  105,  that  he  did  not  "*  personate  any 
person  entitled  to  vote  at  such  eiection.** 

This  was  a  case  stated  by  the  stipendiary  magis- 
trate under  the  20  &  21  Vict.  c.  43,  upon  a  oonvictioB 
of  the  appellant.    The  case  stated  was  as  follows : 

At  a  petty  session  holden  at  the  New  Bailey 
Court-house,  Salford,  in  and  for  the  division  of 
Manchester,  in  the  county  of  Lancaster,  before  me, 
the  undersigned,  on  the  5th  May  1868,  a  complaint 
preferred  by  Frederick  Chappell,  hereinafter  called 
the  respondent,  against  Joshua  Whiteley,  herein- 
after called  the  appellant,  under  sect.  3  of   the 
14  &  15  Vict  c.  106,  charging,  for  that  he  the  said 
appellant  on  the  8th  April  1868,  at  the  township  of 
Bradford,  in  the  said  county  of  Lancaster,  did  then 
and  there,  pending  the  election  thereinafter  men- 
tioned, wilfully,  fraudulently,  and  with  intent  to 
affect  the  result  of  such  election,  personate  one 
Joseph  Marston,  a  person  entitled  to  vote  at  the 
election  of  guardian  of  the  township  of  Bradford,  in 
the  union  of  Prestwich  in  the  said  county,  con- 
trary   to   the  statute    in    such   case   made  and 
provided,  was  heard  and  determined  by  me,  the 
said  parties  respectively   being  then  present  by 
counsel  and  attorney,  and  upon  such  hearing  tlur 
appellant  was  convicted  before  me  of  personating 
the  above  named  voter,  and  I  adjudged  him  and 
sentenced  him  to  be  imprisoned  in  the  house  of 
correction  at  Salford,  in  the  said  county,  for  the 
space  of  one  calendar  month.    And  whereas  the 
appellant  being  dissatisfied  with  my  determination 
upon  the  hearing  of  the   said  complaint,  as  being 
erroneous  in  point  of  law,  pursuant  to  sect.  2  of  the 
said  statute,  20  &  21  Vict  c.  43,  did  duly  apply 
on  the  7th  May  to  me   in  writing  to  state  and 
sign  a  case  setting  forth  the  facts  and  grounds  of 
such  my  determinition  as  aforesaid  for  the  opinion 
of  this  court,  and  did  on  the  9th  May  instant  enter 
into  a  recognisance  as  required  by  Uie  said  statute 
in  that  behalf.    Now,  thei«f ore  I,  the  said  justice,  in 
compliance  with  the  said  application  and  the  j^ro- 
visions  of  the  said  statute,  do  hereby  state  and  sign 
the  following  case : — 

Upon  the  hearing  of  the  complaint  it  was  proved 
on  the  part  of  the  respondent,  and  found  as  a  fact, 
that  an  election  of  a  guardian  for  the  township  of 
Bradford  in  the  union  of  Prestwich  in  the  said 
county  of  Lancaster,  duly  took  place  in  the  month 
of  April  last ;  that  the  voting  papers  were  deli- 
vered out  on  the  6th  day  of  the  said  month  of  April,, 
and  collected  on  the  8th  of  the  said  month  by  a 
person  duly  apppointed  for  that  purpose,  and  that 
the  casting  up  of  the  votes  took  place  on  the  11th 
of  the  said  month.  It  was  provided  that  the  said 
Joseph  Marston  was  on  the  list  of  voters  duly  quali- 
fied to  vote  at  the  said  election.  It  was  also  proved 
on  the  part  of  the  respondent,  and  found  as  a  fact, 
that  the  voting  paper  of  the  said  Joseph  Marston, 
as  a  ratepayer,  was  duly  left  by  the  proper  oflicer  at 
the  shop  of  one  Mr.  Pendlebury,  and  by  the  said 
Pendlebury  delivered  to  the  said  appellant  And 
it  was  further  found  as  a  fact  that  the  voting  paper 
apparently  duly  signed  as  if  by  the  said  Joseph 
Marston  was  delivered  by  the  said  appellant  to  the 
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penoa  duly  appointed  to  collect  the  said  voting 
papen.  It  was  objected  on  the  part  of  the  appel- 
lant, by  the  counsel  who  appeared  for  the  appellant, 
the  then  defendant,  when  called  on  for  his  defence, 
that  the  words  of  the  Act  of  Parliament  above 
mentioned,  which  enacts  that  **  any  person  who  shall 
personate  any  person  entitled  to  vote  at  such  elec- 
tion shall  for  every  snch  offence,  &c.**  were  not 
satisfied,  because  Marston  having  died  in  December 
previous  to  the  election  was  not  a  voter  at  the  time 
of  the  election,  and  therefore  the  defendant  did  not 
personate  any  person  who  at  the  time  of  the  election 
was  a  voter.  The  case  was  decided  by  me  on  Tues- 
day the  5th  May.  The  demand  in  writing  for  a 
esse  was  made  on  Thursday  the  7  th,  and  the  recog- 
nisance to  prosecute  the  case  was  entered  into 
before  me  on  Saturday  the  9th:  (see  20  &  21  Vict. 
c  48,  s.  3.)  I  tlierefore  request  the  opinion  of  the 
court  upon  these  questions : 

1.  Did  the  appellant  enter  into  recognisances 
within  the  time  required  by  the  Act  of  Parliament  ? 

2,  Can  the  appellant  be  rightly  convicted  if  he 
votes  as  and  for  a  person  who*  if  he  was  alive,  would 
be  a  voter,  but  who  having  died  previous  to  the 
election,  had  ceased  to  be  a  voter,  but  who  appears 
on  the  rate-book  ? 

Given  under  my  hand  this  29th  May  1868,  at 
Salford,  in  the  county  of  Lancaster. 

Hbitbt  Lbiou  Trafford. 
Stipendiary  Alagistrate  for  the  Division  of 
Manchester. 

By  sect.  8  of  the  U  &  15  Vict.c.  105,  it  is  enacted 
that,  if  any  person  pending  or  after  the  election  of 
any  guardian  or  guardians  shall  wilfully,  fraudu- 
lently, and  with  intent  to  affect  the  result  of  such 
election,  commit  any  of  the  acts  following,  that  is 
to  say,  fabricate  in  whole  or  in  part,  alter,  deface, 
destroy,  abstract,  or  purloin  any  nomination  or 
voting  paper  used  therein,  or  personate  any  person 
entitled  to  vote  at  such  election,  &c,  he  is  to  be 
liable  upon  conviction  to  be  imprisoned  for  a  period 
not  exceeding  three  months  with  or  without  hard 
labour. 

Jf«ffisA,  Q*C.  {M^lntyre  with  him)  now  appeared 
for  the  appellant,  and  contended  that  under  the 
words  of  the  section  the  personation  must  be  of  a 
person  entitled  to  vote,  and  that  as  a  dead  person  is 
not  entitled  to  and  cannot  vote,  so  there  can  be  no 
personation  of  such  a  person  as  entitled  to  vote. 
That  the  section  has  failed  to  meet  this  fraud. 
That  under  the  2  Will.  4,  c.  58,  s.  49,  which  enacto 
that  if  any  person  shall  knowingly  and  wilfully  per- 
sonate orfalsely  assume  the  name  or  chaiacter  of  any 
oflkser  or  other  person  entitled  or  supposed  to  be  en- 
titled to  any  prize-money,  &c.,  it  was  held  that  there 
must  be  some  evidence  to  show  that  there  was  such 
a  person  of  the  name  and  character  assumed,  who  was 
e&titled  or  might  prima  Jacie  at  least  be  supposed  to 
be  entitled  to  receive  the  amount :  (Brown's  case, 
2£astP.  a  20.)  In  the  6  &  7  Vict  c.  18,  s.  88 
(Parliamentary  Registration  Act),  the  words  are, 
*'If  at  any  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  county,  city  or  borough, 
any  person  shall  knowingly  personate  and  falsely 
assume  to  vote  in  the  name  of  any  other  person 
whose  name  appears  on  the  register  of  voters  then 
in  force  for  any  such  coimty,  city,  or  borough, 
whether  such  other  person  sludl  then  be  living  or 
dead,"  ice  There  the  blot  in  the  present  case  was 
hit 

Cr(mq}ton  for  the  respondent  contended  that  the 
aj^Uant  was  properly  convicted.  The  appellant 
represented  that  he  was  entitled  to  vote.  [Lush, 
J.— That  is  not  the  offence;  it  is  falsely  per- 
sonating.] The  dead  man  was  on  the  poor-rate. 
In  the  case  of  R  v.  Martin,  Buss.  &  Ry.  324,  upon 
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Stat.  54  Geo.  8,  c  93,  s.  89,  the  indictment  charged 
the  prisoner  with  personating  and  falsely  assuming 
the  name  and  character  of  Joshua  Boatwright,  a 
seaman  entitled  to  certain  prize  money,  and  it  was 
proved  that  the  prisoner  applied  at  Greenwich 
Hospital  for  prize  money  in  the  name  of  Boatwright, 
but  it  appeared  that  he  did  not  obtain  the  money, 
and  that  Boatwright  was  then  dead.  The  counsel 
for  the  prisoner  objected  that  to  personate  Boat- 
wright under  these  circumstances,  or  to  assume  his 
name  and  character,  was  not  an  offence  within  the 
meaning  of  the  Act^  which  related  only  to  existing 
persons;  that  after  the  death  of  Boatwright,  he 
could  not  be  entitled  to  prize  money,  but  that  the 
personal  representatives  or  next  of  kin  were  the 
persons  entitled,  and  that  in  fact  he  was  not  sup- 
posed to  be  entitled  to  prize  money,  since  it  was 
supposed  at  the  prize  office  that  he  was  dead.  The 
prisoner  was  found  guilty,  and  the  point  being  re- 
served for  the  consideration  of  tlie  judges,  they 
were  of  opinion  that  the  conviction  was  right,  and 
that  the  statute  applied  though  the  seaman  per- 
sonated was  dead.  R,  v.  Crump,  Russ.  &  Ry.  327, 
was  a  similar  case.  [Lush,  J.— The  word  **  sup- 
posed*' makes  a  great  distinction  in  the  casesj 
The  case  of  Heg.  v.lSague,  33  L.  J.  81,  M.  C. ;  9  L.  T. 
Rep.  N.  S.  648,  shows  the  court  will  give  a  latitude 
of  construction  in  similar  cases  in  order  to  carry  out 
the  objects  of  the  statute. 

MeUish,  Q.  C.  was  heard  in  reply. 

Lush.  J.— I  an  of  opinion  that  we  cannot,  with- 
out unduly  straining  the  words  of  the  section, 
confirm  this  conviction.  It  is  perhaps  to  be  re- 
gretted that  the  Legislature  has  not  used  words 
sufficient  to  comprehend  this  case.  The  words  are 
"personate  any  person  entitled  to  vote  at  such 
election."  Here  the  man  was  dead  and  so  could  not 
be  entitled  to  vote  at  the  election.  On  that  short 
ground  I  form  my  opinion.  As  regards  the  two 
cases  cited  by  Mr.  Crompton,  I  do  not  think  they 
apply  in  this  case^  as  they  seem  to  have  turned  upon 
the  words  **  supposed  to  be  dead." 

Hannen  and  Hates,  JJ.  concurred. 

Conviction  qiuuhed. 

Attorney  for  the  appellant,  J.  Haff,  Piccadilly, 
Manchester. 


Wednesdajf,  Nov.  18, 1868. 

Reg.  v.  The  Inhabitants  of  Scttlcoats. 

Sumended  order  of  removal — Coete   of  nuzintoiance— 
When  recoverable—SB  Geo.  8,  c.  101,  s.  2~-49  Geo.  8, 
c.  124,  s.  8—9  ^  10  Vict.  c.  66,  s.  1.— 28  j-  29  Vict. 
c.  79,  s.  8. 

In  Nov.  1860,  an  order  was  made  for  the  removal  of 
J.  G.  and  wife  from  the  parish  of  I.  to  the  parish  qf 
5.,  their  place  of  settlement.  This  order  was  not 
appealed  against.  By  an  order  of  even  date,  the 
order  of  removal  was  suspended  6y  reason  of  the 
illness  of  J.  G.,  who  thereupon  with  his  wife  resided 
in  the  parish  of  I.  till  his  death  on  the  IZth  June  1861. 
JSifi  wife  continued  to  reside  there  till  her  death,  lOth 
April  1867.  On  the  I3th  June  1862,  the  wife  became 
irremovable  by  virtue  of  the  8  5*9  Vict.  c.  66.  On  the 
25th  March  1866,  she  became  irremovable  under  the 
28  i'  29  Vict.  c.  79.  Both  she  and  her  hus^nd  had 
received  relief  from  the  parish  of  /.,  and  the  parish  of 
S.  had  repaid  to  the  parish  of  I.  the  costs  of  main- 
tenance aoum  to  the  husbancTs  death.  On  the  90th 
Mcnf  1867,  an  order,  confirmed  on  appeal  to  quarter 
sessions,  was  made  against  the  parish  of  S.  for  the 
costs  of  maintaining  the  wife  incurred  by  reason  of 
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the  susptnaion  of  the  mid  order  of  removed  from  the 
ISth  Jvne  1862,  doian  to  the  26th  March  1866  ; 

Beldt  that  the  justices  had  power  to  make  the  said  order 
for  costs,  because  under  the  35  Geo.  3,  c.  101,  and 
49  Geo,  3.  c.  124,  the  order  of  removal  was  suspended 
until  the  justices  were  satisjied  that  the  said  order 
might  be  safely  executed  without  danger  to  any  person 
the  subject  of  that  order,  and  that  the  wife  being  such  a 
person,  no  order  for  costs  could  be  made  uutil  the  death 
of  the  wife  or  the  execution  of  the  order. 

This  was  an  appeal  against  an  order  dated  the 
80th  May  1867  or  two  justices  for  the  county  of 
Middlesex,  commanding  the  overseers  of  the  parish 
of  Sculcoats  to  pay  to  the  overseers  of  the  parish  of 
Islington  the  sum  of  24^  12s,  Sd,  for  tiie  costs  of 
maintenance  incurred  by  reason  of  the  suspension 
of  an  order  of  removal  from  the  parish  of  Islington 
to  the  parish  of  Sculcoats  of  John  Gibson  and  his 
wife  and  children.  The  appeal  was  heard  at  the 
quarter  sessions  on  the  Ist  Nov.  1867,  and  the  order 
of  the  justices  was  confirmed,  subject  to  a  special 
case. 

The  facts  of  this  case  were  shortly  as  follows : 

On  the  19th  Nov.  1860  two  justices  of  the  county 
of  Middlesex  adjudged  that  the  place  of  settlement 
of  John  Gibson  was  in  the  parish  of  Sculcoats,  and 
thereupon  directed  the  removal  of  John  Gibson,  his 
wife  Elizabeth,  and  children  from  the  parish  of 
Islington  to  the  parish  of  Sculcoats,  which  order  of 
removal  was  never  appealed  against;  and  by  au 
order  of  even  date  indorsed  thereon  the  said  order 
of  removal  was  suspended  by  reason  of  the  sickness 
of  John  Gibson,  which  rendered  it  dangerous  for 
him  to  travel,  until  they  were  satisfied  that  the 
order  of  removal  might  be  safely  executed  with- 
out danger  to  any  person  who  was  the  subject 
thereof.  From  that  time  John  Gibson  resided  in 
the  parish  of  Islington,  and  continued  sick  till  the 
day  of  his  death  on  the  13th  June  1861,  and  was 
relieved  by  the  parish  of  Islington.  Elizabeth 
Gibson  continued  to  reside  in  the  ptoish  of  Islington, 
receiving  parish  relief  till  her  death  on  the  10th  April 
1867.  On  the  13th  June  1861  Elizabeth  became 
irremovable  by  virtue  of  the  9  &  10  Vict  c.  66,  and 
on  the  25th  March  1866  she  became  irremovable 
under  the  28  &  29  Vict.  c.  79.  The  parish  of  Scul- 
coats paid  to  the  parish  of  Islington  the  expenses 
incurred  by  them  down  to  John  Gibson^s  death. 
No  claim  was  made  against  the  parish  of  Sculcoats 
for  maintenance  between  the  date  of  John  Gibson's 
death  and  the  13th  June  1861,  nor  from  the 
25th  March  1866.  The  order  of  removal  was  never 
suspended,  nor  was  any  fresh  order  applied  for. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  justices  were  right  in  making  the  order 
of  the  SOth  May  1867. 

Poland,  for  the  respondents,  in  support  of  the 
order.  The  question  turns  on  the  construction  of 
35  Geo.  3,  c.  101,  s.  2,  and  the  49  Geo.  3,  c.  124, 
88.  1,  2.  3.  The  true  meaning  is  that  the  order  of 
suspension  suspends  the  order  of  removal  until  the 
justices  are  satisfied  that  the  order  of  removal  as  to 
all  the  persons  who  are  the  subject  of  it  can  be 
safely  executed.  To  hold  otherwise  would  be  con- 
trary to  the  intent  of  the  Acts,  which  is  to  prevent 
paupers  being  removed  while  from  illness  or  infir- 
mity it  is  dangerous  to  them  to  travel,  and  also  to 
prevent  the  separation  of  members  of  the  same 
family.  [Lusn,  J.— But  before  the  order  could 
be  executed,  her  settlement  was  changed  by  the 
9  &  10  Vict.  c.  66.]  No ;  her  status  was  altered. 
She  became  irremovable.  Bex  v.  Chagford,  4  B.  and 
Aid.  235,  shows  that  the  order  enforcing  payment 
of  the  expenses  incurred  during  the  suspension  of 
an  order  of  removal  is  limited  to  two  cases,  death 
or  removal.    Now  in  this  case  the  wife  was  not  re- 


moved, as  she  was  irremovable,  and  the  order  for 
the  payment  of  expenses  was  made  after  her  death. 
See  it  V.  Llanelchid,  29  L.  J.  102,  M.  C.  Nor 
was  the  application  for  these  expenses  made  too 
late.  The  14  &  15  Vict.  c.  105,  s.  8,  seems  to  treat 
these  expenses  as  payments  made  by  the  relieying 
parish  on  account  of  the  settlement  parish. 

Digby,  for  the  appellants,  contended  that  the  order 
of  suspension  was  of  no  effect  after  the  death  of 
John  Gibson.  The  order  of  removal  was  suspended 
by  the  illness  of  John  Gibson.  "  Any  person  who 
is  the  subject  thereof  "  can  only  refer  to  the  peraoa 
by  reason  of  whose  illness  the  order  of  removal  is 
suspended. 

Etlly,  Tkomcroft,  8  E.  ft  £.  257; 

R,  V.  Tnglejtdd,  13  East,  817. 
[Hakheh,  J.  referred  to  the  note  in  E.  v.  Ingkjidd^ 
which  shows  that  the  order  is  not  to  be  executed 
until  it  may  safely  be  executed  without  danger 
to  any  person  who  was  the  subject  of  the  aame.  J 
To  entitle  the  respondents  to  claim  the  expenses  they 
must  show  not  only  that  they  have  maintained  the 
pauper,  but  that  the  pauper  was  removed.  In  /2.  y. 
Chigfard,  it  was  held  that  where  a  pauper  became 
irremovable  the  Act  of  35  Greo.  3  did  not  apply. 
[Lush,  J. — In  that  case  neither  event,  ^  the  death 
or  removal"  had  happened.]  12.  v.  CheSgraxe^  12 
Q.  B.  206,  is  also  in  point.  [Lubb,  J.— The  costs 
cannot  be  recovered  till  the  death :  (see  20  X<.  J. 
23,  M.  C.)]  He  cited  Salfwd  v.  Manchester,  3  B. 
&  S.  599,  and  4  &  5  Will.  4,  c.  76,  s.  84.  Moreover 
the  application  is  too  late.  The  complaint  should 
have  b«en  made  within  six  months  from  the  death 
of  John  Gibson. 

11  &  12  Vict,  c  43,  8.  67. 

Lush,  J. — I  am  of  opinion  that  the   order  of 
sessions  should  be  affirmed.    It  is  very  clear  that 
the  Legislature  in  passing  these  Acts  (35  Geo.  3, 
c.  101,  and  49  Geo.  3^  c.  124)  intended  first  that  no 
pauper  should  be  removed  from  one  parish  to  another 
while  such  pauper  was  unable  to  travel  by  reason 
of  sickness  or  other  infirmity,  and  that  no  pauper 
was  to  be  removed  until  such  danger  had  paseed. 
Secondly,  that  the  respective  members  of  a  family 
should  not  be  separated  the  one  from  the  other  by 
the  execution  of  an  order  of  removal.    We  nrasty 
theref<Me,  interpret  these  statvtes  so  that  we  cany 
out  the  manifest  intention  of  the  Legislature.    We 
can  well  do  so  in  this  case.    The  first  question  is, 
what  is  the  period  during  which  the  order  of  sus- 
pension operated  ?    Did  it  operate  only  during  the 
illness  of  the  person  whose  illness  was  the  reason 
for  suspending  the  order  of  removal,  or  does  it 
operate  so  long  as  there  is  any  member  of  tiie  family 
(who  is  a  person  the  subject  of  the  order  of  removal) 
so  ill  as  to  be  unable  to  travel  without  danger  to 
him  or  her  ?    I  think  tiiat  when  an  order  of  removal 
is  once  suspended  that  order  is  suspended  until  the 
justices  are  satisfied  that  it  may  si^ely  be  executed 
without  danger  to  any  person  who  is  the  subject 
thereof.    Now  the  49  Geo.  8,  c.  124,  is  a  declaratory 
Act,   and  the  two  Acts  (85  Geo.  8,  c.  101,  and 
the   49  Geo.  3,  c.   124)   may  be   read    together. 
The  49  Geo.  3,  c.  124,  s.  3,  enacts  and  declares  **  that 
where  any  order  of  removal  or  vagrant  pass  shall  be 
suspended  by  virtue  of  this  or  the  said  recited  Act,  on 
account  of  the  dangerous  illness  or  other  infirmity  of 
any  person  or  persons  thereby  directed  to  be  removed 
or  passed,  the  execution  of  such  order  of  removal  or 
vagrant  pass  shall  be  suspended  for  the  same  period 
with  respect  to  every  other  person  named  therein, 
who  was  actually  of  the  same  household  or  family 
of  such  sick  or  infirm  persons  at  the  time  of  such 
order  or  removal  made  or  vagrant  pass  granted." 
This  it  appears  is  the  true  sense  of  the  original 
clause  which  required  and  authorised  the  magis- 
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trates  "  maiuDg  sach  order  of  removal  to  suspend 
the  ezecation  of  the  same  until  they  were  satisfied 
that  it  might  safely  be  executed  without  danger  to 
any  person  who  was  the  subject  of  the  same."    The 
change  of  expression  was  designed  to  include  eyery 
member  of  the  family.    The  order  of  removal  could 
sot  be  executed  until  the  magistrates  were  satisfied 
that  it  could  so  be  executed  with  safety  to  every 
person  who  was  the  subject  of  that  order.    That 
being  so,  the  order  of  suspension    continued  to 
operate  after  the  death  of  the  husband  and  during 
the  illness  of  the  wife.    Therefore,  I  cannot  agree 
with  the  contention  that  a  fresh  order  of  suspension 
was  necessary  on  the  death  of  the  husband  for  it 
remained  as  operative  then  as  it  did  before.    In 
fact,  it  is  perfectly  clear  from  the  decided  cases  that 
so  such  order  could  then  have  been  made.    The  next 
question  is  whether  the  statute  (28  &  29  Vict.  c.  79,  s.  8) 
which,  from  the  25th  March  1866,  by  substituting 
one  year  for  that  of  three  years  specified  in  the 
8  &  9  Vict.  c.  65,  has  made  a  pauper  irremovable 
after  one  year's  residence,  has  had  the  effect  of 
annulling  the  order  of  removal  so  as  to  prevent  the 
rdieving  parish  from  obtaining,  on  the  death  of 
the  persons  the  subjects  of  tihat  order,  the  costs 
whidi  they  had  previously  incurred  in  maintaining 
these  persons  by  reason  of  that  order  being  sus- 
pended.   I  am  of  opinion  that  it  has  not.    We 
must  put  a  meaning  on  the  words  of  the  85  Geo.  3 
that  shall  certainly  be  just,  and  not  at  variance 
with  what  the  Legislature  had  in  their  minds  at  the 
time  the  Act  was  passed.    I  take  it  that  the  inten- 
tion was  that  the  settlement  parish  should  recoup 
the  relieving  parish  the  expenses  incurred  in  main- 
taining the  pauper.    It  is  singular  that,  while  the 
legislature  (see  14  &  15  Vict.  c.  105,  s.  8)  has 
allowed  the  debtor  (the  parish  of  settlement)  to 
make  payments  from  time  to  time  to  the  parifih  who 
is  maintaining  the  pauper,  yet  the  relieving  parish 
cannot  enforce  payment  tUl  the  death  or  removal 
of  the  pauper.    Here  one  of  these  events  has  hap- 
pened.  Therefore  the  justices  were  right  in  making 
the  order  for  coats,  and  we  now  conflnn  it. 

Hannen  and  Hates,  J  J.  concurred. 

Judgment  for  the  resp<mdents. 

Attorneys  for  respondent,  PT.  and  /.  Sparling. 


Wednesday,  Nov,  11,  1868. 

Grant  (app.)  v.  The  Local  Board  fob  the 
District  op  Oxford  (resps.) 

Rates — General  district  rate — Posts  in  the  bed  of  a 

river —  Occupation, 

The  corporation  of  Oxford  are  seised  in  fee  oj  the  bed 
of  the  river  Isis  at  Oxford,  which  at  that  city  is  a 
navigable  river  and  a  cofmnon  highwcat.  Certain  posts 
were  many  years  ago  driven  into  the  bed  of  die  river 
for  the  purpose  of  being  used  for  mooring  barges,  ^c, 
and  at  the  time  when  the  rate  in  question  was  assessed 
the  Oxford  University  Boat  Club  had  a  barge  {which 
they  used  for  the  purposes  of  their  club)  moored  to 
than  by  means  of  rings  which  pass  loosely  and  moveably 
round  the  said  posts,  the  barge  thereby  being  mabled 
to  rise  and  fall  with  the  water  of  the  river.  The  club 
being  assessed  by  the  local  board  to  two  general  district 
rates  : 

Held,  Viat  they  were  not  liable  to  be  rated. 

This  was  a  special  case  stated  under  the  12  &  13 
Vict.  c.  45,  s.  11,  for  the  opinion  of  the  court  upon 
an  appeal  against  certain  rates.  The  case  stated 
as  follows: — 

The  appellant  is  the  secretary  of  the  Oxford 
University  Boat  Club,  and  for  the  purposes  of  tiiis 


case  is  to  be  taken  as  the  person  liable  in  respect  of 
the  subject  of  the  rates  if  the  club,  or  any  member 
thereof,  in  the  opinion  of  the  court  is  liable  to  be 
rated.  The«re8pondents  are  the  Oxford  Local  Board 
duly  empowered  to  make  rates.  There  were  two 
rates,  the  subject  of  the  appeal — the  first  a 
general  district  rate  at  Js.  Bd.  in  the  pound  made  by 
the  respondents  under  and  by  virtue  of  the  provi- 
sions of  the  Local  Government  Supplemental  Act 
1865  (No.  5)  and  of  tiie  Acts  incorporated  therewith, 
to  which  rate  the  club  was  assessed,  the  property 
being  described  as  "  posts  fixed  in  the  soil  under 
the  river,  and  land  occupied  by  the  said  posts  and 
by  landing  stage,  platform,  fioating  barge,  or  house 
boat,  and  other  things  connected  therewith  and 
with  the  said  soil." 

The  name  or  situation  of  the  property  was  de- 
scribed in  the  rate  as  "  On  the  river  Isis,  adjoining 
Christ  Church  meadow,"  the  full  annual  value 
being  45/.,  and  the  assessable  value  86/. 

The  second  rate  was  similar  in  all  particulars. 

The  river  Isis  (hereinafter  called  Uie  river)  flows 
over  certain  land  (hereinafter  called  the  bed  of  the 
river),  of  which  the  mayor  and  corporation  of  the 
city  of  Oxford  were,  during  all  the  times  herein- 
after mentioned,  and  still  are,  seised  in  their  de- 
mesne as  of  fee,  and  which  before  and  at  the  time 
of  the  assessment  of  the  several  rates  above  men- 
tioned, formed  part  of  the  district  of  the  Oxford 
Local  Board. 

The  river  is  a  navigable  river,  subject  to  the 
control  of  the  Conservators  of  the  river  Thames, 
and  is  a  public  and  common  highway  over,  along, 
and  in  which  all  the  liege  subjects  of  our  lady  the 
Queen  have  always  of  right  had,  and  still  ought  to 
have,  free  passage,  navigation,  and  anchorage  with 
and  for  boats,  barges,  and  other  vessels.  The  free- 
men of  the  city  of  Oxford  have  during  all  the 
times  hereinafter  mentioned  of  right  used  and  en- 
joyed, and  still  of  right  use  and  enjoy,  the  sole  and 
exclusive  right  of  fishing  in  the  river,  and  every 
part  thereof,  so  far  as  it  flows  over  and  along  the 
bed  of  the  river  within  the  district  of  the  locid 
board,  and  of  using  for  that  purpose  boats,  barges, 
and  other  vessels. 

The  Oxford  University  Boat  Club  is  composed  of 
members  of  the  University  of  Oxford,  and  is  pos- 
sessed of  a  barge  or  house  boat  floating  on  the 
river,  over  the  bed  of  the  river,  and  moored  there 
at  a  distance  of  about  30ft.  from  the  bank  of  the 
river  nearest  thereto  by  means  of  two  iron  rings, 
which  are  fiked  to  the  barge,  and  pass  loosely  and 
moveably  round  two  solid  fixed  posts  which  are 
driven  into  the  bed  of  the  river,  and  are  of  such  a 
diameter  as  to  allow  the  said  rings  to  pass  freely 
up  and  down  the  said  posts,  and  thus  to  allow  the 
barge  to  rise  and  fall  with  the  water  of  the  river. 
In  some  very  dry  seasons,  and  when  the  water  is 
low,  though  the  bed  of  the  river  remains  covered 
with  water,  yet  the  barge  rests  on  the  bed  of  the 
river  occasionally  for  a  short  time.  The  barge, 
though  capable  of  being  moved,  is  never  in  fact 
moved  from  its  station. 

Between  the  barge  and  the  said  bank  of  the  river 
are  four  other  posts  driven  into  the  bed  of  the  river, 
two  of  which  posts  are  at  a  short  distance  from  the 
barge,  and  the  other  two  are  at  a  short  distance 
from  the  said  bank,  and  the  club  is  also  possessed  of 
a  moveable  frame  of  boards  joined  together,  which 
is  laid  down  on  the  top  of  the  said  four  posts,  but 
is  not  fixed  to  the  said  posts,  or  any  or  either  of 
them,  nor  to  the  said  barge  or  bank,  neither  does 
the  said  wooden  frame  touch  the  said  bank  or  the 
barge,  but  it  forms  with  the  said  posts  the  gangway 
from  the  barge  to  the  said  bank  from  which  the 
approach  is  to  the  barge,  which  said  bank  is  the 
property  of  the  dean  and  chapter  of  Christ  Church, 
Oxford.    All  Uie  said  poets  were  so  driven  into  the 
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"bed  of  the  river  more  than  twenty  years  before  the 
making  of  the  said  rates  for  the  purpose  of  being 
used  as  aforesaid,  and  have  from  thence  hitherto 
remained  so  driven  in  and  been  so  used,  but  without 
the  leave  or  licence  of  the  mayor  and  corporation 
of  the  city  of  Oxford,  or  of  any  other  body  cor- 
porate or  person  whomsoever  in  that  behalf,  and  no 
pa^'ment  of  rent  or  other  acknowledgment  has  ever 
been  made  in  respect  thereof  by  the  club  or  any 
member  thereof,  either  to  the  mayor  and  corpora- 
tion of  the  city  of  Oxford,  or  to  any  other  body 
corporate  or  person  whomsoever.  The  club  is  also 
possessed  of  several  boats  which  the  members  of 
the  club  use  on  the  river ;  and  beside  the  facts  here- 
inafter stated,  the  barge  is  used  to  enable  the  mem- 
bers of  the  club  to  get  conveniently  into  and  out  of 
their  boats,  and  the  members  of  the  club  are  in  the 
habit  of  stepping  from  the  said  bank  on  to  Uie  said 
wooden  frame  and  walking  along  it,  and  then 
stepping  off  the  said  wooden  frame  on  to  their 
barge  as  one  way  of  access  to  the  barge,  there  being 
no  other  way  of  access  from  either  bank  of  Uie 
river  to  the  barge  except  by  boats,  but  the  members 
of  the  club  have  no  le^  right,  title,  or  interest  in 
or  to  the  soil  of  the  said  bank,  or  in  or  to  any  part 
thereof. 

The  barge  was  built  and  is  maintained  by  the 
subscriptions  of  the  members  of  the  club,  it  is 
roofed  over,  and  forms  one  room,  with  small  parti- 
tions at  one  end  for  use  as  dressing  rooms ;  the 
rooms  are  lighted  by  windows  in  the  side  of  the 
barge  above  the  water-line ;  no  person  ever  sleeps 
or  resides  in  the  barge,  but  the  same  is  used  in  the 
daytime  only  by  the  members  for  the  time  being  of 
the  club  as  a  way  of  getting  into  and  out  of  their 
boats  as  aforesaio,  and  for  the  purpose  of  putting 
on  and  taking  off  their  boating  dresses,  and  for 
reading  and  other  amusement  at  the  free  will  and 

?leasure  of  the  members  of  the  club  respectively, 
'he  barge  is  regularly  supplied  with  daily  and  other 
newspapers  and  reviews,  and  produces  no  pecuniary 
profit  or  benefit  whatever  to  the  club  or  to  any 
member  thereof. 

No  house,  building,  land,  tenement,  or  heredita- 
ment is  or  ever  has  been  occupied,  held,  or  used  in 
connection  or  conjunction  with  the  barge,  unless  the 
posts  driven  into  the  bed  of  the  river  can  be  consi- 
dered such.  The  club  is  not,  nor  is  any  member 
thereof,  the  owner  or  occupier  of  any  such  post,  or 
land,  or  landing-stage,  platform,  floating  barge, 
house  boat,  or  other  things  connected  therewith,  or 
with  the  soil  under  the  river,  as  in  the  said  rates  are 
mentioned,  or  of  any  rateable  property  whatsoever, 
unless  and  so  far  only  as  the  facts  hereinbefore 
stated  may  in  the  opinion  make  them  such  owner 
or  occupier  of  the  whole  or  any  part  thereof,  and 
liable  to  be  rated  in  respect  of  such  ownership  or 
occupation. 

No  such  barge,  landing  sta^  platform,  post,  or 
other  thing  connected  therewith  as  mentioned  in 
the  said  rates  have  or  has  at  any  time  been  assessed 
to  rates  for  the  relief  of  the  poor,  nor  has  any  part 
of  the  property  in  this  case  above  mentioned  been 
at  any  time  taxed,  rated,  or  assessed  in  any  manner 
or  for  any  purpose  whatsoever.  ^ 

The  appellant  contends  that  the  property  rated 
as  aforesaid  is  not  liable  to  be  rated  or  assessed. 
That  the  said  club  is  not  the  owner  or  occupier  of 
the  land  or  soil  or  of  any  things  connected 
therewith.  That  there  is  not  and  cannot  be  any 
such  occupation  or  right  to  occupy  the  said  posts, 
landing  stage,  platform,  floating  barge,  house  boat, 
and  other  tilings  connected  therewith,  or  any  part 
thereof  so  standing,  and  being  in  and  upon  the  said 
highway  as  to  render  the  same  rateable  property  or 
the  said  club  liable  to  be  rated  in  respect  thereof. 

A  copy  of  the  notice  of  appeal  accompanies  this 
case,  and  may  be  referred  to  as  part  thereof. 


The  question  for  the  opinion  of  the  court  is 
whether  the  club  or  any  member  thereof  is  liable 
upon  the  above  statement  to  be  rated  for  the  whole 
or  any,  and  if  any  what,  portion  of  the  property 
described  iu*the  said  rates. 

If  the  court  should  be  of  opinion  that  the  club  or 
any  member  thereof  is  liable  to  be  rated  in  respect 
of  the  barge  in  conjunction  with  the  whole  of  the 
residue  of  the  property  described  in  the  said  rate, 
then  the  said  rate  is  to  stand  affirmed. 

If  the  court  should  be  of  opinion  that  the  club  or 
any  member  thereof  is  liable  to  be  rated  in  respect 
of  the  barge  either  alone  or  in  conjunction  with  part 
only  of  the  said  residue  of  the  property  described  in 
the  said  rate,  then  the  said  rate  is  to  be  amopded 
accordingly  so  far  as  relates  to  the  description  of  the 
property  for  which  the  club  or  any  member  thereof 
is  rated,  and  the  assessable  value  thereof  in  such 
case  is  to  stand  at  30/. 

If  the  court  should  be  of  opinion  that  the  club  is 
not,  nor  is  any  member  thereof,  liable  to  be  rated 
for  the  barge  in  conjunction  eitiier  with  the  whole 
or  with  any  part  of  tlie  residue  of  the  property 
described  in  the  said  rate,  but  is  liable  to  be  rated 
in  respect  of  some  portion  of  the  said  residue,  then 
the  said  rate  is  to  be  amended  accordingly  in  the 
description  of  the  property  rated,  and  in  the  assess* 
able  vidue  thereof,  which  is,  in  such  case,  to  be 
reduced  to  the  sum  of  one  shilling. 

If  the  court  should  be  of  opinion  that  the  club  is 
not,  nor  is  any  member  thereof,  liable  to  be  rated  in 
respect  of  any  part  of  the  said  property  in  the  said 
rate  mentioned,  then  the  said  rate  is  to  be  amended 
accordingly,  and  the  name  of  the  elub  and  the  rate 
of  assessment  in  respect  thereof  is  to  be  struck  out 
of  the  said  rate. 

Frederick  J.  Morrsll, 

Attorney  for  Uie  respondent. 

MauU,  Q.C.  and  R,  Clarke  appeared  for  the  appel- 
lants, and  contended  that  they  were  not  liable  to  be 
rated. 

MeUukj  Q.C.  and  Griffits  appeared  in  support  of 
the  rate,  and  argued  that  they  were  liable  to  be  rated. 

The  grounds  of  the  judgment  render  it  unneces- 
sary to  give  the  arguments  at  any  greater  length. 

The  following  cases  were  cited : 
WiUianis  v.  Jwies,  12  East,  346 ; 
Beg,  V.  Leiih,  1  £11.  &  Bla.  121 ; 
Reg,  V.  Forrest,  8  Ell.  &  Bla.  89 ; 
WoUkins  (app.)  v.  Milton  (reap.),  L.  Bop.  3 Q.B.  350 ; 
18  L.  T.  Rep.  N.  S.  601. 

CocKBURK,  C.  J.— I  am  of  opinion  that  our  judg- 
ment should  be  for  the  appellants,  and  I  base  my 
opinion  upon  an  extremely  narrow  ground.  It  is 
really  not  necessary  to  consider  any  of  the  cases 
dted,  inasmuch  as  they  do  not,  as  I  conceive,  touch 
the  point.  You  can  only  rate  an  occupier.  Whether 
or  not  a  person  who  only  possesses  a  post  fixed  in 
the  soil  is  an  occupier,  it  is  not  necessary  to  consider 
in  deciding  this  question,  since  in  the  present  case 
the  proof  of  occupation  altogether  fails.  Whether, 
thex^ore,  this  property  is  of  the  one  description  or 
the  other  is  not  at  all  material.  It  seems  to  me 
that  there  is  nothing  to  show  that  there  is  an  ex- 
clusive occupation  of  the  posts  by  the  appellants ; 
nothing,  in  fact,  to  show  that  anyone  navigatin^c  the 
river  may  not  attach  themselves  to  them.  Upon 
the  simple  ground,  therefore,  that  there  is  no  ex- 
clusive occupation  by  the  appellants,  I  think  our 
judgment  must  be  for  them. 

Hannrn  and  Hjltbs,  JJ.  concurred. 

Judgment  for  the  appellants. 

Attorneys ;  J.  M,  Davenport ;  K  Morrell,  Oxf ord. 
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Wednesday,  Nov.  25,  18C8. 

RbO.  t;.  DiFLOCK. 

Qao  warranto — Plea  of  several  matters — Power   of 
Crown  to  traverse  and  demur  at  same  time. 

To  a  return  to  an  information  in  tlie  natwre  of  a  quo 
warranto,  the  Crown  may^  hy  distinct  rqwcalions, 
rtply  several  matters. 

The  Crown  may  also  demur  to  such  a  return,  and  at  the 
same  time  traverse  the  aUegatians  contained  in  it. 

In  this  case,  which  was  an  infonnation  in  the 
nature  of  a  quo  warranto.  Gray,  Q.  C.  had  obtained 
a  rule  nisi,  calling  on  the  relator  to  show  cause  why 
the  replications  and  demurrer  of  the  Queen's 
coroDer  and  attorney  filed  in  this  prosecution,  and 
slso  a  side  bar  rule  made  the  12th  Inov.  Qthat  unless 
defendant  should  rejoin  to  the  said  replications  and 
join  in  the  said  demurrer  within  four  days  next 
after  service  of  the  said  rule  judgment  should  be 
entered  against  him  for  want  of  such  rejoinder  and 
joinder  in  demurrer),  should  not  be  set  aside  on  the 
ground  that  the  Crown  has  no  prerogative  to  reply 
several  matters  to  a  plea  to  an  information  in  the 
nature  of  a  quo  warranto,  nor  to  reply  and  demur  at 
the  same  time  to  such  a  plea. 

The  information,  dated  l^inity  Term,  in  the  3l8t 
and  32nd  years  of  Her  Majesty,  stated  that  Thos. 
Norton,  Esq.,  coroner  and  attorney  of  Our  present 
Sovereign  Lady  the  Queen,  prosecuted  in  his  own 
proper  person,  at  the  relation  of  Wm.  Thos.  Farnell, 
of  Isleworth,  in  the  said  county  of  Middlesex, 
brewer,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  gave  the  court  to 
understand  and  be  informed  that  after  the  9th  Aug. 
1844  and  within  that  part  of  the  county  of  Middle- 
sex which,  for  the  purpose  and  by  virtue  of  the 
7  &  8  Vict.  c.  72,  has  been  duly  created  and  is  the 
western  district  of  the  said  county  for  and  during 
all  the  time  from  the  22nd  June  18G2,  there  hath 
been  or  ought  to  have  been,  and  still  of  right  ought 
to,  be  a  coroner  of  the  said  county  for  the  said 
western  district  thereof,  and  that  the  place  and 
office  of  coroner  of  the  said  county  for  the  said 
district  hath  been  and  still  is  a  public  office,  and 
an  office  of  great  trust  and  pre-eminence  within  the 
said  county,  and  the  said  district  of  the  said  county, 
touching  the  rights,  liberty,  and  security  of  Her 
Majesty's  liege  subjects  within  the  said  county, 
and  the  said  district  of  the  said  county.  And 
that  Thomas  Bramah  Diplock,  of  35,  Oakley- 
square,  in  the  said  county  of  Middlesex,  doctor  of 
medicine  heretofore,  to  wit  on  the  7th  April,  in  the 
31st  year  of  the  reign  of  our  said  present  Sovereign, 
Queen  Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  at  the  Clarence  Hotel,  North- 
end,  Fulham,  in  the  said  Western  district  of  the 
said  county,  did  use  and  exercise,  and  from  thence 
continually  afterwards  to  the  time  of  exhibiting 
this  information,  hath  there  and  at  divers  other 
places  within  the  said  Western  district  of  the  said 
county  without  any  legal  warrant,  royal  grant,  or 
right  whatsoever,  used  and  exercued  the  office  of 
coroner  of  the  said  county  for  the  said  Western 
district  of  the  said  county,  and  for  and  during  all 
the  time  last  above  mentioned,  hath  there  claimed, 
and  still  doth  there  claim,  to  be  coroner  of  the  said 
county  fur  the  said  district  of  the  said  county,  and 
to  have  use  and  enjoy  all  the  liberties,  privileges, 
and  franchises  to  the  office  of  coroner  of  the  said 
county  for  the  said  district  of  the  said  county 
belonging,  and  appertaining,  which  said  office, 
liberties,  privileges,  and  franchises,  he  the  said 
Thos.  B.  Diplock  for  and  during  all  the  time  last 
above  mentioned  upon  our  said  lady  the  Queen, 
without  any  legal  warrant,  royal  grant,  or_  right 


whatsoever  hath  usurped  and  still  doth  usurp,  that 
is  to  say,  within  the  said  county  and  the  said  district 
of  the  same  aforesaid,  in  contempt  of  our  lady  the 
Queen,  to  the  great  damage  and  prejudice  of  Her 
royal  prerogative,  and  also  against  her  Crown  and 
diguity.  Whereupon  the  said  coroner  and  attorney 
of  our  said  lady  the  Queen,  for  our  said  lady  the 
Queen,  prayeth  the  consideration  of  the  court  here 
in  the  premises,  and  that  due  process  of  law  may  be 
awarded  'against  him,  the  said  T.  B.  Diplock  in 
this  behalf,  to  make  answer  to  our  said  lady  the 
Queen,  and  show  by  what  authority  he  claims  to 
have,  use,  and  enjoy  the  office  liberties,  lirivileges, 
and  franchises  aforesaid. 

To  this  information  the  defendant  pleaded  tliat 
under  colour  of  the  premises  in  the  said  informa- 
tion contained  he  is  grievously  vexed  and  disquieted 
and  unjustly,  because  protesting  that  the  said  infor- 
mation and  matters  therein  contained  arc  not  suffi- 
cient in  law,  and  Uiat  the  said  Thomas  Bramah 
Diplock  is  not  bound  by  the  law  of  the  land  to 
answer  thereto,  yet  for  plea  in  this  behalf  the  said 
Thomas  Bramah  Diplock  saith  that  our  said  lady 
ought  not  further  to  impeach  or  trouble  him  by 
reason  of  the  premises  in  the  said  information  con- 
tained, because  he  saith  that  after  the  making  and 
passing  of  an  Act  of  Parliament  made  and  passed 
in  a  session  of  Parliament  holden  in  the  seventh 
and  eighth  years  of  the  reign  of  Her  Majesty  the 
now  Queen,  being  "An  Act  to  amend  the  Law 
respecting  the  Office  of  County  Coroner,"  and 
before  the  issuing  of  the  writ  hereinafter  mentioned, 
it  having  seemed  expedient  to  the  justices  of  the 
County  of  Middlesex,  that  the  same  county  should 
be  divided  into  districts  for  the  purposes  of  the  said 
Act,  all  such  resolutions,  petitions,  adjournments, 
notices,  references,  directions,  orders,  and  other 
proceedings  as  are  mentioned,  provided,  and  directed 
in  and  by  the  ssid  Act  in  that  behalf,  were  there- 
upon duly  passed,  presented,  given,  held,  made,  and 
taken  respectively  for  the  division  of  the  said  county 
accordin^y,  and  thereupon  Her  Majesty,  the  now 
Queen,  with  the  advice  of  Her  Privy  Council,  in 
and  by  a  certain  order  ordered  that  the  said  county 
should  be  divided  into  certain  districts  for  the 
purposes  of  the  said  Act,  which  to  Her  Majesty, 
with  the  advice  aforesaid,  then  seemed  expedient, 
and  by  the  said  order  gave  a  name  to  each  of  such 
districts  (one  of  such  districts  being  the  Western 
Division  of  the  said  coun^  in  the  information  men- 
tioned, and  being  so  named  in  the  said  order),  which 
said  order  was  afterwards  duly  published  in  the 
London  Gazette^  and  thereupon  the  said  county  of  Mid- 
dlesex became  and  was  divided  into  districts  for  the 
purposes  of  the  said  Act,  and  amongst  other  districts, 
into  a  district  called  the  Western  Division,  in  the 
said  information,  and  the  said  Thomas  Bramah 
Diplock  further  saith  that  upon  the  death  of  one 
Thomas  Wakley,  the  person  who  held  the  office  of 
coroner  for  the  county  of  Middlesex,  one  James 
Bird  duly  became  and  was  his  successor,  and  exer- 
cised the  office  of  coroner  for  one  of  such  districts, 
according  to  the  provisions  of  the  said  Act,  and  re- 
sided within  the  said  district,  and  the  same  justices 
so  assembled  as  aforesaid,  ordered  a  list  to  be  pre- 
pared by  the  derk  of  the  peace  for  tlie  said  county 
of  the  several  parishes,  townships,  or  hundreds  in 
each  of  the  said  districts  into  which  the  said  county 
was  divided  as  aforesaid,  under  the  authority  of  tlie 
said  Act,  specifying  in  such  list  the  place  within 
each  district  at  which  the  court  for  the  election  of 
coroner  was  to  be  holden,  and  also  the  place  or 
places  at  which  the  poll  was  to  be  taken,  inserting 
the  parishes,  townships,  and  places  for  each  of  such 
polling  places,  and  such  order  was  afterwards  duly 
enrolled  among  the  records  of  the  said  county,  and 
afterwards,  and  before  the  issuing  of  the  said  writ 
hereinafter  mentioned,  the  said  James  Bird  died. 
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and  that  the  said  James  Bird  having  so  died  as 
aforesaid,  after  the  death  of  the  said  James  Bird, 
and  after  making  and  publishing  the  said  orders  as 
aforesaid,  and  before  committing  any  or  either  of 
the  said  alleged  acts  in  the  said  information  men- 
tioned, to  wit  on  the  8th  Feb.,  in  the  thirty-first 
year  of  the  reign  of  her  said  Majesty,  her  said 
Majesty,  the  now  Queen,  sent  and  caused  to  be 
delirezed  to  Dayid   Henry    Stone,  Esq.,  and    to 
William  McArthur,  Esq.,  they,   the   said    David 
Henry  Stone  and  William  McArthnr,  U&ing  the 
then  sheriff  for  the  said  county,  her  writ  close  in 
the  words  and  to  the  purport  and  effect  following, 
that  is  to  say,  "  Victoria,  by  the  Grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith.    To  the  sheriff  of 
l^e  county  of  Middlesex,  greeting,  forasmuch  as 
James  Bird,  Esq.,  of  Brook-green,  in  the  parish  of 
Hammersmith  in  the  said  county  of  Middlesex,  late 
the  coroner  for  the  Western  Division  of  the  said 
county,    is    deceased,   we  command  you  that  in 
your  full  county  within  the  said  division  by  the 
consent  of  such  persons  residing  within  the  said 
division  as  shall  at  the  time  of  such  election  be  duly 
qualified  to  vote  at  the  election  of  coroner  for  the 
said  county  according  to  law,  and  the  form  of  the 
statutes  in  such  case  made  and  provided,  you  cause 
another  coroner  to  be  chosen  for  the  said  division  in 
the  place  of  the  said  James  Bird,  who  (having  taken 
the  oath  as  the  manner  is)  may  thereupon  do  and 
keep  those  things  which  concern  the  office  of  coroner 
for  the  said  division,  and  you  shall  cause  such  an 
one  to  be  chosen  as  best  knoweth  andintendeth  that 
office,    and   certify   unto   us  his  name.    Witness 
oorsi^f  at  Westminster,  the  8th  Feb.  in  the  thirty-first 
year  of  our  reign ;"  and  the  said  Thomas  Bramah 
Diplock  further  saith  that  afterwards  the  said  sheriff 
duly  and  in  pursuance  of  the  said  Act  applied  that  a 
court  should  be  holden  for  the  election  of  a  coroner 
for  the  said  district,  the  same  being  at  Brentford  in 
the  said  county  of  Middlesex,  the  same  being  a 
convenient  place  within  the  said  district,  on  the 
19th  Feb.  1868,  the  same  being  not  less  than  seven 
nor  more  than  fourteen  days  after  Uie  receipt  of  the 
said  writ,  and  that  due  notice  of  the  place  of  holding 
the  said  court  and  of  the  purposes  for  which  the  same 
would  be  holden  was  given  to  all  such  persons 
residing   within   the   said   district  as  were   then 
entitled  to  vote  at  the  election  of  such  coroner,  and 
that  the  said  court  was  duly  held  by  the  said  sheriff 
at  the  time  and  place  in  this  bdialf  aforesaid,  and 
that  the  said  Thomas  Bramah  Diplock  and  one 
William  Hardwicke  and  one  James  Widker,  sevendly 
offered  themselves,  and  were  nominated  candidates 
for  the  said  election,  and  the  said  Hiomas  Bramah 
Diplock   was  then  of  age,  and  then  was  seised 
as  of  fee  of  land  within  the  said  district  whereof 
he  might  answer  to   all  manner  of  people,  and 
was  then  in  all  other  respects  duly  qualified,  and 
that  the  said  election  was  not  then  determined  upon 
the  view  with  the  consent  of  the  electors  there  pre- 
sent, and  a  poll  having  been  demanded  for  the 
determination  thereof,  the  said  sheriff  adjourned 
the  same  court  to  eight  of  the  clock  in  the  forenoon 
of  the  next  day  but  one,  the  same  not  then  being  a 
Saturday  or  Sunday,  and  the  said  sheriff  thereupon 
deputed  and  appointed  such  a  number  of  persons 
as  then  seemed  meet  and  convenient  for  the  taking 
of  the  poll,  to  be  poll  clerks  to  take  the  said  poll 
with  him,  and  the  said  sheriff  thereupon  caused 
booths  to  be  erected  for  taking  the  poll  at  the  court 
and  principal  place  of  election,  and  at  the  other  fol- 
lowing places,  being  respectively  within  the  said 
district,  and  being  the  places  appointed  in  this 
behalf  by  the  quarter  sessions  as  aforesaid.    And 
the  said  sheriff  thereupon  also  caused  to  be  afiixed 
on  the  most  conspicuous  part  of  each  of  the  said 
booths,  the  names  of  the  several  parishes,  town- 


ships, and  places  for  which  such  booth  was  respec- 
tively allotted.    And  before  they  began  to  take  the 
said  poll  every  clerk  so  appointed  as  aforesaid  was 
duly  sworn  truly  and  indifferently  to  take  the  same 
poll,  and  to  set  down  the  names  of  each  elector,  and 
the  place  of  his  residence,  and  for  whom  he  should 
poll,  and  to  poll  no  elector  who  was  not  sworn  if 
required  to  be  sworn'  by  the  candidates  or  either  of 
them ;  and  the  said  sheriff  appointed  for  each  can- 
didate such  one  person  as  was  nominated  to  him  by 
each  candidate,  to  be  inspector  of  every  clerk  who 
was  so  appointed  for  taking  the  poll  as  aforesaid. 
And  the  said  Thomas  Bramah  Diplock  further  saith 
that  the  said  poll  was  duly  taken  by  the  said  clerks 
in  the  presence  of  the  said  sheriff  after  the  28th 
Aug.  in  the  year  of  our  Lord  1860,  that  is  to  say,  on 
the  2Ist  Feb.  in  the  year  of  our  Lord  1868,  at 
the  several  places  aforesaid,  and  continued  for  one 
day  only  for  eight  hours  of  such  day,  and  the  said 
poll  was  not  kept  open  later  than  four  of  the  clock 
in  the  afternoon  of  the  said  day,  and  that  the  said 
poll  clerks  truly  and  indifferently  took  the  said  poU^ 
and  in  books  provided  by  the  said  sheriff  for  that 
purpose  set  down  the  names  of  each  elector,  and  the- 
place  of  his  residence,  and  for  whom  he  polled ;  and 
the  said  poll  clerk  polled  no  elector  without  first 
being  sworn  in  accordance  with  the  provisions  of  the 
said  Act,  when  required  so  to  be  by  the  said  can- 
didates, or  either  of  them  ;  and  that  at  the  close  of 
the  said  poll  the  said  poll  clerks  inclosed  and  sealed 
their  said  several  books,  and  publicly  delivered  them 
so  inclosed  and  sealed  to  the  said  sheriff,  who  duly 
received  and  kept  all  the  poll  books  unopened  until 
the  reassembling  of  the  court,  and  that  the  said 
court  reassembled  on  the  day  next  but  one  after  the 
close  of  the  poll,  the  same  not  being  a  Sunday,  and 
then  and  there  the  said  sheriff  openly  broke  the  seals 
on  the  said  books,  and  cast  up  die  number  of  votes 
as  they  appeared  on  the  said  several  books,  and 
openly  declared  the  state  of  the  poll,  and  made  a 
proclamatiun  not  later  than  two  of  the  clock  in  the 
afternoon  of  the  said  day,  that  the  said  Thomaa 
Bramah  Diplock  was  duly  chosen  by  a  majority  of 
persons  residing  within  the  said  district  as  were  at 
the  time  of  the  said  election  duly  qualified  to  vote 
at  the  election  of  coroner  for  the  said  division  of 
the  said  county.    And  so  the  said  Thomas  Bramah 
Diplock  avers  that  he  was  after  the  receipt  of  the  said 
writ  as  aforesaid  at  the  said  election  so  held  under  aad 
by  virtue  and  in  obedience  to  the  said  writ,  and  accord- 
ing to  the  provisions  of  the  said  statute,  and  before 
committing  any  of  the  alleged  acts  in  the  said 
information  mentioned,  to  wit,  at  the  time  and  in 
manner   aforesaid   duly  proclaimed   by   the   said 
sheriff  to  be  the  coroner  for  the  said  division  duly 
chosen  and  elected  to  be  such  coroner  as  aforesaid 
by  a  majority  of  such  persons  residing  within  the 
said  district  as  were  at  the  time  of  the  said  election 
duly  qualified  to  vote  at  the  dections  of  coroners 
then  and  there  was  duly  sworn,  and  took  the  oaths 
required  by  law  to  be  administered  to  and  taken  by 
a  person  appointed  or  elected  coroner  for  any  county, 
and  took  upon  himself  the  duties  of  the  said  office 
by  virtue  whereof  he,  the  said  Thomas  Bramah 
Diplock  during  all  the  time  in  the  said  information 
in  that  bdialf  mentioned,  at  tile   Clarence  Hotel, 
North  End,  Fulham,  in  the  said  western  district  of 
the  said  county,  and  at  divers  other  places  within 
the  said  western  district  of  the  said  county,  hath 
used  and  exercised,  and  still  doth  use  and  exerdse, 
the  said  office  of  coroner  of  the  said  county,  for  the 
said  district  of  the  said  county;  and  hath  then 
claimed,  and  yet  doth  there  claim,  to  be  coroner  of 
the  said  county  for  the  said  district  of  the  said 
county,  and  to  have,  use,  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of  coroner  of 
the  said  county  for  the  said  district  of  the  said 
county  belonging  and  appertaining  as  it  was  lawful 
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Beg.  v.  Dipjxksk. 


[Q.  B. 


lor  him  to  do ;  without  this  that  he,  the  said  T.  B. 
Diplock,  hath  not  usurped,  or  doth  usurp,  the  said 
office,  liberties,  privileges,  and  franchises  upon  our 
said  Sovereign  Lady  the  Queen,  in  manner  and 
form  as  by  the  said  information  is  above  supposed ; 
all  which  said  several  matters  and  things  he  the 
said  T.  B.  Diplock  is  ready  to  verify  as  the  court 
here  shall  award.  Wherefore  he  prays  judgment ; 
and  that, the  aforesaid  office,  liberties,  privileges, 
and  franchises  in  form  aforesaid  claimed  by  Mm, 
the  said  T.  B.  Diplock,  may  for  the  future  be  allowed 
to  him,  and  that  he  may  be  dismissed  and  discharged 
by  the  court  here  of  and  from  the  premises  above 
hud  to  his  charge. 

To  this  plea  there  were  three  replications :  (1.) 
That  the  said  T  .B.  Diplock  was  not  seised  as  of  fee 
of  land  within  the  said  district,  and  was  not  in  all 
other  respects  duly  qualified  as  in  the  said  plea 
alleged,  and  of  this  the  said  T.  Norton,  Esq.,  puts 
himself  upon  the  country.  (2.)  That  the  said  T.  B. 
Diplock  was  not  elected  to  the  said  office  of  coroner 
by  a  majority  of  valid  votes  duly  qualified  to  vote 
at  the  said  election,  and  this  the  said  T.  Norton, 
Esq.,  is  ready  to  verify.  (3.)  That  in  the  alleged 
majority  of  voters  for  the  said  T.  B.  Diplock,  were 
included  votes  given  at  polUng  booths  other  than 
the  polling  booths  allotted  for  the  parishes,  town- 
ships, and  places  within  which  the  properties  in 
respect  of  which  the  said  votes  were  given  were 
situate,  although  booths  had  been  and  then  were 
duly  allotted  for  such  parishes,  townships,  and  places 
within  which  the  said  properties  in  respect  of  which 
the  said  votes  were  given  were  situate  for  including 
such  votes  as  aforesaid,  the  said  T.  B.  Diplock 
would  not  have  had  a  majority  of  valid  votes 
recorded  for  him  at  the  said  election,  and  this  the 
said  T.  Norton,  Esq.,  is  ready  to  verify. 

There  was  also  a  demurrer  to  the  plea  in  the 
following  form:~And  the  said  T.  Norton,  Esq., 
coroner  and  attorney  as  aforesaid,  having  heard  the 
said  idea  of  the  siud  T.  B.  Diplock  in  manner  and 
form  above  pleaded  in  bar,  for  our  said  lady  the 
Queen,  also  saith  that  the  said  plea  and  the  matters 
therein  contained  in  manner  and  form  as  the  same 
axe  when  pleaded  and  set  forth,  are  not  sufficient 
in  law,  and  that  he  the  said  coroner  and  attorney 
for  our  said  lady  the  Queen  is  not  bound  by  the 
law  of  the  land  to  answer  the  same,  and  this  he  the 
said  coroner  and  attorney  is  ready  to  verify.  There- 
fore, for  want  of  a  sufficient  plea  in  that  behalf,  the 
said  coroner  and  attorney  for  our  said  lady  the 
Queen  prays  judgment,  and  that  the  said  T.  B. 
Diplock  may  be  convicted  of  the  premises  above 
charged  upon  him,  and  may  be  forejudged  and 
excluded  of  and  from  the  office,  privil^es,  and 
franchises  aforesaid. 

KeoMj  Q.  C.  (with  whom  was  />ay)  now  showed 
cause  against  the  rule,  and  contended  that  the 
Crown  had  the  prerogative  of  replying  several 
matters  to  a  plea  to  an  information  in  the  nature  of 
a  quo  wantmta,  and  also  to  reply  and  demur  at  the 
same  time  to  such  a  plea.  In  Chitty's  Frwogatives 
of  the  Crown,  p.  369,  the  law  is  thus  stated :  ''  The 
Crown  has  various  prerogativeB  in  replying  to  its 
defendant's  traverse  or  plea.  In  cases  where  the 
light  of  property  is  in  dispute,  the  claimant,  as  we 
have  seen,  must  not  only  state  his  own  title,  but 
should  traverse  that  of  the  Crown.  In  this  case  the 
Crown  has  the  option  of  maintaining  its  own  title, 
without  noticing  the  defendant's;  or  without  no- 
ticing the  defendant's  traverse  of  the  Crown's  title, 
the  King  may  merely  dispute  the  title  set  up  by 
tile  claimant.  And  it  appears  that  the  King  may, 
in  a  manner,  repLy  double,  by  maintaining  not  only 
his  own  title,  but  disputing  also  that  set  up  by  the 
traverser;  and  it  is  also  usual  for  the  Crown  to 
confess,  and  avoid,  and  traverse  also.    So  if  the 


plea  allege  several  facts,  the  King  may  traverse  all 
of  them;  and  if  scverid  of  the  King's  titles  be 
traversed,  he  need  not  maintain  all  of  them  .  .  • 
During  the  term  in  which  issue  has  been  joined  with 
the  Crown,  but  not  in  a  subsequent  term,  the 
Crown  may  waive  the  issue  and  take  another,  or 
demur,  &c."  In  Rex  v.  Knight,  4  T.  E,  424,  a  case  of 
quo  warranto,  Butler,  J.  says,  **I  wish  that  the 
gentlemen  of  the  bar  who  draw  pleadings  in  cases 
of  this  kind  would  attend  in  f  uturo  to  tiie  mode  of 
replying  on  the  part  of  the  Crown.  A  prosecutor 
in  a  quo  warranto  information  is  allowed  to  reply 
specially,  and  to  put  as  many  matters  in  issue  as 
he  pleases ;  but  the  new  matter  introduced  in  the 
replication  ought  to  be  consistent  with  the  matter 
contained  in  the  plea.  If,  for  instance,  a  defendant 
set  up  a  bad  title  under  an  old  charter,  when  in  fact  a 
new  charter  had  been  granted  altering  the  old  mode 
of  election,  the  Crown  may  introduce  the  new 
charter  in  the  replication,  because  it  is  consistent 
with  the  matter  contained  in  the  plea,"  &c.  In 
the  report  of  Bex  v.  Ginever,  6  T.  B.  733,  a  case  of 
quo  warranto  relating  to  the  office  of  bailiff  in  a 
town  in  Nottinghamshire,  we  find  the  following 
note:  "At  first  the  prosecutor  demurred  only  to 
that  part  of  the  plea  that  related  to  the  right  of  the 
senior  bailiff  to  have  the  casting  vote,  and  replied 
to  five  other  parts  of  the  plea.  But  upon  some 
doubt  being  made  at  the  bar  and  on  the  bench 
whether  such  a  mode  of  pleading  was  warranted  by 
the  prerogative  of  the  Crown,  it  was  agreed  to 
amend  tiie  pleadings  and  take  the  opinion  of  the 
court  upon  the  principal  question  in  this  shape ; 
though  the  court  rather  inclined  to  think  that  the 
prosecutor  might  have  demurred  to  the  whole  ple^ 
and  also  denied  particular  parts  of  it."  In  i2e 
BUhop  of  Worcester  v.  Vauffhan,  p.  65,  it  is  said, 
*'If  toe  king  take  issue  upon  a  traverse  to  an  office, 
he  canuot  in  another  term  change  his  issue  by  tra- 
versing the  defendant's  title,  for  then  he  might  do 
so  infinitely.  But  the  king  may  take  issue,  and 
after  demur ;  or  first  demur  and  after  take  issue ; 
or  he  may  vary  his  declaration ;  for,  in  these  cases, 
as  to  the  right,  all  things  remain  and  are  as  they 
were  at  first ;  but  this  ought  to  be  done  in  the  same 
term,  otherwise  the  king  might  change  without 
limit  and  tie  the  defendant  to  perpetual  attendance." 
Nothing  is  done  in  the  present  case  but  what 
is  here  stated  to  be  lawfuL 

Crroiy,  Q.  C.  (with  whom  was  Beresford),  in  sup- 
port ojf  the  rule. — ^There  is  no  instance  of  a  repli- 
cation in  this  form  in  any  of  the  books.  It  is  not 
denied  that  the  Crown  may  in  a  single  replication 
reply  double.  The  Crown  appeals  to  have  had  the 
prerogative  of  traversing  several  matters  where 
the  subject  could  only  traverse  one,  and  so  a  Crown 
plea  would  not  be  bad  for  duplicity.  But  the 
Crown  cannot  by  distinct  replications  at  once  con- 
clude to  the  country,  and  also  reply  new  matters ; 
there  is  no  authority  in  support  of  such  a&  assertion. 
Neitner  is  there  any  authority  to  support  the  asser- 
tion that  tihe  Crown  can  reply  and  demur  at  the 
same  time.  Bacon's  Abridgment  contains  no 
instance,  nor  do  any  of  the  year  books.  He  also 
referred  to  Viner's  Abridg.  Prerog.  of  the  King, 
Q.  5.  [Lush,  J.— -It  is  remarkable  that  the  stat. 
82  Geo.  3,  c.  58,  only  gives  the  defendant  leave  to 
plead  several  matters.  One  would  have  expected 
that  the  Crown  at  the  same  time  would  have  been 
enabled  to  reply  several  matters,  if  it  were  thought 
that  the  Grown  had  not  such  a  power  already. 
His  Lordship  also  referred  to  the  case  of  Tobin  v. 
The  Queen,  14  C.  B.,  N.  S.,  606,  in  which  the  Court 
of  Conmion  Pleas  held  that  it  was  competent  to  the 
Crown  to  plead  and  demur  to  a  Petition  of  Right 
under  the  23  &  24  Vict.  c.  34,  there  being  nothing  in 
tiiat  statute  to  take  away  the  prerogatiTe  right  of  the 
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Crown  to  plead  double.  There  Willes,  J.  said  (p.  522):  | 
**  At  common  law  it  is  clear  that  the  Crown  was  not 

Sreclnded  from  pleading  double,  or  pleading  and 
emurring.  I  speak  with  the  sanction  of  the  highest 
authority  when  I  say  that  the  right  of  the  Crown 
to  plead  double  was  unaffected  by  any  of  the  statutes 
or  rules  of  court  relating  to  pleading  and  procedure. 
And  this  applied  not  only  to  the  proceedings  on  a 
petition  of  right,  but  also  to  the  monstrcms  de  droit 
and  traverse  of  office.  In  Manning's  Exchequer 
Practice,  App.  D.  p.  225,  will  be  found  an  instance 
of  the  Attomey-Qcneral,  in  a  replication  on  behalf 
of  the  Crown,  taking  issue  on  a  variety  of  matters 
alleged  in  the  plea.  It  is  true  that  each  allegation 
was  introduced  by  the  words,  *  for  further  replica- 
tion,* &c. ;  still  this  is  an  exceedingly  strong  autho- 
rity to  show  the  exercise  of  the  prerogative  right. 
.  .  .  The  law  with  respect  to  double  pleading  has 
no  reference  to  pleading  by  or  on  behalf  of  the 
Crown."  This  is  decisive  of  the  point  now  argued, 
for  there  can  be  no  difference  as  to  this  matter 
between  a  petition  of  right  and  a  quo  warranto.']  If 
the  prerogative  of  the  Crown  were  such,  it  is  curious 
that  it  should  have  been  thought  necessary  in  the 
statute  of  9  Anne,  c.  20,  to  enable  the  Crown  to 
^  plead  to  or  traverse  all  or  any  of  the  material  facts'* 
contained  in  the  return.  (Xush,  J.— The  statute  of 
Anne  was  passed,  not  to  give  power  to  plead  double, 
but  to  give  power  to  plead  at  all.  Before  that  statute 
BO  traverse  to  a  return  was  allowed,  and  the  only 
remedy  open  to  the  prosecutor  was  an  action  on  the 
ease  for  a  false  return,  where  such  was  made.] 

Lush,  J. — I  think  the  question  now  before  us 
seems  to  have  been  exhaustively  argued  in  the  case 
of  Tobin  v.  The  Queent  to  which  I  have  referred ; 
and  I  believe  that  the  judgment  of  each  of  the 
judges  in  that  case  was  directed  to  this  very  point. 
They  held  that  the  Crown  had  power  to  plead 
double,  and  also  to  traverse  and  demur.  This  rule 
must,  therefore,  be  discharged. 

Hatbs,  J.,  concurred. 

Hule  diacharged. 

Attorneys  for  the  relator,  Mtrriman  and  Backland. 

Attorney  for  the  defendant,  Hand, 

[ERRATITH.—In  oar  report,  at  |Mige  227,  of  the  case  of  The 
Company  of  Proiyrictan  o/t/ui  BtrfAinglkam  Caiial  Navigation, 
apps.,  ▼.  Oveneen  of  t/i«  Parith  of  itinnin^/iaiti,  reepe., 
the  name  of  Mr.  T.  S.  Soden  ahoold  have  api)eared  as  one 
of  the  counsel  for  the  appeUants.] 


COTJBT  OF  COMMON  PLEAS  (IRELAND). 

Wednesday,  June  12,  18G8. 
Haluoak  V,  Ganlt  (a). 

Sanitarif  Acts — Common  lodging-house — Non-rendence 
of  landlord'^  Unfurnished  apartments. 

The  landlord  of  a  house  in  the  city  of  Dublin,  all  the 
rootns  of  which  are  let  out  in  teneineiits  by  the  week  at 
rents  less  than  three  shillings  per  week,  although  he  does 
not  reside  vpon  the  premises,  is  the  keeper  of  a  comtnon 
lodging-house  witJiin  the  meaning  of  the  Dublin  Im- 
provetnent  Acts  Amendment  Act  1864,  section  24. 

This  case  came  before  the  court  upon  a  case  stated 
for  the  decision  of  the  judges,  in  pursuance  of  the 
20  &  21  Vict.  c.  43,  by  Messrs.  0*Donnelland  M*Der- 
mott,  the  presiding  magistrates  at  the  metropolitan 
police-court  for  the  city  of  Dublin.  The  magistrates 

<a)  From  the  IrisH  Low  Tim«.  This  case  is  pabliahed  on 
account  of  its  havincr  been  referred  to  several  times  in 
argument  birfore  the  revisinsr  banisters  for  the  city  of 
Dublin  at  the  rocsiit  revision. 


having  convicted  the  appellant  on  a  charge  of  having 
unlawfully  kept  and  used  within  the  borough  of 
Dublin  and  the  police  district  thereof,  a  house  as  a 
public  lodging-house,  said  house  not  having  been 
registered  as  a  public  lodging-house  in  the  bo<A 
kept  for  said  purpose,  and  without  having  provided 
for  said  house  the  requisites  specified  in  the  first  and 
second  of  the  b^e-laws  for  regulation  of  public 
lodging-houses  within  the  borough  of  Dublin,  made 
the  21st  November,  1864  (a). 

At  the  appellant's  request  the  following  case  was 
stated  for  the  decision  of  the  Court  of  Common  Pleas. 

**  This  case  came  before  us  on  a  summons  issued 
by  the  complainant  against  the  defendant  for  an 
alleged  violation  of  the  provisions  of  the  27  &  28 
Vict.  c.  805,  s.  24.  We  annex  a  copy  of  the  sum- 
mons hereto,  referring  to  the  statutes  incorporated 
therewith  Qvide  supra).  Accordingly  the  case  waa 
heard  before  us,  the  undersigned  divisional  justices, 
at  Exchange  Court  Police  Court,  DubUn,  on  the 
19th  May  inst.  Mr.  Dowse,  Q.C.  appeared  for  the 
complainant,  and  Mr.  Sidney,  Q.C.  and  Mr.  J.  A. 
Curran  for  the  defendant.  Although  nominally  a 
prosecution  at  the  suit  of  the  complainant,  the  pro* 
secution  was  alleged  to  have  been  instituted  by  the 
Corporation  of  Dublin,  the  nominal  prosecutor 
be  ng  one  of  the  sanitaiy  sergeants,  who  have  each 
charge  of  a  district  of  the  city  for  sanitary  purpoees, 
with  tiie  assent  and  authority  of  the  police  commis- 
sioners. 

"  The  complainant  was  sworn,  and  deposed :  That 
he  knew  Michael  Canly,  the  defendant.  He  lived 
at  No.  10,  Upper  Erne-street,  Dublin.  He  owns  a 
lodging-house  known  as  No.  14,  Eme-place ;  it  is 
let  in  four  separate  tenements.  He  told  roe  he  was 
the  owner  of  the  house.  Tlie  house  is  not  registered. 
I  served  a  notice  to  do  so  on  Mrs.  Ganly,  at  Mr. 
Ganly's  residence,  on  the  21st  Dec  last  past.  The 
house  is  kept  very  neatly,  and  is  in  a  very  cleanly 
state  always. 

**  Margaret  Myers  was  also  sworn,  and  deposed : 
That  defendant  was  the  landlord ;  that  she  rented 
bv  the  week  a  room  from  him  in  the  house  No.  14, 
Erne-place,  at  Is.  StL  per  week ;  that  she  has  pos- 
session of  the  entire  apartment ;  that  she  locks  the 
room  door  whenever  she  goes  out,  and  that  defen- 
dant has  no  power  to  enter  her  room:  She  has 
occupied  this  room  for  upwards  of  four  years. 

(a)  The  form  of  summons  was  as  followB : 

(CJOFT). 

Act  10  k  11  Yict.  c.  31,  **  Towns'  ImproTement  Qauses 
Act  1847." 

Act  12  ft  18  Vict.  c.  97,  "  Dublin  Improrement  Act  1849." 

Act  87  ft  28  Vict.  o.  805,  **  Dablin  Improvement  Acts 
Amendment  Act  1864." 

l^e-Laws  for  Beffulation  and  Berastration  of  Public 
Lodging-houses  in  the  Borough  of  Dubliu,  made  by  the 
Mimioipol  Ck>uncil  of  the  said  borough  1851  and  1864. 

Police  District  of  Dublin, )  you  are  hereby  required  per- 
Metropolis  and  County  of  J-  gonally  to  be  and  appsor  bef<n« 
the  Clify  of  Dublin,  to  wit.  >  me,  or  any  one  or  more  of  the 

iustices  of  the  said  district,  presiding  at  the  MetxopoUtaa 
=*oUoe  Oonrt,  Szchasge-couxt,  on  Saturday  nert  at  eleraq: 
o'clock  forenoon,  to  answer  the  complaint  of  James  Hal- 
ligan,  17  B,  sergeant  of  nolioe,  who  has  this  day  made  a  com- 
puint  against  you  for  that  you  unlawfully  kept  and  used,  at 
No.  14,  Em^laoe,  and  continue  to  keep  and  use,  within  the 
borough  of  Dublin  and  within  the  said  district,  a  house,  aa 
a  pubhc  lodging'house,  said  house  not  harinff  been  regi»> 
tered  as  a  public  lodnng-house  in  the  book  ouly  kevt  for 
said  purpose,  and  winiont  having  provided  for  said  hooee 
the  requisites  specified  in  the  tint  and  second  of  the  by«- 
laws  for  regulation  of  public  lodging-houses  wiUtin  the 
borough  of  Dublin,  made  the  2l8t  day  of  November  1864, 
contrary  to  the  statutes  and  bye-laws  above  specified,  in 
such  case  made  and  provided,  for  which  offence  you  aana 
liBbUe  to  a  penaligr  not  exoeedin^  the  sum  of  f ort^  smllinga. 
Therein  tail  not  at  your  peril. 
Dated  this  15th  day  of  my,  1866. 

W.  Allkv, 
OiM  of  Um  Divitvomed  JuAiem 
of  said  District. 
To  Hr.  Michael  Ganly,  Householder, 
No.  10,  Upper  Erne-street. 
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Rbo.  V,  William  Oiprose. 


[C.  Cab.  R. 


*^M«ry  Lery  vm  also  sworn,  and  deposed :  That  ]  landlord  has  no  control  oyer,  and  which  arc  not 


she  likewise  occupied  a  room  in  said  house,  from 
defendant,  for  the  last  fourteen  years,  at  Is.  per 
week,  as  a  weekly  tenant ;  that  she  had  no  lodgers. 

"Counsel  for  the  defendant  submitted  that  the 
pcmsions  of  the  statute  did  not  apply  to  a  case 
like  the  present,  and  that  the  defendant  was  not 
a  lodging-house  keeper  within  the  true  meaning 
of  the  statute,  and  that  the  statute  did  not  apply 
to  the  case  of  unfurnished  rooms  being  let  in  tene- 
ments under  circumstances  like  those  deposed  to. 

''We,  the  undersigned  justices,  being  of  opinion 
that  the  statute  did  apply  and  that  the  house  was 
a  common  lodging-house  within  the  proyisions  of 
the  statute,  and  that  the  defendant  was  keetier 
thereof,  who  was  proved  and  admitted  to  be  in  the 
beneficial  receipt  of  the  rents,  and  who  had  receiyed 
4iotice  to  register  previous  to  the  issuing  of  the 
summons,  oonyicted  the  defendant  in  a  mitigated 
penalty  of  2s.  6<f.,  as  it  was  conceded  that  the 
defendant  had  not  wilfully  violated  the  law. 

''Thedefendant  having  expressed  himself  aggrieved 
at  our  determination,  has,  pursuant  to  the  provisions 
of  the  20  &  21  Vict  c.  43,  called  upon  us  to  state  a 
special  case  for  the  Court  of  Common  Pleas,  and 
we  accordingly  submit  to  this  court  the  question 
Vhether  or  not  such  conviction  was  warranted  upon 
the  facts  deposed.  ''  J.  W.  O'Donhell. 

"D.M'Dbrmott." 

SUbieyj  Q*  C.  and  J.  A,  Cttrran  for  the  appellant. 

The  Towns  Improvement  Clauses  Act  1847  enacted 
that  it  should  not  be  lawful  to  keep  or  use  as  a 
public  lodging-house  within  the  limits  of  the  borough 
any  house  rated  at  less  than  10/.  funless  a  licensed 
victualling  bouse),  or  any  house  or  any  value  what- 
ever, unless  such  house  be  registered  as  a  lodging- 
houce  in  a  book  kept  for  that  purpose.  It  also 
provides  that  every  house  shall  be  deemed  a  public 
lodging-house  within  the  meaning  of  that  Act  in 
which  persons  shall  be  harboured  or  lodged  for  hire 
for  a  single  night,  or  for  less  than  a  week  at  one 
time,  or  any  part  of  which  shall  be  let  for  any  time 
leu  than  a  week.  We  contend  that  a  man  cannot 
be  said  to  be  *'  harboured  or  lodged  *'  by  one  who 
does  not  reside  in  the  house  with  him ;  and  that  such 
is  the  proper  view  appears  yet  more  plainly  from  the 
form  of  the  application  to  be  registered  as  a  lodging- 
house  keeper,  given  by  the  bye-law  of  1851,  made 
in  pursuance  of  the  last-mentioned  Act,  and  the 
Dnblin  Improvement  Act  1849  (12  &  18  Vict.  c. 
97).  This  form  actually  contains  a  statement  of 
the  number  of  members  of  the  applicant's  family 
who  reside  with  him  in  the  house.  The  require- 
ments, too,  of  the  bye-laws  are  such  as  could  not 
be  carried  out  by  a  landlord  not  residing  on  the 
premises,  inasmuch  as  they  relate  to  sweeping  the 
rooms,  opening  the  windows,  whitewashing  the 
walls,  &c.  The  Dublin  Improvement  Acts  Amend- 
ment Act  (27  &  28  Vict.  (Local  and  Personal),  c. 
o05,  s.  24)  extends  the  operation  of  the  laws,  rules, 
and  regulations  for  the  time  being  in  force  in  the 
city  of  Dublin,  relating  to  the  registration  and 
regulation  of  public  lodging-houses,  by  enacting 
that  every  house  or  part  of  a  house,  let  for  shorter 
periods  than  four  weeks  at  rent^  not  exceeding 
three  shillings  a-week,  no  matter  what  the  rating  of 
the  house,  shall  be  deemed  a  public  lodging-house.(a) 
We  contend,  however,  that  there  is  nothing  in  the 
Act  to  extend  its  operation  to  premises  which  the 

(a)  27  ft  28  Vict.  (Local  and  Peraonal)  c.  905,  s.  24:~From 
■ad  after  the  commencement  of  tliia  Act,  any  and  everj 
hooie,  or  part  of  a  houae,  tuiuLlly  or  oceaaionally  let  in 
aepamte  floars,  rooms  or  other  tenements  for  human  habi- 
tacion.  for  any  shorter  period  than  four  weeks,  at  rents  not 
excMoing  three  shillings  per  week,  shall  be  deemed  a  public 
lodging-house,  irrespectiTe  of  the  valuation  of  such  nouae 
er  part  of  t^e  house  for  assessment  to  the  relief  of  the 


lodgings  at  alL 

Dowse,  Q.  C.  and  Norwood,  in  support  of  the 
conviction.-- The  bye-laws  are  not  admissible  to 
control  the  meaning  of  the  Act  of  Parliament; 
besides  it  is  not  enough  to  show  that  the  bye-laws 
of  1851  are  inapplicable  to  the  case  of  a  house 
let  in  tenements  where  the  landlord  does  not  reside 
upon  the  premises;  for  the  more  recent  Act 
27  &  28  Vict.  (Local  and  Personal),  c.  805,  s.  24, 
upon  which  this  conviction  is  rested,  extends  the 
operation  of  the  previous  Act  to  all  houses  let  in  the 
required  manner,  and  to  all  persons  in  the  beneficial 
receipt  of  the  rents  thereof. 

Moi7AHAir,  C.  J.,  delivered  the  judgment  of  the 
court.— Having  stated  the  facts  of  the  case,  hia 
Lordship  proceeded :  The  Legislature  has  declared 
that  a  house  so  let  shall  be  deemed  to  be  a  publio 
lodging-house,  and  the  person  in  the  beneficial 
receipt  of  the  rents  thereof,  the  keeper  of  a  public 
lodging-house,  and  liable  to  the  laws  relating 
thereto;  and  the  fact  that  the  Legislaiure  used 
certain  words  of  definition  shows  that  it  was 
intended  to  alter  the  law  in  this  respect.  The 
fact,  however,  is,  that  this  gentleman  has  a  house 
set  in  separate  rooms,  but  the  dominion  of  the  rest 
of  the  house  is  in  him.  We  do  not  give  any  opinion 
as  to  how  many  and  what  bye-laws  are  applicable 
to  a  case  like  the  present,  but  merely  decide  that 
the  appellant  is  the  keeper  of  a  public  lodging-house, 
and  as  such  bound  to  register  it.  We  must,  there- 
fore, dismiss  the  appeal. 

Conviction  ajffirmed  without  cosU, 

Attorney  for  the  appellant,  C  FiUsgtnddL 

Attorney  for  the  respondent,  J.  Morgan, 


CBOWN    CASES    BESEBVED. 

Reported  by  Jobv  Tbokfsox,  Esq.,  Barri8ter<4t>Law. 

Salttrday,  Nov.  14,  1868. 

(Before  Bovill,  C.  J.,  CHAimsLL,  B.,  Btls8» 
Blackbubk,  and  LusHy  JJ.) 

Rbo.  v.  Wiluax  Dipsose. 

EmbezzIement^Friendly  sodety^^Secretary, 

A  secretary  of  a  friendly  society  under  18  ^  19  Vict, 
c.  68,  tn  umch  mo  trustee  had  ever  been,  appointed,  was 
convicted  on  an  indictment  for  embezzlement,  prior  to 
the  coming  into  operation  of  the  SI  j*  82  Vict,  c  116; 
and  the  indictment  describe  him  as  the  servant  of  the 
treasurer,  and  also  as  the  servant  of  C.  (a  member)  and 
others. 

Held,  that  the  conviction  was  wrong. 

Case  reserved  at  the  General  Quarter  Sessions  of 
the  peace  holden  for  the  county  of  Kent  on  the  8rd 
July  1868. 

William  Diprose  was  indicted  and  tried  for 
embezzlement. 

In  the  first  count  of  the  indictment  he  was  alleged 
to  be  clerk  and  servant  to  Thomas  John  Coman. 

In  the  second  to  be  clerk  and  servant  to  James 
Crowson  and  others. 

Tho  evidence  showed  that  the  prisoner  was  a 
member  of  the  Ightham  Hope  Lodge  of  Odd  Pel* 

destitute  poor,  and  shall  be  liable,  snhjeot  to,  and  goremed 
by  the  laws,  rules,  and  renilations  for  the  time  beinir  in 
force  within  the  borough  of  Dublin  relating  to  and  for  the 
registration  and  regulation  of  public  lodgmg^houses  ;  and 
the  person  in  the  beneficial  receint  of  the  rents  of  such 
house  or  part  of  a  house  shall  be  deemed  to  be  the  keeper 
of  such  public  lodging-house,  and  as  such  keeper  liable  to 
the  like  laws,  rules,  regulations,  and  penalties. 
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C.  Cab.  R.] 


Reg.  v.  WiLLhiAU  Depboae. 


[C.  Cab.  B. 


lows,  a  friendly  society  founded  in  I860,  whose  rules 
bad  been  duly  certified  by  the  registrar  of  friendly 
societies  as  being  in  conformity  with  law  pursuant 
to  the  stot.  IS  &  19  Vict,  c  63. 

The  first  rule  stated  that  the  society  had  for  its 
object  the  raising  of  funds  by  entrance  fees,  sub- 
scriptions, fines,  and  interest  on  capital  for  the  pur- 
poses of  insuring  sums  of  money  to  defray  the  ex- 
penses of  burial  of  deceased  members  and  of  their 
wires,  for  rendering  assistance  to  members  sick  and 
mnable  to  work,  for  supplying  medicine  and  medical 
attendance  to  members,  and  for  giving  assistance  to 
the  widows  and  orphans  of  deceased  members. 

The  third  rule  prescribed  that  all  moneys  received 
on  account  of  entrance  fees,  subscriptions,  donations, 
interest,  or  capital  and  fines  were  to  be  applied  in 
carrying  out  the  above  stated  purposes,  and  paying 
the  expenses  of  management. 

The  fourth  rule  stated  that  the  business  was  to  be 
conducted  by  a  committee  of  management  consisting 
of  five  officers  of  whom  the  secretary  was  not  one. 

The  fifth  rule  directed  the  members  to  elect  three 
trustees  and  a  treasurer. 

The  twelfth  rule  was  in  the  following  words : 

That  the  pennanent  seci«taxT  ahall  attend  all  zneetixigs  of 
the  lodge*  take  minutes  of  the  prooeedmgs  thereof,  and 
keep  a  correct  aocoant  of  the  expenditure  of  the  lodge,  ine- 
pare  all  summonees  in  due  time,  attend  the  auditors  to 
point  out  and  explain  anjrthing  they  may  require  respecting 
the  aooounts,  haluioe  such  aooounta  when  required  Dy  the 
«ffioei8  or  a  nu^joiity  of  the  lodge.  He  shall  prepeie  all 
documents  for  the  district  and  board  of  directors,  and 
make  tne  annual  and  other  returns  to  the  registrar  as  re- 
Tequired  hy  the  FriendlT  Societies  Act  (18  &  19  Vict.  e.  63), 
and  for  his  aerrioes  he  shall  reoeiTO  such  sum  per  annum  as 
may  be  agreed  upon,  pavable  out  of  the  management  fund. 
He  shall  pay  oyer  to  the  treasurer,  within  five  days  after 
each  lodge  ni^t,  all  money  he  may  have  reoeired,  or  be 
£ned  one  shUhng. 

The  society  consisted  of  many  members. 

No  trustees  had  ever  been  appointed. 

Mr.  Thomas  John  Coman  was  treasurer  of  the 
society  at  the  time  of  the  trial,  and  had  been  ever 
since  1861. 

The  prisoner  William  Diprose  was  appointed  per- 
manent secretary  in  the  year  1862,  and  remained  in 
that  office  till  some  time  in  Jan.  1868,  and  had  a 
salary  from  the  society  of  3/.  a  year.  The  prisoner 
performed  the  duties  of  secretvy  laid  down  in  the 
rule  12. 

In  Dec  1867  the  prisoner  received  certain  sub- 
scriptions and  other  sums  of  money  from  various 
members  for  the  use  of  the  society,  for  which  he 
did  not  account,  but  fraudulently  appropriated  them 
to  his  own  use. 

It  was  contended  by  counsel  on  behalf  of  the 
prisoner,  that  the  prisoner  being  a  member  of  the 
society,  and  there  being  no  trustees,  he  was  a 
partner  in  the  society,  and  as  such  entitled  to  a 
share  in  its  funds,  and  could  not  be  convicted  of 
embezzling  money  in  which  he  had  such  an  interest. 
Secondly,  that  he  could  not  properly  be  convicted 
on  the  indictment,  on  the  ground  that  there  was  no 
eridence  that  he  was  derk  or  servant  to  Thomas 
John  Coman,  the  treasurer,  or  to  the  other  members 
of  the  society  collectively,  of  whom  James  Crowson, 
the  person  named  in  the  second  count,  was  one. 

The  statute  18  &  19  Vict.  c.  63,  and  the 


lUg,  T.  Taffk,  4  Ck>x  i\  C.  169,  March  1850;  Heg.  r. 
Proud,  L.  &  C.  97 ;  and  the  cases  collated  in  toL  2 
of  RusseU  on  Crimes,  p.  432  were  referred  to. 

The  jury  convicted  the  prisoner,  but  as  the  court 
entertained  some  doubt,  judgment  was  deferred, 
and  the  prisoner  let  out  on  baiL 

The  opinion  of  the  Court  for  Crown  Cases 
Reserved  is  requested.  Whether  the  objections 
taken  on  bdialf  of  the  prisoner  ought  to  have  pre- 
vailed so  far  as  to  have  prevented  a  conviction  on 
either  count  ? 

JoHK  G.  Talbot, 
Chainaan  of  the  Court  of  Quarter  Sessions. 


Hayman  for  the  prisoner. — The  conviction  cannot 
be  sustained.  This  conviction  took  place  before  the 
31  &  32  Vict.  c.  116,  and  must  be  detersained  by  the 
law  as  it  stood  previously  thereto.  The  prisoner 
was  not  the  servant  of  Coman,  the  treasurer,  as 
alleged  in  the  first  count,  or  of  Crowson  and  others, 
the  members  of  the  society,  as  alleged  in  the  second 
count.  The  society  was  formed  under  the  18  &  19 
Vict.  c.  63  (An  Act  to  consolidate  and  amend  the 
Law  relating  to  Friendly  Societies).  By  sect.  18  of 
that  statute  all  the  property  in  such  societies  is  vested 
in  the  trustee  or  trustees  for  the  time  being.  Here 
no  trustees  have  ever  been  appointed.  It  is  true 
that  sect.  17  provides  that  where  no  trustee  shaU 
have  been  appointed  in  societies  established  under 
any  of  the  repealed  Acts,  the  treasurer  or  other 
person  who  has  custody  of  moneys  of  such  society 
shall  be  taken  to  be  a  trustee  within  the  meaning  il 
this  Act.  That  provision,  however,  has  no  applica- 
tion to  this  society,  as  it  was  not  established  under  any 
of  the  repealed  statutes,  but  imder  the  18  &  19  Vict 
c.  63.  There  is  no  provision  that  vests  the  property  in 
the  treasurer  or  any  person  other  than  the  trustees ; 
and,  that  being  so,  the  property  remains  in  the  mem- 
bers conjointly,  and  the  prisoner  could  not  be  con- 
victed 01  embezzling  it.  In  Rtg,  v.  Loom  (29  L.  J., 
133,  M.  C. ;  8  Cox.  C.  C.  302)  it  was  held  that  ^ 
trustee  of  a  friendly  society,  under  the  18  &  19  Vict 
c.  63,  could  not  be  convicted  of  larceny  or  as  a 
fraudulent  bailee  for  having  misappropriated  money 
which,  by  a  resolution  of  the  society,  he  was  directed 
to  take  to  a  bank.  The  money  was  laid  in  the  in- 
dictment as  the  property  of  the  treasurer,  but  the 
court  held  that  the  money  was  not  the  money  of  the 
treasurer  after  he  had  parted  with  it.  As  to  the 
second  count,  in  which  ^e  money  is  laid  as  the  pro- 
perty of  Crowson  and  others,  that  is  bad  on  the 
authority  of  Rbq.  v.  Jamea  Toffs,  4  Cox. 
C.  C.  169.  The  only  difference  between  Taffi 
case  and  the  present  is,  that  in  Taff^  esse 
the  society  was  unenroUed,  but  for  the  purpose 
of  this  objection  that  makes  no  difference.  Then 
Maule,  J.  said,  '*  H»  (tiie  prisoner)  is  allied  to  be 
the  servant  to  James  l>ean  and  others,  but  he  is  no 
otherwise  servant  ^to  James  Dean  and  others  than 
as  interested  with  them  in  the  fund,  and  as  doing 
something  for  the  benefit  of  the  whole  society. 
Dean  and  others  are  in  no  special  position  as 
masters  to  him ;  he  is  rather  in  the  nature  of  a 
partner  having  an  advantage  over  the  other  partners 
by  reason  of  an  allowance  to  him  for  doing  more  of 
the  work  than  the  others  do.  The  nooney  is  not  the 
money  of  James  Dean  and  others  exoept  in  so  far 
as  it  is  the  money  of  the  prisoner  and  James  Desn, 
and  other  persons.  Before  the  7  Q^o.  4,  c  64,  s.  14, 
enabled  the  persons  framing  an  indictment  to  de- 
scribe partners  as  **  others,"  the  names  of  sU 
the  members  of  this  society  must  have  been 
set  out.  If  the  name  of  the  prisoner  or  of  soy 
other  member  had  been  omitted  in  the  enume- 
ration of  the  members  there  would  have  been 
a  failure  in  the  proof.  If  the  name  of  the  prisoner 
had  been  inserted,  the  indictment  would  have 
been  bad  on  its  face,  for  it  would  have  chaifped 
the  prisoner  with  embezzling  his  own  money." 
Some  obscurity  was  introduced  in  the  court  below 
by  the  citation  of  Bbq  v.  Proud,  but  in  a  subsequent 
case  Martin,  B.  said  that  the  property  there  wu 
laid  in  the  trustees. 

Barrow,  for  the  prosecntioii. — The  conviction  wss 
right.  In  Jen$on*s  cose,  1  Moo.  C.  C.  434,  it  was 
hSd  that  the  clerk  of  a  savings  bank  was  properly 
described  as  clerk  to  the  trustees,  although  elected 
by  the  managers.  So  here  the  prisoner  may  be 
described  as  the  clerk  of  the  treasurer  if  he  was 
appointed  in  that  capacity  by  the  members  of  tbe 
society ;  and  rule  12  seems  to  make  him  in  a  seoae 
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the  servant  of  the  treasurer.  In  Reg.  ▼.  Burgess^  32 
L.  J.  185,  M.  C,  it  was  held  that  one  of  the  com- 
mittee of  a  co-operative  society  who  stole  money 
from  the  till  which  had  been  placed  there  by  a 
serrant  employed  to  sell  the  goods,  and  who  was 
accountable  for  the  money,  might  be  convicted  on  an 
indictment  which  charged  him  with  stealing  the 
moneys  of  B. 

BoviLL,  C.  J. — We  are  of  opinion  that  this  objec- 
tion ought  to  prevail.  Such  an  objection  is  now 
removed  by  the  Act  of  31  &  32  Vict.  c.  116.  It 
cannot  be  said  that  the  secretary  of  such  a  society 
is  a  servant  of  the  treasurer's,  as  alleged  in  the 
first  count.  They  are  both  servants  of  the  society. 
Then  upon  the  second  count,  the  moment  you 
make  the  allegation  that  he  was  the  servant  of 
Giowson  and  others  the  indictment  is  bad,  for  it  is, 
as  Maule^  J.  said  in  Beg  t.  Toffs,  the  same  as  if  you 
had  set  out  the  names  of  all  the  members,  and 
among  them  would  have  been  the  prisoner's  own, 
and  that  would  have  been  to  have  described  him  as 
the  servant  of  himself.  The  case  is  within  Reg.  t. 
Taffi,  and  the  conviction  must  be  quashed. 


The  other  Judges  concurred. 


Conviction  quashed. 


Keg.  v.  Joseph  Dixon. 
Embezzlement — Servant  or  agent. 

Priaoner  was  engaged  h^  U.  <U  ^oeeJdy  wages  to  manage 
a  shop,  U,  then  assigned  all  his  estate  and  effects  to 
/2.,  <md  a  notice  was  served  on  prisoner  to  act  as  the 
agent  of  R,  in  the  management  of  the  shop.  For  four- 
teisn  doofs  afterwards  iL  received  from  U,  the  shop 
moneys.  Then  the  shop  money  was  taken  by  U,  as 
before.  Prisoner  received  his  weekly  wages  from  U. 
during  the  whole  time.  Some  time  after  a  composition- 
deed  was  executed  by  R,  and  U,,  and  U.'s  creditors 
vnder  sect,  192  of  the  BajJcruptcy  Act,  by  which  R, 
rtcoKoeyed  the  estate  and  effects  to  V, ;  but  this  deed 
was  not  registered  until  after  the  embezzlement  charged 
against  the  prisoner : 

Edd,  that  prisoner  was  the  servant  of  U,  at  the  time  of 
the  embezzlement. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  Court  of  Quarter  Sessions  for  the 
C<mnty  Palatine  of  Durham. 

Joseph  Dixon  was  tried  before  me  at  the  last 
Michadmas  Quarter  Sessions  for  the  County  of 
Durham  for  embezzling  half  a  sovereign. 

The  indictment  contained  two  counts : 

First,  for  embezzling  half  a  sovereign,  the  pro- 
perty of  Arthur  Urquhart. 

Secondly,  for  embezzling  half  a  sovereign  the  pro- 
perty of  Robert  Robinson. 

Counsel  for  the  prisoner  applied  that  the  prose- 
cator  should  elect,  and  I  so  decided,  reserving 
pow^  either  to  amend  the  name  of  the  owner  of  the 
property  if  I  had  such  power,  or  to  grant  a  case  on 
the  point  if  necessary. 

The  prosecutor  elected  to  proceed  on  the  count 
iof  embezzling  the  half  sovereign,  the  property  of 
Arthur  Urquhart. 

It  was  proved  that  prisoner  was  employed  bv 
Urquhart,  at  20s.  per  week  to  manage  a  grocers 
shop  kept  by  him,  he  being  himself  a  carpenter. 
On  the  6th  April  1868  Urquhart  was  in  difficulties, 
and  made  an  assignment  of  his  goods,  &c.,  to  his 
brother-in-law,  Robert  Robinson,  for  the  benefit  of 
his  creditors.  For  fourteen  days  Robinson  received 
from  Urquhart  all  the  moneys  received  in  the 
ahap. 


There  was  an  execution  in  the  hands  of  the  sheriff 
against  the  goods  of  Urquhart,  and  to  protect  the 
property,  the  following  notice  was  prepared  by 
Robinson's  attorney,  and  handed  to  prisoner  with 
an  explanation  of  its  object : 

Under  and  by  yirhie  of  a  certain  deed  of  assignment, 
dated  the  7th  April  1868,  and  made  between  Arthur  Urqu- 
hart. of  Sunderland,  in  the  county  of  Durham,  grrocer  and 
proTision  merchant,  of  the  one  part,  and  Sobert  Bobinson, 
of  the  same  place,  wholesale  druggist  and  drysalter,  of  the 
other  part,  whereby  the  whole  of  the  estate  and  effects  of 
the  aaidArtiiiur  Urquhart  were  conveyed  and  assured  to 
the  said  Bobert  Bobinson  absolutely,  to  be  applied  and 
administered  for  the  benefit  of  the  creditors  of  the  said 
Arthur  Urquhart.  We,  the  tindersigned,  being  the  attorneys 
for  the  said  Bobert  Bobinson,  do  hereby  auiAorise  and  em- 
I>ower  you,  as  the  agent  of  the  said  Bobert  Bobinson,  to 
take  and  keep  possession  of  all  the  estate  and  effects  of  the 
said  Arthur  Urquhart  which  are  now  in  or  upon  the  dwelling 
choose,  shop,  and  premises  in  Coronation-street,  Sunderland, 
aforesaid,  Mtherto  occupied  hj  the  said  Arthur  Urquhart. 
Bated  this  8th  April  1868.— Yours,  Ac., 

OBiiHAM  and  Gbjlium, 
Attorneys  for  the  said  Bobert  Bobinson. 

To  Mr.  Joseph  Dixon, 
Agent,  Sunderland. 

This  paper  was  given  up  soon  after  the  21st  April 
by  prisoner  to  Urquhart  and  destroyed. 

After  the  fourteen  days  mentioned  the  money  was 
taken  by  Urquhart  as  before,  prisoner  continuing  to 
receive  from  Urquhart  during  the  whole  period  hia 
weekly  wages.  Before  the  expiration  of  twenty- 
eight  days  Sie  deed  of  assignment  was  registered, 
namely,  on  the  2 1st  April.  On  the  6th  July  1868  a 
composition  deed  was  executed  by  Robert  Robinson 
and  thr^-f  ourths  of  the  creditors  whose  debts  were 
lOl.  and  upwards,  and  Urquhart,  reconveying  the 
property  to  Urquhart.  The  instalments  due  under 
this  deed  had  been  paid.  This  deed  wa«  not  regis- 
tered until  the  3rd  Aug. 

On  the  21st  July  a  marked  half  sovereign  was  sent 
to  the  shop  by  Urquhart  through  a  strange  hand, 
and  on  Urquhart  returning  to  the  shop  and  not  find- 
ing it  in  the  till,  a  policeman  was  called  in  and 
the  prisoner  produced  it  and  admitted  having 
taken  it. 

I  left  the  facts  to  the  jury  on  the  count  laying  the 
property  as  Urquhart's,  and  the  jury  convicted 
him. 

It  was  contended  on  prisoner's  behalf, 

1st.  That  the  notice  appended  vested  the  property 
in  prisoner,  and  inasmuch  as  the  composition  deed 
was  not  registered  until  after  the  21st  July,  it  never 
was  taken  out  of  him. 

2nd.  That  the  first  deed  vestM  the  property  in 
Robinson,  l^t  the  notice  served  by  Robinson's 
attorney  never  having  been  revoked  by  Robinson  or 
any  demand  made  for  the  half  sovereign  or  for  any 
money,  and  the  composition  deed  not  having  been 
registered  until  after  the  offence  was  committed  the 
half  sovereign  was  Robinson's,  and  prisoner  could 
not  be  convicted  of  embezzling  Robinson's  money 
under  these  circumstances. 

I  reserved  these  points  on  the  understanding  that 
if  the  court  held  that  the  prisoner  could  not  be  con- 
victed of  embezzling  Urquhart's  money  but  could  be 
of  embezzling  Robinson's,  the  count  was  to  be 
amended  bv  substituting  Robinson's  name,  or  the 
count  whicn  stood  originally  in  the  indictment  was 
to  be  restored  if  the  court  thought  I  had  the  power 
to  do  either. 

Prisoner  was  sentenced,  but  is  now  out  on  balL 

John  R.  Datibow, 

Chairman. 

Hopwood,  for  the  prisoner.  The  prisoner  was  not 
the  servant  of  Urquhart  at  the  time  of  the  em- 
bezzlement. Under  the  conveyance  by  Urquhart 
of  all  his  estate  and  effects  to  Robinson  and 
the  notice  to  the  prisoner,  the  prisoner  became 
Robinson's  servant  and  continued  so  at  the  time  of 
the  embezzlement.  The  reassignment  of  the  estate 
to  Urquhart  did  not  come  into  operation  until  regis- 
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tration  of  the  deed  vhich  took  place  after  the  em- 
bezzlement, and  besides  the  prisoner  had  no  notice 
of  the  reoonyeyance. 

GreenhoWf  for  the  prosecation,  was  not  called 
upon  to  argue. 

BoviLL,  C.  J. — In  this  case  there  is  no  doubt. 
The  facts  when  uderstood,  do  not  warrant  the  argu- 
ment Urquhart  assigned  all  his  estate  and  effects 
to  his  brother-in-law,  Robinson,  and  notice  of  that 
was  given  to  the  prisoner.  After  that  there  was  a 
reassignment  of  the  property  by  Robinson  to 
Urquhart,  and  upon  that  the  property  revested  in 
Urquhart.  The  prisoner  was  the  servant  of  Urqu- 
hart receiving  his  wages  from  him,  and  the  money 
embezzled  was  the  property  of  Urquhart  and  of  no 
other  person.    The  indictment  was  therefore  right. 


The  other  judges  concurred. 


Conviction  affirmed. 


Reo.  V,  'EtLizk.  Djlvis. 

Falt€  pretences-^Eoifknce. 

The  indictment  alleged  that  the  prisoner  uxu  Uving  apart 
^frotn  ha-  /aishand  under  a  deed  oftepanUiony  and  was 
in  receipt  of  an  income  from  her  hutband,  and  he  was 
not  to  be  liable  for  Iter  debts,  yet  that  she  falselif  pre- 
tended to  the  prosecutor  that  she  was  Hoing  with  her 
husband,  and  was  authorise  to  apply  for  and  receive 
from  the  prosecutor  goods  on  the  account  and  credit  of 
her  husband,  and  Oiat  Iter  hwdtand  was  then  ready 
aud  willing  to  pay  for  the  goods, 

77ie  evidence  at  tlie  trial  was  that  the  prisoner  went  to 
the  proseaitor's  shop  and  selected  the  goods,  and  said 
that  her  husband  would  give  a  cheque  for  them  as  soon 
as  they  were  delivered,  and  that  she  would  send  the 
person  bringing  the  goods  to  her  husbands  office,  ana 
that  he  would  give  a  cheque.  When  all  the  goods  were 
delivered  the  prisoner  told  the  man  who  delivered  them 
to  go  to  her  husband's  office,  and  that  he  would  pay 
for  thenu  The  man  went,  but  could  not  see  her  hus- 
band, and  ascertained  tliat  there  was  a  deed  ofsepara' 
tion  between  the  prisoner  and  her  husband^  which  was 
sliown  to  him.  Be  communicated  what  he  had  learnt 
to  the  prisoner,  who  denied  the  deed  qf  separation. 
The  goods  were  shortly  after  removed  and  pawned  by 
the  prisoner.  The  deed  of  separation  between  ^e 
prisoner  and  her  husband  was  put  in  evidence,  by 
which  it  was  stipulated  that  the  hutband  was  not  to 
pay  her  debts ;  and  it  was  proved  that  she  was  living 
apart  from  her  husband,  and  receiving  an  annuity 
from  him,  and  that  she  was  also  cohabiting  with 
another  man : 

Held,  that  the  false  pretences  charged  were  sufficiently 
proved  by  this  evidence. 

Case  reserved  for  the  opinion  of  this  court  at  the 
general  Quarter  Session  of  the  Peace  for  the  County 
of  Surrey,  on  the  20th  Oct.  1868. 

Eliza  Davis  was  tried  and  convicted  under  the 

following  indictment  for  obtaining  goods  by  false 

pretences : 

The  juxora,  9k.,  present,  &c.,  that  EKia  Davis  waa  living 
separate  and  apart  from  her  husband,  one  Alfred  Allen 
Dayis,  and  was  in  receipt  of  a  certain  income,  provided  for 
the  said  Ellsa  Davis  by  her  said  hueband,  as  and  for  her 
eeparate  maintenance  and  support,  and  had  voluntarily 
agreed  with  the  said  Alfred  Allen  Daris  and  certain  other 
persons,  to  wit,  Fftnnv  Hedland,  then  being  trustee  to  a 
certain  deed  of  separation  between  her  and  her  said  husband, 
that  he,  the  said  Altred  Allen  Davis,  should  not  be  liable 
for  the  payment  of  ony  debts  to  be  contracted  by  the  said 
Elixa  Davis  after  the  execution  of  the  said  deed.  And  the 
jurors,  &c.,  present,  Ac.,  that  the  said  Eliza  Davis,  well 
knowing  the  premises,  and  being  an  evil-disposed  person, 
and  contriving  and  intending  to  cheat  and  deftaud,  on  the 
4th  day  of  Aug.  1S68,  unlawfully  and  knowingly  did  falsely 
pretend  to  one  James  Michael  Utton,  a  servant  of  one 
nilliam  Waine,  that  she,  the  said  Eliza  Davis,  was  then 


living  imder  the  protection  and  control  of  the  said  Alfred 
Allan  Davis,  that  she.  the  said  Eliza  Davis,  was  then  autho- 
rised to  apply  for  ana  receive  of  and  from  the  said  WilUam 
Waine  divers  goods  to  a  large  amount,  to  wit,  to  the  amount 
of  1152.  for  and  on  the  account  and  credit  of  the  said  Alfred 
Alien  Davis:  that  the  said  Alfred  Allen  Davis  was  then 
ready  and  willing  to  pay  for  the  goods  which  she,  the  said 
Eliza  Davis,  §hould  obtain  from  the  said  William  Waine., 
and  that  she,  the  nid  Eliza  Davis,  then  wanted  the  saaa 
goods,  for  the  purpose  of  famishing  a  certain  house,  then 
being  in  the  occupation  of  her  said  husband,  by  means,  ftc. 


At  the  dose  of  the  case  for  the  prosecution,  it 
was  objected,  on  behalf  of  the  defendant,  tliat  none 
of  the  allegations  in  the  indictment  were  legally 
supported  by  the  following  evidence  given  in  that 
behalf  by  the  said  James  Michael  Utton : 

On  the  4th  Aug.  last  the  female  prisoner,  Eliza  Davis, 
called  at  Mr.  Waine's  shop.  I  served  her.  She  selected 
goods  to  the  amount  of  liol.  I  then  asked  her  to  pay  a 
deposit,  she  said:  '*  It  is  a  strictly  cash  transaction,  my 
husband  will  give  you  a  cheque  as  soon  as  the  goods  are 
delivered."  I  asked  her  name,  she  gave  her  name  Mrs. 
Davis,  4,  Caroline-cottages,  St.  Anne's-rood,  Brixton-road, 
and  odded,  "  As  soon  as  you  deliver  the  goods,  I  will  eeata 
you  to  my  husband's  office,  10,  BssinghaU-streetb  and  he  will 
sive  you  a  cheque."  She  addied,  **  My  husband  is  an  atto- 
tioneer,  and  you  must  serve  me  well,  as  he  knows  the  value 
of  tqe  goods.*'  The  goods  were  delivered  between  the  4tfa 
and  11th  August.  I  let  her  have  the  goods  on  the  represen- 
tation that  uie  was  the  wife  of  Mr.  Davis,  the  aoononeer. 
On  Tuesday  11th  August,  I  presented  the  bill  to  female  ini* 
soner.  I  luked  her  how  I  was  to  get  the  money.  She  said, 
**  Qo  to  my  husband's  office.  10,  Basinghall-street;.  and  he 
will  pay  you."  I  went  there,  but  could  not  see  her  hue* 
band.  From  information  there  received,  I  went  to  Mr. 
Downing,  solicitor,  in  Basiughall-strect.  He  showed  me  a 
deed  of  separation,  and  gave  me  further  information.  I 
returned  to  femsJe  prisoner!  I  told  her  I  had  been  to  the 
office,  and  they  had  repudiated  all  claim,  and  told  me  there 
was  a  deed  of  separation,  and  that  cihe  had  been  living 
separate  from  her  husband  for  four  years.  Prisoner  said, 
"  Ko ;  there  is  no  such  tiling."    I  said,  *'  Kow  are  yon  sure 


will  pay  you  the  moiloy."  She  wrote  a  letter,  and  I  took  it 
to  Mr.  Downing,  but  did  not  obtain  the  money.  I  went 
back  to  prisoner  the  same  day.  She  promised  to  call  on 
Mr.  Waine  next  morning  (the  13th  August),  at  ten  o'clock. 
She  failed  to  come.  I  then  went  to  4,  Olroline-oottages,  and 
found  tiie  house  shut  up  and  deserted.  I  obtained  admittance 
by  borrowing  the  k^  of  the  next  house,  and  found  a  por^ 
tion  of  the  ffooda  obtained  had  been  tokoi  away,  in  value 
about  181.  I  took  awar  the  reraoinder.  I  believM  that  her 
husband  was  living  with  her  when  I  served  her. 

The  prosecution  put  in  and  proved  a  deed  of 
separation  dated  20th  Deoemher  I8G5,  made  between 
the  said  Eliza  Davis  and  the  said  Alfred  Allen 
Davis,  and  a  certain  trustee  therein  named,  by  and 
on  behalf  of,  the  said  Eliza  Davis,  and  executed  by 
the  said  parties  thereto,  which  provides  (^inter  a/ia% 
that  in  the  event  of  the  husband  being  bound  to 
pay  any  debt  incurred  by  her,  he  should  be  em- 
powered to  deduct  same  from  the  annual  allowance 
mnde  to  bar  under  its  jprovisions. 

Further  proof  was  given  that  since  the  execution 
of  such  deed  the  said  Kliza  Davis  had  lived 
separate  and  apart  from  her  said  husband,  Alfred 
Allen  Davis,  and  had  received  by  monthly  payments 
the  annuity  of  100L  per  annum,  covenantea  to  be 
paid  by  the  said  Alfred  Allen  Davis  under  the  said 
deed  of  separation. 

Evidence  was  also  adduced  that  on  Ist  Aug.  1868 
the  said  Eliza  Davis  (accompanied  by  a  certain 
man)  had  entered  into  an  agreement  to  hold  and 
occupy  for  the  term  of  three  years,  Ko.  4,  Caroline- 
cottages,  St.  Ann*8-road,  Brixton-road,  the  house  to 
which  the  goods  obudned  were  taken,  and  tliat  she 
had  left  the  said  house  speedily  after  the  receipt  of 
the  said  goods,  carrying  with  her  a  portion  of  the 
said  goods,  and  that  she  the  said  Eliza  Davis  pawned 
the  major  part  of  such  goods  so  carried  away. 

Proof  was  likewise  given  that  the  said  Eliza  Davis 
had  lived  with  the  man  before  mentioned  as  his 
wife  in  one  lodging,  from  18th  July  to  6th  Aug. 
1868,  and  in  another  lodging  from  6th  Aug.  to  about 
dlst  Aug.  1868. 

It  was  contended  for  the  prisoner  that  there  was  a 
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substantial  varlaoce  between  the  false  pretences 
charged  in  the  indictment  and  the  false  pretences 
sworn  to  in  the  evidence,  also  that  the  false  pretences 
sworn  to  were  not  within  the  meaning  of  the  Act, 
and  that  the  evidence  showed  that  the  goods  were 
iiot  obtained  by  means  of  the  representations  and 
pretences  alleged. 

The  court,  after  argument,  refused  to  stop  the 
case,  Iiolding  there  was  eridence  in  support  of  the 
false  pretences  alleged,  to  go  to  the  jury,  who  con- 
victed the  said  Eliza  Davis  as  above  stated. 

The  court  thereupon  reserved  the  question  follow- 
ing for  the  consideration  of  the  Justices  of  either 
bench  and  of  the  Barons  of  the  Exchequer. 

Whether  there  was  any  evidence  in  law  as  to  the 
false  pretences  alleged  in  the  indictment,  and  as  to 
the  obtaining  goods  by  false  pretences  to  justify  the 
court  in  leaving  the  case  to  the  decision  of  the 
jury. 

The  court  respited  judgment  and  consented  to 
admit  the  defendant  to  bail,  which,  however,  she 
has  not  given,  and  she  has  consequently  been  com- 
mitted to  prison,  there  to  remain  until  such  question 
should  be  considered  and  determined,  unless  she 
previously  give  bail. 

£.  RiCHAKD  Adams,  Chairman. 

No  counsel  appeared  on  either  side. 

By  the  Cou&t. — ^There  was  abundant  evidence  at 
the  trial  to  sustain  the  conviction. 

Conuidim  qffirmetL 


Kbo.  v.  James  Shickle. 

iMTceny  —  Yavaag  partrk^ea, 

Ywing  partridges  were  reared  from  eggs  ^  a  common 
hen ;  they  could  fly  a  little,  but  still  remained  with  the 
hen  as  her  brood,  and  slq>t  under  her  wings  at  night, 
and  from,  their  inability  to  escape  were  practically 
in  the  power  and  dominion  qf  the  prosecutor, 

Bddf  that  they  might  be  this  subject  of  larceny. 

Case  reserved  for  the  opinion  of  this  Court  by 
Cockbum,  C.  J. 

James  Shickle  was  tried  before  me  at  the  last 
Assizes  for  the  county  of  Suffolk,  on  an  indictment 
for  larceny,  for  stealing  eleven  tame  partridges. 

There  was  no  doubt  that  the  prisoner  had  taken 
the  birds  amimo  furandi;  but  a  question  arose 
whether  the  birds  m  question  could  be  the  subject 
of  larceny,  and  the  prisoner  having  been  convicted, 
I  reserved  the  point  for  the  consideration  of  the 
court. 

The  birds  in  question  had  been  reared  from 
^ggs  which  had  been  taken  from  the  nest  of  a  hen 
partridge,  and  which  had  been  placed  under  a  com- 
mon hen.  They  were  about  three  weeks  old,  and 
could  fly  a  little.  The  hen  had  at  first  been  kept 
VJk6et  a  coop  in  the  prosecutor's  orchard,  the  young 
birds  running  in  and  out,  as  the  brood  of  a  hen  so 
confined  are  wont  to  do.  The  coop  had,  however, 
been  removed,  and  the  hen  set  at  liberty,  but  the 
voung  birds  still  remained  about  the  place  with  the 
hen  as  her  brood,  and  slept  under  her  wings  at 
night. 

It  is  well  known  that  birds  of  a  wild  nature, 
reared  under  a  common  hen,  when  in  the  course  of 
nature  they  no  longer  require  the  protection  and 
assistance  of  the  hen,  and  leave  her,  betake  them- 
selves to  the  woods  or  fields,  and  after  a  short  time 
differ  in  no  respect  from  birds  reared  under  a 
wild  hen  of  their  own  species.  The  birds  in  question 
were  neith^  tame  by  nature  nor  reclaimed.  If  they 
could  be  said  to  be  tame  at  all,  it  was  only  that  their 
instinct  led  them  daring  their  age  of  helf^essness 
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to  remain  with  the  hen.  On  their  attachment  to 
the  hen  ceasing,  the  wild  instincu  of  their  nature 
would  return,  and  would  lead  them  to  escape  from 
the  dominion  and  neighbourhood  of  man.  On  the 
other  hand,  from  their  instinctive  attachment  to  the 
hen  that  luul  reared  them,  and  from  their  inability 
to  escape,  they  were  practically  in  the  power  and 
dominion  of  the  prosecutor.  The  question  is 
whether,  under  the  circumstances,  there  can  be  sucb 
property  in  birds  of  this  description  as  can  b& 
the  subject-matter  of  larceny. 

The  prisoner  is  at  large  on  bail.  If  the  court 
should  be  of  oiunion  that  the  conviction  should  be 
affirmed,  he  is  to  come  up  for  judgment  at  the  next 
assizes,  and  is  to  be  sentenced  to  six  weeks'  im- 
prisonment with  hard  labour.     A.  £.  Ck>OKBURN. 

Douglas  for  the  prisoner. — Partridges  are  birds 
feixe  natwye,  and  not  the  subject  of  larceny.  There 
was  nothing  to  prevent  these  young  birds  escaping. 

BoviLL,  C.  J.— The  question  is  whether  these 
young  partridges,  under  the  circumstances,  were 
the  subject  of  larceny.  It  Is  found  in  the  case  thafr 
from  their  instinctive  attachment  to  the  hen  that 
reared  them,  and  from  their  inability  to  escape,  they 
were  practically  in  the  power  and  dominion  of  tho 
prosecutor.  This  case  Is  similar  to  lieq.  v.  Cor^, 
10  Cox  C.  C.  28,  where  Channell,  B.  held  "that 
young  pheasants  hatched  by  a  hen  and  under  tho 
care  of  the  hen  in  a  coop  in  a  field  at  a  distance 
from  a  dwelling-house  were  the  subjects  of  larceny,, 
and  directed  the  jury  that  "  as  a  matter  of  law  ho 
had  no  difficulty  in  telling  them  that  the  pheasants 
in  question  having  been  hatched  by  hens  and 
reared  in  a  coop  were  tame  pheasants  at  the  time 
they  were  taken,  whatever  might  have  been  their 
destiny  afterwards.  Being  thus,  the  prosecutor  had 
such  a  propertv  in  them  that  they  would  become 
the  subject  of  larceny,  and  the  inquiry  for  stealing 
them  would  be  of  precisely  the  same  nature  as  if 
the  birds  had  been  common  fowls  or  any  other 
poultry,  the  character  of  the  birds  in  no  way  affect- 
ing the  law  of  the  case,  but  only  the  question  of 
identity."  The  question  in  this  case  was  whether  at 
the  time  the  young  partridges  were  stolen  the  pro- 
secutor had  such  a  property  in  them  that  they 
could  be  the  subject  of  larceny.  At  the  time  when 
hatched  they  were  tame  birds,  and  had  never  ceased, 
to  be  so,  and  were,  therefore,  the  subject  of  property. 

Chaitsell,  B.  concurred. 

Btles,  J. — ^The  only  distinction  between  this  case 
and  that  of  wild  birds  or  animals  reclaimed  anJ 
brought  under  the  dominion  of  man  is  here  that 
they  were  born  tame  and  had  not  become  wild. 

Blackbubn  and  Lush,  JJ.  concurred. 

^  Conviction  affirmied*. 


Beg.  v.  Chables  Pbikce. 

Larceny— 'Agent  parting  with  property. 

A  cas/iier  of  a  bank  has  a  general  authority  to  part  witlk- 
his  enmlwer's  money  in  payment  of  such  clieques  as  he 
may  tnink  genuine  : 

Where,  therefore,  money  has  been  obtained  from  a  cashier 
at  a  bank  on  a  forged  cheque  knowingly,  it  does  not 
amount  to  the  crime  of  larceny. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Common  Serjeant  of  the  City  of  London. 

Charles  Prince  was  fried  before  me  at  the  August 
session  of  the  Central  Criminal  Court,  on  an  in- 
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dictment  charging  him,  in  the  first  count,  with 
stealing  money  to  the  amount  of  100/.,  the  property 
of  Ueniy  Allen ;  in  the  second  count  with  receiving 
the  same  knowing  it  to  hare  heen  stolen ;  and  in 
two  other  counts  the  ownership  of  the  monej  was 
laid  in  the  London  and  Westminster  Bank. 

It  appeared  in  evidence  that  the  prosecutor, 
Henry  Allen,  had  paid  moneys  amounting  to  900/. 
into  the  London  and  Westminster  Bank  on  a  deposit 
account  in  his  name,  and  on  the  27th  April  1868, 
that  sum  was  standing  to  his  credit  at  the  bank. 
On  that  day  the  wife  of  Henry  Allen  presented  at 
the  bank  a  forged  order  purporting  to  be  the  order 
of  the  said  Henry  Allen  for  payment  of  the  deposit, 
and  the  cashier  at  the  bank  believing  the  authority 
to  be  genuine,  paid  to  her  the  deposit  and  interest 
in  eight  bank  notes  of  1001  each  and  other  notes. 

Among  the  notes  of  100/.  was  one  No.  72,799, 
dated  19th  Nov.  1867. 

On  the  Ist  July  1868,  the  wife  of  Henry  Alien 
left  him  and  his  'house,  and  she  and  the  prisoner 
were  shortly  afterwards  found  on  board  a  steam- 
boat at  Queenstown,  on  its  way  from  Liverpool  to 
New  York,  passing  as  Mr.  and  Mrs.  Prince,  Mrs. 
Allen  then  having  in  her  possession  nearly  all  the 
remainder  of  the  notes  obtained  from  the  bank. 

The  note  for  lOOL  No.  72,799,  was  proved  to  have 
been  paid  away  by  tne  prisoner  in  payment  for  some 
sheep  in  May  1868,  and  he  said  he  had  it  from 
Mrs.  Allen. 

Upon  this  evidence  it  was  objected  by  prisoner's 
counsel  that  the  counts  alleging  the  property  in 
Henry  Allen  must  fail,  as  the  note  had  never  been 
in  his  possession ;  and  that  as  to  the  other  counts, 
the  evidence  did  not  show  any  larceny  of  the  not 
from  the  bank  by  the  wife,  but  rather  an  obtaining 
by  forgery  or  false  pretences  by  her,  and  that  the 
receipt  by  the  prisoner  from  her  was  not  a  receipt 
of  stolen  property. 

I  held,  however,  that  the  forged  order  presented 
by  the  wife  was,  under  the  circumstances,  a  mere 
mode  of  committing  a  larceny  against  the  London 
and  Westminster  Bank,  and  that  the  prisoner  was 
liable  to  be  convicted  on  the  fourth  count. 

The  jury  found  the  prisoner  guilty  on  that  count, 
and  I  respited  judgment,  and  reserved  for  the  con- 
sideration, of  the  court  the  question  whether  the 
obtaining  the  note  from  the  bank  by  Mrs.  Allen, 
under  the  circumstances  stated,  was  a  larceny  by 
her.    If  not,  thejconviction  must  be  reversed. 

The  prisoner  remains  in  custody  awaiting  judg- 
ment. Thomas  Chasibebs. 

A.  J,  H.  CoUins  for  the  prisoner. — The  prisoner 
was  convicted  on  the  fourth  count  of  receiving  the 
money,  knowing  it  to  have  been  stolen  from  the 
London  and  Westminster  Bank,  and  therefore,  if 
there  was  no  larceny  committed  on  the  bank,  the 
conviction  must  be  quashed.  In  Story  on  Agency, 
par.  114,  it  is  said :  '*  It  may  be  stated  as  a  general 
proposition,  that  the  officers  of  a  biyik  are  held 
out  to  the  public  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice,  and  course 
of  business  of  such  institutions,  and  that  their 
acts,  within  the  scope  of  such  usage,  practice,  and 
course  of  business,  bind  the  bank  in  favour  of 
third  persons  having  no  knowledge  to  the  contrary. 
The  cashier  of  a  bank  is  usually  intrusted  with 
all  the  funds  of  the  bank  in  cash,  notes,  bills,  and 
other  cfioses  in  action,  to  be  used  from  time  to  time 
for  the  ordinary  and  extraordinary  exigencies  of 
the  bank."  And  in  par.  115  :  ''If  the  cashier  of  a 
bank  should  pay  to  a  bona  fide  holder  a  forged 
cheque  drawn  upon  the  bank,  the  payment  could 
not  be  recalled,  it  would  be  obligatory ;  for  it  is 
within  the  duty  of  the  cashier  to  answer  drafts 
drawn  on  the  bank,  and  the  bank  entrusts  him  with 
an  implied  authority  to  decide  upon  the  genuine- 


ness of  the  handwriting  of  the  drawer  of  the  cheque 
when  presented  for  payment:"  {Bank  of  United 
States  V.  Bank  of  Georgia,  10  Wheat.  R.  332.)  So 
also  in  Chambers  y.  Miller,  32  L.  J.  30,  0.  P.,  it  was 
held  that  the  transfer  of  money  by  a  cashier  of  a 
bank  in  payment  of  a  cheque  drawn  by  a  person 
who  has  no  assets  at  the  bank  is  complete,  and  the 
cashier  has  no  right  to  take  the  money  back  from 
the  payee  by  force,  and  the  bank  could  not  have 
recoT^ed  from  the  payee  in  an  action.  [Black- 
BUBK,  J. — ^There  the  cheque  was  a  genuine  one,  but 
the  drawer's  account  was  overdrawn.  That  case  is 
clear  enough.]  In  Reg.  v.  Jackson,  1  Moo.  C.  C. 
119,  where  a  pawnbroker's  servant,  who  had 
a  general  authority  from  his  master  to  act  in 
his  business,  delivered  up  a  pledge  to  the 
pawnor  upon  receiving  a  parcel  which  he  sup- 
posed to  contain  diamonds,  and  under  that  belief 
parted  with  the  pledge  entirely,  but  the  parcel 
contained  stones  of  no  value,  this  was  holden  to  be 
no  larceny,  because  the  servant  who  had  a  general 
authority  from  the  master  parted  with  the  property 
and  ownership,  not  merely  with  the  possession.  So 
in  Reg.  v.  Adams,  1  Den.  38,  C.  C,  where  the  prisoner 
went  to  a  shop  with  a  forged  order,  and  obtained 
from  the  shopkeep^  a  quantity  of  bacon  and  hams, 
the  shopkeeper  believing  the  order  to  be  a  genuine 
one,  this  was  holden  not  to  be  a  larceny.  In  1  Hale's 
P.  C.  606,  it  is  said  "  If  A.  comes  to  B.  and  by  a 
false  messacce  or  token  receives  money  of  him,  and 
carries  it  away,  it  is  no  fdony,  but  a  cheat,  punish- 
able by  indictment  at  common  law,  or  upon  the 
statute  of  33  Hen.  8,  c.  1,  by  setting  in  the  pillory .*• 
See  also  Roscoe  C.  L.  612.  The  same  point  was 
determined  in  Rex  v.  Parks,  2  East  P.  C.  671,  .and 
Rex  V.  Atkinson,  2  East  P.  C.  673.  The  distinction 
is  between  servants  or  agents  having  a  general  or 
limited  authority  only  to  deal  with  their  master's 
property.  In  Reg.  v.  Barnes,  2  Den.  C.  C.  59,  a 
servant  had  authority  in  the  absence  of  the  chief 
clerk  to  buy  kitchen  stuff  for  his  masters,  and  to 
make  payment  to  the  seller;  the  chief  clerk  was 
authorised  to  repay  A.  for  such  purchases  on  pro- 
duction by  A.  of  a  ticket  containing  a  statement  of 
such  a  purchase  having  been  made.  A.  produced 
to  the  chief  clerk  a  ticket  containing  a  statement 
of  a  purchase  which  had  not  in  fact  bien  made,  and 
thereupon  the  chief  clerk  paid  him  2s.  BcL,  this  was 
held  not  to  be  larceny,  but  false  pretences.  So 
where  a  clerk  in  a  savings  bank  obtained  a  cheque 
from  the  manager  upon  a  false  representation  that 
a  depositor  had  given  notice  of  withdrawal,  and  for 
the  purpose  of  banding  it  over  to  the  depositor,  and 
it  was  found  to  be  the  course  of  business  that  if  a 
depositor  could  not  attend  at  the  proper  time  to 
receive  the  cheque  it  was  handed  to  the  prisoner  as 
the  agent  of  the  depositor,  this  was  held  to  be  false 
pretences,  and  not  larceny.  Upon  these  authorities 
it  is  submitted  that  this  conviction  must  be  quashed. 

Poland  for  the  prosecution. — ^This  is  a  case  of 
hurceny,  for  the  cashier  of  the  bank  had  no  power 
to  part  with  the  property  in  the  money.  No  doubt 
the  authorities  are  conflicting,  but  in  most  of  the 
cases  cited  for  the  prisoner  there  was  an  intention 
at  the  time  to  part  with  the  property  alleged  to  be 
stolen,  as  in  Reg,  v.  Adams  and  Rex.  v.  Atkinson^  As 
to  Reg.  V.  Jacksony  which  is  somewhat  like  the  pre- 
sent, the  judges  say  that  the  servant  had  a  general 
authority,  and  did  part  with  the  property  and  owner- 
ship. [BovitL,  C.  J. — ^The  cashier  of  a  bank  is 
the  only  person  who  deals  with  the  money  in  the 
till  for  the  purpose  of  paying  it  away  over  the 
counter,  and  he  is  the  person  who  is  to  judge  of  the 
genuineness  of  the  signature  to  a  cheque.]  But  the 
money  does  not  pass  to  the  payee  when  obtained  by 
a  deceit  practised  on  the  clerk.  In  Reg.  y.  Longstreet, 
1  Moo.  C.  C.  137,  it  was  held  that  getting  a  paxoel 
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from  &  carrier's  serrant  by  falsely  pretending  to  be 
the  person  to  whom  it  was  directed,  if  it  be  taken, 
ammojwrcmdi,  is  a  larceny.  [Blackburn,  J.— There 
the  servant  had  no  authority  to  part  with  the  owner- 
ship to  any  but  the  right  person.]  The  carrier's  ser- 
Tant  would  have  the  same  authority  as  the  cashier  to 
decide  as  to  the  identity  of  the  person  owning  the 
parcel  The  bank  clerk  can  scarcely  hare  power  to 
give  away  money  on  what  turns  out  to  be  a  flC" 
titious  cheque.  In  Bex,  v.  WiOdns,  1  Leach,  C.  C.  520, 
where  the  prisoner,  ammofwrandi^  obtained  by  a  false 
pretence  hate  from  the  prosecutor's  servant,  who 
was  sent  to  deliver  at  a  particular  place,  this  was 
holden  to  be  larceny.  [Blackbubn,  J. — ^There  the 
servant  had  no  authority  to  part  with  the  property  at 
lUl.]  In  Bex  y.  SmaUy  8  C.  &  P.  46,  where  a  servant 
was  sent  with  goods  and  change  for  a  crown  piece  to 
a  particular  house,  and,  on  the  way,  the  prisoner 
met  the  servant  and  fraudulently  induced  him  to 
part  with  the  goods  and  change  for  a  bad  crown 
piece,  this  was  held  to  be  larceny.  In  the  note  to 
that  case  is  the  following  passage :  "2  Fost  P.  C. 
673 ;  1  Leach  520 :  Roscoe,  p.  493.  In  that  case 
Gkmld,  J.,  in  stating  the  reasons  of  the  judgment, 
laid  down  the  following  rules  as  clearly  settled ; 
that  the  possession  of  personid  chattels  follows  the 
right  of  property  in  them;  that  the  possession  of 
the  servant  was  the  possession  of  the  master,  which 
could  not  be  diyested  by  a  tortious  taking  from  the 
savant ;  that  this  rule  held  in  aU  cases  where  ser* 
rants  had  not  the  absolute  dominion  over  the  property, 
but  were  only  intrusted  with  the  care  or  custody  of  it 
for  a  particular  purpose."  In  Beg.  y.  Stewart^  I  Ck>x 
C.  C.  174,  where  goods  were  ordered  by  the  prisoner 
to  be  sent  to  a  particular  place ;  and  they  were  bo 
sent  by  a  servant  who  had  orders  not  to  part  with 
them  without  the  price,  and  the  prisoner  induced 
the  servant  to  take  a  yalueless  cheque  as  payment, 
and  so  obtained  the  goods,  this  was  holden  to  be  lar- 
ceny. On  these  grounds  it  is  submitted  that  the 
conviction  was  good. 

BoviLL,  C.  J. — ^I  am  of  opinion  that  this  convic- 
tion cannot  be  supported.  The  distinction  between 
larceny  and  false  pretences  is  very  material.  The 
one  is  a  felony  and  the  other  a  misdemeanor ;  and 
although,  by  reason  of  modem  legislation,  it  has 
become  not  of  so  much  imx)ortance  as  formerly,  it 
is  still  desirable  to  keep  up  the  distinction,  be- 
cause in  point  of  law  there  must  be  a  taking  of 
the  property  against  the  will  of  the  ovmer,  which 
is  the  essence  of  the  crime  of  larceny.  The  autho- 
rities cited  by  the  counsel  for  the  prisoner  show  that 
where  the  property  has  been  obtained  voluntarily 
from  the  owner,  or  a  servant  acting  within  the 
scope  of  his  authority,  the  offence  does  not  amount 
to  larceny.  The  cases  cited  for  the  prosecution 
were  cases  where  the  servant  vriio  parted  with  the 
proper^  had  a  limited  authority  only.  In  the  pre- 
sent case  the  cashier  of  the  bank  was  acting  within 
his  autiiority  in  parting  with  the  possession  and 
property  in  the  money.  And  if,  as  in  this  case, 
that  was  done  with  the  intention  of  divesting  his 
employers  of  the  property,  the  conviction  cannot 
be  sustained.  Under  these  circumstances  the  con- 
viction must  be  quashe^. 

Chanitell,  B. — ^I  am  of  the  same  opinion.  The 
cases  cited  for  the  prisoner  are  distinguishable  from 
those  cited  for  the  prosecution.  In  the  one  set  of 
cases  the  servant  was  acting  under  a  general 
authority ;  in  the  other,  under  a  special  authority. 
If  the  transaction  is  one  where  the  servant  had  a 
general  authority,  and  he  has  done  all  that  he 
intended  to  do  in  order  to  pass  the  property,  the 
property  passes  from  the  master.  Therefore,  here 
the  money  passed  to  Mrs.  Allen,  and  cannot  be 
said  to  have  been  stolen.    The  conviction  is  bad. 


Byles,  J. — I  am  of  the  same  opinion.  My  judg- 
ment is  founded  on  the  weight  and  balance  of 
authority. 

Blackbubn,  J. — In  the  old  times  larceny  was  a 
capital  felony,  and  the  taking  of  the  property  stolen 
must  have  been  proved  to  have  bc^n  against  the 
will  of  the  owner.  The  courts  held  that  where  the 
owner  intended  to  part  with  the  property  in  the 
thing  alleged  to  have  been  stolen  that  was  not 
larceny ;  and  also  that  where  the  servant  or  agent 
had  a  general  authority  to  part  with  his  employer's 
property  in  the  management  of  (the  business,  there 
the  offence  was  not  larceny  if  he  intended  to 
part  with  the  property  wrongfully  obtained.  The 
case  was  different  if  the  servant  or  agent  had  not 
authority  to  part  with  the  property.  The  difficulty 
is  to  decide  whether  a  given  case  falls  within  the 
one  class  or  the  other.  Where  a  servant  has  no 
general  authority  to  deal  with  his  master's  pro- 
perty, but  he  is  told  to  deliver  a  parcel  to  A.  B. 
and  no  one  else,  then  he  is  acting  under  a  limited 
authority,  and  it  was  held  by  the  judges  that  a 
person  obtaining  the  parcel  horn  the  servant  by 
fraud  was  guilty  of  larceny.  The  same  judges  had 
a  short  time  previously  decided  the  case  of  Bex  v. 
Jackson,  A  cashier  of  a  bank  has  a  general  autho- 
rity to  part  with  his  master's  money  if  a  person 
presents  a  cheque  to  him,  if  he  boUeves  the  cheque 
to  be  a  genuine  one,  and  if  he  does  so,  and  it  turns 
out  to  be  a  forged  cheque,  the  offence  is  not  larceny. 

LiTSH,  J. — I  am  of  the  same  opinion.  The  cashier 
of  a  bank  is  placed  at  the  counter  for  the  purpose 
of  parting  with  the  money  of  his  masters  in  pay- 
ment of  cheques  as  he  thinks  fit.  In  this  case  the 
money  was  parted  with  by  the  cashier  to  Mrs. 
Allen  for  a  cheque  which  he  believed  to  be  genuine. 
It  is  not  a  case  of  larceny  therefore. 

Conviction  quashed, 


Monday,  Nov.  16, 1868. 

(Before  Bovill,    C.  J.,    Chanttell,   B.,   Btles, 
Blackbubn,  and  Lush,  JJ.) 

Reo.  V,  Ralfh  Bassow. 

Bcqte — What  amounts  to. 

The  prosecutrix  with  her  baby  in  her  arms  teas  lying  in 
bed  between  sleeping  and  waking,  and  her  husband  was 
asleep  beside  her.  She  was  completely  awakened  by  a 
man  having  connection  with  her,  and  pushing  the  baby 
aside.  Almost  direct^  she  was  completely  awakened 
she  found  the  man  was  not  her  husband,  ana  awoke  l^er 
husband: 

Held,  that  a  conviction  for  a  rape  upon  this  evidence 

could  not  be  sustained 

Case  reserved  for  the  opinion  of  the  Court  by 
Fitzroy  Kelly,  C.  B.,  at  the  Liverpool  Summer 
Assizes  1868. 

This  was  an  indictment  for  rape. 

An  alibi  was  set  up,  and  a  great  deal  of  evidence 
given  for  and  against  it,  but  the  jury,  to  my  entire 
satisfaction,  found  the  prisoner  guilty. 

The  question  is,  whether  the  offence,  as  proved, 
amounted  in  point  of  law  to  a  rape. 

This  question  depended  entirely  upon  the  eyidence 
of  the  prosecutrix,  Harriet  Geldart,  which  was  as 
follows : — ^I  and  my  husband  lodge  together  at  William 
Gamer's.  We  sleep  up  stairs  on  the  first  floor,  and 
were  in  bed  together  on  the  night  of  Saturday,  the 
21st  June.  I  went  to  bed  about  twelve  o'clock,  and 
about  two  o'clock  on  Sunday  morning  I  was  lying 
in  bed,  and  my  husband  beside  me.  I  had  my  baby 
in  my  arms,  and  was  between  waking  and  sleeping. 
I  was  completely  awakened  by  a  man  having  con- 
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necUon  with  me,  and  pushing  the  babj  aside  oat  of 
my  arms.  He  was  having  connection  with  me  at 
the  moment  when  I  completely  awoke.  I  thought 
it  was  my  husband,  and  it  was  while  I  could  count 
five  after  I  completely  awoke,  before  I  found  it  was 
not  my  husband.  A  part  of  my  dress  was  orer  my 
face,  and  I  got  it  off  and  he  was  moring  away.  As 
soon  as  I  found  it  was  not  my  huslumd,  I  pulled 
my  husband's  hair  to  awake  him.  The  prisoner 
jumped  off  the  bed. 

On  cross-examination  she  added :  Till  I  got  my 
dress  off  my  face,  I  thought  it  was  my  husband. 
After  he  had  finished  I  pulled  the  dress  off  my  face. 
I  was  completely  awakened  by  the  man  haying  con- 
nection with  me,  and  the  baby  being  moved. 

On  re-examination  slie  said :  The  baby  was  piuhed 
on  further  into  the  bed. 

The  jury  found  this  evidence,  as  I  have  stated  it, 
to  be  true. 

Upon  these  facts  the  prisoner's  counsel,  Mr. 
Cottingham,  submitted  that  the  indictment  was  not 
sustained,  and  quoted  1  Russell  on  Crimes,  edit,  of 
1843,  G77;  It  v.  Jackion,  Rus.  and  ^Ry.,  487; 
Mm,  y.  Saunders,  8  C.  &  P.  265;  It  t.  Williams^ 
8  C.  &  P.  286;  R^.  v.  CampUn,  1  Den.  0.  C.  89; 
Heg,  V.  Fletcher,  2  Dears.  68 ;  and  8  Cox  C.  C.  131 ; 
was  also  referred  to. 

I  thought,  especially  on  the  authority  of  the  judg 
ment  delivered  by  Lord  Campbell  in  liea.  ▼•  Fletcher^ 
that  the  case  was  made  out,  inasmuch  as  it  was 
8ufl9cient  that  the  act  was  done  by  force,  and 
without  consent  before  or  afterwards ;  that  the  act 
itself,  coupled  with  the  pushing  aside  the  diild, 
amounted  to  force,  and  there  was  certainly  no  con- 
sent before,  and  the  reverse  immediately  afterwards ; 
but  I  reserved  the  point  for  the  Court  of  Criminal 
Appeal. 

FiTZSOT  KSLLY. 

No  counsel  appeared  on  either  side. 

BoviLL,  C.  J.— We  hare  considered  this  case.  It 
does  not  appear  that  the  prosecutrix  was  asleep  or 
unconscious  at  the  time  when  the  first  act  of  con- 
nection was  committed.  What  was  done  was, 
therefore,  with  her  consent,  though  that  was  ob- 
tained by  a  fraud.  We  are  of  opinion  that  this  case 
comes  within  that  class  of  cases  in  which  it  has 
been  decided  that  where,  under  such  circumstances, 
consent  has  been  obtained  by  fraud,  the  offence 
does  not  amount  to  rape. 

The  rest  of  the  court  concurred, 

Conviciion  qucuhed. 


KISI   PBIXJS. 


COURT  OF  COMMON  PLEAS. 

Monday,  Dec,  7, 1868. 

(Before  Kbatckg,  J.  and  a  Special  Jury.) 

Jackson  v.  Sib  R.  MATMB.(a) 

Libel— PoKce'sheetg —  Privileges. 

It  was  stated  in  the  police-slieets  issued  and  read  to  the 
metropolitan  police  tliat  the  plaintiff,  an  injector  of 
hackney  carnages,  had  been  dismissed  for  having  made 
out  accounts  for  amounts  claimed  to  be  due  from  him, 
^•c.,  founded  on  a  misrepresentation  of  duties  alleged 
to  have  been  performed,  ^c. 

Held,  that  the  publication  was  a  libel  and  was  not  privi" 
leged. 

This  was  an  action  by  the  plaintiff  to  recover 
damages  for  a  libel  contained  in  a  police-sheet  noti- 
fying to  the  metropolitan  police  force  the  fact  of  the 


(a)  Beported  by  F.  0.  Cbuhp,  Esq.,  Bancister-at-Law, 


dismissal  of  the  plaintiff  from  the  office  of  an  inspector 
of  hackney  carriages  in  the  metropolitan  district, 
and  the  grounds  thereof.  The  pliuntiff  had  been 
twenty-seven  years  in  the  police  force,  and  in  1860  was 
appointed  an  inspector  of  hackney  carriages  for  the 
metropolis,  from  which  office  he  was  dismissed  by 
Sir  Richard  Mayne  in  Nov.  1866.  The  salary  was 
120/.  per  year,  and  by  the  police  regulations  an  in- 
spector of  hackney  carriages  was  allowed  the 
expenses  of  omnibuses,  but  not  cabs,  and  also  Ic 
per  day  for  refreshment  when  more  than  a  mile 
from  his  home.  Col.  Paschal  was  the  chief  of  the 
hackney  carriage  department  of  the  police,  and  the 
inspector's  accounts  wero  examined  by  him  previous 
to  their  being  allowed.  There  was  a  daily  return 
of  the  distances  traversed  by  each  inspector,  and 
also  of  their  expenses,  and  Col.  Paschal  tested  the 
accounts  by  the  inspectors'  statements  and  a  con- 
sideration of  the  business  they  had  been  engaged  in 
from  day  to  day.  He  was  called  as  a  witness  by 
the  plaintiff,  and  said  that  he  had  no  dissatisfaction 
to  express  as  to  the  plaintiff's  accounts,  and  the 
plaintiff  said  there  was  no  compUiint  against  him 
previous  to  the  dismissal,  and  that  he  had  what  was 
known  in  the  foroe  as  a  "  clean  sheet."  In  Aug. 
1866,  for  some  cause  or  other  not  stated,  Sir 
Richard  Mayne  appointed  Mr.  May,  the  chief  clerk 
in  ScotUnd-yanl,  and  Inspector  Walker,  to  examine 
the  accounts  of  the  inspectors  of  hackney  carriages 
(of  whom  there  were  four  only),  that  had  been  passed 
by  Col.  Pasdial.  These  two  gentlemen  took  a  given 
month,  and  selected  four  days  out  of  that  month,  and 
examined  the  inspectors  personally  as  to  their  ex- 
penses on  those  days,  and  reported  to  Sir  R.  Mayne 
unfavourably  as  r^^ards  the  plaintiff  and  two  others. 
Sir  R.  Mayne  came  to  the  conclusion  that  there  was 
not  a  proper  control  kept  over  the  expenditure  in 
this  department,  and  first  virtually  suspended  Col. 
Paschal  and  three  of  the  four  inspectors,  including, 
the  plaintiff,  and  subsequently  dismissed  them. 
CoL  Paschal  appealed  to  the  Home  office  and  was 
reinstated  by  Mr.  Walpole,  but,  as  the  Attorney- 
General  said,  with  a  caution.  It  is  the  practice  to 
send  round  to  the  different  metropolitan  police 
stations  printed  sheets  or  circulars  from  time  to 
time  containing  the  names  of  all  persons  in  the 
force  who  have  been  fined,  suspended,  dismissed,  or 
in  any  other  way  censured  for  misbshaviour,  and 
these  sheets  are  read  out  publicly  to  the  men  at 
each  station,  and  for  the  publication  and  reading 
out  to  the  men  of  the  following  entry  on  one  of 
such  police  sheets  this  action  was  brought : — 

lAspaotor  Jsokson,  disnaiasod  for  faarinc  made  oat  ao- 
oonnts  for  paymentB  daimed  to  be  due  to  fiim,  founded  on 
misrepresentation  of  duties  alleged  to  hare  been  performed, 
expenses  ohaiyed  not  inoorrod,  and  in  many  caaee  ezpenaee 
bemg  charged  which*  if  inonned,  were  not  anthoriaed  kg 
any  regulation.    (Fay  to  the  Mth  ult.)— B.)C. 

A  correspondence  ensued,  and  some  of  the  claims 
at  first  disallowed  were  afterwards  allowed  by  Sir 
Richard  Mayne. 

Plaintiff  in  his  evidence  said  that  none  of  the 
charges  were  improper. 

Parry,  Serjt.  and  Littler  appeared  for  the  plaintiff. 

The  Attorney- General  (Sir  J.  B.  Karslake)  and 
F.  M,  White,  for  the  defeudiCht 

The  Attorney' General  submitted  that  the  publica- 
tion was  a  privileged  communication,  and  upon  this 
point  the  learned  judge  reserved  leave  to  him  to 
move.  And  he  further  submitted  to  the  jury  that 
for  the  dismissal  no  action  would  lie  against  Sir 
R.  Majme,  as  he  undoubtedly  had  the  power  to  dis- 
miss the  plaintiff ;  and  as  to  the  publication  of  the 
grounds  of  dismissal  and  reading  them  to  the  forces 
that  was  beneficial  to  the  discipline  of  the  police 
force ;  and  he  would  also  call  evidence  as  to  the 
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muner  in  which  the  plaintiff  had  explained  his 
diarges  for  expenses. 

Keativg,  J.,  in  directing  the  jury,  said  that  the 
oolj  question  raised  by  the  pleadings  was  whether 
the  document  complained  of  had  been  published  by 
Sir  &  ftlnyne,  but  the  Attorney-General  had  ad- 
mitted the  publication,  and  therefore  that  question 
WIS  at  an  end.    In  his*(Eeating,  J.'s)  opinion  the 
publication  in  question  was  a  libel,  but  the  jury 
vere  not  bound  to  adopt  that  opinion,  because  the 
liir  was  that  the  question  of  libel  or  no  libel  was 
lor  the  jury  alono.    For  the  purposes  of  the  day  he 
directed  theoi  that  the  occasion  of  the  publication 
did  not  make  the  communication  privileged.    If 
thej  should  find   for  the  plaintiff,  the  question 
of  damages  would  require  weir  serious  considera- 
tion.   They  could  give  damages  only  for  the  injury 
sustained  by  the  libel,  and  must  not  take  into  con- 
aideratiou  the  loss  sustained  by  the  plaintiff  from 
lieing  dismissed  from  the  police  force,  because  the 
Act  of  Parliament  left  all  dismissals  to  the  discre- 
tion of  the  Commissioner  of  Police,  and  he  was 
accountable  in  that  matter  only  to  the  Home  Secre- 
tsiy,  and  not  to  this  court.    The  main  matter  upon 
which  the  parties  differed  in  their  evidence  was 
whether  the  plaintiff  had  admitted  that  he  had 
duuged  omnibus  fare  on  occasions  when  he  walked. 
ICr.  May  and  Superintendent  Walker  stated  that  he 
made  this  adoaission,  whilst  the  plaintiff  positively 
swore  that  he  never  said  so;    but  in  truth  this 
matter  raised  only  an  incidental,  and  not  a  main 
question  in  the  cause. 

The  jury  retired  to  consider  their  verdict,  but 
were  unable  to  agree,  and  after  several  hours'  deli- 
beration were  discharged  without  a  verdict. 


COURT    OF   APPEAIi    IN    OHAKCEBT. 

Beported  by  Thokai  Bbookkbakk  and  E.  Stewart 
BocHB,  Eaqrs.,  BaiTiAten-at>Law. 

Ju7y  27  oTuf  28, 1868. 

(Before  the  Lords  Justicbs.) 

The  London,  Chatham,  ast>  Dovbs  Railway 
CoMPAKT  V.  Thb  Mayor,  Aldbrmxh,  ahd 
Commons  of  thb  City  of  London. 

The  HoBwm  Valley  Improvement  Act  1864,  state.  27  ff 
28  Vict,  c.  61  (tjoccd  and  Personal  Acta) — Primary 
meamng  of  the  vorda  **  street  or  roadway" 

Tku^  the  word  *'  street"  ma^  include  the  houses  abut' 

ting  or  fronting  upon  a  pubhc  thoroughfare,  as  well  as 

the  actualroadway  orfootways^yet  the  strict  andprimd 

fade  meanina  of  the  toord  **  street"  is  confined  to  the 

roadway  oma  footways* 

Aocar^nghf,  in  the  construction  of  the  Holbom  Valley 
Improvement  Act  1864,  which  gctoe  the  corporation  of 
Lmdon  powers  to  construct  a  viaduct  or  raised  way 
over  Houforn  VaUe^,  and  to  make  certain  new  streets 
and  to  acquire  lands  for  the  purposes  of  the  Act ;  and 
which  by  sect,  36  enacted  that  in  any  case  in  which 
the  corporation  might  require  to  take  any  lands  aireadv 
purchased  by  the  jLondony  Chatham,  and  Dover  Rail- 
way Goo^mm/,  and  that  company  were  unwilling  to 
dispose  of  the  same,  or  require  the  same  for  the 
purjfoses  of  their  railway,  it  should  be  referred  to 
arbitration  in  manner  thereinbefore  provided:  Pro- 
vided  odways  that  ihis  provision  should  not  be  con- 
strued  to  prevent  the  corporation  taking  ail  such  lands 
of  the  rotHway  oompanu  as  might  be  required  for  the 
amstruction  of  the  viaduct  or  raised  way  of  the  line  of 
the  new  streets  authorised  by  the  Act : 

Held,  that  the  latter  provision  did  not  apply  to  a  case 
Mao.  CA&^yoL,  Y. 


where  the  corporation  required  to  take  a  piece  of  land 
already  purchased  by  the  railway  company,  but  aid  not 
require  the  same  for  the  construction  of  the  actual 
roadway  or  footways  of  the  viaduct  or  new  streets. 

The  corporation  were  accordingly  restrained  from  taking 
the  piece  of  land  till  the  matter  had  been  determinm 
by  arbitration  as  provided  by  the  Act, 

This  was  an  appeal  from  a  decision  of  Malins, 
V.  C,  refusing  the  application  of  the  plaintiffs  for 
an  injunction  to  restram  the  defendants  from  taking 
under  their  Parliamentary  powers  a  certain  piece  of 
land,  situate  on  the  south  side  of  Skinner-street  in 
the  City  of  London  and  belonging  to  the  plaintiffs, 
until  it  should  have  been  determined  by  an  arbi- 
trator, in  accordance  with  the  provisions  of  sect.  36 
of  The  Holbom  Valley  Improvement  Act  1864, 
(Stat.  37  &  28  Vict  c.  61,  Local  and  Personal  Acts) 
whether  the  said  piece  of  land  should  be  taken  by 
the  defendants  or  not. 

By  the  Act  in  question  (stat.  27  &  28  Vict  c.  61) 
sect.  2,  the  mayor,  aldermen  and  commons  of  the 
City  of  London  were  authorised  to  make  and  exe- 
cute a  certain  viaduct  or  raised  way,  new  streets 
and  improvements,  namely,  (1)  A  viaduct  or  raised 
way  for  the  purpose  of  a  highway,  street,  or  road 
commencing  oh  Hoiborn-hill  at  or  near  Ely-court, 
and  terminating  in  Skinner-street,  in  the  City  of 
London  at  or  near  the  Old  Bailey.  (2  and  3)  Cer- 
tain new  streets  specified  in  sect.  2.  ^4)  The 
widening  of  Shoe-lane  and  the  carrying  of  that  lane 
up  to  and  so  as  to  form  a  junction  with  the  road- 
way of  the  viaduct.  (5  and  6)  A  widening  of  part 
of  Farriogdon-road  and  an  alteration  of  the  levels 
of  Parriogdon-street  and  Parringdon-road.  (7)  The 
providing  of  space  for  the  erection  of  houses  and 
buildings  adjoining  to  and  near  the  viaduct  or 
raised  way,  new  streets,  and  Improvements  afore- 
said. (8)  The  stopping  up  and  permanent  appro- 
priation of  certain  streets. 

By  sect.  5,  ail  the  powers,  &c.,  contained  in  The 
London  (City)  Improvement  Act  1847  (stat.  10  &  II 
Vict,  c  280,  Local  and  Personal  Acts)  except  sect. 
19  thereof,  and  in  The  Lands  Clauses  Consolidation 
Act  1845,  except  the  part  of  that  Act  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement,  and  in  The  Lands  Clauses  Consoli- 
dation Act  Amendment  Act  1860,  were  extended 
and  applied  to  the  purposes  of  this  Act. 

Sect.  15  limited  the  time  for  exercise  of  the  com- 
pany's powers  of  the  Act,  as  to  purchase  of  lands,  to 
five  years  from  the  passing  of  the  Act. 

Sect.  16  was  as  follows : 

If  the  Yiadtict  or  raised  way  and  new  lines  of  streets  shaU 
not  be  completed  within  five  years  from  the  passing  of  this 
Act,  then  on  the  ezpiratiosi  m  such  period  the  powers  given 
by  this  Act  to  the  mayor,  aldermen,  and  commons  for  con 
stmcting  the  same  shall  cease  to  be  exercised,  except  as  to 
so  much  thereof  as  may  then  be  completed. 

Sect.  17  gave  power  to  the  mayor,  aldermen,  and 
commons  to  purchase  by  agreement,  but  not  bj 
compulsion,  additional  lands  in  the  vicinity  o£ 
the  viaduct  and  new  streets  for  the  purpose  of 
erecting  improved  dwellings  for  the  working  classes. 

Sect.  19  gave  power  to  the  mayor,  aldermen,  and 
commons  to  make,  under  the  intended  viaduct, 
raised  way,  and  new  streets,  or  any  of  them  respec- 
tively, an  arched  passage  or  covered  way  called  a 
sub- way. 

Sect  83  (so  far  as  material)  was  as  follows : 

When  the  viadnct  or  raised  way  and  new  streets  afore- 
said are  completed,  all  the  groond  laid  open  into  the  riadnot 
or  raised  way  and  new  streets  respectively,  shall  be  deemed 
to  form  part  thereof  respectively,  and  may  be  used  hy  the 
public  accordingly;  and  thenceforth  the  viaduct  or  raised 
way  and  new  streets  and  the  sewers  beneath  the  same 
reroeetively,  shaU  be  under  the  care  management,  con- 
trol, and  jurisdiction  of,  and  shall  be  maintained,  repaired, 
oleaiisid,  lighted,  watched,  paved,  metalled,  maoidaaiisea, 
and  otherwise  kept  in  proper  order  and  condition  by.  the 
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case  in  every  material  respect.  Galbway*»  case  w«« 
determined  upon  quite  a  different  point  to  the  one 
which  arises  here.  The  Act  of  Parliament  relating 
to  this  case  states  that  the  corporation  of  London  in 
carrying  out  these  great  improTements  by  making 
new  streets,  hare  authority  to  take  all  the  lands 
which  are  specified  in  the  Act,  and  they  hare 
au^ority  not  only  to  make  the  streets,  that  is  the 
Kne  of  roadway  described  in  the  preamble,  but  to 
take  what  may  be  necessary  to  enable  them  to  ac- 
complish the  making  of  those  streets  in  pursuance 
of  the  powers  conferred  upon  them  by  the  Ijegis- 
lature,  and,  if  not  laid  out  in  making  the  streets, 
^e  lands  may  be  otherwise  laid  out  and  let  at  a 
ground-rent,  and  the  ground-reuts  may  be  scdd. 
The  Legislature  has  giTen  conflicting  powers  to  two 
public  £>dies  for  public  purposes.  It  has  given  one 
set  of  powers  to  the  London,  Chatham,  and  Dover 
Railway  Company,  and  it  has  given  another  set  of 
powers  to  the  corporation  of  London,  by  which 
either  of  those  two  bodies  may  purchase  such  lands 
as  they  want  for  their  respective  undertakings,  both 
of  them  undertakings  of  an  important  character. 
The  86th  section  of  the  Act  meets  a  case  in  which 
neither  party  has  exercised  its  powers.  One  partf 
may  give  a  notice  to  take  the  land  one  day,  and  the 
next  day  or  the  next  hour  the  occupier  or  owner  of 
the  property  may  be  served  with  notice  from  the 
other  party,  and  if  both  parties  want  the  lands,  in 
such  a  case  as  that,  where  no  notice  has  been  given 
up  to  that  time,  the  matter  is  at  once  to  go  to  an 
arbitrator,  and  each  party  is  to  give  seven  daysT 
notice  in  writing  of  the  intention  to  exercise 
their  powers.  If  an  objection  is  raised  it  is  to  go  to 
the  arbitrator,  and  he  is  to  decide  what  portion  of 
the  land  shall  be  taken  by  either  party.  We  start 
therefore  with  this,  that  the  arbitrator  is  assumed 
to  be  a  person  taking  upon  himself  the  responsibility 
of  deciding  that  point,  he  being  appointed  by  the 
Board  of  Trade.  He  is  to  decide  fairly  on  behalf 
of  the  public  which  party  ought  to  be  authorised  to 
take  the  whole  or  any  part  dl  the  land  in  dispute, 
under  the  S5th  section. 

Then  comes  a  more  difficult  question,  imder  the 
86th  section  of  the  Act,  as  to  what  is  to  be  done 
when  the  London,  Chatham,  and  Dover  Railway 
have  the  land.    They  must  be  assumed  primd  Jade 
to  have  taken  it  for  the  purposes  of  their  Act,  and 
the  Legislature  has  to  deal  with  a  case  where  for  a 
public  purpose  the  company  have  made  themselves 
owners  of  the  land.    A  public  body  authorised  to 
do  certain  works  for  the  public  benefit  will  have  a 
certain  degree  of  limit  put  upon  its  powers.    It  is 
not  to  be  expected  that  one  body  is  to  yield  to  the 
other  without  the  question  in  dispute  being  taken 
into  consideration  that  is  to  be  referred  to  arbi- 
tration ;  and  the  reference  is  to  be  had  in  any  case 
where  the  company  are  imwiUing  to  dispose  of  the 
land  or  require  the  same  for  the  purpose  of  their 
own   undertaking."    The   wording   is    somewhat 
peculiar.    Mr.  Miller  ciUled  our  attention  to  the 
fact  that  they  must  not  simply  say  we  are  unwilling, 
though  we  do  not  want  it  in  the  least,  to  dispose  of 
it,  but  there  must  be  some  reason  for  their  saying 
they  are  unwilling.    It  is  put  in  the  alternative  of 
their   requiring  it  for   their    undertaking,  when 
they  say  they  are  unwilling.    It  is  not  left  to  the 
court  to  say  whether  they  are  justified  in  saying 
they  are  unwilling,  but  it   is  for  the  arbitrator 
to  settle  the  whole  matter,  and  he  acquires  his 
jurisdiction   when  they  say  they  are  unwilling, 
unless  the  corporation  are  exempted  by  the  proviso. 
The  arbitrator  must   be  supposed   to    act  fairly 
between  the  contending  parties,  and  they  are  en- 
titled to  send  it  to  the  arbitrator  unless  the  proviso 
saves  the  Corporation  from  the  necessity  of  sub- 
mitting to  the  delay  and  inconvenience  of  so  doing. 
[His  Lordship  read  the  proviso  at  the  end  of  sect.  8S 


oommifldonais,  bo«rd8,  vestries,  district  bosxds,  or 
peiaons  respectively  as  the  other  streets,  in  the  zespectiTe 
wards,  parishes,  districts,  or  places  in  which  the  viaduct  or 
raised  way  and  new  streets  respectively  will  be  sltoate. 

Sect.  34  provided  for  the  protection  of  the  works 
of  the  London,  Chatham,  and  Dover  Railway  Com- 
pany, at  the  points  where  the  viaduct  or  raiMd  way 
and  one  of  the  new  streets  authorised  by  the  Act 
crossed  the  lines  of  railway  of  that  company. 

Sect  35  was  as  follows : 

In  everv  case  in  which  the  mayor,  aldermen,  and  com- 
mons,  and  the  nSlvnj  company,  have  concurrent  powers  tor 
the  ^rarohase  of  laacU  those  powers  shall  not  be  exercised 
hv  either  party  until  after  seven  days*  notice  in  writing  of 
the  intention  to  exercise  such  powers  has  been  siven  to  the 
other  part^,  and  if  withm  those  seven  days  Uke  party  to 
whom  notice  is  given  shall  object  to  the  exercise  of  such 
powers  by  the  other ;  tiien  as  to  the  lands  ref enred  to  in  the 
notice,  neither  of  those  parties  shall  exercise  any  powers  of 
purchase  until  an  arbitrator,  to  be  appointed  by  tne  Board 
ci  Trade,  on  the  application  of  both  or  eitiier  of  the  parties, 
shall  have  deddea  whether  any,  and,  if  any,  what  portion 
of  such  lands  shall  be  purchased  by  each  or  either  of  them ; 
and  it  shall  be  the  dufy  of  the  arbitrator  to  decide  all  such 
questions  in  such  manner  as  he  may  deem  best  for  enabling 
both  parties  to  execute  their  respective  undertakings  as 
authorised  t 

Sect  36  was  as  follows : 

In  any  case  in  which  the  mayor,  aldermen,  and  commons 
sequire  to  purchase  or  take  any  lands  which  have  been 
already  purchased  or  contracted  to  be  pundiased  by  the 
London,  Chatham,  and  Dover  Bailway  Ck>mpany,  and  that 
company  are  unwilling  to  dispose  of  the  same,  or  require 
the  same  for  the  purposes  of  their  own  undertaking,  then 
it  shall  be  referred  to  arbitration  in  manner  hereinbefore 
provided  with  respect  to  the  exercise  of  concurrent  powers 
of  purchase  :  provided  always  that  this  provision  shall  not 
be  construed  to  prevent  tiie  mayor,  aldexmen,  and  commons 
purchasing  and  taking  all  such  lands  of  the  Dover  Company 
wfaioh  may  be  reqniired  for  the  construction  of  the  viaduct 
or  raised  way,  and  the  line  of  the  new  streets  by  this  Act 
anthorised. 

The  piece  of  land  in  question  was  not  required  by 
the  defendants  for  the  construction  of  the  actual 
viaduct  or  raised  way,  but  for  the  providing  of 
space  for  the  erection  of  houses  abutting  upon  the 
line  of  the  viaduct.  The  defendants,  however, 
gave  notice  to  the  plaintiffs  of  their  intention  to 
take  the  piece  of  land.  The  plaintiffs,  who  had 
previously  acquired  the  piece  of  land  under  their 
parliamentary  powers,  refused  to  dispose  of  it  to  the 
defendants,  and  insisted  that  they  were  entitled  to 
have  the  question  of  its  purchase  referred  to  arbi- 
tration, and  that  the  proviso  at  the  end  of  sect.  36 
did  not  apply  to  the  case.  The  question  in  dispute, 
therefore,  turned  mainly  upon  whether  the  words  at 
the  end  of  sect.  36,  **  the  construction  of  the  viaduct 
or  raised  way,  and  the  line  of  the  new  streets,"  were 
to  be  restricted  to  the  actual  roadway  and  footways 
of  the  viaduct  and  new  streets  authorised  to  be 
constructed,  or  whether  those  words  comprised  also 
the  line  of  houses  abutting  upon  the  viaduct  and 
new  streets.  The  Vice-chancellor  adopted  the 
latter  construction,  and  the  plaintiffs  appealed. 
Before  the  opening  of  the  appeal  it  was  agreed 
that  the  motion  for  an  injunction  should  be  turned 
into  a  motion  for  decree,  so  that  the  only  question 
in  the  suit  might  be  finally  disposed  of. 

-  Cottony  Q.  C,  and  Kehewieh  for  the  plaintiffs. 

Sir  R  Pahner,  Q.  C,  and  A.  E.  MiOer,  for  the 
defendants. 

The  above  quoted  sections  of  the  Act,  as  well  as 
others  not  so  material,  were  referred  to,  as  also  the 
London  (City)  Improvement  Act  1847,  ss.  46  and 
47 ;  and  Galloway  v.  The  Mayor  and  CommoruJty  of 
London,  L.  Bep.  I  E.  &  L  App.  34 ;  14  L.  T.  Rep. 
N.  S.  865,  was  cited. 


Lord  Justice  Paos  Wood  said.  —I  do  not  think 
we  need  trouble  you  to  reply  Mr.  Cotton.  The  case 
bQW  before  us  is  extremely  different  from  Galloway' t 
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4uid  proceeded.]    The  question  then  arises  whether 
in  the  constmction  of  tiie  viadact  or  raised  way  is 
indoded  land  which  may  be  required  by  the  corpo- 
ration  far  the  purpose  of  being  laid  out  as  building 
land  as  to  which  they  acquire  the  adyantage  of 
selliog  tiie  ground-rents,  or  whether  it  is  confined  to 
the  construction  of  the  roadway  itself,  including  the 
footway  and  ererything  necessary  to  make  a  public 
way,  and  also  whether  it  applies  to  the  houses.    As 
regards  any /Wm^ /aaa  intention  which  might  be 
ffopposed  to  militate  against  that  construction,  I  am 
not  much  impressed  with  what  has  been  said  as  to 
tiie  improbability  of  Parliament  sanctioning  any 
mxh  limitation  as  is  contended  for  by  the  plaintiffs 
in  this  case.    I  think  it  is  not  at  all  an  unreasonable 
Tiew  to  take  that  Parliament  may  hare  meant  this : 
that  whereas  we  hare  giyen  to  you,  the  corporation 
of  the  City  of  London,  power  to  make,  for  the  con- 
▼enience  of  people  frequenting  this  metropolis,  more 
Gonrenient  thoroughfares,  we  will  secure  to  the 
nubiic  that  adrantage ;  and  if  the  corporation  of 
London  want  the  thoroughfares,  we  have  authorised 
the  improrements ;  and  if  they  want  any  land  which 
the  London,  Chatham,  and  borer  Company  have, 
the  London,  Chatham,  and  Dover  Company  shall 
not  stop  the  thoroughfare.    They  shall  not  have  the 
chance  of  leaving  it  to  an  arbitrator,  for  the  Act  of 
Parliament  in  substance  says,  we,  l^e  Legislature, 
have  thought  it  of  Importance   that   the  public 
should  have  this  thoroughfare,  and  they  shall  have 
it)  and  no  arbitrator  shall  be  allowed  to  interfere  in 
the  matter.    As  regards  the  people  who  would  live 
there,   and   as    regards    the    streets   which    are 
to  be  made,  there  it  may  be  reasonable  enough 
that  the  arktrator  shall   say  whether   the  whole 
of  the  thoroughfare   is   to   be  lined   with  hand- 
some houses,    or  houses   of   a  proper  character, 
along  its  course,  or  whether  the  exigencies  of  the 
other  public  works  for  the  railway  may  not  re- 
quire that  there  shall  be  a  gap  (it  might  not  be  a 
large  gap,  but  a  small  one)  required  for  some  pur- 
poses of  the  railway.    It  is  not  for  us  to  enter  into 
that    The  arbitrator  might  say,  "You  shall  sell 
all  that  piece  of  land  coloured  red,  except  so  much, 
to  the  city  of   London;  we  think  you  want  this 
piece,  and  to  the  extent  of  that  there  may  be  a  gap." 
It  might  well  be,  as  I  suggested  to  Sir  B.  Palmer, 
that  handsome  stations  at  certain  places  might  be 
cncted  to  fill  up  the  gap,  so  as  to  form  part  of  the 
continuous  line  of  the  streets  in  the  sense  used  by 
8ir  R.  Palmer  in  his  argument,  with  houses  facing 
the  street.    There  is  no  a  priori  consideration  which 
can  induce  one  to  say  tiiat  the  land  shall  be  taken 
without  arbitration,  or,  if  there  be  an  a  priori  con- 
Bideration,  it  is  more  favourable  to  the  railway 
company  than  it  is  to  the  corporation  of  the  City  of 
London,  because  it  is  reasonable  that  the  public 
riiould  have  the  benefit  of  the  streets.    They  may 
not  be  much  interested  in  having  a  particular  class 
of  houses,  but  they  may  be  interested  very  largely 
in  having  proper  accommodation  for  the  railway 
and  its  works. 

The  case,  tiierefore,  reduces  itself  to  a  case  un- 
fettered, 1  think,  by  any  absurdity  arising  from 
such  a  construction.  A  reductio  ad  absurdttm  is  what 
has  been  attempted.  As  to  that  portion  of  the 
argument,  we  must  take  the  words  as  we  find  them 
in  the  Act  of  Parliament.  Looking  back  to  the 
former  Act  of  1847,  we  find  what  the  City  of 
London  were  to  do;  tiiey  were  to  make  Lines  of 
streets,  but  they  were  not  to  make  the  houses 
facing  the.  streets.  I  do  not  say  that  they  were 
prohibited  from  making  the  houses,  and  it  is  not 
necessary  to  express  such  an  opinion  for  the  de- 
cision of  the  case.  At  all  events,  they  were  not 
compelled  to  do  it,  and  there  was  another  mode 
provided  of  their  making  use  of  the  land.  They 
could  let  the  land  at  the  side  of  the  street  to 


other  people,  who  might  build  upon   it,  and  it 
was  a  very  valuable  power  to  them  to  be  able 
to     sell    the    ground -rents.      The    preamble   of 
the    Act    of    1864    says:    << Whereas   it   is   ex- 
pedient that  the  mayor,  aldermen,  and  commons, 
be  empowered  to  form  a  viaduct  or  rused  way  over 
Holbom- valley,  and  to  make  new  streets  and  other 
improvements  in  connection  therewith,  and  for  the 
purpose  to  raise  money  on  the  credit  of  the  duty  of 
\<L,  by  the  recited  Act  continued  and  appropriated 
as  aforesaid,  and   whereas  the  objects   aforesaid 
cannot  be  effected  without  the  authority  of  Pariia* 
ment,  and  whereas  plans  and  sections  of  the  intended 
viaduct  or  raised  way,  new  streets,  improvements, 
and  works  connected  therewith."    Stopping  there 
for  a  moment  I  do  not  apprehend  that  the  plans 
and  sections  as  to  the  manner  in  whidi  the  land 
was  to  be  laid  out,  show  the  houses.    I  do  not  know 
how  that  was  de  facto,  but  the  sections  probably 
will  show  the  railway,  and  will  also  show  where 
the  land  rose  and  where  it  fell.    I  do  not  apprehend 
that  it  means  the  plans  and  sections  for  the  new 
streets  included  any  part  of  the  houses.    Then  the 
preamble  goes  on  **  showing  the  proposed  situation, 
lines,  and  levels  thereof.*'    There  the  word  "  lines  ** 
does  occur,  and  it  is  not  unimportant  to  observe 
that,  for  it  is  evidently  used  as  having  reference  to 
the  direction  which  the  new  streets  were  to  take, 
'*and  the  lands  intended  to  be,  or  whidi  may  be 
taken  for  the  purposes  of  tMs  Act."    Then  in  the 
second  section,  wMch  is  divided  into  sub-sections^ 
we  find  in  the  first  sub-division  one  improvement 
to  be  made  was  this.    "  A  viaduot  or  raised  way 
for  the  purpose  of  a  high-level  street  or  road,  com* 
mencing  on  Holb<»ni-hilL"    The  word  <'xoad"  is 
there  used  as  synonymous  with  *' street."  Although 
I  quite  agree  with  what  Lord  Chelmsford  said  in 
Gcdiowanfa  case,  viz.,  that  the  word  *^  street "  may 
include,  according  to  the  particular  subject-matter, 
houses  also,  but  primd  fade,  I  think  the  more  accu- 
rate   and  correct  meuung  of  the  word  is  the 
one    which   was   given   by   Lord    Cranworth   in 
the  same   case.     I  certainly  think   that  that  is 
the  more  accurate   construction.     Then  we   get 
to  the   seventh   sub-section,  by  which   power  is 
given  "for  the  providing  of  space  for  the  erec- 
tion of  houses  and  buildings  adjoining  to,  and 
near  the  viaduct  or  raised  way,  new  streets,  and 
improvements    aforesaid."     The   houses   are   not 
treated  there  as  part  of  the  street.    They  have  full 
power  to  get  the  ground  for  the  purpose  of  building 
the  houses  along  the  streets.    It  was  held  in  Go/- 
lowaifa  case  that  it  was  absurd  to  suppose  that  they 
were  not  to  have  the  power  of  letting  out  the  other 
property  for  the  purpose  of  completing  the  whole 
accommodation  works  which  the  Act  intended  to 
provide  for.    In  other  words,  it  was  this:  There 
were  two  sorts  of  accommodation  works  to  be  made, 
a  street  and  also  the  houses  to  be  built  upon  and 
along  the  line  of  the  street;  but  the  line  of  the 
street  is  one  thing,  and  the  houses  and  buildings 
along  it  are  quite  another  thing.    The  seventh  divi- 
sion of  the  section  seems  to  indicate  that,  for  it 
says,  *Hhe  providing  of  space  for  the  erection  of 
houses  and  buildings  adjoining  to,  and  near  the 
viaduct  or  raised  way."    Sir  R.  Palmer  pointed  out 
sevenil  passages.    I  will  not  go  through  them  all  la 
detail,  because  one  observation  applies  to  them  all. 
In  one  section  you  hear  of  a  road  forming  part  of 
the  street,  and  in 'another  section  it  is  road  and 
footway  of  the  street,  that  is  to  say  a  street  in  the 
strictest  sense  contended  for  by  Mr.  Cotton.    It  is 
a  way  which  consists  of  several  parts ;  it  consists 
of  a  roadway,  carriage-way,  and  a  footway.     It 
consists  also  of  the  proper  parapet  boundaries,  and 
in  that  respect  it  is  composed  of   several  parts. 
Those  sections  do  not  help  us  at  all.    We  get  to  the 
w<Mrd  **line"   again  in   the  16th  section.    I   de 
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act  apprehend  that  the  operation  of  the  47tb 
section  of  the  Act  of  1847  wonld  thereupon  cea«e ; 
that  it  to  8ay,  the  corporation   wonld  have   the 

S>wer  to  sell  the  land  which  thej  had  acquired, 
ut  if  they  had  laid  out  the  lines  of  streets  in  the 
strictest  sense  contended  for,  viz.,  a  roadway,  that 
is  all  that  is  necessary ;  they  may  afterwards  deal 
with  the  land  which  Uiey  have  bought  in  the  course 
of  that  operation,  and  they  may  sell  it.  Their 
power  would  not  cease  in  that  respect,  which  would 
oe  the  case  if  the  word  "  street"  is  to  include  the 
actual  houses  to  be  erected  on  the  sides  of  those 
streets.  Then  comes  the  36th  section,  which  is  the 
one  in  question.  The  Legislature  would  seem 
emphatically,  by  that  word  ^'line"  nsed  in  that 
section,  to  point  out  the  course  of  the  new  streets  by 
this  Act  authorised ;  thst  is  to  say,  the  new  streets 
in  the  course  pointed  out,  meaning  the  thing  which 
is  traced  out  on  the  plan  or  map,  which  shows  no 
trace  of  a  house  or  anything  of  the  kind.  There  is 
traced  out  on  the  map  that  which  is  referred  to  in 
the  preamble  as  "  Unes."  In  the  16th  section  the 
lines  of  streets  are  to  be  completed,  and  that  work 
the  corporation  themselves  are  to  do.  That  is  the 
operation  they  have  to  take  in  hand ;  the  rest  is  to 
bo  done  by  other  persons  to  whom  they  sell  the 
property.  The  8drd  section  is  veiy  strong  upon  the 
meaning  of  the  word  "  streets."  That  word  in  that 
section  must  mean  the  roadway,  the  pavement,  and 
the  fencing,  or  whatever  may  be  necessary  for  the 
street ;  that  is  tho  thing  which  the  public  use,  and 
not  the  houses  in  which  private  individuals  live. 
Then  the  section  says :  *' All  the  ground  hiid  open 
into  the  viaduct  or  raised  way  and  new  streets 
respectivdy,  shall  be  deemed  to  form  part  thereof 
respectively,  and  may  be  used  by  the  public  accord- 
ingly." That  distinguishes  between  the  ground 
wMcb  is  to  be  built  upon,  and  the  ground  which  is 
to  be  laid  open  into  the  new  roadway  or  street  which 
may  be  used  by  the  public.  Accordingly  the  public 
may  use  no  part  of  the  road  for  thepurpose  of  buildtng 
the  houses. 

The  corporation  only  have  under  their  care  the 
roadway  and  the  streets;  they  do  not  enter  the 
private  houses.  Certainly  they  have  to  get  the  rates 
from  the  private  houses  for  certain  purposes,  and 
they  have  also  to  watch  the  streets  for  the  benefit  of 
the  inhabitants  living  there,  nevertheless  it  is  a 
street  that  they  are  actually  to  watch.  The  argu- 
ment as  to  the  subway  seems  to  me  to  cany  the 
case  no  further.  I  never  recollect  seeing  a  subway 
or  sewer  running  under  houses,  but  the  pipes 
generally  run  down  the  middle  of  the  street,  i^ow, 
tiiat  being  so,  it  seems  to  us  that  there  is  no  primi 
fade  absurdity  in  coming  to  the  conclusion  that 
we  have  come  to  as  to  what  tho  clauses  in  the  Act 
of  Parliament  provide.  It  goes  to  an  arbitrator, 
and  the  arbitrator,  we  must  assume,  will  do  his  duty, 
and  we  cannot  prevent  it  going  to  tiie  arbitrator 
for  the  purposes  mentioned  in  the  Act,  and  I  think 
it  must  be  left  there.  It  is  within  our  jurisdiction, 
or  within  the  jurisdiction  of  any  other  competent 
court  to  say  whether  this  is  a  thiag  wanted  for  the 
streets,  and  in  that  sense  we  are  to  construe  the  Act 
of  Parliament.  That  being  once  decided  in  the 
negatiye,  then  it  is  taken  out  of  our  hands,  and  it 
goes  to  the  arbitrator  to  determine  what  is  proper  to 
be  done. 

Lord  Justice  Selwtn  said  :-«The  question  now 
before  the  court  is  entirely  different  from  that  which 
was  raised  in  Galloway's  case.  In  the  case  now 
before  us  it  is  admitted  that  the  City  of  London  are 
authorised  to  take  the  land  in  question,  and  the 
only  question  is  whether  under  the  85th  section  an 
arbitrator  is  necessary  as  a  preliminary  or  a  con- 
dition precedent  to  their  taking  the  land  in  the 
event  that  has  happened  of  ti^e  railway  company 


being  unwilling  to  dispose  of  it.    The  Act  of  Parlia- 
ment throughout  makes  a  distinction  between  the 
viaduct  or  raised  way,  which  follows  the  line  of  the 
old  street,  Holbom  mil  and  Skinner-street  on  the 
one  hand,  and  the  new  streets  contemplated  by  the 
Act  on  the  other  hand.    It  was  admitted  by  Sir 
Boundell  Palmer  in  his  argument  when  he  said  that 
the  proviso  at  the  end  of  sect.  36  ought  to  be  read 
as  viaduct  or  raised  way  used  for  the  purpose  of  a 
high  level  street  or  other  streets  whidi  are  autho> 
rised  by  the  Act.    As  the  lands  in  question  are 
adjacent  to  the  viaduct,  and  not  to  any  new  street, 
the  question  we  have  to  decide  is  narrowed  to  tho 
construction  of  the  words  in  that  proviso,  *'the 
viaduct  or  raised  way,"  it  being  contended  on  the 
part  of  the  plaintiffs  that  those  words  are  confined  to 
the  viaduct  and  roadway,  and  on  the  other  hand  that 
they  include  so  much  land  on  both  sides  of  the 
viaduct  or  roadway  as  would  be  required  for  the 
creation  of  houses  suitable  for  such  a  street,  and 
such  improvements.     I  think  that,  although  this 
question   is    not   free   from    difficulty,    the   Act 
of   Parliament  has  itself  afforded  us  the  means 
of   arriving   at  a  satisfactory  determination.    In 
the  first   place  we   find    these   words,   '*  viaduct 
or    raised    way,"    very    frequently    referred    to 
in  the  Act.    We  find  them  first  of  all  in  the  pre- 
amble of  the  Act,  where  the  corporation  are  em- 
S^wered  **to  form  a  viaduct  or  rais^  way  over 
olbom  Valley,  and  to  make  new  streets  and  other 
improvements  in  connection  therewith."    And  we 
find  it  again  in  sect.  2,   "The  mayor,  aldermen, 
and  commons  may  make  and  execute  tho  following 
viaduct  or  raised  way,  new  streets,  and  improve- 
ments." Without  taking  upon  myself  to  express  any 
opinion,  which  it  is  not  necessary  to  do,  as  to  whether 
under  Uie  general  powers,  or  under  the  powers  of 
any  other  Act,  the  corporation  of  the  City  of  London 
have  or  have  not  power  to  build  the  houses  in 
question,  it  is,  I  think,  perfectly  clear  that,  neither 
under  this  Ac^  nor  under  any  of  the  Acts  referred 
to,  is  the  building  of  houses  by  them  in  contem^- 
tion  except  in  the  single  instance  of  houses  for 
mechanics.     Where  you  find  a  reference  to  theh: 
forming  a  viaduct  or  raised  way,  and   to  tiieir 
making  and  executing  the  viaduct  or  raised  way,  I 
think  it  refers  to  viaduct  or  raised  way  in  the  sense 
contended  for  by  the  plaintiffs,  and  not  in  the  more 
extended  sense  for  which  Sir  B.  Palmer,  in  his 
argument,  has  contended.    If  we  look  at  the  first 
subdivision    of    the    2nd   section   upon  which  so 
much  reliance  was  placed,  I  think  it  leads  to  the 
same  conclusion,  because  it  is  "  a  viaduct  or  raised 
way  for  the  purpose  of  a  high  level  street  or  rosd." 
Sir  Boundell  Palmer  contended  that  those  words 
are  to  be  introduced  into  the  proviso.    But  intro- 
ducing those  words  would,  in  fact,  be  altering  the 
proviso,  for  those  words  are  not  to  be  found  there, 
and  this  subdivision  is  one  which  plainly  points  out 
the  distinction  between  viaduct  or  raised  way  on 
the  one  hand,  and  the  purposes  for  which  the  tugh 
level  street  or  road  was  to  be  used  on  the  o^er.  ^ 
Boundell  Palmer  contends  that  the  street  is  some- 
thing different  from  the  viaduct  or  raised  way. 
This  subdivision  points  out  the  distinction  between 
the  high  level  street  or  road,  and  the  purpose  for 
which  the  viaduct  or  raised  way  was  to  Iw  made. 
So  also  in  the  seventh  subdivision  of  the  2nd  section, 
"  the  providing  of  space  for  the  erection  of  houses 
and  buildings  adjoining  to  and  near  the  viaduct  or 
raised  way."      That  shows  distinctly  that  these 
houses  and  buildings  which  Sir  B.  Palmer  says  are 
included  in  the  viaduct  or  raised  way,  are  not  so  in- 
cluded, but  are  treated  by  the  Legislature  as  being 
something  separate  and  distinct,  although  adjoining 
to  or  near  the  viaduct  or  raised  way.  Then  sects.  19, 20 
and  21  all,  I  think,  point  in  the  same  direction,  and 
the  same  observation  would  apply  to  those  sections. 
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In  the  first  place,  the  coxporation  are  to  make  under 
the  intended  yiadact  or  raited  way  the  arched  pas- 
sage or  coYered  way  hereinafter  called  a  subway. 
By  the  2l8t  section  the  corporation  are  to  ''con- 
struct under  the  intended  viaduct  or  raised  way  and 
neir  strcets,'such  sewers  and  drains  as  may  be  neces- 
nry  in  connection  with  the  improyements  by  this 
Act  authorised."  I  think,  having  regard  to  the  fact 
that  the  Act  contemplated  that  the  land  adjoin- 
ing the  streets  shoidd  be  let  by  the  corpo- 
ration, and  that  the  houses  should  be  built 
by  other  persons  and  the  ground-rents  sold 
by  the  corporation,  the  21st  section  plainly 
points  to  the  construction  under  the  viaduct  itself 
of  the  sewers  and  drains  there  referred  to.  The  SSrd 
section  also  points  very  strongly  in  tiie  same  direc- 
tion, but  it  is  unnecessary  for  me  to  repeat  what  has 
been  already  said  with  respect  to  this  section  bj 
Wood,  L.  «f.  I  think  the  same  conclusion  is 
arrived  at,  if  possible,  even  more  strongly,  by  refer- 
ence to  the  sections  to  which  we  were  referred  by 
Sir  R.  Palmer  as  pointing  in  an  opposite  direction. 
Take,  for  instance,  the  12th  section,  which  provides 
*'  that  the  mayor,  aldermen,  and  commons  shall  not 
be  authorised  to  take  under  the  powers  of  this  Act 
more  of  the  lands  than  may  be  necessary  for  the 
widening  of  the  roadway  and  footway  of  any  of 
tlie  streets  authorised  by  this  Act"  Sir  Roundell 
Palmer  referred  to  that  section  as  showing  that  a 
street  is  something  of  a  wider  and  more  compre- 
hensive character  than  either  roadway  or  footway. 
Take  the  common  case  of  an  ordinary  road  forty 
feet  wide.  There  is  generally  twelve  feet  of  foot- 
way and  twenty-eight  feet  of  roadway,  but  those 
forty  feet  together  make  up  tbt  roadway.  Exactly 
the  same  observation  applies  to  subdivision  4  of  the 
2nd  section,  which  Sir  R.  Palmer  also  referred  to, 
where  the  words  are :  "  so  as  to  form  a  junction 
with  the  roadway  of  the  viaduct."  That  shows  you 
must  apply  the  term  ''viaduct"  in  a  much  more 
extensive  sense,  but  the  same  observation  which  I 
have  already  made^  merely  translating  it  from 
horizontally  into  vertically,  leads  to  the  same  con- 
clusion. The  roadway  is  the  viaduct  communicating 
with  arches  with  an  embankment,  upon  the  sur- 
face of  which  the  metalling  is  put,  which  con- 
stitutes the  roadway.  There  may  be  so  many 
feet  of  arches,  or  so  many  feet  of  embankment, 
and  at  the  top  of  that  there  may  be  so  many  inches 
of  metal  lying.  Those  two  together  make  the  road- 
way or  viaduct.  It  appears  to  me  that  those  sec- 
tions strongly  confirm  the  other  sections  to  which  I 
hsTe  referred,  as  showing  that,  when  the  Legislature 
in  this  proviso  has  carefully  confined  itself  to  the 
expression  "  viaduct  or  raised  way,"  it  must  be  held 
to  have  intended  to  limit  the  proviso  itself  to  the 
riaduct  or  raised  way,  and  to  have  intended  the 
general  proviso  to  apply  to  everything  except  that 
which  is  necessary  for  the  construction  jf  the  via- 
duct or  raised  way,  which,  of  course,  would  include 
anything  necessary  for  properly  fencing  the  raised 
way. 

I  think,  therefore,  that  the  order  which  should 
now  be  made,  or  rather  the  decrees,  it  having  been 
agreed  that  this  should  be  treated  as  the  hearing  of 
the  canse,  should  be  a  decree  restraining  the  de- 
fendants from  proceeding  to  take  the  lands  unless 
and  until  the  arbitration  provided  for  by  the  35 th 
section  has  taken  place. 

Solicitors  for  the  plaintiffs,  Batter,  Bose^  Norton^ 
andCb. 

Solicitor  for  the  defendants,  T,  J,  Nehon,  the  City 
solicitor. 
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Form  of  objection  to  persons  phced  by  tlie  overseers  in  the 
Ust  of  \2L  county  occupiers— Registration  Act  1848 
(C  Vict,  c  IS)  8.  7  and  ScheduU  A,  Form  No.  5— 
Comty  Voters  Registration  Act  1865  (28  Vict.  c.  86) 
8.  6,  and  Schedule  A^  Form  No.  2 — Representation  oj 
the  People  Act  1867  (ao  j*  81  Vict.  c.  102),  ss.  30 
and  BQ—Registration  Act  1868  (81  ^  32  Vict.  c.  58), 
88. 17  and  19. 

A  general  objection^  not  so  specific  as  that  given  in  the 
/orm  No,  2  of  Schedule  A  to  the  County  Voters  Regis" 
tration  Act  1865,  toas  served  upon  a  person  whose 
natne  was  inserted  by  the  overseers  in  the  list  of  12/. 
occupiers  in  a  county  under  the  SOth  'section  of  the 
Representation  of  the  People  Act  1867 ; 

Held,  that  this  person  was  not  a  "  claimant  **  within  the 
exception  to  the  Gth  section  of  the  former  Act,  and 
that  a  general  objection  was  insufficient,  notwithstand' 
ing  that  by  the  heading  of  the  said  form  No.  2,  the 
^)ec\fic  objection  contained  in  that  form  relates  only  to 
parties  already  on  the  register. 

This  was  an  appeal  from  a  decision  of  one  of  the 
revising  barristers  for  the  south-west  division  of 
Lancashire,  as  stated  by  him  in  the  following  case : 

One  John  Alderson  was  inserted  in  the  list  pub- 
lished by  the  overseers  of  the  township  of  Bootle- 
cum-Linacre  in  the  said  division  of  persons  entitled 
to  vote  as  the  occupier  and  owner,  or  tenant  of 
lands  or  tenements  within  the  said  division  of  the 
county  of  the  rateable  value  of  12/.  or  upwards  in 
respect  of  a  house  occupied  by  him  in  Derby-road, 
in  the  said  township. 

Richard  Bennett  (the  appellant)  objected  to  the 
name  of  the  said  John  Alderson  being  retained  on 
such  Ust. 

The  facts  were  as  follows : 

A  notice  of  objection  against  the  name  of  the  said 
John  Alderson  being  so  retained  had  been  duly 
served  upon  the  overseers  of  the  said  township  by 
the  appelant ;  but  the  notice  of  objection  which 
was  aUo  duly  served  upon  the  said  John  Alderson 
by  the  said  appellant  was  as  follows : 

To  Mr.  John  Alderaon,  Derby-road. 

I  hereby  give  voa  notice  that  I  oldeot  to  your  name  beinff 
retained  on  the  ust  of  votere  for  the  south-west  dirisiou  oi 
the  county  of  Lancaster. 

Dated  this  17th  ^  of  Angnst  1868. 

(%^ed)  RlCHUlD  BSKKETT. 

Of  Upper  ^on-street.  in  the  township  of  Ever- 
ton, In  the  county  of  Lancaster,  on  the  register 
of  TOtera  for  the  parish  of  Liverpool. 

It  was  objected  on  behalf  of  the  said  John  Aider- 
son  that  such  notice  of  objection  was  bad  in  law, 
because  the  ground  or  grounds  of  objection  were 
not  specifically  stated  therein  by  naming  the  column 
or  columns  of  the  list  on  which  the  objector 
grounded  his  objection  pursuant  to  the  6th  section 
of  the  County  Voters  Registration  Act  iseo.** 

On  the  other  hand  it  was  contended  by  the  appel- 
lant that  the  form  of  notice  of  objection  given  in 
No.  2,  schedule  A,  of  the  County  Voters  Registra- 
tion Act  18C5,  clearly  pointed  out  that  the  notices 
wherein  the  grounds  or  objection  were  required  to 
be  specifically  stated,  were  only  those  to  be  given 
to  parties  already  on  tbe  register;  and  that  although 
the  list  of  12/.  occupiers  might  not  strictly  be  a  list 
of  claimants,  it  was  in  the  nature  of  a  list  of 
claimants,  whilst  it  was  most  certainly  not  the 
>  register ;    and  that  therefore  a  general  notice  of 
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objection  given  to  such  occupier  in  the  form  directed 
by  the  7th  sectiqp  of  the  principal  Act  (6  Vict, 
c  181  was  a  valid  notice  of  objection. 

I  decided  that  the  said  John  Alderson  was  not  a 
claimant  within  the  meaning  of  the  Representation 
of  the  People  Act  1867,  and  the  Registration  Acts 
therein  referred  to,  and  that  therefore  the  said 
general  notice  of  objection  was  bad,  and  I  retained 
the  name  of  the  said  John  Alderson  upon  the  list  of 
TOters. 

If  the  Court  of  Common  Pleas  should  be  of  that 
opinion,  the  list  is  to  stand  without  amendment ; 
but  if  the  court  should  be  of  a  contrary  opinion, 
then  the  list  is  to  be  amended  by  expunging  the 
name  of  the  said  John  Alderson  from  the  said 
list. 

jMcIntyi-e,  iat  the  appellant,  argued  that  the 
specilic  notice  contained  in  form  2  of  schedule  A  to 
the  County  Voters  Registration  Act  1865  is  requi- 
Bite  only  when  objection  is  made  to  parties  already 
on  the  register,  and  that  the  respondent,  if  not  a 
claimant  himself,  was  in  the  position  of  a  claimant 
by  the  agency  of  the  overseers. 

Onmptony  for  the  respondent,  contended  that  this 
objection  came  within  the  sweeping  rule  concerning 
notice  contained  in  the  6th  section  of  the  Act  of 
1865,  and  that  the  exception  in  that  section  did  not 
here  apply.    [Stopped  by  the  Court] 

BoTiLL,  C.  J. — I  am  of  opinion  that  in  this  case 
the  revising  barrister  was  perfectly  right  in  holding 
that  this  general  notice  was  insufl9cient,  and  that 
the  grounds  of  objection  ought  to  have  been  sped- 
cifically  stated.  The  express  object  of  the  Regis- 
tration Act  of  1865  with  reguxl  to  county  voters 
was  to  require  the  objection  to  be  specifically  stated 
in  every  case,  except  that  of  persons  described  as 
claimants;  and  looking  to  the  general  scope  of 
tiie  enactment,  and  the  course  of  legislation  as 
to  the  lists  of  voters,  it  seems  to  me  that  this 
person,  John  Alderson,  cannot  be  considered  as  in 
the  position  of  a  claimant.  If  it  was  the  case  of  a 
borough  he  certainly  would  not  be  in  the  position 
of  a  claimant.  The  overseers  are  the  persons  who 
have  the  opportunity  of  knowing  who  are  those  who 
are  prima  facie  entitled  to  be  placed  on  the  register. 
There  can  be  no  diiBculty  as  to  a  borough ;  they  put 
down  the  names  df  those  who  they  suppose  are 
entitled,  and  by  the  later  Act  the  same  machinery 
18  brought  into  operation  in  counties,  as  to  the  12/. 
occupiers  under  the  Act  of  1867.  That  Act  (sect.  30) 
introduces  the  same  machinery  for  tibe  12Z.  occupiers 
introduced  into  counties  as  formerly  existed  with 
respect  to  boroughs.  That  being  the  case,  there  is 
also  an  express  enactment  with  regard  to  what  I 
may  term  the  list  of  voters.  Under  the  earlier  Act 
the  lists  of  voters  consisted  in  counties  of  the  re- 
gister  and  the  list  of  voters  who  sent  in  their  claims. 
When  the  Representation  of  the  People  Act  of  1867 
introduced  a  new  class  of  persons,  there  was  a 
doubt  as  to  how  far  the  duty  of  the  overseers  and 
the  power  of  sending  in  claims  and  objections  was 
incorporated;  and  to  prevent  any  question  about 
that,  the  Registration  Act  of  1868,  in  the  17th 
section,  expressly  made  provision  as  to  those  claims ; 
and  in  the  19th  section  of  the  Registration  Act  of 
1868  it  was  enacted  that  **in  the  lists  and  register 
of  voters  for  a  county,  the  names  of  the  persons  in 
any  parish  or  township  on  whom  a  right  to  vote  for 
a  county  in  respect  of  the  occupation  of  premises 
in  such  parish  or  township  is  conferred  by  the 
Representation  of  the  People  Act  1867,  shall  appear 
in  a  separate  list  after  the  list  of  voters  in  such 
parish  or  township  otherwise  qualified,  and  such 
separate  list  shall  be  deemed  to  be  part  of  the  lists 
of  county  voters  of  such  parish  or  township,  and 


shall  be  annually  made  anew  by  the  overseers   of 
such  parish  or  township."     When  that  Act    wa» 
passed,  the  list  of  voters  in  the  county  consisted  o£ 
the  same  list  which  had  previously  existed,  with,  the 
separate  addition  or  independent  list  of    the    12^ 
occupiers.      It  nowhere  says  that  the  list  of  claim- 
ants to  be  placed  on  the  12/.  list  is  to  be  deeinea 
part  of  the  list  of  voters.     The  very  fact  of  thui 
express  enactment  being  passed^  of  the  list  inade 
out  for  the  overseers  being  part  of   the   li«t    of 
voters  for    the    county,  being  entirely  silent     a» 
to    persons    who    send   in    claims,  seems    to    me 
to    show    that    they  only  were  to   be   regarded 
as  claimants.    The  objection  to  persons  who    are 
strictly  of  that  class  in  the  case  of  boroughs  was 
not  for  the  purpose  of  compelling  them  to  prove 
their  qualification ;    that  they  were  bound   to    do 
before  the  revising  barrister  could  put  their  name 
on  the  list ;  the  object  of  the  notice  of  the  claimant 
was  that    the  objector  should  be  entitled  to   be 
heard  in  opposition,  unless  he  gave  notice  he  "waa 
not  entitled  to  be  heard  in  opposition  to  the  claim. 
In  other  cases,  as  regards  the  borough  yotera,  the 
right  must  be  proved  according  to  the  claim.     That 
being  so,  it  seems  to  me  the  object  was  as  far  aa 
possible  to  put  the  making  out  of  the  list  as  to  the 
12/.  occupiers  in  counties  on  the  same  footing  as  the 
list  of  occupiers  in  boroughs.    By  the  69th  section 
of  the  Representation  of  the  People  Act,  that  Act 
is  to  be  construed  as  one  with  the  enactments   in 
force  relating  to  the  Registration  Act,  and  we  ninst 
endeavour,  as  far  as  possible,  to  put  a  consistent 
interpretation  on  the  whole.    Then  with  regard  to 
this  particular  question,  it  arises  on  the  6th  section  of 
theCounty  Voters  Registration  Act  1865.    That  ex- 
pressly enacts  that :  "  Any  notice  of  objection  to  any 
person  on  the  list  of  claimants  for  any  pariBh  or 
township  may  be  given  according  to  the  provisions 
of  the  7th  section  of  the  principal  Act  (t.  e.,  a  general 
notice),  but  with  that  exception  no  notice  of  objec- 
tion given  under  the  provisions  of  the  said    7t]i 
section,  other  than  a  notice  to  the  overseers,  shall 
be  valid,  unless  the  ground  or  grounds  of  objection 
be  specifically  stated  therein."    We  ought  to  ^ve 
effect  to  this  very  useful  section  if  we  can,  and  it 
seems  to  me  that  this  is  applicable  to  the  present 
case.    If  so,  is  John  Alderson  in  the  position  of  » 
claimant?    I  am  clearly  of  opinion  that  he  is  not  in 
the  position  of  a  claimant;  that  he  is  a  person  other 
than  a  claimant;  the  case  therefore  comes  within 
the  exception  of  the  6th  section  of  the  Registration 
Act  1865,  a  case  where  the  ground  must  be  specifi- 
cally stated.    It  is  quite  true  that  after  the  general 
enactment,  that  the  ground  of  objection  shall  be 
specifically  stated,  there  are  some  words  which 
show  what  shall  be  a  sufficient  compliance  with 
that  enactment,  it  is  quite  true  that  parts  of  tha;t 
provision  are  not  applicable  to  this  particular  case  ^ 
but  it  is  xAt  because  there  is  a  portion  of  the  section 
that  will  not  apply  that  therefore  we  are  to  reject 
the  whole;  especially  when  the  particular  enact- 
ment is  clear  and  distinct,  that  as  to  claimants  the 
notice  may  be  general,  with  the  exception  that  no 
notice  shaU  be  v^d  unless  the  grounds  are  stated.   It 
was  further  contended  by  Mr.  M*In tyre  that  the  tenna 
of  notice,  No.  2,  were  to  control  and  regulate  the 
enactment.    It  seems  to  me  it  has  no  such  opera- 
tion here  under  the  circumstance  stated  in  thia 
case  of  John  Alderson  being  placed  on  the  list  bjr 
the  overseers  ;  he  is  not  in  any  sense  or  shape  in 
the  position  of  a  claimant,  or  a  person  on  the  list 
of  claimants.    That  being  so,  in  my  opinion  the 
revising  barrister  was  perfectly  right  in  the  decision 
which  he  pronounced  in  this  case,  that  the  notice^ 
not  stating  the  ground  specifically  was  insufficient  f 
and  his  decision,  therefore,  ought  to  be  affirmed. 

Btles,  J. — I  am  of  the  same  opinion.    I  shall 
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not  tnut  myself  with  any  remarks  which  are  not 
strictly  applicable  to  the  exact  question  before  us, 
because  the  I^egislatore  has  ezxK>sed  both  TOters- 
and  revising  barristers  and  this  court  to  walking 
orer  a  net  in  which  they  may  be  easily  entangled 
before  they  get  to  land.  I  think  the  learned  counsel, 
Mr.  Crompton,  was  right  in  saying  that  this  case 
depends  on  the  oonatruction  to  be  put  on  the  6th 
section  of  the  County  Voters  Act  1865.  John 
Alderson,  this  voter,  had  been  put  on  the  list  by 
the  overseers.  He  had  never  claimed  at  all ;  and  he 
was  not  a  claimant  within  the  first  part  of  the  6th 
section.  If  he  had  been  a  claimant  the  first  part  of 
the  6th  section  would  have  applied  to  him  ;  but  not 
being  a  claimant,  and  then  not  being  within  the 
exception  in  section  6>-for  the  statute  expressly 
says  that  shall  be  the  only  exception — he  is  within 
the  other  words  of  the  clause,  that  he  shall  give  a 
specific  notice  to  tiie  party.  The  only  difficulty  that 
presented  itself  to  my  mind  during  the  discussion 
was  the  form  of  the  notice  No.  2,  wMch  undoubtedly 
in  terms  is  only  applicable  to  parties  on  the  register. 
But  the  particular  notice  here  necessary  is  exacted 
by  sect.  6,  not  by  the  terms  of  the  notice  No.  2.  I 
have,  therefore,  come  to  the  conclusion  that  the 
lerising  barrister  was  clearly  right. 

Kbahno,  J. — ^I  entirely  ag^ree  with  my  brother 
Byles  that  it  is  not  very  easy  to  find  one's  way 
tiuough  the  many  enactments  with  reference  to  the 
preliminaries  for  Uie  exercise  of  the  franchise.  I 
certainly  have  entertained  considerable  doubt  in 
this  case — ^not  as  to  whether  John  Alderson  was  a 
claimant  in  terms,  because  in  terms  he  is  not  a 
claimant—  but  I  have  entertained  doubts,  which  I 
cannot  say  are  altogether  removed,  as  to  whether 
he  was  not  in  the  nature  of  a  claimant  within  the 
meaning  ol  the  enactments  of  this  Act.  The  rest 
of  the  court,  however,  entertain  a  very  clear  opinion 
the  other  way;  and  as  it  is  of  importance  that 
some  rule  should  be  laid  down  for  the  future 
guidance  of  parties,  I  cannot  say  that  my  doubts 
are  sufficiently  strong  to  justify  me  in  dissenting 
from  the  opinion  of  the  other  membera  of  the  court. 

Bbjbtt,  J. — It  seems  to  me  that  the  matter  which 
hss  been  referred  to  the  court  raises  three  questions. 
The  first  is,  what  was  the  law  as  to  notioes  of  ob- 
jection in  counties  at  the  time  of  the  passing  of  the 
A^resentation  of  the  People  Act  1867,  and  the 
B^tration  Act  of  1868  ?  Secondly,  has  the  law 
been  altered  by  either  one  or  both  of  those 
statutes?  If  not,  how  is  the  old  law  to  be 
applied  to  the  present  case?  At  the  time  of  the 
passing  of  those  statutes  the  law  as  to  notice  of 
objection  in  counties  was  regulated  by  the  6  Vict, 
c  18  and  the  28  Vict,  c  36.  Taking  these  two 
statutes  together,  the  notices  of  objections  in  coun- 
ties were  to  be  given  in  this  manner:  Persons 
who  were  on  the  old  register  were  to  have  a  specific 
objection;  but  persons  who  claimed,  and  whose 
names  were  put  into  a  list  of  claimants  by  the 
overseers,  were  entitled  only  to  a  general  notice  of 
objection.  That  seems  to  me  to  be  the  true  con- 
struction of  the  6th  section  of  the  28  Vict  c.  36. 
By  the  first  part  of  it  any  notice  of  objection  to 
any  person  on  the  list  of  claimants  was  to  be 
according  to  the  provisions  of  the  7th  section  of 
the  principal  Act.  In  all  other  cases  there  was  to 
be  a  speofic  objection.  The  only  cases  at  that 
time  known  were  people  on  the  eld  register  and 
new  claimants.  Therefore,  the  form  in  the  schedule, 
instead  of  following  the  terms  of  the  section,  speaks 
of  the  notices  of  objection  which  were  to  be  given 
to  all  persons  other  than  claimants — i.e^  given  to 
all  persons  on  the  register.  That  being  &&  state 
of  the  law  at  the  time  of  the  Bepresentation  of  the 
People  Act  of  1867  and  the  Registration  Act  of  1868 


is  there  anything  in  either  of  those  Acts  which  alters 
the  law  ?  It  was  said  yesterday  that  there  was  by  rea- 
son of  the  17th  section  of  the  Begistration  Act,  and  I 
stated  why  I  thought  the  17th  section  did  not 
apply,  and  that  the  legislature  had  not  intended  to 
alter  the  mode  of  giving  notices  of  objection  in 
counties.  To-day,  Mr.  Mdntyre  relied  on  the  19th 
section  of  the  same  Act.  It  does  not  seem  to  me 
that  the  19th  any  more  than  the  17th  alters  the  mode 
of  giving  notices  of  objection  in  counties.  It  is  a 
section  applied  to  the  mode  of  making  up  the  list, 
not  to  the  notices  of  objection.  He  then  referred  to 
the  Bepresentation  of  the  People  Act,  but  it  does 
not  seem  to  me  that  that  alters  the  terms  of  the 
notices  of  objection  in  counties.  I  therefore  think 
that  neither  in  the  Representation  of  the  People 
Act  1867  nor  in  the  Begistration  Act  1868 
has  there  been  any  alteration  of  the  law  aa 
to  notices  of  objections  to  be  given  in  counties. 
The  Legislature  seems  to  me  to  have  declined 
to  deal  with  that  part  of  the  case.  Then 
how  is  the  old  law  to  deal  with  the  case  in  question 
as  to  the  12L  voters.  It  seems  those  persons  are 
not  claimants,  Uiey  send  in  no  notice  of  claim 
There  is  an  Act  done  without  their  intervention  by 
the  overseer  exercising  his  discretion ;  but  there  are 
to  be  claimants  under  the  new  law.  All  persons 
omitted  from  the  list  by  the  overseers  are  to  send  in 
a  claim;  they,  therefore,  will  be  claimants.  Then 
you  have  the  6th  section,  which  says  that  the  old 
Begistration  Acts  are  to  be  applicable  to  a  new 
state  of  things.  How  are  you  to  apply  those  ? 
If  the  construction  we  put  on  the  6th  section  be 
correct,  the  claimants  are  to  be  the  only  persons 
who  are  to  have  a  general  notice  of  objection.  If  I 
am  right  those  persons  are  not  claimants ;  it  follows 
they  are  entitled  to  a  specific  notice  of  objection. 
Though  you  may  not  be  able  to  give  the  notice  in 
the  exact  form  in  the  schedule,  you  are  to  look  to 
the  Begistration  Act,  and  to  the  new  state  of  cir- 
cumstances as  nearly  as  may  be ;  you  must  give  a 
specific  notice  similar  to  Uie  notice  described  in 
sect.  6  of  the  28  Vict  &  36.  I,  therefore,  think  the 
revising  barrister  was  right  in  saying  the  notice  of 
objection  was  insuflkient 

Judgment  for  reqwident^  without  eoata* 
Attorneys  for  appellants,  Gregory,  Rowdiffe,  &  Co. 
Attorneys  for  respondents,  FieU,  Eoicoe,  and  Co, 


Jttne  26  and  Nov.  19, 1868. 
Baxter  v.  Laholist. 

« 

Public  entertaifments — Religious  worship — ^21   Geo,  8, 
c.  49—18  j- 19  Vict,  e,  81. 

An  association^  whose  mrqfessed  object  was  the  develop^ 
msnt  of  religious  feeling  by  the  elevation  and  instruct 
tion  of  the  people^  registered  a  place  of  meeting  for 
religious  worship  under  the  title  of  ^^  Recreative 
Religionists,"  Services  were  held  on  certain  ISundoif 
evenings,  at  which  pieces  of  sacred  music  were  per- 
formed by  amateur  and  paid  singers  and  instrument 
talists ;  addresses  were  given^  not  always  of  a  religious 
nature,  but  never  irreligious  or  profane.  No  debating 
took  place,  nor  was  there  ca^f  prayer  or  reading  of  the 
Sariptures,  Admission  to  the  piace  of  meeting  was 
free,  but  a  sum  of  money  was  charged  for  the  occupa- 
tion of  reserved  seats. 

In  an  action  against  the  president  of  the  association  for 
penalties  under  21  Geo,  3,  c.  49,  which  was  an  Act 
^for  preventing  certain  abuses  and  profanations  on 
the  Lord's-day  called  Sunday,"  it  was 

Held,  that  these  services  were  meetings  for  religious  wor- 
ship under  18  ^  19  Vict,  c,  81,  and  that  they  did  not 
constitute  public  entertainments  or  amusements  unthin 


264 


MAQI8TBATES'  OASES. 


C.  P.] 


Bjlxtbb  v.  Ljlkolbt. 


[C.  p. 


the  meaning  of  the  above-mentioned  Act  of  Geo.  3  ; 
and  that  the  defendant^  ther^ore,  was  not  habUfor  the 
penalties  sued  for. 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  for  the  recovery  of  800^1  for 
certain  penalties  and  forfeitures  alleged  to  have 
been  incurred  by  the  defendant  under  the  first 
section  of  the  Act  21  Oeo.  8,  c.  49,  passed  for  pre- 
venting certain  abuses  and  profanations  on  the 
Lord*8-day  called  Sunday,  and  bv  the  consent  of 
the  parties  and  by  order,  the  foilowing  case  was 
stated  for  the  opinion  of  the  court  without  any 
pleadings. 

By  the  1st  section  of  the  said  Act  it  is  enacted, 

That  aoy  house,  room,  or  other  place  which  shall  be 
opened  or  uoed  for  publio  entertainment  or  amoaement,  or 
for  publicly  debating  niK>n  any  salg'eot  whatsoeyer  upon  any 
port  of  the  Lord's-doy  called  oondaj,  and  to  which  persons 


shall  be  admitted  hj  the  payment  of  monejr  or  by  tickets 
"  ill  T     ■ 
s:eeper  of  sucn  noose,  room,  or  p] 
the  sum  of  SOOI.  for  eyery  day  that  sacn  house,  room,  or 


sold  for  money  shall  be  deemed  a  disorderly  house  or  place, 
and  the  keeper  of  such  house,  room,  or  place  shall  forfeit 


•lace  shall  be  opened  or  used  as  aforesaid  on  the  Ijord's-day 
o  such  person  as  will  sue  for  the  same,  and  be  otherwisi 
puniflhable  as  the  law  directs  in  case  of  disorderly  houses 


e; 


in  as  will  sue  for  the  same,  and  be  otherwise 
( the  law  directs  in  case  of  disorderly  houses : 
and  the  person  managing  or  conducting  such  entertainment 


or  amusement  on  the  Lord's-day.  or  acting  as  master  of  the 
•eremonies  th^re,  or  as  moderator,  presioent.  or  ohairman 
of  anjT  such  meeting  for  publio  debate  on  the  Lord's-dagr 
shall  ukewise  for  every  such  offence  forfeit  the  sum  of  lOOT. 
to  such  persons  as  will  sue  for  the  same. 

Defendant  at  the  several  times  hereinafter  men- 
tioned was  the  keeper  of  a  room  or  place  called  St. 
Martin's  Hall,  situate  in  the  parish  of  St.  Martin's- 
in-the-Fields,  in  the  county  of  Middlesex. 

A  number  of  gentlemen,  previous  to  the  24th 
Dec.  1866,  formed  an  association,  calling  itself 
an  association  for  the  development  of  religious 
feeling  by  the  elevation  and  instruction  of  aU 
persons  who  should  either  join  them  or  attend 
at  the  services  given  under  their  direction ;  and 
accordingly  on  the  said  24th  Dec.  the  president  of 
the  association,  Mr.  John  Baxter  Langley,  the 
defendant,  duly  registered  the  said  hall  as  the  place 
of  meeting  intended  to  be  used  for  religious  worship 
by  the  said  association,  under  the  title  of  *'  Re<^ea- 
tive  Religionists.*' 

During  the  months  of  Jan.  and  Feb.  1867,  meet- 
ings were  held  in  the  said  haU  on  four  several 
Lord's-day s  pursuant  to  and  in  accordance  with 
printed  handbills  and  other  advertisements,  whereby 
the  public  were  invited  to  attend,  and  did  attend  in 
large  numbers,  on  the  four  respective  days  men- 
tioned in  the  respective  handbills  and  advertisements 
hereinafter  set  forth  or  referred  to,  each  of  the  said 
days  being  the  Lord's-day,  commonly  called  Sunday, 
that  is  to  say,  on  the  27th  Jan.,  the  8rd  Feb.,  the 
10th  Feb.,  and  the  17th  Feb.  1867.  The  said  hand- 
bills, by  which  the  public  were  so  invited  to  attend 
the  said  meeting,  were  distributed  in  large  numbers 
to  the  public,  and  a  document  containing  certain 
hymns  which  were  proposed  as  suitable  for  singing 
at  future  meetings  of  the  association  was  also  dis- 
tributed among  the  persons  attending  the  meetings 
hereinafter  mentioned. 

The  following  is  a  copy  of  the  handbill  relating 
to  the  meeting  hereinafter  mentioned  to  have  been 
held  pursuant  thereto  in  the  said  hall  on  the  27th 
Jan.  1867. 

SUNDAY  EVENINGS  FOE  THE  PEOPLE, 

St.  Martia's  Hall,  Long-acre, 

Sunday,  January  27,  1867. 

JntroducttoTi — Organ Mr.  Jollt. 

Address: 

J.  Baxter  Laisoley,  Esq.,  H.B.C.S.,  F.L.S. 

C]iof\vi — "  Hapwand  blest  axe  they"  (St.  Paul)  Menddssohn 

F.  J.  PuRWiVALL,  Esq.,  M.A., 

On  "  Working  Men  in  Eneland  500  Tears  Ago." 

Selection  from  H^dn's  "Creation." 

Principal  Vocalists : 

Miss    BOBE    Hebssb. 

Mr.  R.  Masok.  Mr.  Welch. 

R«it.— "In  th«  beginning" Mr.  Welch 

CTioriM— "  And  the  Spirit  of  Ood." 


JStfcft.—"  And  Ood  saw  the  light" Mr.  B.  Hsmm. 

AiH^"  Now  vaniah." 

CkoTu»—**  Despairing,  cundng  rage." 

jitr— "With  verdure  dad" Miss  Rose  Heraee. 

B«ja.— "  And  God  said." Mr.  Weloh. 

Air— "Now  Heaven  in  fullest  glory" Mr.Weldi. 

*)  Mif  BoeeHersee. 

Trin—**  Moet  beautiful  appear" >-  Mr.  B.  Mason. 

I  Mr.  Welch. 
Trio  and  Choru*—"  The  Lord  is  gTeat.'*^ 

BMtt.— "AndOod  created  man" Mr.  B.Mason 

Ait^—**  In  natiye  worth." 

AiT^"On  mighty  pens" Miss  Bose Hersee 

Grand  C7)onM~"The  Heavens  are  telling." 

Conductor,  Mr.  Jenhivos.        Ornaist.  Mr.  Jollt 
The   ozgan  kindly   sunplied  by  Messrs.   Bryoeson, 

Brothers. 
On  Sunday,  Feb.  10.  Bossini's  "  Stabat  Mater." 

The  handbills  relating  to  the  performance  on 
the  three  subsequent  Sundays  were  similar  to  the 
above,  containing,  however,  different  varieties  of  the 
same  kind  of  music. 

There  were  also  other  advertisements  of  the  said 
meetings  in  the  public  newspapers  inviting  the 
public  to  attend  the  siud  meetings,  and  of  which 
the  following  are  copies  relating  to  the  meetings 
hereinafter-mentioned  to  have  been  held. 

Sunday  Evenings  for  the  People,  St.  Martin's  VsSLZvl.V. 
F.  J.  Fumivall,  Esq.,  M.A.,  On  Working  Men  in  England 
500  Team  Ago.  After  which  selectiona  from  the  Creraon. 
Full  choir.  Principal  vocalists,  Miss  Boee  Hersee.  Mr. 
Mason,  Mr.  Welch.  Free  seats  from  Wilaon-street,  3<k,  dd.. 
If.,  and  2«.  6d.  seats,  Long-acre." 

Sunday  Eveninn  for  the  People,  St.  Martin's  Hall,  Feb.  10. 
F.  J.  Furnivall,  Esq^  M.A..  Manners  and  Meals  m  Olden 
Times,  after  which  B08sini^B  Stabat  Mater.  Full  choir  and 
band.  Principal  vocalists.  Miss  Bose  Hersee,  Madile. 
Qeorge,  Messrs.  Carter  and  Welch,  and  Signor  Ouavoglia. 
Feb .  17,  Sir  J.  Bowring  on  Siam  and  the  Siamese.  Beserred 
sittings,  2«.  6d.,  1«.,  6a.,  and  3d.,  may  be  secured  tt  Saint 
Martin's  HaU,  on  Saturday  from  eleven  till  four,  and  on  the 
evenings.    Fiee  seats  from  Wilsou'Street. 

The  part  of  the  said  hall  intended  to  be  used  hy 
the  public  for  seats  was  divided  into  four  parts  or 
compartments,  besides  which  there  is  a  galleiy. 
There  is  also  a  part  called  the  platform  which  is 
provided  with  a  large  organ,  and  there  are  seats  for 
persons  being  musicians  amounting  to  fifty  or  sixty 
persons,  and  also  seats  for  the  sing^ers  amounting 
to  fifty  or  sixty  persons,  and  also  seats  for  tite 
person  presiding  over  the  meeting,  and  for  the 
members  of  the  committee  who  made  the  arrange- 
ments for  the  said  meetings,  and  for  the  proceedings 
of  the  same.  The  musicians  played  a  variety  of 
instruments,  including  bassoons  clarionets,  violins^ 
violincellos,  cornopeans,  drums,  fifes,  and  other 
instruments,  and  there  were  also  seats  on  the  stage 
or  platform  for  a  large  number  of  persons,  pro- 
bably about  fifty  or  sixty  singers  who  joined  in  the 
choruses. 

All  of  the  public,  as  long  as  there  was  room,  were 
admitted  on  each  of  the  said  days  into  the  division 
of  the  'hall  called  "  free,"  without  being  required 
to  make  any  money  payments  or  to  show  any 
tickets  ;  but  for  the  convenience  of  those  persons 
who  desired  seats,  the  public  were  admitted  iato 
each  of  the  other  divisions  on  payment  of  money  or 
on  production  of  tickets  sold  for  money. 

The  greater  number  of  persons  attending  the  ssid 
meetings  bought  and  paid  for  their  tickets  at  the 
time  cf  their  attending  the  respective  meetings,  on 
the  several  Sundays  aforesaid,  at  places  appointed 
for  that  purpose  within  the  said  hall,  and  in  the 
entrance  or  vestibule  of  the  said  room  in  which  the 
meetings  were  held,  as  shown  upon  the  said  plan, 
and  each  person,  at  such  appointed  place,  on  paying 
3(/.,  6dL,  Is.,  or  2s.  6€f.,  received  a  ticket  marked  witii 
the  corresponding  sum,  and  on  presenting  it  to  one 
of  the  several  persons  appointed  to  coUect  SDch 
tickets,  was  admitted  into  whichever  of  the  setts 
was  appropriated  as  aforesaid  to  the  holders  of  SdL, 
6d,  Is.,  or  2s.  Qd,  tickets  respectively. 

On  each  of  the  said  occasions,  the  meetings  were 
held  and  the  proceedings  took  place,  and  were 
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carried  oat  pursuant  to  and  in  accordance  with  the 
KspectiTe  advertiBements  and  handbills  relating  to 
such  meeungs  respectively.  No  refreshments  were 
sold  inside  the  building.  The  singers  and  instru- 
mentalists were  upon  the  stage  or  platform. 

The  defendant  admits  that  he,  with  other  persons, 
mansged  and  conducted  the  said  meetings.  At 
the  said  meetings  uo  debating  took  place  on  any 
sabject  whatever. 

The  court  was  at  liberty  to  draw  such  inferences 
of  fact  as  a  jury  might  d»w. 

Tbe  question  for  the  opinion  of  the  court  was, 
▼hether,  on  all  or  any,  and  which,  of  the  occasions 
when  the  said  respective  meetings  were  so  held  as 
aforesaid,  the  said  room  called  St.  Martin's  Hall 
was  opened  or  used  for  public  entertainment  or 
amaaement,  or  for  public  debating  on  any  subject 
whatever,  on  any  part  of  the  Lord's  Day  contrary 
to  the  said  Act  of  21  Geo.  S. 

If  the  court  should  be  of  opinion  in  the  affirmative, 
then  the  court  was  to  say  on  which  occasions,  and 
state  what  penalties  the  defendant  had  forfeited, 
and  judgment  was  to  be  entered  for  the  plaintiff  in 
sach  an  amount  as  the  court  should  direct,  not  ex- 
ceeding the  amount  of  one  [penalty,  with  costs  of 
suit 

If  the  court  should  be  of  opinion  in  the  negative, 
then  judgment  of  nolle  pros,  with  costs  of  ddtence, 
was  to  be  entered  up  for  the  defendant. 

The  following  were  the  plaintiff's  points  on  the 
argument  of  the  special  case  :~1.  That  on  each  of 
the  occasions  mentioned  in  the  special  case  the 
room  or  place  called  St  Martin's  Hall  was  a  house, 
room,  or  place  opened  or  used  for  public  entertain- 
ment or  amusement  on  part  of  the  Lord's  Day,  and 
to  which  persons  were  admitted  by  the  payment  of 
mouey,  or  by  tickets  sold  for  money,  within  the 
meaning  of  the  21  Geo.  3,  c.  49,  for  preventing 
certain  abuses  and  profanations  on  the  Lord's  Day, 
called  Sunday,  and  that  by  reason  thereof  the  de- 
fendant as  the  keeper  of  such  house,  room,  or  place, 
is  liable  to  four  penalties  of  200/.  each.  2.  That 
the  amusements  and  entertainments  set  forth  and 
described  in  the  special  case  did  not  constitute 
religious  worship  within  the  meaning  of  the  said 
Act  of  18  &  19  Vict.  c.  81 ;  and  the  registration  of 
the  said  house,  room,  or  place  by  the  said  persons, 
calling  themselves  **  recreative  religionists,"  as  a 
place  of  meeting  for  religious  worship,  did  not  alter 
the  character  of  the  performances,  but  was  a 
colourable  attempt  to  evade  the  effect  of  the  said 
Act  of  21  Geo.  8,  c.  49,  by  introducing  entertain- 
ments and  amusements  on  the  Lord's  Day.  to  be 
paid  for  by  money,  under  the  name  and  pretence  of 
religions  worship. 

The  defendant  contended  :  1.  That  the  facta 
stated  in  the  special  case  show  that  St  Martin's 
Hall  was,  on  the  occasions  mentioned  in  the  case, 
a  place  duly  registered  for  religious  worship  under 
the  provisions  of  the  statute  18  &  19  Vict  c.  81, 
and  was  not,  therefore,  a  place  within  the  provisions 
of  the  statute  21  Geo.  a,  c.  49.  2.  That  the  pro- 
ceedings stated  in  the  special  case  to  have  taken 
place,  were  the  regular  services  of  a  body  of  persons 
met  together  for  religious  worship  in  their  regular 
r^stered  place  of  worship,  and  were  not,  therefore, 
within  the  provision  of  the  statute  21  Geo.  3,  c.  49. 
3.  That  the  facts  disclosed  in  the  special  case  fail  to 
show  that  St.  Martin's  Hall  was,  on  any  of  the 
occasions  mentioned  in  the  case^  opened  or  used  for 
public  entertainment,  amusement,  or  public  debating, 
contrary  to  the  statute  21  Geo.  8,  c.  49.  4.  That 
the  proceedings  admitted  to  have  taken  place  were 
not  for  public  entertainment  or  amusement,  but  for 
the  instruction  and  Novation  of  the  persons  attend- 
ing, and  that  such  proceedings  were,  therefore,  not 
irithin  the  prohibition  of  the  statute.  5.  That  the 
case  expressly  shows  that  no  debating  took  place 


on  any  subject  whatever.  6.  That  the  admission 
was  really  free  to  all,  and  that  the  sums  mentioned 
in  the  case  to  have  been  paid  or  charged  werereiUIy 
so  paid  or  charged  not  for  admission  but  for  the 
privilege  of  securing  seats  to  those  persons  already 
admitted,  or  who  would  be  admitted  free,  who  chose 
to  make  such  payments.  And  that,  even  assuming 
that  St.  Martin's  Hall  was  opened  for  public  enter- 
tainment or  amusement,  no  offence  against  the 
statute  was  committed. 

Denman,  Q.  C.  (with  whom  was  Boch/ort  Clarke) 
argued  for  the  plaintiff. 

The  defendant  appeared  in  person. 

Cur.  adv,  vult. 

Nov.  19. — Btlbs,  J.— This  case  was  argued  at 
the  sittings  of  the  court  after  Trinity  Term,  before 
my  brother  Willes  and  myself.  Its  novelty,  and 
great  and  general  importance,  induced  us  to  take 
time  for  deUberation.  It  is  an  action  brought  to 
recover  the  sum  of  SOOL  as  penalties  incurred  by 
the  defendant  under  the  Act  21  Geo.  8,  c.  49,  for 
having  opened  a  house  of  public  entertainment  or 
amusement  on  the  Lord's  Day,  to  which  the  public 
were  admitted  on  payment  of  money.  The  case 
dei>ends  upon  the  construction  of  an  Act  of  Parlia- 
ment 21  Ghso.  8,  c.  49.  The  only  part  of  the  Act  of 
Parliament  to  which  it  is  necessary  to  call  attention 
besides  the  1st  section  (which  is  set  out  in  the  case) 
is  the  proviso  to  the  8th  section:  <' Provided  also 
that  nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  or  take  away,  alter,  or  abridge  any 
of  the  liberties  or  immunities  to  which  the  Pro- 
testant subjects  of  this  kingdom  are  entitled  bv  an 
Act  made  in  the  first  year  of  the  reign  of  William 
and  Mary,  intituled,  <  An  Act  for  exempting  their 
Majesties'  Protestant  subjects  dissenting  from  the 
Church  of  England,  from  the  penalties  of  certain 
laws.' "  The  case  states  that  a  number  of  gentlemen 
in  Dec.  1868,  formed  an  association  calling  itself  an 
association  for  the  development  of  religious  feeling, 
by  the  elevation  and  instruction  of  all  persons  who 
should  either  join  the  association  or  attend  at  the 
services  thereafter  described.  The  defendant  waa 
president  of  the  association,  and  he  duly  registered 
a  place  called  St  Martin's  Hall  as  the  place  of 
meeting  intended  to  be  used  for  religions  worship 
by  association  under  the  title  of  "  BecreatiTe  ReU- 
gionists."  This  designation  was  explained  at  the 
Bar  to  refer  not  to  recreation  in  its  ordinary  sense^ 
but  to  the  creation  of  a  new  form  of  religions 
worship  by  which  it  was  hoped  to  remedy  the 
alleged  indifference  of  the  peoj^e  at  large  to  ordi- 
nary religious  services.  The  services  in  question 
at  St  Martin's  Hall  were  held  on  Sunday  evenings, 
which  haU  for  which  purpose  was  registered  as  a 
place  of  religious  worship.  These  services  con- 
sisted of  pieces  of  sacred  music,  such  as  the  "  Stabat 
Mater,"  performed  on  the  organ,  accompanied  by 
other  instruments  and  by  a  gratuitous  choir,  but 
there  were  some  paid  singers.  An  address  was  de- 
livered, always  instructiTe,  sometimes  of  a  religious 
tendency,  sometimes  neutral  rather  than  religious, 
but  never  expressly  irreligious,  and  never  profane. 
There  seems  to  have  been  a  desire  to  introduce  the 
singing  of  hymns,  and  to  this  end  certain  hymns 
were  printed  and  circulated  among  the  audience, 
but  they  were  never  sung.  Some  of  these  hymns 
could  scarcely  be  called  devotional  compositions, 
but  among  the  hymns  were  to  be  found  **  Addison's 
Metrical  Paraphrase  of  the  19th  Psalm."  In  most 
of  them  were  expressed  sentiments  of  adoration 
towards  the  Supreme  Being,  and  in  all  of  them  ex- 
hortations to  moral  duty.  There  was  no  public 
prayer  or  address  to  the  Deity,  other  than  was  con- 
tained in  the  musical  composition.    There  was  no 
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debatiDg  or  diBcusaion,  nothing  dramatic  or  comic, 
or  tending  to  the  cormption  of  morals,  or  to  tiie 
encouragement  of  irreligion  or  profanity.  Admis- 
sion to  the  body  of  the  hall  was  gratuitous,  but 
tickets  were  sold,  and  money  taken  for  admission 
to  reserved  seats.  The  object  of  the  promoters  of 
the  association  was  not  pecuniary  gain;  on  the 
contrary,  the  services  were  carried  out  at  a  pecuniary 
loss  to  themselves,  although  attended  by  consider- 
able numbers  of  the  public.  Few  litigants  present 
themselves  under  circumstances  which  entitle  them 
to  greater  respect.  The  plaintiff  is  honestly  en- 
deavouring to  stop  by  this  action  what  he  deems  a 
public  desecration  of  the  Lord's  Day,  and  only  asks 
judgment  for  a  single  penalty.  The  defendant  is 
expending  his  time  and  money  as  he  conceives  for 
the  public  benefit.  The  plaintiff,  however,  contends 
that  the  registration  of  the  place  of  meeting  as  a 
place  of  religious  worship  was  a  mere  colourable 
attempt  to  evade  the  effect  of  the  statute  21  Geo.  3, 
c.  49.  But  this  is  a  question  of  fact,  and  we  are,  by 
the  terms  of  the  special  case,  to  dniw  inferences  of 
fact,  and  we  think  that  this  imputation  on  the 
defendant  by  the  plaintiff  is  not  well  founded,  but 
that  the  defendant  honestly  did  intend  to  introduce 
religious  worship,  though  not  according  to  any 
established  or  usoial  form.  We  have  now  to  deter- 
mine whether  the  service  at  St.  Martin's  Hall,  so 
registered,  constituted  it  a  disorderly  house  wiUiin 
the  true  meaning  of  the  statute  21  Geo.  3,  c.  49. 
The  precise  question  therefore  is,  whether  the 
service  above  described  constituted  a  public  *'  enter- 
tainment or  amusement"  within  the  meaning  of 
the  statute.  It  is  not  easy,  nor  indeed  necessary, 
to  define  the  exact  meaning  of  the  word  "  enter- 
tainment "  in  this  connection,  but  perhaps  the  two 
words  '* entertainment"  and  *< amusement"  reflect 
light  on  each  other.  Some  assistance  may  possibly 
be  derived  from  the  original  Act,  25  Geo.  2,  c  36 
which  statute  speaks  of  **  Public  dancing,  music,  or 
other  public  entertainment  of  the  like  kind,"  as  con- 
stituting a  disorderly  house.  It  isnot,  however,  neces- 
sary to  express  any  opinion  on  many  questions  which 
might  arise,  exempli  aratia  whether  meetings  for  mere 
instruction  be  within  the  statute;  whether,  for 
instance,  a  lecture  on  the  higher  launches  of  the 
pure  mathematics  would  be  an  entertainment  within 
the  statute.  But  whatever  the  true  definition  of 
the  expression  **  entertainment  or  amusement"  may 
be,  we  tiiink  it  quite  clear  that  meetings  for  reli- 
gious worship  are  not  within  the  Act  It  is  not 
essential  to  such  protected  religious  worship  that  it 
should  be  in  accordance  with  the  religion  of  the 
state,  or  even  with  the  general  religion  of  the  nation. 
The  worship  of  Jews,  who  deny  the  Christian  reve- 
lation entirely,  and  of  Mahomedans  who  supersede 
it  (some  millions  of  whom  are  now  our  fellow 
Bubiects),  would  not  be  within  the  statute  if  any 
of  their  festivals  happened  to  fall  on  the  Lord's  Day, 
and  persons  were  admitted  partly  gratuitously  and 
partly  by  tickets,  as  in  the  case  under  consideration. 
Indeed,  Jews  are  now  placed  on  the  footing  of  Pro- 
testant dissenters.  The  plaintiff  may  consider  the 
worship  to  be  of  a  dangerous  tendency,  or  the 
religious  element  introduced  to  be  so  scanty  and 
shadowy  as  to  be  altogether  inadequate  to  meet  the 
urgent  necessities,  or  strengthen  the  religious 
instincts  of  human  nature,  but  these  are  inquiries 
into  which  we,  it  is  plain,  cannot  enter.  Some  stress 
was  laid  on  the  fact  that  the  words  simg  were  often 
in  the  Latin  language  only,  and  that  the  principal 
attraction  was  tiie  music.  But  if  this  objection 
prevailed,  it  is  easy  to  see  that  it  would  have  a  more 
extensive  application  than  the  plaintiff  contemplates. 
The  discourses  delivered  were  intended  to  be  instrac- 
tive.  It  is  true  that'occasionally  a  diverting  incident 
or  passage  was  introduced.  But  it  must  be  re- 
membered that  the  greatest  preachers  of  the  English 


church,  such  as  Bishop  Latimer,  or  Dr.  South,  have 
not  hesitated  to  do  the  same  wh«i  the  subject 
required  it,  or  perhaps  when  it  became  necessary  t» 
sustain  attention.  It  is  sufficient  to  say  that,  iu  our 
opinion,  a  place  duly  and  honestly  registered  as  a 
place  of  public  worship,  in  which  no  music  bat 
sacred  music  is  performed  or  sung,  where  nothing  dr&> 
matic  is  introduced,  where  the  discourses  delivered 
are  intended  to  be  instructive,  and  contain  nothing 
hostile  to  religion,  where  the  objects  of  the  pro- 
moters may  be  either  to  advance  their  own  views  of 
reUgion,  or,  as  they  allege,  *'  to  make  science  the 
handmaid  of  religion,"  is  not  an  ''  entertainment  or 
amusement"  within  the  statute.  Our  opinion 
being  that  the  case  does  not  fall  within  the  enacting 
clause,  it  is  only  necessary  to  observe  on  the  proviso 
in  sect.  6,  that  the  fact  of  the  doors  being  open, 
although  payment  is  made  for  reserved  seats,  does 
not  deprive  the  defendant  of  the  protection  of  the 
Toleration  Act  (1  WilL  &  M.  c.  18).  We  are  fnUy 
sensible  of  the  inestimable  value  and  importance  to 
the  whole  nation  of  the  statutes  passed  to  prevent 
the  desecration  of  the  Lord's  Day,  but  we  think  we 
should  unduly  stretch  them,  if  we  applied  the 
statute  of  21  Geo.  3,  c.  49  to  the  case  now  under 
consideration.  The  judgment  of  the  court  musty, 
therefore,  be  for  the  defendant. 

Judgment  for  defendcad. 

Attorneys  for  phiinliff,  Baxter,  Rose,  and  Norton, 
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Beported  by  Johx  Thokfson,  Eaq..  Baniiter-alrLMr. 

Monday,  Nov.  16, 1868. 

(Before  Botill,  C.  J.,  Chankell,  B.,  Btles, 
Blackburn,  and  Lush,  JJ.) 

Reg.  v.  Jambs  Axdbssok. 

Murder — Foreigner — Britiah  ship — Jurisdictiotu 

A  foreigner,  one  of  the  crew  of  a  BritvA  ship,  com- 
mittea  manslaughter  on  board  a  British  ship  whik  it 
was  in  a  tidal  river  in  the  empire  of  France,  The 
ship  was  in  a  part  of  the  river  where  the  tide  ebbs  and 
flows,  and  where  great  shyf}s  go : 

Held,  that  the  Centred  Criminal  Court  had  jwrisdicdem 
to  try  the  offender. 

Case  reserved  by  Byles,  J.,  at  the  October  Ses- 
sion of  the  Central  Criminal  Court  1868,  for  the 
opinion  of  this  court. 

James  Anderson,  an  American  citisen,  was  Is* 
dieted  for  murder  on  board  a  vessel,  belonging  to  the^ 
port  of  Yarmouth  in  Nova  Scotia.  She  was  regis- 
tered in  London,  and  was  sailing  imder  the  British 

fl^(«). 

(a)  ThefolkmineiBanBbrtzactof  theindlctmaatsadtiM 
material  parts  of  the  evidenoe : 

James  Anderson  was  indicted  for  that  he  being  a  snanum 
on  board  the  flotyUId  Brothtn,  a  British  ship  afloat  oat  of 
Her  MiivJo'rtiy's  dominions,  namely,  on  the  riTer  Gaiomie,  at 
Panillao,  in  France,  did,  on  the  18th  Sept.,  mnxder  John 
Williams  on  board  the  said  ship.  Second  count  alleged  that 
he  was  a  British  snbject.  Third  count:  That  the  murder 
was  committed  at  Bordeaux,  in  Fraaoe,  and  that  the 
prisoner  was  a  swimsTi  on  board  the  Hot^isld  BnOmu 
Fourth  count  same  as  the  thirdijOBly  alleged  that  he  was  a 
British  subject.  Fifth  count :  That  the  murder  was  com- 
mitted on  the  high  seas,  and  that  the  prisoner  was  a  BritiBh 
subject.  Sixth  count :  That  it  was  committed  on  board  a 
Britirii  ship  in  a  foreign  port,  namelr,  Bordeaux.  SerenUi 
count  same  as  fifth,  but  omitting  the  Uat  allegation.  Eighth 
count :  That  the  prisoner  was  a  subject  of  Her  Majes^  on 
land  out  of  the  United  Kingdom,  namely,  at  Bordeanx. 
Nintii  count:  Murder  in  the  ordinaiy  form. 

Tlie  first  witness  (JefEarr  Powers)  examined  said:  I 
was  one  of  the  crew  of  tne  Ha^fMd  BrotherM.  I  j<Hiied 
her  on  her  last  yoyage ;  she  sailed  from  Philadelphia;  she 
belonged  to  YsEmoatii,  Nova  Sootia  s 
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At  the  time  of  the  offence  committed  the  Teasel 
was  in  the  riyer  Garonne,  within  the  boundaries  of 
the  French  empire,  on  her  way  up  to  Bordeaux, 
which  city  is  by  the  course  of  the  riyer  about  ninety 
miles  from  the  open  sea.  The  yessel  had  proceeded 
about  half-way  up  the  riyer,  and  was  at  the  time 
of  the  offence  about  300  yards  from  the  nearest 
share,  the  river  at  that  place  being  about  half  a 
mile  wide. 

The  tide  flows  up  to  the  place  and  beyond  it. 

No  evidence  was  given  whether  the  place  was  or 
was  not  within  the  limits  of  the  port  of  Bordeaux.' 

It  was  objected  for  the  prisoner  that  the  offence 
having  been  committed  within  the  empire  of 
France,  the  vessel  being  a  colonial  vessel,  and  the 
urisoner  an  American  citizen,  the  court  had  no 
jurisdiction  to  try  him. 

I  expressed  an  opinion  unfavourable  to  the  objec- 
tion, but  agreed  to  grant  a  case  for  the  opinion  of 
this  Court. 

The  prisoner  was  convicted  of  manslaughter. 

J.  Baskabd  Btles. 

Montaff»  WilUanu  for  the  prisoner.  It  is  sub- 
mitted that  the  Central  Criminal  Court  had  no 
jurisdiction  to  try  the  prisoner,  he  being  a  foreigner 
and  the  offence  having  been  committed  in  foreign 
parts.  The  Merchant  Shipping  Act  (17  &  18  Vict. 
c  104,  B.  267),  enacto  that 

AH  oflfencea  against  property  or  person  oommitted  in  or  at 
toy  place  either  ashore  or  afloat  out  of  Her  Majesty's 
dominions  by  any  master,  seaman,  or  apprentioe  who  at  the 
time  when  the  offence  is  committed  is,  or  within  three 
months  previously  has  been,  employed  in  any  British  ship 
dull  be  deemed  to  be  offences  of  the  same  nature  respeo- 
threlv,  and  be  liable  to  the  same  punishments  reapeotiyely. 
and  be  inquired  of,  heard,  tried,  determined,  and  adjudged 
in  the  same  manner  and  l^  the  same  courts  and  in  the 
suae  places  as  if  such  offences  had  been  oommitted  within 
the  jturisdietion  of  tibe  Admiralty  of  England  j  and  the  costs 
and  sxpensea  of  the  prosoontion  of  any  such  offence  may  be 
diracted  to  be  paid  as  in  the  case  of  costs  and  expenses 
of  prosecutions  for  offences  committed  within  the  jurisdic< 
Utm  of  the  Admiralty  of  England. 

That  enactment  applies  only  to  British  subjects 
employed  in  British  ships,  and  not  to  foreigners. 
The  marginal  note  to  the  section  is, "  Offences  com- 
mitted by  British  seamen  at  foreign  ports  to  be 
▼ithin  the  Admiralty  jurisdiction."  No  doubt  the 
Merchant  Shipping  Amendment  Act  (18  &  19  Vict, 
c  91),  s.  21,  will  be  relied  on,  which  enacts  that, 
'*If  any  person,  being  a  British  subject,  charged 
▼ith  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas  or  in  any 
foreign  port  or  harbour ;  or  if  any  person,  not  being 
a  British  subject,  charged  with  having  committed 
any  crime  or  offence  on  board  any  British  ship  on 
the  high  seas,  is  found  within  the  jurisdiction  of 
any  court  of  justice  in  Her  Majesty's  dominions 
which  would  have  had  cognisance  of  such  crime  or 
offence  if  committed  within  the  limits  of  its  ordi- 
nary jurisdiction,  such  court  shall  have  jurisdiction 
to  hear  and  txy  the  case  as  if  such  crime  or  offence 
had  been  committed  within  such  limits,"  &c.  It  is 
submitted  that  this  section  does  not  apply,  for  the 
vessel  was  not  on  tiie  high  seas  at  the  time  the 
offence  was  committed.  [Blackburn,  J. — A  ship 
bearing  a  national  flag  is  part  of  the  territory  of 
the  nation  whose  flag  she  carries,  and  her  crew  are 

iag.  'VVUliam  Hatfield  was  the  master,  the  same  person 
that  I  saw  before  the  English  consul  atBordeattx.  On  the 
ITtih  Sept.,  the  yessel  was  in  the  Qaronne.  On  the  18th  she 
anchozed  about  ludf-way  up  the  riyer  towards  Bordeaux 
near  side,  she  was  afloat  about  900  yards  from  the  shore  on 
the  nearest  side ;  the  riyer  is  about  half  a  mile  wide  at  that 
point :  the  tide  flows  there. 

Wilnam  Champion  Panmas :  I  am  a  clerk  ia  the  Custom 
House,  London.  I  produce  a  duplicate  of  the  rei^istration 
ofthe  HoQMd  Brothers,  it  is  a  certified  copy.  It  is  registered 
as  a  British  ship,  '*  Port  of  Begistry,  Yarmouth,  N.S.," 
Iliat  is.  "Nova Scotia,"  British  built,  800  tons.  Frederick 
HatflMd,  captain  and  part  owner,  No,  51,997. 


aa  much  subject  to  its  laws  as  if  they  had  actually 
been  in  her  territory.  Bovill,  C.  J. — Have  you 
referred  to  Ortolan's  Ragles  Internationales  et 
Diplomatie  de  la  Mer  ?  His  Lordship  then  quoted 
from  it  at  pp.  269,  271  (ed.  4).]  In  Dq>ardo*8  case^ 
1  Taunt.  2Qt  the  prisoner  was  a  Spaniard,  and  was 
taken  prisoner  at  sea  by  a  British  vessel,  and  whilst 
abroad  entered  on  boaid  an  Indiaman  as  one  of  the 
crew,  sailed  to  China  and  murdered  an  English- 
man in  the  Canton  river;  the  ship  at  the  time 
b€dng  in  the  tideway,  about  eighty  miles  from  the 
sea.  It  was  argued  for  the  prisoner,  on  a  case 
reserved  for  the  opimon  of  the  twelve  judges,  that 
he  was  not  liable  to  be  tried  in  this  country 
because  he  never  became  subject  to  the  laws  o£ 
it,  and  that  he  did  not  become  so,  by  entering 
on  board  the  Indiaman.  No  judgment  was  given 
in  the  case,  but  the  prisoner  was  discharged.  In 
Rex  V.  De  Maltos,  7  C.  &  F.  458,  the  prisoner, 
a  Spaniard,  having  been  employed  on  a  British 
ship,  Mt  it,  and  became  located  at  Zanzibar,  an 
i^and  in  the  Indian  seas,  under  the  dominion  of 
an  Arab  king;  while  on  shore,  he  engaged  in 
an  encounter  with  one  of  the  crew,  and  inflicted  on 
him  blows,  from  the  effects  of  which  the  seaman 
afterwards  died  on  board  the  ship,  and  it  was 
held  that  there  was  no  jurisdiction  to  try  the  pri- 
soner in  this  country.  In  Reg.  v.  Jjewis,  1  Dears.  &  B. 
C.  C.  122,  it  was  held  that  a  foreigner  who  kills 
another  foreigner  abroad,  on  land  out  of  the  Queen's 
dominions,  or  on  the  high  seas  on  board  a  foreign 
ship,  is  not  triable  in  England.  [Bi«ackbusn,  J. 
rcsferred  to  Reg,  v.  Lopez,  1  Dears.  &  B.  C.  C.  525, 
which  shows  that  if  the  ship  had  been  a  British 
one,  he  would  have  been  triable  here.]  The  learned 
counsel  then  referred  to  the  cases  of 

The  United  States  v.  Holmes,  5  Wheat.  Bep. ; 
Rex  V.  Allen,  1  Mood.  C.  0. 494 ; 
Bex  V.  Jemfit,  Old  Bailey,  1812,  MS. 

Poland  (JBeasJejf  with  him)  for  the  prosecution. 
The  conviction  was  right.  It  is  not  necessary  to 
contend  that  the  section  of  the  Merchant  Shipping 
Act  appLiee  in  its  terms  to  this  case.  It  may  be 
read  as  dealing  with  subjects  only,  but  then  all 
persons  are  in  one  sense  such  if  they  are  subject  to 
the  British  laws.  Lord  Hale,  in  1  Hale  542,  P.  C, 
says,  ^  Thouc^  the  stat.  21  Hen.  8,  c.  11,  speaks  of 
the  king's  subjects,  it  extends  to  aliens  robbed ;  for 
though  tiiey  are  not  the  king's  natural-bom  sub- 
jects, they  are  the  king's  subject  when  In  England 
by  local  allegiance."  In  Depcardo^s  case  the  con- 
tention was  that  the  prisoner  was  an  alien  enemy ; 
and  in  Reg.  t.  Lewis,  tiie  offence  was  committed  by 
one  foreigniier  upon  another  in  a  foreign  vessel 
upon  the  high  seas.  In  Rex  v.  De  Mattos,  the  pri- 
soner was  tried  under  a  special  commission  issued 
under  the  9  Geo.  4,  c.  31,  s.  7,  and  acquitted 
becaxise  the  offence  was  committed  on  ship- 
board and  not  '^on  land  out  of  the  United 
Kingdom."  The  sea  is,  as  it  were,  common  terri- 
tory, and  a  ship  is  a  sort  of  floating  island,  and 
persons  on  board  a  British  ship  do  not  cease  to  be 
British  subjects  when  it  is  in  foreign  parts.  In 
Wheaton's  International  Law,  202  (edit  1863),  it  is 
said,  **  The  law  of  France  in  respect  to  offences  and 
torts  oommitted  on  board  foreign  merchant  vessels 
in  French  ports  establishes  a  twofold  distinction 
between— (1)  Acts  of  mere  interior  discipline  of  the 
vessel,  or  even  crimes  and  offences  committed  by  a 
person  f onning  part  of  its  officers  and  crew  against 
another  person  belonging  to  the  same,  where  the 
peace  of  the  port  is  not  thereby  disturbed.  (2) 
Crimes  and  offences  eommitted  on  board  the  vessel 
against  persons  not  forming  part  of  its  officers  and 
crew  or  by  any  other  than  a  person  belonging  to 
the  same;  or  those  committed  by  the  officers 
and    crew  upon  each    other    if    the  peace  of 
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the  port  is  thereby  disturbed.    In  respect  to  acts 
of   the   drst  class  the  French  tribunals   decline 
taking  jurisdiction.    The  French  law  declares  that 
the  rights  of  the  power  to  which  the  vessel  belongs 
should  be  respected,  and  that  the  local  authority 
should  not  interfere  unless  its  aid  is  demandea. 
These  acts  therefore  remain  under  the  police  and 
jurisdiction  of  the  state  to  which  the  ressel  belongs, 
in  respect  to  those  of  the  second  class,  the  lood 
jurisdiction  is  asserted  by  those  tribunals.    It  is 
based  on  the  principle  that  tiie  protection  accorded 
to  foreign  merchantmen  in  the  French  ports  cannot 
diycst  the  territorial  jurisdiction,  so  far  as  the  inte- 
rests of  the  state  are  affected;  that  a  vessel  ad- 
mitted into  a  port  of  the  state  is  of  right  subjected 
to  the  police  regulations  of  the  place ;  and,  that  its 
crew  are  amenable  to  the  tribunals  of  the  country 
for  offences  committed  on  board  of  it  against  per- 
sons not  belonging  to  the  ship,  as  well  as  in  actions 
for  ciyil  contracts  entered  into  with  them ;  that  the 
territorial  jurisdiction  for  this  class  of  cases  is 
undeniable."    In  Rex  r.  Aikn,  I  Moo.  C.  C.  494,  it 
was  held,  that  larceny  on  board  a  British  ship  in  a 
Chinese  river  is    within  the  jurisdiction  of   the 
Central  Criminal  Court,  "  the  place  being  one  where 
great  ships  go."    So  that  foreign  rivers  where  the 
tide  ebbs  and  flows  are  within  the  Admiralty  juris- 
diction.   In  the  United  States  v.  Wiltberger,  5  Wheat. 
76  (Amer  Rep.\  it  was  held  that  the  courts  of  the 
United  States  nave  no  jurisdiction  under  the  Act 
of  April  30,  A.D.  1790,  c.  36,  of  the  crime  of  man- 
slaughter committed  by  the  master  upon  one  of  the 
seamen  on  board  a  merchant  vessel  of  the  United 
States  lying  in  the  river  Tigris  in  China,  thirty 
miles  above  its  mouth  off  Whampoa,  about  100 
yards  from  tlie  shore  in  four  and  a  half  fathoms  of 
water,  and  below  low-water  mark  ;  but  the  court  so 
decided  on  the  ground  that  the  offence  was  not  com- 
mitted "  upon  the  land  or  on  the  seas,"  within  the  true 
construction  of  that  statute.    In  the  U.  S,  v.  Cooihbs 
12  Peters,  71  (Amer.  Rep.),  it  was  laid  down  that 
the  Admiralty  jurisdiction  is  limited  to  the  sea.  and 
to  the  tide  water  as  far  as  the  tide  flows.    In 
TJumas  v.  Laney  2  Sumner,  1,  it  was  held  that  '^  The 
Admiralty  jurisdiction  as  to  torts  depends  on  locality, 
and  is  limited  to  torts  committed  on  the  high  seas, 
or  at  farthest  to  torts  committed  on  the  waters 
within  the  ebb  and  flow  of  the  tide.**    And  the 
marginal  note  also  says,  *'  It  seems  that  torts  com- 
mitted on   tide  waters   within  foreign   ports  are 
within  the  Admiralty  jurisdiction."    In  the  U.  S. 
T.  Hamilton,  1  Mason,  152  (Amer.  Rep),  it  was  held 
that  larceny  on  board  an  American  ship  in  an 
enclosed  dock  in  a  foreign  port  is  not  punishable 
under  the  statute  of  30th  April  1799,  and  Story,  J. 
said,  "The  place  where  the  ship  lay  was  in  no  sense 
the  high  seas.    The  Admiralty  has  never  held  that 
the  waters  of  havens  where  the  tide  ebbs  and  flows 
are  properly  the  high  seas,  unless  those  waters  are 
without  low-water  mark.**     And    in  the  ProjHiler 
Genesee  Chief  v.  Fitzhvgh,  12  Howard,  443  (Amer. 
Rep.),  the  marginal  note  is  "The  Act  of  Congress 
of  the  26th  Feb.  a.d.  1845  (5th  stat.  at  large,  726), 
extending  the  jurisdiction  of  the  district  courts  to 
*  certain  cases  upon  the  lakes  and  navigable  waters 
connecting  the  same  is  consistent  with  the  consti- 
tution of  the  United  States.    It  docs  not  rest  upon 
the  power  granted  to  Congress  to  regulate  com- 
merce, but  it  rests  upon  the  ground  that  the  lakes 
and  navigable  waters  connecting  them  are  within 
the  scope  of  Admiralty  and  Maritime  jurisdiction, 
as  known  and  understood  in  the  United  States  when 
the  constitution  was  adopted.    The  Admiralty  and 
Maritime  jurisdiction  granted  to  the  Federal  Go- 
vernments by  the  constitution  of  the  United  States 
is  not  limited  to  tide  waters,  but  extends  to  all 
public  navigable  lakes  and  rivers  where  commerce 
is  carried  on  between  different  States  or  with  a 


foreign  nation."    The  following  authorities  irere 
also  referred  to : 

1  Kent's  Oonun.  965  of  original  edition ; 
Parson's  Maritime  Law,  511 ; 
Stata.  28  Hen.  8,  c.  15,  s.  1 ;  15  Ric.  2,  c.  3 ;  and 
25  Hen.  8. 

BoviLL,  C.  J.— There  is  no  doubt  that  the  place 
where  the  offence  was  committed  was  within  the 
territory  of  France,  and  the  prisoner  might  have 
been  subject  to  the  law  of  France;  but  at^  the 
same  time,  in  point  of  law,  it  was  also  committed 
within  British  territorv,  for  the  prisoner  waa  a 
seaman  on  board  a  merchant  vessel,  which,  as  to  her 
crew  and  master,  must  be  taken  to  have  been  at  the 
time  under  the  protection  of  the  British  flag,  and, 
therefore,  also  amenable  to  the  provisions  of  the 
British  law.  It  is  true  that  the  prisoner  was  an 
American  citizen,  but  he  had  with  his  own  consent 
embarked  on  board  a  British  vessel  as  one  of  the 
crew.  Although  the  prisoner  was  subject  to  the 
American  jurisprudence  as  an  American  citizen, 
and  to  the  law  of  France  as  having  committed  an 
offence  within  the  territory  of  Franco,  yet  he  must 
also  be  considered  as  subject  to  the  jurisdiction  of 
British  law,  which  extends  to  the  protection  of 
British  vessels,  though  in  ports  belonging  to  another 
country.  From  the  passage  in  the  treatise  of 
Ortolan,  already  quoted,  it  appears  that  with  regard 
to  offences  committed  on  board  of  foreign  vessels 
within  the  French  territory,  the  French  nation  will 
not  assert  their  police  law  unless  invoked  by  the 
master  of  the  vessel,  or  unless  the  offence  leads  to 
a  disturbance  of  the  peace  ;  and  several  instaooes 
where  that  course  was  adopted  are  mentioned. 
Among  these  are  two  cases  of  American  vess^ 
where  offences  were  committed  on  board  American 
vessels  while  within  French  territory,  and  where,  on 
the  local  authorities  interfeiing,  the  American  Coort 
claimed  exclusive  jurisdiction.  As  far  as  America 
herself  is  concerned,  it  is  clear  that  she,  by  the 
statutes  of  23rd  March  1825,  has  made  regulations 
for  persons  on  board  their  vessels  in  foreign  parts, 
and  we  have  adopted  the  same  course  of  legislation. 
Our  vessels  must  be  subject  to  the  law  of  the  nation 
at  any  of  whose  ports  they  maybe,  and  also  to  the  law 
of  our  country,  to  whicn  they  belong.  As  to  our 
vessels  when  going  to  f  oreigpi  parts  we  have  the  right, 
if  we  are  not  bound,  to  m^e  regulations.  America 
has  set  us  a  strong  example  that  we  have  the  right  to 
doso.  In  the  presentcase,  if  it  were  necessary  todecide 
the  question  on  the  17  &  18  Vict.  c.  104, 1  should 
have  no  hesitation  in  saying  that  we  now  not  only 
legislate  for  British  subjects  on  board  of  British 
vessels,  but  also  for  all  those  who  form  the  crews 
thereof,  and  that  there  is  no  difficulty  in  so  con- 
struing the  statute,  but  it  is  not  necessary  to  decide 
that  point  now.  Independently  of  that  statute  the 
general  law  is  sufficient  to  determine  this  case. 
Here  the  offence  was  committed  on  board  a  British 
vessel  by  one  of  the  crew,  and  it  makes  no  differ- 
ence whether  the  vessel  was  within  a  foreign  port  or 
not.  If  the  offence  had  been  committed  on  the  high 
seas  it  is  clear  that  it  would  have  been  within  the 
jurisdiction  of  the  Admiralty,  and  the  Central 
Criminal  Court  has  now  the  same  extent  of  juris- 
diction. Does  it  make  any  difference  because  the 
vessel  was  in  the  river  Garonne  half-way  between 
the  sea  and  the  head  of  the  river.  The  place 
where  the  offence  was  committed  was  in  a  navigable 
part  of  the  river  below  bridge,  and  where  the  tide 
ebbs  and  flows,  and  great  ships  do  lie  and  hover. 
An  offence  committed  at  such  a  place,  according  to 
the  authorities,  is  within  the^dmiralty  jurisdiction, 
and  it  is  the  same  as  if  the  offence  hod  been  com- 
mitted on  the  high  seas.  On  the  whole  I  come  to 
the  conclusion  that  the  prisoner  was  amenable  to 
the  British  law,  and  that  the  conviction  was  right. 
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Channell,  B.— I  am  also  of  opinion  that  the 
conricUun  was  right.  The  267th  section  of  the 
Merchant  Shipping  Act  (17  &  18  Vict.  c.  104)  has 
been  referred  to.  I  agree  in  the  view  taken  by  the 
Lord  Chief  Justice  that  it  is  not  necessary  to  pray 
in  aid  that  statute.  When  the  question  arises  tliis 
Goort  must  exercise  the  power  which  has  been  created 
by  Act  of  Parliament  to  deal  with  the  case.  Never- 
theless, this  Court  is  at  liberty  to  ascertain  what  the 
international  law  may  be,  and  construe  the  words  of 
the  statute  in  harmony  with  that  if  it  will  bear  the 
construction.  I  give  my  judgment  on  the  ground 
that  the  ship  was  within  the  Admiralty  jurisdiction 
at  the  time  the  offence  was  committed,  and  that 
is  a  sufficient  ground  to  support  the  conviction. 
Tliat  view  is  supported  by  the  decisions  {Rex  v. 
Alien  and  I'komta  v."  Lane\  and  is  also  in  conso- 
nance with  the  text  books. 

Byles,  J. — I  am  of  the  same  opinion.  I  adhere 
to  the  opinion  that  I  expressed  at  the  trial.  A  British 
ship  is,  for  the  purposes  of  this  question,  like  a 
floating  island,  and  when  a  crime  is  committed  on 
board  a  British  ship  it  is  within  the  jurisdiction  of 
the  Admiralty  Court,  and  therefore  of  the  Central 
Criminal  Court,  and  the  offender  is  as  amenable  to 
British  law  as  if  he  had  stood  on  the  Isle  of  Wight 
and  committed  the  crime.  Two  English  and  two 
American  cases  decide  that  a  crime  committed  on 
b<Nurd  a  British  vessel  in  a  river  like  the  one  in 
qneation,  where  there  is  the  flux  and  reflux  of  the 
tide^  and  wherein  great  ships  do  hover,  is  within  the 
jurisdiction  of  the  Admiralty  Court;  and  that  is 
also  the  opinion  expressed  in  Kent's  Commentaries. 
I  give  no  opinion  on  the  question  whether  the  case 
comes  within  the  enactment  of  the  Merchant  Ship- 
ping Act. 

Blackburn,  J.—  I  am  of  the  same  opinion.    It  is 
not  necessary  to  decide   whether  the  case  comes 
within  the  Merchant  Shipping  Act.    If  the  offence 
could  have  been  properly  tried  in  any  English  court, 
tibien  the  Central  Criminal  Court  had  jurisdiction  to 
tiyit.     It  has  been  decided  by  a  vast  number  of 
cases,   that  a  ship  on  the  high  seas,  carrying  a 
national  flag,  is  part  of  the  territory  of  that  nation 
whoae  flag  she  carries,  and  all  persons  on  board  her 
are  to  be  considered  as  subject  to  the  jurisdiction 
of  the  laws  of  that  nation  as  much  so  as  jf  they 
had  been  on  land  within  that  territory.    From  the 
earliest  times  it  has  been  held  that  the  maritime 
courts  have  jurisdiction  over  offences  committed  on 
the  high  seas  where  great  ships  go,  which  is,  as  it 
were,  common  ground  to  all  nations,  and  that  the 
jurisdiction  extends  over  ships  in  rivers  or  places 
where  great  ships  go  as  far  as  the  tide  extends.    In 
this  case  the  vessel  was  within  French  territory, 
and  snbject  to  the  local  jurisdiction,  if  the  French 
aathorities  had  chosen  to  exercise  it.    Our  decisions 
establish  that  the  Admiralty  jurisdiction  extends 
at  common  law  over  British   ships  in  the  high 
seas,  or  in  waters  where  great  ships  go  as  far  as 
the  tide  ebbs  and  flows.     The  cases  Rex  v.  Alkn 
and  Rex  v.  Jemot  are  most  closely  in  point,  and 
establish  that  offences  committed  on  board  British 
ships  in  places  where  great  ships  go  are  within  the 
jurisdiction  of  the  Court  of  Admiralty,  and  conse- 
quently of  the  Central  Criminal  Court.  In  America 
it  appears  from  the  case  of  The   United  States  v. 
WiUberger^  that  it  was  held  that  the  United  States 
liad  no  jurisdiction  in  the  case  of   the  crime  of 
manslaughter  committed  on  board  a  United  States 
▼easel  in  the  river  Tigris  in  China ;  but,  as  I  under- 
stand the  American  cases  of  Thcmas  v.  Lane  and 
The  United  Statte  v.  Coombeg,  a  rule  more  in  con- 
formity with  the  English  decisions  was  laid  down; 
and  upon   those  authorities  I  take  it  that   the 
American  courts  would  agree  with  us.    It  is  clear, 


therefore,  that  a  person  on  board  a  British  ship- 
is  amenable  to  the  British  law  just  as  much  as  a 
British  person  on  board  an  American  ship  is  sub- 
ject to  the  American  law.  My  view  is  that  when 
a  person  is  on  board  a  vessel  sailing  under  the 
British  flag,  and  commits  a  crime,  that  nation  haa 
a  right  to  punish  him  for  the  crime  committed 
by  Um ;  and  clearly  the  same  doctrine  extends 
to  those  who  are  members  of  the  crew  of  the 
vessel. 

Lush,  J. — I  am  of  the  same  opinion.  I  also 
think  that  it  is  not  necessary  to  resort  to  the  267th 
section  of  17  &  18  Vict.  c.  104,  to  support  this  con- 
viction ;  and  I  offer  no  opinion  upon  the  construc- 
tion of  that  enactment.  I  give  my  judgment  in 
this  case  on  the  g^und  that  the  offence  was  com- 
mitted on  board  a  British  ship  in  a  tidal  rivcr^ 
navigable  for  seagoing  ships,  and  at  a  spot  where 
there  is  the  flux  and  reflux  of  the  tide,  and  that  it 
was  therefore  within  the  jurisdiction  of  the  Admi- 
ralty Court. 

Conviction  affirmed. 


C0X7BT   OF   EXCHEdXTEB, 

Beported  by  H.  Lsiok  and  E.  Luklst,  Batira.,  B«rri8  ten- 

at-Law. 

Tuesday,  Nov.  24,  18G8. 

Harbop  and  another  v.  Hirst. 

Right  of  inhabitcaUs  of  district  to  flow  of  water  bjf 
custom — Action  for  interference  with  flow  of  water — 
Whether  maintainable  by  individual  inhabitant  with* 
out  actual  damage  to  himself. 

The  inhabitants  of  a  certain  district  were  entitled  by 
custom  to  the  flow  of  water  from  a  certain  spring  to 
a  spout  in  the  puli/ic  highway,  and  to  take  water 
therefrom  to  use  for  domestic  purposes  in  their  habi- 
tations. The  d^endantf  a  proprietor  of  land  through 
which  the  water  flowed  from  the  spring  to  the  ^out, 
abstracted  and  diverted  the  water  on  divers  occasions 
so  as  substantially  and  sensibly  to  diminish  the  flow 
of  water  to  the  spout.  The  plaintijfs  being  inha- 
bitants of  a  house  within  the  district,  brought  an 
action  against  the  defendant  for  wrongfully  ob- 
structing the  flow  of  water.  It  oppeared  that  many 
of  the  inhabitants  had  been  put  to  inconvenience  on 
divers  occasions  by  failing  to  flnd  water  on  going  to 
the  spout,  while  the  flow  was  so  diminished;  but  the 
jury  found  that  the  plaintiffs  had  not  personally 
suffered  any  actual  inconvenience  or  damage  by  want 
of  water :  • 

Held,  that  tlte  plaintiffs  could  maintain  tlteir  action 
without  having  suffered  actual  damage  individually, 
for  the  acts  of  tlte  defendant,  if  continued,  would  be 
evidence  of  a  ricfht  existing  in  htm  in  derivation  of  the 
rights  of  the  inhabitants  of  the  district,  among  tlie 
number  of  whom  were  the  plaintiffs. 

Declaration,  for  that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  has 
been,  and  of  right  ought  to  have  been,  and  still  of 
right  ought  to  be  a  certain  public  waterspont  in  a 
public  highway  called  Kiln-lane,  within  the  district 
of  Tamewater,  in  the  parish  of  Saddleworth,  in  the 
West  Riding  of  the  county  of  York,  and  during  all 
the  time  aforesaid,  the  water  of  a  spring  arising  in 
a  certain  close  now  called  the  Wharnton  Grammar 
School  Close,  ran  and  flowed,  and  of  right  ought  to 
run  and  flow  from  and  out  of  the  said  spring,  in 
and  along  a  certain  watercourse  through  divers 
closes  unto  and  into  the  said  spout,  for  the  supply 
of  water  to  the  said  spout  for  the  purposes  herein- 
after mentioned ;  and  during  all  the  time  aforesaid, 
by  an  ancient  and  laudable  custom  and  usage  of  the 
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«dd  district,  the  inhabitants  for  the  time  being  of 
the  said  district  residing  therein  and  occupying 
dwelling-houses  situate  and  being  within  the  said 
district,  have  been  entitled,  and  still  are  entitled  to 
take,  use  and  enjoy  water  from  tiie  said  spout  for 
their  culinary  and  other  domestic  purposes,  to  be 
used  in  their  said  respectire  dwelling-houses,  for 
the  more  convenient  use,  occupation,  and  enjoyment 
thereof  respectively ;  and  the  plaintiffs,  before  and 
at  the  time  of  the  committing  of  the  grievances  by 
the  defendant,  as  hereinafter  next  mentioned,  were 
and  still  are  inhabitants  of  the  said  district,  and 
residing  therein,  and  jointly  occupying  a  dwelling- 
house  within  the  said  district,  and  entitled  to  take, 
use,  and  enjoy  water  from  the  said  spout  for  their 
culinary  and  other  domestic  purposes,  to  be  used  in 
their  said  dwelling-houses  for  the  more  convenient 
use,  occupation,  and  enjoyment  thereof,  yet  the 
defendant,  well  knowing  the  premises,  and  con- 
triving and  intending  to  prejudice  and  aggrieve  the 
plaintiffs  and  other  the  persons  so  entitled  as  afore- 
said respectively,  and  to  deprive  them  respectively 
of  the  water  to  which  they  were  so  respectively 
entitled  as  aforesaid,  on  divers  days  and  times 
before  the  conmiencement  of  the  suit,  wrongfully 
diverted  large  quantities  of  the  said  water  which  ought 
to  have  run  and  flowed,  and  which  otherwise  would 
have  run  and  flowed  in  and  along  the  said  water- 
course unto  and  into  the  said  spout,  for  the  pur 
poses  aforesaid,  as  such  water  otherwise  would  and 
ought  to  have  done,  whereby  the  said  spout  became 
and  was,  ou  divers  days  and  times,  imperfectly  and 
insufficiently  supplied  with  water  for  the  purposes 
aforesaid,  and  on  divers  other  days  and  times,  was 
wholly  deprived  of  water,  and  by  means  of  the 
premises  the  defendant  wrongfully  hindered  and 
prevented  the  plaintiffs  from  taking  from  and  out 
of  the  said  spout,  and  using  and  enjoying  divers 
large  quantities  of  the  said  water  to  which  they 
were  entitled  as  aforesaid,  and  ^e  plaintiffs  were 
thereby  put  to  and  suffered  and  incurred  great 
inconvenience,  loss  fand  expense,  and  were  much 
disturbed  in  the  use,  occupation  and  enjoyment  of 
the  said  dwelling-house  for  want  of  the  said  water 
for  the  purposes  aforesaid,  and  to  which  they  were 
BO  entitled,  and  of  which  they  were  so  deprived  as 
aforesaid,  and  have  been  o^rwise  mudi  injured 
and  damnified* 

Pleas:  Not  guilty;  and  traverses  of  the  prin- 
cipal allegations  of  the  declaration. 

Issues  tiiereon. 

At  the  triflJ,  which  took  place  at  the  Leeds 
summer  assizes,  before  Bramwell,  B.,  it  appeared 
that  the  defendant  was  the  occupier  of  certain  land 
through  which  the  spring  in  question  flowed,  and 
the  jury  found  that  the  defendant  had,  by  various 
acts  extending  over  a  space  of  some  years,  diverted 
and  abstracted  the  water  of  the  spring  on  its  way 
to  the  spout,  so  as  sensibly  and  substantially  to 
diminish  the  flow  of  water  on  various  occasions,  and 
BO  far  had  infringed  the  plaintiffs'  right,  but  they 
also  found  that  the  plaintiffs  had  not  person^y 
sustained  any  actual  inconvenience  from  the  want 
of  water,  or  any  inconvenience  except  the  trouble 
of  complaining  and  endeavouring  to  put  a  stop  to 
the  abstraction.  It  appeared  that  other  persons, 
inhabitants  of  the  district,  had  been  put  to  actual 
inconvenience  by  failing  to  get  water  when  the  flow 
was  so  diminished.  Upon  these  findings  the  ver- 
dict was  entered  for  the  plaintiffs  for  40*.  damages, 
leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  on  the  ground  that  the  action  was 
not  maintainable  by  the  plaintiffs  without  special 
damage  to  themselves. 

A  rule  nisi  had  been  accordingly  obtained. 

Field,  Q.  C.  and  Wills  showed  cause.— It  is  clear 
that  this  action  is  maintainable  for  infringement 


of  plaintiffs'  right,  without  damage  in  fact.  In 
Woody.  Waudy  3  Ex.  748,  it  was  held  that  a  ripa- 
rian proprietor  had  a  right  to  the  natural  stream  ol 
water  flowing  through  the  land  in  its  natural  state ; 
and  if  the  water  be  polluted  by  a  proprietor  hig:faer 
up  the  stream,  so  as  to  occasion  damage  in  law, 
though  not  in  fact,  it  gives  him  a  go(>d  cauae  of 
action  against  the  upper  proprietor,  unless  the  latter 
have  grained  a  right  by  long  enjoyment  or  grant.  la 
that  case,  it  was  contended  that  the  stream  was 
already  so  polluted  by  other  works,  that  the  defen- 
dant's act  made  no  practical  difference;  but  the 
court  held  that  there  was  damage  in  law,  and  that 
was  sufficient.  The  only  way  in  which  the  other 
side  could  succeed  would  be  by  showing  that  this 
case,  being  one  of  a  right  common  to  the  inha- 
bitants of  a  district  there  is  a  difference,  and  that  an 
action  will  not  lie  for  that  reason.  But  this  is  not 
a  case  where  an  indictment  would  lie,  for  that  lies 
only  where  the  injury  is  to  a  right  of  common  to  all 
the  Queen's  subjects.  This  case  is  therefore  not 
analogous  to  the  obstruction  of  a  highway:  (see 
1  Hawk.  P.  C.  696.)  In  Westbtiry  v.  Potoel,  cited  bj 
Coke,  Attorney-General,  argitendo  in  the  case  of 
Fineux  v.  Boverukftj  it  was  held  that  where  the 
inhabitants  of  Southwark  had  a  common  watering- 
place,  and  the  defendant  had  stopped  it,  and  the 
plaintiff  being  an  inhabitant  there,  brought  his 
action  upon  the  case,  the  action  was  maintainable : 

Cro.  Eliz.  664; 

Go.  Litt.56a. 
The  principle  is  there  suggested  to  be  that  ''where 
there  is  not  any  other  remedy  than  by  action,  every 
one  may  have  his  action  who  is  grieved.**    So  in 
Bex  V.  Thrcwer,  3  Keble,  28;  1  Vent.  208,  it  was 
held  that  where  there  was  away  for  the  inhabitants 
of  the  parish  to  a  church,  each  inhabitant  might 
have   an    action,    but   no   indictment  would  lie 
(See   also    Catherine  AustirCs  Caxej   I  Vent.   189. 
[Mahtin,  B. — If   this  abstraction  of  water  con- 
tinued, would  not  a  right  to  abstract  the  water  be 
gained?     Would  not   an   action  lie  under  Uiese 
circumstances  without  actual  damage?    (He  re- 
ferred to  the  notes  to  MeUor  v.  Spateman^  1  Wma. 
Saund.  346a.)]    Yes:  it  is  there  said:  <'If  cattle 
are  permitted  to  depasture  the  common,  whether 
they  are  the  cattle  of  a  stranger,  or  are  the  super- 
numerary cattle  of  a  commoner,  a  commoner  may 
have  an  action  upon  the  case  in  which  it  does  not 
seem  necessary  for  him  to  prove  any  specific  injury 
which  he  has  sustained.    For  the  consumption  of 
the  grass  by  the  other  cattle  is  of  itself  a  diminu- 
tion of  the  right  and  profit  of  the  commoner,  and 
considered  as  sufficient  proof  of  the  damage  alleged 
in  the  declaration Besides,  the  law  con- 
siders that  the  right  of  the  commoner  is  injured  by 
such  act,  and  therefore  allows  him  to  bring  an 
action  for  it  to  prevent  the  wrongdoer  from  gaining 
a  right  by  repeated  acts  of  encroachment.    For 
wherever  any  act  injures  another's  right,  and  would 
be  evidence  in  future  in  favour  of  the  wrongdoer, 
an  action  may  be  maintained  for  an  invasion  of  the 
right  without  proof  of  any  specific  damage,  and 
this  seems  to  be  a  governing  principle  in  cases  of 
this  kind."    See  also 

Marzetti  v.  Williams,  1  B.  &  Ad.  415 ; 

Emhrey  v.  Owen,  6  Ex.  353 ; 

Miner  v.  Gilmour,  12  Moo.  P.  C.  C.  158 ; 

Sampson  v.  Hoddinott,  1  C.  B.,  N.  S.  590 ; 

Race  V,  Tfard,  4  £.  A  B.  702. 

Price,  Q.  C.  and  Kemphyy  in  support  of  the  role.-^ 
The  cases  of  Wood  v.  Wosiui,  Sampson  v.  HoddimaU^ 
and  others  cited  on  the  other  side,  are  all  cases  of 
actions  by  riparian  proprietors,  and  there  was  in 
those  cases  a  right  to  have  the  water  flow  uninter-> 
ruptedly  in  its  natural  state.  Here  the  pJaintifEs' 
right,  as  alleged  by  the  declaration,  was  oi^yto 
have  water  sufficient  for  domestic  purposes  when 
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they  wanted  it.  The  jury  hare  found  that  the 
plaintififs  personally  suffered  no  inconvenience; 
they  nerer  rentured  to  say  that  when  they  wanted 
water  they  could  not  get  it.  [Mabun,  B.— In  one 
sense  no  doubt  it  must  be  taken  that  they  suffered 
no  damage ;  but  is  that  the  sense  in  which  damage 
is  said  for  'this  purpose  to  arise  in  contemplation 
of  law  ?]  It  is  laid  down  in  Addison  on  Torts,  2nd 
edit  53,  that  when  the  act  of  which  the  plaintiff 
complains  has  been  done  by  the  defendant  on  his 
own  land,  and  the  constant  repetition  of  it,  how- 
ever long  continued,  would  establish  no  prescriptive 
right  against  the  plaintiff,  there  is  no  cause  of 
action  until  some  substantial  perceptible  damage 
has  been  sustained  by  the  plaintiff :  (see  Bonomi  v. 
Backhouse,  E.  B.  &  E.  622 ;  9  H.  L.  511.)  It  can- 
not certainly  be  contended  that  this  was  an  injury 
to  aright  of  the  general  public,  and  therefore  that  no 
action  will  lie  without  special  damage ;  but  it  is  sub- 
mitted that  it  is  so  far  analogous  to  such  a  general 
right,  that  by  such  abstraction  of  water  as  here  took 
pUce  no  prescriptive  right  could  be  obtained  as 
against  such  an  individual  Inhabitant.  If  so,  no 
action  will  lie  without  some  special  damage  to  the 
plamtiff.  In  Pindotr  v.  Wadsworth,  2  East,  154,  it 
was  held  that  a  commoner  might  maintain  an  action 
on}  the  case  for  an  injury  done  to  the  common  by 
taking  away  from  thence  the  manure  which  was 
dropi«d  on  it  by  the  cattle :  and  it  was  held  the 
fact  that  this  might  give  rise  to  multiplicity  of 
actions,  was  no  objection ;  but  then  damage  existed, 
though  very  trifling.  Lord  Kenyon  there  says  that 
Lflvd  Coke  was  of  opinon  that  a  commoner  could 
not  maintain  such  an  action  without  showing  that 
he  had  sustained  actual  damage :  (see  Mary's  Ocae, 
9  Sep.  113.)  [BsAVWELL,  B. — ^Womd  not  the  acts  of 
the  defendant  form  evidence  of  a  right  in  derogation 
of  the  rightof  the  inhabitants,  formigfat  not  there bea 
ri^t  in  the  inhabitants  to  the  flow  of  water  to  the 
spoot,  subject  to  anotiier  right  in  the  proprietor 
Ota  dose  through  which  the  water  passed  on  its 
way  to  the  spout?]  We  contend  that,  however 
many  times  he  might  have  abstracted  the  water 
when  the  plaintiffs  did  not  want  any,  stUl,  if  they 
went  to  get  water  and  could  And  none,  an  action 
would  lie.  It  must  be  admitted  that  this  is  such 
an  abstraction  of  water  as  would  be  actionable  if 
done  by  one  riparian  proprietor  against  another, 
without  particular  damages ;  but  tlus  is  not  such  a 
case.  The  plaintiffs*  right,  as  alleged  in  the  decla- 
ratioD,  which  was  to  have  water  when  they  wanted 
it  for  particular  purposes,  was  not  infringed.  The 
plaintiffs  do  not  allege  that  they,  or  all  the  inha- 
bitants, were  entitled  to  have  the  whole  of  the 
water  come  to  the  spout.  As  i^^ainst  them  the  defen- 
dant, a  riparian  owner,  waa  entitled,  subject  to  this 
light,  to  take  the  water.  [Bramwell,  B. — What 
yon  say  amounts  to  this,  if  the  defendant  had  stood 
at  the  mouth  of  the  spout,  anct  diverted  the  water, 
BO  action  would  have  lain  if,  as  soon  as  any  of  the 
inhabitants  came  for  water,  he  let  it  flow  again. 
Kellt,  C.  B. — ^But  were  not  the  inhabitants  en- 
titled to  a  constant  flow  of  water  for  their  supply 
for  domestic  purposes?]  That  is  not  the  right 
alleged.  (llAjuniN,  B. — ^The  declaration  may  be 
amended  u  necessary  to  the  decision  of  the  real 
question.  It  appears  to  me  a  fallacy  to  say  that 
the  right  of  the  inhabitants  was  only  to  have  their 
kettles  flUed  when  they  wanted  them  flUed.  The 
right  was  to  a  constant  supply.]  If  the  action  lies 
without  special  damage  to  the  individual,  every 
inhabitant  of  the  district  might  bring  his  action. 
If  any  right  has  been  infringed  it  is  that  of  the 
inhabitants  at  large.  But  it  is  impossible  for  them 
to  bring  an  action,  which  shows  that  no  prescriptive 
right  could  be  'gained  by  the  defendant  as  against 
them  in  derogation  of  their  right.  How  could  a 
presumption  of  a  grant  by  them  to  the  defendant 


of  the  right  to  stop  the  water  arise?    He  cited 
also 

Mayne  on  Damages,  256,  257 ; 

HobamY.  Todd,  4  T.  B.  71. 

Kelly,  C.  B. — In  this  case  the  plaintiffs,  in  com* 
mon  with  other  inhabitants  of  a  certain  district, 
claim  a  right  to  the  flow  of  water  to  this  spout  for 
the  supply  of  such  inhabitants  for  domestic  pur- 
poses. The  defendant)  the  owner  or  occupier  of 
land  through  which  the  stream  flows,  has  from 
time  to  time  abstracted  considerable  quantities  of 
water,  and  so  diminished  the  flow  that  it  was  some- 
times insufficient  for  the  sup|)ly  of  the  district.  It 
does  not  appear  tJiat  any  injury  was  caused  to  the 
pUdntiffs  individually,  because  tiiey  do  not  seem  to 
have  endeavoured  to  obtain  water  at  any  time 
when  the  stream  was  largely  diminished.  The 
question  is  whether,  under  these  circumstances,  an 
action  lies  without  evidence  of  actual  damage  to  the 
plaintiffs.  Let  us  first  consider  whether  this  infringe- 
ment is  the  subject  of  an  action  by  one  of  several 
claimants.  Now  it  is  dear  from  tiie  citation  from 
Coke,  Littleton  and  other  ancient  works,  and  espe- 
cially from  the  case  of  Westhwy  v.  PoweB,  that  such 
action  will  lie.  In  Fineux  v.  Bovenden,  where  it  was 
held  that  an  action  is  not  maintainable  for  injury 
done  to  a  right  of  the  public  not  confined  to  a  dis- 
trict, but  common  to  aU  the  subjects  of  the  king, 
without  special  damage,  this  case  is  cited,  and  it 
appears  from  it  that  where  the  inhabitants  of  a 
district  had  a  watering-place,  and  the  defendant 
stopped  it,  and  the  plaintiff,  being  an  inhabitant, 
then  brought  his  action,  it  was  adjudged  that  the 
action  was  maintainable.  It  did  not  appear  there 
that  the  plaintiff  had  sustained  any  particular 
damage,  and  so  he  may  have  been  in  much  the 
same  position  as  the  present  plaintiffs.  When  we 
consider  the  nature  of  the  right  so  infringed  by  the 
abstraction  of  a  larg^  quantity  of  water  from  time 
to  time,  and  the  probable  effect  of  such  acts,  if  con- 
tinued and  repeated  by  a  wrongdoer,  it  is  impos- 
sible not  to  see  that  they  might  in  time  furnish  a 
foundation  of  a  claim  of  right  so  largely  to  dimi- 
nish the  flow  of  water  as  to  interfere  with  the 
rights  of  the  inhabitants,  and  to  render  them  of 
little  value.  Oh  this  ground  alone,  in  my  opinion, 
an  action  will  lie  without  any  particular  damage* 
My  brother  Martin  referred  to  the  note  to  the  case 
of  Mellor  V.  Spatemany  and  we  there  flnd  it  laid 
down :  *'  Whenever  any  act  injun^s  another's  rights 
and  would  be  evidence  in  future  in  favour  of  the 
wrongdoer,  an  action  may  be  maintained  for  aa 
invasion  of  the  right  without  proof  of  any  specific 
damage,  and  this  seems  to  be  a  governing  principle  in 
cases  of  this  kind."  I  hold  it  to  be  an  undeniable 
principle  of  law,  that  when  there  is  a  right  in  one 
man,  and  acts  are  done  by  another  man  which,  if 
continually  repeated,  would  be  evidence  of  a  right 
in  derogation  of  the  former  right,  such  acts  are  the 
subject  of  an  action  by  the  claimant.  In  the  case 
of  Bower  v.  Hill,  1  Scott,  526,  Tindal,  C.J.  says: 
"  But  independently  of  this  narrow  ground  of  deci- 
sion, we  think  the  erection  of  the  tunnel  is  in  the 
nature  of,  and  until  removed  is  to  be  considered  as, 
a  permanent  obstruction  of  the  plaintiff's  right,  and 
therefore  an  injury  to  the  plaintiff,  even  though  he 
receives  no  immediate  damage  thereby.  The  right 
of  the  plaintiff  to  this  way  is  injured  if  there  is  an 
obstruction  in  its  nature  permanent.  If  acquiesced 
in  for  twenty  years  it  would  become  evidence  of  a 
renunciation,  and  abandonment  of  the  right  of  way. 
That  is  the  ground  on  which  a  reversioner  is 
allowed  to  bring  his  action  for  an  obstruction 
apparently  permanent,  to  light  and  other  easements 
which  belong  to  the  reversion."  So  here  it  is  im- 
impossible  to  deny  that  if  this  defendant,  being 
occupier  of  the  land  through  which    the   water 
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passes  which  constitutes  the  entire  source  of  supply 
to  this  spout,  could  show  at  the  distance  of  some 
twenty  years  he  had  during  that  time  abstracted 
water  from  time  to  time  so  as  to  keep  the  spout 
insufficiently  supplied,  that  would  be  evidence  in 
derogation  of  the  right  of  the  inhabitants.  In  this 
case  the  jury  found  that  there  was  no  individual 
damage;  the  plaintiffs  did  not  happen  to  require 
water  at  any  time  when  the  abstraction  was  tiJdng 
place;  but  some  inhabitants  of  the  district  were 
hindered  from  obtaining  the  supply  to  which  they 
were  entitled.  There  was  a  right  to— I  do  not  say 
an  unceasing  flow  of— water,  but  at  any  rate  an 
ample  flow  for  domestic  puxposes  whenever  they 
required  it,  and  that  right  having  been  invaded  bv 
the  abstraction  of  large  quantities  of  water,  I  think 
the  plaintiffs  are  entitled  to  maintain  this  action, 
though  they  have  not  themselves  personally  been 
inconvenienced ;  and  I  base  this  decision  principally 
upon  the  principle  I  have  before  adverted  to  as  laid 
down  in  the  notes  to  i/e/ibr  v.  Spateman, 

Martik,  B. — I  am  of  the  same  opinion.  I  think 
this  case  clearly  falls  within  the  rule  laid  down  in 
liellor  V.  i^fHiteaum. 

Bramwrll,  B. — I  am  of  the  same  opinion. 

Chankell,  B. — ^I  am  of  the  same  opinion.  It 
appears  that  there  are  two  propositions  of  law 
which  go  a  long  way  to  decide  this  question. 
Where  an  indictment  may  be  maintained  for  inter- 
ference with  a  right  there  is  no  remedy  by  action 
unless  there  be  individual  damage ;  but  on  the  other 
hand,  where  an  indictment  will  not  lie  it  is  con- 
ceded, and  was  laid  down  in  Meilor  v.  Spateman^  that 
if  there  have  been  an  actual  injury  to  a  right,  there 
an  action  is  maintainable.  It  is  said  here  there  is 
an  injury  to  a  right ;  but  it  is  contended  that  there 
must  be  actual  personal  damage.  The  verdict  finds 
that  h^re  was  a  right,  and  an  injury  to  the  right, 
but  not  one  attended  with  any  pecuniary  loss,  or 
expenditure  of  time  or  labour.  All  that  it  comes  to 
is  this :  because  the  plaintiffs  did  not  want  water 
on  any  particular  day  when  the  flow  was  dimi 
ntshed,  there  was  no  damage,  and  they  cannot 
maintain  this  action.  It  is  conceded,  however,  that 
if  one  of  the  other  inhabitants  who  did  go  for 
vrater  and  failed  to  get  it,  had  brought  an  action, 
there  would  be  sufficient  damage,  and  the  action 
would  have  been  maintainable.  But  if  there  was 
evidence  that  any  of  the  other  inhabitants  were 
interfered  with  in  the  exercise  of  their  right,  would 
not  that  be  some  evidence  in  future  against  the 
plaintiffs  in  derogation  of  their  right  ?  It  is  a  user 
that,  if  continued  a  sufficient  time,  would  be  some 
evidence  against  the  plaintiffs  of  acts  done,  and  of 
a  right  exercised  contrary  to  the  right  of  the  inha- 
bitants. Under  these  circumstances,  I  think  the 
action  will  lie  without  pecuniary  damage. 

BuU  discharged. 

Attorneys  for  plaintiffs,  Learoyd  and  Bkby,  for 
Learoyd  and  Learoyd, 

Attorneys  for  defeHdants,yoAfw>R  and  Weatherall, 
for  Littler  and  Hancar. 


BAIL   COXJBT. 

Ecportcd  by  Fras.  TciorEB,  Baq.,  Banistor-at-Law. 

Monday,  Nov.  28,  1868. 

Keg.  v.  Fawcett  and  others  (Justices  of  Durham  ; 

£x  parte  Hodsok. 

Application  to  justices  fir  a  summons — Refusal  to  grant 
•^Non-exercise  of  judicial  /unctions — Vexatious  In' 
dictments  Act. 

If,  on  application  to  justices  fir  a  summons  for  an  in- 
Actable  offence,  they  have  heard  and  determined  the 
application^  and,  on  tJte  merits,  have  declined  to  grant 
it,  the  court  will  not  prant  a  mandamus  to  compel  them 
to  review  their  Piston. 

Secus,  if  they  have  refused  to  hear  the  application,  or 
if,  after  hearing^  have  refiued  to  grant  it  from  a  mis' 
taken  view  of  their  duty,  amounting  to  a  declining  of 
jurisdiction. 

Greenhow  showed  cause  against  a  rule  obtained  by 
Keane,  Q.  C,  calling  on  these  justices  to  show 
cause  why  a  mandamus  should  not  issue,  command- 
ing them  to  hear  and  determine  an  information  and 
complaint  by  one  William  Hodson,  who  sought  to 
summon  Helen  Mitchenson  before  them  to  answer 
a  charge  of  wilful  and  corrupt  perjury.  On  Aii};. 
7th,  Mitchenson  laid  an  information  before  the  jns- 
tioes  against  Hodson,  for  an  assault  committed  upon 
herwhilein  bed  in  her  room  in  Hodson's  father's 
house.  She  gave  evidence  of  the  offence.  Hodson 
in  reply,  called  his  father,  sister,  and  four  other 
witnesses,  but  eventually  the  magistrates  convicted 
and  fined  him  50s.,  which  he  paid.  Nothing  more 
was  done  till  Oct.  22,  when  Hodson  applied  for  a 
summons  against  Mitchenson  for  perjury.  The 
justices  heard  all  the  evidence  he  had  to  call,  and 
asked  him  if  he  had  any  more.  He  said  no,  and 
the  justices  then,  acting  in  their  discretion,  refused 
to  grant  the  summons.  This  was  a  judgment  on 
matters  of  fact,  and  entirely  within  their  discretion, 
which  this  court  will  not  overrule  or  review. 
fBLAGKBCRN,  J. — ^Thcn  they  did  not  decline  but 
exercised  jurisdiction.]  Exactly  so.  They  heard 
all  that  the  complainant  had  to  say,  and  ultimately 
dedmed  to  do  what  he  desired.  But  they  had  a 
perfect  right  to  do  so.  11  &  12  Vict.  c.  42,  s.  9,  and 
aeg.  v.  Ingham^  14  Q.  B.  396,  where  the  court,  under 
similar  circumstances,  refused  to  grant  a  mandamMs, 
[Hatbb,  J. — Under  the  Vexatious  Indictments  Act 
the  complainant  was  bound  to  go  before  the  justices.] 
It  is  now  only  necessary  to  obtain  the  leave  of  the 
judge  at  the  trial:  (30  &  31  Vict.  c.  36,  a.  M 
[Blackburw,  J. — Beg.  v.  Ingham  is  not  precisely  the 
same  thing,  as  there  the  ruling  was  that  the  justioes 
might  leave  the  complainant  to  his  remedy  before 
the  grand  jury.  But  that  was  a  decision '  at  tiie 
hearing  of  the  complaint,  and  not  a  refusal  to  grant 
a  summons.]  It  is  difficult  to  see  why  justices  are 
to  have  a  discretion  at  the  hearing  and  none  on  the 
application  for  a  summons.  They  have  been  often 
ordered  t^  grant  summonses  and  warrants  respect- 
ing rates,  because  their  functions  in  such  cases  are 
merely  ministeriaL  But  when  they  hear  an  appli- 
cation for  a  summons  of  this  kind,  they  are,  by  the 
section  of  the  Act  cited,  expressly  required  to  exer- 
cise a  discretion  whether  they  will  grant  it  or  not. 

Keane,  Q.C.  in  support  of  the  ruIe.--The  justices 
never  heard  the  case  at  all,  and  they  do  not  say 
that  they  did.  [Affidavits  read.]  They  heard 
Hodson's  evidence,  then  that  of  his  father,  and  at 
first  they  decided  to  grant  the  summons.  While 
their  clerk  was  making  it  out,  he  made  some  sign 
to  them.  One  of  the  justices  thereupon  said,  **  It 
would  be  like  trying  the  case  again^"  apparently 
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thinking  that  grantiDg  it  would  imply  there  had 
been  a  miflcarriage  of  justice  on  the  former  occasion. 
Iliey  then  retired  to  their  private  room,  and  on 
thdr  return  they  refused  the  summons,  though  com- 
plainant said  he  had  four  other  witnesses  to  call, 
whom  they  had  not  heard.  If  .they  were  not  satis- 
fled  with  the  facts  before  them,  they  should  have 
uaAf  "Pxxxluce  those  other  witnesses ;"  but  it  is  not 
hearing  an  application  to  say,  first, '"  We  will  grant 
a  summons,"  and  then,  **  We  will  not  grant  it,  be- 
cause doing  so  would  be  like  trying  a  case  over 
again,  which  some  other  justices  have  heard  and 
decided."  The  answer  is,  that  the  case  is  admittedly 
one  which  requires  to  be  tried  again.  Evidently 
there  was  some  squeamishness  in  dealing  with  the 
matter,  because  it  would  be  like  overruling  other  jus- 
tices. But  if  that  view  is  to  prevail,  it  would  be 
impossible  ever  to  convict  a  person  of  perjury  after 
that  perjury  had  been  successful.  [Hatss,  J.— 
They  do  not  refuse  on  the  ground  of  what  them- 
lelres  bad  heard,  but  because  of  what  some  other 
jostices  had  done,  after  hearing  other  evidence  in 
soother  case.J  And  thereby  they  refuse  jurisdiction 
BDder  a  mistaken  view  of  the  law. 

Beg.  V.  Jiiaticea  qf  CumberUmdy  4  A.  &  £.  605. 

BLACKBimK,  J. — I  do  not  decide  whether  justices 
aio  bound  to  issue  a  summons,  or  whether  it  is  an 
set  respecting  which  they  have  a  discretion ;  but  if 
they  have,  they  must  exercise  it  on  the  facts  and 
erideoce  before  them,  and  if  they  decline  it  from  a 
mistaken  view  of  the  law,  Reg,  v.  Justices  of  Cumber- 
land shows  that  a  mandamus  ought  to  issue.  Here 
they  seem  to  have  refused  to  grant  the  summons 
because  on  different  evidence,  and  in  a  different 
case,  other  justices  had  come  to  a  conclusion  which 
they  appear  to  have  thought  inconsistent  with  the 
gnmting  of  the  summons.  If  this  were  to  be  the 
role,  no  summons  for  perjury  could  be  issued  after 
the  perjury  complained  of  had  obtained  a  verdict, 
and  therefore  the  rule  must  be  made  absolute. 

Hatbs,  J. — I  entirely  agree.  On  the  case  as  it 
stood  they  were  inclined  to  exercise  jurisdiction, 
but  afterwards,  from  entirely  different  consider- 
ations, they  declined  it. 

Rule  absohte. 

Attorneys  for  the  applicant,  J.  T.  and  £L  Cok 
49,  Lime-street. 


COUBT  OF  COMMON  PLEAS. 

Beported  \xj  W.  Gbarak  and  M.  W.  McKbUiAB,  Baqin., 
BarriBten4Kt>LAW. 

BXOISTRATION  APPEALS. 

Mondajf^  Nov.  9,  1868. 

Bennett  (app.)  v.  Bbuhpitt  (resp.); 
AsHGBOFT'a  Cask. 

Bcarliament — ConsoKdated  appeal  from  revising  barrister 
•-^Appeal  improperly  consolidated. 

Where  a  revising  barrister  had  consolidated  appeals,  in 
some  of  whiA  men  were  appelhmts  and  ih  others 
woBien,  the  court  refused  to  hear  the  appeal  on  the 
ground  that  the  appeais  did  not  all  depend  on  exactly 
the  same  point,  cmd  therefore  that  they  were  impro' 
perhf  consolidated. 

This  was  an  appeal  from  the  decision  of  a 
reviling  barrister,  and  the  point  sought  to  be  raised 
was  as  to  the  validity  of  a  notice  of  objection,  but 
it  appeared  that  some  of  the  appellants  were  men 
and  some  women. 

Manisty,  Q.  C.  (^Cronypton  with  him)  for  the  re- 
Mao.  Cas.— Vol.  Y. 


spondents,  and  MelUsh,  Q.  C.  for  the  appellant, 
stated  that  they  agreed  that  the  sole  point  intended 
to  be  raised  was  as  to  the  validity  of  the  notice. 

BoviLL,  C.  J. — ^It  has  been  decided  by  this  court 
that  where  appeals  are  improperly  consolidated  the 
court  will  not  hear  the  appeal :  (See  Thonq>son  r. 
Brown,  1  C.  B.,  N.  S.,  34).  Therefore  this  appeal 
must  be  dismissed. 

Btleb,  J.  concurred. 

KsATiNa,  J.— This  case  cannot  be  distinguished 
from  the  decided  cases. 

Appeal  dismissed. 

Attorney  for  the  appellant,  H.  H.  Poole* 

Attorneys  for  the  defendants,  FieM,  Boscoe,  and  Co. 


Friday,  Nov.  13,  1868. 

Jones  (app.)  v.  Bubb  (resp.) 

Borough  voter — Ratet  "made"  during  qualifying  year 
ofoccupation-^SO  j*  31  Vict,  c  102,  s.  3. 

The  rates,  to  which  an  occupier  must  be  rated  in  order 
to  entitle  him  to  be  registered  as  a  voter  for  a 
borough,  under  the  third  section  of  the  Representation 
oj  the  People  Act  1867,  are  those  which  have  been 
made  entirely,  i.e.  signed  by  the  overseers,  allowed  by 
the  justices,  and  published,  within  the  qualifying  year 
of  occupation,  the  twelve  months  preceding  the  pre- 
vious  Zlst  July. 

This  was  an  appeal  stated  by  the  revising  bar- 
rister of  the  borough  of  Malmesbury.  William 
Stephens  Jones,  a  person  on  the  list  of  voters  for 
the  said  borough,  duly  objected  to  the  name  of 
William  Bubb  Mng  retained  upon  the  list  of  per- 
sons entitled  to  vote  in  the  election  of  a  member 
for  the  said  borough  in  respect  of  his  occupation  of 
a  dwelling-house  in  the  parish  of  Somerford  Magna, 
within  the  said  borough. 

The  ground  of  objection  was,  that  the  respondent 
had  not  been  duly  rated. 

A  rate  made  for  the  relief  of  the  poor  of  the  said 
parish  was  produced  by  the  overseers.  By  the 
heading  thereof  this  rate  purported  to  have  been 
made  by  the  overseers  on  the  18th  July  1867,  and 
on  each  page  thereof,  in  the  usual  form,  there  were 
the  words  ''Rate  made  the  18th of  July  1867." 

The  rate  was  duly  allowed  on  the  4  th  Sept. 
1867,  and  that  date  appeared  in  the  entry  of  such 
allowance  as  the  date  thereof.  The  rate  was  duly 
published  on  the  8th  Sept.  1867. 

The  respondent  was  not  rated  to  the  said  rate. 

The  appellant  contended  that  this  was  a  rate 
made  during  the  twelve  calendar  months  preceding 
the  31st  July  1868 ;  that  the  date  in  the  heading 
of  the  rate  was  not  the  time  when  it  was  made 
within  the  meaning  of  the  third  section  of  the 
Bepresentation  of  the  People  Act  1867;  and  that 
the  said  rate  was  not  so  made  until  the  day  of  the 
allowance  thereof,  or  until  the  day  of  the  publica- 
tion thereof ;  and  that  not  being  rated  therein  the 
said  respondent  was  not  entitled  to  be  registered 
under  the  said  third  section  of  that  Act. 

Apart  from  the  question  raised  by  this  objection, 
the  respondent's  qualification  was  proved  to  my 
satisfaction. 

I  decided  that  although  a  rate  is  of  no  force 
until  it  has  been  allowed  and  published,  yet  that 
after  allowance  and  publication  it  is  to  be  deemed 
to  have  been  made  on  the  day  on  which  it  purports 
to  have  been  made  by  the  overseers,  upon  whom  the 
duty  of  making  it  devolves ;  that  the  word  *'  made" 
in  the  third  section  of  the  said  Act  is  to  be  thus 
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conBtrued ;  and  aa  such  day  in  respect  of  the  rate 
in  question  was  prior  to  the  qualifying  twelve 
months'  occupation  of  the  respondent,  I  disallowed 
the  objection,  and  retained  his  name  on  the  said  list. 
The  question  for  the  opinion  of  the  court  is, 
whether  the  said  rate  was  a  "  rate  made "  during 
the  twelve  calendar  months  preceding  the  last  day 
of  July  1868,  within  the  meaning  of  the  third  sec- 
tion of  the  Act  aforesaid ;  and  if  the  court  shall  be 
of  opinion  that  it  was,  the  name  of  the  said  William 
Bubb  is  to  be  expunged  from  the  said  list. 

DowdesweU^  Q.  C.  (with  him  GreviUe  Howard), 
argued  for  the  appellant. — A  rate  cannot  be  said  to 
exist  until  it  is  enforceable,  that  is,  afier  publica- 
tion; but  it  is  anfEUaent  for  us  to  contend  that 
allowance  by  the  justices  is  at  all  events  necessary 
to  make  it  complete.  There  can  be  no  operative 
charge  on  the  public  by  means  of  a  rate  until  the 
necessary  formalities  have  been  completed.  (The 
court  ci&led  upon  the  other  side  to  support  the 
revising  barrister's  decision.) 

Macnamara  (with  him  Keane,  Q.  C.)  for  the 
respondent.  Allowance  and  publication  of  rates 
are  merely  ministerial  acts,  as  appears  from  R.  v. 
Justices  of  Dorchester,  1  Str.  393 ;  k.  v.  Earl  of  Yar- 
borough,  12  A.  &  £.  416.  The  occupier,  at  the  time 
of  signing  by  the  overseers,  is  liable  for  the  rate, 
not  the  person  who  becomes  an  occupier  between  that 
time  and  the  allowance. 

B.  V.  N&wc<mb,  4  T.  B.  368 ; 

B.  V.  Lord  Chdohphin,  13  L.  J.,  M.  C,  57. 
That  the  statute  ot  Elizabeth,  which  makes  allow- 
ance necessary  for  enforcement,  is  quite  consistent 
with  this  view,  appears  from  R.  v.  St  Mary  Kalendar, 
9  A.  &  £.  626,  in  which  case  it  was  held  "  that  where 
payment  of  rates  for  a  whole  year  is  material,  it  is 
no  excuse  for  nonpayment  of  the  last  rate,  that 
such  rate,  though  made  during  the  year,  was  not 
published  till  after  its  exinration."  It  has  been 
decided  that  the  concludiug  words  of  the  second 
section  of  6  &  7  Will.  4,  c  96,  '<  otherwise  the  said 
rate  shall  be  of  no  force  or  validity,"  apply  to  the 
signing  by  the  overseers,  and  not  to  the  other  for- 
malities required  for  a  rate : 

R.  V.  Fiyrdhcum,  11  A.  &  B.  73 ; 

Wright  V.  Town^l&rk  of  Stockport,  5.  M.  A  Ot,  83. 
(See  p.  51,) 
Here  it  is  sought  to  make  out  that  the  respondent 
is  not  entitled  to  vote  in  respect  of  matters  incident 
to  the  year  previous 'to  the  required  occupation; 
the  words  of  the  Act  show  that  the  voter  ought  not 
to  be  required  to  prove  a  rating  beyond  the  quali- 
fying period ;  and  the  authorities  concerning  other 
Acts  confirm  this : 

Agnew  v.  Boilht,  2  Ir.  Com.  L.  Bep.  N.  S.  560 ; 

Muldowney  v.  Malcolmaon,  15  Ir.  Com.  L.  Bep. 
N.S.  375 ; 

Scadding  v.  Lorant,  3  H.  L.  Cas.  418. 
The  case  of  Bushdl  v.  Luchett,  2  C.  B.  Ill,  may  be 
relied  on  by  the  other  side,  but  it  only  decides  that 
"  the  rate  for  the  time  being  "  is  one  which  must 
have  been  allowed  ;  it  does  not  show  that  it  was  not 
made  when  signed  by  the  overseers.  The  making 
of  a  rate  has  acquired  a  popular  sense  which  ought 
to  be  confirmed ;  it  is  the  sense  also  in  which  the 
Legislature  has  used  the  word  in  all  the  forms  for 
rating:  (6  &  7  Will.  4,  c.  96,  schedule.) 

Dowdeswell  in  reply. — Katification  can  only  relate 
back  when  an  act  is  done  by  another  person  on 
behalf  of  the  person  who  ratines ;  the  allowance  is 
an  independent  act  of  the  justices,  and  cannot  be 
said  to  relate  back  to  the  equally  independent  act 
of  the  overseers :  (^Fox  v.  Davies,  6  C.  B.  11.)  A  rate 
is  really  "made"  only  when  it  receives  its  final 
and  perfecting  confirmation,  just  in  the  same  way 
as  a  deed,  although  dated  on  a  certain  day,  is  not 


made  till  it  is  executed,  notwithstanding  that  it 
professes  to  be  made  on  the  day  of  the  date. 

BoviLL,  C.  J. — This  case  has  been  very  fully  and 
ably  argued,  and  we  do  not  think  it  necessary  to 
take  any  further  time  to  consider  our  judgment 
There  is  no  doubt  that  in  many  of  the  Acts  of  Par- 
liament, as  well  as  in  the  languageof  those  acquainted 
with  the  making  of  the  law,  Sie  making  of  a  rate 
has  been  treated  in  a  popular  sense,  as  different 
from  the  allowance  of  a  rate,  and  there  are  many 
expressions  to  be  found  in  Acts  of  Parliament  and 
decided  cases  showing  that  that  is  so.    Whatever 
may  be  the  effect  and  meaning  of  the  word ''  made  " 
in  tiie  Acts  of  Parliament  relating  to  the  Poor-law, 
the  question  we  have  to  consider  is  what  ia  the  aenae 
in  which  the  Legislature  in  the  Act  of  1867  haa 
used  the  words  in  the  3rd  clause  of  the  drd  section, 
**  Has  during  the  time  of  such  occupation  "  (i.e., 
twelve  mon£s  preceding  the  81st  July)  *'  been  rated 
as  an  ordinary  occupier  in  respect  of  the  premises 
so  occupied  by  him  within  the  borough  to  all  rates  (if 
any)  made  for  the  relief  of  the  poor  in  respect  of  such 
premises."    There  is  great  difficulty  in  construing 
these  words  in  the  sensef  contended  for  by  the  appel- 
lant, and  an  equal  difiSculty  in  other  cases  in  the 
sense  contended  for  by  the  respondent,  and  there  is 
hardly  an^  conatmction  to  be   placed   upon  the 
words,  taking  the  extreme  view  on  one  side  or  the 
other,  that  would  not  lead  to  great  difficult.    It  ia 
impoaaible  to  deal  with   extreme   caaea  such  as 
that  put  by  Mr.  Dowdeawell  of  there  being  only 
one    rate    in    the    year,    being    a    rate    made 
before,  and  not  allowed  till  after  the  31st  July, 
aasumingthat  some  of  the  persona  liable  to  be 
rated  would  be  omitted  from  the  rate.    It  is  im- 
posaible  to  deal  with  caaea  of   that  description. 
We  must   idace  a  reaaonahle   construction  upon 
the  language  of  the  Act  of  Parliament,  and  the 
only  conclusion  at  which  I  can  arrive,  and  the 
only  solution  of  the  difficulty,  in  my  o^uion,  is 
this,  that  when  the  Legislature  has  used  language 
that  the  person  to  be  entitled  to  the  fhmchiae  must 
be,  during  the  time  of  his  occupation,  rated  as 
an  ordinary  occupier,  in  respect  of  the  premises,  to 
all  rates  made  for  the  relief  of  the  poor,  it  must  be 
taken  to  mean  completely  rated,  that  is,  the  rate 
must  be  in  its  inception,  that  is,  by  the  signing  by 
the  overseers,  and   l^  the  allowance,  completed 
within  the  year ;  and  tiie  signature  by  the  overseers 
and  the  allowance  by  the  justices,  must  be  within 
the  year  of  occupation.    It  is  not  necessary,  in  that 
view,  to  determine  the  further  question  as  to  the 
poor  laws,  and  the  expressions  as  to  the  making  the 
rate.    Under  these  circumstances  it  seems  to  me 
that  the  decision  of  the  revising  barrister  was  right, 
and  ir  ought  to  be  affirmed. 

Btlbs,  J. — ^I  am  of  opinion  tlUKt  the  revising 
barrister  was  right,  in  either  view  of  this  ease, 
whether  the  rate  was  made  on  the  signature  of  the 
overseers,  or  whether  the  word  includes  complete 
signing  allowance  and  publication. 

Keatino,  J.~I  am  of  the  same  opinion,  that 
whichever  view  is  taken  of  this  case,  the  revising 
barrister  was  right,  and  that  the  decision  ought  to 
be  affirmed. 

Brett,  J.— I  confess  I  have  had  great  diiBculty 
as  to  what  is  the  right  construction  of  this  sec- 
tion. But  loeking  at  this  section,  and  compariii; 
it  with  the  27th  section  of  the  2  Will.  4,  c.  45, 1 
take  tlie  meaning  of  this  to  be,  that  a  persoa  must 
be  rated  to  all  rates  made  during  the  time  of  occa- 
pation,  that  is  to  say,  the  rates  made  in  the  yetf 
preceding  the  3 1st  July.  The  question  is.  what  is 
the  meaning  of  the  word  *'  made "  as  used  in  that 


MAGISTEATES'  OASES.  v< 

275 

Ex.] 

Fbhrar  v.  Thb  CoMinsszaKBBS  of  Sewers  of  the  Citt  of  Ldkdoit. 

[Ex 

•tection?  I  concur  with  the  Lord  Chief  Justice 
that  the  only  safe  way  of  construiog  the  Act  is 
to  say  "  made  **  in  that  view  means  entirely  made ; 
that  is  to  say,  that  every  step  necessary  in  order 
to  make  the  rate  mast  be  taken  within  the  year. 
Under  these  circumstances  I  think  the  decision  of 
Ifae  leTising  barrister  was  correct. 

Judgment  for  respondent. 

Attorneys  for  appellant,  Bower,  Son,  and  Cotton, 

Attonieys  for  respondent,  Dean  and  Chubb,  for 
C%«66  and  Son,  Malmesbnry. 


i 


COXJBT   OF   EXOHEC^TTEB, 

Ssported  hj  H.  Leigh  and  E.  Lumuet,  Etqzt.,  BanUtac^ 

at-Law. 

Nov.  11 1- 16,  1868. 

FBRRikR  V,  The  Commissioners  of  Sewers  of 
TBS  Citt  of  LoiriMir. 

Citv  S&oers  Act  1848  (11  ^  12  Vict.  c.  chULy^LanOs 
Ckauet  Consolidation  Act  1845  (8  j*  9  Via.  c.  18)  sect. 
68 — Incorporation  of  Lands  Clauses  ActinSeu?ers  Act , 
—  Works  clone  by  the  Commissioners  under  the  authority 
of  their  Act — Land  ^^infwrioushf  tiffected"  thereby-— 
bight  of  owner  to  compensation — Action  to  recover 
same — Assessment  of  amount  by  arbiircUor. 

7%e  Commissioners  of  Sewers  of  the  City  oj  London, 
under  the  express  provision  of  sect.  120  of  their  Act 
(11  ^  12  Viet.  e.  elxiii.,  local  and  personal),  and  the 
general  poioers  of  the  said  Act,  caused  £^  ground  and 
soil  of  a  certain  ancient  and  pubUr.  street  in  the  City 
of  London,  and  within  their  jurisdiction,  to  be  raised 
and  made  more  level.  The  plaintiff  was  the  owner 
and  oecupter,  under  a  lease  for  years,  of  a  house  in  the 
said  street,  whi^  he  used  as  a  tavern  and  hotel,  and 
tiersin  carried  on  his  business  of  a  licensed  victualler. 
The  result  of  the  defendant^  works  was,  that  the 
pavement  or  footway  of  the  said  street  was  raised  above 
the  level  of  the  entrance  to  the  plaintiff^s  house,  and  it 
became  necessary  for  him  to  make  an  access  to  his  house 
by  two  steps  defending  from  the  pavement.  He  was  also 
AUged  to  have  a  new  flap  grating  to  his  underground 
cellar,  and  to  make  other  alterations  t/ierein,  in  order 
to  enable  him  to  receive  casks  of  beer  from  the  street  in 
the  same  manner  as  he  had  formerly  been  accustomed, 
and  wits  entitled,  to  receive  them. 

It  was  alleged,  and  fbr  the  purposes  of  the  case  was  to 
be  taken  for  granted,  that  by  the  raising  of  the  foot' 
path  the  plcuntiff^s  house  was  injured  in  appearance, 
and  his  bar  overlooked  by  passers  by  ;  that  certain 
ancient  windows  were  darkened,  and  the  access  to  tlte 
house  rendered  less  convenient  than  before ;  that  the 
plaintiff^s  trade  was  injured^  and  the  house  itself 
rendered  less  vahiable  as  a  public-house,  and  its  value 
as  prt^perty  consequently  voas  diminished. 

Held  by  the  Court  of  Exchequer  (Kelly,  C.B.,  and  Pigott, 
and  CleoAy,  B.B.)  that,  as  the  uwrks  tn  question  were 
done  by  the  defendants  under  the  authority  of  their 
Act,  no  action  at  the  plaintiff^s  suit  lay  against  them 
for  any  damages  arising  therffrom,  but  that  the 
plaintiff  was  entitled  to  recover  compensation  from  the 
defendants,  under  sect.  68  of  the  Lands  Clauses 
Act  1845  (8^9  Vict.  c.  18)  to  be  assessed 
by  a  fury  or  an  arbitrator  in  the  manner  directed  by 
mat  section,  by  reason  of  his  premises  liaving  been 
*^ injuriously  effected"  by  such  works,  within  the 
meaning  of  such  last-menttoned  section. 

Section  68  of  the  Lands  Clauaa  Act  1845  is  (with  the 
other  provisions  of  that  Act)  incorporated  with  the 
Citv  Sewers  Act  1848  by  sect.  2  of  Vie  latter  Act ; 
ana  sect.  3  of  the  Citi/  Sewers  Act,  whicli  enacts  t/iat 
the  provisions  of  the  Lands  Clauses  Act  "  relating  to 
the  purcheue  and  taking  of  lands  otherwise  than  by 


agreement,  shall  not  extend  to  the  said  Sewers  Act  or 
to  the  purposes  thereof,**  does  not  apply  to  the  present 
case,  which  is  not  a  case  of  the  "purchase  or  talcing  of 
land  otherwise  than  by  agreement,**  but  of  lands  "  in- 
juriously affected**  by  the  ujorks  of  the  Commissioners^ 
and  so  is  within  the  operation  of  sect.  68  of  the  Lands 
Clauses  Consolidation  Act  1845. 

This  was  an  action  brought  by  the  plaintiff  against 
the  defendants  for  the  recovery  of  damages,  and  by 
consent  of  the  parties,  and  the  order  of  Channell,  B., 
dated  14th  June  1866,  the  following  special  case 
was  submitted  for  the  opinion  of  the  Court  of  Ex- 
chequer of  Fleas  :— 

1.  This  action  was  commenced  on  the  8th  March 
1866,  and  after  the  declaration  had  been  delivered 
the  plaintiff  gave  notice  to  the  defendants  requiring 
compensation  to  be  paid  or  assessed  under  the  Lands 
Clauses  Consolidation  Act. 

2.  After  such  notice  was  given  it  was  agreed  that 
this  case  should  be  stated  for  the  opinion  of  this 
court,  and  the  order  of  Channell,  B.  was  obtained 
accordingly. 

8.  The  plaintiff,  at  the  time  hereinafter  mentioned, 
was  and  still  is  possessed  of  the  lUulway  Tavern 
and  Hotel,  abutting  upon  and  being  No.  9,  in  Liver- 
pool-street, in  the  city  of  London,  under  a  lease  for 
thirty-one  years,  from  Michaelmas  1863.  He  carried 
on  there  the  business  of  a  licensed  victualler. 

4.  By  the  120th  section  of  the  City  of  London 
Sewers  Act  1848  (11  &  12  Vict.  c.  elxiii.,  local  and 
personal),  it  is  enacted  that  it  shall  be  lawful  for 
the  commissioners,  from  time  to  time,  to  cause  all 
or  any  of  the  streets  within  the  city,  or  any  part 
thereof  respectively,  to  be  paved  or  repaired  when 
and  as  often,  and  in  such  form  and  manner,  and 
with  such  material  as  the  commissioners  shall  think 
fit,  and  to  cause  the  ground  or  soil  thereof  to  be 
raised  or  lowered,  and  the  course  of  the  channels^ 
running  in  unto  or  through  the  same,  to  be  turned 
or  altered  in  such  manner  as  they  shall  think  proper, 
and  all  such  mains  and  pipes  as  now  lie,  or  here- 
after shall  be  laid  underground  to  be  taken  up 
and  new  laid  in  such  places,  manner,  and  form 
as  they  shall  judge  best.  The  said  Act  is  to  be 
deemed  to  be  part  of  this  case.  The  second  section 
incorporates  the  Lands  Clauses  Consolidation  Act 
1845,  but  the  defendants  contend  that  this  section 
is  qualified  by  the  drd  and  other  sections. 

5.  Liverpool-street  is  and  was  an  ancient  public 
street  in  the  city  of  London,  and  within  the  juris- 
diction of  the  defendants. 

6.  The  defendants,  under  the  section  referred  to, 
and  under  the  powers  contained  in  the  said  Act, 
caused  the  ground  and  soil  of  the  said  street  to  be 
raised  and  made  more  level,  and  the  said  street  to 
be  repaired,  all  which  the  defendants  were  justified 
in  doing  under  the  provisions  of  the  Act. 

7.  The  doing  of  these  acts  necessarily  raised  the 
pavement  of  the  said  street  above  the  entrance  of 
the  plaintiffs  house.  Before  the  defendants  so 
raised  the  street,  it  (the  street)  was  below  the 
entrance  to  the  plaintiff's  house.  The  paved  foot- 
way, part  of  the  street,  abutting  on  the  plaintiff's 
house,  was,  in  the  execution  of  the  said  works, 
necessarily  raised  by  means  of  earth  being  placed 
against  the  said  house.  There  were,  and  are,  two 
bars  in  the  house,  the  access  to  one  being  by  two 
doors,  to  the  other  by  one  door.  Before  the  execu- 
tion of  the  works  there  was  a  step  ascending  from 
the  pavement  to  one  of  the  said  two  doors,  the 
other  of  the  said  two  doors  was  on  a  level  with  the 
pavement,  and  to  the  third  door  there  were  five 
steps  ascending  from  the  pavement.  Since  the 
execution  of  the  said  works,  and  in  consequence 
thereof,  the  plaintiff  has  necessarily  made  an  access 
to  the  said  two  doors  by  two  steps  descending  from' 
the  pavement,  and  to  the  third  door  by  three,  instead 
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of  five,  asceuding  steps.  For  the  purposes  of  this 
case,  it  is  to  be  taken  that  this  mode  of  access  is 
less  conYcnient  than  the  former  mode  of  access,  as 
above  described,  and  that  this  renders  the  said 
house  less  valuable  as  a  public  house,  but  whether 
or  not  such  is  the  fact  is  to  be  determined  by  Mr. 
S.  Wood. 

8.  The  plaintiff  was  also  obliged  to,  and  did,  have 
a  new  cellar  flat  grating  to  a  cellar  occupied  by  him, 
and  used  for  the  purposes  of  his  business,  extending 
about  three  feet  under  the  pavement,  and  a  window 
board,  and  to  make  alterations,  to  enable  him  to 
receive  casks  of  beer  from  the  street,  in  the  same 
manner  as  he  had  formerly  received  them,  and 
was  entitled  to  receive  them. 

9.  During,  and  in  consequence  of,  the  proper 
execution  of  that  part  of  the  works  of  the  defen- 
dants, which  was  close  to  and  opposite  the  plain- 
tiff's house,  the  access  to  his  house  was  necessarily 
interfered  with. 

10.  The  plaintiff  further  alleges,  and  it  is  to  be 
taken  for  the  purposes  of  this  case,  that,  by  the 
raising  of  the  said  footpath  as  aforesaid,  the  said 
house  is  injured  in  appearance,  and  the  bar  over- 
looked by  persons  passing  by,  and  that  certain 
ancient  windows  are  darkened,  and  that  the  house 
in  consequence  is  diminished  in  value,  and  his  trade 
injured,  and  he  claims  compensation  in  respect  of 
these  matters,  as  well  as  of  the  matters  aforesaid. 

Whether  or  not  any  of  these  heads  of  damage 
exist  in  fact  is  to  be  determined  by  Mr.  Sancton 
Wood,  after  the  judgment  of  the  court  on  this  case. 

The  court  may  dnw  such  inferences  of  fact  as  it 
may  think  fit. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiff  is,  or  is  not,  entitled  to  com- 
pensation from  the  defendants  for  all,  or  for  any,  or 
which  of,  the  above  matters.  If  he  is  entitled  to 
compensation,  then  the  question  is  whether,  by  an 
action  of  law  or  under  the  Lands  Clauses  Ck>nsolida- 
tion  Act  1845,  or  imder  any  other  Act?  If  the 
court  be  of  the  opinion  that  he  is  entitled  to  com- 
pensation by  an  action  at  law,  then  judgment  is  to 
entered  in  the  action  for  the  plaintiff,  for  such 
amount  as  shall  be  determined  by  the  said  Mr. 
Sancton  Wood,  according  to  the  opinion  of  the 
court.  But,  if  he  shall  be  so  entitled  under  tiie 
Lands  Clauses  Consolidation  Act,  or  any  other  Act, 
and  not  by  an  action  at  law,  then  judgment  shall 
be  signed  for  the  defendants  in  the  action,  and  ttxe 
defendants  shall  pay  to  the  plaintiff  such  amount  as 
shall  be  determined  by  the  said  Mr.  Sancton  Wood. 

If  the  plaintiff  shall  be  entitled  to  compensation 
either  in  the  action  or  otherwise,  or  both  in  the 
action  and  otherwise,  the  costs  of  this  case,  and  the 
reference  to  and  award  by  Mr.  Sancton  Wood,  shall 
be  paid  by  the  defendants. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  compensation,  then  judgment  is  to 
be  signed  for  the  defendants  with  costs  of  and 
incident  to  this  cause. 

The  plaintiff's  points  of  argument :  1.  That  the 
City  of  London  Sewers  Act  1848  (11  &  12  Vict,  c 
clxiii.,  local  and  personal)  notwithstanding  its  con- 
taining clauses  giving  compensation  in  special  cases, 
also  incorporates,  by  the  second  section,  the  general 
provisions  of  the  Lands  Clauses  Consolidation 
Act  1845,  and  amongst  others  section  68.  2.  That 
the  plaintiff's  house  is  injuriously  affected  by 
raising  the  public  footpath,  by  placing  earth 
over  his  cellars  and  against  his  house,  and  other 
acts,  as  described  in  the  special  case,  and  that  he  is 
entitled  to  compensation  for  the  diminution  of 
facility  of  access  to  his  house,  and  the  other  injuries 
described  in  the  case. 

*  The  defendants'  points  of  argument:— 1.  That 
the  plaintiff  is  not  entitled  to  recover  from  the  de- 
fendants, either   by  action  or  under   the   Lands 


Clauses  Consolidation  Act  1845,  any  compensation 
in  respect  of  all  or  any  of  the  matters  complained 
of.  2.  That  by  the  120th  section  of  the  City  of 
London  Sewers  Act  1848,  the  defendants  were 
authorised  to  do  the  acts  complained  of,  and  are  not 
made  liable  to  make  compensation  for  any  damage 
necessarily  arising  therefrom  to  the  plaintiff.  3» 
That  whenever,  by  any  of  the  sections  of  the  de- 
fendants' Acts  1848  and  1851,  the  defendants  are 
authorised  to  do  any  acts,  and  are  to  be  liable  to 
make  compensation  for  any  damage  azising  there- 
from, the  sections  expressly  enact  to  that  effect 
(see,  for  instance,  Act  1848,  sects.  5d,  153, 156); 
and,  besides  the  120th  section  in  question,  there  are 
other  sections  which  show  that  the  defendants  are 
not  liable  to  make  compensation  for  some  of  the 
acts  done  by  them,  although  injury  may  arise  there- 
from (see,  for  instance.  Act  1848,  sects.  154,  155). 
4.  That  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act  1845,  incorporated  by  the  2nd  section, 
as  qualified  by  the  Srd  section,  of  the  defendants' 
Act  of  1848,  do  not  apply  to  the  facU  sUted  in  the 
case,  nor  do  they  entitle  the  plaintiff  to  any  co*n- 

Sensation  in  respect  of  any  of  the  alleged  acts  of 
amage.    5.  That  the  acts  alleged  in  the  case  as 
.  causing  damage  to  the  plaintiff  are  not,  nor  are,  nor 
is  any  or  either  of  them,  such  as  to  entitle  the 
plaintiff  to  be  paid  by  the  defendants  any  compen- 
sation for. 

The  clauses  of  the  City  of  London  Sanatory  Im- 
provement and  Sewers  Act  (11  &  12  Vict,  c  dxili. 
Local  and  Personal),  which  were  referred  to  in  the 
argument  on  both  sides,  and  by  the  court  in  their 
judgment,  as  material  to  the  dedsioa  of  the  case, 
were  the  following : 
Sect.  2: 

And  be  it  enacted,  that  for  the  purpose  of  enabling  the 
commin^oners  to  be  appointed  in  pursnance  of  this  Act, 
to  eifect  the  purchases  by  this  Act  authorieed,  and  to  carry 
into  execution  the  seToral  purposes  of  this  Act,  the  Lends 
Clauses  Consolidation  Act  1845,  »hdU  he  ivcorponOtd  wiik 
and  form  part  of  this  Ad,  and  the  piOTiaions  of  the  said  Lsnds 
Clauses  Consolidation  Act  shall  be  applicable  to  the  par* 
poses  of  this  Act,  except  so  f sr  as  the  same  provisions,  or 
any  of  them,  are  inoonsistent  with  this  Act,  or  are  herein- 
after deckred  not  to  extend  thereto ;  and  in  constmiag  the 
said  Act,  the  commissioners  to  he  appointed  in  puzsosaoe 
of  this  Act,  Shan  he  deemed  the  promoton  of  the  under- 
taking for  which  such  huids  are  required. 

Sect.  3: 

Provided  always,  and  be  it  enacted,  that  the  jpro visions  in 
the  said  Lands  Clauaes  Consolidation  Act  conteined,  relating 
to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  luid  also  the  proviBlons  therein  oontained  direoi- 
ing  lands  not  wanted  to  be  sold,  and  that  lands  not  sold 
shall  vest  in  the  owners  of  adjoining  lands,  and  that  lands 
intended  to  be  sold  shall  be  oilered  to  the  adjoining  owners, 
and  requiring  owners  to  claim  their  right  of  pre-emptiom 
within  six  weeks,  and  also  with  respect  to  the  reoovery  of 
forfeitures,  penalties,  and  costs,  »hau  not  «zt«nd  to  thU  Ad^ 
or  to  the  purpOMn  thereof. 

Sect.  6: 

And  be  enacted,  that  from  and  after  the  commencement 
of  this  Act,  the  aole  power  of  ordering,  dewlynlng,  making, 
enlarging,  widening,  deepening,  raising,  altmng,  removing, 
repairing,  cleansing,  and  soouxing  of  all  oommon  sewei^ 
drains,  and  vaults,  and  of  paving,  deanaing,  lighting,  ana 
improving  the  several  streets  witnin  the  city  shall  be,  snd 
the  same  is,  hereby  vested  in  the  mayor  and  commonalty, 
and  citizens  of  the  city  of  London,  to  be  executed  by  sma 
persons  as  by  the  mayor,  aldermen,  and  commons  of  the 
said  city,  in  common  council  assembled,  shall  from  time  to 
time  be  nominated,  and  under  the  common  seal  of  the 
mayor  and  commonalty  and  citizens  be  appointed  for  that 
purpose,  which  said  persons  so  from  time  to  time  to  be 
nominated  and  appointed,  shall  be,  and  they  are  hereby 
constituted,  commissioners  for  carrying  this  Act  into  execu- 
tion, and  snail  be  called,  the  Commissioners  of  Sewers  of 
tbuB  dty  of  London. 

Sect.  120 : 

And  be  it  enacted  that  it  shall  be  lawful  for  the  commis- 
sioners from  time  to  time  to  cause  all  or  any  of  the  streets 
within  the  city,  or  any  part  thereof  respectively,  to  be  pavsd 
or  repaired  when  and  as  often,  and  in  such  form  and  manner 
and  with  sttch  materials  as  the  commissioners  shall  think 
fit,  and  to  cause  tlm  qround  or  noil  thereof  to  he  miaed  or  lovfered, 
and  the  course  of  the  chumels  running  in,  into,  or  through 
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tlM  aame  to  be  tamed  or  altered  in  tueh  a  manner  as  th«y 
MkaU  Ounk  proper,  and  all  such  mains  and  pipes  as  now  lie. 
or  hereafter  snail  be  laid  underground,  to  oe  taken  up  and 
new  laid  in  sodi  plaoes,  manner,  and  form  as  the j  shall 
Judge  best. 

By  sect.  53  of  the  said  Act  it  is  made  lawful  for 
the  commiBsionera  from  time  to  time  to  cause  to  be 
coQstructedy  and  made  such  main  and  other  sewers, 
Sbc.,  as  they  shall  think  necessary  in,  under,  or 
across,  all  or  any  of  the  streets  within  the  city,  and 
through  and  across  aU  underground  cellars,  &c., 
under  any  of  the  said  streets, "  doing  as  little  damage 
as  may  be,  and  making  full  compensation  for  any 
damage  wilfully  or  negligently  done ;"  and,  if  neces- 
sary, for  competing  any  of  such  works,  to  build, 
carry,  and  continue  the  same  into,  or  through,  or 
under  any  inclosed  land,  building,  or  other  place 
not  being  a  public  way,  '*  making  full  compensation 
to  the  owners  and  occupiers  thereof,"  &c. 

By  the  71st  section  power  is  given  to  the  com- 
missioners, or  their  surveyor,  or  inspector,  &c,  to 
inspect  any  drain,  privy,  or  cesspool  within  the 
city  at  all  reasonable  times  in  the  day  time  after 
twenty-four  hours'  notice  in  writing  to  the  occupier 
of  the  premises,  or  in  case  of  emergency  without 
notice,  and  to  cause  the  ground  to  be  opened  in  any 
place  they  shall  think  fit  <'  doing  as  little  damage 
as  may  be,"  &c.,  and  *'  full  compensation  shall  be 
made  by  them  for  all  damages  or  injuries  done  or 
occasioned  by  the  opening  of  any  such  drain,  privy, 
or  cesspool." 

By  sect.  153,  buildings  projecting  beyond  the 
regular  line  of  the  street,  &c.,  when  taken  down  to 
be  rebuilt  are  to  be  set  backwards  to  such  a  line  and 
in  such  manner  as  the  commissioners  shall  direct, 
the  commissioners  **  making  full  compensation  to 
the  owner  of  such  buildings  for  any  damage  which 
he  may  sustain  thereby." 

By  sect.  156 :  With  regard  to  projections  or  ob- 
structions erected  in  front  of  any  nouse,  &c.,  in  any 
street  before  the  commencement  of  the  Act,  the 
commissioners  are  empowered  to  cause  the  same  to 
be  removed  or  altered,  **  and  shall  make  reasonable 
compensation  (to  be  ascertained  in  case  of  dispute 
by  any  justice  in  manner  by  this  Act  directed)  to 
erery  person  who  shall  incur  any  loss  or  damage  by 
such  removaL" 

By  sect.  159.  If  the  owner  of  houses,  &c.,  in  a 
ruinous  state  cannot  be  found,  the  commissioners 
may  take  such  house,  &c.,  "  making  compensation 
to  the  owner  of  such  house,  &c.,  in  the  manner  pro- 
vided by  the  Lands  Clauses  Consolidation  Act  1845, 
in  the  case  of  lauds  taken  otherwise  than  with  the 
consent  of  the  owners  and  occupiers  thereof." 

By  sect.  166.  "Full  compensation"  is  to  be  made 
out  of  the  rates  levied  under  the  Act,  as  the  com- 
missioners shall  order  and  direct,  to  all  persons  sus- 
taining any  damage  by  the  loss  or  diminution  in  value 
of  their  offices  under  the  powers  of  this  Act ;  the 
amount  in  case  of  dispute  to  be  settled  by  arbitra- 
tion, as  provided  by  the  Lands  Clauses  Consolida- 
tion Act  1845. 

Sect.  236 : 

And  be  it  enacted,  that,  in  all  cases  where  the  amount  of 
any  damages,  costs,  or  expenses,  is,  by  this  Act,  directed  to 
1m  asoertuned,  or  recovered  in  a  summary  manner,  or  any 
Aftnagaif^  costs,  or  sxpensss,  axe  by  this  Act  directed  to  be 
paid,  and  the  mettiod  of  asoertaining  the  amount,  or 
enforcing  the  payment  thereof,  is  not  provided  for,  such 
amount,  in  case  of  dispute,  shall  be  ascertained  and  deter- 
mined l^  any  justice :  and  if  the  amount  so  ascertained  be 
not  paid  by  the  commissioners,  or  other  parties  liable  to  pay 
the  same,  within  seven  dajs  aftco:  demand,  the  amount  may 
be  recovered  by  distress  of  the  ffoods  of  the  commissioners, 
or  other  partv  liable  as  aforesaid,  and  any  justice,  on  appli- 
cation, shall  issue  lus  warrant  according^. 

The  following  are  the  clauses  and  sections  of  the 
Lands  Clauses  Consolidation  Act  1845  (8  &  9  Vict. 
c.  18),  which  were  relied  on  on  both  sides  respec- 
tively, as  material  in  the  case,  and  which  are 
referred  to  in  the  judgment.) 


Sect.  5: 

And  whereas  it  may  be  convenient  in  some  cases  to 
incorporate  wil^  Acts  of  Parliament  hereafter  to  be  passed 
some  portion  only  of  the  provisions  of  this  Act:  be  it 
therefore  enacted,  that  for  the  purpose  of  making  any  such 
incorporation  it  shall  be  sufficient  in  any  such  Act  to  enact 
that  the  clauses  of  tMs  Act,  with  respect  to  the  matter  so 
proposed  to  be  incorporated  (describing  such  matter  as  it 
is  described  in  this  Act  in  the  words  introductory  to  the 
enactment  with  respect  to  such  matter)  shall  be  incorpo- 
rated with  such  Act ;  and  thereupon  all  the  clauses  and  pro- 
visions of  this  Act  with  respect  to  the  matter  so  incorpo- 
rated  shall,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  such  Act,  form  part  of  such  Act,  and  such  Act 
shall  be  construed  as  if  the  substance  of  such  clauses  and 
provisions  were  set  forth  therein  with  reference  to  the 
matter  to  which  such  Acts  shall  relate. 

"  And  with  respect  to  the  purchase  of  lands  by 
agreement,  be  it  enacted  as  follows : " 

Sect.  6: 

Sab|iect  to  the  provisions  of  this  and  the  special  Act,  it 
shall  be  lawful  for  the  promoters  of  the  undertaking  to 
agree  with  the  owners  of  any  lands  by  the  special  4.ct 
authorised  to  be  taken,  and  wmoh  shall  be  required  for  the 
purposes  of  such  Act,  and  with  all  parties  having  any 
estate  or  interest  in  such  lands,  or  by  this  or  the  special 
Act  enabled  to  sell  or  convey  the  same,  for  the  absolute 
purchase,  for  a  consideration  in  money,  of  any  such  lauds, 
or  such  parts  thereof  as  they  shall  think  proper,  and  of  all 
estates  and  interests  in  such  lands  of  what  kind  soever. 

Then  follow  other  sections  up  to  sect.  15,  inclu- 
sive, under  the  above  heading. 

**  And  with  respect  to  the  purchase  and  taking 
of  land  otherwise  than  by  agreement,  be  it  enacted 
as  follows : " 

Then  follow  under  that  heading  sects.  16  to  68, 

inclusive,  sect.  68  being  in  the  words  following : 

If  any  party  shall  be  entitled  to  com]>ensation  in  respect 
of  anylands,  or  of  anr  uit^nest  therein,  which  shaU  been 
taken  for,  or  injv,riauBly  affected  by,  the  execution  of  the 
works,  and  for  which  the  promoters  shall  not  have  made 
satisfaction  under  the  provisions  of  this  or  the  spedal  Act, 
or  any  Act  Inoorporatea  therewith,  and  if  the  compensation 
daimed  in  such  case  shall  exceed  the  sum  of  601..  such 
parly  may  have  the  same  settled,  either  by  arbitration,  or 
by  the  verdict  of  a  jury,  as  he  shall  think  fit ;  and  if  such 
party  desire  to  have  the  same  settled  by  arbitration,  it 
shall  be  lawful  for  him  to  give  notice  in  writing  to  the  pro- 
moters of  the  undertaldnff  of  such  his  desire,  stating  in 
such  notioe  the  nature  of  the  interest  in  such  land  in 
respect  of  which  he  claims  compensation,  and  the  amount 
of  compensation  so  claimed  therein ;  and,  unless  the  pro- 
moters of  the  undertaking  be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  atuBJl  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days  after 
the  receipt  of  any  such  notice  from  an^  party  so  entitled, 
the  same  shall  be  settled  by  arbitration  in  the  manner 
herein  provided ;  or,  if  the  party  so  entitled  as  aforesaid 
desire  to  have  such  question  of  compensation  settled  by  a 
jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of 
sucn  his  desire  to  the  promoters  of  the  undertaking, 
stating  such  particulars  as  aforesaid;  and  unless  the  pro- 
moters of  the  undertaking  be  vnlUng  to  pay  the  amount  of 
compensation  so  didmed,  and  enter  into  a  written  agree- 
ment for  that  purpose,  they  shall,  within  twenty^one  days 
after  the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the  man- 
ner herein  provided,  and  in  deftuilt  thereof  they  shaU  be 
liable  to  pay  to  the  party  so  entitled  as  aforesaid  the 
amount  of  compensation  so  claimed,  and  tlie  aame  may  be 
recovered  by  him,  with  costs,  by  action  in  any  of  the 
Superior  Courts. 

KRcme,  Q.C.  appeared  to  argue  the  case  on  the 
part  of  the  plaintiff,  and  contended  that,  either  by 
way  of  action,  or  by  the  mode  of  obtaining  compen- 
sation directed  by  the  Act  of  Parliament,  the 
plaintiff  was  entitled  to  recover  damages  for  the 
injuries  occasioned  to  him  by  the  works  of  the 
d^endants.  The  first  question  for  consideration 
was  whether  or  not  the  City  Sewers  Act  1848 
(11  &  12  Vict.  c.  clxiii.,  local  and  personal),  which 
he  would  call  the  local  Act,  incorporated  so  much 
of  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act  1845  (8  &  9  Vict.  c.  18)  as  was  suflBcient 
for  the  purpose  of  the  plaintiff's  obtaining  compen- 
sation. By  sect.  2  of  the  local  Act  the  general 
provisions  of  the  Lands  Clauses  Act  were  incor- 
porated with  the  local  Act,  and  were  to  be  applicable 
to  the  purposes  thereof,  except  so  far  as  such  pro- 
visions should  be  inconsistent  therewith,  or  should 
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be  thereby  declared  not  to  extend  thereto.  By 
sect.  3  of  the  local  Act  it  was  provided  that  the  pro- 
Tisions  of  the  Lands  Clauses  Act  relating^  to  the 
'<  taking  and  purchase  of  land  otherwise  than  by 
agreement,"  &c.  should  not  extend  to  the  said  local 
Act.  Clauses  16  to  68  inclusire  in  the  Lands 
Clauses  Act  came  under  the  general  heading, 
**wlth  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,*'  and  re- 
lated to  such  taking  and  purchase;  but,  by 
the  last  of  that  series  of  sections,  sect  68,  the  mode 
of  obtaining  compensation  to  which  any  party  would 
be  entitled  in  respect  of  any  lands  or  of  any  interest 
therein  which  should  have  been  taken  for,  *'  or  inju- 
riously affected  by, "the  execution  of  the  works  autho- 
rised by  the  local  Act,  and  for  which  the  promoters 
of  the  undertaking  should  not  have  made  satisfac- 
tion under  the  prorisions  of  the  Act,  was  specified 
and  pointed  out.  Sect.  68,  therefore,  was  directed 
not  simply  to  the  case  of  lands  **  taken  and  pur- 
chased otherwise  than  by  agreement,"  but  also  to  the 
case  of  lands  and  premises  ^*  injuriously  affected"  by 
works  such  as  those  in  the  present  case ;  and,  con- 
sequently, so  much  of  sect.  68  as  related  to  lands 
'*  injuriously  affected"  did  not  fall  within  the 
enactment  of  sect.  3  of  the  local  Act,  prohibiting  the 
extension  of  the  prorisions  of  the  public  Act  to  the 
local  Act.  [Cleabbt  B.  referred  to  sect.  5  of  the 
Lands  Clauses  Act  1845.]  The  plaintiff's  premises 
had  undoubtedly  been  "  injuriously  affected"  by  the 
alteration  of  the  level  of  thestreet,  and  he  was  entitled 
to  recover  compensation  under  sect.  68  of  the  Lands 
Clauses  Act,  notwithstanding  the  fact  that  the  local 
Act  contained  clauses  expressly  giving  compensation 
ia  certain  specified  cases.  He  cited  Beckett  v.  The 
Midland  Railway  Company,  17  L.  T.  Rep.  N.S.  49d; 
37  L.  J.  11,  C.  P. ;  L.  Rep.  3  C.  P.  82,  and  was  then 
stopped  by  the  court  who  called  upon 

Browjiy  Q.C.  (with  whom  was  J.  0.  Griffits)  for 
the  defendants,  contra  to  support  his  case.  The 
question  was,  whether  the  plaintiff  was  entitled  to 
compensation  for  the  damage  alleged  by  him  to  have 
been  suffered  from  the  works  of  the  defendants,  or 
whether  he  must  not,  in  common  with  his  neigh- 
bours, take  the  general  improvement  of  the  street, 
and  the  district,  resulting  from  such  works,  as  a  set- 
off against  such  damage  ?  The  damage  in  question 
was  not  an  injury  within  the  contemplation  of  the 
Legislature,  and  the  plaintiff  was  not  entitled  to 
recover,  either  by  action,  or  otherwise  under  the 
Xiands  Clauses  Act  1845,  any  compensation  from 
the  defendants  in  respect  of  any  of  the  works  in 
question.  In  the  first  place,  these  works  were  done 
under  the  express  authority  of  the  120th  section  of 
the  local  Act,  which  contained  no  provision  making 
the  defendants  liable  for  any  damage  necessarily 
arising  from  their  execution,  and  so  therefore  the 
plaintiff  must  fail.  And  again,  in  every  instance 
where,  by  their  local  Act,  the  defendants  were  em- 
powered to  "injuriously  affect"  private  property, 
express  provisions  for  their  making  compensation  for 
such  injury  were  contained  in  the  Act  itself.  Sects. 
68,  71,  153, 156, 159,  166,  were  instances  of  cases  in 
irhich  express  compensation  was  awarded  by  the 
Act  in  the  various  cases  specified  in  those  sections. 
It  was  clear,  therefore,  he  contended,  that  no  com- 
pentotion  was  intended  by  the  Legislature  to  be 
given  in  such  a  case  as  the  present.  If  any  injury  were 
sustained  by  the  plaintiff  he  nlust  be  held  practically 
to  have  received  compensation  by  the  general  im- 
provement of  the  street.  And  sects.  154  and  155  of 
the  local  Act  showed  that,  even  in  certain  cases 
where  injnry  arose  from  the  acts  of  the  defendants, 
they  were  not  liable  to  make  any  compensation.  As 
to  the  plaintiffs  remedy  by  action,  that  point  was 
given  up  by  the  other  side ;  and  it  was  submitted 
that  the  plaintiff  was  not  entitled  even  to  any  com- 


pensation by  the  other  modes  pointed  out  by  the 
Act.  To  give  compensation  in  such  a  case,  would 
have  a  tendency  to  put  a  stop  to  public  improve- 
ments. But  if  the  court  should  think  that  the 
plaintiff  was  entitled  to  some  compensation,  then 
the  question  for  their  Lordships  would  be  for  wMch 
of  the  various  items  or  heads  of  claim  was  he  so 
entitled  ?  "  Being  overlooked  "  was  clearly  not  good 
as  a  ground  or  claim  of  compensation,  nor,  he  sub- 
mitted, was  the  access  or  approach  to  the  house 
being  rendered  a  little  more  or  less  difficult :  (^Ricket 
V.  The  Metropolitan  Railway  Company,  in  the  House 
of  Lords,  16  L.  T.  Rep.  N.  S.  642 ;  36  L.  J.  205, 
Q.  B. ;  L.  Rep.  2  Eng.  &  Ir.  App.  175.)  He  referred 
also  to,  and  relied  upon,  sects.  236  and  239  of  the 
local  Act. 

Keane,  Q.  C,  replied  and  cited  Gattke's  case,  in 
Chancery  {The  East  and  West  India  Dockt  and 
Birmingham  Railway  Company  v.  Gattke),  3  M.  &  6. 
155 ;  20  L.  J.  217  Ch. ;  and  urged  that  it  could 
not  be  supposed  that  the  Legislature  contemplated 
the  Commissioners  of  Sewers  doing  injury  by  their 
works  to  individuals  without  making  any  compen- 
sation for  such  injury. 

Nov,  16.— Kelly,  C.B. — In  this  case  the  plaintiff' 
claims  compensation  against  the  commissioners 
under  the  City  of  London  Sanatory  Improvement 
Act,  for  certain  damages  which  he  alleges  he  has 
sustained  by  reason  of  his  premises  having  been 
"  injuriously  affected  "  by  the  commissioners  having 
elevated,  above  its  former  level,  the  pavement  imme- 
diately opposite  his  house,  by  which  the  access 
through  two  doors  of  two  bars,  which  were  on  the 
premises  of  the  plaintiff,  had  been  obstructed  for  a 
time,  and  certain  alterations  by  means  of  steps, 
upwards  or  downwards,  to  the  house  had  become 
necessary.  Now  we  are  of  opinion  that  the  plaintiff^ 
is  entitled  to  compensation.  It  appears  that  the 
Act  which  has  been  called  the  local  Act,  that  is  to 
say,  the  City  Sanatory  Improvement  Act  (II  &  12 
Vict.  c.  clxiii.,  local  and  personal),  by  the  second 
section,  expressly  incorporates  the  Lands  Clauses 
Consolidation  Act  1845,  and  in  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act  wefind  that  pro- 
vision is  made  that  "  If  any  party  shall  be  entitled 
to  any  compensation  in  respect  of  any  lands,  or  of 
any  interest  therein  which  shall  have  been  taken 
for,  *  or  injuriously  affected  by,'  the  execution  of 
the  works,  and  for  which  the  promoters  of  the 
undertaking  shall  not  have  made  satisfaction,"  the 
compensation  may  be  recovered  either  by  means  of 
an  arbitration  or  an  inquiry  before  a  jury  at  the 
pleasure  of  the  party  whose  premises  have  been 
injuriously  affected.  Now  it  is  admitted  that  these 
premises  have  been  "injuriously  affected,"  and 
therefore,  if  the  Act  had  stopped  there,  there  could 
be  no  doubt  that,  under  the  operation  of  the  2nd 
section  of  the  City  Sanatory  Act  and  of  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act, 
which  is  incorporated  by  that  2nd  section  in  the 
Sanatory  Act,  the  claimant  would  be  entitled  to 
compensation,  not  indeed  by  action,  for  I  believe  I 
may  say  that  we  are  all  of  opinion  that  no  action 
would  lie,  but  under  the  special  provisions  of  the 
Lands  Clauses  Consolidation  Act,  that  is  by  means 
of  an  inquiry  before  a  jury.  But  it  is  contended  by 
Mr.  Brown,  in  the  first  place,  that  this  remedy 
is  taken  away,  and  that  the  plaintiff  is  not 
entitled  to  compensation  at  all  by  reason  of 
the  provisions  to  be  found  in  the  3rd  section 
of  the  Sanatory  Act,  which  is  to  tftiis  effect; 
"  Provided  always,  and  be  it  enacted,  that  the  pro- 
visions in  the  said  Lands  Clauses  Consolidation 
Act  contained,  relating  to  the  purchase  and  taking  of 
kind  otherwise  than  by  agreement"  and  certain  ouier 
heads  of  damage  and  compensation,  to  which  I 
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need  not  now  refer,  '*  shall  not  extend  to  this  Act, 
or  to  the  purposes  thereof."  Now,  if  we  look, 
not  only  to  the  literal  meaning^  but  to  the  plain 
and  ordinary  interpretation  and  construction  of 
this  provision,  it  is  simply  tlus,  whereas,  by  the 
iecond  section,  the  whole  of  the  Lands  Clauses 
Ck>nsolidation  Act  is  at  once  incorporated  into  this 
Sanatory  Act,  by  this  third  section  an  exception  is 
introduced  of  such  of  the  provisions  of  the  Lands 
Clauses  Act  as  relate  to  "  the  purchase  and  taking 
of  lauds  otherwise  than  by  agreement."  The  pre- 
sent case  is  clearly  not  within  that  exception.  It 
is  not  a  claim  for  "the  purchase  or  taking  of 
Isnd  otherwise  than  by  agreement,"  or  for  the  pur- 
chase or  taking  of  laad  at  all.  It  is  a  claim  for  the 
damage  resulting  from  the  "  injuriously  affecting  " 
the  plaintiff's  land  or  premises, -and  therefore  clearly 
is  not  within  this  exception ;  I.  mean  that  such 
is  the  literal  interpretation  of  the  words  used.  But 
then  Mr.  Brown  has  contended  that  under  another 
section  of  the  Lands  Clauses  Act  it  is  clear,  as 
he  says,  that  by  virtue  of  this  exception  we  must 
reject  the  claim  to  compensation  for  ''injuriously 
a£fecting  "  the  plaintiff's  premises.  That  section  is 
the  5th  section  of  the  Lands  Clauses  Act,  which  says, 
^  And  whereas  it  may  be  convenient  in  some  cases, 
to  incorpOTate  with  Acts  of  Parliament  hereafter  to 
be  passed  some  portion  only  of  the  provisions  of  this 
Act,  be  it  therefore  enacted,  that  for  the  purpose 
of  making  any  such  incorporation,  it  shall  be  suffi- 
cient in  any  such  Act,  to  enact  that  the  clauses  of 
this  Act,  with  respect  to  the  matter  so  purposed  to 
he  incorporated"  (and  here  are  the  words  upon 
which  Mr.  Brown  relies,  *^  describing  such  matter  as 
it  is  described  in  this  Act,  in  the  words  introductory 
to  the  enactment  with  respect  to  such  matter)  shall 
be  incorporated  with  such  Act,  and  thereupon  all  the 
clauses  and  provisions  of  this  Act,  with  respect  to  the 
matter  so  incorporated,  shall,  save  so  far  as  they  shall 
beexpressly  varied  or  excepted  by  such  Act,  form  part 
of  such  Act."  Now,  in  the  first  place,  that  relates 
obviously  to  an  exception  which  excludes  from  the 
local  Act  (the  City  Sanatory  Act  in  the  present 
case)  some  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  but  it  applies  to  the  incorporating 
not  the  whole  Act  but  certain  provisions  of  the 
loads  Clauses  Consolidation  Act,  and  it  amounts 
simply  to  this,  that  had  the  Legislature  intended  to 
incorporate  only  the  several  clauses  which  are  com- 
prised under  the  heading  which  immediately  pre- 
cedes the  16th  section  of  the  Lands  Clauses  Act, 
they  miffht  have  done  so  in  these  words,  "  That  so 
much  of  the  Lands  Clauses  Act  as  relates  to  the 
purchase  and  taking  of  land  otherwise  than  by 
agreement  shall  be  incorporated  in  this  Act ;"  and, 
no  doubt,  under  that  provision,  all  the  several 
sections  and  enactments  which  immediately  follow, 
and  are  comprised  within  this  heading,  would  have 
been  incorporated.  But  then  this  third  section  has 
no  application  at  all  to  the  present  case.  The 
question  which  arises  here  is,  whether  this  is  a 
claim  *'  for  the  purchase  or  taking  of  land  otherwise 
than  by  agreement"  If  it  be,  it  is  by  that  third 
section  excluded  from  the  operation  of  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act, 
otherwise  it  is  not  so  excluded.  If  it  be  a  claim 
zelating  not  to  **  the  purchase  or  taking  of  land 
otherwise  than  by  agreement,"  but  to  the  ^*  in- 
juriously affeeting"  of  the  land  itself,  it  is  not 
within  the  exception,  and  the  plaintiff  is  un- 
doubtedly entitled  to  compensation.  Then  Mr. 
Brown  has  referred  ua  to  a  number  of  sections  in 
the  Sanatory  Improvement  Act,  in  which  we 
find  provisions  entitling  the  owners  or  occupiers 
of  premises  to  compensation  for  injuries  which 
are  of  various  kinds,  as  enumerated  in  the  several 
sections  to  which  we  have  been  referred.  When  we 
look  to  these  sections,  they  appear  to  be  for  the 


most  part— I  do  not  say  entirely  and  in  all  cases, 
but  chiefly — cases  of  some  temporary  damage, 
which  may  or  may  not — possibly  Avhich  may— "but 
which,  in  most  of  these  cases,  would  not  be  held 
to  injuriously  affect  the  premises  in  question, 
such,  for  example,  as  the  taking  of  the  soil  of  a 
garden,  or  of  a  yard,  in  order  to  carry  a  drain 
underneath.  That  may  be  a  work  which  might 
occupy  some  five  or  six  days,  and  the  execution  of 
which  would  be  attended  with  some  inconvenience 
to  the  occupier  of  tbe  premises,  or  it  might  not ; 
and  whenever  the  work  should  be  executed  and  the 
sewer  laid  down,  the  wall  would  be  restored  to  its 
original  condition,  and  no  injury  whatever  would  be 
done  to  the  premises  so  as  to  come  within  the 
language  of  this  Act  of  Parliament  as  *'  injuriously 
affecting  "  those  premises.  Or  the  taking  up  of  a 
cellar  which,  if  it  happened  to  be  one  that  was  not 
used,  would  really  be  no  damage  at  all,  or  an  act 
which  it  would  be  possible  to  say  would  cause  injury 
to  be  done  to  the  premises.  On  the  other  hand, 
there  might  be  cases  in  which  the  taking  up  of  the 
soil  of  a  cellar,  which  was  used  by  a  wine  and  spirit 
merchant,  might  be  attended  with  very  considerable 
damage  during  the  time  that  the  cellar  was  laid 
open  and  the  works  were  continuing.  Those  are  all 
cases  in  which  special  provisions  are  made  for  par- 
ticular kinds  of  limited,  and  generally  temporary, 
injury,  which  might  or  might  not  come  under  the 
general  language  of  the  Lands  Clauses  Consolidation 
Act,  and  which  therefore  lie  under  special  pro- 
visions for  exception  under  the  local  Act.  They 
have  no  application  to  a  case  that  is  clearly  within 
the  Lands  Clauses  Consolidation  Act,  and  which, 
being  of  frequent  and,  we  may  say,  of  universal 
occurrence  whenever  any  extensive  improve- 
ments are  effected  within  a  city  or  a  town, 
are  made  the  subject  of  the  general  provisions 
which  are  introduced  into  the  Lands  Clauses  Con- 
solidation Act,  and  which  are  incorporated  in  the 
City  Sanatory  Act  in  question.  I  think,  therefore, 
it  is  clear  that  the  claimant  is  entitled  to  compen- 
sation. Then  we  are  asked  to  point  out  in  respect 
of  what  particular  damages  or  injuries  the  plaintiff 
is  entitled  to  compensation,  whether  for  any  sus- 
pension of  his  trade,  and  other  minute  matters  of 
that  description.  I  think  that,  looking  at  the 
language  of  this  case,  we  are  not  called  upon  to 
enter  into  that  question.  I  am  of  opinion,  and  I 
doubt  not  that  my  learned  brothers  are  of  the  same 
opinion,  that  this  is  a  claim  for  compensation  under 
the  Lands  Clauses  Consolidation  Act,  by  reason  of 
the  premises  of  claimant  having  been  "  injuriously 
afiected,"  and  the  remedy  which  is  given,  and  to 
which  we  think  him  entitled,  is  to  have  a  jury  sum- 
moned, and  be  appointed  to  enquire  into  the  amount 
of  damage  which  he  has  sustained,  by  reason  of  his 
premises  or  his  property  having  becai  "  injuriously 
affected."  They  would  have  no  other  direction  or 
precept  for  their  government  and  guidance  than 
simply  the  introduction  of  these  words;  the  pre- 
cept would  be  to  empanel  a  jury  to  inquire  into 
and  assess  the  damage  resulting  from  the  claimant's 
premises  having  been  "injuriously  affected''  by 
means  of  the  elevation  of  Uiepavement  under  the 
circumstances  in  question.  We  think  that  he  is 
entitled  to  that  compensation,  and  as  he  has  very 
wisely  and  properly  substituted  for  a  jury  an 
arbitrator  of  his  own  choice,  in  which  choice 
the  defendants  (the  commissioners)  concur,  I 
think  it  sufficient  that  we  should  hold  him 
to  be  entitled  to  such  compensation  by  proceed- 
ing under  ^e  Luids  Clauses  Consolidation  Act,  by 
reason  of  his  premises  being  "  injuriously  affected." 
The  particular  kind  of  damage  and  the  amount  of 
damage  will  have  to  be  in  the  consideration  of  the 
arbitrator.  We  think,  therefore,  that  there  must  be 
judgment  for  the  plaintiff  in  the  way,  upon  the 
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terms,  and  to  the  extent  which  I  hare  stated,  bat 
not  that  he  is  entitled  to  maintain  this  action,  or 
anj*  action.  I  am  clearly  of  opinion  that  he  is  not, 
but  that  he  is  entitled  to  compensation  under  the 
Lands  Clauses  Consolidation  Act,  and,  consequently, 
to  raise  before  the  arbitrator  any  question  in  pur- 
suance of  the  terms  of  this  statute. 

PiooTT,  B. — ^I  am  of  the  same  opinion,  and  I 
quite  agree  with  the  Tiew  which  my  Lord  has  pre- 
sented, with  reference  to  the  sections  of  this  local 
Act  of  Parliament.    I  think  that  no  action  can  be 
brought,  because  the  works  have  been  done  under 
the  powers  of  the  local  Act ;  sect.  120,  graving  power 
to  raise  the  streets,  but  it  does  not  give  any  express 
compensation,  and  I  should  expect,  where  power  is 
giren  by  an  Act  of  Parliament  to  do  worlu,  which 
may  Tery  much  injure  private  property,  prima  facie 
to  find  that  compensation  would  be  provided  in 
some  way  or  other  for  the  person  who  is  thus 
iujured;  and,  therefore,  it  becomes  important  to 
see  whether  there  is  such  compensation  to  be  had, 
either  under  the  local  Act  or  under  the  general  Act 
which  is  incorporated  with  it.    Now  it  is  admitted 
that  the  plaintiff's  house  is  rery  much  affected,  or, 
at  all  events,  that  it  is  affected.    I  say  nothing 
about  the  extent  or  the  degree.    Mr.  Brown  has 
argued  that  there  is  an  equivalent  which  the  plain- 
tiff would  have  even  if  he  got  no  compensation  in 
money,  namely,  that  the  street  would  be  improved 
by  what  the  defendants  have  done,  and  that  he 
would  have  the  benefit  of  that  improvement.    I 
think  we  cannot  give  effect  to  any  such  doctrine  as 
that  of  equivalent  advantage.    The  plaintiff  is  a 
person  who  will  be  called  upon  to  pay  his  rates, 
and  he  is  therefore  entitled,  as  the  rest  of  his 
neighbours  are,  to  the  benefit  produced  by  the 
rates,  to  which  he  is  a  contributor.    Therefore  the 
doctrine  of   equivalents  must  be  put  out  of  the 
question,  unless  the  Legislature  have  clearly  and 
plainly  dealt  with  the  property  in  a  way  that  can- 
not be  resisted,  and  showing  that  it  was  intended  that 
an  equivalent  should  be  accepted  for  the  injury  done. 
But  I  think  there  is  nothing  of  the  kind  to  be  found 
here.    Then  comes  the  question  which  really  arises 
under  sects.  2  and  3  of  the  local  Act    By  sect.  2  it 
is  clear  that  the  Lands  Clauses  Act  is  incorporated 
with  the  local  Act.    Then  comes  the  question,  after 
it  has  been  incorporated  in  these  general  terms, 
what  part  is  excepted.    In  order  to  discover  that, 
we  must  look  at  sect.  3,  and  there  we  have  it  that 
these   provisions,    "relating   to   the   taking    and 
purchasing    of    land    otherwise    than   by  agree- 
ment," shall  not  extend  to  this  Act.    That  ^ing 
the  plain  language,  are  we  to  construe  it,  as  if  it 
had  said  not  only  '*  relating  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement,'*  but 
also  to  '4and  injuriously  affected)*'  the  provisions 
as  to  that  matter  shall  not  extend?    Mr.  Brown 
has  said  that  we  are  to  do  so,  because,  first  of  all, 
of  the  language  of  sect.  5  of  the  general  Act    My 
Lord  has  pointed  out  how  that  section  does  not 
apply  in  such  a  case.    It  is  not  a  case  here  of  incor- 
porating the  terms  of  the  general  Act,  but  of  what 
is  excepted  ;  and  we  are  not  therefore,  as  it  seems 
to  me,  at  all  encumbered  or  trammelled  by  the 
provisions  of  that  5th  section.    Then  Mr.  Brown 
says  if  we  look  to  the  several  clauses  to  which  he 
referred  us,  we  shall  find  that  the  intention  of  the 
Legislature  in  the  local  Act  must  have  been  to 
except  not  only  the  provisions  with  respect  to  the 
taking  of  lands,   but   also    those  respecting   the 
injuriously  affecting  lands.    I  tlunk  my  LoM  has 
I>ointed  out  that  if  we  look  carefully  to  the  sections, 
one  after  another,  to  which  Mr.  Brown  has  referred 
us,  they  will  be  found    to  relate  to  exceptional 
matters,  which  require  a  special  notice  in  the  local 
Act    As  an  illustration,  in  sect  53,  to  which  Mr. 


Brown  referred  particularly,  there  is  a  case  of  eom- 

Smsation  given  for  wilful  damage ;  that  is  not  taking 
nd  for  the  purposes  of  the  commissioners'  business, 
nor  is  it  simply  'injuriously  affecting,"  but  it  is  for  a 
wilful  damage.  For  that  there  is  compensation  given 
and  a  mode  of  assessing  it  before  a  magistrate. 
Then  there  is  a  case  where  a  projecting  building 
may  be  taken  down.  Excepting  from  the  local 
Act,  the  provisions  with  reference  to  the  taking  of 
lands,  it  was  necessary  to  provide  for  that.  Then, 
further,  sect  159  enables  the  commissioners  to 
take  lands  for  some  purposes.  That  also  was 
necessary  to  be  provided  for,  and  therefore  none  of 
these  sections  throw  any  light  upon'the  matter,  as 
it  seems  to  me.  They  do  not  carry  out,  and  they 
throw  no  light  upon,  Mr.  Brown's  argument 
Then  we  come  to  sect.  120,  under  which  this  work 
was  done.  There,  there  is  clearly  an  authority  to 
do  works  which  may  injuriously  affect  land.  If 
there  had  been  any  campensation  given  there,  or  if 
in  any  other  instance  where  an  injurious  affection 
results  from  the  operation  of  the  Act,  compensa- 
tion had  been  given,  it  would,  in  my  judgment, 
have  very  much  advanced  Mr.  Brown's  ailment 
But,  instead  of  that  being  the  case,  the  commissionerB 
may,  on  the  contrary,  do  these  works  by  the  pro- 
visions of  sect  120;  they  may  **  injuriously  affect** 
land,  and  there  is  an  entire  silence  as  to  any  com- 
pensation to  be  given  to  the  person  whose  land  is  so 
injuriously  affected.  That  would  rather  seem  to 
me  to  point  in  a  direction  contrary  to  Mr.  Brown's 
argument  and  contention,  and  to  show  that  land 
injuriously  affected  may  be  compensated  for  subject 
to  the  provisions  of  the  general  Act,  and  so  that 
this  provision  was  incorporated  into  the  local  Act 
That  is  the  conclusion  at  which  I  have  arrived,  and 
I  am  quite  sure  that  it  is  in  furtherance  of  the 
justice  of  the  case. 

CLSA.8BT,  B.— I  am  also  of  the  same  opinion.  This 
is  not  a  case  for  an  action,  because  the  act  done  is 
made  lawful  by  the  120th  section  of  the  special  Act,  and 
therefore  whatever  damage  may  have  resulted  from 
it,  the  act  was  lawful.  It  is  not  actionable  because  it 
is  damnum  absque  injuria.    Then  the  other  question 
is  whether  tlie  plaintiff  is  entitled  to  compensation 
or  not.    I  am  of  opinion  that  he  is,  because  I  think 
that  the  Lands  Clauses  Consolidation  Act  is  incor- 
porated, or  rather  those  provisions  of  it  are  appli- 
cable to  this  case  which  relate  to  compensation  for 
injuriously  affecting  land.     I  will  deal  with  the 
matter  very  shortly.  The  2nd  section,  after  making 
use  of  the  word  ''incorporated,"  has  these  words 
also,  so  as  to  get  rid  of  any  technical  argument 
arising  from  the  use  of  the  word  "incorporated," 
^  and  the  provisions  of  the  Lands  Clauses  Cosolida- 
tion  Act  shall  be  applicable  to  the  purposes  of  this 
Act,  except  so  far  as  the  same  provisions  or  any  of 
them  are  inconsistent  with  this  Act,  or  are  herein- 
after declared  not  to  extend  thereto."    Therefore 
we  have  the  express  enactment  that  all  the  pro- 
visions shall  be  applicable  to  the  subject  matter, 
unless  there  is  something  afterwards  to  show  that 
they  are  not  to  be  applied  to  it.    We  must  then  see 
what  effect  is  to  be  given  to  the  3rd  section.    That 
section  says  that  the  provisions  in  the  said  Lands 
Clauses  Consolidation  Act  contained  relating  to 
the  purchase  and  taking  of  land  "otherwise  than  by 
agreement"  shall  not  extend  to  the  special  Act 
Tliere  no  doubt  may  be  some  ambiguity  as  to 
what  the  effect  of  that  is,  but  let  us  look  to  what 
is  connected  with  that  part  of  the  Act  of  Psr- 
liament,  and  see  what  the  construction  of  these 
words  is.    Now  if  we  go  on  through  the  section,  we 
find  that  it  has  reference  to  the  actual  taking  oi 
land  otherwise  than  by  agreement,  because  it  goes 
on,  and  I  am  quite  entitled  to  read  one  part  with 
the  assistanoe  of  another,  **and  also  the  prori- 
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flions  therein  contained  directing  lands  not  wanted 
to  be  sold,  and  that  land  not  sold  shall  vest  in  the 
owners  of  adjoining  land,"  and  so  on ;  showing,  by 
the  connection,  that  what  it  had  reference  to  was 
not  io  juriously  afifecting  at  all,  but  thb  actual  taking 
of  lands  which  might  not  he  wanted  afterwards, 
and  so  on.  Now  I  shall  not  go  through  those  sec- 
tions, to  which  my  learned  brethren  hare  referred, 
in  which  it  is  said  that  no  proyision  is  made  for  the 
esse  of  injuriously  affecting,  although  particular 
provisions  is  made  where  necessary,  for  land  that 
is  taken,  in  rarious  ways.  There  is,  however,  one 
section  to  which  Mr.  Brown  referred,  the  236th 
section,  which,  I  think,  deserves  notice,  because  if 
it  had  Appear^  that  Uiere  was  a  provision  in  this 
Act  of  Parliament  applicable  to  all  cases  in  which  a 
person  was  entitled  to  compensation,  it  would  be  a 
strong  argument  against  giving  him  another 
remedy ;  but  when  we  look  at  the  words  of  that 
section  we  shall  find,  I  think,  that  it  is  not  so. 
''And  be  it  enacted,  that  in  all  cases  where  the 
amount  of  any  damages,  costs  or  expenses  is  by  this 
Act  directed  to  be  ascertained  or  recovered  in  a 
summary  manner  "—of  course  that  does  not  apply 
to  this  case—"  or  any  damages,  costs  or  expenses 
are  by  this  Act  directed  to  be  paid,"  strictly  speak- 
ing that  would  apply  to  this  case,  because  they  are 
in  some  sense  by  this  Act  directed  to  be  paid,  but  I 
should  be  sorry  to  rely  upon  that ;  then  it  contains  the 
clause  to  which  I  do  not  think  Mr.  Brown's  attention 
was  directed,  <'  and  the  method  of  ascertaining  the 
amount  or  enforcing  the  payment  thereof  is  not 
provided  for.  According  to  the  view  which  I  take 
of  this  case  it  is  provided  for.  It  is  provided  for  by 
having  all  these  clauses  in  the  Lands  Clauses  Act 
applicable  to  the  injuriously  affecting  made  appli- 
cable to  this  case.  The  argument,  therefore,  derived 
from  that  section  appears  to  me  not  to  apply  at  all, 
and  to  leave  the  question  entirely  open.  1  think, 
upon  the  proper  construction  of  the  two  sections 
referred  to,  that  thd  case  must  be  decided  in  the  same 
way  as  my  Lord  and  my  brother  Pigott  have 
directed.  A  case  has  been  handed  up  to  me  since 
the  argument  was  condluded,  and,  in  fact,  whilst 
the  judgment  was  bcdng  delivered,  which  certainly 
has  some  bearing  upon  this  case.  It  is  the  case  of 
The  Queen  on  the  prosecution  of  Groom  y.  2he  Lord 
Mwfor  of  the  City  of  London.  It  is  a  yery  similar 
question  to  the  present,  and  is  reported  in  L. 
Kep.  2  Q.  B.  292 ;  (reported  also  in  16  L.  T.  Bep. 
N.  S.  280.)  It  is  unnecessary  to  go  through  the 
facts  of  that  case,  but  I  have  look^  through  them 
and  the  judgment,  and  I  am  quite  satisfied  that  it 
will  be  found  that  our  decision  is  quite  agreeable  to 
the  decision  of  the  Court  of  Queen's  Bench  in  that 
case. 

Brown,  Q.C.— Then,  my  lord,  according  to  the 
agretf'ment  between  the  parties,  it  will  be,  judgment 
for  the  defendants,  but  they  are  to  pay  the  plaintiff 
such  an  amount  as  is  to  be  ascertained  by  Mr.  Wood. 

Kbllt,  C.  B.— Tes ;  judgment  for  the  defendants 
in  the  action ;  but  for  the  claimant,  the  plaintiff,  in 
respect  of  the  damages  which  the  arbitrator  is  to 
assess.  Judgment  accordingly,  (a) 

Attorneys  for  the  plaintiff.  Brown  and  Godwin, 
21,  Finsbury-pUce  North,  £.C. 

Attorney  for  the  defendants,  A.  J,  BayUs,  Soli- 
citor to  the  Commissioners  of  Sewers  of  the  City  of 
London,  Church  Court  Chambers,  Old  Jewry,  E.C. 

(a)  The  defendants  have  appealed  to  the  Court  of 
Exchequer  Gluunber  from  the  aooTe  decision. 


BAIL    COUKT. 

Reported  by  Fbab.  TuBxim  Esq.*  Barrister-at«Law. 

Monday,  Nov.  23,  1868. 
Keo.  V,  Matob  of  Exeter; 

WbBTCOMB'S    CikSE. 

5  j-  G   Will  4,  c  76,  «.  ^^Rsctijication  of  burgess 
roll — Residence  within  the  borough — Manaamus. 

The  court  wdl  grant  a  mandamus  to  rectify  the  burgess 
roll  of  a  municipal  corporation,  by  inserting  thereon 
the  name  of  a  burgess  omitted  for  non  residence,  tf  it 
appears  that  he  has  had  a  bond  Jide  and  substantial, 
though  not  an  exclusive  residence,  within  the  prescribed 
limits  for  the  statutory  period, 

Charles,  for  the  objecting  burgess,  showed  cause 
ag^nst  a  rule  obtained  by  Lopes,  calling  on  the 
defendant  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  rectify  the  register  of 
Toters  for  the  city  of  Exeter,  by  inscribing  the  name 
of  this  burgess  upon  it.  Mr.  Westcomb  says  he  is 
one  of  the  partners  in  a  firm  at  Exeter,  who  carry 
on  an  extenslye  business  as  printers  and  ncwspax)er 
proprietors ;  that  he  has  liv^  in  that  city  seventeen 
years,  and  that  he  for  several  years  had  no  other 
place  of  residence  than  one  within  the  city.  About 
Michaelmas  1867  he  purchased  the  Globe  news- 
paper, in  consequence  of  which  he  gave  up  his 
former  dwelling-house,  and  came  up  to  live  in 
London.  But  he  had  also  had  a  house  which  he 
used  as  an  office  for  the  purposes  of  his  business, 
in  which  he  now  occupies  rooms,  one  of  which  has 
been  furnished  as  a  bedroom,  the  premises  beilig 
approached  by  a  separate  entiy.  A  portion  of 
Mr.  Westcomb's  fanuly  slept  there  in  1867  and 
1868,  he  himself  slept  there  repeatedly  when  on  his 
visits  to  Exeter ;  he  paid  poor  and  ouier  rates  for 
the  property,  and  in  respect  of  it  he  claimed  to  be 
on  the  burgess  roll ;  but  he  said  expressly  that  he 
kept  the  premises  for  the  purpose  of  preserving 
his  municipal  and  Parliamentary  votes,  his  real 
residence  tSeing  in  London.  The  question  is, 
whether  this  makes  him  an  inhabitant  house- 
holder, living  within  the  borough,  or  seven 
miles  thereof.  By  5  &  6  WilL  4,  c  76,  s.  9,  a 
qualified  burgess  must  not  only  occupy  a  house 
but  must  reside  in  the  borough,  and  in  a  house. 
Here  there  is  no  such  severance  as  is  required. 
On  the  ground-floor  are  the  offices  of  the  Conser- 
vative Association.  [BLACKBUBir,  J.,  reading  the 
affidavits. — They  are  lodgers.]  But  the  same  pre* 
mises  cannot  be  used  both  for  residency  and  inhabi- 
tancy. I^Blackbubn,  J.— Does  a  man  cease  to  be 
an  inhabitant  householder  because  he  lets  part  of 
his  house  to  some  one  else?  Is  he  bound  to  occu^ 
the  whole  house  on  pain  of  disqualification?]  if 
he  does  not  retain  dominion  over  the  house,  that 
prevents  his  being  an  inhabitant. 

Eitohin  on  Courts,  99 ; 

Sogers  on  Elections,  11th  edit.,  69. 
Again,  residency  is  not  made  out,  because,  in  point 
of  fact,  he  is  resident  in  London,  and  that  is  where 
he  should  share  in  municipal  benefits  and  burdens. 
True,  his  wife  has  sometimes  slept  at  Exeter,  but 
that  does  not  make  it  his  second  home.  **  Inhabi- 
tancy" is  a  word  of  stricter  signification  than 
"residency"  in  the  Reform  Act  of  1882.  This 
case  is  like  Whithorn  v.  Thomas,  7  M.  &  G.  I,  where 
the  claimant,  a  wine  merchant,  resided  and  carried 
on  business  more  than  seven  miles  from  T.,  but 
paid  dd.  a  week  for  an  apartment  in  which  he  slept 
twelve  times  during  the  year,  but  he  never  took  his 
me^  in  the  house,  imless  invited  by  his  friend  the 
householder.  The  court  held  that  he  was  not 
a  bona  Jide  resident. 

Achroyd*8  case,  1 B.  A  Aust.  189,  quoted  in  Bogers 
on  Elections,  11th  edit.,  103,  was  also  cited. 
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Xopes  in  support  of  the  rule. — l^e  question  is, 
"whether  the  occupation  is  colourahle  or  bond  Jide. 
Mr.  Westcomb's  affidavit  shows  that  he  occupies 
the  whole  of  the  house,  and  it  is  perfectly  clear 
that  a  man  may  have  two  residences.  Cresswell,  J., 
in  Whithorn  v.  Thomas,  says :  "  It  is  no  objection 
to  a  residence  that  it  is  tiiken,  for  the  purx^ose  of 
obtaining  a  qualification,"  which  is  exactly  what 
Mr.  Westcomb  has  done,  except  that  he  for  years 
**  occupied  "  the  whole  house  for  the  purposes  of  his 
business,  and  that  recently  he  fitted  up  certain 
rooms  and  put  furniture  there,  for  the  purpose  of 
**  inhabiting "  the  house  thereafter.  And  his  affi- 
davit says  that  he  is  often  compelled  to  go  there, 
that  his  wife  is  occasionally  there,  that  he  has  been 
there  as  many  as  twenty  times  in  twelve  months, 
and  sometimes  has  stayed  ten  days  at  a  time,  the 
rooms  being  kept  solely  for  his  private  occupation. 
This  is  a  sufficient  residence,  provided  it  be  bona 
fide,  of  which  there  can  be  no  doubt : 

R.  V.  Sarrfea)it,  5  T.  R.  466 ; 

R.  V.  Duke  of  Richmond,  6  T.  E.  500. 
It  is  not  necessary  that  a  man  should  reside  in  his 
place    of  abode  a  given  number    of  nights,   nor 
would  it  be  conclusive  against    him  even  if  he 
only  visited  the  place  at  election  time. 

Blackburn,  J. — ^The  rule  for  a  mandcanus  must 
be  made  absolute.  The  question  is,  whether  the 
appellant  is  an  inhabitant  householder.  If  so,  he  is 
qualified  in  all  other  respects  to  be  upon  the  bur- 
gess roll.  We  cannot  ligr  down  any  strict  definition 
either  of  "  resident "  or  **  Inhabitant ;"  neither  can 
MTQ  agree  with  Mr.  Charles  that  there  is  any  real 
distinction  between  them.  They  appear  to  me  as 
much  the  same  thing.  Sleeping  once  or  twice  will  not 
in  general  make  a  man  a  resident ;  but  we  cannot 
undertake  to  say  what  is  the  exact  limit  at  which  the 
amount  of  residency  fails  to  qualify.  It  must  come 
to  be  a  matter  of  more  or  less,  and  whether  the 
degree  of  residence  is  such  as  to  amount  in  sub- 
stance to  making  that  residence  which  the  law 
requires.  A  man  may  well  have  more  than  one 
place  at  which  he  resides ;  indeed,  every  one  who 
has  a  town  and  country  house  must  have.  If  it 
had  appeared  that  the  residence  was  merely  frivo- 
lous and  colourable,  we  should  have  discharged  the 
rule.  But  here  we  have  a  residence  that  appears  to 
amount  in  the  whole  to  eight  weeks  out  of  the 
fifty-two,  and  to  be  perfectly  bond  Jide, 

Hatbs,  J. — ^I  entirely  concur.  It  is  impossible  to 
refuse  the  role,  as  there  appears  to  be  a  substantial 
residence. 

Hide  absoiuU, 

Attorney  for  the  respondent,  J.  E,  Fox,  Chanceiy- 
lane,  for  T,  J,  Bremridge,  Exeter. 

Attorneys  for  the  objectiDg  burgees,  Coodey  King' 
<2bn,  and  Cotton,  72,  Lud^pate-hiU. 


JXTDGES'  CHAMBERS. 

Beported  by  F.  O.  Gjkump,  Esq.,  Burxiator-at-Law. 

\Dec  19  and  20, 1868. 

(Before  Willes,  J.) 

Thomas  akd  others  v.  Wtlis  and  Another. 

Broad  and  others  o.  Fowler  and  Another. 

Election  Petitions — Recognisances — Sufficiency  of— 
The  Parliamentary  Elections  Act  1868  (31  j'  32 
Vict,  c.  125). 

It  is  provided  by  the  Parliamentary  Elections  Act  1868, 
that  at  the  time  of  the  presentation  of  a  petUion,  or 
within  three  days  afterwards,  security  for  costs  shall 
he  given  by  or  on  behalf  of  the  petitioner,  the  security 
to  be  '^  to  an  amonrnt  of  lOOOL,"  to  be  given  "  either 


recognisance,  to  be  entered  into  by  oj^  number  of 
sureties  not  exceeding  Jour,  or  by  a  deposit  ofmtmgy^ 
or  partly  in  one  way  and  partly  in  the  other. 

The  Act  also  provides  that  ^Uwo  or  more  candidates 
may  be  made  respondents  to  the  same  petition ;  buifor 
all  purposes  of  this  Act  such  petition  shall  be  deemed 
to  be  a  separate  petition  against  each  respondent,** 

Held,  that  although  there  might  be  two  re^fondents 
security  to  the  anumnt  o/lOOO/.  was  sufficient. 

These  were  two  of  many  similar  summonses, 
calling  upon  the  petitioners  to  show  cause  why  the 
petitions  should  not  be  set  aside  or  ordered  not  to 
be  further  proceeded  with  on  the*  ground  that  the 
recognisances  were  insufficient. 

By  Art.  4  of  sect.  6  of  the  Parliamentary  Elections 
Act  1868  (31  &  32  Vict.  c.  125),  it  is  provided  that 
'*  At  the  time  of  the  presentation  of  the  petition,  or 
within  three  days  afterwards,  security  for  the  pay- 
ment of  all  costs,  charges,  and  expenses  that  may 
become  payable  by  the  petitioner  (a)  to  any 
person  summoned  as  a  witness  on  his  behalf,  or  (6) 
to  the  member  whose  election  or  return  is  com- 
plained of  (who  is  hereinafter  referred  to  as  the 
respondent)  shall  be  given  on  behalf  of  the  peti- 
tioner." In  art.  5  of  the  same  section  it  is  provided 
that  **  The  security  shall  be  to  an  amount  of  100021; 
it  shall  be  given  either  by  recognisance,  to  be 
entered  into  by  any  number  of  sureties  not  exceed- 
ing four,  or  by  a  deposit  of  money  in  manner  pre- 
scribed, or  partly  in  one  way  and  partly  in  the  other." 

The  22nd  section  of  the  Act  provides  that  **  Two 
or  more  candidates  may  be  made  respondents  to  the 
same  petition,  and  their  case  may,  for  the  sake  of 
convenience,  be  tried  at  the  same  time ;  but  for  all 
the  purposes  of  this  Act  such  petition  shall  be 
deemed  to  be  a  separate  }>etition  against  each 
respondent.*' 

In  each  of  these  cases  there  were  two  respondents; 
but  only  one  recognisance  in  the  amount  of  1000/. 
had  been  entered  into,  or  that  amount  only  deposited, 
by  the  petitioners. 

Dowdeswell,  Q.C.  appeared  for  the  petitioners  in 
the  first  case ;  and 

B.  James  and  Finlay  for  the  respondents. 

In  the  other  casa  Skiress  Will  appealed  for  the 

petitioners;  and  Sleigh,  Serjt.  and  Straight  for  the 
respondents. 

James  contended  that  the  purpose  of  the  words, 
"  but  for  all  the  purposes  of  this  Act  such  petition 
shall  be  deemed  to  be  a  separate  petition  against 
each  respondent,"  clearly  was  to  render  a  security 
of  1000/.  for  the  costs  of  each  indispensable;  and 
that  being  so,  and  the  recognisance  entered  into 
being  insufficient  on  that  account,  the  whole  pro- 
ceeding fell  to  the  ground,  the  recognisance  was 
absolutely  invalid,  and  therefore  the  case  should 
be  considered  as  if  no  recognisance  at  all  had  been 
entered  into,  in  "^hich  event  the  petition  clearly 
could  not  be  proceeded  with. 

DowdesweB,  Q.C.  contended  that  only  one  recog- 
nisance was  provided  for  by  the  6th  section,  and 
that  was  to  be  a  security  to  the  amount  of  lOOOil, 
that  no  provision  was  made  for  any  f urtiier  security 
whatever,  that  the  petitioners  would  be  primarily 
liable  for  the  whole  of  the  costs,  and  that  this  was 
merely  by  way  of  guarantee.  Although  the  22nd 
section  provided  that  for  all  the  purposes  of  the  Act 
such  petition  should  be  deemed  to  be  a  separate 
petition  against  each  member,  it  did  not  mean 
there  should  be  two  petitions,  axid  that  lOOOiL  upon 
the  joint  petition  was  sufficient ;  and  further,  any 
objection  made  to  the  security  given  did  not  apply 
simply  to  recognisances,  and  therefore  it  was  com- 
petent for  the  judges  to  direct  the  objection  to  be 
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remored  in  the  manner  prescribed  by  the  9th  sec- 
tion of  the  Act.  The  words  **  the  security  shall  be 
to  an  amount  of  one  thousand  pounds,"  precluded 
the  argument  that  in  any  case  die  amount  should  be 
2000iL;  and  according  to  the  old  practice  of  Par- 
liament the  amount  of  1000/.  was  sufficient,  even 
although  there  were  several  respondents,  and  eyen 
although  different  charges  were  made  against  the  res- 
pondents. But  supposing  the  recognisance  in  the 
present  case  to  be  defective,  the  defect  was  reme- 
diable under  the  9th  section  of  the  Act,  by  a  deposit 
of  such  sum  of  money  as  might  be  deemed  neces- 
siiy  to  make  the  security  sufficient. 

WiLLBs,  J.  said  he  would  reserve  his  judgment 
until  all  the  cases  had  been  heard. 

Sldgh,  Serjt.  then  proceeded  to  argue  in  the 
second  case.  He  contended  that  by  the  fourth 
article  of  sect.  6,  the  security  was  required  to  be 
found  for  payment,  &c.  *'  to  the  member,"  and  that 
that  expression  necessarily  implied  that  such 
security  should  be  found  for  eadi  member ;  that  it 
was  the  intention  of  the  Legislature  that  provision 
should  be  made  for  the  protection  and  reimburse- 
ment of  each  member  separately;  that  the  22nd 
section  rendered  that  construction  unavoidable ;  that 
supposing  the  respondents  elected  to  have  their  cases 
tried  separately,  then  the  respondent  who  had  had 
his  case  tried  first  would,  if  he  succeeded,  be  entitled 
to  his  costs  at  once,  and  these  would  come  out  of  the 
deposit  amount  secured  by  the  recognisance  which 
might  prove  scarcely  adequate  to  cover  such  costs, 
and  then  the  second  respondent  would  practically 
have  no  security  whatever  left  to  him. 

Shiress  Will,  contra,  cited  the  "  Act  for  Shorten" 
ing  the  Language  of  Acts  of  Parliament "  (13  Vict' 
C.21,  s.  4),  by  which  it  was  enacted  that  words 
used  in  the  singular  number  should  include  the 
plural ;  and  he  argued  that  the  sole  object  of  sect.  22 
of  the  Act  was  to  enable  respondents  to  sever  their 
defences,  so  that  the  respective  cases  of  the  respon- 
dents should  not  stand  or  fall  together,  and  that 
each  might  appear  by  separate  counsel  and  conduct 
a  separate  defence;  that  according  to  the  practice 
before  the  Act,  the  present  objection  to  the  recog- 
nisance could  not  have  been  maintained  before  the 
Examiner  of  Election  Recognisances,  and  by  the 
26th  section  of  the  new  Act,  "  the  principles,  prac- 
tice and  rules  on  which  committees  of  the  House 
of  Commons  have  heretofore  acted  in  dealing  with 
election  petitions  shall  be  observed  as  far  as  may 
be; "  that  in  the  event  of  the  cases  of  joint  respon- 
dents being  tried  separately,  as  suggested  by  Serjt. 
Sleigh,  it  was  not  to  be  supposed  that  any  order  as 
to  costs  to  come  out  of  the  funds  secured  by  the 
lecognisance,  or  deposit,  would  be  made  untU  the 
cases  of  all  the  respondents  had  been  tried ;  that  the 
lOOth  and  102nd  sections  of  the  11  &  12  Vict.  c.  98 
(whereby  moneys  received  imder  estreated  recog- 
nisances were  to  be  paid  into  the  Bank  of  Eng- 
land, and,  along  with  sums  deposited,  applied 
according  to  the  discretion  of  the  Examiner  of 
Becognisances,  in  payment  of  costs  to  the  opposite 
party)  had  now  been  repealed,  and  no  similar  provi- 
sions had  been  re-enacted,  from  which  it  might  be 
inferred  that  the  Legislature  did  not  intend  the 
so-called  "  security "  to  be  so  much  a  security  to 
respondents  as  a  substantial  guarantee  to  the  Crown 
of  the  bona  fides  of  the  petitioners. 

Willes,  J.  said  he  would  defer  his  judgment  in 
tills  case  also.  Cur,  adv.  vulu 

Dec,  20. — Order:  That  the  recognisances  are 
sufficient,  and  the  petitions  do  proceed. 

Solicitors:  Jones  and  Starling;  G,  J,  Dummt; 
Eotldns. 


THE  SHREWSBURY  PETITION. 
(Before  Master  Gordok). 

YoUirO  AND  ANOTHER  V.  FlQGINS. 

ParUanieniary   Elections  Act — Costs — Recognisance^- 
Before  whom  to  be  dcknowledged. 

Bif  the  18M  of  the  new  ruks  the  recognisance  as  security 
for  costs  nuitf  be  acknowledged  before  a  judge  at  chambers 
or  the  master  in  town,  ^^or  a  justice  of  the  peace  in  the 
countrg," 

A  recognisance  was  acknowledged  before  a  magistrate  in 
London : 

Bteid,  thai  the  recognisance  was  bad,  and  the  petitioners 
ordered  to  pay  IQOOL  into  the  Bank  of  England, 

This  was  a  summons  in  the  matter  of  the  Slirews^ 
bury  Petition, 

BuUen  for  the  sitting  member  objected  to  the 
recognisance  filed,  on  the  ground  '*that  the  re- 
cognisance had  not  been  duly  acknowledged  before 
a  competent  person  within  the  General  Rules  made 
by  the  judges  for  the  trial  of  election  petitions  in 
England."  The  rule  relating  to  this  matter  is  the 
18th,  which  says :  *^  The  recognisance  as  security 
for  costs  may  be  acknowledged  before  a  judge  at 
chambers,  or  the  master  in  town,  or  a  justice  of  the 
peace  in  the  country."  Here  the  recognisance  had 
been  acknowledged  before  a  magistrate  in  town. 

Lanyon  appeared  for  the  petitioners. 

The  Master  ruled  that  the  recognisance  was 
not  duly  acknowledged,  and  ordered  the  petitioners 
to  pay  iOOO/.  into  the  Bank  of  England. 

Agents :  Hickin,  Serjeant's-inn ;  Cooke,  Serjeant's- 
inn. 

(Before  Martin,  B.) 

Same  v.  Same. 

Technical  objections — Ketuming  officer — Notice — Agents 

^Name  of. 

No  technical  or  formal  objections  will  be  allowed  to  pre" 
vail  where  the  matters  objected  to  can  be  rectified  by 
the  judge  unthout  prejudice  to  either  side, 

A  summons  called  upon  the  petitioner  to  show  cause  why 
the  petition  should  not  oe  struck  off  the  file,  on  the 
ground  that  the  petitioners  had  complained  of  the 
conduct  of  the  returning  officer,  but  had  omitted  to 
give  him  notice  of  the  petition  or  the  recognisance : 

Held,  thfit  this  was  no  ground  for  striking  the  petition 
off  the  file. 

The  application  was  grounded  also  on  the  fact  that  the 
petitioners  had  omitted  to  give  the  name  of  axuf  town, 
agent  as  directed  by  rule  9  .* 

Held,  that  this  was  no  ground  for  striking  the  petition 
off  the  file,. 

This  was  a  summons  calling  upon  the  petitioners 
to  show  cause  why  the  petition  should  not  be  struck 
off  the  file;  first,  on  the  ground  that  the  peti- 
tioners complained  of  the  conduct  of  the  returning 
officer,  but  had  failed  to  give  him  notice  of  the 
petition  or  the  recognisances  as  a  respondent  under 
sect.  8  of  the  Parliamentary  Elections  Act  1868 
(81  &  32  Vict.  c.  125) ;  and  secondly,  on  the  ground 
that  they  had  not  given  the  name  of  an  agent  in 
town  who  was  to  act  for  the  petitioners. 

ZhwdesweH,  Q.  C,  for  the  sitting  members,  as  to 
the  first  point  relied  upon,  sect.  51  of  81  &  32  Vict, 
c  125,  which  provides  that "  where  an  election  peti- 
tion under  this  Act  complains  of  the  conduct  of  a 
returning  officer,  such  returning  officer  shaU,  for  aU 
the  purposes  of  this  Act>  except  the  admission  of 
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respoDdents  la  his  place,  be  deemed  to  be  a 
respondent."  Being  a  respondent,  the  returning 
officer  was  entitle  to  notice,  by  virtue  of  sect.  8  of 
the  Act,  which  says  that  ''notice  of  the  presenta- 
tion of  a  petition  under  this  Act,  and  of  the  nature 
of  the  proposed  security,  accompanied  with  a  copy 
of  the  petition  shall  ...  be  served  by  the  peti- 
tioner on  the  respondent,"  and  that  where  the 
security  is  given  wholly  or  partially  by  recognisance 
it  shall  be  lawful  for  the  respondent  to  object  to 
such  recognisance  on  certain  specified  grounds. 
Here  the  officer,  not  having  had  notice,  was  pre- 
vented from  objecting,  had  he  been  so  disposed,  to 
the  security  tendered  by  the  petitioners.  On  this 
ground,  therefore,  the  petition  ought  to  be  struck  off 
the  file.  Then,  as  to  the  second  point  by  rule  9, 
"  with  the  petition  petitioners  shall  leave  at  the 
office  of  the  master  a  writing  signed  by  them,  or  on 
their  behidf ,  giving  the  name  of  some  person  entitled 
to  practise  as  an  attorney  or  agent  in  cases  of 
election  petitions,  whom  tney  may  authorise  to  act 
as  their  agent,  or  stating  that  they  act  for  them- 
selves, as  the  case  may  be,  and  in  either  case  giving 
an  address  within  three  miles  from  the  General 
Post-office,  at  which  notices  addressed  to  them  may 
be  left,  and  if  no  such  writing  be  left,  or  address 
given  then  notice  of  objection  to  the  recognisances, 
and  all  other  notices  and  proceedings,  may  be  given 
by  sticking  up  the  same  at  the  master's  office.** 
Neither  the  section  of  the  Act  nor  this  rule  had  been 
complied  with,  and  he  submitted  that  the  petition 
ought  to  be  struck  off  the  file. 

Loanycn,  for  the  petitioners,  was  not  called  upon. 

Martin,  D.  said  that  even  if  Mr.  Dowdeswellwere 
right  in  his  arguments  he  should  not  allow  such 
formal  objections  to  defeat  the  petition,  rule  60  say- 
ing that  "^  no  proceeding  under  the  Parliamentary 
Elections  Act  1868  shall  be  defeated  by  any  formal 
objection."  He  should  therefore  dismiss  the 
summons. 

Summons  dismissed. 


THE   SALFORD    PETITION. 
Anderson  and  others  v.  Cawlet  and  another. 

(Before  Willes,  J.) 

Pctrtiailars^Time  for  giving —  Old  practice. 

The  respondents  sought  to  obtain  at  once^  under  sect,  6, 
the  names  of  all  voters  alleged  to  have  been  corrvptbf 
injluenced: 

Heldt  that  such  particulars  were  not  to  he  given  tmtil 
three  days  before  the  day  appointed  for  the  trial,  but 
that  some  particulars  of  the  nature  of  the  corrupt 
practices  charged  in  general  terms  in  the  petition  were 
to  be  given  within  four  days. 

This  was  a  summons  calling  upon  the  petitioners 
to  show  cause  why  they  should  not  forthwith  de- 
liver to  the  respondent  or  his  agent  particulars  in 
writing  of  all  persons  alleged  by  the  petitioners  to 
have  given  or  offered  or  received  bribes,  and  of  aU 
persons  to  whom  they  were  giren  or  offered,  or  from 
whom  they  were  received  respectively,  and  of  the 
times  and  places  of  the  giving,  offering,  and  receiv- 
ing the  same  respectively,  and  of  the  nature  of  the 
bribes  respectively,  and  of  all  persons  by  whom 
treating  was  by  the  petitioners  alleged  to  have  been 
practised,  and  of  all  persons  by  them  repectively 
treated,  and  of  the  times  and  places  and  nature  of 
such  alleged  treating  respectively  in  each  of  the 
alleged  instances.  And  of  all  persons  by  and  to- 
wards whom  respectively  undue  infiuence  was  by 
the  petitioners  alleged  to  have  been  exercised,  and 
the  times,  places,  and  manner  of  the  aU^^  exer- 
cise thereof  in^each  of  the  alleged  instances ;  and  also 


of  all  instances  alleged  by  the  petitioners  of  the 
hiring,  engaging,  paying  money  for,  and  using  con- 
veyances for  the  purpose  in  the  petition  alleged. 

Lumky  Smith  appeared  for  the  respondents,  and 
relied  upon  rule  6,  which  savs  that  evidence  need 
not  be  stated  in  the  petition,  bat  that  the  court  or  a 
judge  may  order  such  particulars  as  may  be 
necessary  to  prevent  surprise  and  unnecessary 
expense,  and  to  insure  a  fair  and  effectual  trial  in 
the  same  way  as  in  ordinary  proceedings  in  Uie 
Court  of  Common  Pleas,  and  upon  such  terms  as  to 
costs  and  otherwise  as  may  be  ordered.  Particu- 
lars, he  contended,  ought  to  be  given  in  the  form 
contained  in  the  summons,  the  seat  not  being 
claimed,  as  it  must  be  to  bring  into  operation  the 
7th  rule  providing  for  the  giving  of  particulars  six 
days  before  the  triaL  The  rule  being  a  new  one^ 
and  Uiere  being  no  such  procedure  under  the 
old  Parliamentary  practice,  it  must  be  taken  to 
override  the  old  practice.  Therefore  it  c6uld  not 
be  argued  that  the  old  practice  was  applicable. 
Sect  26  of  the  31  &  82  Vict.  c.  125  says  that  so 
far  as  the  rules  of  court  made  in  pursuance  of 
the  Act  do  not  extend,  the  principles,  practice,  and 
roles  on  which  committees  of  ths  House  of  Com- 
mons have  heretofore  acted  in  dealing  with  election 
petitions  shall  be  observed,  so  far  as  may  be 
by  the  court  and  judge  in  the  case  of  election, 
petitions  under  this  Act.  But  that  section,  he 
contended,  did  not  apply.  He  further  argued  that 
at  common  law  the  particulars  such  as  were  asked 
for  by  the  summons  would  be  given  as  a  matter  of 
course  by  a  judge  at  chambers. 

Lanyon,  for  the  petitioners,  argued  that  it  wag 
first  necessary  to  see  what  the  old  Parliamentary 
practice  was,  and  then  to  consider  how  far  it  had  been 
altered  by  the  new  rules.  He  cited  Rogers  (p-  4^) 
and  Clerk  on  Elections  (p.  64),  to  show  that  under 
the  old  practice  the  names  of  the  parties  bribed,  in- 
timidated or  treated,  were  given  to  the  opposite  side 
only  on  the  opening  of  the  petitioner's  case,  his 
counsel  then  handing  a  list  of  bribers  to  the  counsel 
for  the  sitting  member.  Such  was  the  old  rule,  and 
in  a  case  where  a  seat  was  claimed  particulars  were 
given  six  days  before  the  day  appointed  for  choosing 
the  committee.  The  new  rules,  on  the  other  hand, 
in  the  case  where  a  seat  is  claimed,  only  give 
six  days  before  the  day  appointed  for  the  trial, 
which  would  in  most  cases  be  a  less  time  than  was 
allowed  under  the  old  procedure.  Therefore  it 
could  not  have  been  the  intention  of  the  judges  that 
particulars  should  be  given  at  once  where  the  seat 
was  not  claimed,  when  they  would  only  give  parti- 
culars six  days  before  the  day  appointed  for  the 
trial  when  the  seat  was  claimed.  Parliament,  in 
never  having  granted  particulars  in  the  case  where 
the  seat  was  not  claimed,  drew  a  distinction 
between  the  case  where  the  seat  is  and  where  it  is 
not  claimed ;  and  the  reason  was  because  it  was 
well  known  to  everybody  that  Toters  were  spirited 
away  and  otherwise  tampered  with,  and  that  as  the 
sitting  member  must  know  who  his  agents  are  a  few 
days'  notice  before  trial  would  be  sufficient  to  show 
that  anybody  accused  of  receiving  a  bribe  was  not 
bribed  by  his  agents,  who  would  certainly  be  on  the 
spot;  and,  moreover,  he  having  the  witnesses  at 
hand  there  was  no  necessity  to  give  him  the  names. 

Willes,  J.  made  the  following  order :  —  I  do 
order  that  the  petitioners  shall,  three  days  before 
the  day  appointed  for  trial,  leaye  with  the  msster, 
and  also  give  the  respondents  or  their  agents,  foil 
particulars  in  writing  of  all  persons  ^egcd  to 
have  been  treated,  of  all  persons  alleged  to  have 
been  unduly  influenced,  of  all  persons  alleged  to 
have  been  conveyed  to  the  poll,  or  their  expenses 
thereof  paid.    And  that  no  evidence  shall  be  given 
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hj  the  petitioners  of  any  objection  not  specified  in 
racfa  particulars,  except  by  leare  of  a  judge,  upon 
such  terms  (if  any)  as  to  amendment,  postpone- 
ment, and  payment  of  costs,  as  may  be  ordered. 
And  I  furUier  order  that  the  petitioners  shall, 
in  four  days  from  this  day,  leaye  with  the  master, 
and  giTe  the  respondents,  particulars  in  writing 
of  the  nature  of  the  corrupt  or  illegal  practices 
charged  in  general  terms  in  the  petition,  otherwise 
the  petition  shall  be  restricted  to  the  charges,  the 
nature  of  which  is  specified  in  the  petition,  and 
that  in  the  erent  of  such  particulars  of  the  nature 
of  the  corrupt  or  illegal  practices  in  the  petition 
alleged  in  general  terms  being  given,  the  petitioners 
shall,  three  days  before  the  day  appointed  for  trial, 
leare  with  the  master,  and  give  the  respondents, 
pBiticulars  of  the  person  or  persons  alleged  to  have 
been  affected  thereby,  subject  to  the  same  con- 
ditions as  above  provided,  in  case  of  bribery  or  other 
specific  charge. 

Agents :  Reed,  Phelps,  and  Sedgwick,  8,  Qresham- 
street,  E.C. ;  C.  J.  Tahourdin,  1,  Victoria-street, 
Westminster. 


THE   PEMBKOKE   PETITION. 

Hughes  v.  Metrick. 

(Before  Master  Gordoit.) 

Surety— Descnption-^Hules  19,  22,  27,  and  2S— Coats. 

A  surety  was  named  in  the  recognisance^  and  his  address 
given,  but  there  was  no  farther  description.  The  only 
ground  of  objection  stated  in  writing  uKts  that  toe 
surety  toas  insufficient. 

Meldy  that  the  security  wca  sufficient,  and  costs  ordered 
to  be  paid  forthwith. 

This  was  a  summons  in  the  matter  of  the  Pem- 
broke Petition,  there  being  but  one  respondent  and 
one  recognisance  by  one  surety  for  lOOOZ.  The 
surety  was  named,  and  his  address  given ;  but  he 
was  not  further  described,  and  an  affidavit  of  the 
sufficiency  of  the  surety  sworn  by  the  surety  under 
tiie  provisions  of  rule  28  had  been  left  with  the 
master.  Notice  of  objection  to  the  recognisance 
had  been  given  in  writing  in  pursuance  of  sect.  8  of 
tiie  Act  and  rule  22,  and  the  only  ground  of  objection 
stated  in  such  notice  was  that  the  surety  was  in- 
sufficient. 

The  summons  was  taken  out  by  the  respondent, 
and  odled  on  the  petitioner  to  show  cause  why  the 
security  should  not  be  declared  insufficient. 

Rule  19  states  that*  "  the  recognisance  shall  con- 
tain the  name  and  usual  place  of  abode  of  each 
surety,  with  such  sufficient  description  as  shall 
enable  him  to  be  found  or  ascertained,"  and  the  fol- 
lowing form  is  given :  "  Be  it  remembered  that  on 
the  day  of  in  the  year  of  our  Lord,  18    , 

before  me  [name  and  description"}  came  A.  B.  of  [name 
and  description  as  above  prescribed]  and  acknowledged 
himself  for  severatfy  adnowkdgea  themselues']  to  owe 
to  our  Sovereign  Lady  the  Queen  the  sum  of  one 
thousand  pounds  [or  the  following  sums']  (that  is  to 
say) :  the  said  C.  D.,  the  sum  of  £  ,  the  said 

E.  P.  the  sura  of  £  ,  the  said  G.  H.  the  sum  of 

£  ,  and  the  said  J.  K.  the  sum  of  <£  ,  to 

be  levied  on  his  [or  their  respective]  goods  and 
chattels,  land  and  tenements,  to  the  use  c2  our  said 
Sovereign  Lady  the  Queen,  her  heirs  and  suc- 
cessors." And  rule  22  states  that  '<  An  objection  to 
the  recognisance  must  state  the  ground  or  grounds 
thereof,  as  that  the  sureties,  or  any  and  which  of 
them,  are  insufficient,  or  that  a  surety  is  dead,  or  that 
he  cannot  be  found,  or  that  a  person  named  in  the 
recognisance  has  not  duly  acknowledged  the  same." 

Lumky  Smith,  in  support  of  ihe  summons,  con- 


tended that  the  security  was  insufficient  on  the 
ground  that  the  surety  could  not  be  found  or  ascer- 
tained for  want  of  a  sufficient  description,  and  read 
an  affidavit  of  an  agent  of  the  respondent,  stating- 
that  inquiries  had  been  made,  that  nothing  had  been 
ascertained  beyond  the  fact  ^at  the  surety  occupied 
a  furnished  house  at  the  address  given,  and  that 
deponent  believed  he  was  an  insufficient  surety. 

Mttrch,  for  the  petitioner,  argued  that  the  security 
was  sufficient,  and  contended  that  the  respondent 
was  not  entitled  to  object  to  tibe  recognisance  on  the 
ground  that  the  surety  could  not  be  found  or  ascer- 
tained for  want  of  a  sufficient  description,  inasmuch 
as  he  had  given  no  notice  of  this  ground  of  objection 
in  pursuance  of  sect.  8  of  the  Act  and  rule  22 ;  but 
tliat  if  this  ground  was  open  to  the  other  side,  the 
affidavit  of  the  respondent's  agent  clearly  showed 
that  the  surety  could  be  found  by  proper  inquii^', 
that  such  affidavit  did  not  state  of  whom  the  alleged 
inquiries  had  been  made,  or  that  any  really  diligent 
or  proper  inquiries  had  been  made,  and  that  a  mero 
expression  of  belief  as  to  the  insufficiency  of  the 
surety  was  too  vague.  He  read  an  affidavit  from 
the  petitioner's  ngent,  stating  that  the  means  of 
the  surety  were  amply  sufficient  to  satisfy  a  liability 
of  1000/.,  and  referring  to  the  affidavit  of  the  surety 
left  with  the  master  applied  for  costs  under 
rules  27  and  28,  and  on  the  ground  that  the 
application  was  frivolous.  These  rules  are  as 
follows:  "27.  The  costs  of  hearing  and  de- 
ciding the  objections  made  to  the  security  given 
shall  be  paid  as  ordered  by  the  master  or  judge, 
and  in  default  of  such  order  shall  fonu  part  of 
the  general  costs  of  the  petition.  28.  The  costs  of 
hearing  and  deciding  an  objection  upon  the  ground 
of  insufficiency  of  a  surety  or  sureties,  shall  be 
paid  by  the  petitioner,  and  a  clause  to  that  effect 
shall  be  inserted  in  the  order  declaring  its  suffi- 
ciency or  insufficiency,  unless  at  the  time  of  leav- 
ing the  recognisance  with  the  master  there  be  also 
left  with  the  master  an  affidavit  of  the  sufficiency 
of  the  surety  or  sureties  sworn  by  each  surety 
before  a  justice  of  the  peace,  which  affidavit  any 
justice  of  the  peace  is  hereby  authorised  to  take^ 
or  before  some  person  authorised  to  take  affidavits 
in  the  Court  of  Common  Pleas,  that  he  is  seised  or 
possessed  of  real  or  personal  estate,  or  both,  above 
what  will  satisfy  his  debts  of  the  clear  value  of  the 
sum,  for  which  he  is  bound  by  his  recognisance." 

The  Master  declared  the  security  to  be  sufficient, 
and  ordered  the  respondent  to  pay  the  petitioner's 
costs,  including  costs  of  counsel,  forthwith. 

Agents,  Hoskins:  Law,  and  Co.,  10,  New-inn- 
square. 

THE    OLDHAM   PETITION. 

Cobbbtt  akd  others  v.  Hibbbrt  and  another. 

(Before  WiLLBS,  J.) 

Invalidity  of  security — Time  for  objection — 81  ^  So- 
viet, c.  125,  ss.Sand  9— /2u/e  21. 

On  the  hearing  of  a  summons  calling  on  tlie  petitioners 
to  show  cause  why  their  petition  should  be  further  pro- 
ceeded  with,  on  the  ground  that  no  security  had  been 
given  within  the  meaning  of  the  Act,  it  appeared  that 
the  summons  had  been  taken  out  more  than  Jive  days 
after  the  notice  of  the  presentation  of  the  petition  had 
been  served  on  the  respondents  : 

Held,  that  where  no  other  proceeding  has  been  taken  in 
the  matter  of  the  petition  since  the  service  of  such 
TWtice,  a  reasonable  time  will  be  allowed  for  making 
an  objection  not  mentioned  in  sect.  8  of  the  31  i^  32 
Vict,  c.  125. 

This  was  a  summons  in  the  matter  of  the  Oldham 
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Petition,  It  wm  taken  oat  by  the  respondents,  sod 
called  upon  the  petitioners  to  show  cause  why  the 
petition  shonld  be  farther  proceeded  with  on  the 
gnmnd  that  the  secarity  was  wholly  nail  and  roid, 
and  that  no  secoritj  had  been  given  within  the 
meunn%  of  the  Parliamentazy  Elections  Act  ld68 
(31  &  32  Vict  c.  125). 

Sections  8  and  9  of  the  Act  are  as  follows: — 

this 


Be  A  ScMifoxs.    Sahx. 


[JuDGBS*  Ch. 


8.  Kotioe  of  ibe  prBWBtKtkm  of  a  _ 
Act,  and  of  the  natizre  of  the  propoeed  eecnrity,  acoom- 
poaied  with  a  oopj  of  the  petition,  ahall,  within  the  pre- 
scribed time,  not  e»ceoding  fhre  days  after  the  preaentation 
of  the  petition,  be  aerred  vn  the  petitioner  on  the  respon- 
dent ;  and  it  ahall  be  lawful  for  the  respondent,  when  the 
secarity  ia  giTen  wholl j  or  partxally  \n  recogniaanoe,  wiHiin 
s  farther  prescribed  time,  not  exceeding  fire  days  m>m  the 
date  of  the  eerriee  on  him  of  the  notice,  to  object  in 
writing  to  such  recogniauioe.  on  the  gronnd  that  the 
soretiee,  or  any  of  them,  axe  tnaofldent,  or  that  a  snraty 
la  deadj  or  that  he  cannot  be  found  or  aaoertained  from  the 
want  of  a  saiBeient  deecription  in  the  recogniaanoe,  or  that 
s  person  named  in  the  recogniauioe  has  not  dnly  admow- 
ledgedtheasme. 

9.  Any  objection  made  to  the  secarity  giren  riiall  be 
heard  and  decided  on  in  the  preacilbed  manner.  If  an  ob- 
jection to  the  seenrity  is  sllowed,  it  shall  be  lawful  for  the 
petitioner,  within  a  farther  prescribed  time,  not  exceediag 
flTO  days,  to  remove  each  ottjection,  by  a  deposit  in  the 
prescribed  manner  of  each  som  of  money  as  may  be  deemed 
by  the  coart  or  officer  haying  oognissaoe  of  the  matter  to 
make  the  aecuiity  sulBdent. 

If  on  oljection  made  the  security  is  decided  to  be  in- 
safficient.  and  sach  objection  is  not  removed  in  manner 
hereinbefore  mentioned,  no  farther  proceedings  shall  be 
had  on  the  petition ;  otherwise  on  the  expiration  of  the 
time  limited  for  TnaWng  objedicma,  or  sf ter  objection  made, 
on  the  anffidencT  of  ue  secarity  being  establiahed,  the 
petition  shall  be  deemed  to  be  at  isaoe. 

Bole  21  rang  thus :  *'Tbe  time  for  giving  notice 
of  any  objection  to  a  recognisance  nnder  the  8th 
section  of  the  Act  shall  be  within  fire  days  from 
the  date  of  aerrice  of  the  notice  of  the  petition  and 
of  the  nature  of  the  security,  exclusive  of  the  day  of 
service." 

Here  notice  of  the  presentation  of  the  petition  had 
been  served  on  the  respondents  on  the  9th  Doc., 
and  the  present  siunmons  bore  date  IStb  Doc. 

WelcX  for  the  petitioners,  took  a  preliminary  ob- 
jection that  the  summons  was  too  late,  and  that 
under  the  provisions  of  sect.  9,  the  time  limited  for 
making  objections  having  expired,  the  petition 
must  be  deemed  to  be  at  issue.  [Willes,  J. — Has 
any  other  proceeding  been  taken  in  the  matter  of 
the  petition  since  the  service  of  the  notice  of  the 
presentation  of  the  petition  upon  the  respondents?] 

Murehf  for  the  respondents,  was  not  called  upon  to 
answer  the  preliminary  objection. 

Willes,  J.  said  that  as  no  other  proceeding  had 
been  taken  in  the  matter  of  the  petition  since  the 
service  of  the  notice  of  the  presentation  of  the 
petition  upon  the  respondents  he  should  hold  that  the 
summons  was  in  time.  Rule  21  applied  to  objections 
under  sect.  8  of  the  Act,  and  he  should  probably  con- 
sult the  other  judges  upon  the  question  of  making  a 
new  rule  or  amending  rule  21,  so  as  to  allow  objec- 
tions which  do  not  fall  under  sect.  8  to  be  made  within 
a  reasonable  time.  As  the  present  application  had  in 
his  opinion  been  made  within  a  reasonable  time,  he 
should  hear  it. 

Agents,  Johnaon  and  WeiheraUs ;  Wyatt, 


THE  8ALFORD  PETITION. 

WedMMdag^  Dec  16,  1868. 

(Before  Willes,  J.) 

Be  A  SUMM OK8. 

ParHamenianfEleetions  Act — jS^nmoases — Before  whom 

to  behecard. 

A  mimmotu  in  ike  matter  of  am,  election  petitum  mat 
taken  h^ore  a  judge  at  ehambers  not  on  the  rota  far 
the  trial  of  elecLion  petitions: 

Held,  that  this  was  irregular,  it  being  the  intention  of 
the  Act  that  the  election  fudges  should  lag  down 
precedents  in  practice. 

In  the  matter  of  a  summons  for  particulars,  tfao 
learned  judge  referred  to  a  matter  of  practice. 

WiLLBS,  J. — I  think  it  would  be  as  well,  as  I  see 
so  many  gentlemen  present  in  both  branches  of  the 
Profession,  and,  I  suppose,  on  behalf  pf  the  publie 
at  large,  to  say  this :  That  the  first  summons  under 
this  Act  was  heard  before  one  of  the  judges  who  is 
not  on  the  rota.  I  daresay  it  will  be  all  right ;  but 
it  was  a  little  irregular,  because  the  44th  rede  ought 
to  have  brought  it  here. 

Rule  44  is  this:  All  interlocutory  questions  and 
matters,  except  as  to  the  sufficiency  of  the  security, 
shall  be  heard  and  disposed  of  before  a  judge,  who 
shall  have  the  same  control  over  the  proceedings 
under  the  Parliamentary  Elections  Act  1868,  as  a 
judge  at  chambers  in  the  ordinary  prooeedings  of 
the  Superior  Courts,  and  such  questions  and  matters 
shall  be  heard  and  disposed  of  by  one  of  the  judges 
upon  the  rota,  if  practicable,  and,  if  not,  then  by 
any  judge  at  chambers. 

Lanyon. — ^It  says,  '*  if  practicable." 

Willes,  J.^-I  was  sitting  here  for  two  hours 
waiting  for  business,  and  in  the  mean  time  by  a 
mistake  the  parties  went  before  Baron  Clessby, 
who  had  a  great  deal  of  other  business  to  attmi 
to.  Before  making  any  order  on  this  or  any  other 
summons  under  this  Act,  I  mean  to  consult  the 
other  judges  if  there  be  any  question  at  alL  I 
shall  consult  them  with  a  view  to  laying  down  a 
precedent.  That  was  the  reason  I  said  a  mistake 
had  been  made  in  troubling  another  judge.  No 
doubt  it  was  the  intention  of  the  Act  that  the 
judges,  if  possible,  should  lay  down  precedents,  and 
that  a  judge  who  hears  any  summons  under  the 
Act  should  consult  the  other  judges  if  he  feels  any 
doubt  in  his  mind  as  to  the  proper  order  to  make. 
I  make  no  remark  upon  the  order  which  was 
made  by  Baron  Cleasby.  That  is  not  before  me; 
and  no  doubt  it  was  a  very  proper  order.  But  it  is 
better  to  avoid  variance  of  practice  under  this  Act. 

Same. 

Rules  6  and  7  should  he  read  together. 

Willes,  J.,  in  the  above  matter,  said  that  Rules 
6  and  7  are  to  be  taken  together.  They  are  as 
follows : — 

Rule  6.  Evidence  need  not  be  stated  in  the 
petition,  but  the  court. or  a  judge  may  order  such 
particulars  as  may  be  necessary  to  prevent  surprise 
and  unnecessary  expense,  and  to  ensure  a  fair  and 
effectual  trial  in  the  same  way  as  in  ordinary  pro- 
ceedings in  the  Court  of  Common  Pleas,  and  upon 
such  terms  as  to  costs  and  otherwise  as  may  be 
ordered. 

Rule  7.  When  a  petitioner  claims  the  seat  for  an 
unsuccessful  candidate,  alleging  that  he  bad  a 
majority  of  lawful  votes,  the  party  complainiDg  of 
or  defending  the  election  or  return,  shall,  six  Ssj^ 
before  the  day  appointed  for  trial,  deliver  to  the 
master  and  also  at  the  address,  if  any,  given  by  the 
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Pkiv.  CJo.] 


Mastin  v.  Mackonoohib. 


[Pjuv.  Co. 


petitioners  and  respondent,  as  the  case  may  be,  a 
list  of  the  votes  intended  to  be  objected  to,  and  of 
the  heads  of  objection  to  each  such  vote,  and  the 
master  shall  allow  inspection  and  office  copies  of 
snefa  lists  to  all  parties  concerned ;  and  no  evidence 
shall  be  given  against  the  validity  of  any  vote  nor 
upon  any  head  of  objection  not  specified  in  the  list, 
except  by  leave  of  the  court  or  judge  upon  such 
terms  as  to  amendment  of  the  list,  postponement 
of  the  inquiry,  and  payment  of  costs,  as  may  be 
ordered. 


JUDICIAL    COIOCITTEE    OF    THE 
PBIVY    COUKTCIL. 

WedneaOmf,  Dec.  2a,  1868. 

(Present — the  Archbishop  of  Tobk,  Lord  Chelms- 
ford, Lord  Cairns,  Sir  W.  £rlb,  and  Sir  J. 

COLTILB.) 

Martin  v,  IVIackonochie. 

Bitiudism — The    ekvation    of    the    cup^^KMeUng — 
Lighted  amcBea — lncena^-~Mixing  water   with   the 
The  rvbrics. 


The  rubric  of  the  second  year  of  the  reiqn  of  King 
Eduford  VI. ,  sanctioned  by  stat.  2^3  JSdto.  6,  c.  1, 
r^ulates  the  ritual  of  the  Church  of  England 

The  construction  of  this  rubric  in  the  case  of  Westerton 
V.  Liddell,  confirmed. 

According  to  this  rubric,  the  following  practices  care 
wnloaoful : 

Firsts  the  devation  during  or  of ter  the  prayer  of  con- 
aearatioH  of  the  paten  and  cup. 

Seeondfyf  kneeiing  or  prostration  before  the  cowecrcUed 


Thirdhf,  the  use  of  lighted  candles  on  the  communion 
table  during  the  celebration  of  the  Holy  Communion, 
such  candles  not  being  wanted  for  giving  tight. 

Faurthlyj  using  incense  in  the  ceUbraiion  of  the  Holy 
Communion, 

Fifthly,  mixing  water  with  the  wine  used  in  the  admini' 
streUion  of  the  Holy  Communion. 

This  case  was  argued  at  great  length  for  several 
days. 

The  following  counsel  appeared : 

Stephens,  Q.  C^  Coleridge,  Q.  C,  and  Dr.  Swahey 
QDroop  with  them),  for  the  appellant. 

JMdeaux,  Q.  C.  (W.  M.  James,  Q.  C.  and  Br. 
Tristram  with  him)  for  the  respondent. 

The  Committee  having  taken  time  to  consider, 
tiie  f  oUowinglwritten  judgment  was  this  day  read  by 

Lord  Cairks.— The  case  of  Martin  v.  Mackonochie, 
oommenced  before  the  Bishop  of  London,  was, 
under  the  provisions  of  the  Clergy  Discipline  Act, 
sent  by  the  bishop  to  the  Court  of  the  Archbishop 
of  Canterbury  for  trial  in  the  first  instance ;  and 
having  been  fuUy  heard  before  the  judge  of  the 
Arches  Court,  resulted  in  a  decree  made  on  the  28th 
March  1868.  Mr.  Mackonochie,  the  clerk  in  holy 
orders  against  whom  these  proceedings  were 
directed,  was  charged  with  four  offences  against 
the  laws  ecclesiastical,  viz.: — 1.  The  elevation 
during  or  after  the  prayer  of  consecration  in  the 
order  of  the  administration  of  the  Holy  Com- 
hiunion  of  the  paten  and  cup,  and  the  kneeling  or 
proBtrating  himself  before  the  consecrated  elements. 
2.  Using  Ughted  candles  on  the  communion  table 
daring  the  celebration  of  the  Holy  Communion, 
when  such  candles  were  not  wanted  for  the  purpose 
of  giving  light.  3.  Using  incense  in  the  celebra- 
tion of  the  Uoly  Communion.    4.  Mixing  water 


with  the  wine  used  in  the  administration  of  the 
Holy  Communion.  The  learned  judge  of  the 
Arches  Court  by  his  decree  sustained  the  third 
and  fourth  of  these  charges,  and  admonished 
Mr.  Mackonochie  to  abstain  for  the  future  from 
the  use  of  incense,  and  from  mixing  water 
with  the  wine  as  pleaded  in  the  articles.  Against 
this  part  of  the  decree  there  is  no  appeal.  Tho 
second  charge  as  to  lights,  Vas  not  sustained,  the 
learned  judge  holding  that  it  was  lawful  to  place 
two  lighted  candles  on  the  communion-table,  during 
the  time  of  Uie  Holy  Communion.  Against  this  the 
promoter  has  appealed.  As  to  the  first  charge,  Mr. 
Mackonodiie,  while  admitting  the  elevation  of  the 
consecrated  elements  at  the  times  and  in  the 
manner  alleged,  pleaded  that  he  had  discontinued 
Ihe  practice  before  the  institution  of  the  suit.  The 
learned  judge,  therefore  admonished  Mr.  Mackono- 
chie not  to  recur  to  the  practice;  but  as  to  the 
other  part  of  the  charge,  namely,  the  kneeling  and 
prostrating  himself  before  the  consecrated  elements, 
the  learned  judge  held,  that  if  Mr.  Mackonochie 
had  committed  any  error  in  that  respect  it  was  one 
which  should  not  form  the  subject  of  a  criminal 
prosecution,  but  should  be  referred  to  the  bishop  in 
order  that  he  might  exercise  his  discretion  thereon. 
The  promoter  appeals  from  the  latter  part  of  the 
decision  of  the  learned  judge  on  this  charge,  and  he 
also  complains  in  his  appeal  that  the  defendant  was 
not  ordered  to  pay  the  costs  of  the  suit.  The  ques- 
tions thus  raised  by  the  appeal  were  very  fully 
and  ably  argued  before  this  tribunal,  and  their 
Lordships  have  now  to  state  their  reasons  for  the 
advice  which  they  propose  humbly  to  offer  to  Her 
Majesty.  They  will  advert  first  to  the  charge  of 
kneeling  before  the  consecrated  elements.  It  is 
necessary  to  refer  to  the  whole  of  the  charge  on 
this  head  as  contained  in  the  3rd  and  4th 
articles,  although  some  of  the  acts  charged 
are  said  to  have  been  discontinued  before  the 
suit  commenced.  These  articles  run  thus : — 
*'  8.  That  the  said  Alexander  Heriot  Mackonochie 
has  in  his  said  church,  and  within  two  years  last 
past  (to  wit,  on  Sunday,  the  23rd  day  of  December, 
on  Christmas-day  last  past,  and  on  Sunday,  the  30th 
day  of  December,  all  in  the  year  of  our  Lord  1866) 
during  the  prayer  of  consecration  in  the  Order  of 
the  Administration  of  the  Holy  Communion, 
elevated  the  paten  above  his  head,  and  permitted 
and  sanctioned  such  elevation ;  and  taken  into  his 
hands  the  cup,  and  elevated  it  above  his  head  during 
the  prayer  of  consecration  aforesaid,  and  permitted 
and  sanctioned  the  cup  to  be  so  taken  and  elevated, 
and  knelt  or  prostrated  himself  before  the  conse- 
crated elements  during  the  prayer  of  consecration, 
and  permitted  and  sanctioned  such  kneeling  or  pros- 
trating by  other  clerks  in  holy  orders.  4.  That  such 
elevation  of  the  paten,  and  such  taking  and  eleva- 
tion of  the  cup,  and  such  kneeling  and  prostrating 
are  severally  unlawful  additions  to  and  variations 
from  the  form  and  order  prescribed  and  appointed 
by  the  said  statutes,  and  by  the  said  Book  of 
Common  Prayer,  and  administration  of  the  sacra- 
ments, and  other  rites  and  ceremonies  of  the 
Church,  and  are  contrary  to  the  said  statutes,  and 
to  the  14th,  86th,  and  38th  of  the  said  constitutions 
and  canons,  and  also  to  an  Act  of  Parliament  passed 
in  a  session  of  Parliament  holden  in  the  thirteenth 
year  of  Queen  Elizabeth,  c.  12,  and  to  the  25th  and 
28th  of  the  Articles  of  Religion  therein  referred  to.^ 
Mr.  Mackonochie's  answer  to  these  articles  is  as 
follows : — "  3.  Whereas  in  the  3rd  article,  given  in 
and  admitted  as  amended  in  this  cause,  it  is  pleaded 
that  the  said  Alexander  Heriot  Mackonochie  has — 
to  wit,  on  Sunday,  the  23rd  day  of  December,  on 
Christmas-day  last  past,  on  Sunday,  the  30th  day 
of  December,  all  in  the  year  1806— during  the 
prayer  of  consecration  in  the  Order  of  the  Admin- 
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iitrRtion   of   the  Holy  Commanion  elevated   the 
paten  above  his  head  and  permitted  and  sanctioned 
inch  elevation,  and  taken  into  his  hands  the  cup 
and  elevated  it  above  his  head  daring  the  prayer  of 
consecration  aforesaid,  and  permitted  and   sanc- 
tioned the  cup  so  to  be  taken  and  elevated,  and  knelt 
or  prostrated  himself  before  the  consecrated  elements 
daring  the  prayer  of  consecration,  and  permitted  and 
sanctioned  such  kneeling  or  prostration  by  other 
clerks  in  holy  orders ;  now,  the  same  is  in  part  un- 
truIjTpleaded,  for  the  party  proponent  alleges  that, 
while  he  admits  that  the  said  Alexander  Heriot 
Mackonochic  did  on  the  said  two  Sundays  and  on 
Christmas-day,  during  the  prayer  of  consecration, 
kneel  and  sanction  kneeling  by  other  clerks  before 
the  Lord's  table,  he  denies  that  his  said  party  did 
on  the  said  two  Sundays  and  on  the  said  Christmas- 
day  kneel  or  prostrate  himself    before  the    con- 
secrated elements,  or   x>^rmit  and  sanction    such 
kneeling  or  prostration  by  other  clerks  in  holy 
orders,  as  in  the  3rd  article   pleaded.     And  he 
further  alleges  that  while  he  admits  that  he  did 
on  the  said  two  Sundays  and  Christmas-day,  in 
the  said  8rd  article  mentioned,  elevate  and  sanction 
the  elevation  by  other  clerks  of  the  paten  and  cup 
above  his  head,  as  is  in  the  said  3rd  article  pleaded, 
yet  that  such  elevation  of  the  paten  and  cup  has 
been  wholly  discontinued  by  the  said  Alexander 
Heriot  Mackonochie  during  the  administration  of 
the  Holy  Communion  ever  since  the  said  30th  Dec. 
1866,  and  long  prior  to  the  institution  of  this  suit. 
That  such  practice  was  discontinued  inconsequence 
of  legal  advice,  and  in  compliance  with  the  expresssed 
wish  of  the  Lord  Bishop  of  the  diocese  of  London 
and  with  a  resolution  of  Convocation,  as  was  well 
known  to  the  promoter  of  this  suit  before  he  insti- 
tuted the  same."    Before  turning  to  the  evidence  in 
support  of  this  charge,  it  will  be  ])roper  to  consider 
a  preliminary  objection  which  was  taken  to  the 
articles,  and  to  the  letters  of  request  and  citation  by 
which  they  were  preceded.    It  was  said  that,  al- 
though the   articles  alleged  that  the  respondent 
**  knelt  or  prostrated    himself   before  the    conse- 
crated elements  during  the  prayer  of  consecration,** 
the  letters  of  request  and  citation  were  for  "  bowing, 
kneeling,  or  prostrating  himself  before  the  conse- 
crated elements  during  or  after  the  prayer  of  conse- 
cration." It  was  contended  that  the  citation  showed 
no  offence,  for  it  might  be  taken,  as  in  an  indict- 
ment, in  the  sense  most  favourable  to  the  accused, 
and  as  affirming  more  than  that  he  bowed  after 
the  praver  of  consecration,  which,  it  was  said,  would 
or  might  be  innocent.    And  the  articles,  it  was 
argued,    by    omitting    this    alternative,   were    a 
departure  from  the  citation.     To  this  it  might 
be   sufficient  to  reply  that   the  objection  taken 
to   this    citation — a    citation    which    it    is    not 
disputed  does  contain   other    charges  cognizable 
by  the  Ecclesiastical  Court,  is  an  objection  of  a 
strictly  technical  character,  and  one  which  would 
be  waived  by  the  appearance  of  the  respondent  as 
he  did  appear,  without  protest,  and  by  praying  for 
articles.    But,  passing  from  this,  it  is  to  be  observed 
that  the  supposed  analogy  between  the  citation  and 
an  indictment,  on  which  this  objection  is  founded, 
entirely  fails.    The  Act  of  Uniformity  r  1  Eliz.  c.  2), 
contemplates  two  modes  of  procedure  for  enforcing 
its  provisions^ne,  by  indictment  under  sect.  4,  and 
the  other  by  process  for  admonition  before  the 
ordinary  under  sect.  23 ;  and  it  is  under  the  latter, 
and  not  the  former,  section  that  tiie  present  pro- 
ceedings are  taken.    Moreover,  in  the  case  of  an 
indictment  followed  by  judgment,  the  indictment 
and  judgment  become  the  record,  and  the  judgment 
Is  read  with  reference  to  the  indictment ;  and  if  the 
indictment  is  open  to  a  construction  which  is  inno- 
cent, and  would  not  sustain  a  judgment,  the  judg- 
ment would  be  vicious  and   must   be  arrested; 


whereas  the^citation  is  followed  by  articles,  which 
in  turn  are 'met  by  a  plea;  and  the  court,  after 
hearing  evidence,  defines  by  its  sentence  how  much 
of  the  charge  it  considers  to  be  relevant,  and  to 
have  been  proved,  and  thereby  corrects  any  excess 
of  averment  in  the  citation.    The  preliminary  ob- 
jection, therefore,  on  this  charge  their  Lordships 
feel  themselves  obliged  to  repel.    It  is  necessary 
now  to  examine  the  evidence  adduced  in  support 
of  the  charge ;  and  in  doing  this,  and  in  considering 
the  character  of  the  charge  itself,  their  Lordahips 
will  confine  their  attention  to  the  conduct  and 
acts  of  the  respondent  as  the  celebrating  or  con- 
secrating mmister.    The  allegations  and  proof  as 
to  "  sanctioning  and  permitting  other  clerks  "  are  so 
vague,  that  no  weight  could  be,  and  in  the  argu- 
ment little  weight  was  attempted  to  be,  given  to 
them.    The  chief  witness  in  support  of  the  charge 
is  Mr.  Beames.    He  has  not  been  cross-examined, 
and  no  evidence  has  been  adduced  for  the  respondent. 
Tiie  statement  of  Mr.  Beames  may,  therefore  be 
taken  to  be  uncontroverted.     He  speaks  of   the 
23rd  and    26th  Dec.    1866.      On   both   of    these 
occasions  the  respondent  was  the  celebrant  at  the 
communion  service.    The  effect  of  the  answers  of 
Mr.  Beames  may  be  stated  to  be  that  the  respon- 
dent commenced  to  read  the  prayer  of  consecration 
standing ;  that  on  reaching  the  words  <<  the  same 
night  that  He  was  betrayed  **  he  elevated  the  paten 
alMve  his  head,  returned  it  to  its  place  on  the  com- 
munion-table, and  then  knelt  on  his  knees  towards 
fhe  table,  inclining  or  prostrating  his  head  towards 
the  ground;  that  he  then  rose  and  resumed   the 
prayer ;  that  when,  in  the  further  course  of    the 
prayer,  he  took  the  chalice,  he  elevated  it  above  his 
head  as  he  had  done  the  paten,  replaced  it  on  the 
communion-table,  and  knelt  or  prostrated  himself  as 
before.  The  elevation  of  the  elements  has,  as  already 
said,  been  discontinued,  and  as  to  the  kneeling  after 
the  consecration  of  the  chalice,  it  might  possibly  be 
suggested  that  it  was  a  kneeling  after  finishing  the 
prayer  of  consecration,  and  with  reference  to  the 
next  part  of  the  service,  in  which  the  celebrant 
becomes  himself  the  recipient.    Omitting,  there- 
fore, for  the  present,  the  elevation  and  the  second 
kneeling,  the  evidence  remains  that  the  respondent, 
after  commencing  the  prayer  of  consecration  stand- 
ing, paused  in   the  middle  of  the  prayer,  kndt 
down,  inclining  or  prostrating  his  head  towards  the 
ground,  and  then,  rising  up  again,  continued  the 
prayer  standing.    In  order  to  bring  the  conduct  of 
the  respondent  on  this  head  to  the  test  of  ecclesiasti- 
cal law,  it  is  proper  now  to  turn  to  the  rubric  of  the 
order  of  the  administration  of  the  Holy  Communion. 
The  Lord's  Prayer  and  the  collect,  with  which  the 
services  commence,  are  to  be  said  by  the  priest 
'*  standing  at  the  north  side  of  the  table."    The 
priest  is  then  to  turn  to  the  people  and  rehearse 
distinctly  all  the  Ten  Commandments,  '*  the  people 
still  kn^ng,'*  implying  that  the  priest  ia  still  to 
stand.    This  is  to  be  followed  by  one  of  the  coUecta 
for  the  Sovereign,  '<  the  priest  standing  as  before," 
and  by  the  collect  for  the  day.    The  priest  is  then 
to  resd  the  Epistle  and  Gospel,  and  to  say  the  Creed, 
during  which  no  change  of  attitude  is  indicated. 
After  the  sermon,  when  the  priest  has  returned  to 
the  Lord*s  table,  the  sentences  of  the  offertory,  the 
prayer  for  the  Church  Militant,  and  the  exhortations 
are  to  be  **  said'*  by  the  priest,  without  any  direc- 
tion as  to  change  of  posture,  and  then,  at  the  con- 
fession, he,  as  well  as  all  the  people,  ia  directed  to, 
kneel.    For  the  absolution  and  the  sentences  which* 
follow  the  priest  is  directed  to  stand  up,  and  to  turn 
himself  to  the  people;  for  the  words  *'It  is  very 
meet,'*  &c.,  and  the  '*  prefaces"  he  is  to  turn  to  the 
Lord's  table,  and  he  is  then  to  kneel  down  at  the 
Lord's  table,  and,  in  the  name  of  all  the  recipients, 
say  the  prayer,  *'  We  do  not  presume,"  &c.    The 
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robric  before  the  prayer  of  consecrfttion  then  f oUow% 
and  is  in  these  words  :^*<  When  the  priest,  standing 
before  the  table,  hath  so  ordered  the  bread  and 
wine  that  he  may  with  the  more  readiness  and 
decency  break  the  bread  before  the  people,  and 
take  the  cup  into  his   hands,  he  shall   say  the 
pnyer  of  consecration,  as  follows.'*    Their  Lord- 
ihips  entertain  no  doubt  on  the  construction  of 
this  mbric  that  the  priest  is  intended  to  oontlBoe  in 
one  posture  during  the  prayer,  and  not  to  change 
from  standing  to  kneeling,  or  vice  vena;  and  it 
sf^iears  to  them  equally  certain  that  the  pnest  is 
intended  to  stand  and  not  to  kneel.     They  think 
that  the  words  *'  standing  before  the  table  "  apply  to 
the  whole  sentence ;  and  they  think  this  is  made 
more  apparent  by  the  consideration  that  acts  are  to 
be  done  by  the  priest  before  the  people  as  the 
pnyer  proceeds   (such  as  taking  the  paten  and 
chalice  into  his  hands,'  breaking  the  bread,  and 
Itybg  his  hand  on  the  various  vessels)  which  could 
omy  be  done  in  the  attitude  of  standing.    This 
being,  in  their  Lordships^  opinion,  the  proper  con- 
stniction  of  the  mbric,  it  is  clear  that  the  respon- 
dent, by  the  posture  or  change  of  posture  which  he 
has  adopted  during  the  prayer,  has  violated  the 
mbric,  and  committed  an  offence  within  the  mean- 
ing of  the  13  &  14  Car.  2,  c  4,  ss.  2, 17,  24,  taken 
in  connection  with  the  1  EUz.  c.  2,  and  punish- 
aUe  by  admonition  under  sect.  23  of  the  latter 
Btatote.  It  was  contended  on  behalf  of  the  respondent 
that  the  act  complained  of  was  one  of  those  minute 
details  which  could  not  be  taken  to  be  covered  by 
the  provisions  of  the  rubric ;  tiiat  the  rubric  could 
not  be  considered  as  exhaustive  in  its  directions, 
for  no  order,  oould  be  shown  in  it  requiring  the 
cdebrating  minister  to  kneel  while  himseLF  receiving 
ike  bread  and  wine ;  and  that  there  was  no  charge 
or  evidence  against  the  respondent  that  in  kneeling 
after  the  consecration  any  adoration  of  the  sacra^ 
ment  was  intended.    Their  Lordships  are  of  opinion 
that  it  is  not  open  to  a  ndnister  of  the  Church,  or 
even  to  their  Lordships  in  adnsuog  Her  Majesty, 
as  the  highest  ecclesiastical  tribunal  of  appeal,  to 
disw  a  distinction  in  acts  which  are  a  departure 
from  or  violation    of   tibe  rubric,  between   those 
winch  are  important  and  those  which  appear  to  be 
tDiiaL    The  object  of  a  Statute  of  Uniformity  is, 
as  its  preamble  eiqnesses,  to  prodtwe  "  an  universal 
tgrsement  in  tiie  public  worship  of  Almighty  Qod," 
an  object  which  would  bo  wkoUy  fmstmted  if  each 
minister,  on  his  own  view  of  the  relative  importance 
of  the  details  of  the  service,  were  to  be  at  liberty 
to  omit,  to  add  to,  or  to  alter  any  of  those  details. 
The  rule  upon  this  subject  has  been  already  laid 
down  by  the  Judicial  Coomiitfeee  in    WeaterUm  v. 
JUddell,  and  their  Lordships  are  disposed  entirely  to 
adhere  to  it:  **  In  the  perfonnanoe  of  the  services, 
rites,  and    ceremonies   ordered   by   the   Prayer- 
book,  the  directions  contained  in  it  must  be  strictly 
observed ;  no  omission  and  no  addition  can  be  per- 
mitted."   There  would,  indeed,  be  no  dfflcnlt^  in 
showing  that  the  posture  of  the  celebrating  minuter 
dming  all  the  parts  of  the  communion  service  was, 
and  that  for  obvious  reasons,  deemed  to  bo  of  no 
imall  importaaooe  in  the  dianges  inttodooed  into  the 
Fiayer-bmA  at  and  after  iSie  Beformation.    The 
various  stages  of  the  servioe  are,  as  has  already  been 
shown,  fenced  and  guarded  by  directions  of  the  o^iost 
uinote  kind  as  to  standing  and  kneeling,  the  former 
attitude  being  prescribed-  even  for  prayers,  during 
which  n  direction  to  kneel  might  have  been  expected. 
And  it  is  not  immaterial  to  observe,  that  whereao 
in  the  first  Prayer-book  of  King  Edward  VI.  there 
was  contained  at  the  end  a  rubric  in  these  words  :*- 
"  As  touching  kneeling^    crossing,  holding  up  of 
hands,   knocking    upon    the    breast,    and    other 
gestures,  they  may  be  used  pr  left,  as  every  man's 
devotion  serveth,  without  blame,"  this  rubric  was 
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in  the  second  Prayer-book  of  Edward  VI.  and 
in  all  the  subsequent  Prayer-books  ouiitted.  The 
argument  against  the  completeness  of  the  directions 
as  to  posture,  derived  from  a  supposed  absence  of 
any  oj^er  that  the  celebrant  shall  kneel  while  him- 
self receiving,  does  not  appear  to  their  Lordships  to 
be  w^-founded.  In  the  rubric  as  to  the  reception 
of  the  sacramental  bread  and  wine,  the  words  "  all 
meekly  kneeling  "  apply,  as  their  Lordships  think,  to 
the  cdiebrant,  as  well  as  to  the  other  clerks  and  to  the 
people ;  and  this  is  made  more  clear  by  the  rubric 
termed  the  black  rubric,  added  at  the  end  of  the 
service.  It  is  true,  as  was  contended,  that  there  is 
no  charge  against  the  respondent  that  the  kneeling 
complained  of  was  intended  as  an  act  of  adoration 
of  the  sacramental  elements.  Such  a  charge,  in- 
volving as  it  would  an  inquiry  into  sentiments  and 
feelings,  of  which  no  tribunal  can  adequately 
judge,  would  be  difficult  of  proof ;  and  the  rubricid 
enactments  appear  to  have  been  wisriy  confined  to 
prescribing  an  order  of  service  ftree  from  those  out- 
ward movements  which  had  become  more  or  less 
associated,  with  errors  in  doctrine  which,  at  the 
Reformation  were  renomieed.  If  this  order  is  de- 
parted from,  it  is,  as  their  Lordships  l^nk,  unneces-i 
sary  to  inquire  into  the  motive  by  which  the  depar- 
ture has  been  occasioned.  Another  argument  urged 
on  behalf  of  the  respondent  should  also  be  noticed, 
^r.  James  contended  with  great  ability  that  the 
charge  as  to  kneeling  during  the  prayer  of  con- 
secration was  made  in  connection  with  the  charge 
as  to  the  elevation  of  the  sacrament,  and  that  the 
charge  of  kneeling  was  only  an  aggravation  of 
that  of  elevation,  which  had  been  discontinued* 
This,  no  doubt,  is  so ;  but  the  kneeling  under  the 
circumstances  described,  being  itself,  as  their 
Lordshiptf  think  it  is,  a  violation  of  the  rubric, 
they  do  not  think  that  the  judgment  of  the 
court  should  the  less  be  passed  upon  it  because  the 
other  part  of  the  charge — n«nely,  that  as  to  the 
elevation— is  no  longer  resisted.  It  only  remains, 
on  this  part  of  the  case,  to  advert  to  the  very  learned 
and  elaborate  judgment  of  the  Dean  of  the  Arches* 
That  learned  judge  states  that  the  rubric  does  not  give 
precise  directions  that  the  celebrant  should  kneel  at 
the  times  when  it  appearr  that  the  respondent  does 
kneel ;  that  he  is  far  from  saying  it  is  not  lefally 
competent  to  him  to  adopt  ttiis  attitude  of  devotion ; 
and  that  it  cannot  be  contended  that  at  some  ttone 
or  othtf  he  must  not  kneel  during  the  celebration, 
although  no  directions  as  to  his  kneeling  at  all  are 
given  by  the  rubric.  Their  Lordships^  however, 
think,  as  they  read  the  rubric,  that  directions  as  to 
the  cdebrant  kneeling  at  a  particular  time  of  the 
celebration — namely,  when  he  himself  receives  the 
Sacrament— are  given,  and  at  the  same  time  when 
it  appears  that  the  respimdent  kneels — namely, 
during  the  prayer  of  consecration — ^the  directions  in 
the  rubric  are  precise  that  he  should  stand  and  not 
kneel.  The  learned  judge  further  observes  that 
if  Mr.  Mackonodiie  has  committed  any  error  in  this 
respect,  it  is  one  which  should  not  form  the 
subject  of  a  criminal  prosecution,  but  belongs 
to  the  category  of  cases  which  should  be  referred 
to  the  bishop.  This  category  the  learned 
judge  had  previously  defined  to  be — '' Things 
neither  ordered  nor  proiubited  expressly  or  by 
implication,  but  the  doing  or  use  of  which  must  be 
governed  by  the  living  discretion  of  some  person  in 
authority."  And  as  to  cases  in  this  category,  the 
learned  Judge  considered  that,  according  to  the 
preface  to  the  Prayer-book,  the  "  parties  that  doubt 
or  diversely  take  anything  should  always  resort  to 
the  bishop  of  the  diocese."  Their  Lordships  do  not 
think  it  neotssary  to  consider  minutely  the  cases 
to  which,  or  the  manner  in  which,  this  direction  in 
the  preface  to  the  Prayer-book  is  applicable,  inas^ 
much  as  in  their  opinion  the  charge  against  the 
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respondent,  with  which  they  are  now  dealing, 
involves  what  is  expressly  ordered  and  prohibited 
by  the  rubric,  and  is,  therefore,  a  matter  in  which 
the  bishop  could  have  no  jurisdiction  to  modify  or 
dispense  with  the  rubrical  provisions.  On  the 
whole,  their  Lordships  are  of  opinion  that  the 
charge  against  the  respondent  of  kneeling  during 
the  prayer  of  consecration  has  been  sustained, 
and  that  he  should  be  admonished,  not  only 
not  to  recur  to  the  elevation  of  the  paten  and 
the  cup  as  pleaded  in  the  3rd  article,  but  also  to 
abstain  for  the  future  from  kneeling  or  prostrating 
himself  before  the  consecrated  elements  during  the 
prayer  of  consecration,  as  in  the  same  article  also 
pleaded.  The  other  charge  involved  in  this  appeal 
is  that  of  using  lighted  candles  on  the  communion 
table  during  the  celebration  of  the  Holy  Commu- 
nion, when  such  candles  are  not  wanted  for  the 
purpose  of  giving  light  This  charge  is  contained 
in  the  5th  and  6th  articles,  which  are  as  follows : 
*^5th.  That  the  said  Alexander  Heriot  Macko- 
nochie  has,  in  his  said  church,  and  within  two 
years  last  past,  to  wit,  on  Sunday  the  2drd  day  of 
Ibecember,  on  Christmas-day  last  past,  on  Sunday 
the  dOth  day  of  December,  all  in  the  year  of  our 
Lord  1866,  and  on  Sunday  the  13th  day  of  January, 
in  the  year  of  our  Lord  1867,  used  lighted  candles 
on  the  communion  table  during  the  celebration  of 
the  Holy  Communion,  at : times  when  such  lighted 
candles  were  not  wanted  for  the  purpose  of  giving 
Ught,  and  permitted  and  sanctioned  such  use  of 
lighted  candles.  6th.  That  the  use  of  such  lighted 
candles  is  an  unlawful  addition  to  and  variation 
from  the  form  and  order  prescribed  and  appointed 
by  the  said  statutes,  and  by  the  said  Book  of  Com- 
mon Prayer,  and  administration  of  the  sacraments 
and  other  rites  and  ceremonies  of  the  Church,  and 
is  contrary  to  the  said  statutes  and  to  the  I4th, 
36th,  and  3dth  of  the  said  constitutions  and  canons." 
The  responsive  plea  of  Mr.  Mackonochie,  on  this 
head,  is  as  follows :  *'  5th.  Whereas,  it  is  pleaded 
in  the  5th  article  that  the  said  Alexander  Heriot 
Mackonochie  has,  in  his  said  church,  and  within 
twc  years  last  past,  to  wit,  on  Sunday,  the  23rd  day 
of  December,  on  Christmas-day  last  past,  and  on 
Sunday  the  80th  day  of  December,  all  in  the  year 
of  our  Lord  1866;  and  on  Sunday,  the  13th  of 
January,  in  the  year  of  our  Lord  1867,  used  lighted 
candles  on  the  communion  table  during  the  celebra- 
tion of  the  Holy  Communion,  at  times  when  such 
lighted  candles  were  not  wanted  for  the  purpose  of 
giving  light,  and  permited  and  sanctioned  such  use 
of  lighted  candles.  Now  the  same  is  in  part  un- 
truly pleaded,  for  the  party  proponent  alleges  that 
on  the  said  three  Sundays  and  Christmas-day,  in 
the  said  5th  article  mentioned,  the  said  lighted 
candles  were  not  placed  on  the  communion  table, 
but  upon  a  narrow  moveable  ledge  of  wood  resting 
on  the  said  table,  and  that  the  said  candles  were  bo 
placed  and  kept  lighted,  not  during  the  celebration 
of  the  Holy  Communion  only,  as  falsely  suggested 
in  the  said  5th  article,  but  also  during  the  whole 
of  the  reading  of  the  communion  service,  including 
the  epistle  and  gospel,  and  during  the  singing  after 
the  reading  of  the  Nicene  Creed,  and  during  the 
delivery  of  the  sermon.  6th.  That  he  denies  that 
the  use  of  such  lighted  candles  is  a^  unlawful  addi- 
tion to  and  variation  from  the  form  and  order  pre- 
scribed and  appointed  by  the  said  statutes,  and  by 
the  said  Book  of  Common  Prayer  uid  administra- 
tion oi  the  sacraments,  and  other  rites  and  cera- 
monies  of  the  Church,  and  is  contrary  to  the  said 
statutes,  and  to  the  14th,  36tb,  and  38th  of  the  said 
constitutions  and  canons  as  in  the  said  6th  article 
alleged.**  The  facts,  therefore,  on  this  part  of  the 
case,  appear  to  be  that  the  respondent  uses  two 
lighted  candles  during,  with  reference  to,  and  as  an 
accompaniokent  of,  the  communion  service,  and  not 


for  the  ordinary  purpose  of  giving  light,  and  that 
these  candles  are  placed  on  a  ledge  of  wood  which 
is  placed  on  the  communion  table.  The  Dean  of 
the  Arches  seems  to  have  considered  that  all  tha 
practices  complained  of  before  him,  including  this 
use  of  lighted  candles,  were  ceremonies.  The  re- 
spondent, in  the  argument  of  his  counsel  at  the  bar, 
appeared  to  prefer  to  treat  the  question  as  one  of 
ornament,  and  Mr.  James  said  he  considered  the 
lighted  candles  *'  part  of  the  symbolical  decoration 
of  the  altar.''  If  it  were  necessary  co  decide  which 
of  these  views  is  correct,  their  Lordships  would  feel 
disposed  to  agree  with  the  Dean  of  the  Arches,  that 
however  candles  and  candlesticks  may  per  ».  be 
looked  upon  as  a  part  of  the  furniture  or  ornaments 
of  the  church,  taking  the  word  ornaments  in  the 
larger  sense  assigned  to  it  by  this  committee  in 
Westerfon  v.  LtddeU  (tioore,  p.  156),  yet  the  lighting 
of  the  candies,  and  the  consuming  them  by  baming 
throughout,  and  with  reference  to  a  service  in  which 
they  are  to  act  as  symbols  and  illustrations,  is  itself 
either  a  ceremony,  or  else  a  ceremonial  act  forming 
part  of  a  ceremony,  and  miUcing  the  whole  ceremony 
a  different  one  from  what  it  would  have  been  had 
the  lights  been  omitted.  The  Council  of  Trent 
(22nd  session,  5th  chapter),  De  Missse  Ceremoniis 
et  Ritibns,  says,  ^'Ceremonias  item  adhibi^it  at 
mysticas  benedictiones,  lumina,  thymiamata,  vestes, 
aliquc  multa."  Dr.  Donne  also  in  his  sermons  (p.  80, 
fol.  ed.  1640X  writing  in  support  of  ,the  use  of  these 
lights,  calls  it  a  ceremony.  He  says,  v**  It  is  in  this 
ceremony  of  lights  as  it  is  in  other  ceremonies." 
There  is  a  clear  and  obvious  distinction  between  the 
presence  in  the  Church  of  things  inert  And  unused, 
and  the  active  use  of  the  same  things,  as  a  part  of 
the  administration  of  a  sacrament  or  of  a  ceremony. 
Incense,  water,  a  banner,  a  torch,  a  candle  and  can- 
dlestick, may  be  parts  of  the  furniture  or  ornaments 
of  a  ehurch  ;  but  the  censing  of  persons  and  things, 
or,  as  was  said  by  the  Dean  of  Arches,  the  bringing 
in  incense  at  the  beginning  or  during  the  celebra- 
tion, and  removing  it  at  the  dose  of  the  celebration 
of  the  Eucharist,  the  symbolical  use  of  water  in 
baptism,  or  its  ceremonial  misdng  with  the  sacra- 
mental wine;  the  waving  or  carrying  the  banner; 
the  lighting,  cremation,  and  symbolical  use  of  the 
torch  or  candle ;  these  acts  give  a  life  and  meaning 
to  what  is  otherwise  inexpressive,  and  the  act  must 
be  justified,  if  at  all,  as  part  of  a  ceremonial  law. 
If  the  use  of  lighted  candles  m  the  manner  com* 
plained  of  be  a  ceremony  or  ceremonial  act,  it  might 
be  sufficient  to  say  that  it  is  not — ^nor  is  any  cere- 
mony in  which  it  forms  a  part— among  those  re- 
tained in  the  Prayer  Book,  and  it  must  therefore 
be  included  among  those  that  are  abolished, 
for  the  Prayer  Book,  in  the  Preface,  dirides 
all  ceremonies  into  these  two  classes ;  those  which 
are  retained  are  specified,-  whereas  none  are  abo- 
lished specifically  or  by  name;  but  it  is  assumed 
that  all  are  abolished  which  are  not  expressly 
retained.  Passing  however  from  this,  the  use  of 
lighted  candles,  if  a  ceremonial  act  or  part  of  a 
ceremony,  would  be  prohibited  by  Queen  Elizabeth's 
Act  of  Uniformity,  sect  4,  whidi  is  now  applicable 
to  the  present  Prayer  Book,  and  which  makes  it 
penal  to  use  any  other  rite,  ceremony,  order,  form, 
or  manner  of  celebrating  the  Lord's  Supper  .  .  . 
than  is  mentioned  and  set  forth  in  the  said  book; 
and  any  prior  authority  for  the  practice,  from  usage 
or  otherwise,  would  be  avoided  by  sect  27,  wbidh 
enacts  that  *'all  laws,  statutes,  and  ordinances, 
whereby  any  other  service,  administration  of  sacra- 
ments, or  Common  Prayer,  is  limited,  established, 
or  set  forth  to  be  used  within  this  realm,  shall  from 
henceforth  be  utterly  void  an^  of  none  effect.  As 
to  the  argument  that  the  use  complained  of  is  at 
most  only  part  of  a  ceremony  their  Lordships  axe 
of  opinion  that  when  a  part  of  a  ceremony  is 
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changed,  the  integrity  of  the  ceremony  is  broken, 
land  it    eases   to   be  the  same  ceremony.     The 
earned  jcudge  of  the  Arches  Court  was  of  opinion 
that  these  lights  were  ordered  by  injunctions  having 
statutable  authority,  which   injunctions   had  not 
been  directly  repealed;   that  they  were  primitive 
and  Catholic  in  their  origin,  evangelical  in  their 
proper   symbolism,  purged   from    all    superstition 
and  novelty  by  the  very  terms  of  the  injunction 
which  ordered  their  retention  in  the  church,  and 
that,  therefore,  it  was  lawful  to  place  them  on  the 
holy  table  during  the  time  of  the  Holy  Communion 
^  for  the  signification  that  Christ  is  the  very  true 
light  of  the  world."    The  authorities  cited  show' 
beyond  all  doubt  the  very  ancient  and  general  use 
in  the  Church  of  these  symbolical  lights ;  and  the 
in  junction  to  which  the  learned  judge  refers  is  the 
third  of  those  issued,  a.d.  1547,  in  the  first  year  of 
the  reign  of  King  Edward  VI.     By  this  it  was 
ordered  that  images  should  be  taken  down  and 
destroyed,  and  that  spiritual  persons  should  suffer 
no  torches  and  candles  to  be  set  afore  any  image  or 
picture,  but  only  two  lights  upon  the  high  altar, 
before  the  sacrament,  which,  for  the  signification 
that  Christ  is  the  very  true  light  of  the  world, 
they  should  suffer  to  remain.     It  would  deserve 
consideration  how  far  under  any  circumstances  this 
injunction  could  now  be  held   6perative,  having 
regard  to  the  words  **upon  the  high  altar,  before 
the  sacrament,**  and  to  the  distinction  pointed  out 
by  this  committee  in   Westerton  v.  Liddellj  Moore, 
176-184,  and  Parker  v.  Leach,  2  Moore,  N.  S.,  199, 
between  the  sacrificial  altar  and  the  communion 
table.    But  without  dwelling  on  tills,  and  without 
atopping  at  this  place  to  inquire  into  the  nature 
of  tiie  authority  under  which  the  injunctions  of  1547 
were  issued,  their  Lordships  are  clearly  of  opinion 
that  the  injunction  in  question,  so  far  as  it  could 
be  taken  to  authorise  the  use  of  lights  as  a  cere- 
mony or  ceremonial  act,  was  abrogated  or  repealed 
by  the  Act  1  £liz.,  c.  2,  particularly  sect  27  already 
mentioned,  and  by  the  present  Prayer  Book  and  Act 
of  Uniformity,  and  that  the  use  of  lighted  candles, 
vienred  as  a  ceremony  or  ceremonial  act,  can  derive 
no  warrant  from  that  injunction.    Reference  was 
made  in  the  argument  for  the  respondent  to  a 
conatitation  of  the  Coancil  of  Oxford,  nnderWalter, 
Archbishop  of  Canterbury,  a.i>.,  1322.    That  con- 
stitntion   is    in   these   words :  —  **  Tempore    quo 
miasaram  solennia  peraguntur,  accendentur  dute 
candelsB,  vel  ad  minus  una ; "  and  is  apparently  a 
repetition  of  the  earlier  constitution  of  a.d.  1222 
(Wilkins  Concilia,  vol.  1,  p.  595)  :—**  Tempore  quo 
misaamm  solennia  ^peraguntur,  accendentur   duse 
candelse,  vel  ad  minus  una  cum  lampade."    As  to 
these  constitutions  it  is  sufficient  to  say  that,  in 
^eir  Lordships'  opinion,  they  must  be  taken,  if  of 
force  at  the  time  of  passing  of  any  of  the  Acts  of 
Uniformity,  to  have  been  repealed  by  those  Acts. 
It  remains  to  be  considered  whether  the  use  of  these 
two  lighted  candles  can  be  justified  as  ia  question 
of  '*  ornaments  "  according  to  the  definition  of  that 
term .  already  referred  to.    It  was  in    this  sense 
that  the  argument  for   the  respondent  appeared 
to  prefer  to  regard  them;   and  the  learned  judge 
of    the    Arches   Court   also,    although,    at    the 
earlier  part  of  his  judgment  he  had  stated  that  the 
nuttters  complained  of  before  him  must  be  con- 
sidered as  "  ceremonies,"  appears  ultimately  to  have 
appUed  to  the  use  of  the  lighted  candles  the  law  or. 
rubric  as  to  ornaments.    The  rubric  or  note  as  to 
ornaments,  in  the  commencement  of  the  Prayer 
Sook,  is  in  these  words :  **  And  here  it  is  to  be  noted 
that    such  ornaments  of  the  Church  and  of   the 
ministers  thereof,  at  all  times  of  their  ministration, 
iAiall  be  retained  and  be  in  use  as  were  in  this 
Church  of  England,  by  the  authority  of  Parliament, 
in  the  second  year  of  the  reign  of  King  Edward  the 


Sixth."     The  construction  of  this  rubric  was  very 
fully  considered  by  this  committee  in  the  case  of 
Westerton  v.  Liddell  already  referred  to ;  and  the 
propositions  which  their  Lordships  understand  to 
have  been  established  by  the  judgment  in  that  case 
may  thus  bo  stated:  1.  The  words  *" authority  of 
Parliament "  in  the  rubric,  refer  to  and  mean  the 
Act  of  Parliament  2  &  8  Ed.  6,  c.  1,  giving  Parlia- 
mentary effect  to  the  first  Prayer  Book  of  Edward 
VI.,  and  do  not  refer  to  or  mean  canons  or  royal 
injunctions,  having  the  authority  of    Parliament 
made  at  an  earlier  period,  Moore,  p.  160.    2.  The 
term  "ornaments"    in   the   rubric    means    those 
articles,  the  use  of  which,  in  the  services  and  minis- 
trations of  the  Church,  is  prescribed  by  that  Prayer 
Book,  Ibid.  p.  156.    8.  The  term  ornaments  is  con- 
fined to  these  articles,  Ibid.  p.  156.    4.  Though 
there  may  be  articles  not  expressly  mentioned  in  the 
rubric,  the  use  of  which  would  not  be  restrained, 
they  must  be  articles  which  are  consistent  with,  and 
subsidiary  to,  the  services:  as  an  organ  for  the 
singing,  a  credence  table  from  which  to  take  the 
sacramental  bread  and  wine,  cushions,  hassocks.  &c.. 
Ibid.  p.  187.    In  these  conclusions,  and  in  this  con- 
struction of  the  rubric,  their  Lordships  entirely 
concur,  and  they  go  far,  in  their  Lordships'  opinion, 
to  decide  this  part  of  the  case.    The  lighted  candles 
are  clearly  not  "ornaments"  within  the  words  of 
the  rubric,  for  they  are  not  prescribed  by  the  autho- 
rity of  Parliament  therein  mentioned,  namely,  the 
first  Prayer  Book;  nor  is  the  injunction  of  1547 
the  authority  of  Parliament  within  the  meaning  of 
the  rubric.    They  are  not  subsidiary  to  the  service, 
for  they  do  not  aid  or  facilitate— much  less  are  they 
necessary  to— the  service ;  nor  can  a  separate  and 
independent  ornament,  previously  in  use,  be  said  to 
be  consistent  with  a  rubric  which  is  silent  as  to  it, 
and  which  by  necessary  implication  abolishes  what 
it  does  not  retain.    It  was  strongly  pressed  by  the 
respondent's  counsel  that  the  use  of  lighted  candles 
up  to  the  time  of  the  issue  of  the  first  Prayer  Book 
was  clearly  legal ;  that  the  lighted  candles  were  in 
use  in  the  Church  in  the  second  year  of  Edward  VI. ; 
and  that  there  was  nothing  in  the  Prayer  Book  of 
tiiat  year  making  it  unlawful  to  continue  them.  All 
this  may  be  conceded,  but  it  is  in  reality  beside  the 
question.    The  rubric  of  our  Prayer  Book  might 
have  said :  those  ornaments  shall  be  retained  which 
were  lawful,  or  which  were  in  use  in  the  second 
year  of  Edward  VI.,  and  the  argument  as  to  actual 
use  at  the  time,  and  as  to  the  weight  of  the  injunc- 
tion of  1547,  might  in  that  case  have  been  material. 
But  the  rubric,  speaking  in  1661,  more  than  lOO 
years  subsequently,  has,  for  reasons  which  it  is  not 
the  province  of  a  judicial  tribunal  to  criticise,  de- 
fined the  class  of  ornaments  to  be  retained  br  a 
reference,  not  to  what  was  in  use  de  facto,  or  to  what 
was  lawful  in  1549,  but  to  what  was  in  the  Church 
by  authority  of  Parliament  in  that  year ;  and  in  the 
Parliamentary  authority  which  this  committee  has 
held,  and  which  their  Lordships  hold,  to  be  indicated 
by  these  words,  the  ornaments  in  question  are  not 
found  to  be  included.    Their  Lordships  have  not 
refenred  to  the  usage  as  to  lights  during  the  last 
300  years ;  but  they  are  of  opinion  that  the  very 
general  disuse  of  lights  after  the  Reformation  (what- 
ever exceptional  cases  to  the  contrary  might  be 
produced),  contrasted  with  their  normal  and  pre- 
scribed use  previously,  affords  a  very  strong  con- 
temporaneous and  continuous  exposition  of  the  law 
upon  the  subject    Their  Lordships  will,  therefore, 
humbly  advise  her  Majesty  that  the  charge  as  to 
lights  also  has  been  sustained,  and  that  the  respon- 
dent should  be  admonished  for  the  future  to  abstain 
from  the  use  of  them,  as  pleaded  in  these  articles. 
All  the  charges  against  the  pespondcnt  having  been 
thus  established,  their  Lordships  see  no  reason  wh}' 
the  usual  consequence  as  to  costs  should  not  follow  ; 
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and  they  will  advise  Her  Majesty  that  the  respon- 
dent should  pay  to  the  appellant  the  costs  in  the 
court  helow,  and  of  this  appeal. 

Proctors  for  the  appellant,  Moore  and  Cwmy, 

l^iwOxx  for  the  respondent,  G.  B,  Brooks. 


BAIL   COT7BT. 

Beported  by  Filu.  Tubrxr,  Eaq.,  BHTl8ter-«t*Lftir. 

Wedntsdatff  Nov.  25, 1868. 

(Before  Blagkbuen  and  Hanhut,  J  J.) 

Beg.  v.  The  Mayor  ov  Exstes  ; 

DlF8DALB*8  CA8£. 

5^6  Will  i,  c.  76,  «.  9— i&cti/ieoft'on  o^  bwyesa  roU 
•^Residenct  within  the  borough — QiumtMm  of  r«M- 
denco-^MandamuB-^StcUua  of  objecting  burgeu — 
Service  of  rule. 

Where  a  burgess  has  been  struck  off  the  burgess  rdU  on 
the  objection  of  another  burgess,  the  objector  has  suf- 
Jicient  interest  in  the  matter  to  entitle  him  to  appear 
on  the  rule,  though  the  official  defendant  does  not. 
And  it  is  proper,  though  perhaps  not  imperative,  to 
serve  Tiotice  of  the  rule  on  such  oojector. 

The  court  will  not  grant  a  mandamius  to  rectify  ^ 
burgess  roll  bjf  the  insertion,  thereon  of  the  name  of  a 
person  omitted  for  non-reeidence,  unless  it  clearh 
appear  that  he  does  so  substantial^  and  bona  fvae 
reside  within  the  borough,  or  within  seven  miles,  as 
to  make  his  omission  therefrom  uwreaaonahls. 

This  case  was  called  on  Not*  23rd,  when  Charles 
showed  cause  against  a  rule  obtained  hy  Lopes, 
calling  on  the  defendant  to  show  cause  why  a 
mamdamus  should  not  issue  commanding  him  to 
rectify  the  hurgess  roll  by  inscribiag  tlreieon  the 
XMBM  of  Mr.  Dipsdale. 

Lopes  objected  that  Charles  had  no  loests  etandi,  as 
tha  ooipoiiation,  at  theic  meetiag  heUi  last  Wed- 
nesday, had  resolved  that  no  cauie  should  be 
shown. 

Charles  said  he  appeared  for  Francis  Sandford,  the 
objecting  burgess,  on  whom  the  rule  had  not  been 
serred,  and  who  had  only  heard  of  it  through  the 
ordinary  channels. 

Lopes  said  that  would  not  do.  By  5  ft  6  Will.  4, 
c.  76,  s.  24,  the  mayor  is  the  only  person  interested  or 
qualified  to  i^ppear  in  such  a  case,  and  if  the  court 
should  make  the  rule  absolute,  it  would  be  Tery 
hard  to  put  him  in  a  position  that  would  comp^ 
him  to  embark  in  an  expenslTe  litigation,  which  he 
was  desirous  to  aroid. 

Bi«ACKBURv,  J.  said  the  mayor  had  nothing  to  do 
with  it  except  as  an  officiaL  He  could  call  upon 
tha  burgess  to  indemnify  him  against  costs,  but  it 
would  be  a  monstrous  thing  to  say  that  because  the 
magror  did  not  choose  to  defend  a  case  in  which  he 
had  no  interest,  the  court  were  to  do  such  extreme 
injustice  as  to  refuse  to  hear  a  burgess,  who  oertainly 
had  sufficient  interest  in  the  burgess  roli  to  entitle 
him  tu  appear.  It  w«s  stated  that  he  had  not  been 
serred.  Without  saying  that  it  was  absolutely 
neoessaiy,  the  court  did  think  it  would  be  very 
proper  if,  in  all  such  cases,  the  party  who,  by  his 
objection,  had  raised  the  question,  were  to  be  senred 
with  notice  of  any  proceedings  taken  in  consequence 
<tf  it 

Some  of  the  affldarits  not  having  been  received, 
the  Court,  on  account  of  the  short  time  which  the 
objector  had  had  to  prepare  for  hearing,  allowed  the 
matter  to  stand  over  till  the  last  day  of  term, 
when 


Charles  showed  cause.  The  arguments,  were,, 
however,  so  similar  to  those  in  Westcomb*s  case,  re- 
ported ante,  p.  281 ,  that  it  is  only  necessary  to  mention 
that  Mr.  Bipsdale's  affidavit  stated  that  he  was  a 
house  decorator,  and  resided  in  Exeter  thirty  years. 
Some  time  ago  he  had  purchased  some  freehold  pro- 
perty at  Exmouth,  a  watering  place  ten  miles  dis- 
tant, where  his  family  had  eyer  since  lived.  He 
had,  however,  retained  his  place  of  business  at 
Exeter,  and  had  furnished  a  bedroom  there  where 
he  sometimes  slept,  if  anything  happened  to  detain, 
him  later  than  usual,  or  if  he  had  to  go  by  early 
tirain  in  the  morning.  But  he  did  not  say  how  often 
either  of  these  events  had  happened.  Twice  a  year 
would  satisfy  "  sometimes."  That  is  not  enoa^^  to 
nuike  a  man  a  resident,  and  it  cannot  be  assumed 
that  ti^e  mayor  has  struck  a  man  off  the  burgess 
roll  without  good  reason.  This  case  is  very  different 
from  Westcomb*s,  where  the  burgess  distinctly 
swore  that  he  had  slept  on  the  premises  twenty 
times  in  the  year,  and  on  some  occasions  for  ten 
days  at  a  time.  Besides,  during  a  part  of  the 
qualifying  period,  the  occupation  had  been  joint  and 
not  separate,  which  would  not  do. 

Bawlinson's  Mujiicipal  Corporations,  967,  eL  seq. 

Blacxbubk,  J.— If  there  are  two  persons  residing 
in  a  house  worth  lOOL,  that  is  as  go(^  as  if  each  of 
them  resided  in  one  worth  50L  Short  (I  suppose  I 
must  say)  of  those  on  the  bench,  there  is  no  greater 
lawyer  than  Mr.  Welsby,  and  he  disapproves  of  tho 
decision  cited.  Even  if  there  might  have  been 
some  doubt  at  first,  we  cannot  alter  it  after  a  par- 
ticular interpretation  has  been  universally  adopted 
for  forty  years. 

Zopes  went  over  the  authorities  and  arguments 
used  in  the  former  case,  when  the  court  was  differ- 
ently constituted.  He  stated,  in  addition,  that 
upon  Dipsdale*s  case  the  assessors  were  equally 
divided,  and  the  objection  was  sustained  by  the 
casting  vote  of  the  mayor  only. 

Beg.  V.  Boycott,  14  L.  T.  Bep.  K.  S.  599, 
was  also  cited. 

BuLOKBinuf,  J.— The  rule  must  be  diaohasged. 
Wheldier  Mr.  Dipsdale  was  aa  inhabitaot  house- 
holder within  the  meaning  of  the  Aet,  is  a  questioik 
of  fact,  depending  oa  the  degree  in  which  he  is 
there.  It  is  a  ques^n  of  more  or  less,  in  which  no 
precise  line  can  be  laid  down.  Sleeping  on  the  pie- 
mises  is  important,  but  not  conclusive.  The  mayor 
and  his  assessors  were  bound  to  look  aX  all  the 
drcumstanoes.  Before  we  grant  a  rule  to  question 
their  decision,  we  ought  to  satisfy  ourselTes  from 
the  eridence  before  us  that  that  decision  was  wrong. 
In  tJiis  case,  all  the  applicant  says  is,  that  he  "^  some- 
times  sleeps  on  his  premises  within  the  borough.'* 
This,  as, has  been  pointed  out,  is  quite  consistent 
with  his  being  there  so  seldom  as  not  to  consfci- 
tute  a  residence  at  all,  and  therefore  sufiEknent 
ground  has  not  been  shown  to  induce  us  to  gcaat 
Uie  mofifllasiift. 

Hates,  J.  agreed  that  Mr.  Lopes  had  failed  tomake 
out  that  the  decision  was  wrong.  Sleejang  '*  some- 
times "  will  not  do,  especially  when  it  only  takes 
place  on  some  chance  occasion.  The  Court  cannot 
say  the  verdict  was  wrong. 

Rule  tKsoharged, 

Attorneys  for  the  objecting  burgess,  Kingdon  and 
Cotton,  62,  Ludgate-hill. 

Attorneys  for  the  defendant,  J.  E.  Fox,  Chancery- 
lane,  for  1\  J,  Bremridge,  Exeter. 
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Bail.]       Bbo.  v.  Matob,  &C.,  of  Tamworth  ;  Ex  parte,  The  Matob,  &c.,  ot  Taxworth.       [Bail. 


Tuesday,  Nov.  24,  1868. 
(Before  Blackburn  and  Hates,  JJ.) 

Reg.  V,  Mayor,  &g.,  of  Takworth  ; 

Ex.  parte  The  Mayor,  Alderkbk,  and  Burgesses 

OF  Tamworth. 

5^6  Will.  4,  c.  76,  s.  i)2— Payment  of  corporate  costs 
oat  of  horomgh  fund — Bama  fides. 

Costs  of  litiffation,  undertaken  bona  fide  and  on  reason- 
able  growidsj  for  the  defence  of  corporate  rights  may 
be  paid  out  of  the  borough  fund  of  a  municipal  corpo' 
ration  under  5  j-  6  Wi/l.  4,  c.  76,  s.  92,  though  such 
litigation  is  eventual^  unsuccessful. 

H.  T.  Atkinson  showed  cause  against  a  rule  ob- 
tained by  A.  L.  Smith,  calling  on  the  defendant  to 
ahow  cause  why  a  writ  of  certiorari  should  not  issue 
to  remoYe  into  this  court  a  certain  resolution  or 
order  of  the  said  mayor,  aldermen,  and  commonalty 
made  and  dated  1st  Aug.  1868,  for  the  payment  of 
l&OL  out  of  the  borough  fund,  for  the  costs  of  the. 
defendants  in  a  certain  action,  in  which  Woody  and 
others  were  plaintiffs,  and  Cotterell  and  others  de- 
fendants, with  a  view  that  the  same  should  be 
quashed,  and  also  why  the  defendants,  or  some  of 
them,  should  not  pay  the  costs  of  this  rule.  In  the 
first  place,  as  this  application  is  made  on  the  part 
of  all  the  inhabitants  of  Tamworth,  the  mayor  does 
not  know  to  whom  he  is  replying.  [^A.  L.  Smith 
said  Mr.  Argyle,  a  burgess,  had  stated  on  aifidayit 
that  he  made  the  application  in  the  name  and 
interest  of  aU  nhe  burgesses.]  Then  the  question 
is,  whether  a  corporation  can  charge  upon  the 
borough,  fund  the  costs  of  an  action  brought  against 
indiYiauals.  Piles  had  been  driven  into  the  riyer 
bank  by  a  former  occupier  of  the  riparian  solL  The 
corporation  claimed  the  right  to  the  soil,  and  on 
their  behalf  an  action  of  ejectment  was  brought  by 
Sir  R.  Peel  against  the  now  defendant  Woody. 
Hiis  action  was  settled  in  Nov.  1864,  after 
which  Woody  obtained  a  conveyance  from  the 
corx>oration  in  the  shape  ot  a  conditional  sale  of  a 
apace  of  about  two  and  a  half  acres,  with  power  of 
repurchase.  He  took  possession,  and  shortly  after- 
wards commenced  to  drive  piles  in  the  soil  of  the 
river  bed.  lliose  {dies  were  moved  by  an  order  of 
the  corporation,  and  an  action  was  brought  by 
Woody  against  the  persons  who  removed  them.  By 
the  affidavits  it  appeared  that  the  locus  in  quo  had 
been  conveyed  to  R.  S.  Woody ;  that  willows  and 
osiers  were  growing  next  the  river  on  the  6th  Nov. 
1867,  and  that  then  F.  Wright,  the  mayor,  and 
others,  the  commonalty  of  Tamworth,  committed 
^e  trespasses  complained  of  by  removing  the  trees, 
as  the  defendants  say,  in  older  to  trytiie  right. 
The  aotiim  of  Woody  v.  Wright  came  on  for  trial, 
and  was  postponed.  Pending  the  postpoQement,  a 
resolution  was  passed  in  the  town  council  authorising 
the  payment  of  the  sum  of  150/L,  now  in  dispute,  out 
of  the  borough  funds.  The  affidavit  of  Frederick 
Ruff,  the  present  mayor,  states  that  the  corporation 
of  Tamworth  consists  of  four  aldermen  and  twelve 
burgesses ;  that  the  corporation  enjoy  the  right  of 
fishing  in  the  river  Tam,  which  runs  through  the  town ; 
that  6ir  Robert  Feel  had  placed  stakes  in  the  land 
on  the  banks  of  the  river,  and  that  the  corporation 
liad  removed  the  stakes.  An  action  was  thereupon 
brought  by  Sir  Robert  Peel ;  an  order  was  made 
that  the  middle  of  the  river  should  be  considered 
the  boundary  between  the  Drayton  (Sir  R.  Peers) 
estates  and  other  estates,  and  an  order  was  made  at 
i^ifli  Prills  giving  the  plaintiff  the  verdict  in  the 
action  Sir  Robert  Peel  v.  The  Mayor  and  others.  Then 
tiiere  was  eonfeyance  by  the  corporation  to  Wdody, 
with  covenant  by  Woody  to  reconvey  part  of  the 
«oil  of  the  bank  for  the  purpose  of  widening 
^e    river.     In    Aug.    1867     Sir    Robert    Peel 


wrote  a  letter ;  further  communications  took  place 
which  ended  in  nothing,  and  eventually  the  mayor 
and  others  removed  the  earth  and  stakes  which 
Woody  had  placed  in  the  river.  [Blagkburh,  J.— 
What  was  the  nature  of  the  litigation  ?  because  we 
must  see  whether  it  was  properly  entered  upon.] 
Notice  to  remove  the  stakes  was  given  to  Woody. 
The  cause  came  on  before  Byles,  J.,  who  said  that 
some  one  ought  to  go  and  measure  out  the  boun- 
dary, whereupon,  dfter  a  consultation,  it  was  agreed 
that  there  should  be  a  verdict  for  the  plaintiff,  and 
that  150/.  should  be  paid  for  costs.  This  is  the  stun 
respecting  the  payment  of  which  complaint  is  now 
made ;  but  it  is  submitted  that,  the  litigation  having 
been  perfectly  proper,  the  defendants  were  perfectly 
right  in  ordering  payment  out  of  the  borough  fund, 
under  the  powers  given  by  the  Act.  [A.  L.  Smith, 
— Only  if  corporate  rights  hare  been  invaded.] 
They  have  been.  Woody  encroached  on  a  part  of 
the  soil  that  Sir  Robert  Feel  was  to  have  had. 
Woody  being  a  party  to  the  arrangement,  in  which 
it  was  at  first  stipulated  that  Sir  Robert  was  to 
make  certain  alterations.  Thereupon  the  land  is 
conveyed  to  Woody,  thus,  as  is  said,  making  it 
doubtful  whether  the  corporation  had  any  rights  in 
respect  of  it  stall.  But  Attorney- General y.  Mayor  of 
Wigan,  1  Kay,  268,  and  Lewis  v.  Mayor  of  Rochester^ 
9  C.  B.,  N.S.,  401,  show  that,  even  if  the  corporation's 
rights  are  doubtful,  they  are  at  liberty  to  apply  the 
borough  fund  in  their  defence :  (See  judgment  of 
Erie,  C.  J.,  in  9  C.  B.,  N.  S.,  408,  on  the  92nd 
section  of  5  &  6  Will.  4,  c.  76.  [Blackburn,  J. — 
As  to  many  actions,  no  doubt  this  would  be  so. 
But  can  you  say  they  would  be  bound  to  defend 
this  action  ?]  Yes ;  the  corporation  were  to  keep 
the  river  in  a  proper  state.  Resolutions  had  been 
passed,  after  deliberation,  which  declared  that 
Woody  had  been  encroaching.  The  corporation  had 
sold  him  the  land  up  to  the  river,  but  not  the  soil 
in  the  river.  Woody  said  he  had  only  made 
improvements  by  driving  the  piles  and  doing  the 
other  acts  complained  of,  and  therefore  he  objected 
to  make  any  alteration  in  their  then  condition. 
Upon  this  a  resolution  was  passed  that  he  should 
make  such  alterations  by  the  removal  of  piles  driven 
in  the  river,  as  would  restore  Horse  Fair-green  to 
its  previous  condition.  Woody  said  this  resolution 
was  beside  the  question,  as  it  assumed  a  right  to 
interfere  beyond  the  river's  edge,  which  was  the 
boundary  of  the  corporation  land,  whereas  they 
contended  that  the  boundary  was  in  the  middle  of 
the  river.  But  even  if  it  was  at  the  edge,  the  cor- 
poration would  have  a  right  to  interfere  to  remove 
impediments  to  the  flow  of  the  stream. 

Blackburn,  J.  pointed  out  that  it  lay  on  the 
applicant  to  show  that  the  litigation  was  improper. 
If  he  established  that,  no  costs  would  be  allowed : 
(^Reg.  V.  Mayor  of  Bridgwater,  10  Ad.  &  E.  281.) 

A.  L.  Smith  in  support  of  the  rule. — ^Litigation 
clearly  was  improper,  because  the  commissioners 
were  defending  an  attack  upon  the  rights  of 
individuals.  Tliey  said  by  their  conveyance  that 
their  right  to  the  soil  ended  at  the  river's  edge, 
whereas  they  claimed  to  exercise  dominion  over  the 
bed  of  the  river  itself.  If  their  rights  had  been 
invaded,  their  action  would  have  been  proper,  but 
as  they  were  not,  they  had  no  pretext  for  cast- 
ing upon  the  inhabitants  generally  the  costs  of 
litigation  upon  which  they  ought  never  to  have 
entered.  No  matter  how  bond  fide  they  have  acted 
when  the  event  shows  that  no  corporate  rights 
have  been  invaded,  they  cannot  charge  the  expenses 
on  the  corporate  funds : 

Beg.  V.  Town  Council  of  Lichfield^  4  Q.  B.  893 ; 

Reg.  V.  Mayor  ofLeedSy  4  Q.  B.  790 ; 

Reg.  V.  Mayor,  ^c,  ofWanoick,  15  L.  J.  306,  Q.  B. 
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HlU.  AND  ANOTHER  V,  FeBL  AKD  ANOTHBB— p£A8E   V.  NOBWOOD.  [JuDOBS'  Cb. 


In  Heg.  y.  JUehfield,  16  L.  J.  333,  Q.  B.,  the  corpo-  | 
ration  had  defended  an  action  for  the  dismissal  of 
a  town  clerk,  and  their  costs  were  allowed,  but  that 
was  because  the  action  related  to  something  done 
towards  carrying  on  the  corporation  business.  Here, 
on  the  other  hand,  it  is  clear  that  they  had  no  right 
to  interfere  with  the  locus  in  quo,  but  they  never* 
theless,  not  only  ordered  Mr.  Woody  to  put  back  his 
fence,  but  they  moved  some  old  trees. 

Blackburn,  J.— This  rule  must  be  discharged. 
A  body  corporate  has  not  an  unlimited  power  to 
deal  with  the  corporate  funds.    Before  the  Muni- 
cipal Corporations  Act,  it  was  held  that  they  might 
do  such  acts  for  the  maintenance  of  their  rights  as 
a  private  individual  might  do  in  respect  of  his. 
And  under  the  Act,  the  present  defendants  will 
be  entitled  to  charge  upon  the  borough  fund  the 
costs  of  litigation  properly  incurred  for  the  corpo- 
rate purposes,  but  if  those  costs  have  been  impro- 
perly  incurred,  the  parties  incurring  them  must 
bear  them  themselves.    Can  the  costs  now  com- 
plained of    be   said   to  come  within    the    latter 
category  ?    Litigation  may  be  "  improper  "  if  com- 
inen3ed  mala  fide,  or  if  it  is  undertaken  for  a  mere 
collateral  object,  as  in  lUg.  t.  Warwick.    But  when 
the  matter  directly  affects  the  rights  of  a  corpora- 
tion, as,  for  instance,  an  ejectment  relating  to  the 
corporate  property,  it  can  hardly  be  said  that  the 
corporation  acted  improperly,  in  bringing  or  in  de- 
fending it,  though  I  do  not  mean  to  say  that  costs 
should  always  be  allowed  as  of  necessity,  where  the 
right  maintained  was  one  which  could  be  compensated 
by  a  farthing  damages.  Mr.  Smith  contends  that  when 
a  corporation  turns  out  to  be  wrong,  the  officers  or 
members  who  have  led  it  wrong  ^ould  bear  the 
burden.    Reg.  v.  Lichfield  certainly  goes  rather  near 
to  that,  but  I  cannot  bring  myseU  to  consent  to 
carry  it  to  the  fall  length  of  the  proposition.    Being 
wrong  seems  only  to  affect  the  quantum  of  bona  file, 
by  raising  some  sort  of  presumption,  though  a  very 
weak  one,  that  the  litigation  was  not  commenced 
hona  fide.    But  the  right  to  charge  the  costs  on 
the    fund    ought   not    to    depend    on    success. 
The  question  should  always  be  whether  the  step 
taken  was  reasonable  and  was  taken  hona  fide.  Now 
the  corporation  had  certain  rights  over  the  River 
Tam.    They  entered   into  arrangements  with  Sir 
Bobert  Peel  in  respect  of  them,  made  alterations  on 
the  faith  of  the  arrangement,  and  sold  to  Mr.  Woody 
a  plot  of  two  and  a  half  acres,  reserving  to  them- 
selves a  right  of  re-purchase.    I  have  little  doubt 
that  when  this  sale  was   concluded,  the   parties 
meant  the  boundary  to  be  on  the  land,  and  not 
ad  medium  fifum  aquce,  but  when  they  found  Mr. 
Woody  was  doing  damage  to  the  river,  in  a  way 
that  would  cause  injury  contrary  to  their  arrange- 
ment, they  determined  to  raise  the  question.  There 
may  have  been    bad  taste  in  the  way  they  went 
about  the  matter,  but  I  do  not  find  that  they  did 
more  than  was  necessary.    The  real  question  was 
the  right  to  the  River  Tam  itself,  in  which  the  cor- 
poration were' interested,  and  as  it  was  a  bona  fide 
attempt,  made  on  reasonable  grounds  to  vindicate 
that  right,  for  and  on  behalf  of  the  corporation,  I 
think  the  costs  may  properly  be  charged  to  the 
borough  fund. 

Hates,  J.  concurred. 

Rule  discharged  without  costs. 

Attorneys  for  applicant.  Young,  Maples,  Teesdale, 
and  Co.,  153,  Parliament-street. 

Attorneys  for  defendants,  Fearon^    Clabon,  and 
Ferron,  21,  Great  George-street,  Westminster. 


JX7DGES'  CHAICBEBS. 

Beported  Vy  P.  O.  Caxmp,  Esq.,  Barristewtt-Law. 

THE  TAMWOBTH  PETITION. 

(Before  Martin,  B.)  * 

Hill  and  anotheb  v.  Peel  and  anothbb. 
Particukars—To  what  limit  to  be  granted. 

The  expediency  of  giving  particulars  at  all  is  doubtful; 
but  except  in  cases  of  scrutiny  Utey  will  be  granted 
only  in  accordance  with  the  three  days*  rule  hid  down 
by  WiUes,  J. 

This  was  a  summons  taken  out  on  behalf  of  the 
sitting  members,  Sir  Robert  Peel  and  Sir  Henry 
Bulwer,  asking  for  particulars  within  four  days 
of  the  date  of  the  summons. 

Chitty  appeared  for  Sir  Robert  Peel. 

Lumley  Smith  appeared  for  Sir  Henry  Bulwer. 

In  opposition  to  the  summons,  Henry  James,  for 
the  petitioners,  pointed  out  that  under  the  old  prac- 
tice before  Parliamentary  committees  no  particulars, 
save  in  cases  of  scrutiny,  were  given,  and  that  no 
adjournment  had  ever  been  asked  for  and  no  in- 
justice had  ever  been  done,  although  the  hearing 
was  not  locaL  Whilst  now,  the  hearing  would  be 
on  the  spot,  the  witnesses  would  be  accessible,  and 
the  judge  might  adjourn  at  any  time  he  pleased. 

Martin,  B.,  sud  he  certainly  would  not  grant 
any  particulars  beyond  the  three  days'  particulars 
in  accordance  with  the  rule  laid  down  by  Willea,  J., 
for  in  his  opinion,  granting  particulars  at  all  was  a 
very  dangerous  experiment.  He  was  much  afraid 
that  the  effect  of  giving  particulars  would  be  that 
witnesses  would  be  tampered  with,  and  for  his  part 
he  would  rather  narrow  and  curtail  the  rule  than 
enlarge  or  extend  it. 

Agents  for  petitioners,  Young,  Maples  and  Co. 

THE  HULL  PETITION. 

Saturday,  Dec.  19,  18G8. 

(Before  Willes,  J.) 

Pease  and  othebs  r.  Nobwood  and  anothee. 

The  Parliamentary  Elections  Act — Sects,  6  (clause  4) 
41  and  42 — Surety — Costs. 

There  were  four  petitioners,  eacfi  of  whom  was  surety 
for  himself: 

Held,  that  it  being  the  contemplation  of  the  Act  that 
there  should  be  the  pritnary  liability  of  the  petitioner, 
and  the  suretyship  of  another,  a  petitioner  could  not 
be  his  own  8t<rety. 

This  was  a  summons  in  the  matter  of  the  HuU 
Petition,  and  called  upon  the  petitioners  to  show 
cause  why  all  further  proceedings  should  not  be 
stayed,  on  the  ground  that  the  requirements  of 
clause  4,  sect  6,  of  the  Act  had  not  been  complied 
with. 

//.  James,  for  the  respondent,  in  support  of  the 
summons. 

Baxter  (agent)  for  the  petitioners. 

James  relied  upon  secte.  41  and  42  of  31  &  32  Vict- 
c.  125.  Sect.  41  says:  "All  costs,  charges,  and 
expenses  of  and  incidental  to  the  presentation  of  a 
petition  under  this  Act,  and  to  the  proceedings 
consequent  thereon,  with  the  exception  of  such  costs, 
charges,  and  expenses  as  are  by  this  Act  otherwise 
provided  for,  shall  be  defrayed  by  the  parties  to  the 
petition  in  such  manner  and  in  such  proportions  as 
the  court  or  judge  may  determine,  regard  being  had 
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to  the  diuiUowance  of  any  costs,  charges,  or  ex^ 
peases  which  maj,  in  the  opinion  of  the  conrt  or 
judge,  have  been  caused  by  vexatious  conduct,  un- 
founded allegations,  or  unfounded  objections  on  the 
part  either  of  the  petitioner  or  the  respondent,  and 
regard  being  had  to  the  discouragement  of  any 
ocwdless  expense  by  throwing  the  burden  of  de- 
fraying the  same  on  the  parties  by  whom  it  has  been 
caused,  whether  such  parties  are  or  are  not  on  the 
whole  successful."  Sect.  42 :  **  If  any  petitioner  in 
an  election  petition  presented  under  this  Act  neg- 
lect or  refuse  for  the  space  of  six  months  after 
demand  to  pay  to  any  person  summoned  as  a  witness 
on  his  behalf,  or  to  the  respondent,  any  sum  certi- 
fied to  be  due  to  him  for  his  costs,  charges,  and 
expenses,  and  if  such  neglect  or  refusal  be,  within 
one  year  after  such  demand,  proved  to  the  satis- 
faction of  the  court  of  elections,  in  every  such  case 
every  person  who  has  entered  into  a  recognisance 
relating  to  such  petition  under  the  provisions  of 
this  Act  shall  be  held  to  have  made  default 
in  his  said  recognisance,  and  the  prescribed 
ofiicer  shall  thereupon  certify  such  recognisance 
to  be  forfeited,  and  tiie  same  shall  hd  dealt 
with  in  England  in  manner  provided  by  the 
Act  of  8  Geo.  4,  c.  46,  and  in  Ireland  in  man- 
ner provided  by  the  Fines  Act  (Ireland)  1851." 
The  petitioner  might  be  liable  in  the  first  instance, 
and  it  was  only  the  event  of  his  failure  to  pay  that 
the  surety  became  liable.  The  suretyship  of  the 
petitioner  is  no  additionid  security,  aa  he  is  prima 
fade  liable.  The  word  surety  implies  primary  lia- 
bility in  one  person  and  the  suretyship  of  another. 
If,  for  example,  a  person  had  to  find  security  for 
1000/.  his  own  recognisance  would  not  do.  What 
was  intended  was  that  the  giving  of  the  recogni- 
sance should  be  a  condition  precedent  under  clause 
4  of  section  6,  and  that  condition  not  having  been 
complied  with,  the  petition  could  not  be  proceeded 
with. 

WiLLES,  J.  said  it  was  quite  clear  that  a  man 
could  not  be  surety  for  himself. 

Order,  that  the  security  was  had,  and  that  the 
monei/ should  be  paid  into  the  Bank  of  England. 

Agent  for  the  respondent,  Hicks,  5,  Gray's-inn- 
square. 


THE   GUILDFORD   PETITION. 
(Before  Willes,  J.) 

£lKIK8  AKD  OTHSS8  V.  OnSLOW. 

Scrutiny — Particulars. 

Where  a  scrutiny  only  was  prayed  it  was  sought  to 
obtain  Jorthvoiik  particulars  of  all  acts  which  might  be 
relied  upon  to  render  the  election  null  and  t:oid,  but 
which  might  not  be  included  in  the  particulars  given 
under  ruk  7. 

Held,  that  they  must  be  given  as  asked. 

This  was  a  case  of  scrutiny,  and  the  prayer  of  the 
petition  was  that  the  sitting  members'  election 
should  be  declared  null  and  void,  and  that  the  seat 
should  be  given  to  the  defeated  candidate. 

Henry  James  applied  on  behalf  of  the  sitting 
member  for  particulars  of  all  acts  which  would  be 
relied  upon  to  render  the  election  null  and  void,  but 
which  might  not  be  included  in  the  six  days'  par- 
ticulars under  rule  7.'  Rule  7  says  that  "  When 
a  petitioner  claims  the  seat  for  an  unsuccessful 
candidate,  alleging  that  he  had  a  majority  of 
lawful  votes,  the  party  complaining  of  or  defend- 
ing the  election  or  return,  shall,  six  days  before 
the  day  appointed  for  trial,  deliver  to  the  master 
and  also   at  the  address,  if   any,  given  by   the 


petitioners  and  respondent^  as  the  case  may  be,  a 
list  of  the  Totes  intended  to  bte  objected  to,  and  of 
the  heads  of  objection  to  each  such  vote,  and  the 
master  shall  allow  inspection  and  office  copies  of 
such  lists  to  all  parties  concerned ;  and  no  evidence 
shall  be  given  against  the  validity  of  any  vote  nor 
upon  any  head  of  objection  not  specified  in  the  list, 
except  by  leave  of  the  court  or  judge  upon  such 
terms  as  to  amendment  of  the  list,  postponement 
of  the  inquiry,  and  payment  of  costs,  as  may  be 
ordered." 

Hon.  Alfred  Thesiger  appeared  on  the  other  side. 

Willes,  J.  said  that  the  particulars  must  be 
given  in  accordance  with  the  application. 

Agente :  H.  E.  Brown,  11,  Fall-Mall  east ;  JR.  H. 
Wyatt. 


NEW  SARUM  PETITION. 

(Before  Willes,  J.) 

Rtder  r.  Hamilton. 

Special  case. 

The  petition  alleged  the  invalidity  of  the  return  upon  a 
single  point  of  law.  Upon  application  to  turn  it  into 
a  special  case: 

Held,  that  a  special  rase  should  be  drawn  up  and 
approved  by  the  judge,  who  would  look  to  the  interests 
of  the  constituency. 

T.  D.  Arddbald,  for  the  petitioner,  applied  to 
have  the  petition  stated  as  a  special  case.  He  said 
that  the  point  arising  was  clearly  one  of  law,  and 
there  was  no  allegation  in  the  petition  save  an  alle- 
gation involving  that  point  of  law. 


H.  James, 
application. 


for  the  respondent,  assented  to  the 


Willes,  J.  accordingly  determined  that  a  special 
case  should  be  drawn  up  and  submitted  to  him  for 
his  approval.  Such  a  case  ought  to  be  submitted  to 
the  judge,  inasmuch  as  the  interests  of  the  consti- 
tuency, OS  well  as  of  the  parties  to  the  petition, 
were  involved,  and  he  would  protect  the  interests  of 
the  constituency  by  seeing  that  the  case  was  stated 
to  his  satisfaction. 

Agents:  Taylor,  Hoare,  and  Taylor,  28,  Great 
James-street ;   Wyatt. 


BOROUGH  OF  DROGHEDA  PETITION,  (a) 

Wednesday,  Dec.  28,  1868. 

(Before  Keogh,  J.) 

7746   Parliamentaiy    Elections   Act  —  Particulars   of 
inflammatory  speeches,  priestly  influence,  ^c. 

A  respondent  sought  to  obtain  particulars  ofpara^aphs 
in  the  petition  which  alleged  that  speeches  of  an  inflam- 
matory and  violent  nature  had  been  delivered,  and 
that  priestly  and  other  influence  had  been  undubf  used, 
and  persons  hired  for  illegal  purposes. 

Held,  that  as  the  petition  would  be  heard  in  the  very 
midst  of  the  electors  the  openina  speech  of  counsel  woutd 
be  sufficient  notification  to  the  other  sick  to  prevent 
surprise,  and  to  allow  the  respondent  to  procure  his 
witnesses. 

Titne  for  giving  particulars  will  not  be  diminished  on 
tlie  ground  that  the  witnesses  may  be  tampered  with, 

(a)  Adapted  from  the  Fri^h  Latr  Timet  by  F.  O.  Cbump,  £aq., 
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as  the  judge  has  ampU  powers  in  such  an  event  to 
adjourn  the  triaL 

This  was  a  motion  in  the  matter  of  the  Borough 
of  Drogheda  Petition,  made  by  the  respondent  for 
an  order  that  the  petitioner  might  be  directed  to 
fnrnish  the  name  or  names  of  the  person  or  persons 
who  were  alleged  in  the  third  paragraph  of  the 
petition  to  have  deliyered  addresses  and  speeches  of 
an  exciting  and  inflammatory  nature,  and  the  places 
where  the  same  were  alleged  to  haye  been  respec- 
tively delivered ;  and  also  if  they  were  known,  the 
name  or  names  of  the  men  or  other  persons  stated 
in  the  fourth  paragraph  of  the  petition  to  have  been 
hired  by  the  respondent,  or  with  his  knowledge  or 
consent,  for  the  purposes  therein  mentioned ;  and 
also  the  name  or  names  of  any  member  or  members 
of  the  Roman  Catholic  priesthood,  if  known,  who 
exercised  their  spiritual  influence  as  alleged  in  the 
fifth  paragraph,  and  other  particulars  generally. 

Heron,  Q.  C.  appeared  for  the  respondent  and 
Macdonougk,  Q.  C.  for  the  petitioner. 

The  hearing  of  this  petition  had  been  already 
fixed  for  the  15th  Jan.,  and  Heron  asked  for  such 
an  order  as  would  have  been  made  under  the  pre- 
vious practice  by  a  committee  of  the  house  of  Com- 
mons, or,  following  what  had  been  done  in  England, 
an  order  for  such  particulars  as  the  petitioner's 
agent  could  furnish  without  unreasonably  disclosing 
the  nature  of  the  case  to  be  famished  within  a 
limited  time  before  the  hearing  of  the  petition  on 
the  15th.  He  referred  to  the  Mayo  Petition,  in  which 
the  member  was  unseated  on  the  ground  of  undue 
infinenoe  exercised  on  his  behalf  by  the  Roman 
Catholic  priesthood.  If  the  petitioner  abandoned 
the  case  as  to  undue  influence  of  electors,  and  relied 
upon  the  general  case,  as  in  that  instance,  he  would 
not  ask  for  particulars ;  but  so  long  as  there  was 
an  allegation  of  undue  influence,  he  submitted  that 
he  was  entitled  t<o  be  furnished  with  the  particu- 
lars he  asked  for.  He  presumed  that  the  particu- 
lars would  be  given  at  such  a  time  as  would  give 
reasonable  notice  to  the  sitting  member,  and  also  to 
prevent  the  danger  of  the  witnesses  being  removed 
or  tampered  with. 

Kbogh,  J. — As  regards  dangers  of  that  kind, 
there  is  the  most  ample  power  given  to  the  judge 
who  tries  the  case  to  adjourn  the  trial  from  time 
to  time.  Therefore  any  attempt  of  that  kind  would 
be  unquestionably  defeated. 

Heron  then  referred  to  an  affidavit  made  by  the 
Dublin  agent  of  the  x>etitioner,  in  which  he  said, 
'*  I  have  been  informed  and  llelieve  that,  on  several 
occasions,  especially  on  the  evening  of  the  19th  Nov. 
last,  very  violent  and  inflammatory  speeches  were 
ddivered  from  the  balcony  of  Simcox's  Hotel,  in 
Drogheda,  and  other  places,"  and  that  it  would  be 
impossible  for  him  to  give  the  names  of  the  persons 
by  whon^  such  addresses  were  delivered,  inasmuch 
as  many  of  the  persons  delivering  the  addresses 
were  unknown  to  the  parties  from  whom  he  derived 
hia  icf ormation. 


Macdomfugh  contended  that  if  the  motion  were 
granted  it  would  retard,  not  advance,  justice.  He 
referred  to  an  affidavit  made  by  the  respondent's 
agent,  in  which  he  deposed,  ^'1  am  advised  and 
beUeve  that  it  will  be  material  and  necessary 
for  the  respondent's  defence  in  this  matter,  and  for 
the  purpose  of  narrowing  the  question  to  be  tried  in 
the  said  election  petition,  that  I,  as  agent  for  the 
lespondent,  should  be  furnished  with  the  name  or 
names  of  persons  who,  in  presence  of,  and  with 
the  knowledge  and  consent  of  the  respondent,  are 
alleged  to  have  delivered  oextain  addresses;  also 


the  names  of  any  Roman  Catholic  priest  or  priests 
who  are  alleged  to  have  ezerdaed  spiritual  influenee, 
as  stated  in  the  petition,  also,  the  particulars  of  the 
acts  of  intimidation  and  violence  alleged  in  the 
6th,  7th,  8th,  and  9th  paraigraphs  of  the  petition  to 
have  been  coounitted,  and  upon  and  by  whom  and 
when  and  where  same  were  respectively  committed ; 
alsa,  the  several  alleged  acts  of  undue  and  priestly 
influence  referred  to ; "  and  "  I  say  that  in  order  to 
narrow  the  questions  of  fact  to  be  tried,  and  to 
enable  the  respondent  to  be  prepared  to  meet  the 
same,  I  am  advised  that  such  particulars  are  abso- 
lutely necessary  for  his  defence,  and  I  therelore 
make  this  application."  He  thought  this  the 
strangest  affidavit  he  had  ever  read,  and  showed 
no  grounds  for  granting  the  present  application. 
He  also  asked  his  Lordiship  to  lay  down  a  rule 
for  guidance  in  the  future  that  affidavits  such, 
as  this  should  be  sworn  by  the  sitting  member^ 
and  not  by  his  solicitor.  They  had  imputed  acts 
to  Mr.  Whitworth,  and,  in  the  face  of  that,  hia 
agent  came  fwwaid  with  a  request  for  more  parti- 
cular information.  The  thing  was  simply  monstrous. 
Mr.  Whitworth  ought  to  know,  and,  doubtless,  did 
know  best  of  all,  what  he  had  called  upon  them  to 
explain.  In  addition  to  the  proposition  he  had 
already  asked  his  Lordship  to  lay  down,  he  would 
add  another,  that,  in  such  cases,  where  the  facts 
were,  mima  fade,  more  within  the  knowledge  of  the 
opposite  party  than  of  the  suitors,  no  bill  of  parti- 
culars should  be  given  or  asked. 

Buit,  Q.  C.  on  the  same  side. 

Heron,  Q.  C.  replied. 

Kbooh,  J.  said  he  did  not  intend  to  do  as  had 
been  suggested  by  Mr.  Macdonough,  to  lay  down  a 
rule  which  should  govern  all  such  motions,  because 
he  was  of  opinion  that  each  case  should  be  judged 
by  its  own  peculiar  circumstances.  Nor  would  he 
make  any  general  ruling  with  regard  to  the  filing  of 
affidavits,  for  precisely  similar  reasons.  In  ap- 
proaching the  present  motion,  he  should  bear  in  mind 
that,  by  the  rules,  he  was  ''  not  to  require  that 
evidence  should  be  stated  in  the  petition,"  but  that 
he  might  order  such  particulars  as  may  be  neceteary 
to  prevent  surprise  and  unnecessary  expense,  or  to 
insure  a  fair  and  effectual  trial,  in  the  same  way  as 
in  ordinary  petitions  in  the  Court  of  Common  Pleas. 
The  petition  in  this  case  was  founded  upon  alleged 
acts  of  intimidation  and  undue  influence.  If  such 
practices  were  resorted  to  at  the  election — and  that 
was  a  matter  to  be  tried— was  it  to  be  imagined  that 
the  same  practices  would  not  prevail  to  prevent 
detection  ?  Mr.  Mayne's  affidavit  of  the  probable 
consequences  of  disclosing  the  names  of  some  wit- 
nesses was  uneneountered,  and  of  the  names  of 
others  he  was  apparently  ignorant.  This  was  the 
29th  Dec.  The  trial  would  be  opened  in  Dro^beda 
— probably  before  himself — on  the  15th  Jan.  next, 
and  counsel  for  the  petitioner  would  then  have  to 
open  the  case,  and,  although  he  would  not  be  bound 
to  every  detail,  his  statement  would  give  substan- 
tially all  necessary  {Mirticulars,  and  ample  time 
would  be  then  afforded  for  the  procuration  of  wit- 
nesses, the  trial  being  carried  on,  as  he  would  say, 
in  their  very  midst.  The  only  part  of  the  case  on 
which  he  thought  particulars  might  have  been 
given  was  that  portion  of  the  petition  which  alleged 
that  certain  gentlemen  were  to  have  voted  for  the 
petitioner,  but  had  been  deterred  from  doing  so. 
He  could  not  see  what  harm  could  result  from  the 
disclosure  of  their  names. 

Motion  r^nasdy  hvt  uiiikout  costs. 
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THE  ATHLONE  PETITION.(o) 
(Before  Master  Bubke.) 

BeoogmaanoB—iX^iion  to — Acknowkdgment 

It  was  objected  to  a  recognisance  (1)  that  the  snirety  was 
himself  the  petitioner ;  (2)  iJiat  he  was  not  worth 
lOQOC,  there  being  no  affidavit  of  the  fact ;  (3)  that 
the  recognisance  had  been  acknowledged  before  a 
London  police  magistrate ;  (4)  that  the  place  of  abode 
of  the  surety  was  not  stated;  (5)  that  the  recog- 
nisance was  stated  to  have  been  "  subscribed  "  instead 
of  "  acknowledged;**  (6)  that  it  was  not  stamped: 

Beldy  that  the  first  and  third  objections  were  good,  and 
that  IQQQL  must  be  paid  into  the  bank  within  five 


Eeldj  also,  that  the  second  nntst  stand,  there  being  no 
evidence  on  the  other  side : 

Eddj  lastlgythai  the  fourth,  fifth,  and  sixth  objections 
must  be  disaihwed,  but  respondent  to  have  the  costs  of 
the  day. 

This  case  came  on  upon  objections  filed  by  the 
respondent  to  the  recognisance  enter <;d  into  by  the 
petitioner. 

Bull,  Q.  C,  Heron,  Q.  C,  and  CosteUo  appeared  for 
the  respondent,  and  Ryan,  Q.  C.  and  Gibson  for  the 
petitioner. 

There  were  six  objections  to  the  recogpiisanoe. 
First,  that  the  petitioner  was  his  own  surety; 
secondly,  that  he  was  not  worth  1000^,  in  point  of 
ftct,  there  being  no  affidarit  with  reference  to  it ; 
tiiirdly,  that  the  recognisance  was  wholly  void, 
having  been  made  before  Mr.  Knox,  a  London  police 
magistrate,  whereas  it  should  haye  been  acknow- 
leged  before  a  **  justice  of  the  peace  in  the  country," 
^in  the  country  "  meaning  Ireland  ;  fourthly,  that 
the  place  of  abode  of  the  petitioner  was  not  stated, 
his  residence  being  given  in  his  recognisance  as 
85,  Jermyn-street,  which  on  inquiry  appeared  to  be 
the  Waterloo  Hotel ;  fif&ly,  that  tiie  recognisance 
being  stated  to  have  been  **  taken  and  subscribed  '' 
before  the  magistrate  was  not  in  compliance  with 
the  Act  of  ParHaraent,  which  required  that  it  should 
be  duly  "acknowledged." 

R^an,  Q.  C » admitted  the  first  objection,  Willes,  J., 
havmg  80  decided  in  England  (see  the  Hull  Petition'). 
He  proposed  to  remedy  the  defect  by  lodging  1000/. 
within  four  days.  This  being  done,  the  other 
objections  might  be  abandoned. 

Heron,  Q.  C.  said  he  would  ask  the  master  to 
decide  on  the  objections  the  respondent  had  made, 
Uiat  no  recognisance  at  all  had  been  lodged.  He 
did  not  dispute  that,  under  the  26th  section  of  the 
Act  of  Parliament,  if  the  surety  were  objected  to 
and  found  not  to  be  worth  1000/.,  the  Master  should 
declare  what  amount  of  money  lodged  would  perfect 
tiie  security,  and  order  its  lodgment  within  five 
days.  The  words  of  the  26th  section  were—"  K  by 
order  made  on  such  summons,  the  objection  be 
allowed,  and  the  security  be  declared  insufficient, 
the  master  or  judge  shall,  in  such  order,  state  what 
amount  he  thinks  requisite  to  make  the  security 
sufficient,  and  the  further  prescribed  time  to  remove 
the  objection  by  deposit  shall  be  within  five  days 
from  the  date  of  the  order,  not  incluiting  the  day  of 
the  date,  and  such  deposit  shall  be  made  in  the 
manner  already  prescribed."  His  ari;ument  was 
that  that  section  applied  only  to  a  case  of  insuf- 
ficiency of  money,  and  not  to  a  legal  insufficiency, 
and  on  that  ground  alone  he  thought  the  recognisance 
Aould  be  set  aside.  He  then  argued  the  other 
objections. 

(a)  Adapted  from  m  Irxth  Lava  Trmea  by  F.  O.  Cbuxp,  Esq., 


On  the  objection  as  to  description  the  master  said 
that  if  the  petitioner  described  himself  of  85, 
Jermyn-street,  he  must  take  that  to  be  his  place  of 
abode. 

Heron  argued  on  the  Judgment  Mortgage  Act 
that  the  master  had  no  power  to  do  so  without 
some  evidence  of  the  fact. 

The  Mastbs,  at  the  close  of  the  arguments,  allowed 
the  first  objection;  directed  the  second  to  stand, 
there  being  no  evidence  before  him;  allowed  the 
third,  being  of  opinion  that  the  Act  applied  only  to 
Ireland;  disallowed  the  fourth,  in  the  absence  of 
evidence  rebutting  the  assumption  that  the  descrip- 
tion was  correct;  disallowed  the  fifth,  because  it 
related  to  a  mere  matter  of  form ;  and  disallowed 
the  sixth,  on  the  ground  that  the  Court  of  Common 
Pleas  does  not  require  the  recognisances  to  be 
stamped.  It  would  have  beon  otherwise  had  it 
been  the  case  of  a  petition  to  Parliament.  He  then 
ordered  the  money  to  be  lodged  in  five  days  unless 
the  court  should  hold  the  recognisance  not  merely 
irregular  but  a  nullity,  and  ordered  the  petitioner 
to  pay  the  respondent  the  costs  of  the  day. 


COURT  OF  COMHON  PUSAS. 

B«pozted  by  W.  Gbahav  and  M.  W.  McEellab,  Exin., 
Barri8texB-al>*Laffir. 


Monday,  Nov.9,  1868. 

Chobltom  (app.)  V,  Johnson  (resp.) ;  Bbb*s  Case. 

Parlicanent — County  vote — Notice  of  objection — State' 
ment  of  list  on  which  ohjectee^s  name  appears — 6  Vict, 
c.  18,  schedule  B,,  No,  10—30  ^  31  Vict.  c.  102, 
s.  56. 

The  form  of  notice  of  objection  to  be  given  to  the  over^ 
seers  in  the  case  of  a  borough  voter,  requires  that  the 
(Ejector  shaU,  vAere  there  are  more  lists  than  one, 
state  on  which  list  the  name  of  the  person  objected  to 
appears. 

By  the  Bl  &•  32  Vict.  c.  58,  s.  19,  there  are  for  th 
future  to  be  two  lists  for  counties,  one  the  genera 
list,  and  the  other  the  Ust  of  12/.  occupiers  enfran- 
chised  by  the  Representation  of  the  People  Act  1 867. 
By  the  R^esentation  of  the  People  Act  1 867  (30  ff  81 
Vict,  c.  102),  s.  56,  it  was  enacted  that  all  enactments 
then  in  force  relating  to  the  representation  of  the 
people  and  the  registration  of  the  persons  entitled  to 
vote  should  apply  to  any  person  thereby  authorised  to 
vote,  and  to  the  register  of  voters  thereby  required  to 
be  formed.  The  respondent  served  on  the  overseers  a 
notice  of  objection  to  a  county  vote  in  which  he  did  not 
state  on  which  list  the  name  of  the  person  objected  to 
appeared. 

Held,  that  it  was  jiot  the  intention  of  the  LegisHature 
to  mix  up  the  enactments  relating  to  boroughs  with 
those  relating  to  counties,  and  that  the  80  ^  31  Viet, 
c  102,  «.,56,  had  not  the  efiect  of  applying  the  form 
of  notice  required  to  be  given  in  the  case  of  a  borough 
voter  to  the  case  of  a  county  voter,  even  though  there 
is  now  more  than  one  list  for  a  county ;  and  there- 
fore that  it  was  not  necessary  to  state  in  the  notice 
on  which  list  the  name  of  the  person  objected  to 
appeared. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  sottth-eaatem  division 
of  Lancashire. 

Case. 

At  a  court  held  at  the  Assize  Court,  Manchester, 
on  the  15th  Sept.  1868,  for  the  revision  of  the  lists 
of  voters  for  the  township  of  Moss  Side  in  the 
soath-eastem  diyision  of  the  county  of  Lancaster 
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Hennaii  Philip  Ree  was  described  on  the  register  of 
voters  as  follows : 


ChrlBtlan  name 

and  surname  of 

each  voter  ut 

full  length. 


Ree,  Herman 
PhiUp. 


Place  of 
abode. 


Nature  of 

quAllfloa- 

tion. 


Street,  lane,  or  other  like 
place  in  thla  parish  or 
township,  and  number  of 
house  (If  any)  where  the 
property  Is  situate,  or 
name  of  the  property,  if 
known  by  any,  or  name  of 
the  occupying  tenant;  or 
If  the  qualinoation  con- 
sists of  a  rentcharge,  then 
the  names  of  the  owners 
of  the  property  out  of 
which  such  rentcharao  is 
Issulnr,  or  some  of  them, 
and  tEuB  situation  of  the 
property. 


Wholley 

Kange, 

ImosB 

Side. 


Freehold 
house  and 
land. 


The  Holme,  Whalley 
Bange. 


And  was  objected  to  by  Thomas  Webster. 

It  appeared  that  there  were  the  following  lists  for 
the  said  township  of  Moss  Side : 

1.  A  list  of  persons  entitled  to  vote  in  respect  of 
the  franchises  conferred  by  or  existing  previous  to 
the  2  &  8  Will.  4,  c.  45  (being  the  list  upon  which 
the  name  of  the  said  H.  P.  Itee  appeared),  prepared 
according  to  the  provisions  of  the  Registration  Act, 
(6  Vict.  c.  18). 

2.  A  list  of  persons  claiming  to  vote  in  respect  of 
franchises  conferred  by  or  existing  previously  to 
the  said  statute  2  &  3  Will.  4,  c  45,  and  made  out 
pursuant  to  6  Vict.  c.  18,  s.  5,  and  form  No.  3  in 
schedule  A. 

8.  A  list  of  persons  entitled  to  vote  under  and 
by  virtue  of  the  Representation  of  the  People  Act 
1867  and  the  Parliamentary  Electors  Registration 
Act  1868,  in  respect  of  the  occupation  of  lands  and 
tenements  within  the  said  township,  of  the  rateable 
value  of  12^  and  upwards. 

4.  A  list  of  persons  omitted  by  the  overseers 
from  such  list  of  occupiers,  and  who  claim  to  vote 
in  respect  of  the  occupation  of  lands  and  tene- 
ments within  the  said  township  of  the  rateable 
value  of  12/.  and  upwards,  and  made  out  pursuant  to 
the  RegistratioM  of  the  People  Act  1867,  and  the 
Parliamentary  Electors  Registration  Act  1868,  s.  17. 

The  name  of  the  said  H.  P.  Ree  appeared  only  on 
the  list  No.  I  above  referred  to. 

The  notice  of  objection  given  by  the    said  T. 

Webster  to  the  overseers  of  the  said  township  of 

Moss  Side  against  the  name  of  the  said  H.  P.  Ree 

waa  in  the  following  form : 

Notice  op  Objbctiov, 
To  the  overseers  of  the  township  of  Moss  Side,  in  the  South 
Eastern  Division  of  the  county  of  Lancaster. 
I  hereby  give  you  notice  that  I  object  to  the  name  of  the 
person  mentioned  and  described  below  being  retained  on 
the  list  of  voters  for  the   Bouth*eastem  division  of  the 
oount}[  of  Lancaster. 
Christian  name  and  surname  of  the  voter  objected  to,  as 

described  in  the  list  or  register — Bee,  Harmon  Philip. 
Place  of  abode,  as  described— Whalley  Bange,  Moss  Side. 
Natture  of  quauiiication,  as  described— Freehold  house  and 

land. 
Street,  lane,  or  other  like  place,  where  the  qualifying  pro- 
perty is  sitaate,  &c.,  as  described  on  the  list  or  register 
—The  Holme,  Whalley  Bange. 
Dated  this  8th  day  of  Augrnst  1868. 

(Signed)       Thomas  Webster, 
Of  No.  41,  Vine-street,  Hulme,  in  the  city  of  Manchester, 
on  the  register  of  voters  for  the  township  of  Crumpsall, 

And  the  notice  to  the  persons  objected  to  was  in 

the  form  following : 

Notice  of  Objection. 
To  Mr.  Herman  Philip  Bee,  of  Whalley-range,  Moss  Side. 
— ^Take  notice  that  I  object  to  your  name  being  retained  on 
the  Moss  Side  list  of  voters  for  the  south-eastern  division  of 
the  county  of  Lancaster,  and  1  ground  my  objection  on  the 
third  column  of  the  register,  and  the  objection,  so  far  as 

Sounded  on  the  third  column,  relates :  To  the  nature  of  your 
terest  in  the  qualifying  property.     To  the  value  of  the 
qualifying  property. 
Dated  this  18th  Aug.  1868. 

(Signed)  Thomas  Webstes, 

Of  No.  41,  Yine-street,  Hulme,  in  the  city  of  Manchester,  on 
the  register  of  voters  for  the  township  of  Crumpsall. 


Jt  was  contended,  on  behalf  of  the  said  Herman 
Philip  Ree,  the  person  objected  to,  that  the  notice 
to  the  OTerseers  and  the  notice  to  the  said  Herman 
Ree  were  respectively  invalid  for  the  following 
reasons : 

1.  That,  inasmuch  as  there  were  two  separate  and 
distinct  lists  of  persons  entitled  to  vote  for  the  said 
division  of  the  county  of  Lancaster,  viz.,  the  lists 
above  referred  to  as  Nos.  I  and  3  respectively,  and 
also  two  separate  and  distinct  lists  of  persons 
claiming  to  vote,  viz.,  the  lists  above  referred  to  as 
Nos.  2  and  4  respectively,  the  notice  to  the  over- 
seers and  the  notice  to  the  person  objected  to 
respectively,  ought  to  specify  the  list  to  which  the 
objections  refer,  as  directed  in  the  note  toPonn 
Ko.  10  in  schedule  B.  of  6  Vict.  c.  18,  and  in  Repie- 
sentation  of  the  People  Act  1867,  sects.  59  and  61, 
and  Parliamentary  Electors  Registration  Act  1868, 
sect.  19. 

It  was  contended  on  behalf  of  the  objector, 
Thomas  Webster,  that  it  was  not  necessary  to 
specify  the  list  to  which  the  objection  referred,  and 
that  the  said  notices  of  objection  respectively  were 
valid,  they  being  respectively  in  accordance  with 
the  forms  given  in  the  schedule  A  to  the  6  Vict, 
c.  18,  forms  No.  4  and  5,  and  the  schedule  to  the 
28  Vict  c.  36,  and  the  objections  being  to  a  county 
vote. 

I  decided  that  both  notices  were  valid,  and  as  the 
said  Herman  Philip  Ree  was  duly  called  and  did  not 
appear,  I  erased  his  name  from  the  said  list  No.  1. 

I  also  struck  out  of  the  several  lists  of  voters 
hereinafter  set  forth  the  names  of  the  persons 
contained  in  tlie  schedule  hereunto  annexed,  and  as 
the  validity  of  their  right  to  have  their  names 
retained  on  the  said  several  lists  of  voters  in  the 
said  schedule  set  forth  depends  on  the  same  point 
of  law  as  that  raised  in  the  said  case  of  the  said 
Herman  Philip  Ree,  the  appeals  were  consolidated. 

If  the  court  shall  be  of  opinion  that  such  notices 
respectively  were  valid,  then  the  name  of  the  said 
Herman  Philip  Ree,  and  the  names  contained  and 
set  forth  in  the  said  schedule  hereunto  annexed 
will  remain  erased.  But  if  the  court  shall  be  of 
opinion  that  the  said  notices,  or  either  of  them,  are 
or  is  invalid,  then  the  name  of  the  said  Herman 
Philip  Ree,  and  the  names  contained  and  set  forth 
in  the  said  schedule  hereunto  annexed,  wiU  remain 
erased. 

But  if  the  court  shall  be  of  opinion  that  the  said 
notices,  or  either  of  them,  are  or  is  invalid,  then 
the  names  of  the  said  Herman  Philip  Ree  is,  and 
the  names  contained  and  set  forth  in  the  said 
schedule  hereunto  annexed  are,  to  be  restored  to 
the  said  list. 

Mellish,  Q.  C.  (Wills  with  him)  for  the  appellant. 
The  question  is  if  the  notice  of  objection  ought  to 
state  on  which  list  the  name  of  the  i>erson  objected 
to  appears  when  there  are  two  lists  for  a  county. 
Under  the  old  Act  a  notice  of  objection  to  a  borough 
voter  was  bad  unless  it  stated  on  which  list  the 
name  of  the  person  objected  to  appeared,  but  that 
was  not  so  in  counties,  as  there  was  only  one  list  of 
county  voters.  There  being  now  two  lists  fpr 
counties,  the  general  list  and  the  list  of  12/.  occu- 
piers, it  is  submitted  that  the  notice  must 
state  on  which  list  the  name  appears.  The 
question  turns  on  the  construction  of  the  fol- 
lowing sections.  By  the  6  Vict.  c.  18,  s.  6, 
it  is  enacted  that  the  overseers  shall  prepare 
lists  of  claimants.  By  sect.  7  the  list  of  claimants 
of  every  parish  and  township,  together  with  the  part 
of  the  register  relating  to  such  parish  or  township, 
are  to  be  deemed  to  be  the  list  of  voters  for  such 
parish  or  townsip.  By  sect.  7,  any  person  on  the 
register  for  any  county  may  obftct  to  any  other 
person  upon  the  list  of  voters  for  such  county,  and 
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cTery  person  so  objecting,  except  overseers,  is  to 
give  a  notice  to  the  overseers  in  the  form  No.  4, 
schedule  A,  or  to  the  like  effect,  and  to  the  person 
objected  to  in  the  form  No.  5,  schedule  A,  or  to  the 
hke  effect.  In  the  forms  Nos.  4  and  5,  schedule  A, 
the  list  is  simply  described  as  the  list  of  voters  for 

the  county  of .    By  sect.  13  of  the  same  Act  the 

overseers  in  boroughs  are  to  prepare  lists  of  persons 
other  than  freemen  entitled  to  vote,  and  by  sect.  17 
any  person  whose  name  is  inserted  in  any  list  of 
voters  for  a  borough  may  object  to  any  other  person 
as  not  being  entitled  to  have  his  name  inserted  in 
the  list  of  voters  for  the  same  borough,  and  every 
person  so  objecting  shall  give  notice  to  the  over- 
seers in  the  form  No.  10,  schedule  B,  or  to  the  like 
effect,  and  to  the  person  objected  to  in  the  form 
No.  11.  schedule  B,  or  to  the  like  effect.  To  the 
form  No.  10,  schedule  B,  is  appended  the  following 
note: — ''Note.  If  more  than  one  list  of  voters,  the 
notice  of  objection  should  specify  the  list  to  which 
the  objection  refers ;  and  if  the  list  contains  two  or 
more  persons  of  the  same  name  the  notice  should 
distinguish  the  person  intended  to  be  objected  to. 
In  Jkwton  v.  Ashley,  1  Lutw.  307;  2  C.  B.,  4, 
it  was  held  that  that  note  amounted  to  a 
positive  enactment,  and  that  where  there  was  more 
than  one  list  in  a  borough,  a  notice  of  objection 
served  on  the  overseers  would  be  bad  if  it  did  not 
state  in  which  list  the  name  of  the  person  objected 
to  appeared.  By  28  &  29  Vict.  c.  36,  s.  6,  it  is 
enacted  that  the  notice  of  objection  to  any  person 
on  the  list  of  claimants  for  any  parish  or  township 
may  be  given  according  to  the  provisions  of  the 
6  Vict.  c.  18,  8.  7  (that  is  without  specifying  the 
ground  of  objection),  but  with  that  exception  no 
notice  of  objection  given  under  the  provisions  of 
that  section,  other  than  a  notice  to  the  overseers,  is 
to  be  good  unless  the  ground  or  grounds  of  objec- 
tion are  specifically  stated  therein,  but  that  this 
provision  shall  be  deemed  to  be  satisfied  by 
naming  the  column  or  columns  of  the  re- 
gister on  which  the  objector  grounds  his 
objection,  provided  that  if  the  objection  be  grounded 
on  the  third  column,  then  it  shall  be  necessary  to 
state  whether  the  objection  relates  to  the  nature  of 
the  voter's  interest  in  the  qualifying  property, 
or  to  the  value  of  the  qualifying  property,  or  to 
both.  By  the  30  &  31  Vict.  c.  102,  s.  30,  subs.  1  it 
is  enacted  that  the  overseers  of  every  parish  or 
township  shall  make  out  or  cause  to  be  made  out  a 
list  of  all- persons  on  whom  a  right  to  vote  for  a 
county  in  respect  of  the  occupation  of  premises  is 
conferred  by  this  Act,  in  the  same  manner,  and 
subject  to  the  same  regulations,  as  nearly  as  circum- 
stances admit,  in  and  subject  to  which  tiie  overseers 
of  parishes  and  townships  in  boroughs  are  required 
by  the  Beglstration  Acts  to  make  out  or  cause  to 
be  made  out  a  list  of  all  persons  entitled  to  vote  for 
a  member  or  members  for  a  borough,  in  respect  of 
the  eccupation  of  premises  of  a  clear  yearly  value 
of  not  less  than  10/.  By  the  31  &  32  Vict.  c.  oS, 
s.  19,  it  is  enacted  that  on  the  lists  and  register  of 
voters  for  a  county  the  names  of  the  persons  in  any 
parish  or  township,  on  whom  a  right  to  vote  for  a 
county  in  respect  of  the  occupation  of  premises  in 
such  parish  or  township  is  conferred  by  the  Repre- 
sentation of  the  People  Act  1867,  shall  appear  in 
a  separate  list  after  the  list  of  voters  in  such  parish 
or  township  otherwise  qualified,  and  such  separate 
list  shall  be  deemed  to  be  part  of  the  list  of  county 
voters  of  such  parish  or  township,  and  shall  be  annu- 
ally made  anew  by  the  overseers  of  such  parish  or 
township,  &c.  By  the  30  &  31  Vict.  c.  102,  s.  56,  it 
is  enacted  that,  *'  Subject  to  the  provisions  of  this 
Act,  all  laws,  customs,  and  enactments  now  in 
force  conferring  any  right  to  vote,  or  otherwise 
relating  to  the  representation  of  the  people  in 
England  and  Wales,  and  the  registration  of  persons 


entitled  to  vote  shall  remain  in  full  force,  and  shall 
apply,  as  nearly  as  circumstances  admit,  to  any 
person  hereby  authorised  to  vote,  and  shall  also 
apply  to  any  constituency  hereby  authorised  to 
return  a  member  or  members  to  Parliament,  as  if  it 
had  heretofore  returned  such  members  to  Parlia- 
ment, and  to  the  franchises  hereby  conferred,  and 
to  the  registe^r  of  voters  hereby  required  to  be 
formed."  It  is  submitted  that  that  section  applies 
to  such  a  case  as  this,  and  has  the  effect  of  incor- 
porating the  provisions  as  to  objections  in  boroughs, 
where  there  are  more  lists  than  one.  The  same 
reason  applies  to  both  cases,  as  the  object  of  pointing 
out  in  the  notice  of  objection  the  particular  list  on 
which  the  name  of  the  person  objected  to  appears  is 
to  prevent  the  necessity  for  the  overseers  looking 
through  all  the  borough  lists  to  find  the  name. 

Quain,  Q.  C.  (Ropwood  with  him)  for  the  re- 
spondents, contended  that  sect.  56  of  the  30  &  31 
Vict.  c.  102  had  no  application  to  such  a  case  as  this, 
and  that  if  it  had  been  the  intention  of  the  Legis- 
lature to  apply  the  borough  proceedure  to  counties 
they  would  have  done  so  by  express  words  and  not 
in  this  general  manner. 

Wilis  in  reply. 

[Keating,  J.— The  object  of  the  notice  to  the 
overseer  is  to  enable  him  to  make  out  the  lists,  and 
in  the  case  of  counties,  the  notice  would  state  the 
name  of  the  person  objected  to  and  the  nature  of 
the  quslification,  and  in  the  case  of  boroughs  the 
name  and  the  list  on  which  it  appeared,  I  should 
have  thought  that  one  would  give  as  much  infor- 
mation as  the  other,  as  the  overseer  could  tell  at 
once  from  the  nature  of  the  qualification  which  list 
the  person  objected  to  was  on.] 

BoviLL,  C.  J. — ^Throughout  the  Acts  of  Parlia- 
ment relating  to  the  representation  of  the  people 
and  the  registration  of  voters,  an  important  dis- 
tinction has  always'  been  made  between  voters  for 
counties  and  voters  for  boroughs  and  the  registra- 
tions and  forms  with  respect  to  each.  The  enact- 
ments are  not  only  separate  in  the  Act  of  1832,  but 
there  are  separate  schedules  applicable  to  each; 
schedule  A  containing  forms  of  the  lists  and 
notices  applicable  to  counties,  arvd  schedule  B  con- 
taining forms  of  the  lists  and  notices  applicable  to 
cities  and  boroughs.  The  forms  given  by  the  Act 
of  1832  were  extremely  general,  not  pointing  out 
such  particulars  as  would  enable  the  parties  or  the 
overseers  to  direct  their  attention  to  the  particular 
points  that  were  to  be  brought  under  discussion. 
When  the  Act  of  1843  was  passed  (6  Vict.  c.  18), 
the  same  distinction  was  presented  in  the  schedules, 
and  in  the  enactments  with  regard  to  boroughs  and 
counties,  the  forms  applicable  to  each  were  kept 
entirely  distinct,  the  schedule  A  containing  the 
forms  for  the  counties,  and  schedule  B  the  forms 
applicable  to  cities  and  boroughs.  Again,  when  it 
was  thought  right  by  the  Legislature  in  the  year 
18G5,  by  the  28  Vict.  c.  36,  sect.  16,  to  make  a  fresh 
provision  in  regard  to  registration  the  enactments 
are  all  with  reference  to  county  voters,  and  an 
alteration  was  then  made  in  the  form  of  objection 
in  the  counties,  which  was  to  be  given  to 
the  parties  on  the  register.  It  made  no  dif- 
ference as  to  the  form  of  notice  to  be 
given  to  the  overseers.  It  is  quite  true,  as  has 
been  said,  that  there  are  now  separate  lists  to 
be  made  out  in  the  case  of  the  counties  much  in 
the  same  form  as  in  the  case  of  boroughs  as  was 
formerly  required ;  but  there  is  nothing  that  I  can 
find  in  the  Acts  (giving  full  effect  to  sects  56  and  59 
of  the  Bepresentation  of  the  People  Act  1867) 
which  at  all  renders  it  necessary  or  right  that  the 
court  should  mix  up  enactments  relating  to  boroughs 
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with  enactmentB  relating  to  coanties,  or  mix  up 
forms  prescribed  for  one  with  the  forms  that  are 
to  be  obserred  as  to  the  other;  and  if  we  were  to 
attempt  to  do  that  I  believe  it  would  leave  the 
matter  in  almost  inextricable  confusion  both  as  to 
the  enactments  and  as  to  the  forms.  Nor,  as  it 
seems  to  me  in  the  present  case,  is  there  the  slightest 
reason  for  altering  that  which  has  been  expressly 
enacted  by  the  Legislature  in  the  Registration  Act 
of  1843 ;  the  forms  that  are  given  in  that  Act  of  the 
notice  of  objection  to  the  overseers  in  the  case  of 
counties  and  in  the  case  of  boroughs  are  essentially 
different.  In  the  case  of  notice  to  the  overseers  as 
to  counties  the  party  objecting  is  obliged  to  state, 
under  the  form  appropriated  for  that  purpose,  the 
nature  of  the  qualification  as  described ;  in  the  other 
form  the  notice,  namely,  with  respect  to  boroughs, 
as  it  stood  in  the  forms  of  the  Act  of  1843,  no  such 
column  is  to  be  found,  and  no  such  information 
is  to  be  given.  Then  there  was  made  an  attempt 
to  cure  the  defect  by  a  notice,  which  stated  that 
if  there  was  more  than  one  list  of  voters  the  notice 
of  objection  should  specify  the  list  to  which  refer- 
ence should  be  made,  and  if  there  were  more  than 
two  persons  of  the  same  name,  the  notice  should 
distinguish  the  person  intended  to  be  objected  to. 
It  is  quite  clear  that  the  notice  as  to  counties  being 
given  to  the  overseers,  the  parties  who  make  out  the 
lists  mentioning  the  nature  of  the  qualification 
described,  would  apply  most  clearly  to  those  over- 
seers who  have  made  out  the  list  on  which  the 
name  would  be  found,  and  afford  just  as  much 
information  to  the  overseers  as  to  the  list  as  if  it 
had  been  expressly  mentioned  by  name.  The  pre- 
sent case  is  an  instance  in  which  it  is  important 
to  see  whether  there  is  any  possibility  of  mistake  or . 
misleading,  or  any  additional  trouble  to  the  over- 
seers in  the  way  suggested  by  Maule,  J.  It  appears 
that  notice  was  given  to  the  overseers  who  made 
out  the  list,  the  place  of  abode  of  Mr.  Ree  is  put  in 
«nder  "  place  of  abode  as  described  "  in  the  column ; 
then  the  "nature  of  qualification"  is  described 
''freehold  house  and  land."  It  is  impossible,  there- 
fore, that  the  overseers  could  have  been  in  the 
slightest  doubt  what  list  was  intended,  and  on 
which  list  the  person  was.  Certainly  the  description 
oonld  not  be  found  on  the  list  of  persons  entitled 
to  vote  as  12/.  occupiers.  And  therefore  there  is  no 
misleading ;  there  is  full  information  given,  and  it 
is  only  necessary  to  decide  that  point  with  reference 
to  showing  that  there  is  no  necessity  to  mix  up 
the  forms  and  mix  up  the  enactments.  I  make  that 
observation  as  it  only  shows  that  the  Legislature 
has  considered  that  the  enactments  are  sufficient  to 
meet  the  cases  with  reference  to  registration  as 
they  exist.  This  notice  appears  to  me  applicable ; 
it  is  in  the  form  and  the  only  form  prescribed  by  the 
Act  of  Parliament ;  it  appears  abundantly  sufficient, 
and  there  is  no  reason  for  attempting  to  fix  upon 
counties  borough  forms.  I  am  therefore  of  opinion 
that  in  this  case  the  decision  of  the  revising 
barrister  was  right,  and  this  appeal  should  be 
dismissed  with  costs. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  entirely 
accede  to  all  that  has  fallen  from  the  Lord  Chief 
Justice.  The  lists  are  to  form  part  of  the  county 
list  of  the  parish ;  that  is  expressly  enacted ;  there 
is  no  distinct  enactment  to  make  this  list  anything 
else  than  a  part  of  the  entire  list,  with  a  separate 
alphabetic  arrangement.  It  may  be  that  there  are 
separate  Usts  in  order  to  facilitate  objections.  With 
respect  to  the  old  list,  it  appears  the  duty  of  the 
overseers  is  only  a  ministerial  act;  they  have 
nothing  to  do  but  to  register  the  parties,  and  to 
make  a  list  of  the  parties  who  stand  on  the  register. 
In  the  new  list  they  have  to  exercise  a  discretion  ? 
therefore  it  must  be  convenient  to  make  a  separate 


list.  There  is  another  reason  for  a  separate  list, 
namely,  that  the  Legislature  have  enabled  anyone 
at  once  to  say,  without  any  trouble,  what  addition 
in  practice  is  made  by  the  new  right  of  voting. 
There  is  nothing  to  show  that  the  old  form  of  notice 
of  objection  is  not  applicable.  I  think,  therefore, 
that  this  appeal  should  be  dismissed  with  costs. 

Eeathto,  J. — I  am  of  the  same  opinion.  If  ths 
introduction  of  an  additional  list  in  the  counties 
would,  by  adhering  to  the  old  form  of  notice,  tend  to 
mislead  the  overseers,  and  not  furnish  them  with 
sufficient  information  to  discharge  their  duties,  then 
I  think  the  words  of  the  incorporating  sections 
might  be  held  to  be  sufficiently  large  to  render  it 
necessary  to  apply  a  different  machinery  to  those 
public  duties  of  the  overseers,  and  different  forms 
of  objection.  But  here  I  think  that  Mr.  Quain 
has  successfully  pointed  out  that  in  truth  the  county 
notice  of  objection  to  the  overseers  would  enable 
him  sufficiently  to  discharge  his  duties,  even  under 
the  existing  sUte  of  things,  better,  I  think,  than  if 
he  had  received  a  notice  in  the  form  No.  10.  The 
particularising  of  the  qualification  of  the  voter  does 
give,  with  the  rest  of  the  description,  f  idl  and  sufficient 
information  to  all  the  world  as  to  the  idratity  of  the 
party  who  is  objected  to.  Therefore  it  seems  to  me 
that  the  present  notice  is  amply  sufficient,  as  giving 
the  name  of  the  party,  the  nature  and  description 
of  the  qualification,  the  residence  of  the  party,  and 
the  situation  of  the  property  in  respect  of  which  he 
claims.  Therefore  I  entirely  concur  with  the  Leid 
Chief  Justice  and  my  brother  Byles,  that  the 
decision  of  the  revising  barrister  should  be  affirmed. 
This  being  quite  an  objection  beside  the  merits,  and 
as  there  is  not  a  suggestion  of  anything  that  could 
have  misled  any  human  being,  I  think  it  ought 
to  be  dismissed  wi(h  costs. 

Bbett,  J. — ^I  have  not  heard  the  whole  of  the 
argument,  but  so  far  as  I  have  heard  I  agree  with 
the  rest  of  the  court.  As  to  the  argument  to  be 
derived  from  tiie  17th  section  of  tiie21  Vict  c.  58, 
that  would  be  against  Mr.  Mellish.  We  know  that 
the  old  system  of  preparing  the  lists  was  different 
in  the  counties  and  boroughs.  In  the  counties  the 
duty  of  the  overseers  was  entirely  ministerial; 
they  had  but  to  make  out  the  lists  from  the  claims 
sent  in  to  them.  But  in  the  boroughs  they  had  to 
exercise  a  discretion ;  the  duty  of  the  overseers  was 
to  put  on  the  list  all  whom  they  thought  ought  to 
be  tiiere ;  if  anyone  was  omitted,  he  had  to  said 
in  a  chum.  Uuder  the  new  law  it  appears  tbatthe 
borough  system  was  introduced  into  the  counties  as  to 
12L  occupiers.  Under  those  circumstances  it  seemed 
but  just  that  the  person  left  out  from  the  list  should 
send  in  a  claim  in  the  same  way  as  persons  in 
boroughs  sent  theirs.  But  then  a  difficulty  was 
started,  which  was  that  the  15th  section  of  the 
6  Vict  was  applicable  in  terms  to  forms  of  notice 
in  counties,  and  that  difficulty  appears  also  by  the 
17th  section ;  and  the  attention  of  the  Legislatoie 
was  called  to  the  difficulty  of  adapting  the  old 
Registration  Act  to  the  county  registration  under  the 
new  form,  and  they  declared  that  as  to  the  mode  of 
claiming  the  15th  section  should  be  applicable  to 
counties,  but  they  confined  the  enactment  to  the 
question  of  claim  only,  and  left  the  mode  of  object- 
ing just  as  it  was  before.  Now,  before,  tiiere  were 
two  forms  of  objection,  one  the  county  form  of  objeo- 
tion,  and  tiie  other  the  borough  form  of  objectioD; 
therefore  the  Legislature  has  left  the  old  county  form 
just  as  it  was  bSore,  and  for  a  good  reason,  because 
the  objector  in  the  county  form  does  point  out  to  the 
overseers  the  list  to  which  the  objection  applies.  The 
Legislature,  having  had  their  attention  called  to  the 
matter,  have  not  altered  that  form.  This  objection 
is  in  the  county  foim,  and  it  seems  tome  impossible 
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to  uj  it  is  Dot  a  perfectly  good  fona  of  notice  of 
objection  to  the  OTerseera. 

Jvdgmmtfor  the  reapondaU. 

Attorney  for  the  appeUant,  P.  H,  Lawrence, 

Attorneys  for  the  respondent,  iV.  C  and  C  Milne. 

Nov,  7  and  9, 1868. 

Cborjlton  (app.)  t;.  Libob  C^sp.) 

ParUament^Bight  of  tcotnen  to  vote— Lord  RomiU/s 
Act  (13  ^  14  Vict.  c.  21),  a.  A— Representation  of 
the  People  Act  1867  (30  ^  31  Vict.  c.  102),  *.  3. 

Women  are  not  entitled  to  vote  in  the  election  of  Members 
of  ParUament,  heeamae  th^  are  by  reason  of  their  eex 
mtbject  toa^*^  legal  incapacity  **  within  the  meaning  of 
tie  enfranchising  dauaes  of  the  Representation  of  the 
People  Act  1867. 

ByBect.Bof  the  Representation  of  the  People  Act  1867 
(30^*81  Vict,  c  102),  it  is  enacted  that  ''every 
jROfi"  havina  certain  mialificatUms  shall  be  entitled  to 
voU;  and  by  Lord  UomlU's  AiA  (18  ^  14  Viet, 
c.  21),  «.  4,  1*2  is  enacted  that  in  all  fktttre  Acts 
words  importing  the  masoeUne  gender  shall  be  deemed 
OB^  taken  to  include  females^  unless  the  contrary  is 
eipresaly  provided : 

Bdd,  that  the  words  "  every  man^*^  in  the  Rqyresenta- 
tion  of  the  People  Act,  did  not  include  femalesy 
because  what  is  necessarily  implied  from  the  language 
of  an  Act  is  ''expressly  provided^*  and  the  Legisla- 
turey  in  the  Representation  of  the  People  Act,  were 
dealing  not  with  the  description  of  persons  entitled  to 
vote,  out  with  their  qualification,  and  therefore  itsed 
the  word  "  man"  in  the  sense  <if  "  male  persons** 

This  was  a  consolidaled  appeal  from  a  ded^on  of 
ths  rerising  bazxister  £ot  the  City  of  Manchester, 

Case. 

At  a  court  held  at  the  town-hall  in  the  City  of 
MsDchester,  on  the  16th  Sept.  1668,  for  the  revision 
of  the  list  of  Toters  for  members  of  Parliament  in 
the  Parliamentary  borough  of  Manchester.  Mary 
Ahbott  appearing  on  the  list  published  by  the  over- 
leers  of  claimants  to  Yotes  in  the  township  of  Man- 
cheater  was  duly  objected  to  by  Matthew  uhadwick, 
a  person  on  the  list  of  roters  for  the  said  Parha- 
moDtazy  borough. 

The  name  of  the  said  Mary  Abbott  appeared  upon 
the  list  of  claimants  in  the  following  manner : — 


It  wsa  admitted  that  the  said  Mary  Abbott  was 
a  woman  of  the  age  of  twenty-one  years  and  un- 
married, and  that  she  had  for  twelve  months  pre- 
viously to  the  last  day  of  Juljr  1868  occupied  a 
dweUing-houae  stated  in  the  said  claim  within  the 
said  township,  and  had  been  duly  rated  by  the  said 
overseers  in  her  own  name  for  such  occupation,  and 
that  she  had  paid  the  rates  for  the  relief  of  the 
psor  assessed  in  respect  of  such  dwelling-house 
befoie  the  20th  July  last,  and  in  other  respects  had 
GQOipUed  with  the  requirementa  of  the  Begiatsation 
Aol». 

On  behalf  of  the  claimant  it  was  contended  that 
under  the  existing  statutes  the  claimant  was  duly 
qualified  and  entiUed  to  be  registered  as  a  voter, 
and  when  registered,  to  vote  ia  the  election  of  a 
member  of  Parliament,  and  that  women,  for  the 
pwpose  of  being  registered  electors  and  voting  in 
eleOion  of  members  of  Parliament,  are  not  subject 
to  any  legal  incapacity. 

It  was  maintained  on  the  part  of  the  objector, 
that  under  the  existing  statutes  the  claimant  was 
disqualified  on  account  ol  her  sex. 


The  revising  barrister  held  that  Mary  Abbott, 
being  a  woman,  was  not  entitled  to  be  placed  on 
the  register,  and  her  name  was  erased  from  the  said 
list  of  claimants. 

There  were  also  struck  out  of  the  list  the  names 
of  5346  women  whose  names  and  qualifications  are 
set  forth  in  the  schedule,  and  as  the  validity  of  their 
claims  depends  on  the  same  point  of  law  as  that 
raised  in  the  case  of  Mary  Abbott  the  appeals  were 
consolidated. 

If  the  court  shall  be  of  opinion  that  the  sud 
Mary  Abbott  is  not  entitled  to  have  *her  name  in- 
serted in  the  list  of  voters  for  the  said  borough  of 
Manchester,  then  such  names,  the  names  referred  to 
and  set  forth  in  the  schedule  above  mentioned,  will 
remain  erased ;  but  if  the  court  shall  be  of  opinion 
that  the  said  Mary  Abbott  is  entitled  to  have  her 
name  Inserted  in  the  said  list  of  voters,  then  her 
name  and  the  said  names  referred  to  and  set  forth 
in  the  schedule  are  to  be  restored. 

Coleridge^  Q.  C.  {Pankhwrst  with  him),   for  the 
appeUant. — The   short    question    is.   Are   women 
entitled  to  vote  at  the  election  of  members  ?    It  is 
submitted  that  as  matter  of  law  they  have  the 
franchise,  that  they  did,  in  point  of  fact,  exercise  it 
in  ancient  times,  and  that  no  statute  has  taken  it 
away  from  them.    If  it  is  shown  that  the  objection 
of  sex  has  no  application  in  counties,  it  would  go  a 
long  way  to  show  that  it   was    no  objection  in 
boroughs.    The  first  statute  reUting  to  the  exereise 
of  the  franchise  in  counties  is  the  7  Hen.  4,  c.  15^ 
by  which  it  is  enacted  that  the  election  shall  take 
place  in  full  county  court,  and  tiiat  all  they  that 
are  there  present,  as  well  suitors  duly  summoned 
for  the  same  cause  as  others,  shall  attend  to  the 
election  of  their  knights  for  the  Parliament.    This 
is  commented  on  by  Hallam's  Constitutional  His- 
tory, cap.  13,  where   he   says   that  women  have 
generally  been  supposed  capable  of    no  political 
rights  but  that  of  reigning ;  but  there  is  no  dis- 
tinction drawn  between  men  and  women  in  the 
statute^  and    if   women  could  be  suitcnrs  in  the 
County  Court,  as  it   is   clear   they   could,  that 
statute  entitled  them  to  vote.    The  statute  of  Hen. 
4,  is  confirmed  by  the  1  Hen.  5,  c.  1,  in  which  the 
words  are  large  enough  to  include  women,  and  if 
women  did  exercise  the  franchise  under  those  Acts, 
it  is  for  the  other  side  to  show  what  statute  has 
taken  the  right .  away.     The  constitution  of  the 
County  Courts  is  explained  in  1  Bl.  Com.  178,  and 
Reeves's  History  of  the  Eoglish  Law,  voL  1,  p.  47 ; 
and   it   is   clear   that   the   County  Courts  being 
courts  for  the  trial  of   small  causes,  there  is  no 
reason  why  women  should  not  have  been  suitors, 
and  the  onus  is  on  the  other  side  of  showing  that 
they  were  excluded.    By  the  Statute  of  Marlebridge 
(52  Hen.  3,  c.  10),  religious  men  and  women  are 
exempted  from  attendance  at  the  tourn  and  hun- 
dred courts,  and  the  tourn  was  the  anfsient  County 
Court,  but  that  statute  only  relieves  them  from 
a  burden,  and  does  not  show  that  they  had  not 
a  right  to  be  there  if  they  thought  proper.     In 
Prynne's    Brevia    Parliamentaria    Rediviva,    pp. 
152-3,    several   instances    are   given    of    women 
having   executed   indentures   returning   members 
to  Parliament.     (He    produced   sevend   certified 
copies  of  these  indentures  from  the  Record  ofilce.) 
The  earliest  is  in  the  13  Hen.  4,  and  is  made 
between  the   sheriff   of  York  and  the  attorneys 
of    the    Earl    of    Westmoreland    and    of    Lucy 
Countess   of  -— ~.    A  portion    of   the    return   is 
illegible,  and  the  whole  of  the  title  of  the  lady 
cannot   be   read,  hut  it   is   clear   that   she  was 
a  woman.    The  next  is  in  the  2  Hen.  5,  which 
is  also  a  return  from  Yorkshire,  and  is  executed 
by  the  attorney  of  Margaret,  the  wife  of  Henry 
Vavasour.    The  next,  which  is  in  the  6  £dw.  6, 
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is  a  return  from  Surrey,  and  relates  to  a  borough, 
and  it  is  executed  by  Lady  Elizabeth  Copley, 
widow  of  Rojjer  Copley.  The  next  is  in  the  I  &  2 
Ph.  &  M.,  and  is  a  return  from  Surrey  executed  by 
Dame  Elizabeth  Copley,  and  states  that  she  had 
herself  elected  a  knight;  there  is  also  a  similar 
return  in  the  2  &  3  Ph.  &  M.  [Willf.s,  J.— She 
might  unquestionably  have  been  returning  officer.] 
That  would  not  account  for  the  first  return,  as 
it  is  executed  by  a  number  of  others.  The  next  is 
the  Aylesbury  case  in  the  14  Eliz.,  which  is  set  out 
in  Hey  wood  on  County  Elections,  256,  where  he 
cites  the  passage  from  the  4th  Institute,  p.  5, 
where  Lord  Coke  states  that  women  are  not 
entitled  to  vote,  but  Lord  Coke  may  have  been 
mistaken  in  that  instance  as  he  gives  many  in- 
stances of  persons  as  not  entitled  to  vote  who 
undoubtedly  were  entitled.  [Willes,  J.— Have 
you  found  any  instance  of  the  clergy  voting  before 
1664?]  No.  [Willes,  J.,  then  peradventure, 
Lord  Coke  was  right  when  he  wrote  that  the 
clergy  were  nonparties  to  the  elections  of  knights, 
citizens,,  and  burgesses.]  Peradventure  he  was 
wrong.  How  could  one  find  an  instance  of  a 
clergyman  voting?  There  would  be  nothing  to 
show  whether  the  persons  voting  were  clergymen 
or  not.  In  2  Lud.  Rep.  of  Controverted  Elections, 
13,  an  ancient  roll  is  set  out,  containing  the  names 
of  several  women,  and  it  was  used  in  a  disputed 
return  to  show  that  Uberi  tenentes  and  iiberi  burgences 
meant  the  same  thing,  and  would  go  to  show  that 
women  at  that  time  had  the  same  rights  as  men. 
Therefore,  as  men  and  women  in  ancient  times  took 
part  in  the  elections,  whatever  justified  men  being 
put  on  the  roll,  justified  women  being  there.  The 
next  question  is,  if  any  of  the  statutes  passed 
in  restraint  of  the  exercise  of  the  franchise  idtered 
this  state  of  things.  The  first  is  the  8  Hen.  5,  c.  7, 
which  enacts  that  knights  of  the  shires  shall  be 
chosen  by  people  dwelling  and  resident  in  the 
counties  whereof  every  one  of  them  shall  have  free 
land  or  tenement  of  the  value  of  40a.  by  the  year. 
[BoviLL,  C.  J.— Have  you  read  the  heading  of  that 
statute  ?  "  What  sort  of  men  shall  be  chosen,  and 
who  shall  be  chosen  knights  of  Parliament  ?  "]  That 
must  have  been  put  in  later,  and  in  the  old  statutes 
the  English  renderingin  many  cases  cannot  be  trusted 
but,  however  that  is,  the  heading  cannot  alter  the 
operative  words  of  the  statute.  In  any  case  it  does 
not  affect  the  argument,  as  it  is  a  statute  in  restraint 
of  the  franchise,  and  if  it  were  the  intention  to 
restrain  women  appropriate  words  would  be  used. 
There  are  other  statutes  in  pari  materia  which  it  is 
not  necessary  to  read,  but  to  which  precisely  the 
same  observations  apply,  viz.,  that  supposing  women 
had  the  franchise  the  words  are  large  enough  to 
include  them.    They  are  the  following: 

10  Hen.  6,  c.  2 ; 

7&8WiU.3,cc.4and25; 

10  Anne,  o.  23 ; 

2  Geo.  2,  0.  24 ; 

20  Geo.  3,  c.  17. 

There  are  very  many  statutes  in  which  the  word 
"  man  '*  is  used.  Where  it  must  include  "  women  '* 
as  in  criminal  statutes,  and  in  all  statutes  where  it 
-^ould  involve  no  absurdity,  it  is  used  in  its  generic 
sense.  By  the  Reform  Act  1832  (2  &  3  Will.  4,  c.  45) 
all  the  rights  of  the  40s.  freeholders  were  expressly 
reserved.  Sect.  18  limits  the  right  of  voting  in 
counties  in  respect  of  freeholds  for  life,  and  sect.  19 
confers  the  right  of  voting  in  respect  of  copyholds ; 
and  it  is  important  to  observe  the  distinction 
between  the  words  used  in  a  restrictive  sense  and 
those  used  when  conferring  the  franchise.  The 
words  in  sect.  18  are  that  "no  person  shall  be 
entitled  to  vote,"  &c.,  but  the  words  in  sect.  19, 
"  that  every  male  person  of  full  age,  &c.,  shall  be 
entitled  to  vote,"  &c.    The  Itegistration  Act  has 


no  bearing  on  the  question,  nor  has  the  Represen- 
tation of  the  People  Act  1867,  so  far  as  the40». 
freeholders  areconcerned,  as  their  rights  are  reserved. 
The  great  difficulty  in  the  way  of  the  appellant  is 
that  in  point  of  fact  women  have  not  voted 
for  hundreds  of  years,  but  if  the  right  ever 
did  exist  nonuser  would  not  take  it  away. 
The  next  question  is,  how  does  the  law  stand  as  to 
boroughs?  Hallam  says  in  his  Constitutional 
History,  cap.  13,  that  all  inhabitant  householders 
paying  scot  and  lot  and  local  rates  should  vote  for 
members  of  Parliament.  Women  might  be  bur- 
gesses, and,  therefore,  there  is  nothing  to  show  that 
they  might  not  vote.  The  23  Hen.  G,  c.  14,  alters 
the  mode  in  which  burgesses  for  cities  and  boroughs 
should  be  chosen,  but  uses  words  which  if  women 
were  then  entitled  to  vote  would  include  them.  If 
the  franchise  existed  the  statutes  would  not  take 
it  away,  though  if  it  did  not  exist  it  is  admitted 
that  the  statutes  would  not  confer  it  on 
women.  By  Lord  Romilly's  Act  (13  &  14  Vict, 
c.  21),  s.  4,  it  is  enacted  <'  that  in  all  Acts, 
words  importing  the  masculine  gender  shall  be 
deemed  and  taken  to  inelude  females,  and  the 
singular  to  include  the  plural,  and  the  plural 
the  singular,  unless  the  contrary  as  to  gender  or 
number  is  expressly  provided."  The  language  of 
that  Act  is  express,  that  the  male  shall  include  the 
female  unless  the  contrary  is  expressly  provided, 
and  that  Act  was  passed  after  the  Reform  AA:t  of 
1832.  The  words  "  male  person  "  in  the  Reform 
Act  do  expressly  exclude  women ;  but  in  the  Re- 
presentation of  the  People  Act  1867,  passed  with  a 
full  recollection  of  Lord  Romilly's  Act,  and  with  a 
full  apprehension  of  what  the  consequences  might 
be  the  word  '*  man  "  is  used,  which  does  not  ex- 
clude woman,  and  in  the  sections  of  the  same  Act 
comprising  the  new  franchises  the  expression  "  male 
person,"  is  substituted  for  man,  which  strengthens 
my  argument.  If  the  word  "  man  "  was  used  in  its 
generic  sense  of  course  it  would  include  women,  and 
if  it  was  used  as  importing  the  masculine  gender, 
then  by  the  force  of  Lord  Romilly^s  Act  it  would 
include  women.  If  then  the  word  "  man  "  inclndes 
"  women,"  the  only  remaining  question  is  if  women 
are  under  any  "  legal  incapacity."  There  is  nothing 
to  show  any  incapacity  but  non-user,  and  that  cannot 
affect  the  question  In  Oliw  v.  Ingram,  7  Mod.  263^  it 
was  held  that  women  might  vote  in  the  election  of 
a  sexton,  and  might  themselves  be  elected  sextons. 
In  R  V.  Stubbs,  2  T.  R.  395,  it  was  held  that  they 
might  be  overseers,  and  the  reason  given  is  that  the 
only  qualification  required  is  that  they  should  be 
substantial  householders.  In  Reg,  v.  Crosswaite,  17 
Ir.  L.  Rep.  N.  S.  157,  it  was  held  that  the  words 
"  Every  person "  included  women,  and  that  they 
might  vote  in  the  election  of  town  commissioners 
under  a  local  Act  That  decision  was  reversed  in 
the  Exchequer  Chamber,  but  only  by  four  judges 
against  three,  so  that  the  majority  of  the  Irish  judges 
were  in  favour  of  the  right :  (See  17  Ir.  L.  Rep. 
463.) 

Mellish,  Q.  C.  (22.  G.  WiUiams  with  him)  for  the 
respondent — ^The  question  must  depend  on  the  con- 
struction of  sect.  3  of  the  Representation  of  the 
People  Act  1867,  because  the  claim  is  to  vote  for 
the  city  of  Manchester,  which  was  first  represented 
under  the  Reform  Act  1832,  and  it  is  admitted  that 
that  Act  did  not  confer  the  franchise  on  women. 
In  construing  Acts  of  Parliament  the  consideration 
of  what  was  understood  to  be  law  at  the  time  the 
Act  was  passed  would  have  almost  the  same  weight 
as  what  actually  wus  the  law,  and  what  has  been 
received  to  be  the  law,  and  acted  upon  as  such 
from  time  immemorial,  is  the  strongest  evidence  of 
what  the  law  really  is,  unless  the  contrary  is  clearly 
shown.}|  The  first  question  in  this  case  is  if  the  woid 
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*'  man  "  aa  used  in  the  Representation  ot  the  People  | 
Act  includes  woman,  and,  secondly,  supposing  that 
it  does,  whether  a  woman  is  not  under  a  legal  inca- 
pacity.     Independently   of   Lord    Romilly's    Act 
there  could  be    no  question  as  to  what  "  man " 
meads,     and     if     the    court    can    see    that    it 
was    the    intention  of  the  Legislature  when  the 
Bepreaentation  of  the  People  Act  was  passed  that 
tiie  word  *'  man"  should  not  include  '*  woman,"  Lord 
Bomilly*8  Act  cannot  alter  it.    By  sects.  oGand  59 
of  the  Representation  of  the  People  Act  that  Act  is 
to  be  construed  with  the  Reform  Act,  and  that 
carries  it  back  in  construction  so  as  to  exclude  Lord 
Romilly's  Act.    How  can  tlie  two  Acts  be  read 
together  if   there  is  to  be  a   new  interpretation 
clause  ?     The  word  "  man  "  admits  of  two  construc- 
tions ;  it  may  be  used  in  a  generic  sense  in  oppo- 
sition to  angels  and  beasts,  as  applying  to  the  whole 
hnman  kind,  or  in  opposition  to  children  and  women, 
and  if  nsed  in  the  latter  sense  it  does  expressly  pro- 
Tide  that  only  such  persons  shall  haye  the  fran- 
chise    No  one  can  doubt  but  that  in  this  Act  the 
word  *'  man  "  is  used  instead  of  the  word  "  person,*' 
for  the  express  purpose  of  excluding  women.    In 
construing  Acts  of  Parliament  the  court  must  not 
driTe  away  their  common  sense  entirely,  and  the 
argument  on  the  other  side  is  really  an  argument 
for  the    respondent,  viz.,   that  in   all    the   early 
statutes  general  words  are  used  and  put  in  prac- 
tioe.     As  far  back  as  memory  goes  women  have  not 
▼oted.     Therefore  there  must  always  have  been  a 
general  incapacity.    Some  of  the  statutes  do  not  say 
that  idiots  and  minors  cannot  vote,  and  yet  they 
cannot,   because    there    is    an    incapacity  by  the 
common  law.    It  is  admitted  that  if  ever  women 
were  entitled  to  vote  they  are  entitled  now ;  but 
what  evidence  is  there  to  show  that  what  was  laid 
down  in  the  time  of  Lord  Coke  and  has  been  acted 
npon  ercr  since,  is  not  the  law?    The  return  pro- 
duced only  showed  that  some  women  signed  the  { 
indentures,  and  if  they  were  of  any  value  they 
would  not  .only  show  that  women  might  vote,  but 
also    that   a   married   women   could    appoint   an 
attorney,  and  6ould  vote  by  attorney.  These  women 
may  possibly  have  been  returning  ofacers,  and  it  does 
not  appear  Uiat  there  had  been  any  contest,  so  that 
probably  they  were  returns  of  uncontested  elections 
and  it  cannot  be  held  that  a  few  instances  of  such 
irregularities  as  these  should  override  modern  user. 
Then  the  dicta  of  the  judges  in  OUve  v.  Ingram  are  in 
f awour  of  the  respondents.    Probyn,  J.,  says  plainly 
that  women  were  not  entitled  to  vote  for  members 
of    Parliament,  and  Lee,   C.  J.,  in  his  judgment 
expressly  distinguishes  the  case  of  a  sexton,  and 
says  that  in  public  matters  women  are  not  entitled 
to  Tote.    As  it  is  clear  that  women  are  not  entitled 
to   vote  under  the  Reform  Act,  it  would  be  an 
absurdity  that  in  respect  of  one  qualification  a 
woman  should   be  entitled  to  vote,  and   not   in 
respect  of  another,  though  either  would  entitle  a 
man  to  vote ;  and  if  it  had  been  the  intention  of  the 
liCgislature  to  give  votes  to  women,  it  would  have 
been  done  by  some  one  clause  that  would  meet  all 
the  cases.    This  point  has  already  been  decided  in 
Scotland,  where  the  judges  held  that  women  were 
legally  incapacitated  from  voting,  and  that  it  would 
be  against  public  policy  to  hold  that  they  were  en- 
itl^  to  vote,  and  therefore  that  Lord  Romilly's 
Act  did  not  apply. 

Coleridge  in  reply.— The  common  law  of  Scotland 
is  different  from  the  common  law  of  England,  and 
is  founded  on  the  civil  law,  which  expressly  excluded 
women ;  therefore  that  case  is  no  authority  in  this 
court.  It  is  for  the  other  side  to  show  that  the 
half   of   mankind  which  by  Lord  Romilly's  Act 


is  included  in  the  word 
chised. 


"man,"   is  not  enfran- 


BoYiLL,  C.  J.— This  is  a  case  of  such  general 
importance  that  we  will  take  till  Monday  morning 
to  consider  our  judgment. 

Nov.  9. — ^BoviLL,  C.  J.— In  this  case  it  is  quite 
unnecessary  to  consider  the  question  whether  it  is 
desirable  that  women  should  possess  the  franchise 
of  voting  at  the  election  of  members  of  Parliament ; 
what  we  have  to  determine  is  whether  by  law  they 
now  possess  that  right.    In  the  present  case  it  is 
agreed  that  the  right  of  the  appellant  to  be  placed 
on  the  list  of  voters  for  the  borough  of  Manchester 
must  depend  upon  the  construction  to  be  placed 
upon  the  Representation  of  the  People  Act  18G7, 
and  under  that  statute  two  questions  arise,  one 
whether  women   are   included    under   the  words 
"every   man,"   and    the   other   whether    women 
are    "  subject    to    any     legal     incapacity.**       If 
women    are   not   included   in    the   terms  of   the 
Act,  or  are  so  incapacitated,  then  our  judgment 
must  be  in  favour  of  the  respondent.-   Upon  the 
question  of  whether  they  are  incapacitated,  Mr. 
Coleridge,  on  the  part  of  the  appellant,  contended 
that  women  had  a  right  to  the  franchise 'at  common 
law,  that  nothing  had  taken  it  away  from  them, 
and  that  they  were,  therefore,  not  incapacitated 
from  voting ;  and,  indeed,  in  the  first  instance,  I 
rather  understood  him  to  contend  that  the  present 
appellant  was  entitled  to  the  franchise  as  a  common 
law  right.    Though  he  fully  argued  the  question, 
the  appellant  has  failed  to  produce  before  us  any 
reported  decisions  of  any  court   in  favour  of  the 
right  of  women'  to  exercise  the  franchise  of  voting 
for  members  of  Parliament.  With  the  exception  of  one 
of  the  cases  which  were  referred  to  in  the  7th  Mod. 
Mr.  Coleridge  was  obliged  to  admit  that  for  several 
hundred  years  there  was  no  instance  to  be  found 
of  the  exercise  by  women  of  any  such  rights.    This 
al6ne  is  sufficient  to  raise  a  very  strong  presumption 
against  the  existence  of  the  right  in  point  of  law. 
It  is  quite  true  that  a  few  instances  have  been 
brought  before  us  where  in  ancient  times,  as  in  the 
reigns  of  Henry  IV.,  Henry  V.,  and  Edward  VI., 
women  appear  to  have  been  parties  to  the  return  of 
members  to  Parliament,  and,  probably,  other  in- 
stances may  be  found  in  early  times  not  only  o£ 
women  having  voted,  but  of  their  having  assisted 
in  the  deliberations  of  the  Legislature,  and,  indeed, 
it  is  mentioned  by  Selden  in  his  "  Collected  Works," 
that  there  were  records  to  show  that  they  did  so. 
But  these  instances   are  comparatively  of   little 
weight  as  opposed  to  the  long  and  uninterrupted 
usage  of  the  country  for  several  centuries,  which 
has  been  commonly  received  and  acquiesced  in  as 
the  law.    This  raises  a  strong  presumption  of  what 
the  law  is,  and  at  least  throws  on  those  who  question 
it  the  burden  of  showing  that  the  law  is  not  what  it 
has  been  understood  to  be.    The  statute  52  Hen.  B, 
c.  10,    relieving  women  from  attendance  at  the 
sheriff's  court,  and  the  instances  included  in  the 
books  of  the  borough  of  Lyme  Regis,  and  men- 
tioned in  2nd  Luders,  by  no  means  prove  that  they 
were  entitled  to  vote,  or  did  vote  at  the  elec- 
tions.   The  record  produced  of  the  time  of  Philip 
and  Mary  showed  that  Dame  Copley  was  par^ 
to  an   indenture,   as   returning  officer,   and  this 
possibly  may  be  an  explanatory  of  the  return  of  a 
member  for  Gatton  in  the  reign  of  Edward  FV. 
The  same  observation  applies  to  the  instance  of  Lady 
Packington,  who  had  joined  in  the  return  for  Ayles- 
bury, as  it  appears  from  7  Mod.  268,  that  the  precept 
was  directed  to  her  as  lady  of  the  manor,  to  return  two 
members  to  Parliament.    With  regard  to  the  case 
mentioned  in  the  report  of  the  case  of  Olive  v. 
Ingram,  7  Mod.,  which  appears  to  have  been  cited 
from  a  manuscript  report  by  Mr.  HakewcU,  the 
statement  of  this  is  varied  in  different  parts  of  the 
report,  and  although  the  argument  was  several  times 
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adjourned,  it  does  not  appear  that  anything  reliable 
could  be  discoTered  respecting  ic ;  it  is  not  even 
mentioned  in  the  report  of  the  same  case  by  Sir 
John  Strange,  and  I  think  that  as  little  weight  is 
to  be  attached  to  it  as  to  the  book  in  whicii  it 
is  found.  If  there  were  any  such  decisions  as 
those  said  to  have  been  decuied  in  the  time  of 
James  I.,  it  is  difficult  to  understand  why  no  further 
notice  or  trace  of  them  should  be  found,  and  why 
they  should  not  have  been  acted  upon.  At  this 
distance  of  time  we  have  not  the  means  of  ascer- 
taining accurately  the  particulars  of  this  case,  nor 
xmder  what  circumstances  the  returns  that  have 
been  alluded  to  were  made,  or  whether  any  questions 
were  ever  raised  respecting  them.  The  decisions 
as  to  what  offices  women  may  hold,  or  whether 
they  come  within  the  description  of  the  par- 
ticular statutes,  do^  not  materially  assist  us  in  this 
case.  On  the  other  hand.  Lord  Coke,  in  the  4th 
Inst.,  p.  5,  treats  it  as  clear  law  that  from  the 
time  of  James  I.,  women  were  incapacitated  from 
voting,  and  in  the  case  of  Olive  v.  Ingram  the 
majority  of  the  judges  seem  to  have  been  of  the 
same  opinion.  In  the  work  of  Serjeant  Heywood, 
who  was  well  acquainted  with  election  law,  pub- 
lished in  1812,  women  are  classed  as  amongst  those 
who  are  incapacitated  from  voting,  and  the  same 
Tiew  has  been  accepted  by  Hallam  and  others  in 
modern  times,  and  was  to  some  extent  recognised 
in  the  Act  of  1832  by  the  Legislature,  when  they 
conferred  the  franchise  for  boroughs  on  '*male  per- 
sons." There  can  be  no  doubt  that  at  the  time  of 
the  pasting  of  the  Act  of  1867,  the  common  under- 
standing of  lawyers  and  laymen  was,  that  women 
were  incapacitated  from  voting;  the  Legislature 
must  therefore  be  assumed  to  have  acted  under  that 
impression,  and  the  56th  section  of  the  Act  expressly 
reserves  all  laws,  customs,  and  enactments  then 
in  force.  Mr.  Coleridge  has  forcibly  contended  that 
if  women  were  ever  entitled  to  the  franchise, 
nothing  has  occurred  to  take  it  away ;  but  then  if 
nothing  has  taken  it  away,  the  fact  of  it  not  having 
been  asserted  or  acted  on  for  some  oenturies,  raises 
a  strong  presumption  against  its  having  legally 
existed,  and  considering  that  there  is  no  direct  re- 
ported decision  or  authority  that  can  be  produced  in 
favour  of  the  right,  that  there  are  l£e  opinions 
against  it  to  which  I  have  referred,  and  Uiat  there 
has  been  so  long  and  uninterrupted  an  usage  to  the 
contrary,  I  come  to  the  conclusion  that  there  is  no 
such  right,  and  that  women  are  leg^y  incapaci- 
tated from  voting  within  the  meahing  of  the  3rd 
section  of  the  Bepresentation  of  the  People  Act 
1867.  Assuming,  however,  that  the  claimant  was 
not  leg^ly  incapacitated  within  the  meaning  of 
that  statute,  the  question  would  then  arise  whether 
the  franchise  has  been  conferred  on  women  by  that 
Act,  and  by  force  of  the  provisions  of  Lord  Romilly *s 
Act.  This  depends  upon  the  proper  construotion  to 
be  placed  upon  the  3rd  section  of  the  Bepresenta- 
tion of  the  People  Act  1867,  which  enacts  that  every 
man,  with  certain  qualifications,  shall  be  entitled  to 
the  franchise.  By  the  13  &  14  Vict.  c.  21,  s.  4^  it  is 
enacted  that  all  words  importing  the  masculine 
gender  shall  be  deemed  and  taken  to  include  all 
females,  and  the  singular  to  include  the  plural,  and 
the  plural  the  singular,  unless  the  contrary  as  to 
the  gender  or  number,  is  expressly  provided.  In 
construing  the  Srd  section  of  the  Bepresentation  of 
the  People  Act  1867,  regard  must  be  had  to 
the  whole  of  the  enactment  with  a  view  to 
ascertain  whether  the  word  man  is  used  in 
the  sense  of  person,  or  is  equivalent  to  the 
expression  '*  male  person."  By  the  56th  section  of 
that  Act  it  is  provided  that "  the  franchisesconf erred 
by  this  Act  shall  be  in  addition  to,  and  not  in  sub- 
stitution for,  any  existing  franchises ;  but  so  that  no 
person  shall  be  entitled  to  vote  for  the  same  place  in 


respect  of  more  than  one  qualification,  and  subject 
to  the  provisions  of  this  Act,  all  laws,  customs,  and 
enactments   now    in   force  conferring   any    ri^ht 
to  vote,  or  otherwise  relating  to  the  rei^esentatioa 
of  the  people  in  England  and  Wales,  and  the  regis- 
tration of  persons  entitled  to  vote  shall  remain  in 
full   force,  and  shall  apply  as  nearly  as  circum- 
stances admit  to  any  person  hereby  authorised  to 
vote,  and  shall  also    apply  to  any   constituency 
hereby  authorised  to  return  a  member  or  members 
to  Parliament,  as  if  it  had  heretofore  returned  such 
members  to  Parliament,  and  to  the  franchises  hereby 
conferred,  and  to  the  registers  of  voters  hereby  re* 
quired  to  be  formed."  By  the  59th  section  it  is  enacted 
that  **  This  Act,  so  far  as  is  consistent  with  the  terms 
thereof,  shall  be  construed  as  one  with  the  enact- 
metits  for  the  time  being  in  force  relating  to  the 
representation  of  the  people  and  with  the  Begistra- 
tion  Acts."    By  the  Act  of  1832  the  occupation 
franchise  in  boroughs  is  expressly  given  to   male 
persons  who  shall  be  qualified  as  therein  mentioned, 
and  by  the  33rd  section  it  is  enacted  that  no  other 
person  is  to  be  entitled  to  vote  for  a  borough,  except 
in  respect  of  certain  rights  conferred  by  that  Act, 
«  or  as  a  burgess  or  freeman,  or  as  a  freeman  and 
liveryman,  or  in  the  case  of  a  city  or  town  being  a 
county  itself,  as  a  freeholder  or  burgage  tenant  as 
hereinbefore  mentioned."    It  is  perfectly  (dear  that 
women  would  not  be  entitled  to  the  franchise  under 
that  Act,  and  as  the  two  Acts  are  to  be  constmed  as 
one,  we  should  endeavour  as  far  as  possible  to  plaee 
such  a  construction  upon  the  late  Act  as  would 
make  it  consistent  with  the  provisions  of  the  former 
statute.    There  is  no  doubt  that  in  many  statutes 
<*  maa "  may  properly  be  held  to  mean  a  woman, 
whilst  in  others  it  would  be  ridiculous  to  snppooe  it 
was  used  in  any  other  sense  than  as  designating  the 
male  sex.    One  must  look  at  the  subject-matter  as 
well  as  to  the  general  scope  and  language  of  the 
provisions  of  the  late  Act,  in  order  to  ascertain  the 
meaning  of  the  Legislature.    I  do  not  collect  from 
the  language  of  the  Act  that  there  is  any  intention 
to  alter  the  description  of  the  persons  wIki   aie 
to  vote,  but  I  should  conclude  the  object  was  to 
deal  with  their  qualifications,  and  if  so  important  an 
alteration  was  intended  to  be  made  as  to  extend 
the   franchise   to   women,   who   had   not    beiofe 
enjoyed  it,  and  were   in  fact   excluded  from    it 
by  the  terms  of  the  Beform  Aet,  it  could  hardly 
be  supposed  that  the  Legislature  would  have  made 
it  by  using  the  term  man ;  indeed  in  the  very  next 
Act  which  was  intended  to  apply  to  and  extend  the 
Factory  Acts,  women  and  feniales  are  expressly 
included.    The  condusion  at  which  I  have  arrived 
is,  that  the  Legislature  used  ^  man "  in  the  same 
sense  as  **  male  persons  "  in  the  former  Act,  and 
this  word  was  intentionally  used  in  order  to  deag- 
nate  expressly  the  male  sex,  and  that  it  amounts 
to  an  express  enactment  and  provision  that  every 
man,  as  distinguished  from  woman,  possessing  tfa!» 
qualification  was  to  have  the  frandiise,  and  in  that 
view  Lord  Bomilly's  Act  does  not  apply  to  this  case, 
and  will  not  extend  the  meaning  of  the  word  "^  man," 
so  as  to  include  *'  women."    Upon  this  part  of  the 
case  the  decision  of  the  Court  of  Session  in  SootUmd 
is  also  in  point,  and  in  that  decision  I  entirely 
concur.    On  both  grounds,    therefore,   first,  that 
women  were  legally  incapacitated  from  voting  for 
members  of   Parliament;  and,  secondly,  that  the 
section  is  limited  to  men,  and  does  not  extend  to 
women ;  I  think  women  are  not  entitied  to  the 
franchise,  and  the  decision  of  the  revising  hanietsr 
must  be  confirmed  in  this  and  the  ether  cases  wliich 
depend  upon  it.    It  is  not  a  case  in  which  costs 
should  be  allowed. 

WiLLES,  J.~I  am  of  the  same  opinion^     The 
application  of  Lord  Bomilly's  Act,  which  is  songiit 
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to  be  relied  on  by  the  appellant,  appears  to  me  tu  be 
a  rery  Btraincd  one  indeed.    It  is  not  easy  to  con- 
oare  that  the  framer  of  that  Act,  when 'he  used 
the  word  "  expressly,"  meant  to  say  that  that  which 
is  necessarily  implied  from  language  is  not  expressed 
1^  that  language.    To  hold  that  would  be  certainly 
to  strain  the  language.    Still  less,  as  it  appears  to 
me,  is  it  conceivable  that  the  framer  of  the  Act 
meant  to  exclude  the  operation  of  the  rule  of  good 
sense,  and  grammar,  and  law,  that  general  words 
are  to  be  restrained  in  their  application  to  the  par- 
ticular subject-matter  with  which  the  speaker  or 
writer  is  dealing.    One  does  not  require  to  refer  to 
the  qualities  of  the  person  who  is  supposed  to  have 
drawn  that  Bill,  for  the  purpose  of  arriving  at  this 
ooDcIusion.    Now,  apply  this  to  the  present  case, 
and  remember  that  the  Act  which  we  have  to  con- 
strue not  only  by  the  express  provision  of  the  56th 
section,  but  also  according  to  the  ordinary  rule  that 
it  is  to  be  construed  along  with  the  previous  Acts, 
beginning  with  the  great  Act  of  the  2  Will.  4, 
and  the  result  is  this,  that  the  Legislature,  up 
to  the  passing  of  the  Act  of  1867,  was  unques- 
tionably dealing  with  men  in  the  sense  of  human 
beings  of  the  male  sex ;  it  was  pronouncing  in  what 
fonn  the  qualification  should  entitle  such  individual 
members  of  mankind  to  vote  at  Pariiamenary  elec- 
tions; and  without  going  through  the  Act  of  1*867, 
as  it   is    not   necessary,  there   is  nothing   from 
the  beginning  to  the  end  of  the  Act,  with  the  ex  ■ 
oeption  of  course,  if  it  be  an  exception,  of  the  sec- 
tion in  question,  to  show  that  the  attention  of  the 
Legislature  was  diverted  from  the  question  of  what 
qualification  should  be  required  by  the  person  who 
should  vote,  to  the  question  as  to  whether  the  ca- 
pacity of  individuals  to  vote  should  be  extended  to 
a  larger  class  of  individuals.    Throughout  the  Act 
of  1867  the  Legislature  is  dealing  not  with  individual 
or  personal  capacity,  but  with  qualification.    That 
seems  to  me  to  be  the  plain  answer  to  the  notion 
that  Lord  Romilly's  Act  can  make  any  difference  in 
the  case.  Lord  Romilly's  Act  is  wholly  inappUcable 
to  the  case  of  an  Act  which  speaks  for  itself,  and 
when  construed  by  the  rule  to  which  I  have  referred. 
If  necessarily  limited  in  its  application,  and  does  not 
extend  to  the  enlargement  of  the  class  of  individuals 
in  respect  of  capacity.    Therefore,  assuming  that  it 
were  made  out  that  women  would  have  had  a  right 
to  vote  by  the  common  law,  independently  of  any 
statute,  if  they  had  not  been  restricted  by  some 
statute,  it  would  require  further  argument,  as  it 
tuppears  to  me,  to  establish  that  modern  legislation 
had  the  effect  of  doing  away  with  the  restriction 
imposed,  if  it  was  a  restriction  imposed,  by  the 
Reform   Act;    and    the   arguments   have   failed 
to  satisfy  me  that  the  restriction,  if  it  be  a  restric- 
tion, had  been  removed  either  by  the  Act  of  1867 
taken  by  itself,  or  the  Act  of  1867  coupling  with  it 
Lord  Romilly's  Act.    It  certainly  does  appear  to 
me  that  my  Lord  (^hief  Justice  is  further  right 
when  he  says  that  assuming  Lord  Romilly's  Act  to 
apply  and  to  be  applied  in  the  form  and  manner 
suggested  on  the  part  of  the  appellant,  that  it 
would  not  work  the  change  desired  in  favour  of 
women ;  because  the  Act  of  1867  does  expressly  say 
in  so  many  words  that  persons  under  legal  inca- 
pacity shidl  not  have  a  vote  under  that  Act,  and 
because  women  are  under  a  legal  incapacity  they 
aie  not  entitled  to  vote.    What  was  the  origin  of 
that  incapacity  it  is  unnecessary  to  go  into  at  all  at 
large,  but  I  must  protest  against  its  being  supposed 
that  the  exclusion,  or,  more  properly,  the  exemption, 
of  women  in  this  respect  was  at  all  founded  on  any 
underrating  of  the  capacity  of  their  sex  in  point  of 
intellect  or  in  point  of  worth.     It  would  be  entirely 
inconsistent  with  what  is  one  of  the  great  glories  of 
drilisation — the  respect  and  honour  that  are  paid  I 
to  the  fair  sex.    It  is  not  a  mere  compliment  of  my  J 
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own,  but  it  ¥rill  be  found  in  history  that  the  ques- 
tion is  one  which  appears  to  have  excited  intereBt 
and  to  have  agitated  the  minds  of  the  Legislature 
from  a  very  early  period,  and  will  be  found,  no 
doubt,    to   have    had    its    origin   in   the   exclu- 
sion  of   women   from   popular   assemblies;   and, 
without  taking  up  time  by  referring  to  it  at  liurge 
I  may  refer  to  the  2nd  Selden,  1083,  in  which  it  i» 
shown  that  in  more  ancient  and  less  civilised  times 
women  were  admitted  to  popular  assemblies,  but 
that  afterwards,  in  course  of  time,  it  was  con- 
sidered—leaving out  the  respect  due  to  tiie  sex 
— ^inconsistent   with    decorum   that    they   should 
any  longer  take  part  in  such  proceedings;   and, 
accordingly,  they  were  ejected,  and  he  adds  that  it 
was  so  by  the  civil  law  and  by  the  canon  law,  whicii 
has  excluded  women  from  public  functions  in  more 
than  one  remarkable  particular.    WiUi  reference  to 
the  civil  law,  I  might  add  a  reference  to  the  work 
of  Sir  Patrick  Colquhoun  on  the  Roman  Civil  Law, 
vol.  1,  p.  6^.  in  which  there  are  many  us^ui  com- 
parisons between  the  Roman  Civil  Law  and  our  own ; 
and  that  writer  may  be  added  to  the  list  of  those 
who  bear  testimony  to  the  opinion  that  women  are 
incapacitated  from  vodng  by  the  common  law.  Then 
to  come  on  to  the  work  referred  to  by  my  Lord,  ia 
Selden's  collected  works,  vol.  8,  p.  10,  which  relates 
to  the  assemblies  of  the  ancient  Britons  in  the  time 
of  the  Druids,  and  in  which  it  is  stated  that  no  dis- 
tinction of  sex  was  recognised,  and  at  which  womea 
did   take   part.     But  coming   down  to  a  some- 
what later  period,  that  of  the  Saxons,  which  is 
noticed  in  page  18  of  the  same  work,  it  becomes 
obvious  that  in  their  days  women  could  not  take  a 
part  in  popular  assemblies,  because  no  one  was 
allowed  to  take  any  part  in  them  unless  armed,  and 
no  one  could  be  armed  except  by  the  vote  of  the 
assembly  ;   and  a  passage  is  cited   from    Selden 
which  resembles  the  assumption  of  arms  to  the 
assumption  of  the  toga  viriHs,  and  Selden,  in  citing 
that  passage,  likens  it  to  the  modem  knighthood, 
and  although  unquestionably  in  foreign  countries  it 
was  allowed  to  women,  and  although  women  are 
treated  with  that  chivalrous  honour  which  actuated 
the  knights,  there  is  no  such  extension  in  our  times, 
because  it  appears,  in  the  case  of  land  held  by 
knight  service,  although  women  were  capable  of 
taking  such  land  by  descent,  they  were  not  cajMible 
of  p^orming  the  service,  and  were  obliged  to  do 
so  by  deputy :  (Co.  Litt.  70  6.)    And  even  in  the 
case  of  the  constable,  that  was  referred  to  as  one 
of  the  public  functions  probably  which  women  are 
shown  to  have  exercised,  as  contended  on  the  part 
of  the   appellant,  it  appears,  on  turning  to  the 
authority  for  that,  that  the  reason  given  was  be- 
cause a  woman  could  and  ought  to  appoint  a  deputy 
to  perform  the  duties  in  her  stead.    To  come  down 
a  little  later,  Mr.  Eemble,  in  his  ^Saxons  in  Eng- 
land," writing  with  the  great  light  that  has  be^ 
thrown  upon  the  subject,  first  by  Selden,  and  bj 
the  researches  of  others,  in  pages  185, 196,  and  19S 
of  the  first  volume,  d^s  with  the  description  of 
the  assemblies  in  Anglo-Saxon  times,  and  at  p.  198 
he  refers  to  a  series  of  records,  containing  traces 
very  much  of  the  same  character  as  tiiose  referred 
to  by  Mr.  Coleridge  in  respect  of  the  returns  of 
members  of  Parliament  by  election ;  but  he  by  no 
means  draws  the  conclusion  therefrom  that  women 
in  those  times  could  take  any  part  in  popular  assem- 
blies, and  he  explained  the  fact  that  abbesses  were 
mentioned  in  the  records,  on  the  ground  of  their 
assisting,  as  the  judges  do  in  the  HouBe  of  Lords, 
without  having  any  voice  therein,  and  assisting  in 
questions  affecting  their  convents,  the  presence  of 
certain  great  ladies  was  allowed  on  the  ground  that 
the  Queen  was  probably  present  with  the  King  and 
the  council,  and  their  names  were  put  in  the  returns 
by  way  of  compliment.    I  know  I  am  not  speaking 
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incorrecttj  with  reference  to  one  instance  within 
my  personal  knowledge.  I  know  that  in  one  in- 
stance, and  I  believe  there  are  many,  it  was  not  un- 
usnal  for  persons  who  were  present  when  the  inden- 
tures returning  members  were  signed,  to  be  asked 
to  sign  them,  tiiough,  in  fact  they  were  not  electors ; 
and  it  will  be  found  questions  hare  arisen  more 
than  once  on  the  point,  whether  the  returns  by  such 
indentures  were  invalidated  by  people  who  were  not 
enfranchised  having  signed  them.  The  conclu- 
sion seems  to  have  been  that  they  were  suffi- 
cient if  the  returning  officer  was  in  fact  the 
proper  returning  officer  and  the  persons  appearing 
as  representing  the  electors  were^  not,  in  fact, 
electors.  Now  I  would  come  down  to  a  still  more 
recent  period,  and  I  will  say  a  word  with  respect  to 
what  was  much  relied  upon,  namely,  to  the  fact 
that  women  must  form  a  portion  of  the  suitors  at 
the  sheriffs'  court.  Suppose  that  they  might  be 
present,  could  they  act  as  suitors  ?  Could  they  act, 
for  instance,  as  judges  ?  Apparently  not,  because 
we  know,  not  only  from  observation,  and  there  does 
not  need  authority,  that  women,  with  the  single  ex- 
ception I  have  referred  to,  could  not  act  as  jurors, 
and  I  should  add  the  case  where  a  woman  capitally 
convicted  pleads  that  she  is  with  child  in  bar  of 
eixecution.  In  all  other  cases  women  could  not  sit 
as  jurors.  Therefore,  if  women  might  be  present 
as  suitors,  women  could  not  exercise  those  public 
functions  which  men  could  exercise.  It  should  seem 
that  women  are  generally  excluded,  and  Lee,  C.  J., 
seems  to  have  thought  when  he  thought  the  matter 
over  in  the  case  in  7th  Modem,  that  women  were 
exempt  from  the  exercise  of  functions  of  a  public 
character.  There  is  one  other  matter  to  which  I 
think  reference  ought  to  be  made.  We  have  it  that 
in  these  instances  women  appear  to  be  excluded.  I 
will  not  recite  the  authorities  to  which  my 
Lord  has  referred  in  his  judgment,  but  nobody 
of  authority  has  asserted  the  contrary  in  respect 
of  women,  and  when  I  say  nobody  I  mean 
nobody  within  those  limits  to  which  our  atten- 
tion ought  to  be  directed,  as  lawyers  dealing 
with  this  question  as  a  question  of  law.  Now,  let 
us  see  whether  some  light  may  not  be  thrown  upon 
the  subject  from*  a  neighbouring  quarter.  We  have 
hitherto  been  dealing  with  ths  question  whether 
women  have  a  right  to  be  represented  in  the  House 
of  Commons,  but  nothing  wbb  said  of  women  being 
represented  in  the  House  of  Iiords.  Take  the  case 
which  was  referred  to  in  the  course  of  the  argument; 
take  the  case  of  a  peeress  in  her  own  right,  who,  if 
she  were  of  the  opposite  sex,  would  he-entitled  to  a 
seat  and  vote  in  Parliament ;  can'  she  sit  in  the 
House  of  Peers  ?  No,  certainly  not ;  she  can  neither 
vote  in  person  nor  by  proxy.  Oth^  privileges  of 
peeresses  she  has,  and  the  most  remarkable  one  is 
that  of  being  tried  by  her  peers,  which  is  probably 
referable  to  statute.  Now  what  is  her  condition  in 
respect  of  being  represented  ?  It  was  thought  at 
one  time  that  a  peeress  could  not  go  unrepresented 
in  case  she  were  married^  and  that  her  husband 
should  become  a  peer  in  her  right,  and  if  there  were 
issue  they  would  be  tenants  by  the  courtesy.  And 
the  authority  for  that  will  be  found  in  Co.  Litt.  29  b., 
where  he  refers  to  a  record,  but  adds  that  his  readers 
must  form  their  own  judgment  as  to  whether 
the  law  is  so  or  not.  There  is  appended  to 
that.  Lord  Hale's  note,  from  which  it  seems 
dear  that  Lord  Hale  thought  that  after  issue 
born  the  husband  would  have  the  right,  or  might 
have  the  right.  That  is  remarkable,  because  it 
must  have  l^n  from  some  notion  that  the  peerage 
involved  the  right  to  be  represented,  and  so  the 
wife  would  delegate  the  right  to  her  husband, 
because  she  had  no  such  right  herself.  And  in  the 
note  in  Mr.  Hargreave's  book  upon  the  reference  ia 
Co.;Litt.  29  b,;and  the]note_in.Butler  326  a,  it  is 


shown  that,  although  in  this  country,  and  also  in 
France,  it  was  at  one  time  thought  there  might  be 
such  a  representation  of  the  vote  by  the  husband, 
yet,  to  use  the  expression  in  the  latter  note,  such 
right  is  now  extinct.  Considering  that  we  do  not 
recognise  negative  prescription  in  doing  away  with 
laws  as  once  established,  it  would  be  more  correct, 
perhaps,  to  say  that  the  notion  of  such  a  right 
having  existed  is  now  exploded.  Can  there  be  any 
substantial  difference  in  the  case  of  a  woman  who 
is  one  of  a  body  that  originally  had  a  right  to  be 
present  at  a  popular  assembly,  but  who  in  modem 
times,  for  the  sake  of  preventing  tumult  and  rioting, 
would  be  obliged  to  choose  one  of  their  body  to 
represent  them  ?  Can  there  be  any  greater  reason 
for  a  woman  having  that  right,  than  for  a  woman 
having  her  right  in  respect  of  a  peerage  to  be 
present  and  to  represent  her  interests  in  Ulc  Upper 
House?  I  am  unable  to  see  any.  The  exclusion 
of  women  to  vote  as  peeresses  appears  to  be  refer- 
able to  one  cause,  namely,  that  in  modem  and  more 
civilised  times,  out  of  respect  for  women  and  decorum, 
not  out  of  disrespect,  or  by  reason  of  any  prejudice 
against  them  as  being  weaker  in  intellect,  or  unfitted 
in  any  other  qualities  which  would  enable  them  to 
act,  they  are  excluded  from  taking  any  part  in 

?ublic  assemblies,  or  the  election  of  members  thereto, 
n  either  point  of  view,  therefore,  whether  I  constrae 
the  Act  of  1867  as  a  part  of  the  modem  statutes 
dealing  with  the  qualification  of  male  persons,  or 
treating  the  Act  of  1867  as  standing  by  itself,  look- 
ing upon  women  as  being  under  a  legal  incapacity, 
as  children  -are  under  a  legal  incapacity,  I  come  to 
the  conclusion  that  this  appeal  should  not  prevaiL 
However,  I  entirely  agree  with  my  Lord,  that  con- 
sidering the  importance  of  the  question,  there  should 
not  be  any  costs. 

Byles,  J. — ^I  am  of  opinion  that  the  revising  bar- 
rister was  right  in  expunging  this  lady's  name  from 
the  list.  I  arrive  at  that  conclusion  in  two  ways. 
First,  I  think  it  clear  from  the  words  of  the  Act 
30  &  61  Vict.  c.  102,  that  the  word  <<  man  "  in  sect.  3 
does  not  include  woman,  but  is  confined  to  a  man  in 
the  ordinary  and  proper  signification  of  that  word. 
No  doubt  the  word  "  man "  in  a  scientific  treatise 
on  zoology,  or  fossil  organic  remains,  would  include 
men,  women,  and  children  as  constituting  the 
highest  order  of  vertebrate  animals.  It  is  also  used 
in  an  abstract  and  general  sense  in  philosophical  or 
religious  disquisitions.  But  in  almost  every  other 
connection  the  word  '*  man  '*  is  used  in  contradis- 
tinction to  "woman."  Certainly  this  restricted 
sense  is  its  ordinary  and  popular  sense.  Now  it  is 
a  well  known  rule  in  the  construction  of  statutes 
tbatf  as  they  are  passed  for  the  guidance  of  the 
people,  their  language  is  to  be  construed  in  its 
ordinary  and  popular  sense.  But  aU  doubt  is  re- 
moved by  reference  to  the  Beform  Act  1833 
(2  WilL  4,  c.  45),  where,  in  a  similar  connection, 
instead  of  the  word  "  man  "  we  find  the  expression 
"  male  person ; "  for  another  rule  of  constroction  is 
that  acts  in  pari  infiUsrid  are  to  be  construed 
together  and  to  receive  the  like  construction.  And 
this  is  not  only  the  general  rule  of  construction,  but, 
by  the  59th  section  of  this  Act  expressly  applied  to 
the  two  Acts  now  under  consideration ;  for  sect.  89 
expressly  enacts  that  this  Act  shall  be  construed  as 
one  with  the  enactments  for  the  time  being  in  force 
relating  to  the  representation  of  the  people.  And 
though  i^e  are  not  at  liberty  to  construe  an  Act  of 
Parliament  by  reference  to  the  debates  upon  it  in 
the  Legislature,  yet  it  is  impossible  to  suppose  that 
Parliament,  while  dealing  with  qualifications  and 
qualifications  only,  by  the  variation  of  a  phrase 
(which  at  the  least  may  convey  the  same  meaning, 
as  its  predecessor  in  the  Reform  Act)  intended  to 
admit  to  the  poU  another  half  of  the  population. 
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liMtly,   the  consequence    of  such  a  construction 
would  be  that,  "women  would  in  many  cases  be 
admitted  to  the  newly  created  franchises,  but  not  to 
the  old  ones,  without  any'  reason  for  the  distinction. 
Independently,  therefore,  of  what  is  called  Lord 
Bomilly's  Act  (13  &  14  Vict.  c.  21)  it  is  plain  that 
the  word  **  man  "  does  not  in  the  recent  Reform  Act 
oomprdiend  women.    But  the  statute  18  &  14  Vict, 
does  not,  as  it  appears  to  me,  create  any  insuper* 
able  difficulty.    It  enacts  in  sect.  4  that,  in  all  Acts 
of  Parliament  words  importing  the  masculine  gender 
shall  be  deemed  to  include  females,  unless  the  con- 
traiy  be  expressly  provided.    The  statute,  on  the 
appellant's  construction,  would  have  created  the 
same  difficulty  if  the  expression  *'male  person" 
had  been  continued  to  be  used.    The  difficulty,  if 
any,  is  created  by  the  use  of  the  word  "  expressly.'* 
But  the  word  does  not  necessarily  mean  "  expressly 
excluded  by  words.*'    On  the.  contrary,  where  that 
is  meant  by  the  statute,  the  statute  says  so,  as 
in  the  next  sentence,   where  it  is  insisted  that 
the  word    "  county "    shall    include    county   of 
city,   or   town,    unless    the    extended    meaning 
is  expressly   excluded    by    words.     And    accord- 
mgly  it  is  so  excluded    by  sect.  61  of  the  last 
Beform  Act.     The  word  "  expressly  "  often  means 
no  more  than  plainly,  clearly,  or  the  like ;  as  will 
app^  on  referee  to  any  English  dictionary.  And 
reading  the  first  Reform  Act  with  the  last  Reform 
Aet,  as,  by  the  laat  Reform  Act  itself  (s.  59)  we 
are  directed  to  do,  I  think  it  does  appear  very  clearly 
and  therefore  *<  expressly"  that  by  the  word  "  man  " 
in  the  last  Reform  Act  is  meant  a  male  person  only. 
But  supposing  that  to  be  otherwise,  and  that  the 
word  man  in  sect.  3  comprehends  both  sexes,  still 
the  statute  excludes  in  terms  all  infants,  and  all 
who  are  subject  to  any  legal  incapacity.    I  agree  in 
what  has  been  already  said  by  my  Lord  and  my 
brotiieT  Willes  on  this  subject,  in  whose  observations 
I  concur.    Women  for  centuries  have  always  been 
considered  legally  incapable  of  voting  for  membeors 
of  Parliament,  as  much  so  as  of  being  themsdves 
'  elected  to  serve  as  members.  The  expression  '*  legal 
incapacity'*  in<  the  statute  cannot  be  confined  to 
total  incapacity  to  do  any  legal  act  whatever,  but 
must  comprehend  legal  incapacity  to  do  thia  par- 
ticular act  of  voting,  though  there  may  be  a  capacity 
to  do  some  legal  acts ;  otherwise  an  alien  might  vote 
for  a  member  of  Parliament.    In  addition  to  all 
which  we  have  the  unanimous  decision  of  the  Scotch 
judges.    I  trust  their  unanimous  decision  and  our 
unanimous  decision  will  for  ever  exorcise  and  lay 
the  ghost  of  a  doubt  which  ought  never  to  have 
made  ita  appearance. 

KfiATiNo,  J. — Mary  Abbott  claimed  to  vote  for 
Members  of  Parliament  for  the  city  of  Manchester, 
in  respect  of  one  of  the  f rancliises  conferred  by  the 
SO  &  81  Vict,  c  102,  8. 3.  The  claim  was  diaallowed 
by  the  revising  barrister,  on  the  ground  that,  being 
a  woman,  she  waa  not  entitled  to  be  placed  on  the 
register  of  voters ;  and  the  present  appeal  is  from 
that  decision.  The  question  depends  upon  the  con- 
struction of  the  3rd  section  of  the  Representation 
of  the  People  Act  1867,  which  provides  that  "  every 
man  "  of  full  age  '^not  subject  to  any  legal  incapa- 
citgr,"  shall  (upon  compliance  with  certain  condi- 
tions) be  entitled  to  be  registered  as  a  voter ;  and  it 
has  been  contended  for  the  appellant  that,  when  the 
Legislature  enacted  that  "  every  man  "  should  vote, 
ih^  intended  thereby  to  confer  the  franchise  upon 
women  also.  Considering  that  there  is  no  evidence 
of  women  ever  having  voted  for  Members  of  Parlia- 
ment in  cities  or  boroughs,  and  that  they  have  been 
deemed  for  centuries  to  be  legally  incapable  of  so 
doing,  one  would  have  expected  that  the  Legisla^ 
ture,  if  desirous  of  making  an  alteration  so  im- 
portant and  extensive  as  to  admit  them  to  the  fran- 


chise, would  have  said  so  plainly  and  distinctly ; 
whereas,  in  the  present  case,  they  have  used  expres- 
sions never  before  supposed  to  include  women  when 
found  in  previous  Acts  of  Parliament  of  a  similar 
character,  and  have  incorporated  the  Act  in  whidi 
they  are  now  found  with  other  Acts,  pari  materic^ 
which  confessedly  exclude  them.  But  it  is  said 
that  the  word  "  mim  **  in  the  present  Act  must  be 
construed  to  include  ''woman,'*  because  by  the  13  &  14 
Vict.  c.  21,  e.  4,  it  is  enacted  that  '*  in  all  Acts,  words, 
importing  the  masculine  gender  shall  be  deemed 
and  taken  to  include  females  unless  the  contrary  ia 
expressly  provided."  Now  all  that  sect.  4  of  the  13  &  14 
Vict.  c.  21,  could  have  meant  by  the  enactment 
referred  to  was  that  in  future  Acts  words  importing 
the  masculine  gender  should  be  taken  to  include 
females  where  a  contrary  indention  should  not 
appear.  To  do  more  would  be  exceeding  the  com- 
petency of  Parliament  with  reference  to  future 
legislation.  But,  in  the  present  statute,  it  seems  to 
me  the  Legislature  has  clearly  expressed  the  inten^ 
tion  not  to  extend  the  franchise  to  women,  not  only 
by  the  absence  of  express  words  so  extending  it,  but 
by  the  56th  and  59th  sections,  which  place  the  new 
franchises  as  additional,  and  as  far  as  possible  upon 
the  same  footing,  as  those  created  by  the  2  Will.  4, 
c  45,  with  which  Act  it  is  incorporated  and  which 
in  terms  excludes  females.  Again,  the  3rd  section 
of  the  Act  in  question  expressly  applies  only  to 
persons  "not  subject  to  any  legal  incapacity"  to 
vote.  But  it  was  contended,  on  the  part  of  the 
appelant,  that  women  were  not  under  any  such  in- 
capacity, as  in  ancient  times  they  had  voted  for 
knights  of  the  shire,  and  their  rights  to  do  so  were 
recognised  by  authority.  To  make  good  thia  position 
we  were  referred  to  two  or  three  indentures  of 
returns  of  knights  of  tiie  shire  for  the  county 
of  York,  tempore  Henry  V.,  Henry  VH.,  and 
Edward  YL,  which  aiqpeared  to  have  been  sealed 
by  one  or  two  females,  by  themselves  or  attor- 
ney. It  is,  however,  not  very  difficult  to  suppose 
that  in  ancient  times  when  such  proceedings  were 
probably  not  very  regular,  a  few  seals  should  have 
been  affixed  without  the  legal  right  of  women  to 
vote  being  recognised ;  whereas  it  is  absolutely  in- 
conceivable that  women  should  ever  have  possessed 
the  franchise,  and  yet  should  have  ceased  from  ita 
exercise  for  so  long  a  time,  without  a  trace  being 
found  of  any  Act  to  deprive  them  of  their  right  of 
voting,  or  a  suggestion  in  history  or  elsewhere  of 
any  reason  why  ^ey  should  have  been  disfranchised, 
or  of  the  fact  &at  they  ever  had  been  disfranchised. 
We  were  also  referred  to  the  report  in  7  Mod.  263, 
of  the  case  of  Olive  v.  Ingramj  in  which  it  was  sup- 
posed there  were  dicta  favourable  to  the  notion  that 
in  ancient  times  women  voted  for  members  of  Par- 
liament. The  case,  however,  when  examined,  is 
an  authority  the  other  way.  It  was  a  question  as 
to  whether  a  woman  could  vote  in  the  election  of  a 
sexton,  and  Lee,  C.  J.,  who  is  said  to  have  referred 
to  a  manuscript  case  of  Hakewell's,  as  showing 
that  a  feme  sole  freeholder  could  vote  for  a  member 
of  Parliament,  afterwards,  at  one  of  the  many  ad- 
journments of  the  case^  distinctly  wished  it  should 
not  be  understood  that  such  was  not  his  own  opinion, 
and  the  case  was  ultimately  decided  upon  the 
ground  that  '*  a  sexton*s  duty  being  in  the  nature  of 
a  private  trust,"  a  woman  might  vote  at  the  elec- 
tion. According  to  the  report  of  the  case  in 
Strange.  1115,  the  ground  of  the  decision  is  stated 
to  have  been  that  the  offiee  of  sexton  "did 
not  concern  the  public ; "  and  the  judges  expressly 
guarded  themselves  from  creating  any  precedent  or 
authority  for  women  having  a  right  to  vote  ia 
matters  concerning  the  public.  On  the  other  hand* 
the  opinion  of  Lord  Coke,  who  clearly  considered 
the  law  to  be  that  women  were  disqualified  at 
common  law»  would,  under  any  curcumstanoes,  bQ 
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of  great  authority ;  but,  when  it  is  supported  by 
centuries  of  usage  quite  in  accordance  with  his 
statement,  the  authority  becomes  such  as  it  would 
be  impossible  for  the  court  to  disregard.  Mr. 
Coleridge,  who  ably  argued  the  case  for  the 
appellant,  made  an  eloquent  appeal  as  to  the  injus- 
tice of  excluding  females  from  the  exercise  of  the 
franchise.  This,  however,  is  not  a  matter  within 
our  province.  It  is  for  the  Legislature  to  consider 
whether  the  existing  incapacity  ought  to  be  re- 
moved. But  should  Parliament  in  its  wisdom 
determine  to  do  so,  doubtless  it  would  be  done  by 
the  use  of  language  very  different  from  anything 
that  is  to  be  found  in  the  present  Act  of  Farlia- 
raent.  I  think  the  revising  barrister  was  right, 
and  that  his  decision  ought  to  be  affirmed. 

JudgtMnt  for  the  respandeant. 
Attorney  for  the  appellant,  P.  H.  LawnnoB. 

Attorneys    for    the    respondent,    Johnson   and 
WeaiAeralL 


Monday^  Nov.  2,  1868. 

Moose  (app.)  v.  The  Town  Clesk  of 
SSalfobd  (resp.) 

PctrUament — Right  of  a  woman  to  appeal  from  a  ded- 
rion  of  a  revising  barrister — 6  Vict.  c.  18,  s.  42. 

A  woman  has  no  right  of  appeal  under  the  6  Vict.  c.  18, 
8.  42,  from  a  decision  oj  a  revising  barrister,  as  that 
statute  does  not  in  any  way  apply  to  women. 

This  was  a  consolidated  appeal  from  a  decision 
of  tiie  revising  barrister  for  the  borough  of  Salford. 
^e  case  stated  that  the  revising  barrister  had 
erased  from  the  list  of  voters  for  the  borough  the 
names  of  758  women  who  had  not  been  objected  to 
on  tiie  ground  that  they  were  disqualified  from 
voting  by  reason  of  thdr  sex. 

RusseU,  Q.  Cm  for  the  appellant,  contended  that 
the  revising  barrister  had  no  right  to  strike  out  the 
names  of  any  persons  not  objected  to,  or  without 
evidence  to  prove  that  the  person  whose  name  was 
prima  facie  that  of  a  woman,  was  in  fact  a  woman, 
and  submitted  that  there  would  be  equally  good 
ground  for  striking  out  a  foreign  name  as  being  that 
of  an  alien. 

As  the  case  went  off  on  another  point,  it  is  not 
necessary  to  set  out  the  arguments  at  length. 

Manisty,  Q.  C.  {Crompton  with  him),  contended 
that  the  court  could  only  deal  with  the  case  under 
sect.  42  of  the  6  Vict.  c.  18,  and  that  that  section 
only  applied  to  men  and  not  to  women,  and  there- 
fore that  the  appellant  had  no  right  to  appeal. 

BussdLf  in  reply,  contended  that  the  objection  was 
too  late,  and  ought  to  have  been  made  before  the 
revising  barrister,  or  when  the  appeal  was  lodged, 
and  that  he  having  been  heard,  it  could  not  be  said 
that  he  was  not  competent  to  be  heard. 

BoTiLL,  C.J. — ^I  am  by  no  means  disposed  to 
think  that  there  was  no  answer  to  be  made  upon 
the  other  section,  but  upon  this  particular  section 
(sect.  42)  of  the  Act  of  Parliament,  the  appellant 
is  a  person  who  has  no  locus  standi  here  at  all,  and 
is  not  a  person  who  was  contemplated  by  this  Act 
of  Parliament.  The  Act  of  Parliament  is  limited 
to  male  persons.  Primd  facie  **  Martha  "  is  a  female ; 
and  upon  the  statement  of  the  case  there  is  no 
doubt  about  it,  because  she  is  spoken  of  as  "  she." 
Under  these  circumstances,  the  appeal  must  be  dis- 
missed. 


of  the  revising  barrister;  but  this  is  clear,  the 
claimant  is  a  woman,  and  cannot  therefore  appeal 
not  being  a  person  within  the  statute.  That  being- 
so,  I  apprehend  that  we  cannot  interfere. 

Keatino,  J.— I  think  that  the  objection  taken  by 
Mr.  Manisty  is  fatal,  and  that  Mr.  Russell  has  no 
locus  standi.  But  in  deciding  it  upon  that  point,  it 
is  not  at  all  to  be  taken  as  decided  that  the  other 
objection  would  not,  even  without  the  preliminary 
objection  have  been  sufficient. 

Appeal  dismissed. 

Attorney  for  the  appellant,  E.  B.  Randell,  for 
Cobbett,  Wheeler^  and  CMett,  Manchester. 

Attorneys  for  the  respondent,  Chester  and  Urqu-^ 
hart,  for  Brett,  Banldnson,  and  Kuxrsky. 


Wednesday^  Nov.  11,  1868. 

J.  H.  Jones  (app.)  v.  J.  Jones  (resp.)  * 

Description  of  a  county  voter's  qualification — Lease  Jor 
Ufe^The  RegistnUion  Act  1843  (6  Vict,  c  18),  «' 
40, 101. 

A  county  voter's  quaUficaiion  was  deseribedjn  the  list  as 
'*  leasehold  hmue  cmd  garden ;"  the  premises  had  been 
demised  to  the  voter  Jor  his  Kfe,  *^  out  in  the  event  of 
his  dying  within  sixty  years  from  the  29th  Sept.  lost^ 
then  for  and  during  the  remainder  of  a  term  of  sixty 
years,  to  be  computed  from  the  said  29th  Sept.  at  tne 
yearly  rent  oflOs. 

Held,  a  sufficiently  cotrect  description  of  the  qualifica-' 
tion,  or  at  all  events,  so  nearly  correct  that  the  barrister 
might  have  changed  it  *^for  the  purpose  of  more  clearbf 
and  accurate^  defining  the  same,"  under  section  40  of 
the  R^tratum  Act  1843. 

This  was  an  appeal  from  the  decision  of  a  revising^ 
barrister  of  the  county  of  Merioneth,  who  stated 
the  following  case : 

At  the  court  held  at  Penrhyn,  in  the  county  of 
Merioneth,  on  the  18th  Sept.  1868,  John  Humphrey 
Jones  duly  objected  to  the  name  of  John  Jones 
being  retained  in  the  list  of  voters  for  the  said 
county. 

The  notice  of  objection  was  duly  served.    The 

notice  to  the  overseer  was  duly  published  by  him, 

and  was  in  the  form— 

To  the  OTeneers  of  the  parish  of  Llanfihangelytraethan. 
I  hereby  giye  yoa  notice  that  I  ol^jeot  to  the  name  of  the 
peraon  mentioned  and  described  below  being  retained  on 
the  list  of  Toten  for  the  oounty  of  Merioneth : 


ChrtatUa  and  sor* 
name  of  the  voter  pia^e  of  abode 


objected  to  as 
desortbed  in  Uie 
llat  or  register. 


Jones,  John 


Btlbs,  J. — I  am  of  the  same  opinion.    It  is  not 
necessary  to  give  any  opinion  upon  the  proceedings 


asdeaotlbod. 


CSaerffynon 


Natnre  of 
quallfioation 
asdoMxlbed. 


Leasehold 

house     and 

garden. 


Streets  bme,  or  other 
like  place  where  the 
qaallryinff  property 
ii  Binuite,  ftd,  aa 
deecribed  Intlwliat 
orrefllBter. 


Caerliynon— Self 
tenant. 


Dated  the  18th  day  of  Angost  in  the  year  1868. 

(Signed)  John  Hcicphbkt  Jovxs. 

(Place  of  abode)  Poxtmadoc 

It  was  contended  on  the  part  of  the  said  John- 
Jones  that  the  notice  of  objection  ought  to  have 
more  particularly  specified  the  list  of  voters  to 
which  the  objection  related,  overseers  having  now 
to  prepare  a  list  of  occupiers  rated  at  12L  and  up- 
wards, and  also  a  list  of  persons  entitled  to  vote  m 
respect  of  other  qualifications.  I  decided  that  it 
was  not  necessary  that  the  objector  should  so  dis- 
tinguish the  list. 

The  objector  contended  that  the  description  of  the 
qualification  in  the  third  column  was  not  correct. 

The  said  John  Jones  in  support  of  his  claim  pro» 
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duced  a  lease  of  the  qualifying  property  dated  7th 
Not.  1865,  granted  to  him  hy  Hugh  Bearer  Roberts. 
The  following  is  a  copy  of  the  habendum  in  the  said 
lease:  *' To  hold  the  said  premises  hereby  demised 
unto  the  said  lessee,  his  executors,  administrators, 
and  assigns,  from  the  29th  Sept.  last  past,  for  and 
during  the  term  of  the  natural  life  of  the  said 
lessee,  but  in  the  event  of  his  dying  within  sixty 
years  from  the  29th  Sept.  last,  then  for  and  during 
the  remainder  of  a  term  of  sixty  years,  to  be  com- 
puted from  the  29th  Sept.  1865,  at  the  yearly  rent 

of  105." 

The  objector  contended  that  the  said  John  Jones 
(for  whose  life  the  qualifying  property  had  been 
demised)  had  a  present  freehold  interest  in  the 
premises,  and  that  the  interest  in  the  term  of  years 
did  not  accrue  till  the  death  of  the  lessee.  I 
decided  that  the  said  John  Jones  had  under  the 
said  lease  a  sufficient  present  interest  in  the  term 
of  years  to  entitle  him  to  a  vote  in  respect  thereof, 
and  therefore  I  retained  his  name  in  the  said  list  of 
Toters. 

If  the  Court  of  Common  Pleas  should  be  of 
opinion  that  my  decision  as  to  the  interest  of  the 
said  John  Jones  in  the  premises  under  the  said  lease 
was  wrong,  and  also  that  it  was  unnecessary  more 
particularly  to  specify  in  the  notice  of  objection 
the  list  of  voters  on  which  his  name  appeared,  the 
name  of  the  said  John  Jones  shall  be  expunged  from 
the  register  of  voters  for  the  county  of  Merioneth. 

DowckswelL  Q.  C.  for  the  appellant,  the  objector. 
— ^This  court  has  held  in  the  case  of  Chorlton,  app., 
V.  Johnson,  resp.,  Thompson's  case,  decided  on  the  10  th 
of  this  month,  that  it  is  unnecessary  to  specify  in 
the  notice  of  objection  to  a  county  voter  the  list  of 
voters  on  which  his  name  appears ;  the  only  point 
therefore  left  to  be  decided  on  this  appeal  is  whether 
the  description  of  the  respondent's  qualification  is 
correct.  Before  the  Act  of  1832  a  lease  for  life  had 
the  same  effect  as  a  freehold  in  qualifying  a  county 
voter,  but  by  sect.  18  of  that  Act  the  right  to  vote 
of  a  person  seised  for  his  own  life  was  limited  to 
cases  of  bona  fide  occupation  or  10/.  value ;  whilst 
sect.  20  required  leaseholders  to  have  a  certain  term 
as  well  as  value  in  their  qualifying  estate.  This 
Act  put  a  clear  distinction  between  the  qualifications 
required  for  a  freeholder  and  leaseholder,  and  that 
distinction  is  continued  by  the  Act  of  1867,  although 
the  respective  qualifications  are  altered.  Therefore 
although  the  respondent  may  have  a  good  qualifica- 
tioQ  either  as  a  freeholder  or  leaseholder,  it  is  of 
material  importance  that  his  qualification  should  be 
correctly  stated.  These  two  interests  could  not 
subsist  together  at  the  same  time,  and  the  absolute 
grant  for  life  makes  the  respondent  a  freeholder. 
In  an  avowry  he  would  be  said  to  be  seised  in  fee  for 
his  life,  and  after  his  death  his  executors  would  have 
a  leasehold  worth  \0s.  a  year. 

12:  E.  Tvctner,  tot  the  respondent  This  qualifi- 
cation is  under  the  5th  section  of  the  Act  of  1867, 
and  its  description  might  be  correct  if  given  as  a 
freehold,  but  I  shall  be  able  to  show  that  it  is  really 
a  leasehold.  The  respondent  is  either  lessee  for 
life,  or  has  the  term  in  him  ;  and  in  either  case  the 
description  ii  accurate.  In  Coke  on  Littleton,  p.  54,  b., 
under  "Tenant  for  Years,"  this  passage  occurs :  "If  a 
man  letteth  lands  to  another  for  life,  the  remainder 
to  him  for  twenty  years,  he  hath  both  estates  in 
him  so  distinctly,  as  he  may  grant  away  either  of 
them : "  (alluded  to  in  1  Wms.  Exors.  p.  658,  6th 
edit.)  It  is  not,  however,  necessary  to  show  the 
strict  correctness  of  this  description,  for  the  bar- 
rister might  at  the  revision,  and  the  court  may  now, 
sMnend  by  adding  the  words  "for  life"  in  order 
more  clearly  and  accurately  to  define  the  qualifica- 
tion.   Section  40  of  the  Begistration  Act  1843  pro- 


vides "  that  whether  any  person  shall  be  objected  to 
or  not,  no  evidence  shall  be  given  of  any  other  quali- 
fication than  that  which  is  described  in  the  list  of 
voters  or  claim,  as  the  case  may  be,  nor  shall  the 
barrister  be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  in  the  list,  except  for 
the  purpose  of  more  clearly  and  accurately  defioing 
the  same."  The  101st  section  of  the  same  Act 
requires  "  that  no  misnomer  or  inaccurate  descrip- 
tion of  any  person,  place,  or  thing  named  or  de- 
scribed in  any  schedule  to  this  Act  annexed,  or  in 
any  list  or  register  of  voters,  or  in  any  notice 
required  by  this  Act,  shall  in  any  wise  prevent  or 
abridge  the  operation  of  this  Act  with  respect  to 
such  person,  place,  or  thing,  provided  that  such 
person,  place,  or  thing  shall  be  so  denominated  in 
such  schedule,  list,  register,  or  notice  as  to  be  com- 
monly understood." 

DowdesweU  in  reply.— A  freehold  interest  may  be 
conferred  by  a  lease,'  and  so  it  is  here,  but  it  cannot 
on  that  account  be  called  a  leasehold.  This  is 
within  the  provision  itself,  and  not  within  the  ex- 
ception, in  the  40th  section  alluded  to. 

BoviLL,  C.  J. — ^I  am  of  opinion  that  the  decision 
of  the  revising  barrister  is  correct.  The  objection 
was  to  the  description  of  the  voter's  qualification 
contained  in  the  third  column,  that  qualification 
being  given  as  "  leasehold  house  and  garden."  Most 
people  holding  leases  for  lives  would  consider  they 
had  a  leasehold  qualification.  Without  going  fur- 
ther, what  is  the  effect  of  the  101st  section  ?  Is  this 
not  an  inaccurate  description  of  a  thing,  which 
thing  is  so  denominated  in  the  list  as  to  be  com- 
monly understood  ?  Tindal,  C.  J.  said,  in  Flounders 
V.  Dormer,  1  Lutw.  371,  "  I  think  the  words  *  com- 
monly understood '  mean  some  clumsy  description 
which  nevertheless  might  point  out  the  particular 
qualification  relied  on."  This  was  the  popular  de- 
scription, and  only  by  its  legal  effect  would  the 
estate  be  a  freehold. 

Btles,  J. — I  think  we  should  be  doing  a  dan- 
gerous thing  if  we  made  it  necessary  for  non-legal 
persons  to  return  legally  correct  qualifications.  We 
ought  to  give  to  the  Acts,  as  far  as  we  can,  a 
sensible  and,  at  the  same  time,  a  benignant  interpre- 
tation. Here  the  description  is  perfectly  right ;  the 
party  was  possessed  of  a  leasehold,  and  unless  he 
were  a  lawyer  he  could  not  be  expected  to  know 
whether  the  leasehold  was  for  life  or  sixty  years. 
Ambiguity  is  no  objection,  being  especially  excepted 
from  tiie  proyision  in  the  40th  section.  Although 
perhaps  by  accident,  this  gentleman  has  made  his 
claim  with  strictly  legal  accuracy. 

Kbatino,  J. — I  am  of  the  same  opinion. 

Bbbtt,  J.— I  think  the  description  is  literally 
accurate,  and  also,  if  it  were  not,  the  101st  section 
might  here  apply. 

Judgment  for  the  respondeiit,  with  costs. 

Attorneys  for  appellant,  M'Leod  and  Cann,  for 
J.  H.  Jones,  Portmadoc. 

Attorney  for  respondent,  Charles  Wilkin,  for 
David  Pugh,  Dolgelley. 
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Jokes  (app.)  v,  Pjutohabd  (resp.) 

Notice  of.  objection — Objector's  residence. 

An  objector  described  his  residence  in  the  notice  of 
objection  as  "  Bron-y-graig,"*  and  himself  as  "  a  voter 
in  the  parish  of  Corwen : " 

Held,  that  this  notice  was  not  bad  on  the  face  of  it,  as 
evidence  might  have  been  obtained  to  show  that  the 
objector's  residence  would  have  been  easily  fotmd  on 
inquiring  in  the  parish  in  which  the  qualifying  pro- 
perty of  the  objector  was  situated. 

This  was  a  registration  appeal  stated  by  the  re- 
vising barrister  of  Merionethshire. 

The  question  raised  related  to  the  ralidity  ot  the 
notice  of  objection,  and  was  whether  the  description 
of  the  objector's  residence  was  sufficient. 

It  was  argued)  on  the  part  of  Thomas  Pritchard 
(the  voter),  that  the  description  of  the  place  of 
abode  of  the  objector  was  insafflcient  on  its  face, 
and  would  not  be  deemed  in  point  of  law  a  good 
description  of  the  place  of  abode  without  adding 
Corwen,  the  nearest  town  to  the  place  called 
Bron-y-graig ;  Corwen  also  being  the  name  of  the 
parish. 

The  notice  of  objection  was  as  follows : 

To  Mr.  Thomas  Pritchard. 
liike  notdoe,  that  I  object  to  yoxa  imme  being  retained  in 
the  Llandrills  list  of  voters  for  the  county  of  Merioneth. 

Dated  the  18th  day  of  August  in  the  year  of  our  Lord 
1868.  (Signed) 

Walter  BuriiER  CLonoH  Jongs,  of  Bron-y-graig, 
On  the  register  of  voters  for  the  parish  of  Corwen. 

The  name  and  residence  of  the  objector  were  in 
the  same  words  in  the  notice  of  objection  to  the 
overseers. 

On  the  part  of  the  objector  it  was  argued  that 
evidence  was  admissible  to  show  that  the  notice 
gave  reasonable  information  to  the  person  objected 
to.  It  was  accordingly  proved  and  admitted  that  if 
Thomas  Pritchard  went  to  Corwen,  the  town  and 
parish  in  which  the  qualifying  property  of  the 
objector  is  situated,  the  objector  would  be  easily 
found  on  inquiry  there,  and  that  Bron-y«graig  is 
well  known  there,  and  could  be  found  without  any 
difficulty.  I  decided  that  the  notice  was  bad  in 
law  on  its  face,  and  could  not  be  afiPected  by  such 
evidence,  or  by  the  fact  that  under  the  particular 
circumstances  the  notice  gave  the  requisite  infor- 
mation. 

Dowdeswellf  Q.  C.  for  the  appellant. — ^This  case  is 
governed  by  Thackway  v.  Pitcher,  L.  Rep.  2  C.  P. 
100 ;  15  L.  T.  Rep.  N.  S.  443,  where  it  was  held  that 
the  objector's  abode  was  sufficiently  described,  if  the 
person  objected  to  could  easily  find  him  by  inquiry 
on  going  to  the  place  stated. 

R,  E.  Turner  for  respondent. — The  revising  bar- 
rister has  here  acted  upon  Woottett  v.  Davis,  4  C.  B. 
115,  where  it  was  decided  that  the  description  of  an 
objector's  residence  could  not  be  aided  by  a  refer- 
ence to  the  list  of  voters  so  as  to  show  in  what 
parish  it  was  situated,  nor  could  it  be  rendered 
valid  by  the  finding  of  the  revising  barrister  that 
the  place  referred  to  was  in  fact  in  the  parish  men- 
tioned in  that  list.  Wilde,  C.  J.  said,  in  delivering 
the  judgment  of  the  court,  "  We  think  that  it  is 
contrary  to  the  meaning  and  intent  of  the  Legis- 
lature that  the  party  receiving  the  notice  should  be 
compelled  to  take  trouble,  and  to  resort  to  other 
sources  than  the  notice  itself  in  order  to  obtain  the 
necessary  information  as  to  such  place  of  abode." 
The  evidence  here  set  out  in  the  case  cannot,  there- 
fore, remedy  the  inherent  fault  of  the  notice. 

DowdesweU  was  not  called  upon  to  reply. 

BoviLL,  C.  J.— The  decision  here  was,  that  the 


notice  was  bad  in  law  on  the  face  of  it,  but  it  seems 
to  me  that  we  must,  without  further  explanation^ 
take  it  to  give  the  necessary  information.  It  was  a 
matter  for  evidence,  and  the  eyidence  has  been  the 
ground  for  the  decisions  cited.  I  say  I  cannot  tell 
whetiber  the  notice  is  bad  or  not,  because  it  does  not 
appear  from  the  notice  itself  how  well  known  the 
objector's  residence  may  be  in  his  neighbourhood. 
This  appefid  must  be  allowed. 

Byles,  J. — According  to  the  respondent's  con- 
tention, if  an  objector  described  his  residence  as 
Alton  Towers,  no  evidence  could  nmke  it  good. 

Keatimo  and  Brett,  JJ.  concurred. 

Judgment  for  appellant. 

Attorney  for  appellant,  M^Leod  and  Cann,  for 
J.  Ji.  JoneSj  Portmaidoc. 

Attorneys  for  respondent,  Charles  Wilkin  for  Daoid 
Pugh,  Dolgelley. 


Wednesday,  Nov.  18,  1868. 

NoRRis  (app.)  V.  PiLCHER  (rcsp.) 

Notice  of  objection — Duplicate  stamped  by  the  Pott' 
office—  Variation  — Description  of  objector's  resi- 
dence— Registration  Act  1843,  ss.  100,  101. 

An  objector  teas  called  upon  to  prove  the  service  of  his 
notice  of  objection,  upon  which  he  produced  the  dupli- 
cate  with  ilie  Post-office  stamp  according  to  the  lOlrf 
section  of  the  Registration  Act  1843,  which  document 
was  reqvlar  in  all  respects.  Thereupon  the  person 
objected  to,  whose  name  was  on  the  list  of  voters  for 
the  county  of  Kent,  and  who  lived  there,  produced  the 
notice  which  he  had  received,  and  which  aijffered  /nun 
the  stamped  duplicate.  The  description  of  the  objector's 
residence  in  the  notice  receiv&d  by  the  voter  was 
"  Place  of  abode  as  described  on  the  register,  22, 
Southampton-street,  Bloomsburi/,  London,  W.  C. 
Present  place  of  abode,  110,  Guiidford-streH,  Russdl- 
street,  W.  C"  The  stamped  copy  of  the  notice  kept 
by  tike  objector  concluded,  ''110,  GuUdford'Stretty 
Russell-square,  London,  W.  C.:" 

Beld,  that  the  objection  was  not  invalid  because  the  iteo 
notices  were  not  exactly  duplicates,  for  when  the 
notice  received  by  the  voter  vms  produced,  it  became  the 
only  one  to  be  considered : 

Held,  also,  that  the  mistake  of  "  street  **  for  ^^  square,'* 
and  the  omission  of  the  word  "  London  "  ajler  it  had 
appeared  on  the  notice  just  before,  were  not  sufficient 
in  this  case  to  make  the  objection  invalid. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  eastern  division  of  the 
county  of  Kent,  who  stated  the  following  case  for 
the  opinion  of  the  court : 

At  the  court  holden  by  me  at  Deal  on  the  26th 
Sept.  last  for  the  revising  of  the  lists  of  voters  for 
the  parish  of  Deal,  in  the  polling  district  of  Deal, 
the  names  of  Edward  Appleton  and  Thomas  Wilm- 
hurst  appeared  in  the  official  list  of  persons  objected 
to  by  third  parties  as  not  entitled  to  be  registered 
or  to  vote.  On  the  motion  of  the  agent  for  the  said 
Edwd.  Appleton  and  Thos.*Wilmhurst  I  caJled  upon 
the  objector,  Frederick  Norris,  to  prove  due  service 
of  his  notices  of  objection  upon  the  said  Edwd. 
Appleton  and  Thos.  Wilmhurst,  whereupon  the  said 
objector  produced  in  proof  thereof  documents  pur- 
porting to  be  duplicates  of  notices  sent  by  him  by 
post  to  each  of  the  said  Edwd.  Appleton  and  Thos. 
Wilmhurst  under  and  subject  to  the  regulations  of 
the  100th  and  101st  sections  of  6  Vict  c.  18,  stamped 
by  the  post  master  at  Charing-cross,  as  being  such 
duplicates,  which  alleged  duplicates  were  regular  in 
all  respects,  and  wherein  the  place  of  the  abode  of 


MAOTSTEATES*  CASES. 


sn 


C.  P.] 


NoHBis  (app.)  V.  PiLOHBB  (resp.) 


[C.  P. 


the  said  objector,  as  stated  on  the  register,  and  his 
true  then  present  place  of  abode  were  described 
thas — "  Signed— Frederick  Norris.  Place  of  abode 
as  described  on  the  register,  22,  Southampton- 
street,  BloomsbiixT,  London,  W.C.  Present  place 
of  abode,  110,  Guildford-street,  Russell-square, 
London,  W.C."  Whereupon,  in  disproof  of  such 
service,  the  agent  for  Edwd.  Appleton  and  Thos. 
Wilmhurst,  the  persons  objected  to,  produced  the 
original  documents  or  notices  which  had  been 
actually  received  bv  each  of  them,  so  received  within 
due  time  and  by  post,  which  corresponded  in  all 
respects  with  the  alleged  duplicates  thereof  produced 
in  evidence  by  the  said  objector,  except  as  follows : — 

In  the  notices  so  received  by  Edw.  Appleton  and 
T.  Wilmhurst  the  place  of  abode  of  the  objector  on 
the  register  and  his  true  then  present  place  of  abode, 
were  described  thus:  "Signed,  Frederick  Norris. 
Place  of  abode,  as  described  on  the  register,  22, 
Southampton-street,  Bloomsbury,  London,  W.C. 
Piesent  place  of  abode,  110,  Guildford-street,  Russell- 
street,  W.C." 

I  decided  that  due  service  of  the  notices  of  objec- 
tion upon  Edw.  Appleton  and  T.  Wilmhurst  had 
not  been  proved,  inasmuch  as  the  stamped  docu- 
ments produced  by  the  objector  in  proof  of  such 
service  were  not  duplicates  of  the  original  notices  as 
required  by  6  Vict.  c.  18,  ss.  100  &  101,  but  differed 
therefrom  in  an  essential  particular,  viz.,  the  true 
then  present  place  of  abode  of  the  objector,  which 
was  held  necessary  to  be  stated  therein  in  Melbourne 
V.  Greenfield,  K.  &  G.  261,  and  Courtis  v.  Blight, 
E.  &  G.  475.  Consequently  the  objector  had  not 
complied  with  the  regulations  prescribed  by  the  said 
statute  for  the  service  through  the  Post-office  of 
such  notices,  such  regulations  requiring  that  the 
notice  sent  to  the  person  objected  to,  and  the 
stamped  document  produced  by  the  objector  to  prove 
due  service  thereof  should  be  duplicates. 

Upon  such  decision  being  given,  the  objector 
claimed  to  take  up  the  notice  so  produced  by  the 
agent  for  Edward  Appleton  and  T.  Wilmhurst,  in 
disproof  of  due  service  of  notice  of  objection  upon 
them,  and  to  make  them  evidence  on  his  (the  ob- 
jector's) behalf,  that  a  proper  formal  notice  of 
objection  had  been  duly  served  upon  and  received 
by  each  of  the  said  Edward  Appleton  and  T.  Wilm- 
hurst from  him,  the  said  F.  Norris,  contending  that 
the  words  Russell-street  were  surplusage,  and  that 
there  was  no  other  110,  Guildford-street,  London. 

Upon  such  contention  I  decided,  first,  that  the 
last-mentioned  original  document  or  notice,  although 
so  produced  by  or  on  behalf  of  the  persons  so  ob- 
jected to  for  the  particular  purpose  of  disproof 
before  mentioned,  could  not,  under  the  circum- 
stances,  be  made  evidence  to  prove  due  service  of 
a  notice  of  objection  upon  either  of  them,  because 
the  objector  having  selected  to  adopt  the  particular 
mode  of  service  of  notices  by  post  pointed  out  and 
regulated  by  the  6  Vict.  c.  18  s.  100,  and,  having 
failed  ia  proving  the  same,  had  no  longer  any  locus 
standi  in  the  court  of  revision ;  and  because  no 
mode  of  service  of  any  notice  of  objection  by  post 
is  provided  by  the  said  statute,  except  in  conformity 
with  and  subject  to  the  regulation  prescribed  by  the 
100th  and  101st  sections  thereof,  which  in  these 
instances  had  not  been  complied  with. 

Secondly,  I  further  decided  that  the  last-men- 
tioned notices  themselves  were  upon  the  merits 
informal  and  invalid,  inasmuch  as  the  description 
therein  of  the  objector's  then  true  present  place  of 
abode  was  incorrect,  defective,  misleading,  and  not 
set  forth  so  as  commonly  to  be  understood,  especially 
by  persons  resident  at  a  distance  from  London ;  be- 
cause the  same  do  not  state  in  what  city,  town,  or 
place  Guildford-street,  Russell-street,  W.C,  is 
situate ;  because,  in  fact,  there  is,  in  ordinary  par- 
lance, no  such  street  within  the  Western  Central 


postal  district  of  London  as  Guildford-street, 
Russell-street,  there  being  only  one  Russell-street 
simpUciter  therein,  viz.,  Russell-street,  Covent- 
garden,  which  is  a  long  distance  from  Guildford- 
street,  and  has  no  connection  therewith ;  and 
another  street,  called  Great  Russell-street,  which  is 
also  a  considerable  distance  from  Guildford-street, 
and  does  not  adjoin  thereto,  and  is  in  another 
parish. 

On  these  grounds  I  decided  that  the  said  notices 
of  objection  were  wholly  invalid,  and  I  retained  the 
names  of  Edward  Appleton  and  T.  Wilmhurst  on 
the  list  of  voters  for  the  parish  of  Deal. 

If  the  court  shall  be  of  the  contrary  opinion,  the 
names  of  Edward  Appleton  and  T.  Wilmhurst 
ought  to  be  struck  ont  of  the  same  list  of  voters. 

Manisty,  Q.  C.  (with  him  Lumky  Smith)  for  the 
appellant. — When  the  notices  which  the  voters  re- 
ceived were  produced,  the  proof  of  service  through 
the  Post-dfflce  was  of  no  consequence.  Russell- 
street  being  written  by  mistake  for  Russell-square 
can  be  of  no  importance,  as  the  case  finds  that  there 
is  only  one  110,  Guildford-street  in  the  W.  C.  dis- 
trict ;  and  the  case  of  Sheldon  v.  Fletcher^  5  C.  B.  14, 
is  an  authority  to  show  that  London  having  appeared 
just  before,  is  necessarily  referred  to  in  the  present 
place  of  abode. 

Tindal  Atkinson^  Serjt.,  for  the  respondent. — 
These  voters  were  living  in  Kent,  and  might  not 
have  known  how,  from  this  address,  to  find  the 
objector.  Besides,  the  stamped  copies  were  not  in 
the  same  words  as  those  sent  by  the  post ;  the  Act 
requires  them  to  be  duplicates,  and  there  can  be  no 
way  of  establishing  a  variance  between  them  but 
by  producing  both : 

WooUett  V.  Davis,  4  C.  B.  115. 

Snowies  v.  Broohingj  2  C.  B.  226. 

Manisty,  in  reply,  cited 
Thaehway  v.  PUcher,  L.  Rep.  2  C.  P.  100 ;  15 
L.  T.  Rep.  N.  S.  443. 

BoYiLL,  C.J.— As  a  general  rule  it  is  perfectly 
plain  that  the  revising  barrister  is  to  decide  all 
matters  of  fact.  Where  the  barrister  decides  on 
facts  the  court  will  not  interfere,  but  here,  as  I 
think,  the  barrister  refers  for  our  consideration  the 
reasons  which  prompted  him  to  arrive  at  a  certain 
consideration  of  fact.  That  being  so  the  case  is  one 
upon  which  we  can  express  an  opinion ;  and  it 
seems  to  me  that  neither  of  the  grounds  for  the 
barrister's  decision  can  be  supported.  We  must 
construe  the  language  of  the  document  actually 
delivered  to  the  respondents,  and  it  seems  to  me  that 
the  necessary  condusion  to  which  we  must  arrive 
on  reading  it  is  that  the  objector's  residence 
was  in'  London.  This  being  so,  the  case  is 
within  the  principle  of  Sheldon  v.  Fletcher,  Upon 
the  other  ix>int  tiie  objector  seems  to  have  made  a 
mistake  as  to  Russell-street,  but  as  it  appears  that 
there  is  only  one  110,  Guildford-street,  W.C,  it  was 
not  such  a  misdescription  as  to  make  the  address 
doubtful.  I  also  think  there  were  no  other  reasons 
for  holding  the  notice  of  objection  invalid. 

Btles,  J. — I  am  of  the  same  opinion.  Here  the 
barrister  has  given  reasons  for  a  decision  of  fact 
which,  upon  the  authority  of  Sheldon  v.  Fletcher,  I 
think  are  invalid. 

Eeatino,  J.— I  am  of  the  same  opinion.  If  this 
notice  had  not  referred  to  previous  residence,  as  in 
London,  it  might  not  be  sufficient,  but  I  think  the 
whole  description  is  to  be  looked  at,  and  no  mis- 
leading is  likely  to  result  from  it.  Without  infring- 
ing the  rule  to  allow  the  barrister  to  be  the  only 
judge  of  fact,  we  can  say  we  do  not  think  his 
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reasons  sufficient;  and  there  are  no  other  reasons 
for  his  conclusion 

Brett,  J.— In  WodUtt  y.  Davis  it  was  held  that  a 
defective  address  could  not  be  remedied  by  reference 
to  the  register  of  the  voter,  but  by  Sheldon  v.  Fletcher 
it  may  be  remedied  by  reference  to  any  other  part  of 
the  notice.  It  seems  to  me  that  this  is  a  sufficient 
notice  on  the  face  of  it,  and  that  it  comes  within 
the  piinciple  of  Sheldon  v.  Fletcher^  and  not  that  of 
WooIkU  V.  Davis. 

Judgment  for  appellant. 

Attorney  for  appellant,  T.  Hoskins. 
Attorney  for  respondent,  Hughes  and  Muskett. 


WESTMINSTER   ELECTION   PETITION. 

Tuesday,  Jan.  12,  1868. 

Heal  akd  others  v.  Smith. 

Form  of  petition — Particulars  of  the  agents  alleged  to 
have  bribed,  and  the  persons  alleged  to  have  been 
bribed — Election  Petitions  and  Corrupt  Practices  at 
Elections  Act  1868 — Regulos  Generales, 

An  election  petition  is  sufficiently  explicit  if  it  contains 
brief  and  general  allegations  of  the  grounds  upon 
which  the  petitioners  rely. 

Upon  appeal  from  Vie  order  of  Willes,  J.,  one  of  the 
election  judges,  at  chambers,  that  particulars  of  the 
persons  alleged  to  have  been  bribed  should  be  given  to 
the  respondent  three  days  btfore  trial  of  the  petition : 

Held  by  the  Court,  that  there  was  no  necessity  for  any 
further  particulars. 

Hawkins,  Q.  C,  on  behalf  of  the  respondent, 
moved,  upon  affidavits,  for  a  rule  nisi  calling  upon 
the  petitioners  to  show  cause  why  this  petition 
should  not  be  taken  off  the  file,  or  why  the  peti- 
tioners should  not  furnish  full  particulars  of  the 
acts  referred  to  in  the  petition. 

Application  for  particulars  as  to  the  names  of  the 
persons  alleged  to  have  been  agents  of  the  respon- 
dent and  guilty  of  bribery,  and  also  as  to  the  names 
of  the  persons  alleged  to  have  received  bribes,  had 
been  made  at  chambers.  Willes,  J.  had  refused  to 
make  any  order,  except  that  the  names  of  the  per- 
sons alleged  to  have  been  bribed  should  be  given  to 
the  respondent  three  days  before  the  triaS  of  the 
petition. 

The  following  is  the  petition  set  out  in  full : 

In  the  Common  Pleas. 

The  Parliamentary  Elections  Act  1868. 
Election  for  the  city  of  Westminster,  holden  on  the  16th 
and  17th  days  of  Nov.  a.d.  1868. 
The  petition  of  James  Beal,  of  200,  Piccadilly,  in  the 
oonnty  of  Middlesex,  land  agent;   Jonathan  Thomas 
Carr,  of  15,  Warwick-street,  Besrent-street,  in  the  same 
county,  warehouseman;   and  Thomas  Richardson,  of 
36,  Little  Pulteney-street,  in  the  same  county,  tailor, 
whose  names  are  subscribed. 

1.  Tour  petitioners  are  persons  who  voted  at  the  above 
election. 

2.  And  your  petitioners  state  that  the  election  was  holden 
on  the  16th  and  17th  Nov.  a.d.  1868,  when  the  Hon.  Bichard 
"Wellesley  Grosvenor,  John  Sttiart  Mill,  Esq.,  and  William 
Henry  &nith,  Esq.,  were  candidates;  and  the  retumin? 
officer  has  returned  the  Hon.  Richard  Wellesley  Grosvenor 
and  William  Heniy  Smith,  E8q.,*as  being  duly  elected. 

3.  And  your  ]^titioners  say  that  the  said  William  Henry 
Smith  was  by  himself  and  other  persons  on  his  behalf  guilty 
-of  bribery,  treating,  and  undue  influence,  before,  during, 
and  after  the  said  election,  whereby  he  was  and  is  incapaci- 
tated for  serving  in  Parliament  for  the  said  city  of  West- 
minster, and  the  said  election  and  return  of  the  said  William 
Henry  Smith  were  and  are  wholly  null  and  void. 

Wherefore  your  petitioners  pray  that  it  may  be  deter- 
mined that  the  said  William  Henry  Smith  was  not  duly 
elected  or  returned,  and  that  his  election  and  return 
were  and  are  wholly  null  and  void. 

Jakes  Beal. 

JOHATEAN  THOXAS  CaBB. 
TfiOXAB  RiCKABDSOV. 


It  was  contended  that  this  was  not  a  sufficiently 
explicit  statement  of  the  charges  against  the 
respondent,  and  that  therefore  the  petition  ought  to 
be  taken  off  the  file.  The  20th  section  of  the 
Election  Petitions  and  Ck)rrupt  Practices  at  MeO- 
tions  Act  1868,  provides  that  *'  An  election  petition 
under  this  Act  shall  be  in  such  form,  and  state  such 
matters  as  may  be  prescribed,"  which  by  the  inter- 
pretation clause,  sect  3,  means  "  prescribed  by  the 
rules  of  court."  Rules  3  to  6  apply  to  the  form  of 
the  petition  (See  "  Regulse  Generales  as  to  proceed- 
ings on  election  petitions  in  England,  Michaelmas 
Term  1868,"  Law  Timbs,  Vol.  xlvi.  p.  65,  Nov.  28, 
1868.)  By  clause  2  of  rule  8,  "  It  shall  state  the 
holding  and  the  result  of  the  election,  and  shall 
briefly  state  the  facts  and  grounds  relied  on  to 
sustain  the  prayer."  In  rule  6,  an  outline  form  of 
petition  is  given,  one  paragraph  being,  "  And  your 
petitioners  say  that  [here  state  the  facts  and  grounds 
upon  which  the  petitioners  rely.] "  Rule  6  is, 
"  Evidence  need  not  be  stated  in  the  petition,  but 
the  court  or  a  judge  may  order  such  particulars  as 
may  be  necessary  to  prevent  surprise  and  unneces- 
sary expense,  and  to  ensure  a  lair  and  effectual 
trial  in  the  same  way  as  in  ordinary  proceedings  in 
the  Court  of  Common  Pleas,  and  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  ordered."  It 
was  argued  that  this  petition  did  not  even  "  briefly 
state  the  facts  and  grounds  relied  on  to  sustain  the 
prayer,"  nor  did  it  "  state  the  facts  and  grounds 
upon  which  the  petitioners  rely ;"  it  was  indeed 
merely  a  general  assertion  of  what  was  really  an 
inference  of  law  upon  facts  which  did  not  appear. 
And  unless  further  particulars  than  those  ordered 
were  given  to  the  respondent,  he  would  be  liable  to 
surprise  and  unnecessary  expense,  and  it  would  be 
impossible  to  ensure  a  fair  and  effectual  trial,  espe« 
cially  as  in  this  constituency  the  respondent  polled 
as  many  as  7648  votes. 

BoYiLL,  C.  J.— In  this  case  an  order  for  certain 
particulars  has  been  made  by  my  brother  Willes; 
the  respondent  wants  further  particulars,  and 
frames  his  motion  in  two  ways,  first,  to  take  the 
petition  off  the  file  as  invalid  by  reason  of  its  not 
containing  sufiicicnt  details ;  and  secondly,  to  obtain 
particulars  of  the  names  of  his  agents  alleged  to 
have  committed  bribery.  It  seems  to  me  that  the 
form  of  the  petition  follows  that  given  in  rule  5, 
and  that  by  rule  6  full  discretion  is  vested  in  the 
judge  as  to  particulars.  It  was  never  intended  to 
make  the  petition  a  document  of  great  length,  and 
in  consequence  of  the  judge's  discretionary  power 
to  order  particulars,  no  injustice  could  result  from 
its  brevity.  Here  my  brother  Willes  has  exercised 
his  discretion  by  ordering  such  particulars  as  he 
thinks  will  meet  the  fair  claim  of  the  respondent 
The  practice  adopted  at  chambers  of  ordering  parti 
culars  to  be  given  three  days  before  trial  seems  to 
me  to  be  an  improvement  on  the  old  plan  of  con- 
cealing the  particulars  until  the  day  of  trial,  but  I 
do  not  see  any  necessity  for  making  a  rule  that  the 
respondent  should  have  any  longer  notice  than  three 
days.  Wq  must  also  bear  in  mind  that  there  is 
power  in  the  judge  presiding  at  the  trial  to  adjourn 
the  same  from  time  to  time  as  to  him  may  seem 
expedient  (12th  clause  of  sect.  11  of  the  Act).  This 
would  counteract  any  manifest  abuse  of  the  rules. 
I  think  therefore  there  is  no  ground  for  granting 
this  application. 

Btles,  J. — I  am  of  the  same  opinion.  Speaking 
for  myself  alone,  and  with  my  small  experience  of 
the  working  of  the  new  election  law,  I  feel  quite 
incompetent  to  interfere  with  the  discretion  of  any 
of  the  election  judges,  all  of  whom  have  carefully 
considered  the  inatters  arising  from  the  rales  whidi 
they  have  dravm  up. 


MAGISTBATES'  CASES, 


313 


JUDGBS*  Cb.] 


HaLET  V.  RiPLBT. — RUOG  V.  BifHOP  OF  WINCHESTER. 


[Priv.    Co. 


Keating,  J.— I  am  of  the  same  opinion. 

Smith,  J. — I  am  of  the  same  opinion.  It  is  suffi- 
cient that  a  judge  has  exercised  his  discretion  in 
this  matter.  We  ought  not  to  interfere  unless 
that  discretion  is  shovrn  to  have  been  manifestly 
vrong. 

Rule  re/used. 

Agents  for  petitioners,  CM  and  Southey. 
Agents  for  respondent,  Rogerson  and  Ford. 


JTTBGES'  CHAMB£BS. 

Reported  by  F.  O.  Obuxp,  Esq.,  Bonlster-ftt-Law. 

THE  BRADFORD  PETITION. 

Tuesday^  Jan,  12,  18C9. 

(Before  Hahitev,  J.) 

HaLET  and  OTHSES  V,  RiPLET. 

Particulars — "  Other    corrupt    and   illegal   means  ** — 
Application  to  judge  not  on  the  rota. 

A  judge  not  on  the  rota  for  the  trial  of  election  petitions 
will  deal  with  explications  made  to  him  in  connection 
with  such  petitions  on  their  general  merits : 

Held,  by  such  ajudge,  that  particulars  of  em  allegation 
in  the  petition  of  the  exercise  of  *'  oOmt  corrupt  and 
illegal  means  **  must  be  given  within  five  days. 

The  petition  in  this  case  alleged  bribery,  treating, 
and  undue  influence,  and  '*  other  corrupt  and  ille^ 
means." 

The  present  summons  was  taken  out  for  the  pur- 
pose of  obtaining  an  order  for  the  ordinary  particu- 
lars of  the  bribery,  treating,  and  undue  influence 
alleged,  three  days  before  the  trial,  and  also  for  par- 
tieulars  of  the  **  other  corrupt  and  illegal  means " 
within  four  days ;  the  petitioners  in  default  of 
giving  such  particulars  to  be  shut  out  from  giving 
evidence  at  the  trial  with  reference  to  such  lega- 
tions. 

Jam€t  for  the  respondent,  pointed  out  that  it  has 
been  the  practice  of  the  election  judges  to  order 
particulars  of  general  allegations,  or  corrupt  or 
illegal  practices,  to  be  given  within  four   days : 
{The  Sa/Jord  Petition^  19   L.   T.    Rep.  N.   S.  600.) 
Decisions  at  chambers  have  practically  settled  that 
the  amount  cf  particularity  required  in  an  election 
petition  is  that  it   should    state   speciflcally  the 
several  classes  of   offences  alleged  to  have  been 
committed.    This  was  what  the  judges  meant  when 
they  directed  in  paragraph  8  of  the  form  g^ven  in 
Reg.  Gen.  5,    '  here  state  the  facts  and  grounds  on 
which  the  petitioners  rely."    Upon  the  question  of 
jurisdiction  he  referred  his  Lordship  to  Reg.  Gen. 
44,  which  says  that   "all  interlocutory  questions 
and  matters,  except  as  to  the  sufficiency  of  the 
security,  shall  be  heard  and  disposed  of  before  a 
judge,  who  shall  have  the  same  control  over  the 
proceedings  under  the  Parliamentary  Elections  Act 
18C8,  as  a  judge  at  chambers  in  the  ordinary  pro- 
ceedings of  the  Superior  Courts,  and  such  questions 
and  matters  shall  be  heard  and  disposed  of  by  one 
of  the  judges  upon  the  rota,  H  practicable,  and,  if 
not,  then  by  any  judge  at  chambers."    In  pursuance 
of  this  rule  he  asked  his  Lordship,  in  the  absence 
of  the  judges  upon  the  rota,  to  grant  an  order  in 
the  terms  of  the  summons  as  a  judge  at  chambers. 
It  was  important  that  the  delay  which  would  arise 
from  waiting  for  the  attendance  of  a  judge  upon  the 
rota  should  not  take  place. 

Knight^  for  the  petitioners,  assented  to  particulars 


being  given  of  bribery,  treating,  and  undue  influence 
alleged  three  days  before  trial,  but  applied  for 
an  extension  of  time  as  to  the  other  particulars. 
The  words  "other  illegal  and  corrupt  means" 
would  only  have  been  ground  for  special  de- 
murrer. 

Hanken,  J.,  after  satisfying  himself  that  the  case 
did  not  admit  of  delay  without  injury  to  the  parties, 
said  he  sho^d  take  on  himself  to  grant  the  order 
in  the  terms  asked  for,  except  that  five  days  should 
be  substituted  for  four.  Statements  of  the  practice 
of  the  judges  on  the  rota  at  chambers  were  more 
properly  addressed  to  them  than  to  him.  As  a  judge 
at  chambers  he  should  deal  with  each  case  on  its 
general  merits. 

Agents  for  the  petitioners,  VanSandaUy  Cumndngn 
and  Sons. 

Agents  for  the  respondent,  Baxter,  Rose,  and 
Norton. 


JUDICIAL  COmilTTEE  OF 

COTTNCrL. 

Beported  by  Douglas  Kikosiobd.  Ebq.,  Barrist^-at-Lav. 

Nov.  IG  and  17,  and  Dec.  23,  1868. 

(Present :  Lord  Chancellor  Cairns,  Archbishop  of 
York,  Lord  Chelmsford,  Lord  Wbstburv,  Sir 
William  Erlb,  and  Sir  James  W.  Colvilb.)    • 

RuGG  V.  Bishop  of  Winchester. 

Two  chapelries  united  into  a  separate  benefice — Church 
in  each  of  the  chapelries — Duty  of  incumbent  of  bene" 
fijceas  to  Sunday  services — Sarvice  in  each — Church 
pulled  down  and  rebuilt  on  same  site — Reconsecration, 
whether  necessary — Common  ecclesiastical  law— Act 
of  Uniformity  (18  ^  14  Car.  2,  c.  4),  s.  2— Ecclesi- 
astical offence  under  Church  Discipline  Act,  3^4 
Vict.  c.  BQ— Proceedings  under  1^2  Vict.  c.  106, 
ss.  77, 109. 

Two  ancient  chapelries,  each  being  a  separate  parish  for 
dvil  purposes,  and  each  having  a  church  qf  its  own 
were  united  into  a  separate  parish  or  benefice  under 
the  provisions  ofl  i'2  Vict.  c.  106,  anc?  2  ^  3  Vict, 
c.  43,  on  a  scheme  approved  of  by  the  Queen  in 
CounciL 

The  incumbent  of  tJie  benefice  so  formed  closed  one  of 
the  chtardies,  and  held  both  services  on  Sunday  at  the 
other  church;  when  ordered  by  the  bishop  of  the 
diocese  to  resume  the  service  in  the  former,  the  incum" 
bent  refutei  to  comply. 

On  proceedings  instituted  by  the  bishop  under  the  Clergy 
Discipline  Act  (3  i'  4  Vict,  c,  106) : 

Held,  that  the  Act  of  Uniformity  (13  ^  14  Car.  2,  c.  4) 
cannot  apply  to  such  a  case,  for  that  Act  must  mean 
by  the  words  "  Every  church,  chapel,  or  other  place  of 
worship  within  the  realm  of  England,"  each  church, 
j-c.,  in  and  for  which  there  ts  a  distinct  minister,  and 
does  not  impose  a  duty  upon  an  incumbent,  who  has 
two  churches  within  his  parish  to  perform  divine  ser- 
vice in  both  of  them,  nut  the  incumbent  is  bound  by 
the  common  ecclesiastical  law  to  perform,  or  provide 
for  the  performance  of  public  divine  service  in  every 
consecrated  church  or  chapel  of  the  parish  or  benefice 
of  which  he  is  the  incumbent,  and  his  wilful^  neg- 
lect of  Uds  duty,  and  wilful  disobedience  to  the 
order  of  die  bishop,  constitute  an  offence  against  the 
common  ecclesiastical  law.  Proceeainqs  for  such  an 
offence  are  rightly  taken  under  the  Church  Discipline 
Act. 
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Qu(cr€,  whether  the  Cutting  vp  one  of  two  churches  in  a 
parishf  where  Divine  service  is  required  to  be  per- 
formed  in  bothy  comes  within  sect.  77  of  stat.  1  j*  2 
Vict,  c  106,  as  an  ^^  inadequate  performance  of  eccle- 
siastical duties." 

Qucete,  whether  reconsecration  is  necessary^  where  a 
church  is  pulled  down  for  the  purpose  of  being  rebuilt^ 
and  is  rebuilt  on  the  lines  of  the  old  structure. 

This  was  an  appeal  from  a  decree  of  the  Coart  of 
ArcheSf  pronoanced  by  Sir  R.  J.  Phillimore  on 
May  2,  18G8,  in  a  cause  of  the  office  of  the  judge 
promoted  by  the  Bishop  of  Winchester  (the  present 
respondent)  against  the  Rev.  Lewis  Rugg  (the  pre- 
sent appellant),  a  clerk  in  holy  orders,  the  per- 
petual curate  and  incumbent  of  Ecchinswell-cum- 
Sydmonton,  in  the  county  of  Southampton,  diocese 
of  Winchester  and  province  of  Canterbury,  for 
having,  within  two  years  then  last  past,  ofifended 
against  the  laws  ecclesiastical  by  having  omitted  to 
perform  or  provide  for  the  performance  of  public 
Divine  service  as  prescribed  in  the  Book  of  Common 
Prayer  and  Administration  of  the  Sacraments,  and 
other  Rites  and  Ceremonies,  according  to  the  use  of 
the  C!hurch  of  England,  in  the  church  or  chapel  of 
St.  Mary,  Sydmonton,  on  Sundays  May  12th,  19th, 
2Gth,  and  June  2nd,  1867.  The  cause  came  before 
the  Arches  Court  of  Canterbury  by  letters  of 
request  from  the  Bishop  of  Winchester,  in  accord- 
ance with  the  Act  for  the  better  enforcing  Church 
Discipline  (3  &  4  Vict.  c.  8G). 

The  present  appellant  (then  defendant)  appeared 
under  protest  to  the  jurisdiction  of  the  Arches  Court, 
alleging  that  his  omission  to  perform  Divine  service 
in  the  church  of  St.  Mary,  Sydmonton,  was  no  offence 
against  the  laws  ecclesiastical  under  the  Church 
Discipline  Act;  that  proceedings  ought  to  have 
been  taken,  if  at  all,  under  the  provisions  of  stat. 
1  &  2  Vict.  c.  106,  more  especially  those  contained 
in  ss.  77, 100  of  that  Act ;  that  the  church  of  St. 
Mary,  Sydmonton  was  an  unconsecrated  building, 
having  been  rebuilt  on  the  site  of  an  old  uncon- 
secrated building,  or  oratory,  by  Mr.  Kingsmill, 
without  a  faculty,  and  the  ceremony  of  consecration 
performed  by  the  Bishop  pf  Winchester  having  been 
illegal,  as  against  the  will  of  Mr.  Rugg,  and  subject 
to  other  objections ;  and  that  he  had  on  the  Sundays 
named  above  performed  two  full  services  in  the 
parish  church  of  Ecchinswell-cum-Sydmonton,  dis- 
tant only  about  two  miles  from  the  church  of  St. 
Mary,  Sydmonton. 

On  Feb.  5, 1868,  the  Dean  of  Arches  overruled 
this  protest,  on  the  grounds  that  sect.  77  of  the 
stat.  1  &  2  Vict.  c.  106,  enacting,  "  That  whenever 
the  bishop  shall  see  reason  to  believe  that  the 
ecclesiastical  duties  of  any  benefice  are  inadequately 
performed,  it  shall  be  lawful  for  him  to  issue  a  com- 
mission "  to  certain  persons  therein  named,  and  on 
their  making  a  report,  to  take  certain  measures,  in 
no  way  bound  the  bishop  to  take  this  course,  but 
that  the  present  case  was  properly  before  the  court 
under  the  provisions  of  the  Church  Discipline  Act ; 
that  the  church  of  St.  Mary,  Sydmonton,  was  duly 
consecrated,  and  that  the  non-performance  of  the 
service  as  alleged,  was  an  ecclesiastical  offence,  over 
which  the  Bishop  of  Winchester  had  jurisdiction, 
and  that  the  cotirt,  by  virtue  of  the  letters  of 
request,  had  also  jurisdiction  in  the  matter. 

The  articles  on  behalf  of  the  promoter  (the 
Bishop  of  Winchester)  alleged  as  follows :  That  by 
the  common  ecclesiastical  law  of  the  realm,  and  by 
the  stat.  13  &  14  Car.  2,  c.  4,  s.  2,  every  clerk  in 
Holy  Orders  of  the  United  Church  of  .England  and 
Ireland  is  bound,  on  every  Sunday  in  the  year, 
to  perform,  or  provide  for  the  performance  of  public 
divine  service,  as  prescribed  in  the  Book  of  Com- 
mon Prayer,  and  Administration  of  the  Sacraments 
and  other  Rites  and  Ceremonies,  according  to  the 


use  of  the  Church  of  England,  in  every  con- 
secrated church  or  chapel  of  the  ecclesiastical 
parish  or  benefice  of  which  he  is  the  incumbent. 
That  the  defendant  (Mr.  Rugg),  a  clerk  in  Holy 
Orders,  was  in  1852  lawfully  licensed  to  be  the 
perpetual  curate  and  incumbent  of  Ecchinswell- 
cum-Sydmonton,  and  has  continued  to  be  so  up  to 
the  present  date ;  that  the  sidd  perpetual  curacy  and 
benefice  consists  of  two  ancient  parochial  chapelries, 
now  and  for  many  years  past  known  by  the  respec- 
tive names  of  Ecchinswell  and  Sydmonton,  in  each 
of  which  has  been  from  time  out  of  mind  a 
consecrated  church  or  chapel,  to  wit,  the  church 
or  chapel,  of  St.  Lawrence,  Ecchinswell,  and 
the  church  or  chapel  of  St.  Mary,  Sydmonton ; 
that  such  ancient  parochial  chapelries  up  to 
18th  Aug.  1852,  belonged  for  all  ecclesiastical 
purposes  to  the  vicarage  and  parish  church  of 
Kingsclere,  but  were  separated  therefrom  by  an 
Order  in  Council  bearing  date  18th  Aug.  1852, 
and  since  that  date  have  been  and  are  a  separate 
parish  for  ecclesiastical  purposes,  and  a  perpetual 
curacy  and  benefice,  by  the  name  or  style  of  the 
perpetual  curacy  of  Ecchinswell-cum-Sydmonton; 
that  the  defendant  has  offended  against  the  said 
common  law  ecclesiastical  and  the  said  statute  by 
omitting  to  perform  or  to  provide  for  the  perform- 
ance of  public  divine  service,  as  above  prescribed, 
in  the  said  church  or  chapel  of  St.  Mary,  Sydmonton, 
on  Sundays  May  12th,  19th,  26th,  and  June  2nd, 
1867. 

To  these   charges  the  defendant  made  answer, 
alleging*as  follows :  That  such  omission  as  above 
set  out   is    no  offence  against  the  common  law 
ecclesiastical,  or  the  statute  law  of  this  realm ;  that 
by  the  common  ecclesiastical  law,  and  by  the  stat. 
1  Eliz.  c.  2,  and  13  &  14  Car.  2,  every  minister  is  bound 
to  read  the  morning  and  evening  prayers  upon  every 
Sunday  (being  present  and  not  otherwise  reasonably 
hindered)  in  the  parish  church  or  chapel  where  he 
ministers ;  but  that  he  is  not  bound  to  perform  more 
than  two  full  services  in  one  day,  or  to  read  the 
morning  and  evening  prayers  in  any  private  chapel 
or  oratory,  or  other  place  of  public  worship  (where 
there  are  two  or  more  places  of  public  worship), 
and  where  he  is  unable  from  want  of  endowment  or 
other  funds  (as  in  this  case)  to  maintain  a  curate^ 
or  to  provide  for  such  additional  services,   even 
were  such  other  place  a  consecrated  building,  and 
therefore,  from  inability  to  perform  impossibilities, 
he  is  not  guilty  of  any  ecclesiastical  offence ;  that 
the  said  Church  of  St.  Mary,  Sydmonton,  at  the 
date  of  the  Order  in  Council  (Aug.  18,  1852)  was 
unconsecrated,  and  that  the  ceremony  of  consecra- 
tion performed  by  the  bishop  (Aug.  17, 1865)  was 
illegal  and  invalid,  for  the  reasons  stated  in  the 
protest  above ;  that  the  said  order  in  council,  recog- 
nising the  existence  of  a  chapel  and  chapel-yard  at 
Sydmonton,  was  issued  upon  mistaken  information, 
as  there  was  neither  chapel  nor  chapel-yard,  nor 
building   of   any   kind   which    the   law   of    the 
land  or  any  ecclesiastical  jurisdiction  could  take 
notice  of,  or  recognise  as  either  a  parish  church  or 
chapel ;  that  the  said  church  of  St.  Mary  was>  in 
effect,  the  private  chapel  of  Mr.  Kingsmill,  with- 
out a  right  of  access  to  it  except  by  favour  of  Mr. 
Kingsmill;    that  he  (the  defendant)    did  on  the 
Sundays  referred  to  perform  two  full  services  in 
the  parish  church  of  Ecchinswell-cum-Sydmonton ; 
that  as  the  parish  church  of  Ecchinswell  is  the 
only  presentative  and   fully  constituted  parochial 
church  upon  the  benefice  in  which  alone  all  the 
divine  offices  of  the  church  can  be  legally  p^* 
formed,  and   in   consequence   of  the  doubts  and 
uncertainties  as  to  the  so-called  church  of  St.  Mary, 
Sydmonton,  and  the  absence  of   endowment  and 
voluntary  offerings,  the  defendant  was  bound  to 
give  the  two  full  serrices  in  the  church  at  Ecchins- 
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veil,  particularly  since  a  service  at  SydmoDton 
▼ould  necessitate  the  extinguishing  of  one  service 
at  Ecchinswell,  and  thus  leave  nine-tenths  of  the 
parishioners  without  the  advantage  of  the  two 
services,  £cchinsweU  Church  being  two  miles  nearer 
to  the  bulk  of  the  parishioners  than  Sydmonton, 
and  the  ehurch  at  Sydmonton  being  chiefly  for  the 
accommodation  of  tiie  KingsmiU  family  and  their 
servants,  for  whom  accommc^tion  was  also  provided 
in  the  chancel-pew  of  the  church  at  Ecchinswell ;  that 
it  would  be  highly  injurious  to  defendant*s  health 
to  attempt  a  third  service ;  that  the  net  value  of  the 
benefice  does  not  exceed  SOL  per  annum  or  there- 
abouts, and  that  the  bishop,  before  consecrating  the 
church  at  Sydmonton,  was  bound  to  require  the  lay 
impropriator  of  Sydmonton  to  provide  an  adequate 
endowment,  or  make  other  provision  for  the  sup- 
port of  the  services. 

On  2nd  May  1868  the  judge  of  the  Arches  Court 
(Sir  K.  J.  Phillimore)  gave  judgment :  (See  18  L.  T. 
Bep.  N.  S.  486 ;  L.  Bep.  2  Adm.  &  Eccl.  247 ;  87 
L.  J.  85,  £ccl.) 

He  held  that  whether  the  old  church,  occupying 
the  site  of  the  new  one  built  in  1853,  had  been 
coosecrated  or  not  was  unnecessary  to  be  con- 
ddered.  The  Order  of  Council  of  Aug.  1852,  sever- 
ing the  chapelries  of  Ecchinswell  and  Sydmonton 
from  Kingsciere,  ani  forming  them  into  a  separate 
parish  for  ecclesiastical  purposes,  recites  ^*that 
there  is  in  each  of  the  said  chapelries  a  church 
or  chapel,  that  of  Ecchinswell  being  nearly  two 
miles,  and  that  of  Sydmonton  about  tluree  miles 
from  the  parish  church  of  Kingsclere ;"  and  further, 
"  that  each  of  the  chapelries  has  its  own  church- 
wardens ;  that  the  tithe-rent  charge  of  Ecchinswell 
wss  commuted  at  60/.,  and  that  of  Sydmonton  at 
50/.  8s.  6d.,  and  that  the  fees  of  both  chapelries 
were  21"  And  these  recitals  in  the  Order  in 
Council  furnish  evidence  that  the  court  is  bound  to 
accept,  so  far  as  they  oGfect  the  question  before  it. 
That  ihe  church  was  in  fact  duly  and  legally  con- 
secrated by  the  bishop,  and  the  validity  of  that 
consecration  had  been  determined  by  the  Privy 
Council :  {Bttgg  v.  KingsmiU,  18  L.  T.  Rep.  N.  S.  94  ; 
L.  Bep.  2  Priv.  Co.  59.)  That  in  the  case  of  an 
incumbent  having  a  XM&rish  consisting  of  two  bene- 
fices with  a  chapel  or  church  in  each,  it  is  not  com- 
petent to  the  incumbent  to  perform  service  in  one 
only,  but  where  means  are  insufficient  for  the 
performance  of  full  (t.e.,  morning  and  evening) 
service  in  both,  there  must  be  one  service  every 
Sunday  in  each  church.  That  the  bishop  has 
rightly  exercised  his  discretion  as  ordinary  in  order- 
ing here  alternate  morning  and  evening  services  in 
the  two  churches,  and  that  therefore  the  defendant 
must  be  monished  to  obey  the  direction  of  the  ordi- 
nary.   And  he  condenmed  the  defendant  in  costs. 

This  decree  was  the  subject  of  the  present 
appeal. 

The  appellant  (the  Rev.  Levris  Rugg)  in  person. 
—The  recitals  to  the  Order  of  Council,  referred  to 
in  the  judgment  of  Sir  R.  J.  Phillimore,  importing 
that  at  the  date  of  the  order  a  chapel  and  chapel- 
yard  existed  at  Sydmonton,  are  erroneous.  The 
ledtals,  at  any  rate,  are  not  conclusive  evidence  of 
the  fact.  In  R.  v.  Greene,  6  Ad.  &  £11.  548,  it  was 
held  that  the  fact  that  a  place  is  called  in  the 
sdiedule  of  a  statute  a  *'  borough"  is  not  conclusive 
evidence  that-the  place  was  a  borough  before  the 
statute.  The  old  chapel  standing  on  the  site  of 
the  present  church  of  St.  Mary,  Sydmonton,  was 
pulled  down  and  rebuilt  in  1858  by  Mr.  KingsmiU 
without  a  faculty.  Even  if  the  old  chapel  had  been 
consecrated,  yet,  having  been  pulled  down  and  re- 
built, it  ought  to  have  been  reconsecrated:  (^Battis- 
combe  V.  £v€f  7  L.  T.  Rep.  N.  S.  697.  See,  however, 
ParAxrv.i;eac/<yS6L.  J.  26,  Priv.  Co.)    And  it  was 


not  competent  to  the  bishop  to  consecrate  this  new 
church,  erected  in  1853,  a  parish  church  already 
existing  in  the  benefice,  no  endowment  having  been 
provided,  and  a  period  of  sixteen  years  and  up- 
wards from  the  demolition  of  the  old  building 
and  of  thirteen  years  from  the  date  x>f  the  Order  in 
Council  having  elapsed.  The  ceremony  of  conse- 
cration performed  by  the  Bishop  of  Winchester  was 
invalid  for  the  above  reasons,  and  because  it  was 
against  my  will.  [By  the  Court. — You  are  pre- 
cluded by  the  Order  in  Council  from  arguing  as  to 
the  necessity  for  consecration.]  Having  performed 
the  morning  and  evening  services  on  the  days  specified 
in  the  parish  church,  I  have  complied  with  the 
requisitions  of  stat.  JS  &  14  Car.  2,  c.  4,  and  am  not 
chargeable  with  any  dereliction  of  duty  whatever. 
[Lord  Wbstbust. — ^Do  you  then  contend  that, 
being  presented  to  a  benefice  containing  two 
churches,  you  were  entitled  to  choose  in  which  you 
would  do  the  service  ?]  Yes.  [Lord  Westbdet.— 
The  Act  of  Uniformity  of  Car.  2  would  require  you 
to  do  a  full  morning  and  evening  service  in  each  of 
these  two  churches.]  This  omission  is  not  an 
**  offence  against  the  laws  ecclesiastical "  within  the 
Church  Discipline  Act  (3  &  4  Vict.  c.  86) ;  e.  g.,  had 
I  violated  the  canon  109  by  *<evil  living,"  I  should 
have  been  amenable  to  criminal  process  under 
sect.  23  of  that  Act,  but  the  omission  of  duty 
alleged  can  only  give  a  civil  claim  against  me. 
[Lord  CuBLMSFoaD. — ^If  the  bishop  had  lawful 
authority  to  command  you  to  do  this  service, 
your  disobedience  constitutes  an  offence  against 
the  laws  ecclesiastical.  The  question  must  be 
whether  the  bishop  had  authority.]  If  at  all,  I 
am  amenable  only  to  proceedings  under  sect.  77 
of  Stat.  1  &  2  Vict.  c.  106.  The  bishop,  under 
this  section,  could  have  issued  a  commission  to 
have  inquired  whether  the  ecclesiastical  duties  of 
the  benefice  were  ^^  inadequately  performed,"  and 
he  ought  to  have  taken  this  course.  The  above 
and  sect.  109  of  the  same  statute  preclude  the 
bishop  from  proceeding,  in  a  case  like  this,  under 
any  other  statute.  Assuming  the  bishop  to  have 
had  jurisdiction  over  the  ancient  building  and  not 
to  have  lost  such  jurisdiction  by  its  demolition  with- 
out a  faculty ;  under  these  circumstances  the  Eccle- 
siastical Couit,  having  jurisdiction  over  the  ancient 
footway  leading  into  the  said  building,  and  that 
footway  having  been  closed  up,  it  became  the  duty 
of  the  court  below  by  its  judgment  to  order  the  said 
footway  to  be  re-opened  before  admonishing  me  to 
perform  service  in  the  building.  And  the  judge  of 
the  court  below  was  wrong  in  proceeding  to  the 
hearing  of  the  suit,  notwithstanding  my  application 
for  a  postponement  until  the  bishop  should  be 
examined,  for  I  thus  lost  the  benefit  of  his  Lord- 
ship's testimony. 

Dr.  DeanCf  Q.  C.  and  Dr.  Swdbey,  for  the  respon- 
dent, argued  that  the  appellant  being  the  incumbent 
of  a  benefice  consisting  of  two  distinct  districts  or 
chapelries,  in  each  of  which  there  is  a  consecrated 
building,  church,  or  chapel,  is  bound  by  law  to 
perform  Divine  service  in  each  building  every 
Sunday ;  and  he  has  no  right  to  choose  in  which  ho 
will  do  the  service  and  leave  the  service  entirely 
undone  in  the  other.  The  reasons  assigned  by  the 
appellant  for  his  omission  of  duty  are  quite  insufii- 
cient. 

The  appellant  replied. 

Cur,  adv.  vult, 

Dec.  23.-- Their  Lordships  delivered  the  fol- 
lowing judgment: — The  appellant  in  this  case 
is  the  Incumbent  of  the  benefice  of  Ecchin- 
swell-with-Sydmonton,  in  the  county  of  Southamp- 
ton, and  he  appeals  from  a  sentence  of  the  Arches 
Court,  pronounced  iu  a  cause  instituted  under  the 
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Quceref  whether  the  shutting  up  one  of  two  churches  in  a 

parish,  where  Divine  service  is  required  to  be  per- 

formed  in  both,  comes  within  sect.  77  of  stat.  1^2 

Vict,  c  106,  as  an  ^^  inadequate  performance  ofeccle- 

siastical  duties*^ 

Qucae,  whether  reconsecration  is  necessary,  where  a 
cJiurch  is  puiled  down  for  the  purpose  of  being  rebuilt, 
and  is  rebuilt  on  the  lines  of  the  old  structure. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Arches,  pronounced  by  Sir  R.  J.  Phlllimore  on 
May  2,  18G8,  in  a  cause  of  the  office  of  the  judge 
promoted  by  the  Bishop  of  Winchester  (the  present 
respondent)  against  the  Rev.  Lewis  Rugg  (the  pre- 
sent appellant),  a  clerk  in  holy  orders,  the  per- 
petual curate  and  incumbent  of  Ecchinswell-cum- 
Sydmonton,  in  the  county  of  Southampton,  diocese 
of  Winchester  and  province  of  Canterbury,  for 
having,  within  two  years  then  last  past,  offended 
against  the  laws  ecclesiastical  by  having  omitted  to 
perform  or  provide  for  the  performance  of  public 
Divine  service  as  prescribed  in  the  Book  of  Common 
Prayer  and  Administration  of  the  Sacraments,  and 
other  Rites  and  Ceremonies,  according  to  the  use  of 
the  Church  of  England,  in  the  church  or  chax)el  of 
St.  Mary,  Sydmonton,  on  Sundays  May  12th,  19th, 
26th,  and  June  2nd,  1867.  The  cause  came  before 
the  Arches  Court  of  Canterbury  by  letters  of 
request  from  the  Bishop  of  Winchester,  in  accord- 
ance with  the  Act  for  the  better  enforcing  Church 
Discipline  (3  &  4  Vict.  c.  86). 

The  present  appellant  (then  defendant)  appeared 
under  protest  to  the  jurisdiction  of  the  Arches  Court, 
alleging  that  his  omission  to  perform  Divine  service 
in  the  church  of  St.  Mary,  Sydmonton,  was  no  offence 
against  the  laws  ecclesiastical  under  the  Church 
Discipline  Act;  that  proceedings  ought  to  have 
been  taken,  if  at  all,  under  the  provisions  of  stat. 
1  &  2  Vict.  c.  106,  more  especially  those  contained 
in  SB.  77, 100  of  that  Act ;  that  the  church  of  St. 
Mary,  Sydmonton  was  an  unconsecrated  building, 
having  been  rebuilt  on  the  site  of  an  old  uncon- 
secrated building,  or  oratory,  by  Mr.  Kingsmill, 
without  a  faculty,  and  the  ceremony  of  consecration 
performed  by  the  Bishop  of  Winchester  having  been 
illegal,  as  against  the  will  of  Mr.  Rugg,  and  subject 
to  other  objections ;  and  that  he  had  on  the  Sundays 
named  above  performed  two  full  services  in  the 
parish  church  of  Ecchinswell-cum-Sydmonton,  dis- 
tant only  about  two  miles  from  the  church  of  St. 
Mary,  Sydmonton. 

On  Feb.  5,  1868,  the  Dean  of  Arches  overruled 
this  protest,  on  the  grounds  that  sect.  77  of  the 
stat.  1  &  2  Vict.  c.  106,  enacting,  "  That  whenever 
the  bishop  shall  see  reason  to  believe  that  the 
ecclesiastical  duties  of  any  benefice  are  inadequately 
performed,  it  shall  be  lawful  for  him  to  issue  a  com- 
mission **  to  certain  persons  therein  named,  and  on 
their  making  a  report,  to  take  certain  measures,  in 
no  way  bound  the  bishop  to  take  this  course,  but 
that  the  present  case  waa  properly  before  the  court 
under  the  provisions  of  the  Church  Discipline  Act ; 
that  the  church  of  St.  Mary,  Sydmonton,  was  duly 
consecrated,  and  that  the  non-performance  of  the 
service  as  alleged,  was  an  ecclesiastical  offence,  over 
which  the  Bishop  of  Winchester  had  jurisdiction, 
and  that  the  court,  by  virtue  of  the  letters  of 
request,  had  also  jurisdiction  in  the  matter. 

The  articles  on  behalf  of  the  promoter  (the 
Bishop  of  Winchester)  alleged  as  follows :  That  by 
the  common  ecclesiastical  law  of  the  realm,  and  by 
the  stat.  13  &  1-1:  Car.  2,  c.  4,  s.  2,  every  clerk  in 
Holy  Orders  of  the  United  Church  of.  England  and 
Ireland  is  bound,  on  every  Sunday  in  the  year, 
to  perform,  or  provide  for  the  performance  of  public 
divine  service,  as  prescribed  in  the  Book  of  Com- 
mon Prayer,  and  Administration  of  the  Sacraments 
and  other  Rites  and  Ceremonies,  according  to  the 


use  of  the  Church  of  England,  in  every  con- 
secrated church  or  chapel  of  the  ecclesiastical 
parish  or  benefice  of  which  he  is  the  incumbent. 
That  the  defendant  (Mr.  Rugg),  a  clerk  in  Holy 
Orders,  was  in  1852  lawfully  licensed  to  be  the 
perpetual  curate  and  incumbent  of  Eccfainsweli- 
cum-Sydmonton,  and  has  continued  to  be  so  up  to 
the  present  date  ;  that  the  said  perpetual  curacy  and 
benefice  consists  of  two  ancient  parochial  chapelries, 
now  and  for  many  years  past  known  by  the  respec- 
tive names  of  Ecchinswell  and  Sydmonton,  in  each 
of  which  has  been  from  time  out  of  mind  a, 
consecrated  church  or  chapel,  to  wit,  the  churcli 
or  chapel,  of  St.  Lawrence,  Ecchinswell,  and 
the  church  or  chapel  of  St.  Mary,  Sydmonton  ; 
that  such  ancient  parochial  chapelries  up  to 
18th  Aug.  1852,  belonged  for  all  ecclesiastical 
purposes  to  the  vicarage  and  parish  church  of 
Kingsclerc,  but  were  separated  therefrom  by  axi 
Order  in  Council  bearing  date  18th  Aug.  1852, 
and  since  that  date  have  been  and  are  a  separate 
parish  for  ecclesiastical  purposes,  and  a  perpetual 
curacy  and  benefice,  by  the  name  or  style  of  the 
perpetual  curacy  of  Ecchinswell-cum-SydmontoD  ; 
that  the  defendant  has  offended  against  the  said 
common  law  ecclesiastical  and  the  said  statute  by 
omitting  to  perform  or  to  provide  for  the  perform- 
ance of  public  divine  service,  as  above  prescribed, 
in  the  said  church  or  chapel  of  St.  Mary,  Sydmonton, 
on  Sundays  May  12th,  19th,  26th,  and  June  2nd, 
1867. 

To  these   charges  the  defendant  made  answer, 
alleging'as  follows :   That  such  omission  as  above 
set  out   is    no  offence  against  the  common  la'w 
ecclesiastical,  or  the  statute  law  of  this  realm ;  that 
by  the  common  ecclesiastical  law,  and  by  the  stat. 
1  Eliz.  c.  2,  and  13  &  1 4  Car.  2,  every  minister  is  bound 
to  read  tlie  morning  and  evening  prayers  upon  e very- 
Sunday  (being  present  and  not  otherwise  reasonably 
hindered)  in  the  parish  church  or  chapel  where  he 
ministers  ;  but  that  he  is  not  bound  to  perform  more 
than  two  full  services  in  one  day,  or  to  read  the 
morning  and  evening  prayers  in  any  private  chapel 
or  oratory,  or  other  place  of  public  worship  (where 
there  are  two  or  more  places  of  public  worship), 
and  where  he  is  unable  from  want  of  endowment  or 
o^er  funds  (as  in  this  case)  to  maintain  a  curate, 
or  to  provide  for  such  additional  services,    even 
were  such  other  place  a  consecrated  building,  and 
therefore,  from  inability  to  perform  impossibilities, 
he  is  not  guilty  of  any  ecclesiastical  offence ;  that 
the  said  Church  of  St.  Mary,  Sydmonton,   at  the 
date  of  the  Order  in  Council  (Aug.  18,  1852)  was 
unconsecrated,  and  that  the  ceremony  of  consecra- 
tion performed  by  the  bishop  (Aug.  17,  1865)  was 
illegal  and  invalid,  for  the  reasons  stated  in  the 
protest  above ;  that  the  said  order  in  council,  recog- 
nising the  existence  of  a  chapel  and  chapel-yard  at 
Sydmonton,  was  issued  upon  mistaken  information, 
as  there  was  neither  chapel  nor  chapel-yard,  nor 
building   of   any    kind    which    the   law    of    the 
land  or  any  ecclesiastical  jurisdiction  could  take 
notice  of,  or  recognise  as  either  a  parish  church  or 
chapel ;  that  the  said  church  of  St.  Mary  was,  in 
effect,  the  private  chapel  of  Mr.  Kingsmill,  with- 
out a  right  of  access  to  it  except  by  favour  of  Mr. 
Kingsmill;    that  he  (the  defendant)   did  on  the 
Sundays  referred  to  perform  two  full  services  in 
the  parish  church  of  Eccliinswell-cum- Sydmonton ; 
that  as  the  parish  church  of  Ecchinswell  is  the 
only  presentative  and   fully  constituted  parochial 
church  upon  the  benefice  in  which  alone  all  the 
divine  offices  of  the  church  can  be  legally  per*- 
formed,  and   in   consequence   of  the  doubts  and 
uncertainties  as  to  the  so-called  church  of  St.  Mary, 
Sydmonton,  and  the  absence  of   endowment  and 
voluntary  offerings,  the  defendant  was  bound  to 
give  the  two  full  seryices  in  the  church  at  Ecdiins- 
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well,  particularly  since  a  service  at  Sjdmonton 
would  necessitate  the  extinguishing  of  one  service 
at  Ecchinswell,  and  thus  leave  nine-tenths  of  the 
parishioners  without  the  advantage  of  the  two 
services,  Ecchinswell  Church  being  two  miles  nearer 
to  the  bulk  of  the  parishioners  than  Sydmonton, 
and  the  church  at  Sydmont6n  being  chiefly  for  the 
accommodation  of  the  KingsmiU  family  and  their 
servants,  for  whom  accommodation  was  also  provided 
in  the  chancel-pew  of  the  church  at  Ecchinswell ;  ^at 
it  would  be  highly  injurious  to  defendant*s  health 
to  attempt  a  third  service ;  that  the  net  value  of  the 
benefice  does  not  exceed  SOL  per  annum  or  there- 
abouts, and  that  the  bishop,  before  consecrating  the 
church  at  Sydmonton,  was  bound  to  require  the  lay 
impropriator  of  Sydmonton  to  provide  an  adequate 
endowment,  or  make  other  provision  for  the  sup- 
port of  the  services. 

On  2nd  May  1868  the  judge  of  the  Arches  Court 
(Sir  R.  J.  PhUUmore)  gave  judgment :  (See  18  L.  T. 
Rep.  N.  S.  486 ;  L.  &p.  2  Adm.  &  £ccl.  247 ;  37 
L.  J.  85,  Eccl.) 

He  held  that  whether  the  old  church,  occupying 
the  site  of  the  new  one  built  in  1853,  had  been 
consecrated  or  not  was  unnecessary  to  be  con- 
sidered. The  Order  of  Council  of  Aug.  1852,  sever- 
ing the  chapelries  of  Ek;chinswell  and  Sydmonton 
from  Kingsclere,  and  forming  them  into  a  separate 
parish  for  ecclesiastical  purposes,  recites  "  that 
there  is  in  each  of  the  said  chapelries  a  church 
or  chapel,  that  of  Ecchinswell  being  nearly  two 
miles,  and  that  of  Sydmonton  about  three  miles 
from  the  parish  church  of  Kingsclere ;"  and  further, 
"  that  each  of  the  chapelries  has  its  own  church- 
wardens ;  that  the  tithe-rent  charge  of  Ecchinswell 
was  commuted  at  60/.,  and  that  of  Sydmonton  at 
501.  88.  6d,  and  that  the  fees  of  both  chapelries 
were  2L"  And  these  recitals  in  the  Order  in 
Council  furnish  evidence  that  the  court  is  bound  to 
accept,  so  far  as  they  affect  the  question  before  it. 
That  the  church  was  in  fact  duly  and  legally  con- 
secrated by  the  bishop,  and  the  validity  of  that 
consecration  had  been  determined  by  the  Privy 
Conncil :  (^Eugg  v.  Kingsmill,  18  L.  T.  Rep.  N.  S.  94 ; 
L.  Bep.  2  Priv.  Co.  69.)  That  in  the  case  of  an 
incumbent  having  a  xMtfish  consisting  of  two  bene- 
fices with  a  chapel  or  church  in  each,  it  is  not  com- 
petent to  the  incumbent  to  perform  service  in  one 
imly,  but  where  means  are  insufficient  for  the 
peiformance  of  full  (ue,,  morning  and  evening) 
service  in  both,  there  must  be  one  service  every 
Sunday  in  each  church.  That  the  bishop  has 
rightly  exercised  his  discretion  as  ordinary  in  order- 
ing here  alternate  morning  and  evening  services  in 
the  two  churches,  and  that  therefore  the  defendant 
must  be  monished  to  obey  the  direction  of  the  ordi- 
nary.   And  he  condemned  the  defendant  in  costs. 

This  decree  was  the  subject  of  the  present 
appeal. 

The  appellant  (the  Rev.  Lewis  Rugg)  in  person. 
— The  recitals  to  the  Order  of  Council,  referred  to 
in  the  judgment  of  Sir  R.  J.  Phillimore,  importing 
that  at  the  date  of  the  order  a  chapel  and  chapel- 
yard  existed  at  Sydmonton,  are  erroneous.  The 
recitals,  at  any  rate,  are  not  conclusive  evidence  of 
the  fact.  In  It  v.  Greene,  6  Ad.  &  Ell.  548,  it  was 
held  that  the  fact  that  a  place  is  called  in  the 
schedule  of  a  statute  a  "  borough"  is  not  conclusive 
evidence  that-the  place  was  a  borough  before  the 
statute.  The  old  chapel  standing  on  the  site  of 
the  present  church  of  St.  Mary,  Sydmonton,  was 
pulled  down  and  rebuilt  in  1853  by  Mr.  Kingsmill 
without  a  faculty.  Even  if  the  old  chapel  had  been 
consecrated,  yet,  having  been  pulled  down  and  re- 
built, it  ought  to  have  been  reconsecrated :  {Battis- 
eombe  v.  Eve,  7  L.  T.  Rep.  N.  S.  697.  See,  however, 
Parker  v.  Leadty  86  L.  J.  26,  Priv.  Co.)    And  it  was 


not  competent  to  the  bishop  to  consecrate  this  new 
church,  erected  in  1853,  a  parish  church  already 
existing  in  the  benefice,  no  endowment  having  been 
provided,  and  a  period  of  sixteen  years  and  up- 
wards from  the  demolition  of  the  old  building 
and  of  thirteen  years  from  the  date  .of  the  Order  in 
Council  having  elapsed.  The  ceremony  of  conse- 
cration performed  by  the  Bishop  of  Winchester  was 
invalid  for  the  above  reasons,  and  because  it  was 
against  my  will.  [By  the  Court. — You  are  pre- 
cluded by  the  Order  in  Council  from  arguing  as  to 
the  necessity  for  consecration.]  Having  performed 
the  morning  and  evening  services  on  the  days  specified 
in  the  parish  church,  I  have  complied  with  the 
requisitions  of  stat.'lS  &  14  Car.  2,  c.  4,  and  am  not 
chargeable  with  any  dereliction  of  duty  whatever. 
[Lord  Wbstbuby. — ^Do  you  then  contend  that, 
being  presented  to  a  benefice  containing  two 
churches,  you  were  entitled  to  choose  in  which  you 
would  do  the  service  ?]  Yes.  [Lord  Wkstbuht.— 
The  Act  of  Uniformity  of  Car.  2  would  require  you 
to  do  a  full  morning  and  evening  service  in  each  of 
these  two  churches.]  This  omission  is  not  an 
**  offence  against  the  laws  ecclesiastical "  within  the 
Church  Discipline  Act  (3  &  4  Vict.  c.  86) ;  «.  g.,  had 
I  violated  the  canon  109  by  "evil  living,"  I  should 
have  been  amenable  to  criminal  process  under 
sect.  23  of  that  Act,  but  the  omission  of  duty 
alleged  can  only  give  a  civil  claim  against  me. 
[Lord  CuBLMSFOBD. — ^If  the  bishop  had  lawful 
authority  to  command  you  to  do  this  service, 
your  disobedience  constitutes  an  offence  against 
the  laws  ecclesiastical.  The  question  must  be 
whether  the  bishop  had  authority.]  If  at  all,  I 
am  amenable  only  to  proceedings  under  sect.  77 
of  Stat.  1  &  2  Vict.  c.  106.  The  bishop,  under 
this  section,  could  have  issued  a  commission  to 
have  inquired  whether  the  ecclesiastical  duties  of 
the  benefice  were  "  inadequately  performed,"  and 
he  ought  to  have  taken  this  course.  The  above 
aud  sect.  109  of  the  same  statute  preclude  the 
bishop  from  proceeding,  in  a  case  like  this,  under 
any  other  statute.  Assuming  the  bishop  to  have 
had  jurisdiction  over  the  ancient  building  and  not 
to  have  lost  such  jurisdiction  by  its  demolition  with- 
out a  faculty ;  under  these  circumstances  the  Eccle- 
siastical Court,  having  jurisdiction  over  the  ancient 
footway  leading  into  the  said  building,  and  that 
footway  having  been  closed  up,  it  became  the  duty 
of  the  court  below  by  its  judgment  to  order  the  said 
footway  to  be  re-opened  before  admonishing  me  to 
perform  service  in  the  building.  And  the  judge  of 
the  court  below  was  wrong  in  proceeding  to  the 
hearing  of  the  suit,  notwithstanding  my  application 
for  a  postponement  until  the  bishop  should  be 
examined,  for  I  thus  lost  the  benefit  of  his  Lord- 
ship's testimony. 

Dr.  Deane,  Q.  C.  and  Dr.  Swabey,  for  the  respon- 
dent, argued  that  the  appellant  being  the  incumbent 
of  a  benefice  consisting  of  two  distinct  districts  or 
chapelries,  in  each  of  which  there  is  a  consecrated 
building,  church,  or  chapel,  is  bound  by  law  to 
perform  Divine  service  in  each  building  every 
Sunday ;  and  he  has  no  right  to  choose  in  which  he 
will  do  the  service  and  leave  the  service  entirely 
undone  in  the  other.  The  reasons  assigned  by  the 
appellant  for  his  omission  of  duty  are  quite  insuffi- 
cient. 

The  appellant  replied. 

Cur.  adv.  vult, 

Dec  28. — Their  Lordships  delivered  the  fol- 
lowing judgment: — ^The  appellant  in  this  case 
is  the  Incumbent  of  the  benefice  of  Ecchin- 
swell-with- Sydmonton,  in  the  county  of  Southamp- 
ton, and  he  appeals  from  a  sentence  of  the  Arches 
Court,  pronounced  iu  a  cause  instituted  under  the 
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Clergy  Discipline  Act,  by  which  sentence  the  judge 
declared  that  the  appellant  had  offended  against  the 
laws  ecclesiastical  by  not  having  regularly  per- 
formed divine  service  in  the  church  or  chapel  of  St. 
Mary,  Sydmonton,  as  required  by  the  lord  bishop 
of  the  diocese,  and  monished  him  to  resume  and 
continue  to  perform,  or  to  provide  for  the  perfor- 
mance of,  public  divine  service,  as  prescribed  in 
the  Book  of  Common  Prayer,  in  the  said  church  or 
chapel  of  St.  Mary,  Sydmonton,  and  further  con- 
demned hun  in  costs.  It  appears  that  Ecchinswell 
and  Sydmonton  were  two  ancient  chapelries  belong- 
ing to  the  vicarage  of  Kingsclere,  with  a  church  or 
chapel  in  each  of  the  chapehies,  each  chappy  being 
also  a  separate  parish  for  all  civil  purposes ;  and  in 
the  year  1852  a  proposal  or  sdieme  for  the  union  of 
the  two  chapelries  into  a  separate  parish  and  bene- 
fice, and  for  their  separation  from  the  vicarage  of 
Kingsclere,  was  set  on  foot  by  the  Bishop  of  Win- 
chester, under  the  provisions  of  the  1  &  2  Vict, 
c.  106,  and  the  2  &  8  Vict  c.  43.  This  scheme  was 
certified  by  the  Archbishop  of  Canterbury  to  the 
Queen  in  Council,  and  all  necessary  consents  having 
been  given,  it  was  ultimately  approved  of  by  Her 
Majesty  in  Council,  and  became  binding  under  the 
Acts  referred  to.  By  this  scheme  it  was  provided 
that  the  two  chapelries  of  Ecchinswell  and  Sydmon- 
ton should  bo  separated  from  the  vicarage  of  Kings- 
clere, and  be  united  so  as  to  form  together  a  separate 
parish  for  ecclesiastical  purposes,  and  a  perpetual 
curacy  and  benefice,  by  the  name  or  style  of  the 
perpetual  curacy  of  Ecchinswell-with-Sydmonton. 
That  the  proposed  separate  parish  and  benefice 
should  be  subject  to  tiie  same  ecclesiastical  juris- 
diction as  the  said  vicarage  of  Kingsclere,  and  the 
incumbent  of  such  separate  parish  and  benefice 
should  have  exclusive  cure  of  souls  within  the  limits 
of  the  same.  That  two  churchwardens  should  be 
annually  chosen  in  the  customary  manner,  and  at 
the  time  when  churchwardens  are  usually  appointed, 
in  and  for  each  of  the  said  chapelries ;  and  every 
person  so  chosen  should  be  duly  admitted,  and 
should  do  all  things  pertaining  to  the  office  of 
churchwarden  as  to  ecclesiastical  matters  within 
the  said  chapelries.  That  the  freehold  of  the 
churches  and  churchyards  of  Ecchinswell  and  Syd- 
monton, so  far  as  the  same  might  be  vested  in  or 
belong  to  the  incumbent  for  the  time  being  of  the 
said  vicarage,  and  also  all  the  glebe  lands  of  and 
belonging  to  the  said  vicarage  situate  in  the  said 
chapelries  of  Eccliinswell  and  Sydmonton,  with  the 
appurtenances;  and  also  (except  as  thereinafter 
mentioned)  all  so  much  and  such  part  of  the  tithe 
rentcharges  or  other  payments  or  compositions  for 
or  in  lieu  of  tithes  belonging  to  the  said  vicarage  as 
arose  and  accrued,  or  were  payable  within  or  in 
respect  of  the  said  chapelries  of  Ecchinswell  and 
Sydmoutou,  should  belong  and  be  attached  to  the 
said  proposed  separate  benefice  of  Ecchinswell-with- 
Sydmonton  for  ever,  and  be  held,  received,  and 
enjoyed  by  the  incumbent  thereof  for  the  time  being, 
accordingly.  That  the  parishioners  of  Ecchinswell 
and  Sydmonton  should  be  liable  as  theretofore  to 
the  expenses  of  repairing  and  maintaining  their 
respective  churches,  and  the  other  expenses  inci- 
dental to  the  due  performance  of  divine  service 
therein  respectively,  and  should  be  exempt  from  all 
rates,  charges,  and  assessments  to  be  made  for  or  in 
respect  of  the  parish  church  of  Kingsclere  aforesaid, 
or  for  or  in  respect  of  any  other  church  or  chapel 
situate  elsewhere  than  within  the  limits  of  the  said 
proposed  separate  parish.  That  the  patronage  or  right 
4)f  nomination  of  or  to  the  said  proposed  separate  bene- 
fice of  Ecchinswell- with- Sydmonton  should  be  and 
remain  in  the  vicar  of  the  said  vicarage  and  parish 
church  of  lUngsclere  for  the  time  being  and  his  suc- 
cessors for  ever.  That  the  parishioners  of  Ecchins- 
well and  Sydmonton  should  be  entitled,  as  thereto- 


fore, to  accommodation  in  their  said  respective 
churches,  but  should  not  henceforth  be  entitled  to 
any  accommodation  in  the  parish  church  of  Kings- 
clere. It  is  enacted  by  the  statutes  already 
mentioned,  that  a  scheme  thus  approved  of,  and 
made  an  order  in  council,  shall  come  into  operation 
forthwith,  and  be  binding  on  all  persons  whatsoever, 
whether  the  benefice  or  benefices  thereby  affected 
be  or  be  not  vacant.  Shortly  after  the  date  of  the 
order  in  council,  ike  appellant  became  the  incum- 
bent of  the  parish  or  benefice  thus  created.  The 
church  at  Sydmonton  was  at  this  time  pulled  down 
for  the  purpose  of  being  rebuilt,  and  it  was  rebuilt 
on  the  lines  of  the  ancient  structure  in  1853.  It 
appears  that  from  the  year  in  which  the  new  church 
at  Sydmonton  was  opened  for  divine  worsliip,  until 
1863,  service  was  performed  in  the  church  by  the 
appellant.  Some  doubt  then  arose  whether  the  new 
building  required  reconsecration ;  and  the  appellant 
taking  advantage  of  this  doubt,  closed  the  church, 
and  refused  his  consent  to  its  being  reconsecrated. 
To  such  an  extent  was  his  perverse  conduct  carried, 
that  on  the  day  appointed  for  the  consecration,  the 
17th  Aug.  1865,  he  caused  the  door  of  the  church  to 
be  locked,  carried  away  the  key,  and  refused  to  be 
present  at  the  ceremony.  There  can  be  no  justifi- 
cation or  excuse  for  such  conduct.  If  the  new 
church  required  reconsecration  (which,  as  it  was 
built  on  the  site  of  the  old  church,  may  well  be 
doubted)  (see  Parker  v.  J^eachy  86  L.  J.  26,  Priv.  Co.), 
it  was  the  duty  of  the  appellant  to  have  promoted 
and  assisted  such  reconsecration.  The  appellant 
has  since  contended  that  the  consecration  is  invalid, 
as  it  took  place  without  his  consent,  and  even 
against  his  protest.  But  their  Lordships  entertain 
no  doubt  that  even  assuming  reconsecration  to  have 
been  necessary,  the  appellant  having  regard  to  the 
site  of  the  building,  the  purpose  for  which  it  was 
erected,  and  the  provisions  of  the  order  in  council, 
was  not  in  a  position  to  have  refused  his  assent  to 
t-he  consecration.  In  the  consideration  of  this  case, 
therefore,  the  church  at  Sydmonton  must  be  taken 
to  be  a  lawfully  consecrated  church.  On  the  5th  May, 
1867,  the  appellant  gave  public  notice  in  the  church 
at  Sydmonton  that  there  would  be  no  more  service 
in  that  church ;  and  for  the  two  following  Sundays 
divine  service  was  not  performed  in  it.  Complaint 
having  been  made  to  the  Bishop  of  Winchester,  he, 
on  the  23rd  May,  1867,  by  a  letter  from  his  secretary 
to  the  appellant,  desired  to  know  whether  the  infor- 
mation he  had  received  was  correct,  and,  if  so,  on 
what  ground  he  had  suspended  the  service.  To  this 
letter  the  appellant  on  the  27th  May,  1867,  replied 
in  these  terms :  — '*  In  answer  to  your  letter  addressed 
to  me  at  the  request  of  the  Bishop  of  Winchester,  I 
have  to  inform  you  that  I  have  discontinued  the 
service  at  Sydmonton,  and  have  returned  to  the  two 
full  services  in  the  church  at  Ecchinswell  as  per- 
formed by  me  during  the  first  four  years  of  niy 
charge  of  this  parish.  I  think  I  shall  best  discbarge 
my  duty  to  my  parishioners  generally  by  the  return 
to  tho  two  full  services  (morning  and  evening)  here^ 
and  that  this  will  be  more  strictly  in  accordance 
with  the  requirements  of  both  the  common  and 
ecclesiastical  law,  than  having  only  one  service  here 
in  order  that  there  may  be  one  in  a  building  which 
I  cannot  recogpiise  as  ever  having  been  lawfully 
consecrated,  and  for  the  sake  merely  of  one  family 
(not  much  resident)  and  their  immediate  dependents, 
when  the  great  bulk  (more  than  nine-tenths)  of  my 
parishioners  live  nearer  to  Ecchinswell  church,  where 
they  can  better  and  more  conveniently  attend,  than 
by  having  to  go  out  of  their  way  a  mile  or  two  more 
distant  to  Sydmonton  House.*'  The  following  letter 
dated  the  30th  May,  1857,  was  then  written  by  the 
bishop's  secretaries  to  the  appellant:— *' We  hare 
laid  your  letter  of  the  27th  before  the  Bishop  of 
Winchester.     We  are  desired   to  state  that  the 
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bishop  requires  you  to  resame  the  8er?ice  at  Sjd- 
monton  church  on  Sunday  next,  and  to  continue  the 
performance  of  such  service  in  future  ;  and  we  beg 
to  add  that  we  have  forwarded  a  copy  of  this  letter 
to  the  churchwarden,  and  requested  him  to  inform 
the  bishop  whether  his  order  is  complied  with.'* 
The  following  is  the  reply  of  the  appellant  to  the 
order  of  the  bishop:— "Ecchinswell,  3lst  May, 
1867.  In  reply  to  your  communication  of  yesterday 
from  the  Bishop  of  Winchester,  I  beg  to  inform  his 
Lordship  that,  with  all  due  deference  to  his  authority, 
I  tee  neither  the  necessity  nor  the  obligation,  under 
existing  circumstances,  of  performing  divine  senrice 
at  Sydmonton,  and  it  is  not  my  intention  to  resume 
the  service  there  until  every  impediment  be  removed 
and  the  church  (so  called)  has  been  judicially 
decided  to  be  lawfully  consecrated.  I  have,  more- 
over to  inform  you  that  there  is  no  churchwarden 
at  Sydmonton,  and  therefore  no  need  to  wait  for  a 
reply  to  any  copy  of  a  letter  or  request  to  such  to 
know  whether  his  Lordship's  order  has  been  complied 
with  or  not."  The  Mshop,  finding  that  the  appel- 
lant had  determined  to  continue  to  keep  the  church 
at  Sydmonton  closed,  and  to  disregard  his  order 
that  the  service  in  it  should  be  resumed,  instituted  a 
suit  against  the  appellant  in  the  Arches  Court  of 
Canterbury,  under  the  provisions  of  the  Clergy 
Discipline  Act  (3  &  4  Vict.  c.  86).  The  letters  of 
request  stated  that  the  appellant  was  charged  with 
having  offended  against  the  laws  ecclesiastical  by 
having  omitted  to  perform  or  to  provide  for  the 
performance  of  public  divine  service  as  prescribed 
in  the  Book  of  Common  Prayer,  and  administration 
of  the  sacraments  and  other  rites  and  ceremonies, 
in  the  church  of  St.  Mary,  Sydmonton,  on  four  suc- 
cessive Sundays,  in  the  months  of  May  and  June, 
1867,  and  therefore  prayed  that  a  citation  might  be 
issued  to  him  to  appear  to  answer  to  certain  articles, 
&&,  to  be  administered.  The  appellant  appeared 
under  protest,  and  by  an  act  or  petition  objected 
that  by  rirtue  of  divers  provisions  contained 
in  1  &  2  VicL,  c.  106,  and  more  particu- 
larly in  sections  77  and  109,  the  court  had 
no  jurisdiction  to  administer  articles  to  him  for 
the  alleged  offence  of  omitting  to  perform  or  provide 
for  the  performance  of  public  divine  service  in  the 
alleged  church  of  St.  Mary,  Sydmonton ;  that 
the  building,  called  the  church  of  St.  Mary,  Syd- 
monton, is  not  a  church  as  falsely  suggested ;  that 
an  illegal  ceremony  of  consecration  had  been  per- 
formed within  the  building;  that  the  appellant 
performed  two  full  services  in  the  parish  church  of 
£ochiu8well-with- Sydmonton  on  the  Sundays  men- 
tioned in  the  letters  of  request,  and  that  by  reason 
of  the  premises  the  court  had  no  jurisdiction  to 
entertain  a  suit  to  compel  him  to  answer  articles 
for  not  i>erforming  divine  service  in  the  building. 
The  Dean  of  the  Arches  overruled  the  protest, 
deciding  that  the  offence  charged  was  an  ecclesi- 
astical offence  cognisable  under  the  provisions  of 
Uie  8  &  4  Vict.,  c.  86,  and  assigned  tiie  appellant 
to  appear  absolutely.  Articles  were  acconlingly 
Inought  in,  which  charged  the  appellant  with  having 
offended  against  the  common  ecclesiastical  law  of 
the  realm,  and  the  statute  13  &  14  Car.  2,  c.  4,  s.  2, 
by  omitting  to  perform  divine  service  in  the  church 
of  St.  Mary,  Sydmonton,  at  the  times  mentioned, 
and  copies  of  the  before-mentioned  letters  between 
the  bishop's  secretaries  and  the  appellant  were 
annexed  to  and  made  part  of  the  articles.  The 
answer  to  the  articles  principally  consisted  of  a 
deniid  of  any  liability  on  the  appellant  to  perform 
any  divine  service  in  St.  Mary,  Sydmonton,  on  the 
ground  of  its  being  an  unconsecrated  building,  and 
a  justification  for  the  omission  charged,  by  reason 
of  his  having  performed  two  full  services  in  the 
church  of  Ecch  ins  well.  The  Dean  of  the  Arches 
held  that  the  bishop  had  rightly  exercised  his  dis- 


cretion in  commanding  the  appellant  to  ;)erform 
divine  service  in  the  church  at  Sydmonton,  and 
admonished  him  to  obey  the  directions  of  his  ordi- 
nary. Upon  the  hearing  of  the  appeal  from  this 
judgment,  the  appellant  in  person  urged  various 
objections,  some  of  which  were  of  an  extremely 
frivolous  character.  He  insisted  upon  the  illegality 
of  the  consecration  of  the  churcl^  sf  SydfBoaton, 
for  which  objection,  as  already  shown,  there  is  no 
foundation.  He  also  objected  that  an  ancient  foot- 
way or  entrance  to  the  church  had  been  stopped  up 
by  the  patron,  and  a  more  circuitous  road  provided, 
and  that  it  is  by  sufferance  of  the  patron  only  that 
the  former  approadi  can  be  used.  It  is  clear  that 
no  defence  against  the  present  charge  can  be  rested 
upon  this  circumstance.  If  there  lias  been  any 
improper  obstruction  of  a  right  of  way  to  tho 
church,  the  appellant  has  his  appropriate  remedy. 
But  the  appellant  principally  rested  his  defence  to 
the  proceedings  against  him  upon  the  ground  that 
there  being  two  churches  or  places  of  public  worship 
in  the  parish  of  Ecchinswell-with-Sydmonton,  he 
had  a  right  to  shut  the  church  against  the  parishioners 
of  Sydmonton,  if,  in  his  discretion,  he  considered  it 
more  expedient  to  confine  the  public  worship  in  the 
parish  to  the  church  at  Ecchinswell.  The  question 
is  whether  by  so  acting  and  persevering  in  keeping 
the  church  at  Sydmonton  closed  in  disobedience  to 
the  order  of  the  bishop,  he  has  committed  an 
ecclesiastical  offence.  The  duty  of  the  appellant  is 
thus  stated  in  the  1st  article:  That  by  the  common 
ecclesiastical  law  of  the  realm,  and  by  the  statute 
13  &  14  Car.  2,  c.  4,  s.  2,  every  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland  is 
bound  on  every  Sunday  (otherwise  called  Lord's 
day)  in  the  year  to  perform  or  provide  for  the  per- 
formance of  public  divine  service,  as  prescnbed  in 
the  Book  of  Common  Prayer,  and  administration  of 
the  Sacraments  and  other  rites  and  ceremonies, 
according  to  the  use  in  the  Church  of  England,  in 
every  consecrated  church  or  chapel  of  the  ecclesias- 
tical parish  or  benefice  of  which  he  is  the  incumbent. 
It  appears  to  tiieir  Lordships  that  the  Act  of 
Uniformity  (13  &  14  Car.  2)  does  not  apply  to  this 
case,  and  that  it  is  not  a  duty  imposed  by  that  Act 
upon  an  incumbent  who  has  two  churches  or  places 
of  public  worship  within  his  parish  to  perform 
divine  service  in  both  of  them.  The  words  of  the 
Ace,  '*  Every  church,  chapel,  or  other  place  of  public 
worship  within  the  realm  of  England,"  must  be  read 
in  each  church,  &c.,  in  and  for  which  there  is  a 
distinct  minister.  The  appellant  cannot,  therefore, 
be  said  to  have  offended  against  the  Act  of 
Uniformi^  by  confining  the  performance  of  morn- 
ing and  evening  service  to  one  of  the  churches  in  his 
parish,  and  not  providing  for  the  same  services  in 
the  otiier  chureh,  there  being  nothing  in  the  Act 
requiring  Mm  to  employ  a  curate,  in  order  that  the 
services  may  be  duly  performed  in  both  churches. 
But  the  question  is,  whether  the  appellant  was  not 
bound  by  the  common  ecclesiastical  law  (to  use  the 
languid  of  the  articles)  **  to  perform  or  to  provide 
for  the  performance  of  public  divine  service  in  every 
consecrated  church  or  chapel  of  the  parish  or  bene- 
fice of  which  he  is  the  incumbent."  If  so,  the  article 
which  charges  an  offence  against  the  common 
ecclesiastical  law,  and  also  ag:ainst  the  statute 
13  &  14  Car.  2,  will  be  good,  although  the  offence  is 
only  against  the  common  law,  and  not  against  the 
statute,  as  the  latter  allegation  may  be  regarded  as 
mere  surplusage.  There  can  be  no  doubt  that  the 
order  in  council  which  united  the  chapelries  of 
Ecdiinswell  and  Sydmonton  into  a  separate  parish 
or  benefice,  intended  that  there  should  be  two 
churches  (as  they  are  called  in  the  order)  within  the 
parish,  in  both  of  which  public  worship  should  be 
performed.  This  appears  plainly  from  the  provisions 
contained  in  the  order  "that  the  parishioners  of 
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Ecchinswell  and  Sydmonton  shoold  be  liable,  as 
theretofore,  to  the  expenaes  of  repairing  and  main- 
taining their  respectiTe  churches  and  the  other 
expenses  incidental  to  the  due  performance  of  divine 
senrioe  therein  respectively,"  and  "that  the  pa- 
rishioners of  Ecchinswell  and  Sydmonton  shall  be 
entitled  as  heretofore  to  accommodation  in  their 
respectlTe  churches."  The  appellant  accepted  the 
benefice  with  a  full  knowledge  that  there  were  two 
churches  or  chapels  vrithin  the  parish  in  which,  by 
the  instrument  creating  the  benefice,  the  duty  of 
using  each  as  a  place  of  religious  worship,  and  per- 
forming some  service  therein,  is  laid  upon  him.  If 
the  question  with  the  bishop  had  been  as  to  the 
nature  and  extent  of  the  services  which  liie  appel- 
lant was  bound  to  peform  in  these  churches  respec- 
tively, the  case  might  have  been  attended  with  more 
difficulty.  But  the  appellant  takes  upon  himself  to 
shut  up  the  church  at  Sydmonton,  and  positively  to 
refuse  to  perform  any  divine  service  in  it,  assigning 
reasons  for  this  wilful  neglect  of  the  duty  which  he 
has  undertaken,  erery  one  of  which  is  insufficient, 
and  claiming  the  liberty  of  choosing  which  of  the 
two  churches  in  his  parish  he  will  keep  open  for 
divine  worship,  which,  if  it  were  conceded  to  him, 
would  of  course  equally  enable  him  to  close  the 
church  at  Ecchinsw^l,  and  perform  the  whole  of 
the  divine  services  in  the  parish  in  the  church  at 
Sydmonton.  If,  then,  the  appellant  has  neglected 
or  refused  to  perform  a  spiritual  duty  whidi  was 
imposed  upon  him  by  his  induction  into  the  benefice, 
has  he  not  committed  an  offence  against  the  eccle- 
siastical law?  This  in  itself  might  render  him 
liable  to  be  proceeded  against  under  the  Church 
Discipline  Act.  But,  beyond  his  neglect  of  duty, 
he  has  exposed  himself  to  such  a  proceeding  by  his 
contumacious  refusal  to  obey  the  lawful  order  of 
his  bishop.  The  duty  of  performing  some  divine 
service  in  the  church  at  Sydmonton  having  been 
imposed  upon  the  appellact^  and  he  having  shown 
his  intention  of  violating  it  by  shutting  up  the 
church  and  giving  public  notice  that  there  would  be 
no  more  service  thine,  the  bishop,  in  the  exercise  of 
the  authority  rested  in  him,  made  an  order  upon 
him  to  resume  the  services  in  that  church.  If  the 
appellant  had  entertained  a  sincere  wish  to  do  his 
duty  to  the  parishioners,  he  would  have  consulted 
the  bishop  as  to  the  best  mode  of  meeting  their 
requirements  and  his  own  obligation ;  but  instead 
of  adi^ting  this  course  he  defied  the  bishop's  autho- 
rity under  the  semblance  of  deference  to  it,  and 
denying  the  necessity  and  the  obligation  of  per- 
forming any  divine  service  at  Sydmonton,  expressed 
his  intention  not  to  resume  .the  service  there  "  until 
the  church  (so  called)  had  been  judicially  decided 
to  be  lawfully  consecrated."  The  appellant,  there- 
fore, has  committed  an  offence  against  the  common 
ecclesiastical  law,  by  wilful  neglect  of  duty,  and  by 
wilfol  disobedience  to  the  order  of  the  bishop  direct- 
ing him  to  perform  that  duty.  In  his  act  or  protest, 
the  appellimt  objected  to  the  jurisdiction  of  the 
eourt,  upon  the  ground  that  the  proceedings  should 
have  been  taken  (if  at  all)  under  the  1  &  2  Vict., 
c.  106,  referring  to  sections  77  and  109  of  that  Act. 
It  may  be  doubted  whether  the  Act  referred  to  is 
applicable  to  this  case.  By  the  77th  section  it  is 
provided  that  whenever  the  biBh<^  shall  see  reason 
to  believe  that  the  ecclesiastical  duties  of  any 
benefice  are  inadequately  performed,  it  shall  be 
lawful  for  him  to  issue  a  commission,  to  be  consti- 
tuted in  the  manner  prescribed ;  and  if  the  com- 
missioners report  to  the  bishop  that  in  their  opinion 
the  duties  of  such  benefice  are  inadequately  per- 
formed, he  may  require  the  spiritual  person  holding 
the  benefice  to  appoint  a  curate.  And  the  109th 
section  enacts,  that  in  every  case  in  which  juris- 
diction is  given  to  the  bishop  of  the  diocese,  or  to 
any  archbishop,  under  the  provisions  of  this  Act, 


and  for  the  purposes  thereof,  and  the  enforcing  the 
due  execution  of  the  provisions  thereof,  all  other 
and  concurrent  jurisdictions  in  respect  thereof  shall 
wholly  cease ;  and  no  other  jurisdiction  in  relation 
to  the  provisions  of  this  Act  shall  be  used,  exer- 
cised,-or  enforced,  save  and  except  such  jurisdiction 
of  the  bishop  and  archbishop  under  this  Act.  It 
may  be  open  to  doubt  whether  the  shutting  up  one 
of  two  churches  in  a  parish  where  divine  worship 
is  required  to  be  performed  in  both,  comes  within 
the  meaning  of  the  words  "  inadequate  performance 
of  ecclesiastical  duties,"  and  can  be  dealt  with  as 
falling  under  the  77th  section.  But  assuming  that 
it  might,  if  the  act  done  involves  an  ecclesiastical 
offence,  does  the  109th  section  of  the  I  &  2  Vict., 
c.  106,  compel  the  bishop  to  adopt  the  course  pointed 
out  by  the  statute,  not  for  visiting  the  offence,  but 
for  enfoitdng  the  proper  performance  of  the  dutiea 
which,  by  reason  of  the  offence,  have  been  inade- 
quately performed  ?  The  words  of  the  109th  section 
are,  that  no  other  jurisdiction  in  relation  to  the 
provisions  of  the  Act  shall  be  used.  Therefore,  if 
the  bishop  were  proceeding  to  compel  the  appellant 
to  appoint  a  curate,  he  must  have  pursued  the  course 
prescribed  by  the  Act,  and  have  issued  a  preliminary 
commission  of  inquiry.  But  hii  proceeding  being 
for  an  offence  committed  by  the  appellant  against 
the  common  ecclesiastical  law,  the  jurisdiction  of 
the  court  is  not  taken  away  by  the  109th  section* 
and  the  suit  is  properly  instituted  under  the  Church 
Disciphne  Act.  Their  Lordships  are  of  opinion  that 
the  appellant,  by  shutting  up  the  church  at  Syd- 
monton, and  refusing  to  perform  divine  service 
there,  notwithstanding  the  mandate  of  the  bishop 
has  committed  an  ecclesiastical  offence,  and  they 
will,  therefore,  humbly  recommend  to  Her  Majesty 
that  the  judgment  of  the  Arches  Court  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismiMsed, 

Proctors  for  the  appellant,  Brooke  and  Co. 
Proctors  for  the  respondent,  Hoort  and  Cwnny. 


Dec  7  and  23,  1868. 

(Present  at  the  hearing:  Lord  Chancellor  Cauvb, 
Lord  Chelmsford,  Lord  Justice  Selwtk,  and 
Sir  Jakbs  W.  Colvilb.) 

Ex  parte  Charles  Alfred  jEinciKS,  Clerk,  and 
Attorney -General  of  Bbbmcda. 

Bermuda— Biekop  of  Newfoundland^Status  of  colonial 
biskopa-^InetituUon^ Induction— Writ  de  vi  kdc6 
remouendd^  Court  of  Chancery  in  Bermuda. 

The  islands  of  Bermuda  were  attaehed  to  tlte  see  of 
Newfoundlandin  1839. 

TKe  letters  patent  authorised  the  Bishop  of  Newfatad'^ 
land  to  exercise  episcopal  functions,  and  among  them, 
to  institute  to  benefices  by  himself  or  his  commissary^ 

The  ecclesiastical  jurisdiction  of  the  Bishop  of  Nem- 
foundland  was  recognised  bg  various  Acts  of  the 
Legislature  of  Bermuda, 

The  commission  or  instructions  to  the  governor  directed 
him,  on  the  vacancy  of  a  benefice,  to  present  a  clerk 
to  tike  bishop  for  institution, 

A  clerk  was  so  presented  by  the  governor  to  tite  bishop's 
commissary  (in  the  absence  of  the  bisliop),  and  the 
commissarg  issued  a  mandate  for  induction. 

The  induction  was  prevented  by  force,  and  applications 
to  the  Court  of  Chancery  in  Bermuda  for  a  writ  de  vi 
laicd  removendd  were  refused.  On  appeal  against 
this  refusal : 

Held,  that  the  presentation  and  institution  were  by  laW' 
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ful  authority  void  valid,  and  that  the  ckrk  haia  right 
to  be  inducted: 

nat  the  question  as  to  the  bishop's  exercise  of  episrepal 
JknctionSy  and  particuiarUf  that  of  institution,  in  the 
Bermudas^  was  set  at  rest  conclusively  by  the  repeated 
recognition  of  his  status  and  functions  by  the  colomai 
Legislature* 

That  the  cases  of  Long  r.  Bishop  of  Capetown,  and 
re  Bishop  of  Natal^  do  not  affect  such  a  case  as  the 
present: 

HftuBte,  whether  those  cases  can  be  reconciled  with  that  of 
the  Bishop  of  Natal  v.  Gladstone. 

2%at  the  writ  de  vi  laicd  removendd  is  not  a  necessary 
incident  of  Chancery  jurisdiction,  and  it  is  doubtful 
whether  such  a  writ  is  issuable  from  the  Court  of 
Chancery  in  Bermuda, 

And  therefore  that  it  was  not  ex  debito  justitice  that  the 
appeUamt  should  have  this  particular  remedy : 

Sffnbkj  that  institution  is  not  a  judicial  but  only  a  minis' 
terialact. 

This  was  an  appeal  from  two  orders  of  the  Court 
of  Chancery  of  the  Islands  of  Bermuda,  made 
respectively  Feb.  23  and  Dec.  9, 1867,  by  which  the 
application  then  made  by  the  appellants  for  a  writ 
<fe  91  laicd  removendd,  to  remore  any  opposition  that 
might  be  offered  to  the  appellant's  (the  Rev.  Charles 
Alfred  Jenkins)  being  inducted  to  the  parish 
church  of  Smith,  in  the  said  islands,  was  refused. 

'Hie  appointment  to  vacant  benefices  in  Bermuda 
has  ever  since  the  establishment  of  the  government 
of  the  colony  under  a  governor  in  1685,  been  vested 
in  the  Crown,  and  has  been  from  time  to  time  exer- 
cised, without  dispute  or  legal  doubt  as  to  the  right 
of  patronage  by  the  governors,  who,  by  their  com- 
missions down  to  the  year  1825,  were  empowered  to 
collate  any  person  or  persons  to  any  churches, 
chapels,  or  other  ecclesiastical  benefices  in  these 
jiyliinHa^  as  often  as  they  should  happen  to  be  void. 

la  1825  Bermuda  was  first  annexed  to  a  colonial 
see,  that  of  Nova  Scotia,  then  newly  created. 

Since  that  time  the  governors'  com'missions  or  the 
n^al  instructions  issued  to  the  governors,  instead  of 
anthorising  them  to  collate  to  vacant  benefices, 
have  directed  them  to  present  clergymen  to  the 
bishop  for  institution  and  induction,  that  is  to  say, 
to  the  Bishop  of  Nova  Scotia  from  1825  to  1839, 
and  since  then  to  the  Bishop  of  Newfoundland,  and 
the  governors  have  constantly  acted  in  pursuance  of 
these  directions  down  to  Feb.  1867,  no  doubt  having 
ever  been  raised  as  to  the  legality  of  filling  vacant 
Urings  by  presentation,  institution,  and  induction, 
instead  of  by  collation,  and  in  fact  every  beneficed 
clergyman  in  the  island  has  acquired  his  living  by 
that  mode. 

The  parochial  and  vestry  system  of  the  Church 
of  England  has  existed  in  Bermuda,  and  haS  been 
recognised  by  various  Acts  of  the  Bermuda  Legis- 
lature since  the  year  1693  to  the  present  time.  The 
earliest  of  such  Acts  was  "An  Act  for  Settling  a 
Yearly  Revenue  upon  the  Ministers  of  these  Islands," 
1693,  and  the  latest  is  "  Ao  Act  to  appropriate  Pew 
Rents  exdusively  to  Religious  Uses,  and  to  exone- 
rate from  Parochial  Charges  for  Church  Purposes 
persons  not  connected  with  the  Church  of  England," 
Jan.  10, 1867.   . 

In  1839  the  bishopric  of  Newfoundland  was 
created,  and  the  Islands  of  Bermuda  weredisannexed 
from  the  see  of  IS  ova  Scotia,  and  annexed  to  that 
of  Newfoundland.  The  letters  patent,  creating  the 
see  of  Newfoundland,  among  other  things,  declared 
that  the  aforesaid  Bishop  of  Newfoundland  and  his 
successors  might  exercise  and  enjoy  full  power  and 
authority  to  give  institution  to  benefices. 

The  said  bishoprics  were  created  by  the  authority 
of  the  said  letters  patent  alone,  and  the  annexation 


thereto  of  Bermuda  and  the  ecclesiastical  jurisdic- 
tion therein,  was  not  made  under  the  express  autho- 
rity of  any  act  of  the  Imperial  or  Colonial  Legisla- 
ture. The  episcopal  authority  conferred  by  the 
letters  patent  creating  the  See  of  Newfoundland, 
has,  as  respects  Bermuda,  been  recognised  by  many 
Acts  of  the  Legislature  of  that  colony,  and  sect.  5 
of  the  above  Act  of  1867  recognises  institution  and 
induction  as  the  proper  mode  of  acquiring  a  benefice. 

On  Jan.  9,  1867,  Lieut.-Govemor  Hamley  (the 
then  acting  Governor  of  the  Island  of  Bermuda),  in 
exercise  of  the  authority  conferred  upon  him  by  a 
letter  of  presentation  addressed  to  the  Bishop  of 
Newfoundland,  or  in  his  absence  to  the  bishop's 
acting  ecclesiastical  commissary  for  the  island,  pre- 
sented the  appellant  (the  Rev.  C.  A.  Jenkins)  to 
the  vacant  rectory  of  Smith  and  Hamilton,  in  the 
Island  of  Bermuda.  On  Jan.  17,  1867,  the  bishop 
being  absent,  his  acting  ecclesiastical  commissary, 
Mr.  Coombe,  admitted  and  instituted  the  appellant 
to  the  said  rectory,  and  addressed  a  mandate  or 
letter  to  the  Rev.  Joseph  Fraser  Lightboum, 
authorising  and  instructing  him  to  induct  the  ap- 
pellant to  the  rectory. 

On  Feb.  9,  1867,  the  Rev.  J.  F.  Lightbourn  in- 
ducted the  appellant  into  the  parish  church  at 
Hamilton,  and  proceeding  thence  to  the  parish 
church  of  Smith  for  a  similar  purpose  was  met  by  a 
large  body  of  laymen,  who  by  a  display  of  physical 
force  and  actual  violence  prevented  the  induction  of 
the  appelant,  and  the  appellant  has  ever  since  been 
excluded  from  the  church  at  Smith,  the  doors  being 
shut  against  him  whenever  he  has  presented  himself 
there. 

On  Feb.  23,  1867,  the  appellant  (the  Rev.  C.  A. 
Jenkins),  by  his  counsel  (the  Solicitor-General), 
moved  the  Court  of  Chancery  of  Bermuda  for  a  writ 
de  vi  UUca  removendd  to  remove  any  opposition  by 
force  of  laity  which  might  be  offered  to  his  induc- 
tion to  the  church  at  Smith. 

And  the  appellant  (Attorney-General of  Bermuda) 
was  heard  in  support  of  the  motion. 

The  motion  was  refused  by  a  majority  of  the 
judges  (six  against  two),  the  following  reasons 
being  assigned  for  the  refusal : 

That  the  law  relating  to  writs  de  vi  laicd  removendd 
is  very  obscure,  and  there  is  no  instance  known  of 
one  ever  having  been  granted  in  Bermuda.  That 
since  the  decisions  of  the  Judicial  Committee  of  the 
Privy  Council  in  Long  v.  Bishop  rf  Capetown  (1863), 
and  the  Bishop  of  Natal  y.  Bishop  of  Capetown(lB65), 
it  must  be  considered  that  it  is  not  competent  for 
the  Crown,  in  any  colony  having  a  settled  constitu- 
tion and  representative  form  of  government  such  as 
Bermuda  has,  to  alter  the  constitution  of  th^ 
Church  in  the  colony,  by  conferring  by  letters 
patent  upon  a  bishop  any. coercive  or  judicial  powers 
not  granted  by  the  Imperial  Parliament  or  the  local 
Legislature.  That  although  the  institution  of  a 
clergyman  to  a  benefice  is  not  an  act  of  coercive  or 
contentious  jurisdiction,  yet  it  is  not  a  mere  minis- 
terial act,  but  is  of  a  judicial  nature,  inasmuch  as 
the  bishop  must  judge  of  ihe  fitness  of  the  clergy- 
man* and  must  satisfy  himself  of  his  sufficiency  in 
learning  and  morals  before  granting  institution. 
That  although^the  Bishop  of  Newfoundland's  patent 
purports  to  invest  him  with  large  powers  over  the 
clergy  of  Bermuda,  yet  as  that  patent  was  issued 
years  ago,  and  before  the  recent  discussions  and 
decisions  on  the  subject  of  the  limited  autho- 
rity of  colonial  bishops  under  similar  patents, 
it  cannot  now  be  supposed  that  the  bishop 
could  lawfully  exercise  all  the  powers  which  his 
patent  purports  to  confer ;  and  though  the  super- 
vision of  the  bishop  might  be  very  desirable,  yet, 
according  to  the  effect  of  the  above  decisions  of  the 
Privy  Council,  the  bishop  had  not  lawful  authority, 
without  legislative  sanction,  to  grant  institution, 
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and  issue  a  mandate  for  induction  into  benefices  in 
Bermuda.  And,  the  mandate  being  inyaiid,  the 
writ  ought  not  to  be  granted,  for  the  practical  effect 
of  such  a  writ  would  be  to  authorise  the  employ- 
ment of  the  civil  force  of  the  colony  in  aid  of  the 
mandate.  And  the  court  further  stated  that  from 
the  earliest  period  of  Bermuda's  existence  as  a  pro- 
prietary colony,  and  after  the  establishment  of  the 
Koyal  go?emment,  the  Buyal  patents  to  governors 
contained  a  clause  directing  them  to  collate  clergy- 
men to  vacant  benefices,  and  the  practice  was  for 
them  to  do  so,  without  rny  institution  by  a  bishop. 
Since  1825,  however,  directions  to  present  to  the 
bishop  for  institution  havu  been  given,  either  in  the 
commission  or  instructions  from  the  Crown  to  suc- 
cessive governors.  The  court  further  expressed  an 
opinion  that,  even  supposing  the  bishop  had  autho- 
rity to  institute,  it  was  not  clear  that  a  presentation 
could  be  properly  made  to  the  commissary  during 
the  bishop's  absence,  nor  that  the  commissary  could 
admit  and  institute  a  clergyman  to  a  benefice  with- 
out the  special  instruction  of  the  bishop  in  each 
particular  case.  In  the  present  case  the  evidence 
of  the  appointment  of  the  commissary,  who  acted, 
by  the  bishop  was  insufficient. 

The  writ  was  again  moved  for  on  Bee,  9, 1867, 
and  again  refused  because  no  fresh  evidence  was 
adduced,  and  an  appeal  being  then  in  coarse  of  pro- 
secution before  the  Judicial  Committee  of  the  Privy 
Council,  it  appeared  inexpedient  to  grant  the  writ 
pending  the  decision  of  the  Privy  Council. 

No  attempt,  subsequent  to  that  of  Feb.  9, 1867, 
was  made  for  the  induction  of  the  appellant;  it 
was,  however,  stated  in  affidavits  laid  before  the 
court  in  Bermuda,  that  there  was  every  reason  to 
apprehend  obstruction  by  lay  persons  should  any 
Bttch  further  attempt  be  made. 

From  these  two  orders  the  present  appeal  was 
brought,  the  appellants  submitting  that  the  orders 
were  erroneous  and  ought  to  be  reversed,  and  that 
the  said  writ  ought  to  have  been,  and  ought  to  be, 
issued,  and  that  the  matter  be  remitted  to  the  Court 
of  Chancery  of  Bermuda,  with  directions  for  the 
issuing  of  a  writ  de  vi  laica  removenday  or  such  other 
writ  as  shall  be  deemed  proper. 

Sir  IL  BaggaUcof  (Solicitor-General)  and  ArcMbcdd 
appeared  for  the  appellant. — ^The  cases  of 

Long  T.  Bishop  of  Capetown,  1  Moo.  P.  C,  N.  S., 

411;  8L.T.Eep.N\S.  tS; 
Be  Bishop  of  Natal,  3  Moo.  P.  C,  N.  S.,  115 ;  12 

L.  T.  Bep.  N.  S.  188, 

relied  upon  by  the  Court  of  Chancery  in  Bermuda, 
as  the  ground  for  refusing  the  issue  of  the  writ 
prayed  for,  are  inapplicable,  by  reason  of  the  dif- 
ferent circumstances  in  reference  to  Church  estab- 
lishment of  the  respective  colonies  of  the  Cape  of 
Good  Hope  and  the  Islands  of  Bermuda.  And  these 
decisions  are  greatly  qualified  by  the  judgment  in 
Bishcp  of  Natal  v.  Gladstone,  L.  Rep.  3  Eq.  1 ;  15 
L.  T.  Rep.  K.  S.  465,  where  it  was  held  that  not- 
withstanding the  judgment  in  Re  Bishop  of  Natal, 
the  bishop  retained  his  legal  status  as  Bishop  of 
Natal;  and  though  his  letters  patent  conferred 
upon  him  no  effective  coercive  jurisdiction  over 
his  clergy,  yet  he  could  still  enforce  obedience  by 
having  recourse  to  the  civil  courts.  This  epis- 
copal authority  conferred  upon  the  Bishop  of 
Newfoundland  by  the  letters  patent  of  1839,  and 
the  validity  of  institution  and  induction  as  prac- 
tised in  the  colony  have  moreover  been  recognised 
by  repeated  acts  of  the  Colonial  Legislature.  Thus, 
in  an  Act  of  the  Bermuda  Legislature  in  1843, 
entitled  **  An  Act  to  facilitate  the  Enlargement  or 
Repairs  of  Parsonage  Houses  in  Bermuda,"  rectors 
are  permitted  to  take  up  money  on  the  security  of 
heir  stipends,  for  these  purposes,  **  with  the  sanc- 


tion of  the  governor,  and  with  the  consent  of  the 
bishop  of  the  diocese  to  which,  by  Her  Majesty's 
Commission,  the  ecclesiastical  jurisdiction  of  these 
islands  has  been,  or  shall  be,  attached."    In  18G4,  a 
Bill  was  passed  which  directly  affects  the  present 
question.    It  was  "  An  Act  to  make  certain  Pro- 
visions and  Regulations  for  the  Exercise  within 
these  Islands  of  their  Offices  by  Bishops  and  Clergy 
of  the  Protestant  Episcopal  Churches  in  Scotland 
and  the  United  States  of  America.'*    The  Act  pro- 
vided Uiat  it  should  be  lawful  for  the  bishop  of  the 
diocese,    ''to    which,    by   Her   Majesty's    letters 
patent,   the    ecclesiastical    jurisdiction    of   these 
islands  is,  or  for  the  time  being  shall  be  attached, 
or  such  person  as  the  said  bishop  shall  thereto  and 
in  that  behalf  authorise  and  appoint"  to  license 
such  clergymen  as  the  title  mentions,  to  perform 
services  occasionally  in  the  churches  in  the  islands. 
These  Acts  were  prior  to  the  Colenso   judgment 
pronounced  by  the  Privy  Council,  March  20, 1865. 
Subsequent  to  that  judgment,  there  were  further 
Acts  recognising  the  bishop's  jurisdiction.    In  Aug. 
1865,  an  Act  was  passed  to  enable  Her  Majesty's 
principal  Secretary  of  State  for  the  War  Depart- 
ment, to  take  up  lands  in  Bermuda  for  defence  pur- 
poses, with  special  provisions  as  to  glebe  lands.    In 
the  latter  case  the  compensation  money  is  to  be 
appropriated  by  the  governor  and  council,  "  with 
the  sanction  of  the  bishop  of  the  diocese  to  which, 
by  Her  Majesty's  commission,  the  ecclesiastical  ju- 
risdiction is  or  shall  be  attached."    In  1866  several 
Acts  using  similar  expressions  were  passed  by  the 
Bermuda  Legislature.    One  enabling  the  Rev.  Mr. 
Jones,  an  American  clergyman,  to  hold  preferment, 
and  requiring  him  to  produce  credentials  "  to  the 
bishop  exercising  episcopal  functions,  ^c.,"  among 
the  recitals  of  the  preamble  expressly  names  *'  the 
Lord  Bishop  of   Newfoundland."     Again,  in    an 
Act  of  Sept  1866  passed  "  to  establish  the  validity 
of  certain  acts  performed  in  these  islands  by  cer- 
tain clergymen  ordained  out  of  the  United  King- 
dom, &c."    The  preamble  speaks  of  persons  having 
been  ordained  by  bishops  *'  exercising  the  office  of 
bishop  out  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  under  letters  patent,  the  validity  of 
which  is  to  some  extent  open  to  doubt ; "  and  the 
Act  validates  all  marriages  celebrated  or  to  be  cele- 
brated by  clergymen  ordained  "  by  any  such  bishop^ 
and  exercising  the  cl^cal  office  in  Bermuda  under 
licence  from  the  bishop,  to  whom  for  the  time  being 
under  Her  Majesty's  letters  patent,  &c.,  or  by  hia 
commissary  or  other  officer  duly  authorised  in  that 
behalf."     All  these  Acts   clearly  confer  a  legal 
status  on  the  bishop,  and  he  would  be  capable  of 
such  acts  as  institution  and  induction,  which  are 
not  acts  of  coercive  or  judicial  jurisdiction.    Induc- 
tion is  a  mere  ministerial  act.    It  is  the  investiture 
of  the  temporal  part  of  the  benefice,  as  institution 
is  of  the  spiritual :  (see  Mirehouse  on  Advowsons, 
191.)     And   the   bishop's   commissary   was    em- 
powered to  institute  and  to  issue  a  mandate  for  the 
induction,  since  by  the  letters  patent  of  the  bishop 
it  IS  expressly  provided  that  the  Bishop  of  New- 
foundland may  **  give  institution  to  benefices,"  and 
exercise  other  functions,  by  himself  "  or  by  his 
.    .    .    sufficient  commissary  or  commissaries,  by 
him    ...    to  be  substituted  or  named."    The 
application  for  a  writ  de  vi  laica  remonenda  should 
have  been  granted.     [Lord  Chelmsford. — There 
seems  to  be  some  difficulty  as  to  the  mode  in  which 
such  a  writ  could  be  issued  in  Bermuda,  there  being 
no  common  law  side  to  the  Court  of  Chancery 
there.]    As  showing  further  the  nature  of  induc- 
tion and  of  the  writ  de  vi  laica  reinovemia,  reference 
was  made  to 

Bum's  Eooles.  Law,  vol.  i.,  p.  173 ; 
Mirehouse  on  Advowsons,  193 ; 
Watson's  Oompleat  Incumbent,  cap.  30 ; 
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B^jhtrts  T.  AgmondMhamihi  1iooi£>*B  Bep.  (temp. 

Car.  2),  462; 
B}rd  V.  Smith,  Id.  781. 

No  one  appeared  on  the  other   side,  and   the 
appeal  was  therefore  argued  ex  parte* 

Jodgment  was  delivered  hy  Lord  Chelmsvord 
on  Dec.  23,  1868  (present— Lord  Chelmsford,  Sir 
James  W.  Colvile,  Sir  £.  V.  Williams,  and  Sir  B. 
J.  Fhillimore) : — This  is  an  appeal  from  two  orders 
of  the  Court  of  Chancery  of  the  island  of  Ber- 
muda, upon  an  application  on  behalf  of  the  Bey. 
Charles  Alfred  Jenkins  for  a  writ  de  vi  Icdca  remo^ 
venda  to  remove  anjr  opposition  whidi  might  be 
offered  to  his  being  inducted  into  Smith's  parish 
church  as  the  rector  and  incumbent  thereof.  A 
majority  of  the  court  refused  the  writ  for  the 
reasons  assigned  bj  the  Chief  Justice,  one  of  the 
members  of  the  court.  He  said  ^*  that  the  law  relating 
to  writs  de  vi  laica  removenda  was  verv  obscure,  and 
that  no  instance  was  known  of  such  a  writ  ever 
haying  been  granted  in  Bermuda.  And  he  con- 
oeiyed  that  since  the  decisions  of  the  Judicial  Com- 
mlttoe  of  the  Privy  Council  in  the  cases  of  Long  v. 
Tke  Bishop  of  Cape  Town,  1  Moo.  P.  C,  N.  S.,  411 ; 
8  L.  T.  Bep.  N.  S.  738 ;  and  The  Bishop  of  Natal  v. 
The  Bishop  of  Cape  Town,  8  Moo.  P.  C,  N.  S.,  116 ; 
12  L.  T.  Bep.  N.  S.  188,  it  must  be  considered  that 
it  is  not  competent  to  the  Crown  in  any  colony 
having  a  settled  constitution  and  representative 
form  of  government  such  as  Bermuda  had,  to  alter 
the  constitution  of  the  Church  in  the  colony,  by 
conferring  by  patent  upon  a  bishop  any  coercive  or 
judicial  ix>w-ers  not  granted  by  the  Imperial  Par- 
liament or  the  local  Legislature.  That  it  appeared 
to  him,  that  according  to  the  effect  of  these  deci- 
sions the  bishop  had  not  lawful  authority  without 
legislative  sanction  to  grant  institution  and  issue  a 
mandate  for  induction  into  benefices  in  Bermuda." 
The  appeal  was  argued  ex  parte,  no  one  appearing 
on  the  other  side,  although  ample  notice  was  given 
to  a  person  who  had  been  the  foremost  in  resisting 
the  induction  of  Mr.  Jenkins,  that  leave  to  appefd 
had  been  granted.  Under  these  circumsAinces  their 
Lordships,  before  delivering  their  judgment,  have 
very  carefully  considered  the  grounds  which  were 
assigned  for  refusing  tp  grant  tiie  writ  prayed  for, 
and  the  arguments  which  were  urged  by  the  appel- 
lants against  such  refusal  The  islands  of  Bermuda, 
which  had  previously  been  a  proprieta^  colony, 
were  transferred  to  the  Crown  in  1685.  They  then 
possessed,  and  have  ever  since  enjoyed,  an  inde- 
pendent Legislat  ure.  They  were  first  attached  to 
the  colonial  see  of  Nova  Scotia  in  the  year  1825, 
and  were  afterwards  transferred,  in  1839,  to  the 
newly  erected  Bishopric  of  Newfoundland.  By 
the  letters  patent  of  Dr.  Inglis,  who  was  appointed 
Bishop  of  Nova  Scotia  and  its  dependencies  in  1825, 
authority  was  given  to  him  to  exercise  jurisdiction, 
spiritual  and  ecclesiastical,  and  all  and  singular  the 
fonctions  and  authorities  within  (amongst  other 
places)  Newfoundland  and  the  Bermudas,  whidi 
might  be  lawfully  exercised  within  the  province  and 
diocese  of  Nova  Scotia.  By  the  letters  patent  of 
1839,  erecting  the  island  of  Newfoundland  into  a 
bishop's  see,  the  former  letters  patent  were  revoked 
so  far  as  they  related  to  the  islands  of  Newfound- 
land and  the  Bermudas.  And  power  and  authority 
were  given  to  the  bishop,  by  himself  or  by  his 
sodfficient  commissary  or  commissaries  to  be  by  him 
substituted  and  appointed,  to  exercise  jurisdiction, 
spiritual  and  ecclesiastical^  and  all  and  singular 
functions  and  authorities  within  the  islands  of  the 
Bermudas  and  their  dependencies,  which  might,  by 
virtue  of  the  letters  patent,  be  lawfully  exercised 
by  himself  or  his  commissary  or  commissaries  within 
the    island   and   diocese  of   Newfoundland.    The 
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islands  of  Bermuda  seem  to  have  been  divided  into 
parishes  at  the  time  of  their  becoming  a  Crown 
colony,  or  very  soon  afterwards,  for,  amongst  the 
Acts  of  their  Legislature,  there  is  one  as  early  aa 
the  year  1693,  for  settling  a  yearly  revenue  upon 
the  minister  or  incumbent  of  St.  George's  parish, 
and  of  the  other  parishes  within  the  islands.  That 
the  parochial  system  was  completely  established 
towards  the  end  of  the  last  century,  appears  from 
another  Act  of  the  30th  March  1775,  intituled  "  An 
Act  for  the  more  regular  payment  of  the  clergy; 
the  regtdating  the  seats  or  pews  in  the  several 
churches  in  these  islands ;  and  more  effectual  reco- 
very of  parish  assessments."  And  the  church  of 
Smith  itself,  to  which  these  proceedings  apply,  has 
been  the  subject  of  legislative  provision ;  for,  by  an 
Act  of  the  17th  March  1820,  it  is  enacted  *'  that 
the  parishes  of  Smith  and  Hamilton,  together  with 
the  annual  interests,  profits,  or  issues  payable  by 
law  for  the  glebe  situate  in  the  parish  of  Hamilton, 
and  which  has  been  sold  in  fee-simple,  conditional 
under  and  by  virtue  of  an  Act  of  Uie  Legislature, 
shall  constitute  one  living."  It  must  be  borne  in 
mind  that,  during  the  whole  of  this  long  period, 
when  the  Legislature  of  the  Bermudas  was  con- 
stantly recognising  the  establishment  of  parishes 
and  their  incumbents,  the  power  of  appointing 
clergymen  to  the  different  parishes  was  vested  in 
the  governors.  This  authority  they  possessed,  by 
delegation  from  the  Crown,  conveyed  to  them  by  a 
clause  in  their  commissions,  directing  them  to  col- 
late to  all  vacant  benefices  within  the  islands.  This 
form  of  commission  continued  down  to  the  year 
1831,  when  it  was  changed  by  substituting  a  clause 
directing  the  governor,  upon  the  vacancy  of  a 
benefice,  to  present  a  clerk  to  the  bishop  (first  of 
Nova  Scotia  and  afterwards  of  Newfoundland)  for 
institution.  This  clause  continued  to  be  inserted 
in  the  governor's  commission  down  to  the  year  1861. 
Since  ^t  time  it  has  been  omitted  from  the  com- 
missions and  introduced  into  the  iostructions  to 
the  governors.  In  ei^laining  the  reasons  for  re- 
fusing the  writ»  de  m  kUca  removenda,  the  Chief 
Justice,  after  stating  that  it  was  not  competent  to 
the  Crown  to  alter  the  constitution  of  the*  Church 
in  the  colony  by  conferring  by  patent  upon  a  bishop 
any  coercive  or  judicial  powers  not  granted  by  the 
Imperial  Parliament  or  the  local  Legislature,  added, 
^*  Although  the  institution  of  a  clergyman  to  a 
benefice  is  not  an  act  of  coercive  or  contentious 
jurisdiction,  yet  it  is  not  a  mere  ministerial  act,  but 
is  of  a  judicial  nature."  Strictly  speaking,  how- 
ever, it  is  not  so  much  the  institution  which  is 
judicial,  as  the  previous  examination  of  the  fitness 
of  the  clerk  presented ;  for  if  the  clerk  be  really 
idonea  persona,  the  bishop  would  be  bound  to  in- 
stitute him.  But  wheUier  institution  is  to  be 
regurded  as  a  judicial  or  ministerial  act  is  wholly 
immaterial.  The  question  is,  whether  the  Crown 
has  conferred  an  authority  which  was  not  within 
its  competency.  Now  it  is  a  fact,  which  cannot  be 
disputed,  that  for  more  than  a  century  the  Crown 
possessed  the  power  of  collating  to  aU  the  vacant 
benefides  in  the  Bermudas  by  direct  nomination,  a 
power  which  it  exercised  by  delegation  to  the  suc- 
cessive governors,  who  were  usually  described  as 
ordinaries  in  their  patents,  and  who  to  a  certain 
extent  exercised  the  powers  of  that  ecclesiastical 
officer.  But  when  a  bishop  or  ecclesiastical  ordinary 
was  duly  appointed,  with  spiritual  oversight  of  the 
church  in  the  Bermudas,  the  Crown,  as  patron, 
thought  proper  to  leave  to  the  governor  the  power 
of  nominating  Uie  clerk,  but  recognised,  by  the 
letters  patent  granted  to  the  bishop,  the  power  of 
institution  belonging  to  his  office.  The  bishop,  as 
has  been  said,  is  bound,  if  the  clerk  be  idonea  persona, 
to  institute  him.  It  cannot  be  supposed  that  when 
the  Crown  gave  a  clergyman  a  title  to  a  living  by 
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cme  act  of  ooUatkm,  the  appointment  was  made 
without  previous  inqtriiy  as  to  his  qualiflcations. 
The  whole  effeet  of  the  alteration  of  the  system  of 
oonferring  ben^ces  in  the  Bermudas  is  to  tran«fer 
this  inquiry  from  the  goremor  to  the  bishop.  It 
seems  to  hare  been  supposed,  however,  that  the 
cases  of  Long  v.  The  BUhop  of  Cmetown,  and  of  The 
Bishop  of  Natal  v.  The  Biehop  of  Capetown  are  autho- 
rities for  the  proposition  tnat  the  Bishop  of  New- 
foundluid  has  no  legal  status,  and  cannot  lawfully 
exercise  any  episcopal  function  within  the  Ber- 
mudas. The  first  case  certainly  does  not  go  the 
length  of  that  proposition,  for  it  decided  only  that 
the  Crown  cannot  confer  coercive  authority  on  a 
bishop  in  a  colony  possessing  a  constitutional  form 
of  government  without  the  consent  of  the  Legis- 
lature. The  Judicial  Committee  deciding  the  case 
of  The  Bishop  of  Natal  has  certainly  us«l  expres- 
sions which  would  restrain  the  power  of  the  Crown 
in  the  creation  of  bishops  within  even  narrower 
limits.  It  has  been  argued  that  the  Master  of  the 
Rolls,  in  his  judgment  in  Cokneo  v.  GladstoTte  and 
others,  L.  Bep.  8  Eq.  1 ;  15  L.  T.  Rep.  N.  S.  465, 
has  greatly  qualified  the  e£fect  of  the  former 
judgment  of  the  Privy  Council.  Their  Lordships 
think  that  in  the  present  case  they  are  not  called 
upon  to  express  an  opinion  whether  these  two  deci- 
sions can  be  recondled.  For  they  are  dearly  of 
opinion  that  the  question  whether  the  Bishop  of 
Newfoundland  has  any  lawful  status,  or  can  exer- 
cise any  episcopal  function,  and  particularly  that 
of  institution  in  the  Bermudas,  has  been  set  at  rest 
oondusivdy  by  the  repeated  recognition  of  his 
status  and  functions  by  the  Colonial  Legislature. 
The  Acts  of  1843,  of  1864,  of  1865,  and  1866,  men- 
tioned in  the  memorandum  of  ^e  Attorney-General 
of  the  Bermudas,  all  recognise  the  legal  status  of 
the  bishop  of  the  diocese.  The  Chief  Justice 
doubted  whether  the  institution  of  Mr.  Jenkins  to 
the  church  of  Smith  was  vidld.  Upon  this  point  he 
said,  *' Supposing  the  hishop  had  authority  to  in- 
stitute, it  did  not  seem  dear,  under  the  instructions 
of  the  governor,  that  a  presentation  oould  properly 
be  made  during  the  bishop's  absence  from  Bermuda 
to*his  commissary,  or  that  the  commissary  could 
admit  and  institute  a  dergyman  to  a  benefice  with- 
out the  spedal  direction  of  the  bishop  in  each  parti- 
cular case."  Now,  as  already  shown,  the  Bishop  of 
Newfoundland  has  authority  hy  his  letters  patent 
to  exercise  all  his  functions  and  authorities  by 
himself  or  his  commissary.  And  that  a  general 
authority  may  be  given  to  the  commissary,  and  that 
a  spedal  direction  upon  eaoh  occasion  is  unneoes- 
saiy,  appears  from  a  clause  in  the  letters  patent, 
"  that  during  the  vacancy  of  the  see  by  the  demise 
of  the  bishop  or  his  successors,  or  otherwise,  insti- 
tutions to  benefices  and  licences  to  curates  may  be 
given  by  the  commissary  or  oommissaries  who  were 
so  as  i^oresaid  named  and  substituted  by  the  last 
preceding  bishop,  and  were  in  possession  of  that 
office  under  such  substitution  and  appointment  at 
the  time  when  the  see  became  vacant.'*  Mr.  Jenkins 
was  duly  presented  by  the  governor  to  the  rectory 
of  the  parishes  of  Hamilton  and  Smith  by  a  formal 
presentation  to  the  bishop,  or,  in  his  absence,  to 
Mr.  Coombe,  his  acting  ecclesiastical  commissary. 
And  Mr.  Coombe,  reciting  his  authority  derived 
from  the  bishop  as  commissary,  and  that  he  was 
acting  by  virtue  of  it,  instituted  Mr.  Jenkins  to  the 
rectory  and  issued  a  mandate  for  his  induction, 
upon  which  he  was  quietly  inducted  into  the  church 
of  Hamilton  ;  but  resistance  was  made  to  his  being 
put  into  possession  of  the  church  of  Smith.  There 
can  be  no  doubt  that  Mr.  Jenkins  was  duly  pre- 
sented to  the  rectory,  and  was  instituted  by  lawful 
authority.  The  only  remaining  question  is  as  to 
the  remedy  which  Mr.  Jenkins  sought  to  obtain  for 
the  obstruction  offered  to  his  induction  into  the 


church  of  Smith.  The  writ  (k  vi  laica  removenda 
may  be  regarded  at  the  present  day  as  an  obsolete 
proceeding.  Very  little  is  to  be  fonnd  in  the  books 
as  to  the  nature  of  the  procedure  upon  this  writ. 
ThQ  short  account  which  is  given  of  it  in  Fitz.,  Nat, 
Brev.,  p.  66,  furnishes  very  slight  information. 
There  is  no  doubt  that  the  writ  issued  out  of  the 
Court  of  Chancery  (as,  indeed,  all  original  writs 
formerly  did),  and  of  course  from  the  Common  Law 
side  of  that  court.  It  also  was  applicable  only  to 
the  case  of  an  incumbent  of  the  Established  Church 
who  was  hindered  or  disturbed  in  his  possession  of 
the  church.  It  is  very  difficult  to  see  how  this 
remedy  could  be  applied  by  the  Court  of  Chancery 
in  the  Bermudas  to  the  case  of 'the  disturbance  of  a 
church  in  those  islands.  A  Court  of  Chancery  was 
established  by  an  Act  of  the  Legislature  of  the 
islands  in  the  year  1814.  By  sect.  29  of  this  Act, 
after  enacting  the  mode  in  which  the  court  is  to  be 
constituted,  power  and  authority  is  given  to  it  to 
examine,  hear,  judge,  determine,  and  decree  all 
matters,  causes,  and  things  whatever,  as  fully  and 
amply,  to  all  intents  and  purposes  whatsoever,  as 
the  High  Court  of  Chancery  may  and  can  do,  and 
also  to  make  and  establish  such  rules,  regulations, 
and  orders  respecting  the  practice  merely  of  the 
said  court,  as  may  be  necessary  or  expedient.  The 
words  of  this  Act  are  verv  large,  and  confer  juris- 
diction in  very  full  terms,  but  it  may  be  questioned 
whether  they  are  intended  to  apply  to  the  case  of 
ordering  a  speciflc  form  of  proceeding  to  be  applied 
to  a  particular  cause  of  action.  It  may  be  said  that 
they  give  power  to  judge  and  determine  whether 
the  facts  were  such  as  to  call  for  a  writ  de  vi  hdca 
removenda ;  but  that  would  be  to  beg  the  prelimi- 
nary question  whether  such  a  writ  is  issuable.  It 
is  probable  that  under  the  power  subsequently  given 
to  make  rules  and  orders  respecting  the  practice  of 
the  court,  this  form  of  remedy  might  be  intro- 
duced, as  the  forms  of  writs  and  remedies  are  mat- 
ters of  practice  of  a  court.  No  rule  has  been  mode 
by  the  Court  of  Chancery  in  the  Bermudas  with 
regard  to  this  writ  de  m  kuca  removenda  ;  and  there 
is  great  doyibt  whether  the  court  would  be  disposed 
to  make  any  rule  or  order  on  the  subject.  The 
forms  of  procedure  in  the  English  courts  may  or 
may  not  be  appropriate  in  a  colony,  or  capable  of 
bdng  properly  addressed  and  put  in  use.  This 
writ  is  not  an  essential  mode  of  preserving  and 
quieting  possession,  and  all  that  was  practically 
wanted  in  the  present  case  was  to  put  a  minister 
in  possession  and  enjoyment  of  his  temporalities. 
It  is  not,  therefore,  ex  debito  justitia  that  die  appd- 
lants  should  have  this  particular  form  of  remedy. 
It  is  not  universi  juris  wherever  an  Established 
Church  exists;  for  it  can  issue  only  out  of  a 
Court  of  Chaneexy,  and  there  may  be  no  Court 
of  Chancery  in  this  sense,  viz.,  with  full  authority 
to  frame  and  issue  the  writ.  The  authority  in  tiiis 
case,  therefore,  if  it  exist  at  all,  must  be  implied,  for 
it  has  never  been  used  before.  But  why  should  it 
be  implied  ?  Is  it  a  necessary  inddent  of  Chanoeiy 
jurisdiction?  If  not,  it  is  not  conferred  by  the 
words  creating  the  Court  of  Chancery  in  the  Ber- 
mudas, words  which  (as  already  observed)  apply  to 
jurisdiction  over  matters  in  dispute,  and  not  to 
modes  of  procedure.  And  an  injunction  would, 
probably,  have  served  all  the  necessary  require- 
ments in  the  present  case,  and  have  restrained  all 
interference  with  the  induction  of  Mr.  Jenkins.  It 
seems  to  their  Lordships  that  it  would  be  an  incoD- 
venient  precedent  to  imply  the  existence  of  a  writ 
not  known  to  the  court  itself,  nor  necessary  to  the 
enforcement  of  the  legal  right  obstructed,  merely 
from  the  creation  of  a  court,  and  a  general  grant  in 
large  words  of  general  jurisdiction.  Tlieir  Lord- 
ships entertain  no  doubt  whatever  of  the  lawful- 
ness of  Mr.  Jenkins's  institution  to  the  rectory  of 
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Hamilton  and  Smith,  and  of  his  right  to  be  inducted 
into  the  chnrch  of  Smith.  Bat  they  cannot  say 
that  the  Court  of  Chancery  was  wrong  in  refusing 
to  grant  him  the  writ  cfe  vi  laica  removenda  to  pre- 
Tent  the  obstruction  to  his  induction,  and  therefore, 
upon  this  ground,  and  this  ground  only,  they  mutt 
humbly  recommend  to  Her  Majesty  that  the  appeal 
be  dismissed. 

Appeal  dUnuBsed, 

Solicitors   for  the  appellants:   Solicitors  to  the 
xmumnfm 

C0T7BX    OF  APPEAL    IN    OHANGXBY. 

Beported  by  Tboxab  Bbooksbahk  and  E.  firswAKS 
BooBK,  Esqrs.,  BarriBten-at-Law. 

iVbtf.  21,  23,  aiuf24, 1868. 

(Before  the  Lords  Justicbs.) 

Tbb    Attornbt-Gumbral    v.    The    Cajcbridgb 
C0N8UMBR3'  Gas  CoKFAinr  (Limttbp). 

Zit/uncfion — Nuiaance — Degree   of  injvry — Right  to 
break  up  pubUc  toags-^Ameniinent  at  hearing. 

The  Improvement  Chmmissioners  of  the  town  of  C,  in 
whom  the  pavements  of  all  thoroughfares  were  vested^ 
coniracteawith  the  defendants  to  light  the  town  wiUi 
gas.  The  defendants^  a  company^  incorporated  under 
the  Companies  Act  1862,  cmd  without  Parheimentarg 
powers,  proceeded  to  break  vp  the  pavements  in  order 
to  lag  their  pipes,  and  continued  to  do  so  after  the 
reseissi(m  of  the  contract  in  consequence  of  their 
d/tfcadi,  A  biU  and  it{formation,  in  which  a  rival  gas 
company  which  had  for  many  years  lighted  the  town 
were  plaintiffs  andinformants,  was  during  the  existence 
of  tie  contract  Jiled  to  restrain  them  from  doing  so, 
but  it  was 

Held  (discharging  the  decree  of  MaUna,  V,  C.)  that  in 
the  absence  of  cdl  proof  of  injury  to  the  property  of  the 
plaintiffs,  and  of  cdl  evidence  that  injury  was  sustained 
by  the  public,  me  nuisance  was  of  too  temporary  and 
trivial  a  <Aaracter  to  justify  the  interference  of  this 
court  by  injunction. 

The  Attorney-General  v.  The  Sheffield  Gas  Con- 
sumer's Company,  3  J>e  G.  M.  j*  G.  304,  treated  as 
a  binding  authority,  and  followed: 

Bddt  agreeing  with  the  Vice  Chancellor,  that,  but  for  the 
dismissal  of  the  bill  upon  it3  merits^  it  would  have  been 
proper  that,  at  the  hearing,  the  bill  should  be  allowed 
to  be  amended  by  alleging  vie  rescission  of  the  contract, 
which  had  taken  place  after  an  order  to  set  down  the 
cause  for  hearing  on  motion  for  decree. 

This  was  an  appeal  by  the  defendants,  the  Cam- 
bridge Consumers'  Gas  Company,  against  a  decree 
of  MaUns,  V.C. 

The  hearing  before  his  Honour  is  fully  reported 
in  19  L.  T.  Bep.  N.  S.  117,  and  it  is  necessary  in 
this  place  only  to  recapitulate  briefly  the  principal 
circumstances. 

It  was  a  bill  and  information  by  the  Attomey- 
Cteneral  at  the  relation  of  the  Cambridge  University 
Mod  Towa  Gaslight  Company,  a  company  incorporated 
l^  Actof  Parliamentin  the  year  1834,  which  for  many 

Sears,  ending  with  the  81st  May  of  the  present  year, 
ghted  the  town  of  Cambridge  with  gas  under 
rarioos  contracts,  usually  for  fourteen  years  each, 
with  a  body  commonly  known  as  the  Cambridge 
Improvement  Commissioners.  That  body  was  con- 
stituted and  regulated  by  several  Acts  of  Parlia- 
ment, the  earliest  of  wMch  was  an  Act  passed  in 
1788,  by  which  the  property  in  all  the  ^en  existing 
and  future  pavements,  sewers,  drains,  or  water- 
courses, of  the  streets,  lanes,  and  other  public  pas- 
sages and  places  in  Cambridge,  as  well  in  the  foot- 
paths as  carriage-ways,  and  of  all  lamps,  lamp«irons. 


and  posts  which  should  be  erected,  was  vested  in 
them ;  and  it  was  enacted  that  it  should  be  lawful 
for  them  to  cause  or  order  all  presedt  or  future 
pavements  to  be  taken  up,  and  the  streets  and 
thoroughfares  to  be  paved,  re-laid,  repaired,  &c., 
and  the  present  sewers,  &c.,  to  be  altered,  and  to 
make  proper  sewers,  watercourses,  &c.,  and  also  to 
cause  or  order  the  several  streets  and  thoroughfares 
of  the  town  to  be  cleaned  and  lighted,  and  all 
obstructions  aud  nuisances  to  be  removed. 

By  the  Act  constituting  the  company  of  the 
plaintiffs  and  informants,  they  were  authorised 
(amongst  other  things)  to  break  up  the  soil  aj)d 
pavement  of  any  of  the  public  thoroughfares,  and 
also  of  any  private  grounds,  but  only  for  the  pur- 
pose of  laying  down,  repairing,  or  altering  main  or 
other  pipes  in  manner  therein  mentioned. 

In  pursuance  of  this  Act  the  plaintiffs*  compauT 
had  expended  large  sums  of  monev  in  the  acqui- 
sition of  property,  the  erection  of  works  and  factories, 
and  the  laying  down,  and  from  time  to  time  reopen- 
ing and  renewing,  the  pipes  necessary  for  the  supply 
of  gas ;  and  it  was  stated  that  the  whole  of  the  uni- 
versity and  town  was  supplied  by  them,  and  that 
the  main  pipes  were  about  twenty  miles  long  in 
the  aggregate,  that  the  service  pipes  in  connection 
with  them  were  about  8000  in  number,  and  that  the 
public  lamps  which  they  had  erected  were  660. 
It  was  alleged,  and  not  denied,  that 'the  supply 
had  been  satisfactorily  provided,  and  the  plaintiffs 
and  informants  alleged  that  they  were  ready  and 
willing  to  continue  to  manufacture  and  supply 
the  gas  reqtured,  as  they  had  theretofore  done. 

The  defendants  to  the  bill  and  information  were 
the  clerk  of  the  commissioners,  as  representing  them, 
and  the  Cambridge  Consumers'  Gas  Company, 
Limited,  which  was  a  company  incorporated  under 
the  Companies  Act  1862,  on  the  12th  Dec.  1867. 

In  view  of  the  approaching  expiration  (dn  the 
Slst  May  1868)  of  the  last  fourteen  years'  contract 
between  the  commissioners  and  the  plaintiffs  and 
informants,  the  commissioners  in  Oct.  1867  invited 
tenders  for  lighting  the  puUlc  thoroughfares  with 
coal  gas  for  a  period  not  exceeding  fourteen  years, 
to  commence  on  the  1st  June  1868,  and  in  the 
month  of  Dec.  1867,  both  of  the  companies  forwarded 
tenders  in  pursuance  of  that  invitation,  and  on 
the  21st*  Jan.  1868,  a  contract  was  entered  into 
between  seven  of  the  commissioners,  acting  for 
themselves  and  the  other  members  of  the  body,  and 
the  defendants'  company,  whereby  the  latter  were, 
for  fourteen  years  from  the  1st  June  1868,  to 
light  the  thoroughfares  of  the  town,  and  to  con- 
struct all  such  works,  and  to  lay  down  under 
the  several  thoroughfares  all  such  main  and  service 
pipes  and  other  apparatus  and  works  as  should 
be  necessary  for  the  manufacture  and  supply  of 
gas  for  that  purpose. 

Under  their  memorandum  and  articles  of  associa- 
tion the  defendants'  company  had,  of  course,  no 
power  to  break  up,  remove,  or  open  the  paveinents, 
&c. ;  but  the  whole  of  such  pavements  being,  as 
already  mentioned,  vested  in  the  commissioners,  the 
company,  with  the  commissioners'  consent,  broke 
up,  removed,  and  opened  many  of  the  pavements  of 
the  streets  for  the  purpose  of  laying  down  their  pipes ; 
and  the  bill  and  information  charged  (amongst 
other  things)  that  this  could  not  be  done  without 
interference  with,  and  injury  to,  the  pipes  and  works 
of  the  plaintiffs,  or  without  creating  a  nuisance  to 
the  public  by  disturbing  and  obstructing  their 
rights  of  way,  and  that  all  that  was  done  and  con- 
templated by  the  defendants'  company  in  the 
matter  was  without  any  legal  authority  whatever, 
and  in  defiance  of  the  remonstrances  of  the  plain- 
tiffs and  the  owners  of  property  in  the  borough. 

This  bill  and  information  was  filed  on  the 
5th  March  1867,  during  the  existence  of  the  con- 
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tract  between  the  commissioners  and  the  defen- 
dants' company,  and  it  prayed  that  that  company 
might  be  restrained  from  breaking,  digging  up,  or 
disturbing  any  of  the  main  or  service  pipes,  ease- 
ments, lamps,  apparatus,  buildings,  or  works  of  the 
plaintiffs  and  informants,  and  from  breaking,  dig- 
ging up,  or  disturbing  any  of  the  public  thorough- 
fares, or  strips  of  land  adjoining  thereto,  in,  through, 
or  over  whicn  the  public  were  of  right  entitled  and 
were  accustomed  to  pass,  on  foot  or  otherwise,  and 
also  to  restrain  the  commissioners  from  authorising 
the  defendants'  company  to  do  so. 

On  the  28th  May  the  plaintiffs  moved  for  an 
injunction  according  to  the  prayer  of  the  bill ;  but 
it  was  then  arranged  that  the  motion  should  stand 
over  until  the  hearing,  and  his  Honour  ordered  that 
the  cause  should  be  in  the  paper  to  be  heard  on 
motion  for  decree  in  the  sittings  after  Trinity 
Term. 

When,  however,  the  Ist  June  arrived,  the  defen- 
dants' company  were  not  in  a  position  to  perform 
their  part  of  the  contract ;  they  had  made  but  small 
advances  towards  supplying  the  gas,  and  in  fact  of 
the  twenty  miles  of  pipes  which  were  required,  only 
about  five  miles  had  been  laid,  even  when  the  cause 
came  on  for  hearing  (2nd  July).  On  the  2nd  June 
1868  the  commissioners,  by  a  formal  notice  to  the 
defendants'  company,  rescinded  the  contract  with 
them,  and  entered  into  a  new  contract  with  the 
plaintiffs'  company,  similar  to  those  which  had 
preceded  it.  The  bill  and  information  was,  however, 
not  amended  by  introducing  these  facts,  but  affi- 
davits were  filed  by  the  plaintiffs  in  support  of  their 
motion  for  a  decree  early  in  June,  wherein  the  can- 
cellation of  the  contract  was  stated.  The  case  was 
brought  on  upon  the  information  as  it  originally 
8too((  alleging  the  contract,  which  had  been  thus 
determined,  as  subsisting,  and  it  will  be  seen  from 
the  judgments  which  follow  that  according  to  the 
view  both  of  the  Vice-Chancellor  and  the  Court  of 
Appeal  the  plaintiffs  proved  no  injury  whatever  to 
their  property  from  the  proceedings  of  the  defen- 
dants' company,  nor  was  there  any  evidence  what- 
ever of  injury  sustained  by  the  public. 

The  learned  yice-Chancellor,  in  a  most  elaborate 
judgment,  decided  that,  as  the  defendants'  company 
had  not  statutory  powers,  and  as  their  authority 
from  the  commissioners  had  been  revoked,  they 
could  not  break  up  the  pavements;  that  the  acts 
of  the  defendants'  company  amounted  to  a  nuisance 
to  the  public,  and  were  not  of  so  temporary  or 
trivial  a  character  as  to  induce  the  court  to 
refuse  an  injunction  to  restrain  them,  according  to 
the  doctrine  of  the  Attorney- General  v.  The  Sheffield 
Gas  Consumers*  Company,  3  De  G.  M.  &  G.  804,  which 
he  considered  as  in  conflict  with,  and  overruled  by, 
later  decisions;  that  although  at  the  date  of  the 
Act  constituting  the  commissioners  and  vesting  the 
pavements  in  them,  gas  was  not  invented,  and  the 
necessity  for  breaking-up  the  pavements  for  its 
supply  could  not  have  been  expressly  contemplated, 
yet  that  it  must  be  taken  that  these  commissioners 
had  the  power  to  break-up  the  pavements  for  the 
improved  mode  of  lighting  by  gas,  or  other  means, 
as  well  as  for  the  other  purposes  specified ;  and  his 
Honour  therefore  thought  that  if  he  had  heard  the 
cause  on  the  28th  May,  before  the  rescission  of  the 
contract,  it  would  have  been  his  duty  to  dismiss 
the  information,  but  that  since  that  rescission  the 
defendants'  company  had  been  acting  wrongly ;  and 
his  Honour  felt  some  difficulty  from  the  fact  that 
the  rescission  of  the  contract  was  not  stated  upon 
the  record,  and  that  he  must  order  the  plaintiffs  to 
pay  the  costs  so  long  as  the  defendants*  company 
were  acting  rightly ;  but  it  was  in  his  opinion  a 
case  where  leave  to  amend  might  properly  be  given 
at  the  hearing,  and  he  suggested  that  both  parties 
should  treat  the  information  as  amended  in  that 


respect,  and  that  the  defendants'  company  should 
be  considered  as  having  put  in  an  answer  denying 
that  the  contract  had  been  lawfully  rescinded. 
This  course  was  not  adopted,  and  his  Honour, 
therefore,  following  the  cases  which  he  referred 
to  of  Thomas  v.  JEkmard,  5  Jur.,  N.  S.,  81 ;  Walker 
V.  Armstrong,  8  De  G.  M.  &  G.  531 ;  and  the  £arl 
DamUy  v.  The  London,  Chatham,  and  Dover  Railwaif 
Company,  \  De  G.  J.  &  Sm.  204,  and  8  L.  T.  Bep. 
N.  S.  94,  gave  liberty  to  amend ;  he  refused  the 
motion  on  that  application,  stating,  however,  that 
if  the  bill  were  amended  and  again  brought  before 
him,  he  should  permit  no  further  argument,  as  he 
had  decided  the  main  question  in  favour  of  the 
r  plaintiffs,  and  should  award  the  injunction  as  a 
matter  of  course. 

The  bill  was  accordingly  amended,  and  on  the 
23rd  July  the  cause  was  brought  on,  and  the  decree 
made;  but  as  against  the  commissioners  the  bUl 
was  dismissed  without  costs. 

The  plaintiffs  in  their  amendments  to  the  bill 
went  beyond  the  terms  of  the  order  giving  them 
liberty  to  amend,  as  the  defendants'  company  con- 
ceive ;  and  the  latter  appealed  as  well  against  the 
order  giving  leave  to  amend,  as  against  an  order 
of  the  Vice-Chancellor  refusing  an  application  on 
their  behalf  to  strike  out  the  amendments,  as  against 
the  decree  itself.  All  these  appeals  came  on  toge- 
ther. 

Cole,  Q.  C.  and  Bighy  supported  the  appeal  and 
the  app^  motions. 

Sir  Rounddl  Palmer,  Q.  C,  Osborne,  Q.  C,  and 
Looock  Webb  for  the  pl^ntiffs  in  support  of  the 
decree. 

The  authorities  cited  were :  (1)  on  the  question  of 
leave  to  amend  the  bill,  and  the  amendments  intro- 
duced: 

ThomoA  V.  Bema/rdj  'M  sup.  ; 

Walker  v.  Armstrong,  vhi  sup.  ; 

Ea/rl  Damiey,  v.  The  London,  Chatha/m,   ani 

Dover  RaUway  Company,  ubi  sup. ; 
Godfrey  v.  Tucker,  33  Beav.  280 ;  9  L.  T.  Bep. 

N  S.  359  • 
BelUim/y  v.  'Sahine,  2  Ph.  525 ;  1  De  G.  &  J.  566 ; 
Watts  V.  Hyde,  2  Ph.  406  ; 
FHth  V.  BMey,  88  L.  J.  698,  Ch. ; 
Beardmore  v.  Gregory,  2  H.  &  M.  491 :  12  L.  T.  • 
Bep.N.S.264; 

(2)  Upon  the  question  of  the  injunction — 
The  Attorney  Chneral  v.  The  8h^^ld  Gas  Com- 

missioners  Company,  vJbi  8v,p.; 
Ellis  V.  The  Sheffield  Gas  Company,  2  El.  &  BI. 

767; 
Beg.  V.  The  Longton  Gas  Company,  29  L.  J.  118 ; 

2  L.  T.  Bep.  N.  S.  14 ; 
The  Attorn^   General  v.  The  United  Kingdom 

Electric  Telegraph   Compam/y,  30  Beav.  287; 

5L.  T.  Bep.  N.S.  338; 
Broadhent  v.  The  Imperial  Gas  Company,  7  Do 

a.  M.  &  G.  436,  461 ; 
CooTce  V.  Forbes,  17  L.  T.Bep.  N.  S.  371 ; 
Goldsmid  jr.  The  Tunbridge-Wclls  ImprovemeTU 

Commissioners,  L.  Eep.  1  Eq.  161 4  13  L.  T.  Eep. 

N.  S.  352 ; 
Yates  V.  Jack,  L.  Bep.  1  Ch.  Ap.  295 ;   14  L.  T. 

Bep.  N.S.  151; 
Crossley  v.  Lightowler,  L.  Bep.  2  Ch.  Ap.  478; 

16  L.  T.  Bep.  N.  S.  438 ; 
R4ig.  V.  Train  and  otliers,  6  L.  T.  Bep.  N.  S.  380 ; 

2  Best.  &  Sm.  640. 

Lord  Justice  Page  Wood  said :  We  do  not  think 
we  need  call  upon  you,  Mr.  Cole,  to  reply  in  this 
case.  We  are  called  upon,  in  fact,  to  overrule  the 
case  of  The  Attorney- (General  v.  The  Sheffield  Gas 
Consumers*  Company,  and  we  do  not  think  that  the 
Vice-Chancellor  attempted  in  any  way  seriously  to 
distinguish  the  one  case  from  the  other.    If  there 
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is  anj  dittinction,  all  that  can  be  said  is  that  that 
oertaiolj  was  a  case  in  which  the  grounds  for  inter- 
ference by  way  of  injunction  were  much  stronger 
than  in  the  case  which  has  been  presented  to  us 
here.    In  that  case,  as  here,  the   plaintiffs  and 
relators  and  the  defendants  were  rival  gas  com- 
panies, thus  the  circumstances  in  the  two  cases 
coincide.    In  that  case  the  town  in  question  was 
Sheffield,  a  town  of  yast  traffic  and  great  manu- 
factures, and  it  must  be  a  town  of  far  larger  traffic 
than  we  can  assume  Cambridge  to  be.    In  that 
case,  even  upon  the  most  fayourable  statements  of 
tiie  defendants  themselves,  they  were  contemplating 
executing  their  works  through  seventy  miles  of 
streets,  whereas  the  plaintiffs  said  it  would  be 
one  hundred  miles ;   in  that  case  only  six  miles  had 
been  laid,  a  fact  which  Lord  Justice  Turner  notices 
in  p.  325,  where  he  states  that  it  was  in  evidence 
that  six  miles  of  pipes  had  been  already  laid  down  in 
the  town  of  Sheffield,  and  not  more.    That,  there- 
fore, explains  the  view  which  he  took  where  he 
talks  of  its  being  only  an  interference  of  two  days 
with  reference  to  laying  down  the  pipes,  and  he 
assumes,  of  course,  that  the  interference  of  two  days 
will  be  at  given  spots  or  places.    In  that  case  also 
the  amount  of  distance  which  had  been  achieved 
was  scarcely  more  than  one-twelfth  of  what  was  con- 
templated to  be  done,  and  in  the  present  case  it 
is  about  one-fourth  of  what  is  contemplated  to 
be    done.     Now,    what    are    the    points    which 
distinguish  that  case  from  the  present  ?    They  are 
certainly  very  few,  and  I  confess  that  I  see  none  in 
substance  to  distinguish  that  case  from  the  one  now 
before  the  court.    One  point  that  has  been  strongly 
relied  upon  is  this^that  the  law  was  then  uncertain, 
that  it  was  not  clear  that  such  a  proceeding  as  the 
defendants  were  then  about  to  take  would  be  held 
at  law  to  be  a  nuisance,  regard  being  had  to  all  the 
circumstances  of  that  case.    At  the  same  time  my 
reason  in  saying  that  that  can  scarcely  be  taken  to 
be  a  point  distinguishing  this  case  from  The  Attorney- 
General  v.  The  Sheffield  Gas  Consumers*  Company^  is 
that  it  was  assumed  that  the  proceeding  itself  must 
be  unlawful,  there  being  no  warrant  for  taking  up 
the  streets,  and  nothing,  therefore,  to  justify  that 
which  must  for  a  certain  period  interfere  with  the 
traffic,  as  well  as  interfere  with  the  convenience  of 
those  who  had  shops  and  so  on  in  the  streets.    That 
was  with  reference  to  the  interlocutory  injunction. 
On  the  further  hearing  it  is  undoubtedly  true,  as 
Lord   Cranworth   himself    said,    with    his    usual 
extreme  candour,  in  Broadbent  v.  The  Imperial  Gas 
Company^  doubts  were  thrown  out  by  himself  and 
by  Turner,  L.  J.  as  to  whether,  under  all  the  cir- 
cumstances of  that  case,  it  might  be  held  to  be  a 
nuisance  at  all.    But  the  course  taken,  as  he  him- 
self has  said,  did  not  turn  upon  that,  and  he  has 
not  expressed  any  doubt  or  hesitation  or  dissatis- 
faction with  the   judgment  in  Broadbent  v.   The 
Imperial  Gas  Company^  on  the  ground  of  its  having 
proceeded  on  any  mistaken  notion  as  to  whether  or 
not  the  act  complained  of  could  be  considered  a 
nuisance  at   law.     He  merely  incidentally   men- 
tions it  in  Broadbmt*s  case  as  affirmative  of  the 
view  he  was  then  taking.    If  the  case  had  rested 
upon  that,  the  course  which  was  taken  would  cer- 
tainly not  have  been  taken,  that  is  of  dismissing 
the  bill ;  but  the  bill  would  have  been  retained,  as 
was  done  by  the  Master  of  the  Rolls  in  the  Electric 
Telegraph   Company's   case   in    order   to    ascertain 
whether  or  not  the  thing  sought  to  be  restrained  would 
be  held  at  law  to  be  a  nuisance.    The  court  thought 
no  such  retention  necessary,  and  therefore  it  is 
impossible  to  say  that  they  rested  their  decision 
upon  any  such  doubt  as  might  have  occurred  to 
their  mind,  as  to  whether  the  act  in  itself  was  a 
nuisance  or  not.    Then  if  that  be  so,  there  really 
appears  nothing  that  one  can  consider  to  be  a  point 


which  distinguishes  that  case  from  the  present, 
because  every  other  fact  in  the  Sheffield  case  was 
very  much  stronger  than  anything  we  find  here.  At 
that  time  the  extent  and  aggravation  of  the  nui- 
sance were  not  so  strongly  commented  upon  as  they 
have  been  in  some  of  the  subsequent  cases  at  law 
but  even  then  the  question  remained  as  to  whether 
or  not  the  case  was  one  in  which  this  court,  accord- 
ing to  its  ordinary  rules,  would  interfere  by  way  of 
injunction,  regard  being  had  to  the  extent  of  the 
injury  under  all  the  circumstances  of  the  case.  If 
I  had  more  doubt  upon  the  propriety  of  that  decision, 
under  all  the  circumstances,  than  I  confess  myself 
to  entertain,  I  should  not  have  felt  it  right  after  a 
decision  had  been  come  to  by  the  full  court  (although 
one  eminent  member  of  that  court  differed  in  opinion), 
after  that  case  had  been  decided  fifteen  years,  and 
had  remained  wholly  unquestioned,  to  treat  the 
decision  as  one  which  we  ought  to  overrule  without 
having  the  case  considered  by  a  higher  tribunal 
than  this  over  which  we  are  now  presiding. 
It  has  been,  as  I  have  already  said,  decided 
for  so  long  a  period  without  an  intimation 
on  the  part  of  anyone  who  has  since  had  to  con- 
sider it  that  it  is  one  which  can  be  regarded  as  at 
idl  doubtful  in  point  of  law,  and  without  any  one 
case  having  been  decided  in  opposition  to  the  views 
of  law  which  are  there  contained.  The  reason  why 
I  say  that  I  do  not  entertain  so  great  a  doubt  as  has 
been  expressed  by  the  Vice-Chancellor,  and  why  I 
do  not  concur  in  the  views  entertained  by  the 
learned  Lord  Justice,  who  differed  from  the  other 
two  judges,  is  not  that  that  case  may  be  taken  as 
having  established  any  such  point  as  Mr.  Cole  con- 
tended for  (for  he,  I  think,  put  it  a  great  deal  too 
high),  that  a  company  of  this  description,  unfur- 
nished with  any  of  the  powers  and  authorities  which 
an  Act  of  Parliament  might  give,  has  a  right  of  its 
own  mere  motive  to  erect  works  and  to  incur  expen- 
diture upon  the  faith  of  that  case,  as  Mr.  Cole  put 
it,  and  to  say  thereupon  "We  will  tell  the 
court  that  we  have  laid  out  our  own  money ;  we 
have  commenced  our  works ;  we  have  been  misled 
by  the  authority  of  the  court  itself,  bislieving  our- 
selves, under  the  authority  of  that  decision,  to  be 
justified  in  breaking  up  the  pavements ;  we  will  carry 
on  our  works,  as  we  can,  no  doubt,  in  the  ordinary 
way  of  business;  and,  although  the  law  has  decided 
that  the  acts  which  are  now  in  dispute  are  acts 
which  distinctly  constitute  a  nuisance,  and  subject 
us  to  an  indictment,  nevertheless  we  shall  say  that 
we  may  dare  and  defy  all  the  proceedings  of  a  court 
of  law,  because  a  court  of  equity  will  not  interfere 
by  injunction."  No  such  doctrine  has  been  laid 
down  as  that.  Neither^by  anything  we  are  now 
doing,  nor  by  any  sanction  we  are  now  giving  to  the 
authority  of  this  case,  are  we  holding  anything  in 
the  least  contrary  to  that  which  was  deciaed  by  the 
Court  of  Queen's  Bench  in  the  Longton  Gas  Com" 
pany*8  case  referred  to,  which  held,  upon  grounds 
in  which  I  must  entirely  acquiesce,  that  to 
sanction  any  private  individuals  taking  up  the 
pavement  for  the  purpose  of  laying  down,  either  on 
their  own  behalf  as  a  company,  or  on  behalf  of 
themselves  as  individuals,  communications  with 
the  main  gas  pipes  of  another  company,  or  the 
water  pipes  of  another  company,  to  say  that  any 
such  proceeding  as^  that  would  not  subject  a  person 
to  indictment,  would  be  to  create  entire  confusion 
and  discomfort  to  the  inhabitants  of  a  town.  I 
agree  with  Sir  Roundell  Palmer,  that  the  Attornof- 
General  v.  The  Sheffield  Gas  Consumers*  Company^ 
must  be  taken  on  its  own  circumstances,  as  must 
almost  every  other  case;  but  there  are  principles 
well  established,  which  I  think  the  facts  bear  out, 
and  one  of  these  principles  is,  that  whereas  this 
court  interferes  by  way  of  injunction  in  the  shape  of 
prevention,  as  Sir^Boundell  Palmer  said,  rather  thaa 
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allow  an  injury  to  be  indicted,  it  does  so  in  cases 
where  the  act  complained  of  is    one   in   respect 
of  which  there  is  a  legal  remedy  also,  upon  two 
grounds,  they  being  of  a  totally  different  charac- 
ter— one,  where  the  injury  is  irreparablei,  in  the  eye 
of  this  court,  as  cutting  down  a  tree,  although  it 
might  be  paid  for,  and  the  other,  where  it  is  con- 
tinuous, and  so  continuous  that  the  court,  acting 
Ofn  the  same  principle  as  it  acted  on  in  olden  times, 
with  reference   to  bills  of  peace,  by  restraining 
actions  after  repeated  trials — so  now  it  will  restrain 
repeated  acts,  which  can  only  end  in  incessant  ac- 
tions being  brought,  at  once,  on  account  of  the 
continuous  character  of   the  wrong,  which  con- 
tinuous character  in  itself  makes  the  injury  to  be 
grievous,  and  so  far,  in  the  eye  of  this  court,  irre- 
parable.   As  an  illustration  of  this  I  may  refer  to 
the  bell  case  (SoUau  v.  De  Held,  2  Sim.  N.  S.  133), 
before  Vice-Chancellor  Kindersley.    No  one  would 
dream  of  coming  to  this  court  to  restrain  his  neigh- 
bour from  tolling  a  bell  once  or  twice  or  eight  or 
ten  times;  but  when  his  neighbour  told  him  that 
he  meant  to  toll  it  thus  regularly  for  all  time,  the 
court  thought  it  was  a  case  which  would  justify  its 
interference.    The  injury  was  in  itself  slight,  but  it 
was  continuous ;  and  so  continuous  that  the  court 
would  at  once,  brevi  manuy  arrest  the  nuisance  and 
saye  the  party  complaining  from  all  future  annoy- 
ance.   In  this  case,  if  it  had  been  made  out  to  the 
cou^t,  which  it  has  not  been  any  more  than  in  the 
Sheffield  case,  that  there  was  either  on  the  part  of 
the  public  trarersing  the  highways,  as  distinguished 
from  the  owners  of    the  property  adjoining  the 
streets,  a  continuous^  injury,  for  which  the  only 
redress  was  by  means  of  an  injunction  in  this  court, 
an  injunction  would  be  granted.     Therefore,  we 
must  look  anxiously,  as  the  judges  seem  to  have 
done  in  the  Sheffield  case,  at  the  amount  of  evidence 
which  is  brought  before  us  of  the  continuous  injury 
which  is  likely  to  be  inflicted  by  the  idleged  wrong. 
The  judges  in  the  Sheffield  case  came  to  their  con- 
clusion, as  I  stated  before,  in  a  much  stronger  case 
for  an  injunction  than  wo  have  here.    They  said, 
although  it  is  very  true  that  you  are  about  to  take 
up  no  less  than  seventy  miles  of  streets,  you  are 
about  to   do  it  at  different   times;    at    no    one 
given  point  will  it  ever  be  more  than  an  opera- 
tion of   a  couple  of  days;    that  may  be  an  in- 
dictable   offence,    but   we   do   not    think   it   an 
injury  of  that  description,  per  ss,  such  as  to  jus- 
tify the  interference  of  this    court.     No   doubt 
you  might  have  cases  in  which  this  court  would 
interfere  if  a  thing  were  only  going  to  be  done  for 
one  day — as  for  instance,  if  there  was  a  shop  with 
immense  traffic  in  Begent-street,  and  it  were  pro- 
posed to  Interfere  wiUi  that  traffic,  and  the  com- 
plainant came  to  this  court  and  said  that  by  keeping 
his  customers  out  of  his  shop  for  one  day  his  custom 
would  be  diverted  elsewhere,  and  so  be  lost,  that 
might  be  a  ground  for  interference  of  the  court, 
although  the  shopkeeper  might  say  that  he  could 
not  inform  the  court  of  the  extent  of  his  damage 
because  it  was  not  calculable.    But  in  this  case  you 
see  exactly  the  circumstances  which  occuned  in  the 
Sheffield  case,  which  I  think  influenced  the  judg- 
ment, that    it  is  not  an  ex  officio  information  in 
which  the  Attorney-General  gathers  up  the  com- 
plaints, wrongs  and  injuries  of  a  whole  district,  and 
lays  them  before  the  court ;  neither  is  it  an  infor- 
mation at  the  relation  of  any  other  person  than  a 
rival  gas  company,  which,  of  course,  has  reasons  of 
its  own  for  being  desirous  of  putting  an  end  to  the 
operations  of  the  company  in  question.    When  we 
look  to  the  matter,  we  find  that  the  rival  gas  com- 
pany are  also  plaintiffs.    That  company  has  a  per- 
fect right  to  bring  itself  forward  as  plaintiff  if  any 
dfunage  is  inflicted.    But  the  Vice-Chanceilor  hia 
decided  that  point,  and  we  agree  with  him  upon 


the  evidence  before  us,  that  they  have  proved  no 
injury  whatever.  As  far  as  they  are  concerned,  on 
the  case  which  is  brought  forward,  they  prove  no 
injury  to  their  property.  They  speak  very  much 
of  contemplated  injury,  and  they  have  brought 
several  witnesses  to  speak  to  the  possibility  of 
injury  to  their  pipes.  One  witness  comes  forward 
and  says  he  has  seen  the  pipes,  and  watched  them 
as  they  have  been  laid  side  by  side  with  the  plain- 
tiffs', and  the  only  injury  he  has  told  us  of  is  that 
they  have  uncovered  the  plaintiff's  pipes.  There  is 
no  single  witness  that  comes  forward  to  prove  any 
specific  injury  done  to  the  pipes.  Upon  that  we 
are  agreed  with  the  Vice-Chancellor,  and  we  can 
give  the  plaintiffs  no  special  remedy. 

Then  the  question  is  about  the  inhabitants.  Not 
a  single  inhabitant  comes  forward  to  say,  although 
five  miles  of  work  have  been  done,  that  he  has 
suffered  any  injury  whatever.  There  are  a  number 
of  learned  heads  of  colleges  and  others  who  say 
they  contemplate  great  inconvenience.  That  was 
the  case  in  the  Attorney- GenercU  v.  The  Sheffield 
Company  J  and  of  course,  as  I  have  stated,  with 
seventy  miles  it  is  a  much  stronger  case  than  wlien 
you  have  only  twenty  miles.  Witnesses  came  for- 
ward in  that  case  to  speak  of  contemplated  injury  y 
**but,"  said  Turner,  L.J.,  **six  miles  have  been 
opened,  and  nobody  says  that  injury  has  been  done ; 
you  have  had .  every  opportunity  of  bringing  that 
case  forward."  So  here  there  was  every  oppor- 
tunity of  doing  so  if  anybody  had  sustained  any 
injury  whatever.  No  one  comes  to  tell  us  of  any- 
thing that  has  occurred,  though  they  say  that  when 
the  work  gets  into  narrow  parts  there  will  be  great 
inconvenience.  We  have  it,  however,  upon  the 
evidence  that  these  five  miles  are  to  a  great  extent, 
no  doubt,  in  the  wide  streets;  but  a  portion  of 
those  five  miles  comprises  the  narrower  streets, 
though  I  do  not  know  that  it  is  said  that  anything 
has  yet  been  done  in  the  narrowest  lanes.  There  is 
nothing  brought  before  us  at  all  to  satisfy  us  tiiat 
what  has  been  done  is  such  as  this  court  would 
regard  as  an  injury  which  it  ought  to  interfere  to- 
prevent  by  granting  an  injunction. 

However  we  were  very  hardly  pressed  with  this ;. 
Sir  R.  Palmer  put  it  wi^  great  power  and  vigour, 
as  he  conducts  all  his  arguments.  He  said,  "  Yon 
have  the  Gas  Compaies'  Act  of  1847,  whidi  says 
on  the  part  of  the  Legislature  that  no  company 
incori>orated  by  Act  of  Parliament  shall  attempt  ta 
take  up  the  pavements^  of  any  place,  or  town,  and 
so  on,  for  the  purpose  of  laying  down  its  pipes 
without  being  under  a  vast  number  of  restrictions.'* 
That  argument  did  not  escape  the  attention  of  the 
court  in  the  Sheffield  case;  it  was  an  argument 
pressed  by  Mr.  Holt.  He  said,  in  general  terms, 
**  We  are  under  restrictions  by  Act  of  Parliament 
which  compel  us  to  perform  our  works  in  a  certain 
manner.''  He  asked,  *^  Can.  it  be  said  that  the 
Legislature,  thinking  this  essential  for  the  pro- 
tection of  the  inhabitants  of  a  town  when  a  com- 
pany is  entrusted  with-  large  corporate  powers, 
would  think  it  not  necessary  when  persons  of  their 
own  free  will  set  to  work  to  do  these  very  acts  which 
we  are  restrained  from  doing  except  under  the 
sanction  of  a  certain  authority  ?  I  think  that  there 
is  an  answer  to  be  given  to  that  question  in  this 
respect:  The  Legislature  has  entrusted  to  one  set 
of  people  large  powers,  and  it  says  to  those  persons 
that  they  shall  not  exercise  these  powers  except 
under  immediate  control ;  and  having  given  to  them 
powersbeyondany  whichanyonehas  as  an  individual 
or  as  a  company  at  law,  not  incorporated  by  Act 
of  Parliament,  it  takes  care  to  secure  the  due 
exercise  of  those  larger  powers  by  giving  m(»e 
extensive  and  more  immediate  remedies  to  all 
concerned.  But  these  other  companies  ex  concestU 
ate  lawful,  and  it  has  left  them  to  the  ordinary 
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operations  of  law,  and  that  is  all  that  can  be  said 
on  the  matter.  It  aBSumes  that  the  ordinary 
operations  of  law  will  be  sufficient  with  regard  to 
them.  But  there  is  an  observation  not  unworthy 
of  notice  made  by  Lord  Cranworth  on  the  subject, 
and  I  think  Turner,  L.  J.,  made  the  same  observa- 
tion. Where  you  find  a  general  Act  for  the 
purpose  of  incorporating  bo(£es  for  certain  works, 
and  certain  companies  are  not  allowed  to  avail 
themselves  of  that  Act  (railway  companies  being 
amongst  the  number,  whilst  gas  companies  and 
others  are  allowed  so  to  do),  if  any  inference  is  to 
be  drawn  about  the  lAtention  of  the  Legislature,  the 
Legislature  must  be  assumed  to  have  known  that  a 
company  could  not  proceed  ex  mero  motu  to  dig  up 
the  soil  of  a  town  in  which  their  works  were  to  be 
constructed,  and  they  must  be  taken  to  know  that 
there  would  be  companies,  as  happens  in  the  parti- 
<»ilar  case  before  us,  who  would  find  persons  com- 
petent to  authorise  them.  In  other  cases  they 
might  find  a  whole  town  willing  that  the  works 
should  be  done.  I  can  conceive  a  case  where  A., 
being  the  owner  of  a  field,  might  have  a  bill  of 
peace  and  a  perpetual  injunction  to  restrain 
people  from  making  perpetual  trespasses  upon 
it,  whereas  B.  might  find  it  convenient  to 
sanction  those  treq>asses ;  as  if  he  kept  a  public- 
house,  or  anything  of  that  kind.  So  here 
the  whole  town  have  it  in  their  power,  and 
every  member  of  the  town  has  it  in  his  power,  to 

C:eed  by  way  of  indictment ;  and  if  such  a  case 
been  brought  before  us,  either  at  Uie  instance 
of  a  large  number  of  Inhabitants,  the  Attorney- 
General  proceeding  by  way  of  indictment,  or  we 
saw  that  they -would  have  to  go  on  proceeding  with 
perpetual  indictments,. that  might  take  the  case  out 
of  the  Sheffkid  case.  But  here  is  a  point  which 
exists  in  quite  as  strong  a  degree — I  should  say  in 
even  a  stronger — that  in  this  town  there  is  a  body 
which  seenis  to  have  been  incorporated  from  a  very 
early  period,  1788,  consisting  of  ike  heads  of  all 
the  colleges,  persons  who  are  now  saying  they 
anticipate  great  mischief  and  evil.  They  are  the 
commissioners  entrusted  with  certain  powers  by 
that  Act  of  Parliament.  There  are,  besides,  the 
representatives  of  the  borough  in  Parliament,  the 
magistrates,  and  certain  other  persons  incorporated 
as  commissioners.  They  have  powers  of  the  largest 
description,  not  only  over  the  soil  of  the  carriage- 
way, but  the  pathway,  which  is  vested  in  them. 
Every  stone  that  is  dug  cutis  a  trespass  committed 
by  those  who  take  it.  Every  foot  of  pavement  that 
is  taken  up  is  a  trespass  upon  their  property.  All 
those  injuries  are  such  that,  if  this  body  think  it 
proper  and  right,  as  representing  the  whole  town, 
they  may  take  action  in  the  matter.  The  case  is 
no^  in  that  situation.  The  whole  town  acquiesces, 
and  nobody  takes  any  part,  although,  as  I  have 
said,  there  is  a  body  competent  to  represent  the 
town.  We  only  find  that  the  information  is  filed  at 
the  instigation  of  a  rival  gas  company.  That, 
beyond  all  question,  weighed  in  the  decision  come 
to  by  the  learned  judges  to  whom  I  have  referred  in 
their  judgment  upon  the  interlocutory  motion. 
Then  in  the  subsequent  judgment,  what  Knight 
Bruce,  L.  J.,  says  with  regard  to  public  questions 
is  a  consideration  not  to  be  forgotten.  He  says,  "  I 
agree  that  motives  are  very  often  immaterial  with 
reference  to  the  manner  of  disposing  of  a  suit.  It 
has  been  said  by  an  eminent  judge  that,  if  you  were 
to  look  into  the  motives  of  suitors,  courts  of  justice 
would  not  sit  above  a  month  in  the  year,  and  would 
have  little  to  do."  Of  course,  there  are  in  numerous 
instances  motives  for  a  litigation  which,  if  they 
could  be  looked  into,  would  prevent  a  couVt  of 
justice  from  interfering.  But  generally  I  agree 
that  it  is  not  the  rule  so  to  reganl  them.  Where, 
however,   the    public    interest   purports    to    be 


asserted,  it  is  not  wholly  immaterial,  at  least  upon 
an  interlocutory  application,  to  look  into  the 
motives  from  which,  or  under  which,  the  matter  is 
brought  forward.  Now  in  the  present  case,  though 
the  Attorney-General's  name  is  used,  it  is  im- 
possible not  to  see  that  the  suit  has  been  instituted 
more  from  regard  to  private  than  to  public  good.  If 
the  pubUc  interest  clearly  required  the  immediate  in- 
terposition of  the  court,  that  might  not  be  immaterial. 
But  we  find  as  a  fact  that  the  majority  of  the  town 
council  is  in  favour  of  what  the  defendants  are  pro- 
posing to  do,  and  on  a  question  of  discretion  it  is  im- 
possible with  reference  to  a  community  of  this 
description  not  to  look  with  some  degree  of  atten- 
tion at  what  the  governing  body  of  tiie  borough  think 
on  the  subject.  It  is  said  that  many  of  the 
members  of  tne  town  council  are  interested  in  favour 
of  the  defendants'  undertaking.  I  dare  say  th^t  is 
so ;  still  they  are  members  of  the  governing  body, 
and  the  opinion  of  the  majority  is  as  I  have  stated." 
Such  a  consideration  has  much  greater  weight,  no 
doubt,  upon  an  interlocutory  application,  and  that 
learned  judge,  upon  the  subsequent  hearing,  held  that 
he  was  justified  in  differing  from  the  other  judges. 
But  they  say  you  must  show  us  an  injury  of  a 
durable  and  continuing  character.  I  quite  agree 
in  what  Uie  learned  judi^es  have  said  at  law,  namely, 
that  having  for  a  day,  we  will  say,  small  inconveni- 
ence if  it  does  not  involve  such  a  case  as  I  have  before 
referred  to—loss  of  custom  or  the  like — ^the  simple 
fact  of  that,  per  ae,  is  not  a  matter  which  impresses 
the  mind  of  the  court  very  strongly,  when  it 
finds  that  not  one  single  inhabitant  is  brought 
forward  to  say,  though  five  miles  of  work  have  been 
done,  that  there  has  been  any  inconvenience.  No 
single  passenger  along  the  Queen's  highway  says 
he  has  been  impeded.  There  is  existing  a  body  who 
might  take  up  all  these  cases  on  behalf  of  the  town, 
and  effectively  come  here  as  representing  the  town, 
and  insist  upon  stopping  that,  if  it  were  going  to 
be  a  continuous  infraction  of  the  law,  and  they 
might  say  titiey  wished  to  be  protected  in  a  manner 
analogous  to  protection  by  a  bill  of  peace  against 
having  to  bring  perpetual  actions.  But  here  there 
exist  none  of  those  criteria  any  more  than  they 
existed  in  the  Sheffield  Gas  Company'a  case.  Unless, 
therefore,  we  are  prepared  to  overrule  that  case, 
whidbi  I  should  not  feel  myself  disposed  to  do, 
regard  being  had  to  all  the  circumstances  before 
us,  we  cannot  concur  in  the  decision  of  the  Vice- 
chancellor.  This  is  a  very  much  weaker  case  for 
interference  by  us  than  was  the  Sheffield  case. 

Therefore,  we  must  hold  that  the  defendants  were 
right  in  their  appeal  from  the  first  order,  because  at 
that  time  the  information  ought  to  have  been  dis- 
missed with  costs,  and  the  Vice-Chanoellor  would 
have  dismissed  it  if  he  had  not  thought  it  right  to 
give  leave  to  amend.  But  the  amendment  has  not  put 
the  case  into  any  better  position  than  that  case 
which  the  Vice-Chancellor  has  purposely  discharged 
for  the  reason  that  he  has  assigned ;  and,  therefore, 
it  appears  to  me  that  the  bill  should  at  that  first 
hearing  have  been  dismissed  with  costs.  The  sub- 
sequent appeals  must  follow  as  a  consequence  of 
that.  We  shall  give  no  costs  of  the  appeal.  As  we 
did  not  hear  the  plaintiffs  on  the  motions,  the 
costs  of  the  motions  will  be  necessarily  costs  in  the 
cause. 

Lord  Justice  Sblwtn  said :  With  respect  to  that 
part  of  the  decree  which  gave  the  plaintiff  liberty 
to  amend,  it  has  been  argued  that  the  Vice-Chan- 
cellor proceeded  in  a  manner  inconsistent  with  that 
class  of  cases  of  which  PiSdngton  v.  Wignali  may  be 
treated  as  an  example.  There  the  original  bill  was 
filed  to  redeem  a  mortgage  at  a  time  when  the 
plaintiff  had  no  title  to  redeem,  and  it  was  held  that 
the  bill  could  not  properly  be  amended  by  stating 
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the  sabsequent  acquisition  of  title.    In  all  the  other 
cafles  which  have  been  cited,  there  was  an  original 
defect  in  the  plaintiff's  title,  which  it  was  sought 
to  cure  by  the  introduction  of  statements  of  facts 
which  occurred  after  the  bill  was  filed.    But  in  the 
present  case,  the  title  of  the  Attomey-Gteneral  does 
not  in  any  degree  depend  upon  the  contract  between 
the  commissioners  and  the  defendants.    He  sues  as 
representing  the  public  by  an  original  Independent 
title,  namely  as    protector  of   the  rights  of  the 
public  against  a  nuisance  to  the  public  highway. 
Then  it  is  said  that  the  contract  in  question  is 
alleged  in  the  information  and  bill,  and  that  the 
title  of  the  informant  and  plaintiff  to  relief  depends 
upon  acts  done  in  pursuance  of  that  contract.    If 
the  defendants'  case  had  been  that  this  right  to 
interfere  Vith    the    streets   depended    upon   the 
existence  of  the  contract,  and  that  they  had  never 
done,  or  threatened  or  intended  to  do,  anything  ex- 
cept in  pursuance  of  and  under  that  contract,  there 
would  have  been  more  substance  in  their  contention  ; 
but  it  appears  from  the  prospectus  which  was  issued, 
that  their  company  was  formed,  as  almost  all  these 
gas  companies  are  formed,  not  merely  for  supplying 
tiie  lamps  in  the  public  streets,  but  in  private  houses, 
and  they  state  in  their  own  affidavits  that  they 
desire  to  do  this,  and  intend  to  supply  private 
houses,  especially  the  poqrer  houses  in  the  town,  with 
gas.  And  they  now  contend  that  up  to  the  time  of  the 
appeal  they  were  and  are  entitled  to  continue  their 
operations  for  that  purpose.   The  42nd  paragraph  of 
the  bill  states,  that  "The  Limited  Company  alleges 
that'  a  large  amount  of  their  nominal  capital  of 
25,000/.  has  been  subscribed  upon  the  terms  of  their 
prospectus,  and  that  they  have  sufficient  means  and 
resources  to  construct  and  lay  down  all  such  build- 
ings, gasometers,  retorts,  main  and  service  pipes, 
columns,  posts,  lamps,  apparatus,  and  other  works 
requisite  for  manufacturing,  storing,  and  supplying 
the  university  and  town  with  coal  gas."    In  like 
manner  the  51st  paragraph  of  the  bill,  before  it  was 
amended,  was  quite  general  in  its  terms,  and  con- 
tained no  reference  at  all  to  the  contract.    I  think, 
therefore,  that  the  informants'  and  plaintiffs'  title 
does  not,  nor  does  the  right,  in  any  way  depend 
upon  the  contract.    But  the  contract  may,  I  think, 
with  more  propriety,  be  said  to  constitute  a  portion 
of  the  defendants'  case,  and  although  there  may  be 
some  objection  to  the  precise  terms  in  which  the 
liberty  to  amend  is  given  by  the  decree,  which  terms, 
I  think  are,  in  one  sense,  very  unfavourable  to  the 
plaintiff,  it  is  not  necessary  to  consider  the  effect  of 
those  terms.    But  as  so  much  argument  was  ad- 
dressed to  us  on  this  part  of  the  case,  I  think  it 
right  to  say  that  in  my  judgment  the  case  was  one 
in  which,  according  to  the  principles  and  rules  of 
this  court,  an  amendment  of  the  bill  was  properly 
allowed  at  the  hearing. 

With  respect  to  that  which  is  the  substance 
of  the  case,  I  think  we  have,  in  allowing 
this  appeal,  merely  acted  upon  the  principle 
which  has  been  so  clearly  established  and  so 
often  recognised  in  former  decisions,  namely, 
that  this  court  will  not  interfere  by  way  of 
injunction,  when  the  injury  is  proved  to  be  tempo- 
rary and  passing.  As  it  was  expressed  by  Lord 
Cottenham  in  Elmshirstr,  Spencer,  2  M.  &  G.  at  page 
50 :  "  The  plaintiff,  before  he  can  ask  for  an  injunc- 
tion, must  prove  that  he  has  sustained  such  a  sub- 
stantial injury  by  the  acts  of  the  defendants  as 
would  entitle  him  to  a  verdict  at  law  in  an  action 
for  damages."  Each  case  must,  of  course,  depend 
upon  its  own  circumstances ;  it  may  often  be  very 
difficult  to  decide  on  which  side  of  a  dividing  line 
the  case  falls.  But  where  we  find  the  particular 
point  taken  to  have  been  already  decided  by 
the  Court  of  Appeal  in  a  case  brought  before  it, 
and  a  case  is  aftervards  brought  before  the  same 


court,  which  turns  out  to  be,  aa  I  think  this  does, 
very  much  weaker  than  the  case  so  decided,  we 
should  be  introducing  the  greatest  uncertainty, 
and  consequently  the  greatest  inconvenience,  if  we 
were  to  come  to  a  different  conclusion.  That  thia 
case  is  very  much  weaker  than  the  Sheffield  Gom 
Company's  case  is  apparent,  I  think,  from  a  con- 
sideration of  the  affidavits  upon  which  the  informant 
principally  relies.  Take,  for  instance,  the  affidavit 
of  Mr.  Hawksley.  It  will  be  found  that  he  had 
the  means  of  observing  what  had  been  done; 
whether  five  miles,  or  one  mile,  or  less  than  a  mile 
had  been  done,  it  is  the  common  case  of  both  parties 
that  these  operations  had  been  conducted  in  the 
town  of  Cambridge,  a  town  of  very  considerable 
extent,  and  yet  there  is  no  evidence  of  any  injury 
done  to  any  person,  nor  is  there  any  evidence  oi 
nuisance,  except  a  general  opinion  that  if  the  works 
are  constructed  nuisance  will  accrue.  The  same 
observation  applies  to  the  affidavit  of  Mr.  Feed ;  he 
mentions  what  has  been  done,  but  he  brings  forward 
no  single  specific  instance  of  any  injury  having  been 
occasioned  to  any  individual.  Then  there  is  Dr. 
Ransom's  affidavit;  he  is  a  gentleman  perfectly 
familiar  with  the  town ;  he  says  he  knows  what  has 
been  done,  but  in  like  manner  he  fails  to  produce  any 
single  instance  of  any  injury.  Therefore,  although, 
as  has  been  justly  said,  the  Attorney-General  sums 
up  in  himself  the  rights  of  all  these  different  indi- 
viduals who  constitute  the  public,  so  far  as  the  town 
of  Cambridge  is  concerned,  yet,  notwithstanding 
so  full  an  opportunity  of  proving  injury,  none  has 
been  shown. 

I  agree  with  what  the  Lord  Justice  has  said  as  to 
the  existing  law  and  principles  as  laid  down  in  the 
Sheffield  Gas  Cormamfe  case ;  but  I  entirely  dissent 
from  the  proposition  that  that  case  has  established 
any  such  result  as  has  been  contended  for— namely, 
a  general  right  for  every  gas  company,  without  the 
authority  of  Parliament,  to  intetfere  as  they  think 
fit  with  the  streets  and  public  ways  of  a  town.  I 
think  a  gas  company  that  undertakes  so  to  proceed 
without  the  authority  of  Parliament,  is  exposed  to  a 
great  number  of  perils,  and  I  agree  that  there  are 
many  instances  in  which  companies,  having  tried 
to  proceed  without  such  Parliamentary  authority, 
have  afterwards  found  themselves  compelled  to 
apply  for  and  obtain  such  powers.  They  are,  of 
course,  subject  to  the  rights  of  the  owners  of  the 
soil  through  which  their  pipes  are  placed ;  and 
although  they  may  obtain  the  authority  of  the 
persons  in  whom  the  pavement  is  vested,  still  they 
are  at  any  time  subject  to  the  rights  of  the  owners 
of  the  soil  to  interfere  with  their  pipes,  unless  they 
have  obtained  Parliamentary  sanction.  But  althougn 
they  are  exposed  to  those  dangers,  they  are  never- 
theless, like  all  other  persons,  entitled  to  insist  upon 
the  principle  on  which  this  court  has  always  acted, 
namely,  to  say  that  no  such  serious  or  permanent 
injury  has  been  proved  as  would  justify  the  inter- 
ference of  the  court  bv  way  of  injunction.  They 
are  certainly  not  the  less  entitled  to  set  up  this 
case  if,  as  in  the  present  case,  the  informant  is  set 
in  motion,  not  by  the  inhabitants  of  the  town  or  by 
any  public  body  representing  them,  but  by  a  rival 
company  engaged  in  the  same  trade  or  business. 
In  my  judgment,  no  such  case  as  is  requisite  to 
establish  a  case  for  an  injunction  has  been  proved, 
and,  therefore,  I  think  the  bill  must  be  dismissed 
with  costs. 

Solicitors  for  the  informant  and  plaintiffs,  R.  and 
C  H.  Hodgson,  agents  for  E.  E,  Adcocky  Cambridge. 

Solicitors  for  the  defendants,  the  Cambridge  Gas 
Consumers'  Company,  J,  and  C.  Cole,  agents  for  E* 
Foster,  Cambridge. 
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Monday,  Nov.  9,  1868. 

Chorlton  (app.)  V.  Johkbok  (reap.);  Buhtimo's 

Cabb. 

ParKament — Right  to  vote /or  county  in  respect  of  lease' 
hold  property  conferring  right  to  vote  for  borough — 
SO  ^  31  Vict,  ss.  56  and  59—2  Will  4,  c.  45,  s.  25. 

By  the  2  WiU,  4^.  45,  s,  25,  it  is  enacted  that  no  person 
shall  be  entitled  to  vote  for  a  county  as  lessee  of  a 
house  which  would  confer  a  right  to  vote  for  a  borough. 
By  the  80  j-  31  Vict.  c.  102,  s.  59,  the  provisions  of 
that  section  are  to  be  deemed  to  refer  to  the  provisions 
of  the  latter  Act ;  and  by  sect.  56  of  the  80|*  31  Vict. 
e.  102,  it  is  enacted  that  the  franchises  conferred  by 
that  Act  shail  be  in  addition  to  any  existing  franchise. 

The  cmpeUant  was  on  th^  register  for  a  county  in  reject 
of  leasehold  houses  situated  in  a  borough,  but  not  of 
sufficient  vahie  to  confer  a  right  to  vote  for  the  borougn 
at  the  time  of  thepassing  of  the  80  j- SI  Vict.  c.  102  .. 

Held,  that  after  the  passing  of  the  SO  f  81  Vict.  c.  102, 

aa  that  Act  was  to  be  construed  with  the  2  WilL  4, 

c,  45,  he  was  disentitled  to  vote  for  the  county  by 

reason  of  his  tenant  having  acquired  a  right  to  vo  te 

for  the  borough  in  respect  of  the  qualifying  property. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  South-Eastern  Division 
of  Xiancashire. 

Cabb. 

At  the  conrt  held  at  the  assize  court,  Manchester, 
on  the  16th  Sept.  1868,  for  the  revision  of  the  list  of 
voters  for  the  township  of  Ardwick,  in  the  South- 
Eastern  Division  of  the  county  of  Lancaster,  Henry. 
Bunting,  described  on  the  list  of  voters  for  the  said 
township  as  follows : 


Christian   name 

aodBumuneof 

oaeh  voter  at 

fuUlanath. 


Banting, 
Henry. 


PUuwof 
abode. 


18,Ashton 
Bead. 


Nature  of 

quallfloa- 

tioa. 


Leasehold 

houses, 

tenn  over 

60  yean. 


Street,  lane,  or  other  Uke 
place  In  the  pariah  or 
township,  and  number  of 
houae  (if  any)  where  the 
property  is  situate,  or 
name  dt  the  property,  if 
known  by  any,  or  name  of 
the  ooonpyixur  tenant;  or 
if  the  qualifloatlon  con- 
■lata  of  a  rentoharge,  then 
the  namee  of  the  ownem 
of  the  property  out  of 
whloh  suoh  rent  1b  lasn- 
ing,  or  some  of  theiy, 
and  the  Bltnation  of  the 
property. 


No8. 33  and  35,  Hyde- 
V street. 


was  duly  objected  to  by  Thomas  Webster. 

It  was  admitted  that  the  said  Henry  Bunting  was 
lessee  for  a  term  of  999  years  of  the  messuages  or 
dwelliof-houses  described  in  the  fourth  column  of 
the  said  list  of  voters,  viz.,  at  Nos.  83  and  35, 
Hyde-street.    The  claim  is  for  a  county  vote. 

The  property  in  respect  of  which  the  name  of  the 
said  Henry  Bunting  was  upon  the  register  for  the 
township  of  Ardwick  is  situate  within  the  borough 
of  Manchester,  but  inasmuch  as  the  clear  yearly 
value  of  each  of  the  said  dwelling-houses  did  not 
amount  to  10^  it  was  admitted  that  the  said  Henry 
Bunting  was,  before  the'  passing  of  the  Represen- 
tation of  the  People  Act  1867,  entitled  to  be  on  the 
register  of  voters  for  the  said  township  of  Ardwick, 
in  the  southern  division  of  the  said  county.  It  is 
also  admitted  that  since  the  passing  of  the  Repre- 
sentation of  the  People  Act  1867,  the  said  Henry 
Bunting  would  not  be  now  entitled  to  be  put  on  the 
list  of  voters  for  the  south-eastern  division  of  the 


said  county  (now,  by  the  81  &  32  Vict.  c.  46,  a 
separate  division  of  the  said  county)  in  respect  of 
any  new  claim  for  such  a  qualification  as,  before 
the  Representation  of  the  People  Act  1867,  entitled 
him  to  be  on  the  register  of  voters,  inasmuch  as  by 
the  last-mentioned  Act  mere  occupation  and  pay- 
ment of  rates,  irrespective  of  any  amount  in  value 
of  the  house  occupied,  gives  a  vote  for  the  borough. 

It  was  objected  that  by  the  25tb  section  of  2  Will. 
4,  c.  45,  the  said  Henry  Bunting  was  not  entitled  to 
have  his  name  retained  on  the  said  list  of  voters  for 
the  township  of  Ardwick,  each  of  the  said  dwelling- 
houses  referred  to  in  the  said  column  No.  4  being 
now  sufficient  according  to  the  provisions  of  the 
said  3rd  section  of  the  li^presentation  of  the  People 
Act  1867,  to  confer  on  the  tenant  or  occupier  thereof 
the  right  of  voting  for  the  said  borough  of  Man- 
chester. 

On  behalf  of  the  said  Henry  Bunting  it  was  con- 
tended that  inasmuch  as  his  name  was  upon  the 
register  of  voters  for  the  said  southern  division  of 
Lancashire  at  the  time  of  the  passing  of  the  said 
Representation  of  the  People  Act  1867,  the  rights 
of  the  said  Henry  Bunting  to  have  his  name  retained 
on  such  list  of  voters  for  the  township  of  Ardwick 
in  respect  of  his  county  vote,  was  reserved  by  the 
said  Representation  of  the  People  Act  1867  (see 
sect.  BQ)',  that  the  operation  of  the  said  statute  was 
limited  and  applied  only  to  leaseholders  claiming  to 
be  placed  upon  the  register  after  the  passing  of  the 
said  Act. 

I  held  and  decided  that  the  said  Henry  Bunting 
was  not  entitled  to  have  his  name  retained  on  the 
list  of  voters  for  the  said  township  of  Ardwick,  and 
the  name  of  the  said  Henry  Bunting  was  therefore 
erased  from  the  said  list  of  voters  for  the  town- 
ship of  Ardwick.  There  was  also  struck  out  of  the 
list  of  voters  for  the  said  township  of  Ardwick.  and 
for  the  other  townships  hereinafter  set  forth,  and  all 
being  within  the  said  south-eastern  division  of  the 
county  of  Lancaster,  the  names  of  the  persons  whose 
names  and  qualifications  are  set  forth  in  the 
schedule  hereunto  annexed,  and  as  their  right  to 
have  their  names  retained  on  the  said  list  of  voters, 
depends  on  the  same-point  of  law  as  that  raised  in 
the  case  of  Henry  Bunting,  the  appeals  are  conso- 
lidated. 

If  the  court  shall  he  of  opinion  that  the  said 
Henry  Bunting  was  not  entitled  to  have  his  name 
retained  on  the  said  list  of  voters  for  the  reasons 
before  given,  his  name  and  the  said  names  referred 
to  an4  set  forth  in  the  schedule  above  mentioned 
will  remain  erased.  But  if  the  court  shall  be  of 
opinion  that  the  name  of  the  said  Henry  Bunting 
should  be  retained  on  the  said  list,  then  the  name 
of  the  said  Henry  Bunting  and  the  names  referred 
to  and  set  forth  in  the  said  schedule  are  to  be 
restored  to  the  said  list. 

MeUish,  Q.C.  (^Hopwood  with  him),  for  the  nppel- 
lant. — ^The  question  is,  if  a  person  who  was,  at  the 
time  of  the  passing  of  the  Representation  of  the 
People  Act  1867,  entitled  to  a  vote  for  a  county 
as  a  leaseholder  of  land  situated  in  a  borough  is 
disentitled  to  vote  for  the  county,  by  reason  of  his 
tenants  having  now  acquired  a  right  to  vote  in 
respect  of  the  same  property  for  the  borough.  As  a 
general  principle,  a  person  whose  tenant  has  a  vote 
for  the  borough  cannot  vote  in  respect  of  the  same 
property  for  the  county.  But  the  question 
here  is,  if  a  person  who  was  actually  on  the 
register  at  the  time  of  the  passing  of  the  Re- 
presentation of  the  People  Act,  is  disentitled 
by  that  Act.  By  sect.  56  of  the  Representation  of 
the  People  Act  it  is  enacted  that  "  the  franchises 
conferred  by  this  Act  shall  be  in  addition  to  and 
not  in  substitution  of  any  existing  franchises,  but  so 
that  no  person  shall  be  entitled  to  vote  for  the 
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•ame  place  In  respect  of  more  than  one  qualification, 
and  subject  to  the  provisions  of  this  Act,  all  laws, 
€ustom8,  and  enactments  now  in  force,  conferring 
any  right  to  vote,  or  otherwise  relating  to  the  repre- 
sentation of  the  people  in  England  and  Wales,  and 
the  registration  of  persons  entitled  to  vote  shall 
remain  in  full  force,  and  shall  apply,  as  nearly  as 
circumstances  admit,  to  any  person  hereby  autho- 
rised to  vote,  and  shall  also  apply  to  any  consti- 
tuency hereby  authorised  to  return  a  member  or 
members  to  Parliament  as  if  it  had  heretofore 
returned  such  members  to  Parliament,  and  to  the 
franchises  hereby  conferred,  and  to  the  register  of 
Toters  hereby  required  to  be  formed."  Therefore 
the  franchises  conferred  by  the  Representation 
of  the  People  Act  are  to  be  in  addition  to  exist- 
ing franchises.  Then  by  sect.  59  it  is  enacted 
that  *'this  Act,  so  far  as  is  consistent  with  the 
tenor  thereof  shall  bo  construed  as  one  with  the 
enactments  for  the  time  being  in  force  relating  to 
tho  representation  of  the  people  and  with  the  regis- 
tration acts ;  and  in  construing  the  proTisions  of 
the  24th  and  25th  sections  of  the  Act  of  2  Will.  4, 
c.  45,'  the  expressions  "  the  provisions  hereinafter 
contained"  and  ^^as  aforesaid"  shall  be  deemed  to 
refer  to  the  provisions  of  this  Act  conferring  rights 
to  vote,  as  well  as  to  the  provisions  of  the  said 
Act."  By  sect.  26  of  the  2  Will.  4,  c.  45,  it  is 
enacted  that  no  person  shall  be  entitled  to  vote  for 
a  county  in  respect  of  his  interest  as  lessee  in  re- 
spect of  any  house,  &c.,  or  land  occupied  with  a 
house,  &c,  as  would,  according  to  "  the  provisions 
hereinafter  contained,"  confer  on  him  or  any  other 
person  the  right  of  voting  for  any  city  or  borough. 
Therefore,  that  section  being  applied  to  the  new 
rights,  it  is  admitted  that  if  the  property  had  been 
newly  acquired,  the  appellant  would  not  be  entitled 
to  vote  in  respect  of  it  for  the  county ;  but  it  is 
submitted  that  as  this  is  exclusively  an  enfran- 
chising Act,  and  the  new  franchises  are  to  be  in 
addition  to  existing  franchises,  the  appellant  being 
on  the  register  at  the  time  of  the  passing  of  the  Act, 
is  not  deprived  of  his  right  to  vote.  [Bovill,  C.  J. 
— If  that  were  so  we  should  be  oUiged  to  add  to  the 
words  "  no  person  "  the  words  *'  except  those  now 
entitled  to  vote."] 

Mamsty,  Q.  C,  for  the  respondent,  was  not  called 
upon. 

BoviLL,  C.  J. — We  are  all  of  opinion  that  our 
judgment  should  be  for  the  respondent.  It  is  im- 
possible to  draw  the  distinction  contended  for  by 
Mr.  Mellish  on  the  part  of  the  appellant. 

Judgment  fw  the  respondent. 
Attorney  for  the  appellant,  P.  H.  Laivrence. 
Attorneys  for  the  respondent,  MUne  and  Co, 


Tuesday,  Nov.  10,  1868. 

Moon  (app.)  v.  Andrew  (resp.) 

Parliament — Borough  vote — Notice  of  objection — De- 
scription of  list — 6  Vict.  c.  18,  schedule  B,  No.  10. 

Jn  the  ParUamentary  borough  of  Penryn  and  Falmouth 
there  are  six  places  having  separate  overseers,  and 
separate  lists  of  voters  are  published  for  each.  These 
places  are  the  borough  of  Penryn,  being  the  old 
municipal  borough,  the  parish  of  &t.  G.,  the  parish  of 
M.,  the  parish  of  F.,  the  town  of  F.,  and  the  parish 
of  B.  An  objector  described  himself  in  his  notice  of 
objection,  as  ^^on  the  Ust  of  voters  for  the  borough  of 
Penryn."  71ie  barrister  held  the  description  baa, 
because  the  Parliamentary  borough  oj  Penryn  and 
Falmouth  was  commonly  caUed  the  borough  of  Penryn 

Seldy  that  the  notice  toas  good. 


This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  the  borough  of  Penryn  and  Falmouth. 

Casb. 
At  the  court  held  at  Falmouth  before  me, 
a  barrister-at-law,  duly  appointed  to  revise  the 
list  of  voters  of  the  borough  of  Penryn  for 
the  revision  of  the  list  of  voters  for  the  said 
b(^ough  in  the  town  of  Falmouth,  the  parish  of 
Falmouth,  and  the  parish  of  Budock,  objection  was 
made  to  the  names  of  William  Andrew  and  the 
other  persons  contained  in  the  first  schedole  hereto 
similar  to  the  following : 

To  Mr.  William  Andrew,  of  Jorban-atreet,  in  the  town  of 

Falmouth. 

I  hereb  J  give  you  notice  that  I  object  to  your  name  h&xtg 
retained  on  the  list  for  the  town  of  Falmouth  of  persona 
entitled  to  vote  in  the  election  of  members  for  the  borough 
of  Penryn.  w 

Dated  this  twenty-fourth  day  of  AngoSt,  one  thousand 
eight  hundred  and  sixty-eight. 

Chasles  Mooir,  of  St.  Thomas-Btreeft,  Penryn, 
On  the  list  of  voters  for  the  borough  of  Penryn. 

Objection  was  made  to  William  Langdon  and  the 
other  perseos  named  in  the  second  schedule  'hereto, 
by  a  notice  similar  to  the  following : 

To  Hr.  William  Langdon,  of  High-street,  in  the  town  of 

Falmouth. 
I  hereby  ^ve  you  notice  that  I  otject  to  your  name  being 
retained  on  the  list,  for  the  town  of  Falmonth,  of  persons 
entitled  to  vott  in  the  election  of  members  for  the  borough 
of  Penryn.— Dated  this  2^1th  Aug.  1868. 

Thomas  Bickakd, 
Of  the  Fiaze,  Penryn,  on  the  list  of  voters  for 
the  borough  of  Feniyn. 

The  borough  of  Penryn  and  Falmonth  for  Parlia- 
mentary purposes  consists  of  six  several  places 
having  separate  overseers  and  rates  and  separate 
lists,  namely,  the  borough  of  Penryn,  the  parish  of 
St.  Gluvius,  the  parish  of  Mylor,  the  town  of 
Falmouth,  the  parish  of  Falmouth,  and  the  parish  of 
Budock.  In  the  first  of  these  places  there  were  two 
separate  lists  published  by  the  overseers  of  the  poor 
one  containing  the  scot  and  lot  voters,  and  the  other 
the  10/.  hoaseholders  and  the  inhabitant  occupiers ; 
the  latter  list  included  all  the  names  on  the  scot  and 
lot  list. 

The  names  of  Charles  Moon  and  Thomas  Kickard, 
the  objectors  to  the  several  persons  mentioned  in 
schedules  1  and  2,  appeared  on  both  these  lists,  and 
their  residences  aiso  appeared  thereon  as  mentioned 
in  the  notices. 

I  held  that  the  description  of  the  objector  Charles 
Moon  as  being  of  St.  Thomas-street,  Penryn^  on  the 
list  of  voters  for  the  borough  of  Penryn,  and  of 
Thomas  Rickard,  as  being  of  the  Praze,  Penryn,  on 
the  list  of  voters  for  the  borough  of  Penryn  did  not 
sufficiently  describe  on  which  of  the  six  lists  of  the 
Parliamentary  borough  of  Peniyn  Charles  Moon 
and  Thomas  Rickard's  names  were  to  be  found. 

I  therefore  decided  that  the  notices  were  bad,  and 
retained  on  the  list  the  names  of  the  persons  objected 
to. 

The  appeals  in  all  these  cases  depend  upon  the 
same  decision,  and  ought  to  be  consolidated. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion 
that  the  notices  of  objection  were  invalid,  the  register 
will  remain  without  amendment,  but  if  the  court 
shall  be  of  opinion  that  the  notices  were  not  invalid 
then  the  names  of  the  persons  set  forth  in  the  sche- 
dule hereto  are  to  be  expunged  from  the  register. 

C^MaUey,  Q.  C.  {Rome  Payne  with  him)  referred 
to  the  Boundary  Act  (31  %  32  Vict.  c.  46),  s.  4,  and 
schedule  1,  in  which  the  Parliamentary  Borough  is 
described  as  the  borough  of  "Penryn  and  Fal- 
mouth,'' and  contended  that  as  there  was  no  parish 
of  Penryn  the  objector  could  not  describe  the  list  in 
any  other  way  than  he  had  done,  and  that  aa  there 
was  a  separate  list  for  the  old  borough  of  Peoiyn, 
1  the  description  was  strictly  accuiate. 


MAOIBTBATES'  GASES. 


331 


C.  P.] 


Aldudob  (app.)  V-  MxDWiN  (xesp.) 


[C.  P, 


BoviLL,  C.  J.  referred  to  TitdbcdL  v.  TVie  Town 
Ckrk  oj  Bristol,  5  M.  &  6.  5,  and  Brwht  y.  DeoeMsky 
JL  Rep.  2  C.  P.  102  ;  16  L.  T.  Bep.  N.  S.  471. 

The  Court  called  on 

T,  Atkimon,  Serjt.  (Jiaanhy  Smih  with  him)  for 
the  respondents. — He  contended  that  as  the  Parlia- 
mentary borough  of  Penryn  and  Falmonth  was  com- 
monly called  the  "  Borough  of  Penryn,"  the  notice 
should  hare  described  the  list  as  the  ^*  list  of  TX>ter8 
for  the  borough  of  Penryn,  in  the  Parliamentary 
borough  of  Penryn  and  Falmouth."  He  cited 
Crowther  y.  BraMey,  16  0.  B.,  N.  S.,  536. 

BoYiLL,  C.  J.— It  seems  that  the  notice  in  this 
case  is  sufficient.  It  appears  very  clearly  that  when 
tiie  Borough  of  Penryn  is  used  it  is  sometimes  used 
in  one  sense  and  sometimes  in  another,  and  that  is 
manifest  from  the  statement  of  the  case  itself.  In 
the  early  part  of  the  notice  of  objection,  it  speaks 
of  an  ol^ection  to  the,  party's  name  being  retained  on 
the  list  for  the  town  of  Falmouth  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  borough 
of  Penryn ;  and  it  is  perfectly  plain  on  that  point. 
I  think,  for  every  one  knows  that  "  the  borough  of 
Penryn  **  is  used  to  describe  the  old  borough,  the 
same  as  the  new  borough,  of  Penryn  and  Falmouth, 
and  that  Penryn  must  be  used  in  the  sense  of 
Penryn  and  Falmouth.  Therefore  it  speaks  in  the 
early  part  of  a  list  for  the  town  of  Falmouth  as 
being  a  separate  list ;  when  the  objector  comes  to 
sign  he  describes  himself  as  on  the  list  of  voters  for 
the  borough  of  Penryn.  Now,  in  the  first  place, 
there  is  no  list  for  the  borough  of  Penryn  and 
Falmouth;  there  is  a  definite  list  for  the  old 
borough  of  Penryn,  and  finding  that  in  the 
notice  he  speaks  in  the  early  part  '*  of  the 
list  for  the  town  of  Falmouth,*' when  he  speaks, 
afterwards,  of  being  on  the  list  for  the  borough 
of  Penryn,  I  can  understand  he  is  describing 
the  list  for  the  old  borough,  and  the  borough  of 
Penryn,  in  the  notice,  is  manifestly,  on  the  face  of 
it,  used  in  two  different  senses;  the  first  was 
intended  to  apply  to  the  present  Parliamentary 
borough,  though  the  latter  fact,  looking  to  the 
context,  means  the  old  borough,  which  I  have  no 
doubt  is  an  abundantly  sufficient  description.  It 
appears  to  me,  on  the  reasoning  of  this  case,  there 
was  a  proper  description,  that  the  object  of  the 
statute  was  complied  with,  and  that  the  decision  of 
the  revising  barrister  must  be  reversed  in  this  and 
the  other  cases  depending  upon  it. 

Btles,  J. — I  am  of  the  same  opinion.  The  point 
is  a  very  small  one ;  yet  here,  as  in  the  last  case, 
the  votes  of  a  great  multitude  of  people  depend  on 
our  decision.  I  think  the  description  means  the  old 
borough  of  Penryn,  and  that  is  the  strict  literal 
description  wMdi  the  statute  requires. 

Keating  and  Bbett,  J  J.  concurred. 

Juc^fmentfor  the  appdUmt, 

Attorneys  for  the  appellant,  Baxter^  Rosej  Norton 
and  Co. 

Attorneys  for  the  respondent,  Trovers  Smith  and 
Le  Gex, 


Nov.  10  and  17,  1868. 
Aldsidge  C*PP0  V*  Medwin  (resp.) 

ParUcofUsnt — Notice  of  objection — Deacnptum  of  list  on 
v^itA  the  name  of  the  person  objected  to  appears'--^ 
6  Vict.  c.  18,  Kheduk  B,  No.  10. 

l%ere  were  two  lists  of  voters  m  a  borough,  one  the  list 
of  persons  entitled  to  vote  by  virtue  of  the  Reform 
Act,  and  the  other  the  list  of  persons  entitled  to  vote 
in  respect  of  reserved  rights.  The  respondent  was  Hie 
only  person  whose  name  appeared  on  the  latter  listy 
ana  in  his  notice  of  objection  served  on  the  overseers 
he  did  not  specify  on  which  list  the  name  of  the  person 
objected  to  appeared,  as  required  by  the  6  Vict.  c.  18, 
schedule  B,  No.  10.  It  was  proved  that  the  over8eers,\in 
point  of  fact,  knew  to  which  list  the  notice  of  objection 
was  intended  to  apply^  and  the  revising  barrister  held 
that  the  notice  was  sufficient  * 

Held,  tluit  looking  to  the  cireumstances  of  the  case,  and 
the  evidence  oj  the  overseers,  the  court  cotdd  not  say 
that  there  was  not  sufficient  to  warrant  the  revising 
barrister  in  coming-  to  the  conclusion  that  the  notice 
did  sufficiently  specify  the  Ust  upon  which  the  votet^s 
name  appeared,  and  that  his  decision  must  be  affirmed. 

This  was  a  consolidated  appeal  from  the  decision 
of  the  revising  barrister  for  the  borough  of  Horsham. 

Case. 

At  a  court  held  by  me  at  Horsham,  on  the  16th 
Sept.  1868,  for  the  revision  of  the  lists  of  persons 
entitled  to  vote  in  the  election  of  a  member  to  serve 
in  Parliament  for  the  borough  of  Horsham,  Pilfold 
Medwin  objected  to  the  name  of  John  Aldridge 
being  retained  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  said 
borough. 

There  is  only  one  parish  within  the  said  borough 
viz.,  the  parish  of  Horsham.  The  objector  gave  in 
eTidence,  and  duly  proved,  the  service  on  the  said 
J.  Aldridge  of  a  notice  of  objection,  according  to 
the  form  No.  II  in  schedule  B,  of  the  statute 
6  &  7  Vict.  c.  18,  and  also  gave  in  evidence,  and 
duly  proved,  the  service  on  the  overseers  of  the 
said  parish  of  a  notice  of  objection  to  the  name 
of  the  said  J.  Aldridge  being  retained  on  the  list  of 
voters  entitled  to  vote  in  the  election  of  a  member 
for  the  said  borough. 

The  notice  served  on  the  said  OYerseerd  was  in  the 

following  words : 

To  the  OTeneen  of  the  parish  of  Horsham. — I  hereby 
give  you  notice  that  I  olgect  to  the  name  of  John  Aldrid^ 
beiDfT  retained  on  the  liBt  of  persoxis  entitled  to  vote  in  the 
election  of  amemberforthe  ooronghof  Horaham.— Dated 
this  25th  day  of  Aug.  1866.  Signed  Pilfold  Medwin,  of 
Horsham,  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  borottgh  of  Horaham,  In  respect 
of  property  occupied  within  the  pturish  of  Horsham. 

In  the  borough  of  Horsham  it  is  the  duty  of  the 
said  overseers  to  make  out  and  publish  two  separate 
lists  of  persoQS  entitled  to  vote  in  the  election  of  a 
member  for  the  said  borough,  viz.,  one  in  respect  of 
persons  so  entitled  to  vote  in  respect  of  property 
occupied  within  the  parish  of  Horsham,  by  virtue  of 
the  provisions  of  the  statute  2  Will,  i,  c  46,  and  the 
other  of  persons  (not  being  freemen),  entitled  to 
vote  in  such  elections  in  respect  of  any  rights  other 
than  those  conferred  by  the  last-mentioned  statute. 

The  said  overseers  accordingly,  on  the  Slst  July 
1868,  made  out  and  duly  published  two  such  lists. 
The  name  of  the  said  John  Aldridge  appeared  only 
in  the  first-mentioned  list. 

At  the  time  the  two  said  lasts  were  made  out  and 
published,  there  was,  and  for  some  time  previously 
there  had  been,  only  one  person  entitled  to  vote  in 
the  election  of  a  member  for  the  said  borough  in 
respect  of  such  reserved  ancient  rights,  viz.,  the  said 
Pilfold  Medwio,  and  the  list  mode  out  and  published 
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by  the  oyeneera  of  the  persons  entitled  to  rote  in 
respect  of  such  reserved  ancient  rights  contained  the 
name  of  the  said  Pilfold  Medwin  only. 

It  was  objected  on  the  part  of  the  said  J.  Aldridge, 
that  said  notice  of  objection  serred  on  the  said 
overseers  was  informal  and  insufficient,  inasmuch  as 
it  did  not  specify  the  particular  list  to  which  the 
objection  referred,  pursuant  to  the  directions  g^ven 
in  schedule  B,  No.  10  of  the  statute  6  &  7  Vict. 
c  18,  and  that  the  said  J.  Aldridge  ought  not  to  be 
called  on  to  prove  his  title  to  vote. 

It  was  proved  on  the  part  of  the  overseers  that 
they  knpw  perfectly  well  that  the  objection  was 
intended  to  apply  only  to  the  list  of  persons  entitled 
to  vote  in  respect  of  the  occupation  of  property  by 
virtue  of  the  statute  2  Will.  4,  c.  45,  and  not  to  the 
said  list  of  persons  entitled  to  vote  in  respect  of 
such  reserved  ancient  rights  as  aforesaid,  and  that 
the  said  overseers  were  not  in  any  manner  misled 
by  the  said  notice. 

I  held  upon  the  facts  proved,  that  the  notice  of 
objection  served  on  the  said  overseers  was  sufficient, 
and  I  called  upon  the  said  John  Aldridge  to  prove 
his  title  to  vote  in  respect  of  the  occupation  of  pro- 
perty within  the  said  parish  by  virtue  of  the  said 
statute  2  Will.  4,  c.  45,  which  he  failed  to  do,  and  I 
therefore  expunged  his  name  from  the  list  of  such 
occupiers. 

The  question  for  the  opinion  of  the  court  is 
whether,  upon  the  facts  stated,  the  said  notice  of 
objection  served  on  the  said  overseers  was  or  was 
not  sufficient  in  law  to  call  upon  the  said  John 
Aldridge  to  prove  his  title  to  have  his  name  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election 
of  a  member  for  the  said  borough  of  Horsham  in 
respect  of  property  occupied  within  the  said  parish 
of  Horsham,  by  virtue  of  the  said  statute  2  Will.  4 
c.  45. 

Pickering  J  Q.  C.  for  the  appellant.— The  objection 
is  that  the  notice  to  the  overseers  is  bad,  because  it 
did  not  say  on  which  list  the  name  of  the  person 
objected  to  appeared,  and  the  answer  is  that  the 
overseers  could  not  be  misled,  because  the  name  of 
only  one  person  appeared  on  one  of  the  lists.  It  is 
submitted  that  the  namber  of  persons  on  the  list  is 
immaterial,  because  the  question  is,  not  whether  the 
overseers  were  misled,  but  whether  the  Act  of  Par- 
liament requires  that  the  objector  shall  specify  in 
his  notice  on  which  of  the  two  lists  the  name  of  the 
person  objected  to  appears.  If  the  number  of  names 
on  the  list  is  material,  where  is  the  line  to  be 
drawn  ?  [Keatino,  J. — Here  not  only  was  there  no 
mistake,  but  there  could  be  no  mistake,  as  the 
objector  was  himself  the  only  person  on  one  list. 
Byles,  J. — Suppose  that  there  were  two  John 
Smiths,  and  both  resided  in  a  house,  how  is  the 
overseer  to  know  which  is  objected  to?]  That 
illustrates  the  objection  in  this  case. 

Keane,  Q.  C.  {Lutnky  Smith  with  him)  for  the 
respondent. — The  overseer  has  every  information, 
and  it  is  said  that  he  shall  not  act  upon  it.  If  the 
overseer  does  not  complain,  what  right  has  the 
voter  to  object?  [Keating,  J. — How  do  you  dis- 
tinguish ttus  from  the  other  cases  in  which  we  have 
held  notices  to  overseers  bad  ?]  This  being  a  final 
court  of  appeal  is  not  bound  by  its  previous  deci- 
sions ;  and  in  the  case  of  Huggett  v.  Lewis^  K.  &  G. 
1,  Maule,  J.  doubted  if  this  was  not  a  matter 
between  the  objector  and  the  overseer  only : 

Oodsell  V.  InnoiUf  K.  &  G.  24 ; 

Jones  V.  Innotts,  K.  &  G.  21 ; 
show  that  compliance  with  the  statute  in  every 
respect  need  not  be  proved.  [Bovill,  C.  J. — There 
the  court  say  that  Uie  overseers  Having  acted  upon 
the  notice,  show  as  a  matter  of  fact  that  they 
received  it  at  the  proper  time.]     The  Act  only 


requires  that  the  notice  shall  specify  the  list  where 
there  are  more  than  one  list  of  voters.  A  list  with 
only  one  name  on  it  cannot  be  a  list  of  voters.  By 
the  6  Vict  c  18,  s.  101,  it  is  enacted  that  '*  no  mis- 
nomer or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  schedule,  &c.,  or 
in  any  notice  required  by  this  Act,  shall  in  anywise 
prevent  or  abridge  the  operation  of  this  Act  with 
respect  to  such  person,  place,  or  thing,  provided 
that  such  person,  place,  or  thing  shall  be  so  deno< 
minated  in  such  schedule,  &C.,  or  notice  as  to  be 
commonly  understood."  Here  the  thing  mis- 
described  is  the  list.  [B&btt,  J.— It  is  not  a  misde- 
scription, you  have  not  tried  to  describe  it  and  done 
it  wrong,  but  you  have  not  done  it  at  allU  The  list 
is  insufficiently  described :  (Lambert  v.  7%£  Ooeneers 
of  St.  Thomas,  New  Sarmn,  2  Lutw.  222.)  [BovitL, 
C.  J.— There  the  notice  was  right  in  substance,  and 
it  did  specify  the  county.] 

Pickering,  in  reply,  cited 
BrigU  v.  Dewnmh,  L.  Bep.  2  C.  P.  102 ;  15  L.  T. 
Bep.  N.  S.  471 ; 

Our.  adv.  vulL 

Nov.  17.— Bovill,  C.  J. — In  this  case  the  ques- 
tion was,  whether  a  notice  of  objection  to  the  over- 
seers, which  does  not  specify  the  list  upon  which 
the  voter's  name  appears,  is  good.  The  statute 
directs  that  the  list  shall  be  specifled,|namely  by  a 
note  appended  to  form  No  10  of  the  Registration 
Act  (6  Vict,  c  18).  It  was  decided  by  this  court 
in  the  case  of  Barton  v.  Ashky,  2  C.  B.  4,  that  it 
was  necessary  that  the  notice  should  specify  the  list. 
The  same  rule  is  laid  down  by  the  court  in  respect 
to  the  description  of  the  objector  in  the  case  of 
Crowther  v.  Bradney,  15  C.  B.,  N.  S.,  536.  By  the 
Registration  Act,  sect.  101,  an  inaccurate  descrip- 
tion will  not  vitiate  the  notice,  if  the  description  is 
such  as  to  be  commonly  understood.  The  circum- 
stances of  this  case  are  very  peculiar,  there  being  a 
list  of  voters  properly  so  called,  entitled  to  the 
occupation  franchise ;  and  there  being  also  a  paper 
which  in  one  sense  may  be  called  a  list  of  voters 
entitled  to  vote  in  respect  of  other  rights.  This 
paper  contained  the  name  of  only  one  person,  that 
person  b^ng  the  objector,  Mr.  Medwin.  This  list, 
according  to  the  statement,  had  been  in  existence 
for  some  time  previously ;  it  was  found,  as  proved, 
that  the  overseers  knew  perfectly  well  that  the 
objection  was  intended  to  apply  to  the  paper  or  list 
of  occupiers,  not  the  paper  which  contained  the 
name  of  Mr.  Medwin  alone.  We  feel  some  difficulty 
in  comiug  to  the  conclusion  that  the  notice  did  suf- 
ficiently specify  the  list;  but  under  the  very 
peculiar  circumstances  of  the  case,  and  looking  to 
the  evidence  on  the  part  of  the  overseers,  we  can- 
not say  there  was  not  sufficient  to  warrant  the 
revising  barrister  in  coming  to  the  conclusion  that 
the  notice  did  sufficiently  specify  the  list  upon 
which  the  voter's  name  appeared ;  and  he  having 
in  substance  found  that  the  description  was  such 
as  would  be  commonly  understood  as  applied  to 
the  list  indicated,  we  cannot  say  he  was  wrong 
upon  these  facts,  or  hold  as  a  matter  of  law  that 
the  notice  was  bad.  The  decision  must  therefore 
be  affirmed. 

Btlss,  EsATiNa,  and  Brbtt,  JJ.  concurred. 

Judgment  for  the  respondent. 
Attorney  for  the  respondent,  Pilfold  Medwin. 
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ELECTION    PETITIONS. 

Beported  by  F.  O.  Cauvp,  Esq.,  Bani8ter-«t>Lftw. 

WINDSOR  ELECTION  PETITION. 

Jan,  12  13, 14,  and  15, 1869. 

(Before  Willks,  J.) 

Agency— Authority  to  canvass  constitutes^ Employ msnt 
— General  management  of  eUction-^Prior  election 
— Parliamentary  precedents — Costs, 

Mere  employment  does  not  constitute  ayency. 

Held,  therefore^  that  bribery  by  a  messenger  unautliorised 
to  canvass  did  not  affect  the  election, 

A  person  to  whom  is  entrusted  the  general  management 
of  an  election  has,  impliedly,  authority  to  canvass. 
Authority  to  canvass  constitutes  agency;  ther^ore 
such  a  person  may,  hy  hrihery,  defeat  the  dection. 

A  bribe  by  anybody  unauthorised  will  defeat  the  vote 
thereby  procured;  a  bribe  by  an  agent  will  defeat  ^ 
diectlon. 

Attending  a  dinner  of  a  non-political  society  at  which 
electors  are  present,  and  supplying  wine  for  the  table 
is,  on  the  part  of  a  candidate,  an  objectionable  pro^ 
ceeding,  but  is  not  prima  facie  within  the  provisions 
of  the  Act  rehting  to  treating. 

The  judges  are  not  bound  by  the  decisions  of  Parlia- 
mentary Committees  except  in  respect  of  precedents  not 
provided  for  by  the  rules  iRegvks  Generales  1868). 

Shortly  before  the  election  a  sovereign  was  given  by  the 
respondent  to  a  clergyman  to  be  passed  on  to  a  dis- 
tressed voter : 

Held,  that  the  gift  under  such  circumstances  was  a 
matter  of  degree  ;  that  if  it  were  a  hahit  on  the  part 
of  a  candidate  to  make  gifts  of  a  Uke  kind  (ear.  gr, 
upon  the  event  of  a  birth  or  death  in  the  family  of  a 
voter)  it  would  be  hard  to  come  to  any  other  conclusion 
than  that  it  was  done  for  the  purpose  of  obtaining 
votes,  but  thai  it  is  a  different  question  where  the  gift 
is  single  and  isolated. 

The  judges  will  follow  the  procedure  adopted  by 
Parliamentary  Committees,  and  deliver  judgment 
before  communicating  with  the  Speaker  of  the  Uouse 
of  Commons, 

In  the  absence  of  special  circumstances,  costs  wiU  follow 
the  event  as  at  Nisi  Prius. 

This  was  a  petition  presented  by  the  unsuccessful 
candidate,  and  it  charged  against  the  sitting  member 
bribery-,  corrupt  practices^  and  treating  by  himself 
and  his  agents.  Nothing  turned  upon  the  form  of 
allegation  in  the  petition,  therefore  it  is  unneces- 
sary to  set  it  out. 

0*Malky,  Q.  C.  and  Murphy  conducted  the  case 
for  the  petitioner,  and 

Henry  James  and  C.  E.  Coleridge  the  case  for  the 
respondtent. 

It  will  be  imposssible  in  these  reports  to  go  into 
the  circumstances  under  which  agency  is  held  not 
to  have  been  prored.  Facts  rary  in  every  case,  and 
we  can  here  record  only  affirmative  decisions  and 
general  principles. 

It  was  proved  that  the  respondent  before  the 
election  gave  a  sovereign  to  a  clergyman  to  give  to 
a  distressed  voter.  It  was  proved,  as  stated  in  the 
judgment,  that  the  respondent  was  present  at  an 
Odd  Fellows'  dinner,  at  which  electors  were  also 
present,  and  that  wine  was  supplied  for  which  he 
paid.  This  and  a  similar  case  of  treating,  known 
as  the  Russell-street  case,  were  the  only  cases  of 
treating  upon  which  anything  turned.  The  judg- 
ment sufficiently  refers  to  the  facts  of  these  cases.  _ 


The  case  was  abandoned  by  the  petitioner  after 
the  opening  of  the  case  for  the  respondent.  As  to 
the  Odd  Fellows'  dinner,  C^Malley,  Q.  C.  admitted 
on  his  behalf  that  it  had  been  very  generally  the 
custom  in  the  borough  of  Windsor  that  its  mem- 
bers, when  they  happened  to  take  the  chair  at  meet- 
ings of  that  description,  should  be  charged  with  the 
wine  which  was  drunk,  though,  possibly,  not  ordered 
by  them. 

James  stated  that  it  vras  not  intended  to  proceed 
with  the  recriminatory  case,  and  O'Malley  aban- 
doned the  scrutiny. 

WiLLiss,  J. — I  shall  commence  the  observa- 
tions which  I  have  to  make  by  dealing  with 
those  cases  in  which  it  appears  to  me  the  evi- 
dence as  it  now  stands,  assuming  no  answer  could 
be  given  to  it,  is  such  as  I  should  be  satisiied  to  act 
on.  I  will  then  refer  to  those  cases  which  it  occurs 
to  me  require  further  explanation— cases  in  dealing 
with  which  I  should,  if  I  were  investigating  the 
matter  in  a  private  room,  ask  either  the  candidate 
or  the  member,  if  he  happened  to  be  present,  What 
answer  have  you  to  give  upon  this  point  or  the 
other?  [Having  adverted  to  several  cases  not 
material  to  this  report,  his  Lordship  proceeded  with 
reference  to  one  Bishop,  a  messenger  :1  I  am  of 
opinion  that  there  is  no  proof  on  which  I  could  act 
to  establish  Bishop's  agency.  I  have  already  stated 
that  authority  to  canvass — and  I  purposely  used  the 
word  "  authority  "  and  not  *'  employment,^'  because 
I  meant  the  observation  to  apply  to  persons  author- 
ised to  canvass,  whether  paid  or  not  for  their  services 
— ^wottld,  in  my  opinion,  constitute  an  agent,  and 
that  authority  for  the  general  management  of  an 
election  would  involve  authority  to  canvass.  I  need 
not,  therefore,  make  any  further  observation  upon 
that  point.  I  do  not  say — ^because  it  is  possible  that 
rhy  mind  has  not  travelled  over  the  various  combi- 
nations of  facts  with  regard  to  which  agency  has 
been  alleged — that  there  may  not  be  instances  of 
agency  on  behalf  of  a  candidate  besides  those  of 
authority  to  canvass  and  authority  for  the  general 
management  of  an  election.  As  an  illustration  of 
a  sort  of  case  with  which  I  might  have  to  deal  I 
may  mention  that  of  an  agent  for  election  ezx>enses. 
I  will  not  further  allude  to  what  other  description 
of  cases  of  agency  may  arise.  It  would  not  be 
profitable  to  do  so  on  the  present  occasion,  but  I  am 
bound  to  say  that  I  do  not  think  a  mere  messenger, 
such  as  Bishop  was,  can  be  regarded  as  an  agenl^ 
and  it  is  still  the  impression  on  my  mind  that  his 
agency  was  not  proved  so  as  to  defeat  the  election. 
There  must  be  no  mistake — after  what  has  occurred 
there  can  hardly  be  any  mistake — as  to  the 
distinction  which  exists  between  defeating  a 
vote  and  defeating  an  election.  A  bribe  by 
anybody  will,  if  proved,  defeat  the  vote;  a 
bribe  by  a  candidate  or  agent  will  defeat  an 
election.  [Having  referred  to  some  cases  of  al- 
leged undue  influence  and  treating,  which  he  con- 
sidered as  having  failed,  his  Lordship  continued :] 
Two  other  cases  of  treating  have  been  brought 
forward.  The  one  has  reference  to  a  gallon  of  beer 
with  which  some  men  are  said  to  have  been  treated 
in  Russell-street,  the  other  to  the  supplying  of 
some  wine  at  a  dinner  of  the  Odd  Fellows.  On 
the  occasions  mentioned  in  both  of  these  cases  the 
evidence  as  it  stands  goes  to  show  that  Mr.  Eykyn, 
as  well  as  several  voters  for  the  borough,  was 
present,  and  both  stand,  I  think,  upon  the  same 
footing.  The  case  in  Russell-street  is  not  on  the 
evidence  so  distinct  as  the  other,  because  the  quan- 
tity of  drink  ordered  in  Russell-street  was  small, 
and  the  order  for  it  is  stated  to  have  been  given  by 
a  black-whiskered  man,  whose  precise  relation  to 
Mr.  Eykyn  or  the  election  has  not  been  established. 
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I  will  therefore  take  the  cate  of  the  Odd  Fellows  as 
my  text.  The  eTidenee  is  that  Mr.  Eykyn  was 
present  in  the  chair  at  a  dinner  of  that  society,  and 
the  landlord  of  the  inn  at  which  the  dinner  was  held 
has  stated  that  Mr.  Eykjn  on  that  occasi<»i  ordered 
him  to  pat  wine  on  the  table,  in  porsnanoe  of  which 
order  a  large  qoantity  of  champagne  and  other 
luxuries  were  produced  and  charged  to  Mr.  Eykyn 
and  to  two  of  his  supporters — Jones  and  Mason. 
It  appears  that  there  were  some  ninety-five  per- 
sons present  at  the  dinner,  among  whom  were  about 
seventy  tradesmen  and  artisans,  most  of  whom 
were  voters  for  the  borough,  but  divided  in  political 
opinion.  Now  tJie  Odd  Fellows  is  not  a  political 
society.  Its  constitution  is  of  a  benevolent 
character,  and  party  politics  are  as  a  rule  excluded 
from  it,  as  from  other  societies  of  a  similar  descrip- 
tion. The  sting  of  this  case  lies  in  the  fact  that 
tiie  dinner  was  held  on  the  25th  Aug.,  not  more  than 
three  weeks  after  the  passing  of  the  Act  under 
whose  operation  I  now  sit^  and  within  a  fortnight 
or  three  weeks  of  the  conmiencement  of  the  actual 
canvass  for  the  elections.  Now,  I  am  impressed 
with  the  objectionable  character,  to  say  the  least  of 
it,  of  any  transaction  by  which  an  intending  candi- 
date may  seek  to  ingratiate  himself  with  electors, 
whetiier  of  his  own  side  in  politics  or  not,  by  pro- 
fuse expenditure  for  luxuries.  I  must  express  the 
opinion,  for  I  entertain  it,  that  this  is  a  questionable 
proceeding,  and  that  it  would  be  well  if  such  pro- 
ceedings were  refrained  from  in  future ;  the  more 
so  because  no  one  but  a  man  possessed  of  wealth 
could  afford  to  expend  27L  in  a  single  evening  on 
drink  for  other  people.  If  profuse  expenditure  of 
this  kind  may  be  resorted  to,  it  seems  to  me  that  it 
must  operate  as  something  like  an  exclusion  of  men 
with  moderate  means  from  becoming  candidates  at 
elections.  I  am,  at  the  same  time,  quite  aware  of 
the  distinction  between  treating  and  bribing.  The 
terms  of  the  section  of  the  Act  of  Parlia- 
ment applicable  to  treating  ave  very  different 
from  those  applicable  to  bribery.  I  must 
bear  that  steadily  in  mind  in  dealing  with 
cases  of  this  description.  There  is,  as  we  know,  an 
express  enactment  with  respect  to  treating,  which 
forbids  the  giving  of  any  refreshment  to  voters 
during  an  election,  under  a  penalty  which  seems  to 
imply  that  all  hospitality  is  not  struck  at  by  the 
enactments  as  to  treating.  If  every  man  at  the 
Odd  Fellows'  dinner  got  Qa,  Sd,  or  the  price  of  the 
champagne  which  he  drank,  what  would  a  Farlia^ 
mentary  Committee  say  to  such  a  proceeding,  and 
what  must  I  say  of  it  if  there  were  not  a  distinction 
between  bribing  and  treating  ?  This  caae^  however, 
is  not,  I  think,  altogether  wiUiout  precedent.  Cases 
of  a  similar  nature  have,  I  find,  been  under  the 
consideration  of  Parliamentary  Committees,  who 
have  drawn  a  distinction  between  societtes  which 
have  and  those  which  have  not  a  political  object. 
I  may  refer  to  the  decision  in  the  I*07U^ract  case, 
reported  W.  &  D.  71,  as  bearing  upon  this  point. 
The  treating  of  Odd  Fellows  mentioned  in  that  case, 
was  to  a  much  smaller  extent  than  in  the  present 
instance,  but  it  was  held  not  to  amount  to  treating 
within  the  Act,  the  society  not  being  a  political 
society.  I  may  also  refer  to  the  Maidatone  catej 
W.  &  D.  104,  as  bearing  immediately  npon  this 
point,  as  showing  that  it  appears  to  have  been 
taken  for  granted,  and  no  doubt  correctly,  that  a 
similar  treating  of  a  society  having  a  political  cha- 
racter, if  established  in  evidence,  would  have 
amounted  to  an  offence  within  the  Act  of  Parlia^ 
ment.  I  am  not  bound  by  the  decisions  of  Pariiar 
meutary  Committees  except  in  respect  of  precedents 
not  provided  for  by  the  rules  laid  down  by  the 
judges,  and  this  is  not  such  a  case ;  but  I  may, 
po:<bibly,  refer  to  those  decisions  for  my  guidance. 
As  to  the  case  of   the  Odd  Fellows,  then,  while 


I  cannot,  for  the  reasons  I  have  mentioned, 
disabuse  my  mind  of  its  importance,  yet  I 
think  it  well  to  follow  the  course  which  has 
been  adopted  by  Parliamentary  Committees  in 
similar  ^lyt^tM^ga-  I  pass  over  the  Bossell-street 
case,  because  it  falls  within  the  same  class. 
[After  adverting  to  two  other  cases  which  failed, 
his  Lordship  said :]  Smith's  is  the  only  case  on 
which  it  remains  for  me  to  comment.  As  to  that 
case  I  would  merdy  observe  that  I  agree  in  what 
hat  been  said  as  to  its  being  an  act  of  indiscretion 
to  put  a  sovereign  even  on  its  way  to  a  voter  ao 
shortiy  before  an  Section  as  was  done  in  this 
instance.  That  ia  a  view  of  the  matter  which  I 
think  must  occur  to  the  mind  of  anybody.  Bat, 
taking  the  evidence  of  Mr.  Carter  (the  clergyman), 
I  am  quite  satisfied  that  the  circumstance,  however 
saafMcious  it  mig^t  have  appeared  when  it  first  came 
to  the  knowledge  of  tiie  petitioner  and  his  advisers, 
must  be  regarded  aa  one  in  connection  with  which 
payment  was  never  perfected,  as  being  unaccom- 
panied by  any  promise  or  condition  to  vote  for  Mr. 
Eykyn ;  in  point  of  fact,  that  the  act  was  not  corrupt, 
but  one  done  for  charity  and  God's  sake. 

The  recriminatoiy  case  waa  abandoned,  and  on 
doing  so 

James  expressed  a  hope  that  in  making  the  order 
as  to  payment  of  costs,  his  Lordship  would  think  it 
but  right  that  the  burden  of  defrajring  the  expenses 
of  the  petition  should  not  to  any  extent  fall  npon 
Mr.  Eykyn  (the  respondent). 

(yMaUof  thought  his  Lordship  must  discriminate 
in  the  cases  of  tiie  election  petitions  before  him  as 
to  the  extent  to  whidi  either  one  party  or  the  other 
should  be  saddled  with  costs. 

WiLLBS,  J.~I  am  exceedingly  obliged  to  the 
learned  counsel  on  botii  sides  for  the  great  assist- 
ance which  they  have  given  me  in  the  course  of  the 
inquiry.  I  only  hope  that  I  may  have  equally 
valuable  assistance  in  trying  the  other  petitions 
with  which  I  shall  have  to  deal  in  the  course  of  this 
election  drciut.  I  have  now  to  state  that  I  have 
written  down  the  resolutions  to  which  I  have  come 
in  this  case,  and  that  I  believe  it  is  proper,  if 
not  necessary,  looking  at  the  terms  of  the  11th 
section  of  the  Election  Petitions  Act,  I  should 
announce  in  court,  in  the  form  of  a  judgment,  that 
which  I  propose  to  report  to  the  SpesJLer  of  the 
Honse  of  Commons.  I  am  very  anxious,  of  course, 
to  treat  that  great  ofBoer  with  the  ntmoet  respect^ 
and  I  feel  a  libtle  diffidence  in  saying  whether  it  ia 
intended  by  the  section  which  I  have  mentioned 
that  the  judgment  should  go  in  the  form  of  a  certi- 
ficate to  the  Speaker  simply,  so  that  he  should  be 
the  first  person  to  know  ofBcially  what  was  the 
decision  of  the  judge.  I,  however,  think  it  is 
incumbent  on  the  judge  to  announce  at  the  time, 
in  the  form  of  an  order  or  judgment  in  public,  the 
conclusion  at  which  he  may  have  arrived.  [His 
Lordship  referred  to  the  13th  and  14th  sections  of 
the  Act  31  &  32  Vict.  c.  125,  and  (yMallof  obserred 
that  it  was  the  practice  of  Parliamentary  Com- 
mittees of  the  House  of  Commons  in  election 
cases  to  read  the  resolutions  at  which  they 
arrived  to  the  parties  assembled  in  the  committee 
room  before  tiiey  were  reported  to  the  House  itself.] 
I  am  of  opinion  that  the  course  which  I  propose  to 
take  is,  if  not  a  necessary,  a  safe  course.  I  deter* 
mine  as  follows:  *'l.  That  the  sitting  rnemb^  whose 
return  is  complained  of  by  the  petition  was  duly 
elected  and  returned  to  serve  in  Parliament  aa 
member  for  the  borough  of  New  Windsor.  2. 
That  no  corrupt  practices  have  been  proved  to  have 
been  committed  by  or  with  the  knowledge  or  con- 
,  sent  of  any  candidate  at  such  election.    3.  That  on 
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the  eridence  before  me  it  does  not  appear  that  cor- 
rupt practices  hare  been  resorted  to,  and  there  is  in 
such  evidence  no  reason  to  believe  that  they  have 
extensively  prevailed  at  the  election  to  which  the 
petition  relates.  4.  That  at  the  close  of  the  case 
loir  the  petitioner,  and  after  the  address  of  the 
learned  counsel  for  the  respondent  in  answer 
thereto,  the  learned  ooonsel  for  tiie  petitioners 
stated  in  effect  that  his  client  felt  tfayat  his  case  was 
not  made  out  as  he  anticipated  it  would  have  been, 
and  did  not  desire  to  proceed  to  a  scrutiny,  5.  That 
thereupon  and  upon  the  examination  of  the  respon- 
dent and  two  of  his  agents,  I  was  satisfied  that  this 
oonrse  was  not  the  result  of  any  compromise,  and 
did  not  require  the  learned  counsel  for  the  respon- 
dent to  proceed  with  any  case  of  recrimination,  nor 
did  I  consider  it  my  duty  to  institute  a  general 
inquiry  into  the  proceedings  at  the  election."  I 
shall  certify  to  the  Speaker  accordingly.  With 
respect  to  costs,  inasmuch  as  I  am  convinced  that 
the  intention  of  the  statute  was  substantially  to 
put  that  question  on  the  same  footing  as  in  ordinary 
actions,  and  that  as  a  general  rule  the  costs  ought 
to  be  paid  by  the  unsuccessful  party,  I  am  of 
opinion  that  although  the  petition  is  neither  frivo- 
lous nor  vexatious,  yet  as  it  has  failed,  and  as  there 
are  no  special  circumstances  to  displace  the  general 
rule,  I  must  order  the  petitioner  to  pay  the  costs  of 
the  respondent. 


Scrutiny — Procecbtre. 

In  tie  caae  of  a  KrtUmy  an  opening  and  reply  wiU  not 
be  aUoweaon  each  vote, ' 

WiLLBs,  J.  (to  0*ifa&y).— In  the  event  of  your 
failing  on  the  first  point — the  bribery — what  do  you 
propose  to  do? 

(yMaBey.-^To  go  into  the  scrutiny. 

WiLLES,  J. — ^Then  you  propose  to  reserve  your 
opening? 

0*lfa/Ze^.— Yes,  my  lord.  There  is  generally  an 
opening  on  each  particular  vote. 

WiLLBS,  J. — ^Yes;  but  that  is  a  practice  I  oer- 
tainlv  do  not  intend  to  allow.  It  must  be  under- 
stood that  your  reserving  your  opening  is  by  per- 
miaeion  of  the  court,  otherwise  it  might  be  drawn 
into  a  precedent.  It  was  the  ofMinion  of  the  judges 
aod  of  myself  that  it  would  be  very  inconvenient  to 
have  a  separate  opening  and  reply  upon  eac^  vote. 
I  do  not  think  that  is  necessary  with  the  present 
iribunaL 


Etfiienee^PrevioH8  eleetion, 

T^  court  win  be  reluctant  to  connect  the  pending  tn- 
quiry  with  what  occurred  at  a  previous  election, 
cmaeepeciaUy  so  where  the  respondent  was  not  a  can- 
didate  at  that  election. 

Bohert  Wilson  examined. — ^I  am  a  master  chim- 
ney-sweep^ and  a  voter  of  the  borough.    I  was  a 
voter  at  8ir  H.  Hoare  and  Mr.  Labouchere's  eleo- 
ion.    Mr.  James  Herbert  canvassed  me  for  Hoare 
'  nd  Labonehere. 

WiLLES,  J.— Was  Mr.  Eykyn  a  candidate  at  that 
election  ? 

0'ilfa%.--No. 

WiLLES,  J. — Then  the  burden  is  with  you  to 
show  that  you  ought  to  go  into  that  at  all. 

(XMaUev, — We  are  going  to  prove  an  act  at  the 
last  election,  by  Her^rt,  which  may  be  proble- 
matical in  itself,  and  we  propose  to  go  into  the  pre- 
vious election  to  give  meaning  to  that  act. 


WiLLBS,  J.— Then  it  can  only  take  one  of  two 
forms — first,  proof  of  agency,  which  is  unnecessary, 
for  there  can  be  no  doubt  that  James  Herbert  was 
an  agent  at  the  last  election ;  and,  secondly,  proof 
that  Herbert  was  a  person  who  was  acquainted  with 
the  ordinary  movements  of  an  election,  and  had  that 
knowledge  which  would  give  a  character  to  his  acts, 
if  they  were  illegal.  But  there  can  be  no  doubt 
as  to  that  point  also. 

O^MaUey,—We  propose  to  prove  that  at  the 
former  election  Herbert  gave  a  sum  of  money  to 
Wilson  to  enable  him  to  pay  his  rates  and  be  placed 
on  the  register,  on  the  understanding  that  he  should 
vote  for  the  Liberals,  and  that  the  same  thing  oc- 
curred again  at  the  last  election. 

WiLLss,  J.— It  may  be  a  lawyer's  prejudice,  but 
I  have  the  strongest  feeling  against  going  into 
evidence  of  what  took  place  at  the  election  of 
]pabouchere  and  Hoare  for  the  purpose  of  fixing 
any  penal  consequences  upon  people  xor  being  con- 
cerned in  tiie  last  election. 

The  examination  into  the  prooeedingv  of  the  pre- 
vious election  was  then  abandoned. 


NORWICH   ELECTION  PETITION. 
Jan,  15, 16,  and  18, 1869. 

(Before  Baron  Mjlbxin.) 

Bribery^^**  By  or  on  behalf  of" — Agency^^Relaticn 
between  candidate  and  agent  that  of  master  and  servant 
— Form  of  petition. 

The  judges  wiU  not  look  at  the  form  but  at  the  eubstcmee 
of  a  petition, 

A  petition  alleged  (inter  aUa)  that  the  respondent  was 
"  by  hi$nse/f  and  other  persons  on  his  behalf  guilty  of 
bribery f  treating,  and  wtdue  influenee,  before,  during^ 
and  after  the  said  Section,  whereby  he  was  and  ts  in- 
capacitated to  serve  in  the  present  Parliament"  and 
that  the  election  and  return  were  nuU  and  void. 
There  was  no  allegation  of  bribery  by  agents : 

Held,  that  the  term  "  other  persons  on  his  behalf"  tn- 
cbtded  every  person  for  whom  the  ccmdidate  was 
responsible,  and  that  unckr  the  above  clause  it  was 
competent  to  the  petitioner  to  go  into  any  act  of  bribery 
by  the  respondent  himself,  ana  further  to  go  into  any 
acts  of  bribery  by  any  person  for  whom  in  lam  he  was 
responsible,  whether  that  person  were  an  aaent  dirtctly 

rinted  by  the  respondentj  or  an  agent  by  virtue  of 
construction  which  has  been  put  on  the  Corrupt 
Practices  Ads* 

The  law  of  agency  for  the  purpose  of  vitiating  an  eltc^ 
tion  ie  utterly  different  from  that  whidi  would  subject 
a  ctmdidate  to  a  penalty  or  an  indictment,  and  the 
question  of  his  right  to  sit  in  Parliament  has  to  be 
settled  on  an  entirely  different  principle. 

The  relation  between  a  candidate  and  his  agent  is  more 
that  of  master  and  servant  than  of  principal  and  agent : 
and  as  a  master  is  responsible  for  an  act  of  negli" 
genoe  on  the  part  of  his  servant,  so  a  canaidaie  is 
responsible  for  the  act  of  his  agent,  although  done  in 
violation  qf  explicit  instructions. 

The  moment  bribery  is  committed  by  a  candidate  per~ 
sonally,  or  on  his  behalf  by  a  person  for  whom  he  is 
responsible,  from  that  moment  nis  status  as  a  candi- 
date is  annihilated,  and  all  votes  given  subsequently 
are  wuU  and  void. 

This  was  a  petition  presented  by  Jacob  Henry 
Tillett  against  the  return  of  Sir  Henry  Josias  Stacey, 
Baronet,  and  claiming  the  seat  for  the  petitioner 
Its  terms  being  material,  it  is  here  set  out  verbatim  : 

1.  Your  petitioner  claims  to  baTe  had  a  right  to  be  re- 
tomed  at  the  aboye  elootion. 
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2.  And  joax  petitioner  states  that  the  election  was  holden 
on  the  17tii  Nov.  1888,  when  Sir  William  Suaaell,  Bart.,  Sir 
Henry  Josias  Straoey,  Bart.,  and  voor  petitioner,  were 
candidates,  and  the  retuminsr  officer  has  returned  the  said 
Sir  Henry  Josias  Strac«y  and  Sir  William  Bnssell  as  being 
duly  elected. 

3.  And  your  petitioner  says  that  the  said  Sir  Henry 
Josias  Stntoey  was,  by  himself  and  other  x>erBonB  on  his 
behalf,  guilty  of  InriDery,  treating,  and  undue  inflnoice, 
before,  during,  and  after  t^e  said  election,  whereby  he  was 
and  is  incai^dtated  to  senre  in  the  present  Parliament  for 
the  said  City  of  Norwich,  and  the  said  election  and  the 
return  of  the  sold  Sir  Henry  Josias  Stracey  were  and  are 
wholly  null  and  void. 

4.  And  your  petitioner  says  that  many  persons  Toted  at 
the  saAd  cuection,  and  were  reckoned  upon  the  poll  of  the 
said  Sir  Henry  Josias  Stracey,  who  were  bribed,  treated, 
and  unduly  influenced  to  vote  thereat  for  him  the  said  Sir 
Henry  Josias  Stracey,  and  that  the  votes  of  all  such  persons 
were  null  and  void,  and  ought  now  to  be  struck  off  tne  poll. 

5.  And  your  i)etitioner  says  that  at  the  above  election 
certain  persons  who  voted  for  the  said  Sir  Henry  Joeias 
Stracey  aid  knowingly  personate  and  falsely  assume  to  vote 
in  the  name  of  certain  other  persons  whose  names  appear 
upon  the  register  of  voters  for  the  said  City  of  Norwich, 
and  such  votes  ought  to  be  struck  off  the  poU. 

6.  And  your  pentioner  says  that  at  the  above  election 
certain  persons  were  admitted  to  vote  and  did  vote  for  the 
said  Sir  Henry  Josias  Stracey  who  were  not  entitled  by  law 
to  vote  at  the  said  election,  and  who  were  disqualified  by  law 
from  voting  at  the  same,  and  such  votes  ought  to  be  struck 
off  the  poll. 

7.  And  your  petitioner  says  that  at  the  above  election 
certain  persons  voted  respectively  more  than  once  for  the 
said  Sir  Henry  Joeias  Stracey,  and  such  votes  ought  to  be 
struck  off  the  polL 

8.  And  your  petitioner  says  that  the  majority  of  votes 
declared  by  the  returning  officer  at  the  said  election  in 
favour  of  tiie  said  Sir  Heniy  Josias  Stracey  over  your  peti- 
tioner was  only  on  apparent  and  colourable  minority,  mas- 
much  as  the  votes  of  divers  x>ar8on8  were  accepted  and 
recorded  on  the  said  poU  in  favour  of  the  said  Gnr  Henry 
Josias  Stracey  who  were  not  legally  entitled  and  had  no 
right  to  vote  at  the  said  election  ;  and  that  the  real  minority 
of  good  and  legal  votes  polled  at  the  said  election  was  in 
favour  of  your  petitioner  over  the  said  Sir  Henry  Josias 
Stracey,  and  that  your  petitioner  was  duly  elected  a  member 
to  serve  in  Porliamont,  and  ought  to  be  returned  as  such. 

Wherefore  your  petitioner  prays  that  it  may  be  deter- 
mined that  the  said  Sir  Heiu7  Josias  Stracey  was  not 
duly  elected  or  returned,  and  that  your  petitioner 
was  duly  elected  and  ought  to  have  been  returned. 

Ballantine,  Serjt.,  Keane,  Q.  C,  and  Simms  Meeve, 
appeared  for  the  petitioner. 

Rodicett,  Q.  C,  Sleigh,  Serjt.,  E,  L.  O'MaJky,  and 
Cooper-  Wyld,  for  the  respondent. 

The  principal  decision  in  this  case  had  reference 
to  the  proof  of  agency  for  the  purpose  of  i^ecting 
the  respondent  with  the  consequences  of  extensive 
bribery  which  admittedly  did  take  place  at  the 
election. 

BaUantine,  Serjt.,  in  opening  the  case,  addressing 
his  Lordship,  said.— In  the  old  election  inquiries  it 
will  be  within  your  Lordship's  knowledge  that 
while  bribery  and  treating  were  constantly  proved, 
there  was  always  a  strong  contention  that  agency 
had  not  been  proved,  and  there  was  a  great  endea- 
vour to  disconnect  the  persons  bribed  from  any 
person  authorised  on  the  part  of  the  sitting  member 
to  bribe  them.  A  vast  number  of  the  decisions  of 
the  House  of  Commons  Committees  have  been  deci- 
sions upon  the  subject  of  agency,  and  one  of  the 
inconveniences  of  those  tribunals  undoubtledly  was 
the  difficulty  of  reconciling  the  decisions  of  one 
committee  with  the  decisions  of  another.  And 
further,  it  seemed  in  many  of  the  decisions  that 
common  sense  had  been  to  a  very  considerable 
extent  lost  sight  of ;  and  it  seems  to  have  occurred 
to  gentlemen  of  acuteness  and  experience  in  other 
matters  that  people  who  had  no  money  would  pay 
a  great  deal — that  people  who  had  no  interest 
would  put  their  hands  into  their  pockets — for 
a  person  whom  they  did  not  care  for.  And 
notwithstanding  a  very  extensive  system  of  bribery 
being  proved,  it  was  often  contended,  because 
the  sitting  member  was  not  connected  by  any 
particular   facts    with    the    persons   engaged   in 


bribery,  that  agency  could  not  he  inferred.  I 
hardly  think  that  the  tribunals  as  at  present  con- 
stituted will  lay  down  any  rules  of  that  description ; 
and  I  shall  contend,  and  I  think  successfully,  before 
your  Lordship,  that  if  an  extensive  system  of 
bribery  is  shown  and  an  extensive  system  of  treat- 
ing, and  one  individual  engaged  in  it,  I  have  proved 
quite  enough  to  support  at  all  events  a  prunA  facie 
case  of  agency ;  and  the  onas  will  lay  upon  my 
learned  friend  to  shake  the  case  after  it  has  heen 
proved.  I  make  this  observation,  not  because  I 
assume  I  shall  be  unable  more  directly  to  prove  the 
connection  of  Sir  Henry  Stracey  with  many  of  the 
persons  engaged  in  these  transactions,  but  because  I 
wish  at  once  to  state  what,  upon  consideration,'  I 
believe  to  be  the  proper  construction  of  the  Act  of 
Parliament  and  the  proper  construction  of  the  term 
"agent,"  to  give  your  Lordship  an  opportunity 
either  of  correcting  me  by  the  judgment  which  you 
will  pronounce,  or  confirming  the  accuracy  of  the 
view  I  have  expressed. 

A  manager  of  a  committee-room  was  called  who 
proved  that  one  Hardiment  went  out  canvassing 
every  day  and  occasionally  in  company  with  a  son 
of  the  respondent,  and  that  after  the  dose  of  the 
poll  the  committee  thanked  iiim  for  his  exertions. 
This  evidence  was  corroborated  by  two  other  wit- 
nesses. His  Lordship  expressed  his  opinion  that 
agency  had  been  proved  as  regarded  Hardiment 
"  up  to  the  hilt." 

BodweU  proceeded  to  argue  for  the  respondent 
upon  the  fact  that  there  was  no  allegation  of  bribery 
by  agents  in  the  petition.  In  the  third  clause 
the  petitioner  said  "  that  the  said  Sir  Henry  Josias 
Stracey  was,  by  himself  and  other  persons  on  his 
behalf,  guilty  of  bribery,  treating  and  undue  iu- 
fluence,  before  during  and  after  the  said  election, 
whereby  he  was  and  is  incapacitated  to  serve  in  the 
present  Parliament  for  the  said  city  of  ^io^wich, 
and  the  said  election  and  the  return  of  the  said  Sir 
Henry  Josias  Stracey  were  and  are  wholly  null  and 
void."  [Martin,  B.— What  do  you  consider  to  be 
the  meaning  of  the  last  averment  ?]  In  a  case  of 
this  description  other  persons  acting  in  behalf  of  a 
candidate  put  a  candidate  in  a  different  position 
from  a  candidate  who  was  charged  with  the  acts  of 
an  agent ;  because,  with  regard  to  a  principal  and 
agent  in  matters  of  this  description,  there  was,  so  to 
speak,  a  legal  identity  when  the  agency  was  proved. 
Assuming  that  this  case  of  Hardiment's  was  proved, 
then  he  should  admit  that  any  corrupt  practice  or  act 
which  he  was  guilty  of  would  be  visited  upon  the 
sitting  member  as  Uie  principal  of  whom  Hardiment 
was  agent;  but  he  maintained  that  there  was  a 
distinction  between  the  person  wh6  committed  the 
act  on  the  part  of  the  principal  as  an  agent  and  the 
person  who  did  so  merely  on  his  behalf.  The 
learned  judges  had  laid  down  that  before  they  could 
make  a  person  responsible  for  the  acts  of  a  person 
who  had  been  acting  in  his  behalf,  that  act  must 
be  done  with  the  privity  and  knowledge  and  consent 
of  the  party  for  whom  it  was  done.  That  was  to 
say,  it  must  be  at  his  special  request ;  he  must  be 
the  person  who  had  furnished  or  had  given  special 
orders  for  the  act  to  be  done  before  they  oould  make 
the  principal  responsible  for  the  act  of  that  person. 
The  first  case  to  which  he  should  call  his  Lotxlship's 
attention  was  the  case  of  Hughes  v.  Marshallj  2  Tyrw. 
134,  a  case  under  the  Threatening  Act,  that  being 
a  petition  in  which  very  similar  words  were  used 
to  those  in  the  petition  before  them.  In  that  case  a 
verdict  was  given  for  the  plaintiff,  and  there  was  a 
rule  for  a  new  triaL  In  the  course  of  Mr.  Godson's 
(the  counsel's)  argument,  Lord  Lyndhurst  said  that 
the  words  "  in  his  behalf  "  could  only  be  taken  to 
include  acts  done  by  the  candidate's  desire,  or  with 
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hiB  pririty — acta  which  he  procured  to  be  done  by 
other  means  than  his  own.    This  decision  of  Lord 
Lyndhurst  and  other   judges    showed  what   was 
the  interpretation^and  the  limited  interpretation, 
so  to  speak— they  put  on  those  words.    Another 
case  was  that  of  Felton  t.  Easihope,  sittings  after 
Trinity    Term    1822,    quoted    as    a    manuscript 
case  in  Rogers  (11th  edit.),  p.  864.    This  was  a 
case  analogous  to  the  one  before  his  Lordship,  and 
which  he  contended  prored  that  the  acts  must  be 
done  with  the  knowledge  and  priyity  of  the  princi- 
pal    In  the  petition  before  them  there  was  no 
allegation  that  anything  was  done  by  the  act  of  an 
agent,  and  he  presum^  that  his  Lordship  would 
treat  the  petition  in  the  shape  of  pleading  or  a 
record.    If  there  were  allegations  whidi  pointed  out 
a  particular  offence  or  a  particular  state  of  things, 
his  friend  was  not  at  liberty  to  encumber  the  sitting 
member  with  any  other  crime  which  might  hare 
been  alleged  in  tiie  petition,  and  a  crime  which  in- 
Tdyed  him  in  other  consequences.    Having  stated 
to  his  Lordabip  what  he  belieyed  was  the  estab- 
lished and  fixed  law  on  the  subject,  and  having 
assumed  that   this   was  a  correct  interpretation, 
and  that  there  was  a  recognised  distinction  between 
the  acts  of  an  agent  and  the  acts  of  a  person  who 
did  a  thing  on  behalf  of  another,  he  must  now  draw 
attention  to  the  Corrupt  Practices  Act  of  1854  (17  & 
18  Vict.  c.  102).  After  the  first  five  sections  had  de- 
fined what  bribery  was  both  as  regurds  thie  briber 
and  brlbee,  the  conclusion  of  the  6th  section  was, 
that  any  person  so  offending  should  be  guilty  of  a 
misdemeanor.    This  was  the  penalty  that  attached 
to  any  person  who  should  have  done  certain  things 
through  another  person  acting  on  his  behalf.    The 
S6th  section  stated  that  if  any  candidate,  at  any 
election,  shoxdd  be  guilty  by  himself  or  his  agents 
of  bribery,  treating,  or  undue  influence,  such  candi- 
date should  be  incapable  of  being  elected  or  sitting 
in  Parliament.  That  clearly  pointed  out  the  penalty 
which  should  fall   upon  a  person  who  should  be 
guilty,  by  himself  or  agent,  of  bribery,  treating,  or 
undue  influence  at  an  election ;    but  the  person 
who  was  guilty  of  bribery  through  an  agent  was 
not  guilty  of  a  misdemeandr  unless  it  could   be 
shown  that  it  had  been  done  with  his  privity,  know- 
ledge, or  consent, 

Mabtdt,  B. — ^That  is  a  true  construction  of  the 
two  cases  you  have  cited. 

RodweO,—!  shall  now  call  attention  to  the  Act 
under  which  your  Lordship  is  sitting. 

Mabtin,  B. — ^This  is  quite  a  new  matter,  and  it  is 
well  to  ascertain  what  your  views  are  on  the  sub- 
ject; hut  the  matter  has  been  most  thoroughly 
considered  hy  Blackburn  and  Willes,  JJ.  and 
myself,  and  we  have  quite  made  up  our  minds  how 
to  act  upon  it. 

RodwdL-^l  would  first  call  your  Lordship's  atten- 
tion to  the  form  of  the  petition. 

Mabthc,  B. — You  need  not  trouble  yourself  on 
that  point,  as  we  have  decided  not  to  study  the 
words,  but  the  substance  of  the  petition. 

RodwelL'—Qect  48  of  the  Act  (81  &  32  Vict.  c.  125) 
says,  that  where  it  is  found  that  bribery  has  been 
committed  '*  by  or  with  the  knowledge  and  consent 
of  any  candidate,'*  such  candidate  shall  be  deemed 
to  have  been  personally  guilty  of  bribery;  and 
net.  45  imposes  penalties  on  ''any  person  other 
than  a  candidate  **  being  found  guilty  of  bribery. 
The  Legislature  clearly  meant  to  draw  a  dis- 
tinction between  acts  done  with  the  knowledge 
and  consent  of  the  candidate,  and  acts  done  by 
an  agent.    Taking  the  petition  as  an  Indictment 
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against  Sir  Henry  Stracey,  that  indictment  did 
not  contain  any  count  by  which  he  could  be 
put  upon  his  trial  for  any  acts  done  by  his 
agent,  because  it  did  not  suggest  or  call  upon  him 
to  answer  any  charge  except  that  of  personal  bribery. 
It  was  from  first  to  last  a  case  of  personal  bribery. 
The  point  was  present  to  his  mind  yesterday ;  but 
inasmuch  as  his  Lordship's  duty  was  not  merely  to 
try  the  question  between  the  petitioner  and  the 
sitting  member,  but  to  make  a  special  report  on  the 
state  of  the  borough  at  the  time,  he  thought  it 
would  he  out  of  place  for  him  to  interpose  when 
evidence  was  being  given  as  to  the  transactions  of 
Hardiment,  because  that  was  evidence  bearing  on 
another  portion  of  the  inquiry. 

Without  calling  on  BaBcaUine,  Serjt.  to  reply, 

Mabtin,  B.  said. — ^I  am  very  clearly  of  opinion 
that  under  the  8rd  clause  in  this  petition  it  is  com- 
petent for  the  petitioner  to  go  into  any  act  of  bribery 
by  Sir  Henry  Stracey  hiiniself,  and  further  to  go 
into  acts  of  bribery  by  any  person  for  whom  in  law 
Sir  Henry  Stracey  is  responsible,  whether  he  be. an 
agent  directiy  appointed  by  Sir  Henry  Stracey,  or 
whether  he  be  an  agent  by  reason  of  the  con- 
struction that  has  been  put  on  these  Acts  of  Parlia^ 
ment — a  construction  which    to   some   extent   is 
binding  on  us.    This  allegation  in  the  3rd  clause, 
''other  persons  on  his  behalf,"  means  every  per- 
son for  whose  act  or  conduct  he  is  responsiUe. 
Under    the    Act   of    Parliament    it    is  express, 
"every  person  who  shall,  directly  by  himse£f,  or 
by  any  other  person  in  his  behalf."    It  is  perfectly 
clear  that  the  meaning  which  is  to  be  given  in 
this  Act  of  Parliament,  to  the  words  "any  other 
person  on  his  behalf,"  is  every  other  person  other  than 
the  candidate,  for  whose  act  he  is  responsible.    Tou 
have  cited  two  cases  with  which  I  was  familiar,  and 
I  apprehend  they  are  perfectiy  well  decided.    If  I 
were  sitting  here  trying  an  indictment,  or  trying  an 
action  for  a  penalty,  before  the  candidate  could 
be  made  responsible  for  another  for  a  crime  or 
penalty,  you  would  have  to  give  evidence  of  direct 
bribery.    But  I  am  not  trying  a  criminal  case  at  all, 
but  a  civil  case;   and  the   rules   applicable  to  a 
civil  case  are  the  rules  applicable,  I  apprehend,  to 
this.    The  law  of  agency,  which  will  vitiate  an 
election,  is  utterly  different  from  that  whidi  would 
subject  a  candidate  to  a  penalty  or  an  indictment, 
and  the  question  of  his  right  to  sit  in  Parliament 
has  to  be  settled  on  an  entirely  different  principle. 
I  would  not  at  this  stage  of  the  case  have  stated 
what  is  the  opinion  I  hold,  and  whidi  I  shall  act 
upon,  except  I  had  heard  from  you  something  which 
would  have  very  much  altered  my  mind ;  but  after 
what  Willes,  J.  has  said  at  Windsor,  I  may  say  that 
Blackburn  and  Willes,  J  J.  and  myself,  unanimously 
came  to  a  conclusion  that  any  person  authorised  to 
cauvass  was  an   agent,  and  it  does    not  signify 
whether  or  not  he  has  been  forbidden  to  bribe.    If 
the  candidate  had  told  him  honestly,  "  Do  not  bribe, 
I  will  not  be  responsible  for  it^"  and  if  bribery  was 
committed,  that  bribery  in  my  judgment  would  affect 
the  candidate.    Such  is  the  opinion  of  Willes  and 
Blackburn,  JJ.  and  myself.    The  relation  is  more 
on  the  principle  of  master  and  servant  than  of 
principal  and  agent.    It  has  been  arrived  at  after 
full  consideration,  and  it  is  a  conclusion  by  which 
I    am   prepared   to   abide.    Willes,   J.  expressed 
tiie   same   opinion   at   Windsor,    as   reported    in 
the   newspapers,   and  I  apprehend  he  is  dealing 
with  the  case  there  as  a  case  more  of  master 
and  servant  than  as  principal  and  agent.    A  master 
is  responsible  for  an  act  of  negligence  on  the  part 
of  his  servant,  notwithstanding  directions  he  may 
have  given  hun,  and  if    Sir  Henry  Stracey  had 
told  tMs  Mr.  Hardiment,  who  is  now  proved  up  to 
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the  hilt  to  be  an  agent— three  persons  stated  him  to 
be  a  canrasser,  and  I  am  perfectly  satisfied  that  he 
was — not  to  commit  any  illegal  act,  if  he  did  so,  Sir 
Henry  Stracey  is  responsible  for  it.  The  fact  that 
he  hflid  forbidden  him  to  bribe  is  utterly  immaterial, 
if  the  bribery  is  committed  by  him,  and  the  effect 
would  be  to  destroy  his  status  as  a  candidate,  and 
render  him  by  law  incapable  of  election;  and  every 
▼ote  given  for  him  would  be  void.  I  am  obliged  to  Mr. 
Bodwell  for  stating  his  views,  for  it  tends  to  shorten 
a  case  when  you  become  aware  what  a  judge  will 
act  upon,  as  you  can  keep  your  attention  on  material 
matters.  Mr.  Bodwell  spoke  of  proof.  I  am  not 
dealing  with  proof,  I  am  dealing  with  evidence. 
Proof  means  tiiat  which  is  established.  I  have  to 
deal  at  present  with  evidence. 

BaOantim,  Serjt. — We  don't  quite  understand 
your  Lordship^  observation  that  every  vote  that 
was  given  to  Sir  Henry  Stracey  was  void. 

Mastin,  B. — ^The  moment  an  act  of  bribery  was 
committed  by  himself  or  a  person  for  whom  he  was 
responsible,  from  that  moment  his  status  as  a  candi- 
date was  annihilated. 


Bribery — Proffrets  of  PMng — Agency, 

Emdence  wcu  given  to  thaw  that  heMem  haif^past  three 
and  few  on  the  poUinf/  day  a  number  of  voters  who 
had  been  prevunub^  in  treaty  with  the  agent  of  the 
ffetitionerj  issued  mm  a  publu>house,  and  in  a  state  of 
intoxieation  voted  for  the  respondent;  andtoshowjur- 
ther  that  they  had  received  a  sovereipn  a-piecejrom 
one  Hardiment.  j^  evidence  accepted  as  sati^aetory 
it  was  proved  that  Hardiment  canvassed  with  a  son  of 
the  respondent^  and  that  upon  the  aflemoon  oj  the 
poOiruf  day  he  went  to  the  sasd  publie4umse  and  hrou^ 
up  the  voters.  It  was  Jurtker  proved  that  between 
half-past  three  and  four  on  that  day  504  votes  toere 
pouedforthe  respondent. 

Held  that  Hardiment  was  an  agent  qf  the  respondent ; 
ana 

Hdd^  aiso,  that  it  was  not  open  to  the  court  to  doubt  that 
the  great  nutfority  of  the  voters  poJhng  for  the 
respondent  between  the  hours  named  were  brUid, 

Circumstances  under  which  the  court  wtU  impbf  bribery. 

The  main  question  discussed  in  this  inquiry  was 
the  agency  of  a  man  named  Hardiment,  who  has  al- 
ready been  mentioned  in  this  report  as  canvassing 
wi  h  a  son  of  the  respondent.  The  nature  of  his 
acts  affecting  the  respondent  are  referred  to  in  the 
arguments  and  the  judgment  below. 

Ballantine,  Serjt.,  in  his  opening  referred  to  a  house 
called  the  Woolpack  in  the  £ighth  Ward  kept  by  a 
man  named  Mackley.  A  person  known  generally  in 
Norwich  as  "  Big-headed  Ben,"  of  strong  political 
principles,  took  care  of  the  doorway  at  the  Wool- 
pack,  and  if  any  of  the  petitioner's  voters  or  agents 
took  a  glance  at  *' Big-headed  Ben,"  they  did  not 
attempt  to  go  any  further.  He  was  thoroughly  well 
known,  and  took  very  great  care  that  none  but 
friends  should  come  into  the  house.  He  was  in- 
formed that  in  that  house  Hardiment  himself  bribed, 
giving  something  like  a  pound  each  for  votes  in  the 
afternoon  of  the  day  of  the  election. 

BodweU,  in  summing  up  the  case  for  the  respondent, 
said : — ^The  transaction  affecting  Sir  Henry  Stracey 
most  was  that  in  which  Hardiment  is  shown  to  have 
taken  a  prominent  part.  That  resolved  itself  into  a 
question  which  has  often  been  discussed  before  com- 
mittees, namely,  whether,  upon  a  review  of  the  whole 
evidence  there  is  a  prima  facie  case  of  agency.  As 
the  case  stood  there  was  a  prima  facie  case  of  agency  | 


made  out ;  but  after  the  evidence  did  his  Lordship 
feel  constr  lined  to  say  that,  for  the  purposes  of  the 
election,  there  was  such  a  connection  between  Sir 
Henry  Stracey  and  Mr.  Hardiment  as  to  involve  him 
in  the  guilty  transaction  to  which  Mr.  Hardiment 
was  a  party?  As  the  case  stood,  that  was  not 
BO.  He  again  referred  to  Willes,  J.'s  ruling  at 
Windsor  as  to  an  ou^^irisMf  canvasser  being  an  agent. 
No  voter  had  a  right  to  assume,  as  no  canvasser  was 
appointed,  that  Hardiment  or  anyone  else  had  au- 
thority to  do  that  on  behalf  of  Sir  Henry  Stracey. 
Should  the  decision  be  adverse  to  Sir  Henry  Stracey, 
no  candidate  would  dare  come  into  a  borough,  be- 
cause any  officious  person  might  upset  his  election. 

Maetin  B. — ^The  real  question  to  be  decided  in 
this  case  is  whether  or  not  the  admitted  act  of  bri- 
bery by  Hardiment  about  two  or  three  o'clock  in  the 
afternoon  of  that  day  is  an  act  for  which  Sir  Henry 
Stracey  is  responsible.  I  have  no  more  doubt  of  that 
matter  than  I  have  upon  any  other  matter  of  law, 
thousands  of  which  have  come  before  me  in  the 
course  of  my  life.    The  facts  are  these:  The  elec- 
tion took  place  on  the  1 7th  of  November.    Up  to 
the  middle  of  the  day  everything  seems  to  have 
gone  on  honestly.    I  have  no  doubt  that  there  are 
a  number  of  people  in  this  town  who  honestly  and 
conscientiously   support  both  sides  on  Uie  great 
questions  of  the  day.    Up  to  one  or  two  o'clock 
votes  no  doubt  were  honestlv  given,  and  they  prettv 
well  show  what  was  the  real  opinion  of  the  oonsti- 
tuency  of  Norwich.    About  the  middle  of  the  day 
there  was  a  considerable  majority  in  favour  of  Mr. 
Tillett  and  the  other  gentleman  who  stood  witii  him. 
But  the  result  of  that  day's  polling  was  this— be- 
tween three  and  half-past  three  in  No.  8  Ward  there 
were  40  votes  polled  for  Sir  Henry  Stracey;  be- 
tween ha]i^aMLSt  three  and  four,  the  number  was  121. 
In  No.  6  Ward,  between  three  and  half-past  three, 
the  number  voting  for  Sir  Henry  Stracey  was  48;  be- 
tween half-past  three  and  four  it  was  108.    In  No. 
7  Ward,  between  three  and  half-past,  66  votes  were 
recorded  for  Sir  Henry  Stracey ;  and  between  half- 
past  three  and  four,  128  voted  for  him.    The  result 
was  that,  between  half -past  three  and  four,  out  of 
the  constituency  that  has  been  mentioned,  504  votes 
were  polled  for  Sir  H.  Stracey ;  and  it  is  stated  in 
evidence  by  three  or  four  ffentlemen  who  were  en- 
gaged in  taking  the  poll,  tnat  a  very  considerable 
number  of  voters  came  up  in  a  gross  state  of  intoxica- 
tion, and  in  some  instances  they  did  not  know  who 
were  the  candidates  for  whom  they  were  going  to  vote. 
It  is  further  proved  that  in  three  public-houses  at  least, 
and  it  may  be  in  many  more,  there  was  a  number  of 
men  of  the  lowest  class  of  voters  waiting,  or  on  the 
look-out,  according  to  the  expression  of  one  of  them. 
I  have  not  the  slightest  doubt  that  these  men  were 
collected  in  these  public-houses  waiting  to  be  bribed. 
I  have  not  the  slightest  doubt  that  they  were  bribed, 
and  that  the  great  proportion  of  that  low  class  of 
voters  who  voted  in  the  afternoon  of  that  day,  be- 
tween half-past  three  and  four,  were  bribed  voters. 
The  matter  which  affects  Sir  Henry  Stracey  in  this 
case  is  that  which  concerns  Hardiment  at  the  Wool- 
pack,  that  took  place  somewhere  about  half-past 
three.    The  landlord  of  the  Woolpack  was  called, 
and  it  appears  from  his  statement  that  there  had 
been  at  the  Woolpack  a  committee,  or  at  least  a 
body  of  men,  meeting  there  who  were  friendly  to 
the  Liberal  cause.    'Diey  continued  to  come  to  his 
house  for  some  time— about  throe  months — and,  as 
I  collected  from  what  fell  from  one  of  tiie  witnesses, 
they  afterwards  thought  that  they  must  give  a 
turn  to  some  other  man,  and  they  removed  from  the 
Woolpack  to  another  house.    Upon  the  day  of  elec- 
tion it  was  proved  beyond  a  doubt  that  a  considera- 
number  of  voters  were  at  this  house.    It  was  also 
proved  that  Mr.  Harper,  who  I  collect  took  ao 
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ictire  part  in  the  election  of  Mr.  TiUett,  came  to  the 
bouse  and  saw  the  landlord,  and  the  landlord  told 
him  that  it  was  useless  for  him  to  see  these  men 
imless  he  was  prepared  to  pay  them  a  day's  wages. 
According  to  the  landlord's  evidence,  Mr.  Harper 
went  away,  and  if  the  evidence  of  the  landlord  is 
true,  he  left  the  impressioa  upon  the  landlord's  min4 
that  he  was  not  then  in  a  position  to  pay  the  day's 
wages  to  these  men,  but  mast  consiUt  some  com- 
mittee or  some  one  else,  and  that  he  went  away  for 
that  purpose.  The  tendency  of  the  evidence  would  be 
—it  IS  only  the  tendency-:-that  he  afterwards  came 
back,  and  as  the  landlord  understood,  or  as  he  wished 
me  to  understand,  was  prepared  to  comply  with  his 
wish,  and  pay  the  wages  to  the  men ;  but  that  he 
(Ae  landlord)  through  an  unwillingness  that  a  trans- 
action of  that  sort,  which  he  thought  rightly  would 
be  bribery,  should  be  carried  out,  preyented  him 
from  seeing  the  men.    But  I  regret  to  state  that 
the  landlord  denied  that  at  the  time  Hardiment 
was  in  the  hous^ ;  while  in  point  of  fact,  it  was 
proved  beyond  all  manner  of  doubt  by  a  very  re- 
spectable man— a  friend  of  Sir  Henry  Stracey's,  who 
came  and  brought  a  pony-rthat  at  that  time  Hardi- 
ment was  upstairs  with  these  men,  bribing  theiju 
with  a  ^und  each  to  vote  for  Sir  Henry  Strace^. 
It  was  uideed  proved  to.  such  an  extent,  that  Mr., 
Bodwell,  with  the  good  sense  which  has  distin- 
gnisbed  him  throughout  this  investigation,  felt  that 
it  would  be  perfecUy  idle  to  contest  it.    It  was  as 
plain  as  anything  could  be.    Sometime  in  the  f or^ 
noon  of  that  day,  towards  half-p^t  three  o'clock, 
Hardiment  went  and  was  admitted  by  the  landlord 
to  see  these  men.    I  suppose  these  men  were  Libe- 
rally inclined ;  that  is  all  that  can  be  said  of  them, 
and  it  is  little  enough ;  and  were  willing  to  take«a 
day's  wages  from  Mx.  TiUett^  whereas  they  required 
lOur  days'  wages  to  vote  for  Sir  Henry  Stracey. 
Hardiment,  then,  having  bribed  beyond  idl  possible 
doubt,  is  Sir  Henry  Stracey  responsible  for  it?. 
Can  there  be  a  doubt  upon  the  matter?      It  ia 
proved  by  an  agent  who  was  called  this  ipoming, 
that  he  had  committees  appointed  in  eight  wards, 
and  that  in  this  ward  where  Hardiment  acted,  thi9 
principal  person  managing  it  was  that  gentlemau 
whose  name  has  been  several  times  mentioned,  Mr. 
Wiseman.  I  do  not  think  any  injustice  can  be  done 
to  Sir  Henry  Stracey  if  the  evidence  of  Mr.  Wise- 
man is  taken  to  be  true.    I  have  no  reason  to  disbe- 
lieve him.    Certainly  his  evidence  may  be  taken  to 
be  true  as  against  Sir  Etenrj  Stracey.    Now,  what 
is  Mr.  Wiseman's  account  of  the  matter  ?  He  states 
that  he  was  the  manager  at  this  Eighth  Ward,  tha^ 
he  was  appointed  by  an  agent  or  an  attorney,  that  the 
persons  there  were  young  Mr.  Stracey,  Hardiment, 
and  Dawson.    He  then  states  in  answer,  not  to  a 
question  of  Serjeant  Bi^lantine,  but  in  answer  to 
die  gentleman  who  examined  on  behalf   of   Sir 
Henrv  Stracey^  that  they  were  canvassers.    He  said 
that  Sir  Henry  Stracey's  eldest  son  and  Hardiment 
canvassed  together.    He  stud,  "  I  went  out  at  nine 
in  the  morning,  and  remained  until  nine  or  ten  at 
night.    Hardiment  went  out  at  half-past  ten  in  the 
morning ;  he  and  young  Stracey  went  out  together. 
They  had  books.    I  did  not  see  Sir  Henry  Stracev 
himself  there.    Mr.  Thirkettle  (the  man  alluded  to 
who  manages  the  business  of  Hardiment,  who  has 
absconded)  was  there.     There  were  four  books. 
Hardiment  went  out  the  second  day  with  two  other 
gentlemen,  but  not  with  young  Mr.  Stracey."    This 
was  anterior  to  the  election.    ITpon  the  afternoon 
of  the  day  of  polling,  this  man  went  to  this  public- 
house,  and  there  bought  the  voters  who  are  now  re- 
ferred ta    How  can  I  draw  any  other  conclusion 
tiian  that  that  man  was  in  point  of  fact  and  reality 
an  agent  and  a  canvassing  agent  with  the  son  oi 
Sax  Henry  Stracey  ?    I  should  be  bringing  this  tri- 
hmia],  or  any  other  tribunal,  into  utter  contempt  if 


I  failed  to  draw  the  conclusion  that  that  man  was 
acting  under  the  authority  of  Sir  Henry  Stracey  in 
doing  what  he  did.  It  would  be  utterly  impossible 
to  arrive  at  any  other  conclusion.  The  result  is 
that  I  shall  report  to  the  Speaker  that  bribery  was 
committed  ^t  this  election  by  this  man  Hardiment,^ 
who  was  the  agent  of  Sir  Henry  Stracey.  I  enter- 
tain as  little  doubt  as  I  can  entertain  upon  any 
question  that  that  is  a  correct  decision.  I  am  sure 
that  any  other  conclusion  would  stultify  this  or  any 
other  court. 


Allegations  —  Scrutiny  —  Costs  —  Vexation — Issues-^ 
31  j-  32  Vict,  c,  125,  ss.  43  and  i&^Procedttre, 

Sect.  48  o/  81  ^  S2  Vict,  c.  125  says  that  ij  a  judge 
report  that  bribery  has  been  committed  by  or,  vnth  the 
kkowfedge  and  consent  of  any  candidate,  the  election, 
if  he  has  been  elected,  shall  Oe  void,  ,and  he  shall  be 
punished  by  the  infliction  of  certain  specified  penalties. 
Sect,  46  (^  reference  to  sectM  of  17  (f  13  Vict,  c.  102) 
says  thai  if  a  dandidate  at  any  election  for  any  county, . 
dty,  or  borough  is' declared  guilbf  of  bribery,  ^.,  oy 
himself  or  his  agents,  he  sluUl  be  incapdhle  oj  being 
elected  or  sitting  in  the  present  Parliament  for  such 
cotrnty,  dty,  or  borough:' 

Held,  that  there  is  but  one  issue  under  these  sec  titms,  and 
that  aUhaugh  a  respondent  charged  vith  bribery  by 
himseff,  and  other  persons  on  hie  behaif,  succeed  in 
disproving  the  allegation  of  personal  bribery,  he  is  not 
entitled  to  his  costs  in  re^f>ect  of  that  part  of  the 
case. 

There  was  a  recriminatory  case  against  the  petitioner 
daiming  the  seat,  and  a  claim  for  a  scrutiny  on  the 
part  of  the  petitioner.  The  recriminatory  case  and 
the  scrutiny  were  abandoned  : 

Held,  that  the  respondent  must  bear  the  costs  of  the 
petitioner  relating  to  the  recriminc^tion,  and  that  the 
petitioner  must  bear  the  costs  of  the  re^tondent 
relating  to  the  claim  for  a  scrutiny. 

The  court  will  not  regard  vexation  as  an  element  to  be 
considered  in  the  apportionment  of  costs,         ' 

Votes  given  for  a  candidate  after  an  act  of  bribery  cotnr 
mitted  by  him  or  on  his  behalf  are  not,  qs  the  fudge 
was  assumed  to  have  laid  down,  and  as  stated  in  ike 
last  paragraph  of  the  head  note  to  this  report  at  7>.  615, 
ante,  mul  and  voi<i,  but  merely  unavailable  for  the 
purpose  of  his  flection,  his  status  qs  a  candidate  bdng 
annihilated  l»f  the  act  of  bribery.  The  votes  remcan 
as  good  to  be  struck  off  by  the  party  claiming  the 
seat. 

If  a  judge  sees  any  chance  of  getting  at  the  auarter 
whence  the  bribery  proceedea,  he  wiU  €uHoum  the  pro- 
ceecHngs  indefinitely  for  the  purpose  ofSnng  so. 

The  court  expects  thcU  in  a  case  of  scrutiny  the  opposite 
sides  will  agree  to  strike  off  votes  aSnittedly  bad; 
the  scrutiny  then  bdng  directed  to  OKertain  whether 
the  actual  bond  fide  majority  oj  the  respondent  can  be 
cut  down  so  as  to  give  the  petitioner  the  seat. 

Although  unseated  for  bribery  a  respondent  has  a  locus 
standi  on  a  scrutiny  for  the  purpose  qf  attempting  to 
defeat  the  claim  of  the  petitioner  to  the  seat. 

The  law  regards  a  voter  who  is  bribed  in  the  same 
manner  as  it  regards  a  briber.  The  voter  loses  his 
status  as  an  elector  the  moment  that  he  recdves  a 
bribe;  his  vote  is  cm  absolutely  nullity.  But  until 
that  is  established  his  vote  must  stand  as  it  appears  on 
the  pod-bock. 

His  Lordship,  addressing  Serjt.  Ballantine,  asked 
whether  he  deshred  to  proceed  with  the  scrutmy. 

BaBantine,  Sent— Certain  imputations  have  been 
cast  upon  Mr.  Tillett  arising  out  of  the  evidence 
that  has  been  supplied  to  my  learned  friend.    Mr. 
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Tillett  felt  it  doe  to  himBelf  that  those  impatations 
■hould  be  thoroughly  removed,  and  if  at  an  earlier 
period  of  the  inquiry  he  had  intimated  the  course 
which  I  now  propose  to  adopt,  it  might  haye  beeii 
supposed  that  he  did  so  with  a  view  to  erade  that 
inquiry.  As  an  inquiry  has  been  fully  made,  and 
most  satisfactorily  terminated,  I  am  now  in  a 
condition  to  say  that,  considering  the  impossibility 
of  obtaining  the  attendance  either  of  Hanliment  or 
Worledge,  who  were  persons  implicated  in  regard  to 
great  numbers  of  voters,  although  we  hare  evidence 
tiiat  would  dispose  probably  of  a  great  many  of  the 
votes  that  were  given,  yet  with  a  majority  against 
us  of  157,  neither  Mr.  Tillett's  means  nor  the  power 
we  have  in  our  hands  at  present  would  enable  us, 
with  anything  like  a  chance  of  success,  to  proceed. 
Under  these  circumstances,  I  hope  your  Lordship 
will  feel  that  we  have  done  our  best  in  striving  to 
obtain  the  evidence  of  those  persons  who  faAve 
bribed  a  large  number  of  voters,  and  so  to  dispose 
of  a  considerable  number  of  votes  at  once.  As  we 
have  not  succeeded  in  doing  so,  there  is  no  alterna- 
tive left  but  for  me  to  advise  my  client  that  the 
expense  would  probably  be  entirely  futile,  and  that 
the  result  would  not  place  him  in  the  position  which 
he  was  anxious  to  secure. 

Maxtot,  B.— This,  then,  will  be  the  end  of  the 
inquiry.  I  have  to  certify  to  the  Speaker  my  belief 
as  to  whether  corrupt  practices  have  existed  to  a 
considerable  extent  at  tnis  election.  Now,  I  really 
wish  to  have  some  further  evidence  upon  this  point. 
I  wish  to  know  what  was  done  at  other  public- 
houses.  I  cannot  believe  that  these  three  were 
the  only  public  houses  where  corruption  was  going 
on.  I  do  not  want  myself  to  initiate  inquiries, 
but  I  have  a  strong  impression  upon  my  mind  that 
there  was  considerable  corruption  during  the  after- 
noon of  that  day  in  Norwich ;  and  I  am  certain  that 
there  exist  the  means  of  giving  me  information  upon 
the  subject.  I  have  no  more  doubt  than  I  have  of 
my  own  existence,  that  there  were  two  agencies  at 
work  during  the  election—an  honest  and  a  dis- 
honest agency.  Possibly  the  result  here  may  be 
the  same  as  that  which  has  taken  place  at  xar- 
mouth.  I  have  also  to  report  the  names  of  persons 
who  have  been  bribed,  and  have  been  guilty  of  cor- 
rupt practices.  I  shall  merely  return  to  the  SpeiULer 
the  names  of  those  persons  who  themselves  swore 
that  they  were  bribed,  so  that  there  can  be  no  mis- 
take about  it. 

Kieane, — ^Your  Lordship  is  called  upon  by  the  43rd 
section  to  decide  as  to  the  costs  of  the  petition. 

Mabtih,  B. — ^Yes ;  the  costs  will  follow  the  event. 

iSM/iosAL— Your  Lordship  states  that  the  costs  are 
to  follow  the  event.  There  is  one  very  serious  part 
of  this  matter,  in  which  Mr.  Tillett  has  failed  and 
we  have  succeeded,  and  I  submit  that  we  ought  to 
have  the  costs  with  regard  to  that  part. 

Mabtik,  B. — ^The  costs  to  which  the  petitioner  is 
entitled  are  those  which  have  been  inciured  by  him 
in  respect  of  showing  his  own  freedom  from  bribery 
of  eveiy  kind,  and  showing  that  there  was  bribery 
for  which  Sir  Henry  Stracey  was  responsible. 

i2t>dbe/^— Imputations  have  been  cast  upon  Sir 
Henry  Stracey  which  have  utterly  failed,  and  he 
ought  to  have  his  costs  in  regard  to  them.  Ought 
he  not  to  have  the'costs  that  he  has  been  put  to  in 
defending  himself?  I  do  not  see  upon  what  prin 
dple  he  is  to  be  denied  those  expenses. 

Mabtin,  B. — If  you  desire  to  hear  my  reason,  I 
will  tell  you.  I  am  satisfied  that  there  were  a 
great  many  bribed  votes  given  on  behalf  of  Sir 
Henry  Strac^,  all  of  which  would  go  off. 


BodteelL-^TbAt  may  be  so,  but  it  does  not  affect 
the  issue.  It  may  be  in  equity  your  Lordship  may 
determine  that  it  does  affect  the  issue,  but  let  us 
look  at  the  broad  principle  of  the  costs  following 
the  event.  Suppose  the  petition  merely  alleged 
that  there  was  personal  bribery  so  as  to  bring  Sir 
Henry  Stracey  within  the  48rd  section,  and  suppose 
we  had  failed,  I  cannot  understand  upon  what  prin- 
ciple, looking  at  it  as  a  dry  question  of  law,  he 
should  not  have  his  costs  in  regud  to  the  matter  in 
which  he  succeeds. 

BaScaUine,  Serjt.— I  should  like  to  say  a  word 
upon  the  subject.  There  is  only  one  issue  in  this 
case.  [Martin,  B.— You  claim  the  seat.]  That  is 
not  the  ground  upon  which  my  friend  puts  it.  ^  Ko 
one  can  say  that  Uus  proceeding  has  been  vexatious 
when  the  number  of  persons  bribed  by  Hardimenfc  is 
taken  intoconsideration.  Theonly  ground  upon  which 
costs  could  be  given  against  the  petitioner  would 
be  that  there  had  been  anything  vexatious  in  asking 
for  the  scrutiny.  [Mabtdt,  B.— I  do  not  look  at  the 
matter  with  regard  to  the  vexation ;  I  think  that  is 
not  the  true  test.  I  do  not  see  anything  vexatious 
in  the  conduct  oi  anyone.] 

EodwdL — Suppose  there  had  not  been  a  word 
about  agents  in  any  part  of  the  petition,  and  nothing 
with  regard  to  recriminatory  evidence.  Upon  the 
evidence  given.  Sir  Henry  Stracey  has  succeeded. 
What  would  be  the  decision  of  the  judge  in  such  a 
case?  [Mabtdt,  B.— Do  you  think  Sir  Henry  has 
succeeded  ?  Do  you  consider  that  there  are  separate 
issues  upon  the  48rd  and  46th  sections  ?]  That  is 
my  view.  [Mabtin,  B.— I  do  not  think  there  are 
two  issues.  I  think  there  is  only  one.]  Perhaps 
your  Loidsidp  will  turn  it  over  in  your  mind.  Sir 
Henry  Stracey  has  been  put  to  enormous  expense  in 
regard  to  this  scrutiny,  and  in  preparing  himself  to 
meet  the  charges  whidi  have  been  brought  against 
him,  and  now  those  charges  are  withdrawn.  There 
is  nothing  within  their  knowledge  now  that  they 
did  not  know  six  days  ago.  I  consider  it  is  a  sepa- 
rate issue,  a  separate  inquiry  altogether.  They  have 
withdrawn  it  under  good  advice  no  doubt,  but  with 
the  same  knowledge  of  the  facts  that  they  had 
before.  They  have  put  the  law  in  motion  at  their 
own  periL 

Sleigh^  Seijt^Pemiit  me  to  say  that  Sir  Henry 
Stracey  has  not  merely  been  put  to  a  considerable 
expense  in*  defending  himfelf  against  the  scrutiny, 
but  also  in  fortifying  himself  wth  regard  to  votes 
that  he  would  endeavour  to  strike  off  on  the  other 
side. 

BaManiinAf  Serjt. — Sir  Henry  Stracey  having  been 
unseated,  he  has  no  further  interest,  he  has  no  loau 
Mtandi  here. 

Rodwdl, — ^That  is  not  so ;  I  remember  the  Peter- 
borough case,  in  which  Mr.  Whalley  was  unseated. 
I  appeared  for  Mr  Hankey  in  that  case.  The  ques- 
tion was  raised  there.  The  majority  must  be 
knocked  off  vote  by  vote. 

Mabtin,  B. — ^Is  not  Sir  Henry  Stracey  a  respond- 
ent in  respect  of  every  matter  that  you  charge  in 
your  petition,  and  in  respect  of  every  claim  yon 
make  in  your  petition ;  and  has  he  not  a  right  as 
having  been  a  candidate,  though  he  may  be  unable 
to  protect  his  own  seat,  to  show  that  you  are  not 
entitled  to  it? 

BaUantine,  Serjt.— If  we  begin  a  scrutiny,  there 
can  be  no  doubt  of  Sir  Henry  Stracey's  position. 
I  apprehend  after  he  is  unseated  the  matter  termi- 
nates. 

BodwtU. — ^You  are  under  the  greatest  misappreben- 
sion. 
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MAsmr,  B.— The  matter  is  terminated  so  far  as 
that  Sir  Henry  Straoey  has,  by  hit  agent,  been 
guilty  of  an  act  which  the  law  declares  incapaci- 
tates him  to  sit  in  Parliament.  It  is  idleged  against 
Mr  Tillett  that  he  committed  a  similar  act.  If  he 
hadf  then  he  would  be  incapable  of  sitting  in  Par- 
liament Sir  Henry  Stracey  has  failed;  but,  to 
entitle  Mr  Tillett  to  sit,  he  roust  show  that  he  had 
a  majority  of  legal  votes.  Every  bribed  vote  would, 
of  course,  be  struck  off,  and  every  vote  admitted  by 
mistake  would  also  be  struck  off.  I  expect  that 
both  sides  would  meet  and  agree  that  certain  votes 
should  be  struck  out,  and  that  the  scrutiny  would 
be  in  order  to  ascertain  whether  Mr.  Tillett  could 
cut  down  the  actual  majority  which  Sir  H.  Stracey 
had.  He  would  not  be  entitled  to  the  seat  until  he 
did  that.  The  law  is  equally  clear  with  regard  to 
voters  as  it  is  with  regard  to  candidates.  A  bribee 
who  has  voted  loses  his  status,  and  his  vote  is  an 
absolute  nullity ;  but  untU  that  is  established  his 
vote  must  stand  as  it  appears  upon  the  poll-book. 
If  this  matter  were  gone  into  I  should  expect  that 
the  parties  on  both  sides  would  meet  with  a  view  to 
saving  trouble  and  expense,'and  agree  upon  all  votes 
that  were  clearly  all  corrupt,  fighting  those  that 
were  doubtful.  It  seems  to  be  thought  that  because 
an  agent  of  Sir  Henry  Stracey  committed  bribery 
at  three  o'clock  in  the  afternoon  of  the  polling  day, 
thereupon  every  vote  for  Sir  H.  Stracey  after  that 
should  be  struck  off.  That  is  not  correct.  Am  I  to 
consider,  with  regard  to  both  of  you,  that  this 
inquiry  is  now  at  an  end  ? 

BaUantine,  Sent.— Certainly.  I  would  ask  your 
Lordship  to  reaa  the  section  of  the  Act  of  Parlia- 
ment. I  contend  that  our  seeking  the  seat  was  rea- 
sonable under  the  circumstances;  and  being  a 
reasonable  thing  for  us  to  do,  and  the  issue  with 
regard  to  the  unseating  of  Sir  Henry  Stracey,  the 
main  issue,  being  in  our  favour,  the  costs  ought  to 
follow  the  event. 

MjLRTiN,  B.— I  think  you  ought  not  to  get  your 
costs  as  applicable  to  the  scrutiny;  whe^er  you 
ought  to  pay  Sir  Henry  Stracey*s  costs  is  a  matter 
I  will  consider. 

JRodweH — ^The  expenses  of  the  scrutiny  have  been 
brought  upon  us  by  the  mode  in  which  the  petition 
is  framed,  which  made  it  obligatory  upon  Sir  Henry 
Stracey  to  defend  himself.  If  a  heavy  penidtyis 
inflicted  upon  Sir  Henry  Stracey  with  respect  to 
the  issue  in  which  he  has  failed,  I  cannot  under- 
stand why  he  should  not  have  his  costs  with  regard 
to  the  point  on  which  he  has  succeeded,  and  his 
opponent  has  failed. 

Mabtui,  B. — I  understand  you.  All  I  can  tell 
Tou  is,  I  will  speak  to  my  brother  Blackburn  or  my 
brother  Willes  on  the  subject  before  I  come  to  a 
conclusion.  I  will  not  say  that  I  have  conclusively 
made  up  my  mind  on  the  subject.  I  will  consult 
grobably  both  those  learned  judges— certainly  one. 
Tou  may  depend  upon  it  that  the  question  of  costs 
shidl  have  ihe  fullest  consideration.  I  expected 
that  if  a  scrutiny  took  place  some  light  would  be 
thrown  upon  the  bribery  that  has  occurred,  and  if 
I  saw  the  means  of  getting  at  the  quarter  whence 
the  money  was  supplied,  I  would  adjourn  this  case 
to  any  extent  to  get  at  it.  The  question  I  have  re> 
served  for  further  consideration,  in  addition  to  the 
question  of  costs,  is,  whether  or  not  I  shall  report 
that  there  is  reason  to  believe  that  extensive  bribery 
prevailed  in  Norwich  during  the  last  election.  If  I 
do,  probably  the  result  will  be  that  a  commission 
will  inquire  into  the  matter.  It  could  be  very 
easily  done.  It  will  only  be  necessary  to  take  the 
names  in  the  poll-books  from  half -past  one  till  the 
end,  and  then  they  will  be  able  to  take  every  votcv 


and  possibly  get  the  history  of  it  Such  an  inquiry 
might  possibly  lead  to  the  disfranchisement  of  the 
city. 

The  learned  judge  subsequently  communicated 
his  decision  to  the  attorneys  and  agents  on  both 
sides,  which  is  as  follows:  It  is  ordered  by  this 
court  that  the  costs,  charges,  and  expenses  of  and 
incidental  to  the  said  petition  and  the  proceedings 
consequent  thereon,  so  far  as  relates  to  the  deter- 
mination and  proof  that  Sir  Henry  Josias  Stracey 
was  not  duly  elected,  and  so  far  as  relates  to  the 
recrimination  against  Mr.  Jacob  Henry  Tillett, 
under  sect.  68  of  the  said  Act,  be  defrayed  and  paid 
by  the  respondent  to  the  petitioner ;  and  that  the 
costs,  chaiges,  and  expenses  of  the  respondent  in 
meeting  the  claim  that  the  petitioner  was  duly 
elected  and  ought  to  have  been  returned,  be  paid  by 
the  said  petitioner  to  the  said  respondent 

Agents  for  the  petitioner,  Aahwrst,  Morris^  and  Co^ 
6,  Old  Jewry. 

Agents  for  the  respondent,  T.  Knox  Hobnetf 
London,  and  J.  S.  Skipper,  Norwich. 
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Reported  hy  F.  O.  Obuvp.  Esq.,  Barri8ter-«t-Law. 

THE    BOROUGH    OF    LONDONDERRY 
PETITION,  (o) 

Mondcoft  Jan.  4, 1869. 
(Before  Ksooh,  J.) 

Parhamentary   Elections   Act — Particulars — Bribers 

andhribed. 

Upon  an  applicaticn  hy  respondent  for  information  cour 
ceming  the  charges  made  in  the  petition : 

Held,  that  three  dags  before  trial  partiadars  must  be 
given  of  those  alleged  to  have  bribed,  as  weil  as  of 
those  alleged  to  have  been  bribed  or  uncktlg  influenced, 
and  that  within  six  dags  of  the  date  of  the  order 
partiadars  must  be  given  of  the  charges  contained  in 
the  general  expressions  contained  in  the  petition. 

The  decision  qf  Willes,  J.  in  the  Salford  Petition,  19 
L.  T.  Rqt.  N.  &  hQO,foaowed  and  extended. 

This  was  a  motion  for  particulars  made  by  Butt, 
Q.  C.  on  behalf  of  the  respondent  The  particulars 
he  sought  were  the  names  of  the  persons  who  were 
alleged  to  have  bribed  or  been  bribed  during  the 
election,  the  names  of  those  who  were  unduly  in- 
fluenced, and  by  whom  the  offence  was  committed, 
and  information  in  support  of  the  allegation  respect- 
ing the  convevance  of  voters  to  the  poll.  He  read 
the  affidavit  of  Mr.  Dowse,  the  respondent,  in  which 
the  latter  denied  that  the  offences  alleged  in  the 
petition  to  have  been  committed  by  him  or  by  his 
agents  were  committed  with  his  knowledge  or 
acquiescence,  or,  as  he  believed,  at  alL  No  denial 
could,  in  the  opinion  of  counsel,  be  more  clear  and 
distinct  than  was  this,  of  the  committal  of  any 
corrupt  practices  whatever.  Mr.  Dowse's  affidavit 
was  corroborated  by  Mr.  Forrest  Reid,  who  acted 
as  his  conducting  agent,  aod  who  stated  that  he 
had  read  Mr.  Dowsers  affidarit,  and  that,  to  the  best 
of  his  knowledge,  he  believed  its  contents  to  be  true. 
He  would  call  the  attention  of  his  Lordship  to  the 
decision  of  Willes,  J.  in  the  case  of  the  Salford 
Petition,  reported  in  the  Law  Timbs  of  Saturday 
last  (19  L.  T.  Rep.  N.  S.  500).  A  similar  decision 
to  that  referred  to  had  been  given  by  the  Scotch 
judges,  after  consultation  with  those  in  England. 
The  order  of  Willes,  J.  was  stated  to  have  been  that 

(a)  Adapted  from  the  Irith  Law  Timet  by  F.  O.  Cbctiip,  Esq. 

Barrister-at-Lftw .  ^ 
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particulars  conoemiDg  petitiona  in  which  treating, 
&c,  was  alleged  to  have  been  committed,  should  be 
given  three  days  before  the  trial.  If  the  £aw 
Times  correctly  reported  this  decision,  he  thought 
it  was  open  to  some  amendment.  It  had  been  made 
the  subject  of  comment  in  the  newspapers,  and  was 
looked  upon  as  somewhat  important.  He  did  not 
know  why,  but  in  the  judgment  given  by  Willes,  J. 
there  was  no  order  made  about  bribery,  although 
there  was  an  allegation  of  bribery  in  the  case,  and  a 
motion  made  concerning  it.  It  was  for  this  reason 
that  he  was  disposed  to  think  the  Law  Timbs  had 
misreported  the  matter. 

KsooB,  J.,  said  he  had  a  copy  of  the  Law  Tdcbs 
before  him,  and  it  was  stated  in  an  article  as 
Willes,  J.'s  decision,  that  where  briber,  treating, 
Ac,  wetB  charged  in  the  petition,  particulars  should 
be  given  three  days  before  the  day  appointed  for 
the  trial ;  and  that  where  it  was  stated  in  general 
terms  in  the  petition  that  corrupt  practices  hiul  been  ■ 
^rpetrated,  particulars  as  to  what  specific  kind  of 
corrupt  nractices  was  complained  of  should  be  given 
<tn  four  days  after  the  making  of  the  order. 

BuH,  Q.  C.  thought  there  ought  to  be  some  vari- 
ance in  the  present  decision  as  compiu^  with  the 
one  quoted  by  his  Lordship.  That  order  did  not 
give  the  names  of  the  parties  who  bribed,  and  con- 
sequently, in  his  opinion,  did  not  meet  tibe  justice 
of  the  case. 

Keooh,  J.,  said  that  in  the  House  of  Commons, 
the  names  both  of  bribers  and  the  persons  bribed 
were  given. 

Butt,  Q.  C.  said  he  would  be  perfectly  satisfied 
with  an  order  to  the  effect  that  they  should  have 
notice  three  days  before  the  trial,  and  he  thought  it 
might  be  better  to  make  an  order  that  the  notice 
should  be  given  for  three  dear  days  in  Derry.  They 
were  also  entitled  to  have  particulars  and  names 
concerning  the  undue  influence  and  denunciations 
alleged  to  have  been  exercised  and  made  by  Roman 
Catholic  priests  on  Mr.  Dowse's  behalf,  and  that 
the  names  of  persons  who  acted  as  agents  in  treat- 
ing electors  should  also  be  given. 

The  arguments  in  support  of  the  application 
having  been  concluded, 

Macdonowh,  Q.  C,  for  the  petitioner,  said  he 
would  beg  leave  to  ask  his  Lordship  not  to  do  any- 
thing which  would  derogate  from  the  decision  made 
in  the  Drogheda  case,  and  he  was  sure  his  Lordship 
would,  on  reflection,  adhere  to  it.  He  was  not  fur- 
nished with  any  affidavit  affecting  the  application, 
and  he  could  only  suggest  that  with  respect  to  cer- 
tain parts  of  the  application,  they  were  carried  too 
far  by  counsel  on  the  other  side.  He  read  a  dupli- 
cate of  the  original  decision  of  Willes,  J.,  in  the 
Sal  ford  case,  which  he  had  obtained  from  London. 

Kbooh,  J.,  said  the  copy  of  the  decision  in  ques- 
tion was  substantially  the  same  as  that  which  he 
had  read  from  the  Law  Tdceb. 

Macdonoughf  Q.  C,  agreed  that  it  was,  and  said 
he  would  acquiesce  in  his  Lordship's  order  on  the 
application,  and  he  would  take  care  not  to  pass 
beyond  the  principles  laid  down  in  that  of  Willes,  J. 
He  had  heard  a  remark  made  by  Mr.  Butt  from 
which  he  totally  dissented,  namely,  that  they  should 
give  the  names  of  the  persons  bribed,  and  also  of 
the  agent  who  committed  the  bribery.  His  Lord- 
ship would  see  that  there  was  no  such  order  in  the 
decision  before  him. 

Keooh,  J,    It  may  not  have  been  asked  for  ;  but 


it  was  the  invariable  practice  before  committees  of 
the  House  of  Commons,  y  ou  will  find  it  is  one  of 
the  resolutions  of  the  committees. 

Keooh,  J.,  made  an  order  that  the  petitioners 
should,  three  days  before  the  day  appointed  for  the 
trial,  give  to  the  master,  and  to  the  respondent  or 
his  agent,  particulars  in  writing,  containing  the 
names  of  all  persons  alleged  to  have  been  bribed, 
and  also  of  those  who  were  alleged  to  have  adminis- 
tered bribes,  and  of  those  alleged  to  have  been 
unduly  influenced ;  and  that  the  petitioners  should 
give  to  the  same  parties  as  above  referred  to,  six 
days  after  making  of  the  order,  particulars  relating 
to  the  specific  chu ges  contained  in  the  general  ex- 
pression in  the  petition  which  stated  that  the  sitting 
member  or  his  agents  were  guilty  of  corrupt  prac- 
tices. 

Agent  for  the  petitioners,  HoffdoL 

Agent  for  the  respondent,  J.  MacSheeh/, 


BRADFORD  ELECTION  PETITION. 

(Before  Masun,  B.) 

ParUeulars — SqHxraU  UsU. 

Th^  persons  bribed  and  treated  were  given  in  one  Uet  and 
an  application  for  further  particulars  was  refused 

In  the  matter  of  this  petition  the  usual  order 
for  particulars  had  been  made.  The  particulars 
furm^ed  consisted  principally  of  two  long  lists, 
one  of  persons  bribed  and  treated,  the  oti^er  of 
persons  unduly  influenced. 

S,  Pope  applied  on  behalf  of  the  respondent  for 
further  particulars.  The  names  of  persons  bribed 
and  treated  should  be  given  in  separate  lists. 

JeiiM,  for  the  petitioner,  contended  that  the  list 
was  sufficient  It  was  not  always  possible  to 
determine  whether  a  person  had  been  bribed  or 
treated.  It  was  very  probable  that  all  tha.t  could 
be  done  in  the  way  of  giving  further  particulars 
would  be  to  copy  the  list  out  twice,  and  give  them 
under  the  two  different  heads. 

Martin,  B.,  thons^t  the  particulars  amply  suffi- 
cient, and  dismissed  the  summons. 

Agents :  Van  Sandau,  Oummingf  and  Sons;  Baxter^ 
Rose,  and  Norton, 


OOUBT  OF  COMMOK  PLEAS. 

Beportedby  W.  Gbahax  and  M.  W.  McKki.mb,  Baqrs., 
Banisten-at'IiBw. 


Tuesday,  Dee.  1,  1868. 

The  Boaad  of  Wobks  fos  the  Wahdswobxh 
District  (apps.)  v.  Hall  (resp.) 

Metropolis  Local  Management  Acts  Amendment  Act 
1862  (26  j-  26  Vict.  c.  102),  s.  7^— General  Une  oj 
buildings  —  Certificate  of  superintending  architect — 
Effect  of  and  when  to  oe  given-^  Jurisdiction  of  Iks 
magistrate. 

By  the  Metropolis  Management  Amendment  Act  1862 
(25  ^  26  Vict.  c.  102),  s.  75,  it  is  enacted  that  no 
building,  Jic.,  shaU  without  the  consent  qf  the  Metro- 
politan Board  of  Work^  be  erected  bofond  **the 
general  line  <if  Imldings  in  anu  street,  frc^  fueh  general 
Une  of  buildings  to  be  decided  by  the  mmeriniending 
architect  of  the  Metropolitan  Board  of  Works  for  the 
time  being"  and  that  on  compkdnl  by  the  vestry  or 
district  board  of  works  before  a  justice  the  fustics 
shall,  if  the  compkdnt  be  proved  to  hie  satisfactiim, 


MAGISTRATES'  OASES. 


843 


C.  P.]    The  Boabd  of  Wobes  fob  tbb  Wahbswobth  Dibtbiot  (appe.)  v.  Hall  (resp.)     [C.  P. 


order  to  mudi  of  the  building^  JY^,  as  is  beyond  the 
general  lint  to  be  pulled  doum.  The  respondent  was 
stanmoned  under  this  section,  and  it  appeared  that  the 
architect  had  not  determined  the  general  line  at  the 
time^  the  building  was  erected,  but  that  he  jave  his 
certificate  before  the  summons  was  issued.  The  magis- 
trate found  as  a  fact  thai  the  general  Hue  qfbuitdSn^s 
as^  determined  mf  the  architect  was  the  general  hne 
within  the  meaning  of  the  Act,  and  that  ihe  responcknt 
had  erected  his  buiidina  beyond  such  line,  out  dis- 
missed the  summons  on  the  ground  that  the  general  line 
was  not  determined  by  the  arcldtect  until  after  the 
huikKng  was  erected. 

Heldy  that  it  was  immaterial  when  the  architect  deter- 
mined the  general  Hne,  so  long  as  he  did  so  brfore  the 
hearing  before  the  maaistrate,  and  that  if  a  person 
without  the  consent  of  the  Metropolitan  Board  built 
near  the  bne  of  buildings,  he  did  so  at  hisparH,  and 
nntst  take  the  consequences  if  it  a/ierwards  twmed  out 
thai  he  had  built  beyond  the  general  Hne, 

The  Vestry  of  St.  George's,  Hanoyer-square  v.  Spar- 
row, 16  a  R,  N,  S.,  209  ;  10  L.  T.  Itep.  N.  8.  604, 
and  Bauman  v.  The  Vestry  of  St.  Pancras,  L,  R^. 
2  Q.  B,  628,  commented  on  and  explained. 

This  was  a  case  stated  by  a  metropolitan  police 
magistrate  under  the  20  &  21  Yict.  c  43. 

Cass. 

The  respondent  appeared  on  the  6th  June  1867 
before  me,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  sitting  at  the  police 
court  at  Wandswortl^  within  the  metropolitan 
police  district,  to  answer  the  complaint  of  Arthur 
Alexander  Corsellis,  clerk  to  and  on  behalf  of  the 
aboye-named  appellants,  that  the  respondent  had, 
without  the  consent  in  writing  of  the  Metropolitan 
Board  of  Works,  unlawfully  erected  certain  buildings 
beyond  the  general  line  of  buildings  in  a  street 
called  the  Wandsworth-road,  such  line  of  buildings 
not  exceeding  50  feet  from  the  highway,  contrary 
to  the  statute  25  &  26  Vict  c.  102,  s.  75. 

It  was  proyed  before  me  that  the  respondent  had , 
in  the  month  of  May  1867,  but  before  the  13th  day' 
of  the  same  month  of  May  erected  a  building 
on  part  of  the  garden  in  front  of  Thurlow-cottage, 
situate  in  Wandsworth-road,  Clapham,  and  beyond 
the  general  line  as  determined  by  me  of  buildings 
forming  a  row  of  houses  on  the  south-eastern  side  of 
Wandsworth-road,  between  Matrimony-place  and 
the  railway  abutment  of  the  London,  Chatham,  and 
Doyer  RaUway.  It  was  also  proved  before  me  that 
the  superintending  architect  to  the  Metropolitan 
Board  of  Works  had  on  the  said  13th  May  1867, 
decided  the  general  line  of  buildings*in  the  said  row 
of  houses  in  which  the  said  buildings  so  complained 
of  was  situate;  and  I  was  of  opinion  that  the 
general  line  of  buildings  so  decided  by  the  said 
superintending  architect,  was  the  general  line  of 
buildings  in  the  row  of  houses  in  which  the  building 
complained  of  was  erected.  And  it  was  further 
proved  before  me  that  the  building  so  complained  of 
was  erected  beyond  such  general  Une  of  buildings. 

It  was  then  contended  on  behalf  of  the  respon- 
dent that,  inasmuch  as  the  said  superintending 
architect  to  the  Metropolitan  Board  of  Works  had 
not  decided  the  said  general  line  of  buildings  before 
tiie  building  complained  of  was  erected,  therefore, 
the  respondent  had  not  violated  the  section  of  the 
statute  before  referred  to,  and  that  I  had  no  power 
to  order  the  demolition  thereof ;  and  I,  being  of 
such  opinion,  declined  to  make  any  order  in  the 
matter. 

Whereupon  the  appellants,  being  dissatisfied  with 
my  judgment  in  point  of  law,  requested  me  to  state 
this  case  for  the  opinion  of  tins  honourable  court. 

If,  therefore,  the  court  shall  be  of  opinion  that 
imder  the  circumstaaces  aforesaid  I  had  power  to 


order  the  demolition  of  the  said  building,  then  this 
case  iiB  to  be  remitted  to  me  in  order  that  I  may 
make  the  necessary  order  for  the  demolition 
thereof,  otherwise  the  said  complaint  is  to  be 
considered  as  dismissed.  Signed,  ftc. 

By  the  Metropolis  Local  Management  Acts 
Amendment  Act  (26  &  26  Vict.  c.  1D2)  sect.  76,  it 
is  enacted  that  no  building,  structure,  or  erection 
shall  without  the  consent  in  writing  of  the  Metro- 
politan Board  of  Works  be  erected  beyond  the 
general  line  of  buildings  in  any  street,  place,  or  row 
of  houses  in  which  the  same  is  situate,  in  case  the 
distance  of  such  line  of  buildings  from  the  highway 
does  not  exceed  fifty  feet,  or  within  fifty  feet  of  the 
highway,  when  the  distance  of  the  Une  of  buildings 
therefrom  amounts  to  or  exceeds  fifty  feet,  not* 
withstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway,  such 
general  line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metropolitan  Board 
of  Works  for  the  time  being;  and  in  case  any 
building,  structure,  or  ereetion  be  erected,  or  begun 
to  be  erected  or  raised  without  such  consent  or 
contrary  to  the  terms  and  conditions  on  which  the 
same  may  have  been  granted,  it  shall  be  lawful  for 
the  vestry  of  the  parish  or  the  Board  of  Works 
for  the  district  in  which  such  building  or  erection  is 
situate,  to  cause  to  be  made  complidnt  thereof  be- 
fore a  justice'of  the  peace,  who  shaU  thereupon  issue 
a  summons  requiring  the  owner  or  occupier  of  the 
premises,  or  the  builder  or  person  engaged  in  any 
work  contrary  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  sunmions  to 
answer  sudi  complaint ;  and  if  at  the  time  and  plaoe 
appointed  in  such  summons  the  taid  complaint  shall 
be  proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justice  shall 
make  an  order  in  writing  on  such  owner  or  occupier, 
builder,  or  person  direc^ng  the  demolition  of  any 
such  building,  or  erection,  or  so  much  thereof  as 
may  be  beyond  the  said  general  line  so  fixed  as 
aforesaid,  within  such  time  as  such  justice  shall 
consider  reasonable,  and  shall  also  make  an  order 
for  the  payment  of  the  costs  incurred  up  to  the  time 
of  hearing ;  and  in  default  of  the  building  or  erec- 
tion complained  of  being  demolished  within  the 
time  limited  by  the  said  order,  the  said  vestry  or 
board  shall  forthwith  enter  the  premises  to  which 
the  order  relates  and  demolish  the  building  or  erec- 
tion complained  of,  and  do  whatever  may  be  neces- 
sary to  execute  the  said  order,  and  may  also  remove 
the  materials  to  a  convenient  place,  and  subse- 
quently sell  the  same,  as  they  think  fit;  and  all 
expenses  incurred  by  the  said  vestry  or  board  in 
carrying  out  the  said  order,  and  in  disposal  of  the 
said  materials  may  be  recovered  by  the  said  vestry 
or  board  from  the  owner  or  occupier  of  the  said 
premises,  or  the  builder  or  person  engaged  in  the 
work,  either  by  action  at  law,  or  in  a  sammary 
manner  before  a  justice  of  the  peace,  at  the  option 
of  the  said  yestry  or  board,  in  manner  provided  by 
the  227th  section  of  the  first  recited  Act  as  to  the 
recovery  of  penalties. 

Frands,  for  the  appelant,  cited 
The  Metropolis  Local  Management  Aots  Amend- 
ment Act  1862  (25  &  26  Viot.  o.  102),  s.  75; 
Baunum  v.  The  Vestry  of  St,  Pancras,  L.  Bep.  2 

Q.  B.  528 ; 
TJie  Vestry  of  St.  Qeorge'Sy  Hanover-square    v. 
8parr(yw,  10  C.  B.,  N.  S.  209  ;  10  L.  T.  Bep.  N.  S. 
504, 
and  contended  that  those  cases  in  effect  decided  the 
present  question,  and  that,  even  though  the  archi- 
tect had  not  fixed  the  general   line,  if  a  person 
built  so  near  the  line  of  buildings  as  to  be  in  danger 
of  being  beyond  the  general  line  it  was  his  duty  to 
obtain  the  consent  of  the  board. 
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Warton,  for  the  respondent,  contended  that  as 
the  **  general  line  '*  existed  only  in  imagination,  the 
respondent  could  not  be  convicted  of  building 
beyond  it,  and  that  Sparrou^s  case  in  this  court  sup- 
ported this  contention,  and  was  a  better  authority 
than  jBaiifRan'«  case  in  the  Queen's  Bench.  [Willes,J. 
— ^In  Bmanan'B  case  there  certainly  was  a  mis-state- 
ment of  what  this  court  said  in  Sparrovfa  case,  as 
they  did  not  say  that  the  magistrate  was  to  fix  the 
line,  and  that  if  it  was  over  the  line  fixed  by  the 
magistrate,  but  not  oyer  the  line  fixed  by  the  archi- 
tect, he  could  conyict ;  but  in  BaumcstCs  case  it 
seems  to  have  been  thought  that  this  court  had  held 
that  if  the  building  was  beyond  the  magistrate's 
line,  but  not  beyond  the  architect's,  he  was  to  oon- 
▼ict] 

FrcauM  in  reply. 

WiLLES,  J. — ^It  is  impossible  to  get  over  the  pro- 
yisions  of  the  statute  which  we  are  to  construe 
according  to  the  rule  laid  down  in  Spmrou^a  case, 
or  by  one  or  more  of  the  judges  in  baunuaCs  case. 
The  statute  was  passed  in  order  to  provide  for 
uniformity  in  street  architecture,  and  it  lays  down 
in  effect  that  a  person  who  erects  a  building  within 
the  limits  of  the  Act,  unless  he  obtains  the  consent 
of  the  Metropolitan  Board  of  Works,  shall  at  his 
peril  keep  within  the  general  line  of  frontage ;  and 
It  goes  on  to  say  that  such  general  line  shall  be  settled 
by  the  architect,  and  if  a  building  is  erected  without 
the  consent  of  the  board,  and  beyond  that  general 
line,  proceedings  may  be  taken,  and  the  magistrate 
may  convict  if  the  building  is  found  by  him  to  be 
beyond  the  general  line  so  fixed.  The  result  is, 
that  a  person  who  erects  a  building  which  is  in 
peril  of  being  considered  beyond  the  general  line, 
is  subject  to  the  inconvenience  of  being  obliged  to 
Uike  down  that  building,  and  though  that  is  a  hard- 
ship on  the  individual  to  be  so  obliged  whether  by 
the  subsequent  decision  of  the  architect,  or  of  the 
architect  confirmed  by  the  magistrate  as  thrown 
out  in  SpcBrroufi  case,  yet  that  hardship  is  tolerated 
for  the  general  public  convenience  and  to  prevent 
an  eyesore.  It  is  not  necessary  therefore  to  go 
further  in  the  decision  of  this  case,  as  here  the 
magistrate  has  arrived  at  the  conclusion  that  the 
line  as  laid  down  by  the  architect  was  correctly 
laid  down,  and  therafore  both  Uie  architect  and 
the  magistrate  decided  against  the  person  who 
erected  the  building,  that  it  was  outside  the 
"  general  line."  It  will  not  do  to  suggest  that  the 
"  general  line  "  is  merely  an  imaginary  line ;  it  is 
imaginary  in  one  sense,  but  on  the  other  hand  it  is 
not  merely  imaginary,  but  it  is  a  matt^  of  judg- 
ment where  the  line  falls ;  and  unless  the  occupier 
exercises  a  correct  judgment,  to  be  decided  by  the 
authorities  or  one  of  them,  or  has  the  consent  of  the 
metropolitan  board,  his  building  must  be  pulled 
down.  Therefore  it  is  unnecessary  to  go  into  the 
question  whether  the  view  of  the  three  judges  in 
Sparrow's  case  or  the  two  in  Bauman*8  case  was 
nght.  It  is  proper,  however,  to  observe  that 
Shee,  J.  says,  in  BrnmaxCs  case  (at  p.  538),  "It 
does  not  seem  to  me  that  in  so  deciding  we  are 
necessarily  in  confiict  with  the  Court  of  Common 
Pleas.  In  the  case  before  that  court  the  line  had 
been  ascertained  by  the  architect,  and  the  magis- 
trate declined  to  accept  that  line^  but  thought  that 
another  line  would  have  been  more  proper,  and  he 
refused  to  make  any  order  both  on  that  ground  and 
because  he  thought  "  the  thing  "  was  not  an  erection 
within  the  meaning  of  the  section ;  and  the  court 
held  that  he  was  not  bound  to  make  an  order. '  The 
question  in  BnumavCs  case  was  rather  a  question  as 
to  whether  the  certificate  of  the  architect  was 
given  in  time,  but  in  Sparrow's  case  it  was 
assumed    that   that  made  no  difference,  and  one 


motive  for  holding  that  the  opinion  of  the  architect 
was  not  conclusive  against  tiie  building  owner,  was 
in  part  founded  on  the  injustice  of  binding  a  man 
by  a  decision  which  he  could  not  be  heard  againat 
or  appeal  against,  and  which  was  pronounced  ex 
post  facto.  Therefore,  both  those  cases  are  against 
the  respondent  as  to  the  time  when  the  certificate 
of  the  ardiitect  may  be  given.  It  is  not  disre- 
spectful to  add  that  the  opinion  of  the  Court  of 
Common  Pleas  in  Sparrow's  case  was  misappre- 
hended by  the  judges  of  the  Court  of  Queen's 
Bence  in  BaumaiCs  case,  as  it  is  said  by  one  of  the 
judges  at  least  (Cockbum,  C.  J.,  at  p.  582),  that 
« the  Court  of  Common  Pleas  overiooked  the  impor- 
tant fact  that  it  is  the  line  fixed  liy  the  architect 
which  gives  the  magistrate  jurisdiction  to  deter- 
mine whether  or  not  the  erection  of  the  building  is  an 
offence,  and  that  the  magistrate  has  no  jurisdiction 
except  with  reference  to  that  line.  If  the  magistrate 
.were  convinced  tiiat  the  line  was  wrong,  he  could  not 
order  the  demolition  with  respect  to  a  line  fixed  by 
himself."  It  is  obvious  that  those  observations  pro- 
ceed on  the  assumption  that  the  judges  of  this  court 
thought  that,  assuming  that  the  magistrate  thought 
that  the  line  should  be  drawn  more  strictly  than 
that  fixed  by  the  architect,  he  could  decide  against 
the  builder,  although  he  thought  that  the  building 
was  not  beyond  the  line  fixed  by  the  architect.  No 
sudi  opinion  was  entertained  here.  The  judges  of 
this  court  thought  that  the  magistrate  had  no  juris- 
diction, except  on  the  architect's  determination  of 
the  line,  and  they  thought  that  that  determination 
was  a  condition  precedent  to  his  jurisdiction ;  but 
they  thought  further  that  if  the  nu^istrate  thought 
that  Uie  architect  was  wrong  he  should  not  convict 
unless  the  erection  was  also  beyond  what  he  con- 
sidered to  be  the  general  line,  or  in  other  words 
that  the  magistrate  might  correct  the  line  in  favour 
of  the  builder,  but  not  in  favour  of  the  board.  In 
the  result  we  must  remit  the  case  back  to  the  magis- 
trate, and  we  need  give  no  direction  as  to  what 
should  be  done  where  there  is  a  difference  of  opinion 
between  the  magistrate  and  the  architect,  because 
in  this  case  the  magistrate  agrees  with  the  architect 
as  to  the  general  line,  and  that  the  certificate  of  the 
architect  is  conclusive  as  against  the  Metropolitan 
Board  was  never  doubted  here. 

Keating,  J. — ^I  am  of  the  same  opinion.  The 
point  the  magistrate  decided,  he  decided  rightly, 
as  he  found  as  a  fact  that  this  building  was  beyond 
the  general  line.  Therefore  he  has  not  decided 
anything  contrary  to  the  decision  of  this  court,  nor 
have  the  Court  of  Queen's  Bench  in  BamuuCs  case^ 
when  the  decision  of  this  court  is  properly  under^ 
stood,  as  explained  by  Willes,  J.  Looking  at 
Bauman's  case,  I  think  that  the  magistrate  in  the 
present  case  was  justified  in  doubting  and  sending  it 
to  this  court,  and  I  think  that  he  is  now  justified  in 
acting  on  his  own  opinion  and  that  of  the  architect^ 
and  proceeding  accordingly. 

Brett,  J. — ^This  case  seems  to  me  to  depend 
on  the  question  if  there  is  any  '*  general  line  "  until 
the  arcnitect  has  decided  it.  If  the  line  is  an 
existing  line,  and  the  only  point  is  the  discovery  of 
it,  it  seems  to  me  that  jthe  words  of  the  section  are 
conclusive,  as  the  section  says  that  "no  building, 
structure,  or  erection  shall,  without  the  consent 
in  writing  of  the  Metropolitan  Board  of  AYorks, 
be  erected  beyond  the  general  line  of  buildings  in 
any  street,  place,  or  row  of  houses  in  which  the  same 
is  situate.  .  .  .  Such  general  line  of  biuldings 
to  be  decided  by  the  superintending  architect  of  the 
Metropolitan  Board  of  Works  for  the  time  being." 
If  the  line  is  in  existence  that  is  a  direct  enactment 
that  no  one  shall  build  beyond  it,  and  the  rest  is 
only  the  means  of  finding  it,  and  the  decision  is 
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that  the  certificate  of  the  architect  is  the  best 
eridence  of  it,  but  not  conclusire.  I  think  that  the 
generalline  is  an  existing  line ;  what  it  is  it  is  diffi- 
cult to  say,  but,  probably,  it  is  the  average  line 
along  the  existing  buildings.  As  to  the  cases,  I 
think  there  is  authority  for  what  we  now  decide,  as, 
though  I  think  that  in  the  judgments  it  was  not 
expressly  decided,  yet  the  point  was  raised,  and  tide 
courts  decided  in  accordance  with  this  view. 

Judgment  for  the  appeUomts, 

Attorney  for  the  appellant,  A,  A.  CorseOia. 

Attorney  for  the  respondent,  J.  H,  Bichea, 


BBOI8TRATION    APPEALS. 

Monday^  Jan,  18,  1869. 
Robinson  (app.)  v.  Aingb,  (resp.) 

AntmtoMt  of  a  aodetf — Qfialificatum  for  a  county  vote. 

The  respondent  was  in  receipt  of  an  annuity  for  hfe  of 
lOl  8«.  from  a  Friend-in-Need  SocieHfy  the  funds  of 
which  consisted  of  rents  of  freehold  houses,  the  pro- 
perty of  the  society,  and  the  contributions  and  fines  of 
the  mmbers  ;  the  object  of  the  society  was  to  relieve 
ail  members  during  sickness,  as  well  as  to  pay  annuities 
to  ^  those  who  attained  the  age  of  sixty  years  after 
thirty-five  years*  membership : 

Held,  that  this  was  not  a  sufficient  qualifiaition  for  a 
county  vote. 

At  the  court  held  at  Northampton  on  Friday,  the 
25th  Sept.  1868,  for  the  revision  of  the  list  of  voters 
for  the  southern  division  of  the  county  of  North- 
ampton, for  the  parish  of  St.  Peter,  Northampton, 
Francis  Charles  Robinson  the  younger,  duly  objected 
to  the  name  of  Thomas  Ainge  being  retained  on 
the  list  of  voters  for  the  said  parish  of  St.  Peter. 

Thomas  Ainge's  qualification  was  described  as 
interest  arising  from  freehold  houses;  and  under 
the  heading  of  place  where  quidifying  property 
waa  situated,  certain  houses  were  enumerated  which 
belonged  to  a  Friend-in-Need  Society. 

The  facts  of  the  case  as  proved  were : — 

That  there  is  a  benefit  society  cidled  the  Friend- 
in-Need,  established  at  Northampton,  for  the  pur- 
pose of  raising  from  time  to  time  by  subscription  a 
sick  fund  for  the  mutual  relief  and  maintenance  of 
aU  the  members  thereof  in  old  age,  sickness,  or 
inflrmity,  instituted  in  the  year  1817,  the  rules  of 
which  society  were  enrolled  on  the  2nd  June  1852, 
and  are  to  be  taken  as  part  of  this  case. 

It  appetaed  that  the  funds  of  the  society  had  been 
partly  laid  out  in  the  purchase  of  landed  property 
previous  to  the  2drd  July  1855,  and  that  the  revenues 
of  such  land  at  the  present  time  amounted  annually 
to  the  sum  of  500^,  subject  to  a  mortgage  at  5^  per 
cent,  on  1300/.,  thereby  reducing  the  net  revenue 
from  land  to  the  sum  of  4S5L  or  thereabouts.  And 
that  in  the  month  of  January  last  the  society  con- 
sisted of  forty-eight  members  only,  of  whom  twenty 
are  annuitants.  The  freehold  property  has  been 
conveyed  by  different  purchase  deeds  to  the  trustees 
of  the  society.  The  other  funds  of  the  society  con- 
sist in  monthly  periodical  payments  from  every 
member,  whether  in  receipt  of  relief  or  not. 

The  society  is  managed  by  a  treasurer,  secretary, 
trustees,  president,  stewards,  and  a  committee,  con- 
sisting of  not  less  than  eleven  members,  and  on  any 
question  being  put,  the  stewards  deliver  to  each 
member  two  bits  of  tin  provided  for  the  purpose, 
the  meaning  and  intent  of  which  is  explained  at  the 
time  of  delivery.  And  any  member  withholding, 
or  dropping  them  so  that  when  the  numbers  deliver^ 
back  again  are  not  equal,  shall  for  every  offence  be 
fined  2s.  6dL,  and  any  member  refusing  to  pay  shall 
thereby  be  excluded  from  the  society.    It  was  also 


proved  that  the  members  of  the  society  meet  once 
every  month  to  pay  their  contributions  into  the 
hands  of  the  treasurer,  and  are  liable  to  certain 
penalties  on  default.  And  the  rules  authorise 
different  payments  on  stated  scales  for  the  relief  of 
sick  members.  The  rules  also  contain  certain  powers 
by  which  any  offending  member  can  be  excluded 
from  the  society  altogether. 

The  funds  of  the  society  so  derived  partly  from 
rents  and  partly  from  contributions  and  fines,  are 
all  held  by  the  treasurer  as  forming  one  general 
stock,  out  of  which  the  expenses  incidental  to  the 
collection  of  rents,  rates,  repairs,  and  funerals  of 
members  are  paid,  and  idlowances  are  made  to  sick 
members;  and  the  annuitants,  members  of  the 
society,  have  a  claim  on  the  property  founded  on  the 
Slst  and  32nd  rules  of  the  said  society,  of  which  the 
following  are  copies : 

81.  That  evezy  mamber  who  has  belonged  to  this  sooietj 
and  paid  up  all  and  every  his  oontribations,  fines,  arzeanL 
Sec.,  mil  thirty-five  years  or  more,  shall  be  entitled  to  and 
receive  the  sum  of  4s.  per  week  as  an  annuity  for  life  (if  the 
funds  will  admit)  on  hu  attaining  the  age  of  sixty  vears,  the 
aforesaid  annuities  arising  and  to  be  paid  out  of  the  pro- 
perty of  the  Bootety.  The  annuities  to  oommenoe  after  the 
12th  Hat  1852.  The  annuitants  to  pay  their  contributions 
and  fulfil  all  offices  and  duties  the  same  as  other  members. 
They  shall  also  nroduoe  a  certificate  of  their  birth  for  tiie 
satisfaction  of  tiie  society  before  th^  shall  be  entitled  to 
receive  such  annuity. 

32.  Provided  bIwbjb,  that  if  the  annuities  at  any  time 
interfere  with  or  lednce  the  present  stock  belonging  to  the 
society  more  than  501.,  then  a  reduction  of  the  annuity 
shall  immediately  take  place,  and  continue  as  long  as  the 
ezigsncy  of  the  case  mav  require.'  Should  the  annuitant 
fall  sick}  his  annuity  shall  be  made  tip  to  the  full  amount 
out  of  the  general  stock  or  fund  belonging  to  the  society, 
and  shall  come  under  the  same  rules  and  regulations  as 
other  dck  members ;  but  should  he  remain  on  the  funds  of 
the  society  for  twelve  months,  he  shall  then  retire  upon  his 
annuity  and  De  considered  a  neutnd  member. 

It  was  proved  that  the  said  Thomas  Ainge  was, 
in  the  month  of  January  last,  and  had  been  for 
several  years,  by  virtue  of  the  said  rules  of  the  said 
society,  in  receipt  of  an  annuity  of  10/.  8«.  per 
annum,  payable  by  weekly  instalments  of  4s.,  and 
the  accounts  of  the  said  society  for  the  year  in 
respect  of  the  present  registration  being  produced 
showed  that  there  were  sufficient  means  from  the 
rents  of  the  freeholds  claimed  for  to  ptiy  such 
10^  Ss,  by  such  instalments  to  the  said  Thomas 
Ainge  for  such  year,  and  if  the  said  funds  or  i»o- 
perty  of  the  said  society  are  in  future  ^rears  during 
the  life  of  the  said  Thomas  Ainge  sufficient  to  meet 
the  charge,  he  will,  under  the  rules  of  the  said 
society,  he  entitled  to  such  money  by  the  month 
during  his  life,  he  paying  back  Is.  6dL  per  month 
into  the  funds  of  the  society,  as  his  monthly  pay- 
ments, like  other  members. 

The  barrister  was  of  opinion  that  the  said 
Thomas  Ainge  had,  under  the  above  circumstances, 
a  freehold  interest  of  sufficient  value  in  the  hereditar 
ments  and  premises  vested  in  the  trustees  of  the 
said  society,  and  allowed  the  vote  accordingly. 

If  he  was  right  in  such  opinion  the  claimant's 
name  was  to  be  retained,  if  he  was  not  right,  the 
claimant's  name  was  to  be  rejected. 

Macnamara  for  the  appelli^it.— The  barrister  here 
held  that  the  claimant  had  a  sufficient  interest  in 
land  for  a  county  vote,  but  it  cannot  be  said  that 
he  had  any  estate,  either  legal  or  equitable,  in  the 
houses  of  the  Friend-in-Need  Society.  The  last 
case  which  exactly  applies  to  this  is  Bennett  v.  B/ota, 
15  C.  B.,  N.  S.,  618  ;  9  L.  T.  Rep.  N.  S.  606,  in  which 
it  was  held  that  the  members  of  the  joint-stock  com- 
pany of  the  proprietors  of  the  Manchester  Corn  fix- 
change,  registered  provisionally,  who  by  the  terms  of 
the  deed  of  settlement  had  only  a  right  to  a  share  of 
proiit» — the  real  estate  of  the  company  being  vested  in 
trustees,  and  the  management  in  a  committee — had 
no  such  equitable  interest  in  land  as  to  entitle  them 
to  be  registered.    The  words  in  the  23rd  section  of 
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2  WiU.  4,  c.  45,  are :  "  No  person  shaU  be  aUowed 
to  have  any  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  for  or  by  reason  of  any  trust, 
estate,  or  mortgage,  unless  such  trustee  or  mort- 
gagee be  in  actual  possession  or  receipt  of  the  rents 
and  profits  of  the  same  estate,  but  that  the  mort- 
gagor or  cestui  que  trust  in  possession  shall  and  may 
vote  for  the  same  estate,  notwithstanding  such 
mortgage  or  trust."  This  is  qualified  by  the  74th 
section  of  6  Vict  c.  18,  thus :  "The  cestui  que  trust 
in  actual  possession,  or  in  the  receipt  of  the  rents 
and  profits  thereof  (viz.,  of  any  trust  estate),  though 
he  may  receive  the  same  through  the  hands  of  the 
trustee,  shall  and  may  vote  for  the  same,  notwith- 
standing such  trust."  Gainsfard  v.  Freeman,  L.  Eep. 
1  C.  P.  129 ;  16  L.  T,  Rep.  N.  S.  596,  is  a  further 
authority  against  the  decision  of  the  barrister. 

Hensman  for  the  respondent.— The  word  "pro- 
perty "  in  the  31  at  rule  is  intended  to  rofer  only  to 
the  real  property  of  the  society.  The  case  of 
Baxter  y.  Brown,  7  M.  &  G.  198,  is  an  authority  that 
the  annuitants  here  have  an  equitable  seisin  in  a 
sufficient  estate  to  entitle  them  to  the  franchise. 
There  thirty-six  persons  entered  into  a  deed  of  part- 
nership as  millers,  and  it  was  held  that  they  were 
by  their  committee  in  possession,  and  that  there 
was  no  trust  declared  inconsistent  with  an  equit- 
able interest  in  the  freehold  in  the  respective 
shareholders.  And  upon  the  authority  of  MUs  v. 
CM,  L.  Rep.  2  C.  P.  96  ;  15  L.  T.  Rep.  N.  S.  469, 
the  real  and  personal  property  ought  to  be  appor- 
tioned between  the  uses  to  which  the  society's  funds 
are  to  be  applied.  The  small  amount  of  personalty 
belonging  to  the  society  ought  not  to  deprive  the 
annuitants  of  the  right  to  vote,  which  they  obtain 
from  the  rents  of  the  freeholds. 

Maenamara,  in  reply,  was  stopped  by  the  court. 

BoviLL,  C.  J. — In  this  case  the  claimant  had  no 
legal  interest  in  the  freehold  houses  belonging  to 
the  society ;  but  it  was  contended  that  he  had  an 
equitable  interest,  and  therefore  he  had  a  right  to 
vote.  He  was  entitled  for  life  to  an  annuity  from 
the  rents  of  the  houses,  and  the  subscriptions  of 
the  members,  if  the  funds  of  the  society  permitted. 
I  should  have  been  of  opinion  that  this  qualification 
would  have  been  sufficient  if  the  annuity  had  been 
payable  only  out  of  the  real  property  of  the  society ; 
but  there  is  no  ground  for  such  contention.  Under 
these  circumstances  it  is  difficult  to  see  what  direct 
interest  the  claimant  had  in  the  freeholds.  With 
perfect  propriety  the  annuitants  might  have  been 
paid  out  of  the  subscriptions  and  fines  of  the 
members  without  using  any  part  of  the  rents.  Tliis 
<^e,  therefore,  is  within  the  decisions  of  Bennett  v. 
Blain,  and  Gainsjord  v.  Freeman.  I  feel  bound  by 
those  authorities,  and  also  by  that  of  Bulmer  v. 
Norris;  and  I  do  not  think  this  case  comes  within 
the  decision  of  Baxter  v.  Brown.  The  revising 
barrister,  therefore,  was  wrong. 

Byles,  J.— I  feel  that  I  am  precluded  by  the 
authorities  from  affirming  the  decision  of  the  re- 
vising barrister.  It  is  not  necessary  for  me  to  say 
what  my  conclusion  would  be  without  them. 

KBATDfa,  J.— I  also  am  of  opinion  that  the  deci- 
sion of  the  revising  barrister  must  be  reversed. 
The  claimant  must  make  out  his  equitable  interest 
in  land,  but  here  there  was  no  reason  why  payment 
should  not  have  been  made  out  of  the  personal 
property  of  the  society.  I  cannot  see  any  equitable 
interest  in  land,  although  the  rents  have  been 
sufficient  hitherto  to  pay  the  annuities.  The  case 
comes  within  the  authorities. 

M.  Smuh,  J.— I  am  of  the  same  opinion.    There 


is  no  equitable  estate  or  interest  in  the  land.  If  the 
annuities  had  been  charged  upon  the  land  spedfl- 
cally  it  might  have  been  different,  or  if  the  word 
"property "in  rule  81  meant  real  property  only. 
But  there  is  no  more  a  charge  on  the  letl  property 
in  respect  of  the  annuities  than  in  respect  of  the 
sick  persons. 

Judgment  for  appeUant, 


Friday,  Jan.  22,  1869. 
FsTBB  (app.)  V.  BoDENHAH  *(re8p.) 

Parliament — Borough  vote — Occupation  as  owner — 
Eleemosynary  institution  —  Representation  of  the 
People  Act  1867  (80  {-  81  Vict,  c  102),  s.  8. 

The  appellant  occupied  one  of  eleven  houses  situate  in  a 
borough,  and  known  as  "  Lord  Contngsby's  HospitaV 
The  hospital  teas  founded  in  1614  for  six  soldiers  of 
three  years*  service,  and  Jive  domestic  servants  who 
had  been  in  service  for  seven  years,  and  were  in  poor 
circumstances.  The  occupiers,  who  are  called  servi- 
tors, are  appointed  by  the  owner  of  the  Conitigsby 
estates,  out  of  which  certain  fixed  payments  are  made 
to  them,  but  it  is  not  known  tn  whom  the  legal  estate 
in  the  houses  is  now  vested,  Bules  were  made  in  161 4 
for  the  government  of  the  occupants,  and  the  case 
found  that  the  owner  of  the  Coningsm  estates  could 
do  what  he  liked  with  regard  to  the  rules.  The 
^^  servitors"  pay  no  rent,  and  coals  and  clothes  are 
supplied  to  them  out  of  the  funds  of  the  hospital  One 
of  the  ^^  servitors"  is  (^pointed  ^^cotporal"  by  the 
owner  of  the  Coningsby  estates,  and  they  are  locked 
in  at  nine  o*clock  in  we  evening,  and  cannot  go  out 
without  the  corporaTs  leave.  When  a  servitor  is 
appointed,  he  holds  his  house  and  a  garden  near  it  for 
his  Ufe,  and  cannot  be  removed  excatt  for  murder  or 
felony,  or  something  of  that  kind.  None  of  the  houses 
had  ever  been  let  by  any  of  the  "  servitors,"  but  a 
garden  held  by  the  appeUant  had  been  let  b^  him 
(because  he  was  too  old  to  cultivate  it  himself.  No 
service  is  rendered  by  them,  but  they  are  subject  to 
certain  rules,  which  they  must  obey  under  penalty  of  a 
fine-. 

Held,  that  the  appellant  had  a  freehold  interest  in  hie 
house,  and  was  entitled  to  be  registered  and  to  vote 
for  the  borough  as  an  inhabitant  ** occupier  as  owner" 
within  the  meaning  of  the  Representation  qf  the 
People  Act  1867  (30  ^  31  VicL  c.  102),  s,  3. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barriBter  for  the  city  of  Hereford. 

Case. 

At  a  court  held  before  me,  one  of  the  revising 
barristers  for  the  city  of  Herefotxi,  Frederick 
Bodenham  duly  objected  to  the  name  of  John 
Fryer  being  retained  on  the  Saint  John  Baptist 
list  of  voters  for  the  city  of  Hereford. 

It  was  proved  before  me  that  John  Fryer  occupied 
one  of  a  series  of  eleven  houses  known  as  "  Lord 
Coningsby's  hospital,"  originally  founded  in  1614, 
and  that  he  had  so  occupied  during  the  qualifying 
period,  and  had  been  separately  rated,  and  had  paid 
all  poor-rates  in  respect  of  such  occupation,  but  that 
some  of  the  said  rates  had  been  afterwards  returned 
to  him  by  Mr.  Arkwright,  hereinafter  named,  in 
consequence  of  a  request  made  by  the  occupants  of 
the  hospital,  but  such  return  was  optional  and  a 
mere  matter  of  grace  on  his  part.    It  was  further 
proved  that  a  notice  of  objection,  good  in  form, 
was    duly  served  on   the  said  John   Fryer,  and 
that  the  said  John  Fryer's  claim  was  in  respect 
of  occupation  of  one  of  a  series  of  houses  known 
as  "  Lord  Coningsby's  Hospital,"  for  and  occupied 
by  six  soldiers  of  three  years'  service,  and  five 
domestic  servants  who  have  lived  in  service  for 
seven  years,  and  who  are  badly  off  in  tiieir  circum- 
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■tances.  That  the  said  eleyen  occuiden  (of  whom 
the  claimant  was  one)  are  called  semton,  and  that 
one  of  them  is  appomted  superintendent  or  corporal 
hj  Mr.  Arkwright,  and  is  called  Corporal  Ck)n- 
ingshj.  It  was  further  proved  that  the  persons 
who  occap7  these  eleven  houses  are  nominated  hj 
John  Hungerford  Arkwright,  Esq.,  of  Hampton 
Court,  who  owns  the  Coningsbj^  estates,  out  of 
which  fixed  payments  to  the  occupants  of  the  houses 
are  made. 

It  was  further  proved  that  rules  had  been  made 
in  the  year  1614  (when  the  hospital  was  founded) 
for  the  government  of  the  occupants  of  the  hospital, 
but  it  appeared  that  these  had  become  partly 
obsolete,  but  it  was  in  evidence  that  Mr.  Arkwright 
could  do  as  he  liked  with  regard  to  the  rules,  and 
that  he  appointed  the  inmates  of  the  hospital  as 
servitors  to  their  respective  houses,  and  that  the 
funds  of  the  hospital  came  from  Mr.  Arkwright's 
estate,  and  are  distributed  equally  among  the 
servitors. 

The  evidence  given  also  proved  that  the  servitors 
paid  no  rent,  and  that  clothes  and  coals  were 
supplied  to  them  out  of  the  funds  of  the  said 
bospitaL 

The  houses  are  built  on  two  sides  of  a  quad- 
rangle, a  portion  of  the  other  sides  of  whiq^  is 
occupied  by  a  chapel  and  a  common  hall.  This 
quadrangle  is  entered  by  an  iron  gate,  which  opens 
into  the  street,  and  the  key  of  which  gate  is  kept  by 
the  corporal  of  the  hospital.  The  gate  is  locked  at 
nine  o'clock  in  the  evening,  after  which  time  none 
of  the  occupants  can  enter  from,  or  go  out  into  the 
street,  or  beyond  the  limits  of  the  hospital,  without 
the  special  ucence  of  the  corporal.  The  occupants 
of  the  houses  occasionally  dine  together  in  the 
common  hall,  and  they  are  expected  to  attend 
service  on  certain  fixed  days  in  the  chapel,  and  not 
to  be  absent  more  than  three  days  at  a  time  without 
the  leave  of  the  corporaL 

When  a  man  is  appointed  to  one  of  the  houses  he 
holds  it  and  a  garden  near  to  it  for  his  life,  and 
cannot  be  disturbed  in  his  occupation  by  Mr.  Ark- 
wright or  anyone  else,  except  for  a  murder  or  a 
felony,  or  something  of  that  kind.  It  was  agreed 
that  none  of  the  houses  had  ever  been  let  by  any  of 
the  persons  appointed  to  them,  but  a  garden  outside 
the  hospital  and  appertaining  thereto,  held  by  the 
said  John  Fryer,  had  been  let  by  him  because  he 
was  too  old  to  cultivate  it  himself.  That  there  is 
no  service  or  dut^  to  be  performed  by  the  servitors, 
but  they  are  subject  to  certain  rules  of  the  hospital, 
which  they  must  obey  under  penalty  of  a  fine. 
They  are  bound  by  these  rules  to  attend  the  chapel 
at  regular  times,  to  keep  the  windows  of  their  houses 
dean,  not  to  become  intoxipated,  nor  to  use  profane 
oaths^  and  not  to  be  absent  from  the  hospital  for 
more  than  three  days  at  any  one  time  without  the 
corporal's  leave.  That  the  said  John  F(yer  did  not 
produce  any  deed  or  other  document. 

I  held  that  the  occupation  of  the  appellant  was 
eleemosynary  in  its  character,  and  that  he  did  not 
occapy  as  owner  or  tenant  wi^n  the  meaning  of 
the  Bepresentation  of  the  People  Act  1867,  and  I 
acoQvdingly  expunged  his  name  from  the  register. 

If  the  court  should  be  of  opinion  that  the  said 
John  Fryer  and  the  nine  other  persons  objected  to 
do  occupy  as  owners  or  tenants  within  the  meaning 
of  the  Bepresentation  of  the  People  Act  1867,  then 
their  names  are  to  be  restored  to  the  St.  John 
Baptist  list  of  voters,  from  which  the  same  have 
been  expunged,  and  the  register  of  voters  is  to  be 
amended  accordingly. 

But  if  the  court  should  be  of  opinion  tliat  the 
said  John  Fryer  and  the  other  nine  persons  so 
objected  to  do  not  occupy  as  owners  or  tenants 
within  the  meaning  of  the  said  Act,  then  the  register 
of  voters  is  to  remaim  unaltered. 


Dowdeswell,  Q.  C.  (Cr.  Browne  with  him)  for  the 
appellant,  cited  Sitimson  v.  Wilkinson,  7  M.  &  G.  60 ; 
1  Lutw.  168 ;  and  Roberts  v.  Perdvalf  18  C.  B.,  N.  8., 
86,  and  contended  that  those  cases  governed  the 
present  case^  and  therefore  that  the  decision  of  the 
revising  barrister  was  wrong. 

Macnamaroj  for  the  jrespondent.— The  appellants 
do  not  occupy  as  owners  or  tenants.  There  is  no 
rdation  of  landlord  and  tenant  between  them  and 
Mr.  Arkwright,  and  the  nature  of  the  occupation 
and  the  restrictions  upon  it  divest  it  of  the  cha- 
racter of  ownership.  It  is  found  by  the  case  that 
Mr.  Arkwright  can  do  what  he  likes  with  regard  to 
the  rules.  [Ejbatino,  J— I  suppose  he  could  not 
make  a  rule  that  they  should  only  occupy  for  three 
years;  that  would  be  inconsistent  with  the  statement 
that  they  occupy  for  life,  and  can  only  be  disturbed  for 
felony  or  murder.  JBovill,  C.  J. — He  might  be  able 
to  make  such  a  rule  as  that  they  should  not  swear, 
or  that  if  they  did  they  should  pay  a  shilling,  but 
he  could  not  turn  them  out.]  Perhaps  he  could  not 
exclude  them,  but  it  is  an  argument  to  show  the 
nature  of  the  occupation,  that  it  is  subordinate  to 
the  rules  made  from  time  to  time  by  Mr.  Arkwright. 
[M.  Smith,  J. — ^The  occupiers  in  the  Temple  are 
subject  to  the  rules  made  by  the  benchers.]  Yes, 
but  they  are  not  locked  in  at  night  as  these  men 
are.  Ttds  is  a  claim  to  a  borough  vote,  and  the 
occupation  must  be  as  tenant  or  owner.  [Bovill, 
C.  J. — Suppose  a  man  were  to  build  a  number 
of  houses  on  his  estate  and  said  that  all 
the  servants  on  his  estate  who  behaved  pro- 
perly should  have  a  house  for  life  and  be  sup- 
plied with  coals  and  lOL  a  year,  would  not  that 
confer  on  them  a  vote?  If  there  were  a 
deed  they  would  have  a  freehold,  and  if  not,  they 
would  be  tenants  at  will;  the  fact  of  it  being 
an  act  of  charity  cannot  make  any  difference 
if  they  are  tenants  or  owners.]  It  cannot  be  sa!f 
that  the  mere  fact  of  the  occupation  having  com- 
menced by  an  act  of  charity  would  make  any  dif- 
ference, but  if  the  charity  continues  it  seems  to  be 
a  question  of  degree,  and  the  nature  of  the  occu- 
pation is  a  question  of  fact  for  the  revising  bar* 
rister.  Here  clothes  are  found  for  them,  they  are 
called  servitors,  and  are  subject  to  a  corporal  ap- 
pointed by  Mr.  Arkwright,  and  they  are  nominated 
by  him  as  the  owner  of  the  estates  out  of  which  the 
clothes,  &c.,  are  supplied.  They  are  locked  up  at 
nine,  and  after  that  none  can  go  in  or  out  with- 
out the  licence  of  the  corporal.  [Btlbs,  J. — ^Tou 
must  make  out  that  they  are  mere  licensees.]  It  is 
submitted  that  the  fair  inference  from  tlie  facts 
stated  is,  that  the  legal  estate  is  in  Mr.  Arkwright, 
and  all  he  does  is  to  appoint  persons  to  occupy  the 
houses,  not  as  tenants,  but  as  objects  of  charity. 
The  occupation  is  of  an  eleemosynary  character, 
and  not  independent    He  cit^ 

Hea/rtley  v.  BamJeSy  5  C.  B.,  N.  S.,  40 ; 

Heath  V.  Hayes,  K.  &  G.  99 ; 

Bridffwater  v.  Diurcmt,  31  L.  J.  46,  C.  P, ;  5  L,  T. 
Eep.  N.  S.  491 ; 

Freeman  v.  Oamsford,  E.  &  G.  448. 

DowdesweH,  in  reply,  was  not  called  upon. 

BoviLL,  C.  J. — I  am  of  opinion  that  the  claimant 
in  this  case  was  the  occupier  of  a  house  as  owner 
within  the  meaning  of  the  Representation  of  the 
People  Act  1867,  and  it  seems  to  me  that  the  pre- 
sent case  is  undistinguishable  in  principle  from  the 
case  of  Roberts  v.  PercivaL  There,  as  here,  the 
cases  cited  by  Mr.  Macnamara  of  Heartley  v.  Banks 
aud  Freeman  v.  Gainsford  wore  strongly  relied  on, 
but  the  distinction  between  those  cases  aud  the  case 
of  Simpson  v.  Wiikinsoa  was  pointed  out  most  clearly 
by  Erie,  C.  J.  He  there  says  (34  L.  J  87,  C.  P.) 
^  There  is  a  broad  distinction  in  my  miad  between 
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the  present  case  and  each  of  those  cases;  for  in 
them  there  was  a  governing  body  in  whom  tide  legal 
estate  was  necessarily  to  continue  rested  for  the 
purpose  of  executing  the  trust  to  be  performed  by 
them,  and  the  profits  of  the  endowment  did  not 
belong  absolutely  and  without  any  interrening  per- 
son to  the  persons  who  claimed  to  be  qualified  by 
reason  thereof.  The  trustees  were  to  receive  the 
profits,  and  then  the  poor  knights  of  Windsor  were 
entitled  to  claim  a  inrtion  of  the  money  out  of 
those  profits ;  and  so  the  inmates  of  Lord  Shrews- 
bury's hospital  were  entitled  to  receive  a  portion  of 
the  money  from  the  trustees  without  themselves 
having  any  estate  at  all ;  though  in  each  of  ti^ose 
cases  the  trustees  were  bound  to  find  the  lodgings 
for  the  inmates.  But  I  see  that  in  Lord  Burleigh's 
hospital  the  members  are  when  named  to  be 
placed  in  certain  rooms,  and  in  those  rooms 
they  are  to  continue  till  they  die."  Now 
ajpply  that  to  the  present  case.  As  to  the  dis- 
tinction attempted  to  be  made  by  Mr.  Macnamara, 
the  case  of  Roberts  v.  Percival,  is  distinctly  appli- 
cable. These  claimants  are  to  continue  in  tne  occu- 
pation of  these  houses  until  they  die.  There  is  a 
distinct  finding  that  when  a  man  is  once  appointed 
he  holds  the  house  for  his  life  and  cannot  be  dis- 
turbed imless  he  is  convicted  of  murder  or  felony. 
That,  to  my  mind,  is  a  clear  statement  of  a  freehold 
interest.  As  to  the  power  of  removal  on  conviction 
of  murder  or  felony,  there  was  a  precisely  similar 
provision  in  Ri^ferts  v.  Percivalj  as  appears  from  the 
ordinances  which  are  set  out  in  Simpson  v.  Wilkinson, 
which  related  to  the  same  hospital.  There  is  there 
an  ordinance  (ord.  11  and  12)  that  if  any  of  the 
occupants  are  afflicted  with  certain  diseases,  or  con- 
victed of  drunkenness,  barratry,  adultery  or  such 
like  faults,  or  shall,  after  warning,  play  at  cards, 
dice,  or  other  unlawful  game,  they  shall  be  displaced 
and  their  allowance  stopped.  The  revising  bar- 
rister in  the  present  case  gives  the  grounds  on 
which  he  held  that  the  claimants  were  not  entitled  to 
vote,  and  the  ground  on  which  he  put  it  was  that  the 
occupation  was  eleemosynary  in  its  character,  but 
it  is  clear  that  there  are  many  cases  in  which 
persons  may  occupy  as  the  objects  of  charity,  but 
still  may  occupy  as  owners  or  tenants,  and  that  point 
was  raised  in  Roberts  v.  Perdval,  and  the  court  laid 
down  there  that  the  manner  in  which  the  occupation 
is  conferred  cannot  affect  the  nature  of  the  interest. 
Therefore  I  think  that  the  revising  barrister  was 
wrong,  and  that  his  decision  should  be  reversed.  I 
am  desired  by  Byles,  J.,  who  was  obHged  to  leave 
the  court,  to  say  that  so  far  as  he  had  heard  the 
argument,  he  entirely  concurred  in  the  opinion  I 
have  expressed. 

KxATiNG,  J. — ^I  am  of  the  same  opinion.  No 
doubt  in  the  case  of  Heartley  v.  Banks,  there  were 
expressions  used  in  the  judgment  which  have 
created  the  difficulty  in  the  present  case,  but  it  is  to 
be  remembered  that  that  case  is  not  only  dis- 
tinguishable from  this  case  in  the  facts,  but  also 
that  it  underwent  review  in  the  case  of  Roberts  v. 
Percival,  and  all  the  puints  raised  by  Mr.  Macnamara 
were  insisted  upon  there,  and  the  court  held  that 
there  was  nothing  to  prevent  the  claimants  acquir- 
ing an  equitable  freehold.  The  decision  here  of  the 
revising  barrister  is  that  the  occupation  was  of  an 
eleemosynary  diaracter,  and  probably  by  that  he 
intended  to  bring  the  case  within  the  observations 
in  Heartley  v.  Banks,  He  has,  however,  not  only 
found  that  the  occupation  was  of  an  eleemosynary 
character,  but  he  has  also  set  out  the  facts  on  which 
he  founded  his  opinion ;  and  though  we  have  held 
that  the  revising  barrister  by  finding  a  fact  may 
conclude  the  point,  yet  if  he  submits  the  circum- 
stances on  which  he  founded  his  opinion  to  the 
court  they  will  review  his  decision.    The  case  of 


Roberts  v.  Perdvai,  shows  that  the  objects  being 
eleemosynary  will  not  necessarily  prevent  the 
parties  acquiring  a  freehold  interest,  and  indeed 
that  must  have  been  decided  in  every  one  of 
these  cases,  and  titierefore  that  alone  cannot 
disentitle  the  claimants  to  vote,  and  in  this 
case  there  is  a  distinct  finding  that  the  claimants 
had  a  right  to  occupy  their  houses  for  their  lives, 
and  that  that  right  could  not  be  divested  except  by 
their  committing  murder  or  felony  or  the  like.  In 
addition  to  that  it  is  not  stated  who  the  legal  estate 
is  vested  in,  and  the  only  persons  who  deal  with  the 
occupation  of  the  land  are  the  servitors,  as  they 
are  cidled.  There  is  also  one  statement  of  an  act  of 
ownership  which  is  important,  namely,  Uiat  though 
these  persons  do  not  generidly  let  their  land  bat 
occupy  it  themselves,  yet  that  a  garden  was  once 
let  by  one  of  the  servitors  and  that  was  an  act  of 
ownership  by  him,  and  he  appears  to  have  done  so 
without  interference  by  anyone.  Therefore,  I  think 
that  the  revising  barrister  was  mistaken  in  the  view 
he  took,  and  that  his  decision  must  be  reversed. 

M.  Smith,  J.— I  am  of  the  same  opinion ;  and  it 
appears  to  me  that  the  appellant  had  a  freehold 
interest  in  the  house  assigned  to  him.  It  is  expressly 
found  by  the  case  that  he  had  it  for  his  life,  and 
could  not  be  disturbed,  except  in  the  case  of  his 
committing  murder  or  felony,  and  there  is  nothing 
indefinite  nor  arbitrary  in  that.  If,  then,  he  haa  a 
freehold,  he  is  in  the  occupation  of  the  house,  for  it 
is  not  suggested  that  anyone  else  is  occupying  it. 
I  should  have  thought  that  this  was  a  proper  decision 
to  have  arrived  at  if  there  had  been  no  authorities 
to  guide  us,  but  I  also  think  that  the  case  is  clearly 
wi&in  the  cases  of  Simpson  v.  Wilkinson  and  Roberts 
V.  Percival,  and  is  distinguishable  from  Heqrtlof  v. 
Banks  on  the  grounds  found  by  the  revising  bar- 
rister, and  to  which  I  have  referred.  In  Heartley  v. 
Banks  it  did  not  appear  that  the  Knights  had  the 
occupation  of  rooms  definitely  assigned  to  them,  but 
only  lodgings  which  might  be  shifted  from  time  to 
time,  and  therefore  they  had  not  a  freehold  interest. 
That  case  is  also  distinguishable  from  the  present 
case  on  other  grounds.  Therefore  I  am  of  opinion 
that  our  decision  should  be  for  the  appellant. 

Judgment  for  the  appeBant. 

Attorneys  for  the  appellant^  Hancock,  Saunders^ 
and  Hawksford. 
Attorneys  for  the  respondent,  Westall  and  Roberts, 


SOUTHAMPTON  ELECTION  PETITION. 

Mondoof^  Jan.  11, 1869. 

Pbqlbr  v.  Gurnet  axd  Hoabb. 

T\me  for  pnpseniing  a  petition — Election  Petitions  Act 

1868,  88.  6  and  49. 

The  idth  section  of  the  Election  Petitions  and  Oomgtt 
Practices  at  Elections  Act  1868,  which  enacts  that^ 
**  in  reckoning  time  for  the  purposes  of  this  Act  Sm^ 
day  shall  be  excluded,**  applies  to  the  time  ofpresentina 
a  petition ;  the  twenty-one  days  mentioned  in  the  6<a 
section  therefore  mean  twenty-ons  days  exclusive  of 
Sundays. 

Staveley  HiS,  Q.  C.  moved  on  behalf  of  the  respoa- 
dents,  the  members  for  Southampton,  against  whom 
an  election  petition  had  been  filed  under  the  Act  of 
1868,  to  rescind  an  order  of  Willes,  J.  refusing  to 
stay  further  proceedings  on  the  petition. 

Amongst  other  grounds  adduced  for  staying 
further  proceedings,  it  was  contended  that  the 
petition  had  not  been  "  presented  to  the  officer  of 
the  court  within  twenty-one  days  after  the  return 
had  been  made  to  the  clerk  of*  the  Grown  in  Chan- 
cery,"   "of   the   members  to  whose  dection  the 
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Pease  and  othbbs  v.  Norwood  and  Clat. 
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petition  related,**  as  reqniied  by  the  2nd  clause  of 
the  6th  section. 

In  this  case  the  petition  was  presented  on  the 
twenty-fonrth  day  after  the  return,  and  WHles,  J. 
held  it  was  in  time  by  reason  of  the  three  Sundays 
included  in  that  period,  which  by  the  49th  section 
were  not  to  be  counted  :  the  words  of  that  section 
are,  '*  in  reckoning  time  for  the  purposes  of  this 
Act,  Sunday,  Christmas-day,  Good  Friday,  and  any 
day  set  apart  for  a  public  fast  or  public  thanks- 
giTing  shall  be  excluded/* 

It  was  argued  that  the  word  in  this  section  being 
singular,  it  was  only  intended  to  exclude  the  last 
day  in  any  period  of  time  mentioned,  if  that  day 
happened  to  be  Sunday,  &c.  Twenty-one  days 
make  up  a  round  number  of  weeks,  but  if  Sundays 
are  not  to  be  counted,  the  period  for  presenting  a 
petition  would  be  about  three  weeks  and  a  half. 

BoYiu*,  C.  J. — We  are  not  willing  to  grant  a  rule 
on  the  ground  that  the  twenty-one  days  giyen  for 
presenting  a  petition  should  include  Sundays.  The 
49th  section  is  dear  upon  that  point,  and  the  peti-^ 
tion  was  therefore  presented  in  time.  The  rule  in 
the  Southampton  case  will  be  granted  only  on  the 
o&er  grounds. 


KINGSTON-UPON-HULL  ELECTION 
PETITION. 

JafL  22  and  2Sy  1869. 

Pease  and  othsss  v,  Nobwood  and  Clat. 

Sitfficienaf  of  Mecurtt^h-' Jurisdiction  of  court — Joint 
petition — Election  IPetitions  and  Corrupt  Practicei 
at  Elections  Act  1868,  ss  6,  8,  9,  22,  26. 

in  an  election  petition,  under  the  Act  of  1868,  against 
two  members  returned,  there  were  thirteen  petitioners,  of 
whom /our  became  sureties  for  250L  each  for  the  pau- 
meht  of  the  eocpenses  of  the  petition,  according  to  the 
ith  and  6th  clauses  of  the  6th  section, 

WiUes  J,  at  chambers  had,  under  the  2Srd  rule  of 
court,  decided  that  petitioners  could  not  be  themselves 
sureties  ;  hut  he  ordered  poapnent  of  10002.  within 
the  prescribed  time,  under  the  9th  section  ;  this  pay- 
ment was  duhf  mads  by  the  petitioners  : 

Held  (upon  appeal  to  the  court,  and  on  motion  to  stay  all 
further  proceedings  on  the  petition)  that  the  court  had 
jurisdiction  by  the  Act  to  review  this  order ;  that 
petitioners  could  not  be  themselves  sureties  ;  that  the 
single  security  of  10002.  is  enough  for  a  joint  peti- 
tion, the  words  of  the  22nd  section,  in  the  cdtsence  of 
any  more  express  enactment,  being  insufficient  to  Aow 
that  the  Legislature  intended  to  alter  the  established 
custom  of  committees  of  the  House  of  Commons ; 
and  that,  as  this  recognisance  was  not  necessarily 
invalid  on  the  face  of  it,  the  objection  as  to  petitioners 
beinp  sureties  was  rightly  amended  under  the  9th 
section. 

Sir  John  Karslake,  Q.C.,  showed  cause  against  a 
role  obtained  b^  the  respondents,  the  two  sitting 
members  for  Emgston-upon-Hull,  to  set  aside  an 
order  of  Willes,  J.,  at  chambers,  and  to  stay  all 
further  proceedings  upon  an  election  petition  filed 
against  them  under  the  Election  Petitions  and  Cor- 
rupt Practices  at  Elections  Act  1868. 

There  were  thirteen  persons  whose  signatures 
were  appended  to  the  petition,  and  four  of  them  had 
b^ome  sureties  to  the  recognisance  provided  for  by 
the  4th  and  6th  clauses  of  the  6th  section^  but  to 
the  amount  of  10002.  only.  Upon  application  by  the 
respondents  under  the  23rd  rule  of  Court  to  have 
the  security  declared  insufl^ent,  Willes  J.  held 
that  petitioners  could  not  be  themselves  sureties, 
but  ordered  1000/1  to  be  paid  under  the  9th  section. 
This  had  been  done. 


MeOish,  Q.C.  and  H,  James  supported  the  rule. 

The  arguments  on  both  sides  will  sufficiently 
appear  from  the  judgments  of  the  court. 

BoTiLL,  C.  J. — We  hare  already  in  the  course  of 
the  arguments  expressed  our  opinion  that  the  peti- 
tioners are  not  precluded  by  anything  which  hap- 
pened at  chambers  from  applying  to  this  court  by 
way  of  appeal  from  the  order  of  my  brother  Willes. 
The  questions  now  for  our  consideration  turn  upon 
the  construction  of  the  Election  Petitions  and 
Corrupt  Practices  at  Elections  Act  1868.  We 
have  had  the  greatest  difficulty  in  arriving  at 
a  conclusion,  and  I,  for  one,  am  by  no  means 
certain  now  that  we  have  discovered  the  real 
intention  of  the  Legislature.  The  first  question 
is  whether  upon  a  petition  being  presented 
against  two  or  more  members  of  Parliament,  the 
security  to  be  provided  by  the  petitioners  is  to  be 
\Q00l  only,  or  1000/1  in  respect  of  each  respondent 
member.  In  considering  this  we  must  not  dWegard 
previous  legislation.  According  to  the  old  practice, 
and  under  U  &  12  Vict.  c.  98,  although  there  were 
two  or  more  respondents,  the  required  security  was 
the  same  as  if  tiiere  were  only  one;  and  it  is  pro* 
Tided  by  the  26th  section  of  the  Act  of  last  year 
that  "  Until  rules  of  court  hare  been  made  in  pur- 
suance of  this  Act,  and  so  far  as  such  rules  do  not 
extend,  the  principles,  practice,  and  rules  on  which 
committees  of  the  House  of  Commons  have  hereto- 
fore acted  in  dealing  with  election  petitions  shall  be 
observed,  so  far  as  may  be,  by  the  court  and  judge 
in  the  caseof  election  petitions  under  this  Act.**  The 
main  object  of  that  Aot  was  to  substitute  a  new  tri- 
bunal in  the  place  of  a  committee  of  the  House  of 
Commons,  and  the  only  iteration  provided  for  in  the 
practice  was  that  which  was  necessary  to  make  it 
suitable  to  the  Court  of  Common  Pleas  and  the  elec- 
tion judges.  If  it  had  been  intended  to  make  so  im- 
portant a  change  with  regard  to  the  amount  of  secu- 
rity as  that  now  contended  for  by  the  respondents,  I 
should  have  expected  to  find  an  express  regu- 
lation to  that  effect;  but  so  far  as  there  is  any 
distinct  and  specific  provision,  everything  in  the 
earlier  part  of  the  Act  seems  to  point  to  one  peti- 
tion, and  one  security  upon  a  petitioiL  But  then  it 
is  said  that  there  is  a  section  which  renders  it 
necessary  for  the  court  and  the  election  judges  to 
treat  every  petition  where  there  is  more  than  one 
respondent  as  a  separate  petition,  ap^cable  to  eadi 
respondent,  and  for  all  purposes.  The  enactment  is 
in  the  22nd  section :  "  Two  or  more  candidates  may 
be  made  respondents  to  the  same  petition,  and  their 
case  may,  for  the  sake  of  convenience,  be  tried  at 
the  same  time ;  but  for  all  the  purposes  of  this  Act 
such  petition  shall  be  deemed  to  be  a  separate 
petition  against  each  respondent.**  The  section 
therefore  assumes  that  there  may  be  one  petition 
against  two  or  more  respondents,  and  one  trial ;  so 
that  it  must  be  a  case  in  which  the  same  objection 
is  raised  against  all  of  them.  In  cases  of  that  kind, 
where  the  whole  proceedings,  including  the  trial, 
are  carried  on  as  a  joint  affair,  it  is  plain  that  there 
is  only  one  petition  and  one  trial.  Then  what  is 
the  meaning  of  this  section  as  applicable  to  such 
a  case,  that  such  petition  is  to  "be  deemed  a 
separate  petition  against  each  respondent?'*  It 
may  be  deemed  so,  but  in  point  of  fact  it  is  not  so, 
and  it  is  impossible  to  make  it  so— the  trial  is  one 
trial,  the  petition  is  one  petition.  I  have  great 
difficulty  in  understanding  what  is  meant  when  it 
is  said  "  shall  be  deemed  a  separate  petition  for  all 
the  purposes  of  this  Act"  Wliat  are  ^  the  purposes 
of  this  Act?**  They  are  to  test  the  validity  of 
elections,  to  have  them  declared  void,  and  to  seat 
other  persons.  It  may  be  the  meaning  that  for  the 
purposes  of  judgment*  and  the  consequences  that 
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are  to  follow,  petitions  may  have  to  be  deemed 
separate,  though  there  might  arise  some  difficulties 
even  on  that  interpretation.  I  have  more  than 
once  asked  what  interpretation  counsel  could 
place  on  the  words,  *'for  all  the  purposes  of  this 
Act."  Mr.  Mellish's  answer  was  a  remarkable  one, 
that  the  difficulty  arose  from  the  Legislature  in  one 
clause  enacting  **  black,"  and  in  another  clause 
saying  that  black  should  mean  *' white."  I  do  not 
think  that  it  is  necessary,  and  indeed  it  would  be 
almost  impossible,  to  define  accurately  for  what 
purposes  they  are  to  be  deemed  separate  peti- 
tions. What  we  have  to  determine  is,  whether  it 
applies  to  security  upon  petitions.  The  security 
to  be  given  is  no  part  of  the  petition  itself, 
and  it  seems  to  me  that  it  is  no  part  of  the 
proceedings  upon  the  petition,  or  under  the 
petition.  I  am  of  opinion  that  this  security 
is  a  matter  that  is  collateral  to  the  petition, 
and  that  the  effect  of  sect.  22  is  not  to  re- 
quire that  there  shall  be  a  separate  security 
in  respect  of  each  respondent.  As  a  general  prin- 
ciple of  our  law,  where  there  are  two  litigants  it  is 
not  required  that  the  person  serving  a  writ  shall 
give  security ;  and  in  many  cases  there  would  be 
equal  reason  for  the  respondent  as  well  as  the 
petitioner  giving  security.  I  dare  say  it  was  found 
in  former  times  that  persons  put  forward  sham 
petitions  and  made  sham  complaints,  and  there- 
lore  security  was  required  as  a  test  of  bona  Jides. 
It  is  quite  true  that  this  test  of  bona  fides  aiter- 
waids  became  a  real  security,  but  this  is  not  the  only 
security  that  the  respondent  has  for  costs.  Under 
this  Act  of  1848  the  petitioners  in  certain  cases  would 
be  responsible  for  costs,  and  under  the  present  Act 
all  the  petitioners  are  liable  in  a  certain  event,  and 
it  is  only  in  their  default  that  the  sureties  would 
be  responsible.  In  aU  ordinary  cases  you  have  only 
the  security  of  the  party  who  complains,  but  here, 
in  addition,  you  have  a  surety  for  a  certain  amount. 
If  this  deposit  or  recognisance  was  intended  to  be 
the  actual  security  for  the  full  amount  of  all  costs 
that  might  be  incurred,  then,  no  doubt,  considerable 
hardship  would  arise  where  there  was  only  one 
security  and  several  respondents,  and  especially 
where  there  were  separate  cases,  each  requiring 
different  modes  of  trial,  one  very  expensive  and 
the  other  comparatively  inexpensive.  It  being  per- 
fectly plain  that  down  to  1868  one  sum  of  1000^ 
was  the  limit  of  security  in  all  cases,  I  think  that 
if  Parliament  had  intended  to  alter  this  it  would 
have  expressed  its  intention  in  clear  and  distinct 
terms.  If  we  are  wrong  in  the  construction  of  this 
Act,  and  if  Parliament  think  that  tliere  should  be 
further  security,  it  will  be  for  the  Legislature  to 
interfere.  But  if  Parliament  should  think  that 
there  should  be  full  security  for  costs  on  one  side,  it 
might  be  thought  right  that  there  should  be  security 
on  the  other  side  also.  What  we  have  to  do  is  to 
declare  the  law;  and  looking  at  the  practice  that 
prevailed  until  the  passing  of  this  Act,  and  re- 
membering that  the  principal  object  of  the  Act 
was  to  substitute  a  new  tribunal  for  an  old  one,  that 
all  the  enactments  in  the  earlier  part  refer  to  one 
security,  and  that  there  is  no  express  enactment  or 
sufficient  indication  that  the  system  was  intended  to 
be  altered,  I  have  come  to  the  conclusion  that  the 
only  legal  right  was  to  have  1000/.  security,  although 
there  were  more  than  one  respondent.  The  next 
question  that  arises  is  whether  the  recognisances 
entered  into  by  four  of  the  thirteen  petitioners  is 
good,  whether  it  is  a  compliance  with  the  Act  of 
Pariiament,  and  in  what  way  objection  may  be 
taken  to  it.  Virtually  the  question  is  as  to  the 
nature  ci  the  objection,  and  whether  it  falls  within 
the  8th  or  9th  section  of  the  statute.  I  quite  agree 
that  the  Act  requires' that  security  should  foe  given 
by  persons  other  than  the  petitioners,  and  Uiat  the 


security  was  objectionable  in  consequence  of  the 
petitioners  themselves  being  sureties.  Bvery  clause 
of  the  Act  so  points,  and  upon  the  words  employed  it 
does  not  seem  to  be  intended  that  a  principal  should 
be  his  own  surety.  Then  arises  the  question,  What  is 
the  nature  of  an  objection  to  such  a  security  ?    It 
is  necessary  to  refer  to  the  Acts  before  1868,  and  by 
the  I8th  section  of  II  &  12  Vict.  c.  98.  power  was 
given  to  respondents  to   make  objections  to  re- 
cognisances, and  under  that  section  two  distinct 
classes   of    objections   are  referred   to — ^flrst,    in- 
validity ;  second,  insufficiency ;  and  the,  words  axe 
"  That  any  sitting  member  petitioned  against,  or 
any  electors  petitioning  and  admitted  parties  to 
defend  the  election  or  return,  may  object  to  any 
sach  recognisance  on  the  ground  that  the  same  is 
invalid,  or  that  the  same  was  not  duly  entered  into 
or  received  by  the  examiner  of  recognisances,  with 
the  affidavit   thereunto  annexed,  as  hereinbefore 
requited,  or  on  the  ground  that  the  sureties  or  any 
of  them  are  insufficient,  or  that  a  suretv  is  dead,  or 
that  he  cannot  be  found  or  ascertained  from  want  of 
a  sufficient  description  in  the  recognisance,  or  that 
a  person  named  in  the  recognisance  has  not  duly 
acknowledged  the  same."      All  objections  under 
that  Act  had  to  be  dispose  of  by  the  examiner  of 
recognisances,  and  no  interference  by  the  House  nor 
power  of  amendment  was  allowed.    That  being  so, 
when  the  new  Act  passed,  certain  sections  were  in- 
troduced with  the   view  that  objections  should  be 
made  on  various  grounds,  but  there  is  no  provision 
expressly  defining  the  mode  of  making  an  objection 
to  the  validity  of  a  recognisance.    The  early  part  of 
the  8th  section  prescribes  the  time  in  which  the 
petition  is  to  be  presented  and  served,  and  then  it 
provides  that  a  respondent  may  within  a  certaiu 
time  object,  in  writing,  to  such  recognisance  on  the 
ground  that  tiie  sureties,  or  any  of  them,  are  insuffi- 
cient, or  that  a  surety  is  dead,  or  that  he  cannot  be 
found  or  ascertained  from  the  want  of  a  sufficient 
description  in  the  recognisance,  or  that  a  person 
named  in  the  recognisance  has  hot  duly  adcnow- 
ledged  the  same.    These  objections  are  included  in 
the  2nd  class  of  those  mentioned  in  the  13th  section 
of  the  Act  of  1848,  and  I  have  failed  to  discover 
any  reason  or  ground  for  considering  that  objections 
to  the  invalidity  which  are  not  included  in  the  8th 
section  should  be  determined  upon  under  the  9th. 
This  latter  provides  that  "  Any  objection  made  to 
the  security  given  shall  be  heard  and  decided  on  in 
the  prescribed  manner.     If  an  objection   to   the 
security  is    allowed,  it   shall  be   lawful  for   the 
petitioner,  within  a  further  prescribed  time,  not 
exceeding  five  days,  to  remove  such  objection,  by  a 
deposit  in  the  prescribed  manner  of  such  sum  of 
money  as  may  be  deemed  by  the  court  or  officer 
having   cognisance  of   the   matter   to    make   the 
security    sufficient.    If,    on   objection    made,   the 
security  is  decided    to  be   insufficient,  and  such 
objection  is  not  removed  in  manner  hereinbefore 
mentioned,  no  further  proceedings  shall  be  had  on 
the  petition  ;  otherwise,  on  the  expiration  of  the 
time  limited  for  making  objections,  or  after  objection 
made,  on  the  sufficiency  of  the  security  being  estab- 
lished, the  petition  shall  be  deemed  to  be  at  issue.** 
It  would  seem  that  all  objections  to  the  validity 
of  the  recognisance  must  be  heard  by  the  court  in 
pursuance  of  its  general  jurisdiction,  or  by  a  judge 
sitting  at  chambers  and  representing  the  court,  and 
not  sitting  as  an  election  judge.    We  have  to  decide 
whether,  because  the  petitioners  have  themselves 
signed  as  sureties,  the  recognisance  is  bad  upon  the 
face  of  it  and  invalid,  and  we  think  that  it  is  not 
bad  upon  the  face  of  it.    The  descriptions  of  the 
sureties  upon   the   recognisances   and   upon   tiie 
petition  are  not  identical,  and  even  if  they  were 
identical,  would  that  make  the  rebbgiiisalicjes  bad 
upon  the  face  of  them,  or  only  raise  a  presumptioa 
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that  the  parties  who  signed  both  docnments  were 
the  same  ?  At  most  it  would  raise  this  presump- 
tion as  a  matter  of  fact,  and  the  moment  yoa  raise 
such  a  presumption  it  is  open  to  be  rebutted  by 
evidence  before  some  tribunal.  The  recognisances 
are  to  my  mind  perfectly  valid  as  recognisances ; 
but  they  are  liable  to  be  objected  to  on  the  ground 
that  the  parties  entering  into  them  are  principals  as 
well  as  sureties.  The  security  being  thus  yaUd 
upon  its  face,  it  seems  to  me  that  Uie  objection 
must  be  treated  as  one  to  the  sufficiency  of  the 
sureties ;  and  in  this  view  of  the  case  the  objection 
is  one  that  comes  expressly  within  the  terms  of  the 
8th  section  of  the  Act,  and  also  wiUiin  the  9th. 
This  was  the  view  taken  by  my  brother  Willes,  and 
by  the  other  election  judges,  and  I  am  of  opinion 
that  they  were  right  in  what  they  held.  The  con- 
sequence is  that  lOOOil  having  been  deposited  in 
pursuance  of  the  direction  of  the  judge  at  chambers, 
the  objection  that  has  been  raised  f aUs,  and  the  pro- 
ceedings upon  this  petition  must  be  allowed  to 
go  on.  The  question,  howerer,  is  one  of  great 
difficulty,  and  I  have  not  arrived  at  a  conclusion 
without  considerable  doubt  and  hesitation  as  to 
what  is  the  real  meaning  of  the  Act.  It  is  a  matter 
which  required  to  be  settled  by  the  court,  and  the 
parties  were  well  warranted  in  bringing  it  to  our 
attention.  Under  the  circumstances,  I  think  that 
the  rule  should  be  discharged,  and  that  the  order 
should  stand,  but  that  there  should  be  no  costs  of 
this  rule. 

Btlkb,  J. — I  am  of  the  same  opinion,  and  I  need 
only  add  a  few  words.  No  doubt  some  of  the  dauses 
are  contradictory,  and  it  may  be  that,  in  order  to 
carry  out  the  intention  of  the  Legislature,  some 
Ubendity  must  be  adopted  in  construing  the  words 
of  the  Act.  The  first  question  was — ^Is  lOOOt 
enough  security  in  respect  of  a  petition  against 
more  than  one  respondent?  or  must  there  be  as 
many  sums  of  1000/.  each  secured  as  there  are 
members  petitioned  against  ?  Sect  26  obliges  us 
to  adhere  to  the  old  practice  when  the  statute  and 
the  r«lee  do  not  alter  it ;  and  by  clauses  4  and  5, 
of  sect.  6,  security  must  be  giren  within  three  days 
of  the  presentation  of  the  petition  to  the  amount  of 
\QOOL  We  are  asked  to  double  the  security  in  the 
case  of  a  petition  being  brought  against  two  mem- 
bers, although  it  was  not  the  practice  under  the  old 
system  to  double  the  security  in  the  same  cireum- 
stanoes.  To  do  this  we  ought  to  look  for  some 
positive  regulation,  especially  now  when  a  lower 
class  is  admitted  by  the  Legislature  to  a  position 
which  will  qualify  a  person  to  be  a  petitioner.  I 
object  by  a  side-wind  to  make  this  change.  Sect.  22 
is  that  by  which  the  difficulty,  if  there  is  any,  has 
been  introduced,  and  I  am  not  at  all  sure  that  the 
last  clause  of  that  section  applies  to  the  secu- 
rity. I  entertain,  therefore,  no  doubt  that  1000/. 
is  sufficient.  The  next  question  is  one  of  more 
difficulty,  being  as  to  the  power  to  amend  by 
the  payment  of  money  upon  an  objection  to  the 
security.  Insufficiency  must  not  be  read  in  the 
narrow  sense  of  defect  of  pecuniary  sufficiency. 
It  is  yery  true  that  there  are  sureties  with 
names  the  same  as  those  of  some  of  the  petitioners ; 
but  this  is  not  necessarily  a  fault  on  the  face  of  the 
petition  and  securi^.  This  is  a  substantial  secu- 
rity ;  there  is  no  f raud,but  an  error  as  to  the  inten- 
tion of  the  Act.  I  tldnk  the  election  judges  were 
right  in  amending  upon  the  8th  section.  I  d  noot 
say  this  case  does  not  fall  within  the  9th  more 
completely  than  the  preceding  one. 

Kbatixo,  J. — In  this  case  the  petition  was  signed 
by  tlwrteen  petitionerB,  of  whom  four  joined  as 
sureties  upon  the  recognisance.  The  respondents 
said  this  was  not  a  security  within  the  statute,  and 


asked  to  stay  further  proceedings  upon  that  ground. 
Willes,  J.  refused  the  order  in  the  terms  prayed  ; 
but,  treating  the  case  as  within  the  rule  of  objections 
to  iJiie  sufficiency  of  recognisances,  made  an  order  to 
deposit  the  money.  The  respondents  had  a  right  to 
come  here  and  renew  that  application,  which  had 
been  unsuccessful  at  chambers ;  and  it  would  have 
been  the  duty  of  this  court  to  stay  proceedings  if 
we  had  thought  the  respondents'  contention  good. 
The  8th  section  provides  only  for  objections  to  the 
sufficiency  of  recognisances,  and  the  respondents 
said  this  was  not  such  an  objection.  Further,  the 
9th  section  gives  no  remedy  for  it  expressly ;  and, 
so  far,  I  agree,  for  the  provisions  of  the  9th  section 
apply  only  to  the  objections  mentioned  in  the  8tili. 
If,  therefore,  this  were  a  matter  not  of  sufficiency, 
there  would  be  no  remedy  by  the  9th  section.  But 
the  respondents  say  principals  cannot  be  sureties, 
and  the  court  say  also  that  is  so  by  the  meaning  of  the 
Act ;  but  the  question  is,  no  fault  being  upon  Uie  face 
of  the  recognisance,  was  this  no  recognisance  at  all  ? 
I  have  doubted,  and  I  cannot  say  my  doubts  have 
been  remoyed,  but  I  admit  the  force  oi  tiie  ob- 
servation that  we  ought  to  give  a  wide  and  liberal 
interpretation  to  the  Act.  As  to  the  question  of 
the  sufficiency  of  the  10002.  security  for  a  joint 
petition,  I  entirely  agree  with  the  rest  of  the  court, 
ijooking  fairly  at  the  Act,  I  adopt  the  construction 
put  by  Sir  J.  Karslake ;  no  other  security  is  men- 
tioned, and  the  only  doubt  arises  from  the  22nd 
section.  The  word  Uiere  used  is  "candidates,"  and 
although  it  be  true  that  word  includes  members,  it 
may  also  include  persons  who  are  not  members.  It 
would  be  extraordinary  that  the  Legislature  should 
haye  omitted  to  express  an  intention  of  altering  the 
practice  if  it  had  been  so  intended.  In  my  opinion 
the  security  is  an  initiatory  and  a  coUatend  pro* 
oeeding  not  included  in  the  provision  of  the  22nd 
section.  I  agree,  therefore,  that  the  rule  ought  to 
be  discharged  without  costs. 

M.  Smith,  J.— I  think  this  is  the  right  course  to 
take.  Sections  8  and  9  ought  to  be  read  together, 
and  this  right  to  make  this  amendment  is  giyen  by 
the  statute,  and  does  not  depend  upon  the  leave  of 
the  court.  The  Legislature  meant  to  allow  objec- 
tions to  be  remedied  in  oases  of  insufficiency,  and 
said  nothing  about  invalidity.  It  is  dear,  in  my 
opinion,  that  a  yalid  recognisance  is  z  condition  pre- 
cedent to  a  petition  b€dng  at  issue.  There  was  no 
power  before  this  Act  to  amend  an  invalid  recog- 
nisance, and  the  most  conyeni«it  provisions  on  the 
subject,  as  it  seems  to  me,  were  those  contained  in 
the  temporary  Act  of  11  Vict.  c.  18.  Upon  the  con- 
struction of  the  present  Act  we  have  now  to  say 
whether  this  objection  came  within  the  dth  section. 
But  first  as  to  the  amount  of  the  security  being 
1000/1  only ;  I  entirely  agree  with  the  rest  of  the 
court  that  there  is  no  difficulty  except  for  sect.  22. 
There  is  no  trace  in  the  Act  of  any  intention  of  the 
Legislature  to  introduce  an  alteration  in  the  prac- 
tice of  Parliament  on  this  i>oint ;  it  was  a  well- 
known  custom,  and  they  would  have  expressly  so 
stated  if  they  intended  to  alter  it.  The  other  objec- 
tion is  much  more  formidable ;  the  Act  requires 
a  recognisance  from  sureties,  and  I  doubt  whether 
this  is  a  recognisance  at  all ;  but  as  the  rest  of  the 
court,  and  aU  the  election  judges  have  agreed,  I 
hesitate  to  conclude  against  them.  It  is  not  neces- 
sary to  give  my  reasons  for  hesitation,  as  I  will  not 
formally  dissent  from  the  rest  of  the  court. 

Rule  discharged  without  costs. 
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RBOISTRATIOir  AFPBALB. 

Tuesday y  Nov.  17,  1868. 

Mason  (app.)  v,  Bennett  (reap.) 

Parliament — Borough  vote^  Composition  for  poor-raie 
— Occupier  not  rated  to  rate  made  after  Repassing 
of  the  Representation  of  the  People  Act  1867,  hut 
before  the  29M  Sept.—m  j-  31  Ftct.  c.  102,  s.  7. 

By  the  Representation  of  the  People  Act  1867  TSO  j-3l 
Vict,  c.  102),  s,  7,  it  is  enacted  that  where  the  owner 
is  rated  instead  of  the  occupier  at  the  time  of  the 
passing  of  the  Act^  his  Uability  to  he  rated  shall 
cease,  ana  the  occupier  shall  be  rated;  caul  by  the  first 
proviso  to  that  section  it  is  provided  that  nothing  con' 
tained  in  the  Act  shall  affect  any  composition  existing 
at  the  time  of  the  passing  of  the  Act  (\5th  AugX  so. 
m«erthdess,aat  no  luM  c^xmtion  Mhatt  reL&  ^ 
force  beyond  the  2dth  Sept, 

In  a  borough  to  which  the  Small  Tenements  Acts 
(59  Geo,  3,  c  12,  and  IS  j-  H  Vict,  c.  99)  had 
been  cmpUed,  the  owner  of  houses  occujpied  by  the 
respondents  was  rated  to  a  rate  made  on  tie  bihSept, : 

Heldf  that  the  word  '*  composition  "  in  the  first  proviso  to 
sect,  7  meant  the  agreement  for  a.  composition,  and  not 
a  composition  for  a  rate  actuaUy  made  at  the  time 
of  the  passing  of  the  Act,  that  the  liability  of  the 
owner  to  be  rated  did  not  cease  untU  the  29th  Sept,, 
and  therefore  that  the  respondents  were  entitled 
to  be  registered  under  the  provisions  of  sect,  8,  which 
enacts  that  occupiers  shall  be  entitled  to  be  rated  if 
they  have  been  rated  to  and  paid  all  rates  'made  after 
the  liability  of  the  owner  to  he  rated  has  ceased. 

This  was  a  consolidated  appeal  from  a  decision 
of  the  revising^  barrister  for  the  borough  of  White- 
haven. 

Case. 

At  a  coort  held  for  the  revision  of  the  lists  of 
voters  for  the  borough  of  Whitehaven,  John  Mason, 
on  the  list  of  voters  for  the  soid  borough,  objected 
to  the  names  of  John  Bennett  and  others,  whose 
names  appear  in  the  schedule  annexed  to  this  case, 
being  retained  on  the  list  of  voters  for  the  said 
borough. 

The  foUovring  facts  were  proved  before  me:  The 
respondents  were  inserted  in  the  said  list  of  voters 
in  respect  of  their  occvmation  of  dwelling-houses  in 
the  said  borough.  Tiie  Small  Tenements  Acts 
(59  Geo.  3,  c.  12,  and  13  &  14  Vict.  c.  99)  have  for 
many  years  been  applied  to  this  borough,  and  under 
sect.  4  of  the  latter  Act  the  owner  of  the  premises 
in  question  entered  into  an  agreement  in  the  year 
1867,  which  was  to  remain  in  force  from  the  25th 
March  1867  until  the  25th  March  1868,  to  pay  a 
composition  instead  of  the  full  ordinary  rate  in 
respect  of  these  premises,  whether  they  were 
occupied  or  not.  Two  rates  for  the  relief  of 
the  poor  were  made  in  1867,  viz.,  on  the  13th 
March  and  the  5th  Sept.,  and  the  names  of 
the  respondents  appeared  on  the  rate-books  as  occu- 
piers in  respect  of  both  these  rates.  It  further 
appeared  from  the  rate-books  that  the  owner  paid 
in  one  gross  sum  a  composition  in  respect  of  these 
premises  as  soon  as  it  became  due  under  each  of 
the  said  rates.  In  part  consideration  of  their  ser- 
vices as  workmen,  the  respondents  (who  were  all 
employed  as  colliers  by  the  owner  of  the  premises 
which  they  occupied)  paid  no  rent  for  such  pre- 
mises ;  but  the  compound  rates  which  were  paid  bv 
the  owner  under  the  said  rates  of  the  13th  March 
and  the  5th  Sept.  1867,  were  on  eac|i  occasion 
deducted  from  the  wages  of  the  respondents,  which 
became  due  next  after  such  payment  by  the  owner. 
The  said  rate  made  on  the  5th  Sept.  1867,  was  the 
rate  for  the  time  being,  and  remained  in  force  until 
superseded  by  another  made  on  the  Idth  Feb.  1868. 
In  respect  of  the  last  mentioned  rate  the  names 


of  the  respondents  appeared  on  the  rate-boolu 
rated  as  ordinary  occupiers  in  respect  of  the 
premises,  and  many  of  them  have  in  fact  paid  the 
full  rates  payable  by  them  on  that  rate. 

It  was  contended  on  behalf  of  the  said  John 
Mason,  first,  that  the  respondents  were  not  entitled 
to  vote,  inasmuch  as  they  had  not  complied  with 
the  conditions  prescribed  by  sect  3  of  the  30  &  31 
Vict.  c.  102 ;  secondly,  that  imder  sect.  7  of  the  said 
Act  the  liability  of  the  owner  to  be  rated  instead  of 
the  occupier  ceased  on  and  after  the  passing  of  the 
said  Act ;  thirdly,  that  they  had  not  brought  them- 
selves within  sect.  8  of  the  ssid  Act,  inasmuch  as 
they  had  not  been  duly  rated  as  ordinary  occupiers 
to  all  poor  rates  in  respect  of  the  premises,  after  the 
liability  of  the  owner  to  be  rated  had  ceased ;  nor 
had  they  paid  all  poor  rates  payable  by  them  as 
ordinary  occupiers  in  respect  of  Uie  premises  up  to 
the  preceding  5th  Jan. 

It  was  contended  on  behalf  of  the  respondents, 
first,  that  by  virtue  of  proviso  1  of  sect.  7  of  the 
said  Act,  the  liability  of  the  owner  to  be  rated  to 
the  poor  rate  did  not  cease  until  the  29th  Sept.  1867, 
and  therefore  that  the  compound  rates  paid  in 
respect  of  the  rate  made  on  the  5th  Sept.  1867  were 
properly  paid ;  and,  secondly,  that  the  respondents 
were  entitled  to  be  registered  under  sect.  8  of  the 
said  Act. 

I  decided  that,  under  proviso  1  of  sect.  7  of  the 
said  Act  the  liability  of  the  owner  to  be  rated  does 
not  cease  until  the  29th  Sept.,  and  that  the  respon- 
dents were  entitled  to  be  registered  under  sect.  8  of 
the  said  Act ;  and  I  therefore  disallowed  the  objec- 
tion, and  retained  the  names  of  the  respondents  on 
the  list  of  voters. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  decision  of  the  revising  barrister  was 
right  in  point  of  law. 

Keane,  Q.  C.  (^Mounsey  with  him)  for  the  appellant. 
— ^The  question  is  if  the  liability  of  the  owner  to  be 
rated  for  these  premises  continued  up  to  September, 
the  date  of  the  making  of  the  rate,  or  ceased  on  the 
15th  Aug.,  the  date  of  the  passing  of  the  Act,  and 
it  is  submitted  that  it  ceased  on  the  latter  day,  and 
that  as  the  respondents  were  not  rated  as  occupiera 
in  that  rate  they  were  not  entitled  to  be  registered. 
By  sect.  7  of  the  Act  30  &  31  Vict,  c  102,  it  is 
enacted  that,  "  Where  the  owner  is  rated,  at  the 
time  of  the  passing  of  this  Act,  to  the  poor-rate 
in  respect  of  a  dwelling-house,  ftc,  situate  in  a 
parish   wholly  er  Partly  in  a    borough,    instead 
of   the   occupier,    his    liability    to   be   rated    in 
any   future    poor-rate  shall  cease,    and  the  fol- 
lowing enactments  shall  take  effect  with  respect 
to  rating  in  ail  boroughs :— After  the  passing  of 
this  Act  no  owners  of  any  dwelling-house,  Ac, 
shall  be  rated  to  the  poor-rate  instead  of  the  occu- 
pier except  as  hereinafter  mentioned].    (2.)  The  full 
rateable  value  of  every  dwelling-house,  &c.,  and  the 
full  rate  in  the  pound  payable  by  theoccupder,  and  the 
name  of  the  occupier,  shall  be  entered  in  the  rate 
book.  Where  the  dwelling-house,  &c.,  shall  be  whdUy 
let  out  in  apartments  or  lodgings  not  separately 
rated,  the  owner  of  such  dwelling-house,  &C.,  shall 
be  rated  in  respect  thereof  to  the  poor  rate.    Pro- 
vided as  follows ;   first,  that  nothing  in  this  Act 
contained  shall  affect  any  composition  existing  at 
the  time  of  the  passing  of  tins  Act;  so,  never- 
theless, that  no  such   composition    shall   remain 
in  force  beyond  the  29th  Sept  next.'*     By  the 
second  proviso  it  ii  enacted   that  nothing  is  to 
affect  any  rate  made  previously  to  the  passing  of 
the  Act,  and  by  proviso  8,  that  where  by  a  sulwis  < 
ting  tenancy  a  house  is  let  free  from  rates,  the  occu- 
pier may  deduct  rates  which  he  has  paid  from  his 
rent.    That  is  a  clear  command  to  rate  the  ooca- 
pier  and  not  the  owner,  as  the  oyerseen  would  have 
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done  under  the  13  &  14  Vict.  c.  99,  s.  4.  Then  the 
qneetion  is,  if  thii  i«  li  **  composition  "  within  pro- 
Tito  I.  The  words  of  the  proviso  are  not  *'*ny 
asfreement  for  a  composition  "  but  any  "composi- 
tion ;*'  and  that  must  mean  a  rate  made  and  com- 
pounded for  at  the  time  of  the  passing  of  the  Act. 

Aianisty,  Q.  C.  {Kemplau  with  him),  for  the  re- 
spondents, were  not  called  upon. 

BoTiLi^  C.  J. — This  is  a  perfectly  clear  case.  Mr. 
Keane  has  argued  the  case  with  great  ingenuity,  but 
he  has  utterly  failed  to  raise  even  a  doubt  in  my 
mind.  The  object  of  sect.  7  wss  to  prevent  the 
owner  being  rated  after  the  passing  of  the  Act,  and 
with  regard  to  some  cases  it  is  said  distinctly  that 
the  owner  shall  not  be  rated ;  and  with  respect 
to  another  class  of  cases,  as  in  Stamper  v.  The 
Churchwarden  of  Sunder kma-near-the-Seay  L.  Rep. 
S  C.  P.  338;  18  L.  T.  Rep.  N.  S.  682,  that 
the  owner  shall  continue  to  be  rated.  Then 
there  is  the  third  class  of  cases  where  there  is  a 
composition,  and  in  those  cases  the  composition  is 
to  continue  for  a  year,  viz.,  the  year  ending  on  the 
25th  March.  Tlie  case  of  a  house  wholly  let  out  in 
apartments  is  dealt  with  in  the  concluding  part  of 
the  section,  and  then  comes  the  first  proviso  which 
overrides  all  the  provisions  of  the  enactment.  (His 
Lordship  read  the  first  proviso.)  Mr.  Keane  argued 
that  that  means  "  shall  not  affect  a  rate  made  under 
a  composition  at  the  time  of  the  passing  of  the  Act." 
If  that  were  so  the  first  proviso  would  be  unnecessary, 
as  tlie  case  would  come  under  the  second  proviso,  and 
it  ifij  therefore,  clear  that  the  first  proviso  was  in- 
tended to  apply  to  something  different  from  a  mere 
rate,  viz.,  to  the  agreement  for  a  composition  which 
would,  but  for  this  section,  have  continued  in  force 
until  the  23th  March.  The  word  composition  has 
different  meanings.  To  take  a  popular  illustration, 
it  is  said  that  a  man  makes  a  composition  with  his 
creditors.  There  the  word  means  an  agreement  for 
a  composition.  Then,  again,  it  is  said  that  a  man 
has  paid  a  composition.  There  it  means  the  amount 
agreed  upon.  So  here  there  is  no  intelligible  mean- 
ing of  the  word  composition  in  the  first  proviso 
unlesss  it  means  an  agreement  for  a  composition. 
The  language  of  sect.  8  confirms  this  view.  By  that 
section  it  is  enacted  that  where  any  occupier  of  a 
dwelling-house  ^*'  for  which  the  owner,  at  the  time 
of  the  passing  of  this  Act,  is  rated  or  is  liable  to  be 
rated  ")  would  be  entitled  to  be  registered  as  an  oc- 
cupier, if  he  had  been  rated  for  the  required  period, 
he  shidl  be  entitled  to  be  registered,  notwithstanding 
he  shall  not  have  been  rat^  prior  to  the  29th  Sept. 
if  he  has  been  rated  to  aU  rates  after  the  liability 
of  the  owner  has  ceased.  That  seems  to  point  very 
clearly  to  a  period  other  than  the  date  of  the 
passing  of  the  Act  as  the  dividing  point,  viz.,  the 
S9th  ^pt.  If  the  contention  of  Mr.  Keane  were 
light,  the  condition  would  hare  been  that  he  should 
have  been  rated  to  all  rates  made  after  the  passing 
of  the  Act;  but  it  is  after  the  liability  of  the 
owner  has  ceased.  Those  words  embrace  all  the 
cases  of  an  owner  rated  against  his  will,  and  of  an 
agreement  for  a  composition,  and  I  confess  that, 
having  attended  carefully  to  the  argument,  I  am 
imable  to  discover  any  grounds  on  which  it  can  be 
said  that  this  case  does  not  fall  within  the  first  pro- 
viso. Here  there  was  a  composition  existing  at  the 
time  of  the  passing  of  the  Act  that  would  be  in 
force  until  the  25th  March ;  but  by  the  proviso  it 
is  not  to  continue  beyond  the  29th  Sept.  The 
rate  was  made  on  the  5th  Sept,  and  there 
was  nothing  to  prevent  its  being  paid  as  soon 
IS  it  was  made.  The  7th  section  was  intended 
to  apply  to  compositions  whidi,  but  for  the 
Act,  would  continue  for  a  year,  and  the  first  pro- 
?iso  says  that  the   section  sludl  not   affect   the 

Hag.  Cab.~Vol.  T. 


existing  composition,  but  that  it  shall  only  continue 
until  the  29th  Sept.  Therefore  this  composition  ia 
excluded  by  the  express  words  of  the  proviso  from 
the  operation  of  the  section,  and  I  think  that  the 
decision  of  the  revising  barrister  was  right. 

Btlbs,  J.— I  think  that  the  revising  barrister 
was  quite  right,  and  I  rest  my  decision  entirely  on 
the  first  proviso  to  the  7th  section. 

Kbatimo,  J. — I  am  entirely  of  the  same  opinion,, 
and  I  cannot  discover  any  doubt.  The  facts  of  the 
case  bring  it  distinctly  within  the  first  proviso, 
and  I  think  that  the  revising  barrister  was  clearly 
right. 

Judgment  for  tlte  respondent. 

Attorneys  for  the  appellant,  Helder  and  Kirkbank^ 
for  Brockbank  and  Helder^  Whitehaven. 

Attorneys  for  the  respondent,  Gregory,  Rowcliffes^ 
and  Co^  for  Lamb  and  Howaon^  Whitehaven. 


jYov.  17a]u/18, 1868. 

Tbottxb  (app.)  V.  Tretob  (resp.) 

Hahks  (app.)  V.  Jokes  (resp.) 

Bishop  (app.)  v.  Jokes  (resp.) 

CompoeitionSmaU  Tenements  Act  1850(13J*14  Viet, 
c.  99),  sect,  i-^ Representation  of  the  People  Act 
1867  (30  t'  31  Vict,  c.  102),  sect.  7. 

The  first  proviso  of  the  7th  section  of  the  Representation 
of  the  Peopk  Act  1867,  **  That  nothing  in  this  Act 
contained  shall  affect  anjf  composition  existing  at  the 
time  of  the  passing  of  this  Act,  so  nevertheless  that 
no  such  composition  shall  remain  in  force  beyond  the 
2dth  datj  of  Sept,  next,**  refnrs  to  cases  in  which  the 
owner  u  ratea  at  threc'fourths  the  amount  at  which 
the  tenement  would  be  rated  to  the  occupier  under  the 
first  part  of  the  Ath  section  of  the  Smatl  Tenements 
Act  1850,  as  weti  as  to  those  cases  in  which  by  agree- 
ment with  the  vestry  the  owner  is  rated  at  a  still  less 
amount. 

The  only  cases  to  which  the  principal  enactment  of  this 
sect.  7  relates,  iwt  included  in  the  exception  by  this 
proviso,  are  those  in  which  the  owner  by  agreetnent,  or 
by  heal  Act,  is  rated  to  the  full  amount  at  which  the 
occupier  would  be  rated. 

These  were  three  cases,  each  raising  exactly  the 
same  point;  the  first  was  stated  by  the  revising 
barrister  of  the  borough  of  Northallerton,  who 
decided  in  favour  of  the  voter.  The  other  two 
cases  were  stated  by  the  revising  barrister  of  the 
borough  of  Malmesbury,  who,  however,  held  the 
objection  to  the  roters  good,  and  struck  their  names 
off  the  list. 

It  will  be  sufficient  to  state  the  circumstances  of 
Trotter  (app.)  v.  Trevor  (resp.),  in  which  it  will  be 
seen  that  the  revising  barrister  decided  in  favour  of 
the  voter ;  and  the  court,  after  hearing  the  question 
argued  twice,  affirmed  that  decision.  The  facts  of 
the  other  two  cases  were  similar,  and  the  question 
for  the  court  exactly  the  same.  The  barrister's 
decision  in  the  two  latter  cases  wss  reversed. 

In  Trotter  (app.)  v.  Trevor  (resp.),  Manisty,  Q.  C. 
(with  him  Lovesy)  argued  for  the  appellant,  the 
objector;  Gray,  Q.  C.  (with  him  Cave)  for  the 
respondent,  the  voter. 

In  the  other  cases,  Macnanuira  (with  him  Lumlev 
Stnith)  argued  for  the  appellants,  the  voters  ;  MeUish, 
Q.  C.  Qwith  him  Vowdesurell,  Q.  C,  and  Greville 
Howara)  for  the  respondents,  the  objectors. 

At  the  court  held  for  the  revision  of  the  lists  of 
voters  for  the  borough  of  Northallerton  before  the 
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barrister  duly  appointed  to  reTise  the  lists  of  voters 
for  the  said  horoagh,  the  name  of  William  Anderson 
iras  duly  objected  to  being  retained  on  the  register 
of  voters  for  the  said  borough  under  the  provisions 
of  the  Representation  of  the  People  Act  1867. 

The  facts  of  the  case  were  as  follows :  Hie  said 
William  Anderson  was,  on  the  last  day  of  July  1868, 
and  during  the  whole  of  the  preceding  twelve 
months,  an  inhabitant  occupier  as  tenant  of  a 
dwelUng-bouse  in  the  township  of  Brompton  within 
the  said  borough  of  Northallerton  of  a  net  yearly 
rateable  value  of  less  than  lOL 

The  Small  Tenements  Act  (18  &  14  Vict  c.  99) 
had  been  duly  adopted  in  the  township  of  Brompton, 
and  was  in  force  in  that  township  at  the  time  of  the 
passing*  of  the  Bepreaentation  of  the  People  Act 
1867,  and  the  owner  of  the  premises  occupied  by  the 
said  W.  Anderson  was  assessed  to  the  rates  for  the 
relief  of  the  poor  and  to  all  other  rates  and  assess- 
ments in  respect  of  which  the  owner  of  such  pre- 
mises was  rateable  pursuant  to  the  provisions  of  that 
Act  and  sect  8  of  the  14  &  15  Vict.  c.  89. 

It  was  customary  in  the  township  of  Brompton 
to  make  all  poor  rates  prospectively  to  meet  the 
future  expen^ture. 

The  first  rate  for  the  relief  of  the  poor  within  the 
township  of  Brompton,  made  after  the  passing  of 
the  Bepreaentation  of  the  People  Act  1867,  waa 
made  and  aUowed  by  two  justices  on  the  4th  Sept. 
1867,  and  in  that  rate  the  said  Wm.  Anderson's 
name  was  inserted  in  the  column,  headed  '*  Name  of 
Occupier,"  and  the  own^s  name  was  inserted  in 
the  oolunm  headed,  "Name  of  Owner,"  and  the 
owner  was  assessed  as  he  previously  had  been,  in 
pursuance  of  the  Small  Tenements  Act,  at  three- 
fourths  of  the  amount  at  which  the  said  Wm.  Ander- 
son would  have  been  rateable  had  the  Small 
Tenements  Act  not  been  adopted  within  the  town- 
ship of  Brompton.  The  amount  so  assessed  was 
paid  by  the  owner. 

The  owner  of  the  premises  occupied  by  the  said 
Wm.  Anderson  had  not  at  any  time  availed  himself 
of  the  provisions  contained  in  the  latter  part  of 
sect.  4  of  the  Small  Tenements  Act. 

The  said  Wm.  Anderson  had  not  claimed  to  be 
rated  instead  of  the  owner  in  respect  of  the  rate  of 
the  4th  Sept.  1867. 

No  other  rate  for  the  rdief  of  the  poor  was  made 
for  the  said  township  before  the  5th  Jan.  1868. 

The  next  subsequent  poor-rates  made  in  tiie  year 
ending  3l8t  July  1868  were  respectively  made  on 
the  14th  Feb.  and  the  21st  May,  and  in  both  those 
rates  the  said  Wm.  Anderson  was  rated  as  an  ordi- 
nary occupier,  and  paid  an  equal  amount  in  the 
pound  to  that  payable  by  other  ordinary  occupiers. 

It  was  contended  on  behalf  of  the  objector, 

1.  The  said  Wm.  Anderson  had  not  during  the 
whole  of  twelve  calendar  months  preceding  tli^  last 
day  of  July  1868  been  rated  as  an  ordinary  occupier 
in  respect  of  the  premises  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such 
premises,  and  had  not  on  or  before  the  20th  July 
1868  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respect  of 
the  same  premises  up  to  the  preceding  5th  Jan., 
according  to  the  provisions  of  the  drd  section  of  the 
Representation  of  the  People  Act  1867. 

2.  That  the  liability  of  the  owner  to  be  rated 
or  assessed  to  any  subsequent  rate  for  the  relief  of 
the  poor  ceased  on  the  passing  of  the  Representation 
of  the  People  Act  1867,  under  the  provisions  of 
sect.  7  of  that  Act. 

3.  That  this  liability  was  in  no  wise  affected  by 
the  first  proviso  to  the  last-mentioned  section,  as 
the  word  "composition'*  in  such  proviso  related 
only  to  cases  where  the  owners  had  under  the  pro- 
visions of  the  latter  part  of  the  4th  section  of  the 
Small  Tenements  Act  compounded  for  the  rates  for 


a  year  in  respect  of  all  his  tenements  occupied  or 
unoccupied  within  the  township  of  a  rateable  value 
of  not  more  than  6/.,  and  to  special  local  Acts. 

It  was  contended  on  the  part  of  the  said  Wm« 
Anderson, 

1.  That  the  rate  made  on  the  4th  Sept.  1867  was 
not  payable  by  him  in  respect  of  the  premises  then 
occupied  by  him,  but  by  the  owner  thereof,  and  that 
therefore  the  4th  paragraph  of  sect  8  of  the  Repre- 
sentation of  the  People  Act  1867  was  not  applicable. 

2.  That  a  composition,  within  the  meaning  of 
that  word  in  the  first  proviso  to  sect.  7  of  the  Act 
existed  in  the  township  at  the  time  of  the  passing 
of  the  Act,  and  that  as  the  rate  was  made  before 
the  29th  Sept.  1867,  and  as  the  said  William  Ander- 
son had  actually  been  rated  as  an  ordinary  occupier 
in  all  subsequent  rates,  he  must  be  taken  to  have 
been  sufficiently  rated,  under  the  7th  and  8th  sec- 
tions of  tiie  Acty  for  the  purposes  of  being  placed 
on  the  register. 

Upon  the  above  facts  the  barrister  decided  that 
the  said  William  Anderson  was  entitled  to  have  his 
name  retainei  on  the  register. 

If  the  court  should  be  of  opinion  that  his 
decision  was  wrong,  the  register  was  to  be 
amended  by  expunging  the  voter's  name  from  the 
register. 

But  if  the  court  should  be  of  opinion  that  this 
decision  was  right,  the  list  of  voters  for  the  borough 
was  to  stand  as  settled. 

BoviLL,   0.  J.— The   case   which   was   argued 
yesterday,  and  the  two  cases   which  have   been 
brought   before   the   court   this  morning,  depend 
exactiy  upon  the  same  point,  and  I  am  very  glad 
that  die  discussion  has  been  continued  so  as  to 
place  the  court  in  possession  of  aU  the  arguments 
that  could  be  adduced  on  either  side.    The  question 
depends,  as  Mr.  Mellish  has  said,  entirely  upon  the 
construction  to  be  placed  upon  the  first  proviso  of 
sect.  7  of  the  Act  of  1867,  which  enacts   "  that 
nothing  in  this  Act  contained  shall  affect  any  com- 
position existing  at  the  time  of  the  passing  of  this 
Act,  so  nevertheless  that  no  such  composition  shall 
remain  in  force  beyond  the  29Ui  day  of  September 
next."    The  question  is,  as  has  been  stated,  what  is 
the  meaninf^  of  "  composition  existing  at  the  time 
of  the  passing  of  this  Act  ?  "    If  this  proviso  had 
indnded  every  case  that  came  within  die  principal 
enactment  in  the  7th  section,  it  would  have  beoa 
very  difficult  for  us,  or  for  anyone,  to  answer  the 
argument  of  Mr.  Mellish,  that  the  Act  ought  not  to 
receive  such  a  construction  as  would  make  the  pro- 
viso negative  the  enactment,  and  therefore  stultify 
the  Legislature ;  and  for  a  long  time  the  difficulty 
was,  in  considering  only  the  effect  of  the  SmaU 
Tenements  Act,  to  see  what  other  case  there  could 
be  that  would  come   within   the  enactment  and 
would  not  come  within  the  proviso ;  and  I,  for  oue^ 
certainly  felt  great   difficulty  in   construing   tho 
proviso  so  as  to  avoid  negativing  the  enactment. 
Bat  in  the  course  of  the  discussion  and  towards  the 
close  of  it,  bv  a  reference  Mr.  Mellish  was  good 
enough  to  make,  and  Mr.  Macnamara  also,  to  other 
Acts  of  Parliament  of  a  local  nature,  which  had 
been  passed  before  the  Small  Tenements  Act,  it 
seems  the  system  was,  at  all  events  in  some  cases» 
probably  in  many,  in  the  particular  towns  where 
the  owner  was  assessed  instead  of  the  occupier,  that 
there  was  no  diminution  in  the  amount  of  the  rate» 
and  in  those  Acts  of  Parliament  there  was  a  power 
given  to  the  landlord  to  compound  for  a  less  sum  ia 
respect  of  property  whether  occupied  or  not.    That 
was  the  state  of  things  existing  at  the  time  under 
various  local  Acts  when  the  SmaU  Tenements  Acta 
passed,  and  then  it  seems  that  Act  authorised  ves- 
tries to  order  tenements  under  GL  a-year  to  be  rated 
to  the  owners  instead  of  the  occupiers.   By  the  2Qd 
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section,  a  vestiy  by  a  majority  of  two-thirds  might 
resdnd  that  order  after  it  had  been  in  force  for 
three  years.    In  the  present  case  no  difficulty  arises 
in  that  respect,  because  the  order  was  here  made 
many  years  ago,  and  although  the  yestiy  were  at 
liberty  to  rescind  it,  that  order  has  never  been 
rescinded.    By  the  4th  section,  while  the  first-men-^ 
tioned  order  was  in  force,  the  owner  was  to  be  rated 
at  three-fourths  of  the  amount  at  which  the  tene- 
znent  was  rated  to  the  occupier ;  and  further,  if  the 
owner  desired  to  berated  for  a  tenement  whether 
occupied  or  not,  he  might  be  so  rated  at  an  amount 
to  be  agreed  upon,  not  less  than  one-half  that  at 
which  the   occupier   was   preyiously  rated;   this 
latter  arrangement  was  to  exist  upon  notice  in  writing 
within  fourteen   days  after   the  25th  March  of 
any  year  till   the  following  25th  March.    Then 
there  are   some   cases  brought   before   us^  cases 
where  under  the  local  Acts  the  owner  was  rated 
instead  of  the  occupier  at  the  full  amount  of  the 
rate  and  cases  where  they  may  be  rated  at  less  than 
the  full  amount,  one  without  agreement  and  the 
other  by  agreement,  in  matters  of  occupied  houses  as 
well  as  those  which  are  unoccupied.  We  then  come  to 
the  Registration  Act  (14  &  15  Vict.  c.  14),  and,  as 
was  pointed  out  in  the  course  of  the  argument,  that 
being  a  Registration  Act,  and  not  a  rating  Act, 
would  seem  to  hare  no  operation  with  reference  to 
tiie  13  &  14  Vict  c  99  (The  SmaU  Tenements  Act), 
which  related  only  to  tenements  under  the  value  of 
U,  because  at  the  time  the  14  &  15  Vict,  was  passed, 
the  occupation  franchise  was  a  lOZ.  franchise.    Nor 
has  that  Act  anjrthing  to  do  with  Sturges  Bourne's 
Act,  the  23rd  section  of  which  excepts  from  all 
effect  of  the  enactment  the  places  where  the  right 
of  voting  for  members  to  serve  in  Parliament  de- 
pends on  the  rating.    Then  it  would  seem  that  this 
statute,  the  14  &  15  Vict,  nuist  apply  to  cases 
under  local  Acts,  and  those  local  Acts,  or  some  of 
them  at  all  events,  that  have  been  brought  to  our 
attention,  or  cases  where  the  owner  may  be  rated 
instead  of  the  occupier  to  the  full  amount,  and 
cases   where    he   may   be    rated    at    less   than 
the  full  amount    Then  by  the  3rd  section  of  this 
Act  (14  &  15  Vict  c  14),  **  in  cases  where  by  any 
composition  with  the  landlord,  a  less  sum  shall  be 
payable  than  the  full  amount  of  rate,  which,  except 
for  such  composition,  would  be  due  in  respect  of  the 
same  premises,  the  occupier  claiming  to  be  rated 
shall  not  be  bound  to  pay  or  tender  more  than  the 
amount  then   payable  under   such   composition." 
That  seems   to  refer  to  cases  in  which  the  full 
amount  of  the  rate  might  be  payable.    The  distinc- 
tion is  drawn  as  to  the  full  amount,  and  that  would 
seem  to  apply  to  those  cases  where  under  local  Acts 
of  Parliament  the  owner  was  rated  to  the  full  amount 
instead  of  the  occupier.    It  may  well  be,  therefore, 
that  the  composition  by  the  landlord  spoken  of  in 
the  3rd  section  refers  to  that  species  of  composition 
which  is  mentioned  in  the  Acts  of  Parliament  which 
have  been  brought  to  our  attention.    It  may  be  it 
applies  to  those  cases  where  there  may  be  an  agree- 
ment  with  tiie  landlord.    It  is  not  necessary  to  con- 
sider the  case  under  other  Acts  of  Parliament  that 
have  been  brought  to  our  attention,  where  there 
was  less  than  the  full  amount  payable.    Looking  at 
he  object  of  these  sections,  and  that  they  will 
^pply  to  where  the  full  amount  was  paid,  it  is  not 
ampossible  to  come  to  that  conclusion.    It  is  not 
Inecessary  to  consider  further  that  question.    I  only 
point  to  it  to  show  that  in  the  Act  of  Parliament 
the  distinction  appears  to  have  been  drawn  between 
the  cases  where  the  full  amount  was  payable,  and 
where  less  than  the  full  amount  was  payable— the 
distinction  that  Mr.  Aipllish  drew  between  the  words 
of  the  two  sections,  the  third    expressly  saying 
where  a  less  earn  should  be  payable  than  the  full 
amount  of  the  rate,  and   that  is   coupled    with 


the  words  "  composition  ^ith  the  landlord."  We 
then  come  to  the  language  of  the  present  Act; 
and  by  the  7th  section  it  is  enacted  that  **  Where 
the  owner  is  rated  at  the  time  of  the  passing  of  this 
Act  (which  is  the  15th  Aug.  1867),  to  the  poor-rate 
in  respect  of  a  dwelling-house  or  other  tenements 
situate  in  a  parish  wholly  or  partly  in  a  borough, 
instead  of  the  occupier,  his  liability  to  be  rated  in 
any  future  poor-rate  shall  cease."  And  that,  I  quite 
agree,  if  it  stopped  there,  would  apply  to  every 
case  where  the  owner  was  rated  instead  of  the  occu- 
pier under  the  local  Acts^  or  the  Small  Tene- 
ments Acts,  whether  rated  to  tihe  full  amount  or 
less.  It  is  general  in  its  application,  and  the  inten- 
tion was  that  from  and  after  the  passing  of  the  Act 
all  those  rates  should  cease.  Then  it  proceeds, 
''And  the  following  enactments  shall  ti^e  effect 
with  respect  to  rating  in  all  boroughs:  First, 
after  the  passing  of  this  Act  no  owner  of  any 
dweUing-hottse  or  other  tenement  situate  in  a  parish 
either  wholly  or  partly  within  a  borough,  shall  be 
rated  to  the  poor-rate  instead  of  the  occupier 
except  as  hereinafter  mentioned."  But  for  the 
exception  which  follows,  those  words  are  equally 
genetral  with  the  enactment  itself ;  the  sub-section 
is  equally  applicable,  and  would  f^ply  to  all  cases 
to  which  the  principal  enactment  applies,  and  would 
exclude  the  power  of  rating  any  owner  instead  of 
the  occupier  alter  the  passing  of  the  Act  But 
then  come  the  concluding  words  of  the  section: 
*'  Except  as  hereinafter  mentioned."  That  does  not 
refer  to  the  exception  of  a  house  wholly  let  out 
in  apartments,  as  in  the  case  of  Stamper  v.  7%6 
Overaeers  of  Swukrlandy  18  L.  T.  Bep.  N.  &  682» 
and  has  no  bearing  upon  this  question.  Then 
we  come  to  the  first  proviso,  '*  Provided  that  nothing 
in  this  Act  contained  shall  affect  any  composition 
existing  at  the  time  of  the  passing  of  this  Act,  so 
nevertheless  that  no  such  composition  shall  vemaia 
in  force  beyond  the  29th  day  of  Sept  next"  Now^ 
if  composition  is  there  used  for  the  purpose  of 
designating  only  an  arrangement  by  which  leas 
than  the  full  amount  is  paid,  there  is  no  difficulty  in 
the  construcUon  of  the  Act,  and  though,  in  the  course 
of  the  discussion,  I  pointed  out  to  Mr.  Macnamara 
a  number  of  instances  where  the  full  amount  of  the 
rate  differed  in  circumstances  from  the  rate  made 
by  an  order  on  the  owner  instead  of  the  occupier ; 
and  though  there  are  a  number  of  instances  o£ 
that  description,  one  being  rated  at  the  full  amount, 
the  other  less,  one  for  one  period  of  time,  and 
another  for  another,  and  a  variety  of  other  cases, 
yet  notwithstanding  all  those  cases,  I  have  been 
unable  to  discover  any  cogent  reason  why  the 
Legislature  should  make  one  system  of  rating  con- 
clude upon  the  15th  Aug.  and  the  other  the  29th 
Sept  But  it  is  said  that  the  29th  Sept  is  the 
quarter-day,  or  the  half-yearly  day,  to  which  I 
entirely  accede.  There  is  equal  reason  it  seems 
to  me  with  reference  to  the  arrangements  between 
landlord  and  tenant,  for  making  the  rating  of  the 
owner  cease  on  that  day  in  one  case  as  in  the  other. 
I  do  not  see  any  substantial  difference  between  the 
two.  If  the  proviso  applied  to  all  cases  included  in 
the  enactment,  it  would  not  be  for  us  to  enter  into  the 
reasons  of  the  Legislature  in  making  the  distinction 
which  they  have  made,  though  it  is  difficult  to  see 
why  they  should  make  a  distinction  in  the  day,  and 
fix  the  15th  Aug.  in  one  case  and  the  29th  Sept  in 
the  other.  Again,  in  the  particular  case  it  is  true 
that  the  parish  might  have  put  an  end  to  the  order 
for  rating  if  they  pleased,  because  the  three  years 
had  elapsed.  Then,  in  other  cases  there  might  have 
been,  if  the  order  was  recent,  an  order  continuing 
for  more  than  a  year ;  and  there  might  have  been 
coses  where  the  order  wss  in  force,  and  would  con- 
tinue for  two  or  three  years^  whilst  an  occupation  by 
agreement  was  in  force  only  for  nine  months.    I 
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fail  to  discover  any  reason  why  in  one  case,  which 
was  for  a  longer  period,  in  which  the  order  might 
be  in  force,  it  should  be  determined  on  the  15th 
Aug.,  and  in  the  other  on  the  29th  Sept.  If  there 
were  any  cogent  reasons,  they  would  be  a  ground 
for  us  to  consider  what  ought  to  be  the  proper  con- 
stmction  to  be  placed  upon  the  word  composition. 
Looking  at  the  language  of  the  14  &  15  Vict.,  and 
the  distinction  there  made  between  full  amount  of 
the  rate  and  less  than  the  full  amount,  I  come  to  the 
conclusion  that  the  Legislature,  in  speaking  of 
"  composition  '*  in  the  first  proviso,  did  mean  where 
less  than  the  full  amount  was  paid,  and  that  is  the 
proper  construction  to  be  placed  upon  the  proviso. 
We  held  the  other  day,  that  where  the  composition 
is  by  agreement  it  came  clearly  within  this,  in  the 
Whitehaven  case  Mason  (app.)  v.  Bennett  (resp.); 
and  there  seems  to  me  to  be  no  reason  why  it  should 
not  include  all  cases  where  a  less  sum  is  paid  by 
the  owner  than  would  be  payable  by  the  occupier, 
whether  by  agreement  or  under  Act  of  Parliament. 
This  will  best  carry  out  the  intention  of  the  Legis- 
lature, and  the  consequence  will  be  this,  that  the 
whole  of  these  clauses  will  be  consistent.  No  rate 
can  be  made  after  the  passing  of  this  Act  upon  the 
owner  instead  of  the  occupier,  except  in  cases  where 
less  than  the  full  amount  is  paid  which  would  be  in 
the  nature  of  a  composition ;  and  that  word  is  gene- 
rally considered  as  referring  to  a  case  of  this  sort, 
that  a  composition  is  something  less  than  the  whole. 
Dealing  with  it  in  that  way,  which  is  the  ordinary 
position,  it  seems  that  in  all  cases  when  less  than 
the  whole  was  payable,  the  owner  cannot  be  rated 
after  the  29th  Sept.  but  by  force  of  the  proviso  that 
the  liability  would  continue  to  be  rated  up  to  that 
time.  Then  the  8th  section  seems  to  me  to  be  en- 
tirely consistent  with  that  view ;  and,  at  first,  it 
struck  me,  if  the  provision  was  inconsistent  with 
the  enactment  that  then  the  provision  of  the  first 
condition  in  the  8th  section  would  assist  the  con- 
struction, because  that  seems  to  contemplate  that 
there  were  two  different  periods  at  which  the  lia- 
bility of  an  owner  to  be  rated  would  cease.  But 
then,  when  we  come  to  the  conclusion  which-  I 
have  stated,  that  the  rating  of  the  owner,  where  he 
is  rated  to  the  full  amount,  is  to  cease  at  the 
passing  of  the  Act,  and  the  rating  of  the  owner, 
when  he  pays  less,  is  to  cease  on  the  29th  September, 
then  that  the  words  of  the  condition  to  the  8th 
section  are  properly  used,  and  are  applicable  to  those 
cases ;  and,  as  put  by  Mr.  Manisty,  the  8th  section 
does  not  seem  to  assist  the  arguments  upon  either 
one  or  other  of  them.  On  the  whole,  I  am  of 
opinion  that  in  the  case  of  rating  an  owner, 
although  there  is  no  agreement  but  by  virtue  of  an 
order  under  the  Act,  where  a  smaller  sum  less  than 
the  full  amount  is  payable,  that  is  a  composition 
within  the  meaning  of  the  proviso.  And  in  these 
cases  the  result  will  be,  in  one  case  affirming  the 
decision  of  the  revising  barrister,  and  in  the  others 
reversing  it. 

Btlrs,  J. — I  am  of  the  same  opinion.  I  place 
my  judgment  entirely  upon  the  word  composition. 
I  think  that  it  means  every  rate  which  is  abated, 
but  it  must  be  under  the  sanction  of  an  Act  of 
Parliament.  Now  there  are  two  modes  of  making 
rates :  the  first,  where  there  is  an  order  in  vestry, 
and  the  second,  where  there  is  an  agreement  as  to 
the  mode  of  making  it;  in  both  of  those  cases 
there  must  be  a  rate  made  according  to  the  pre- 
scribed form.  I  can  see  no  reason  for  any  distinc- 
tion between  the  two  cases.  I  must  confess  that 
the  attempt  to  construe  and  reconcile  all  the  differ- 
ent clauses  and  provisions  of  this  Act  of  Parliament 
and  to  draw  a  conclusive  argument  from  them  is 
past  the  limits  of  my  understanding. 

Kbatdvo,  J. — ^I  am  of  the  same  opinion.    With 


reference  to  the  meaning  of  the  word  "composition' 
here,  inasmuch  as  at  the  passing  of  the  Act  there 
were  two  classes  of  cases  in  which  an  owner  had 
been  rated  and  paid,  in  one  case  by  agreement  and 
the  other  without  agreement,  by  an  older  of  vestry, 
less  than  the  amount  ordinarily  paid : — ^there  being 
those  two  classes  of  cases,  as  they  are  popularly  and 
ordinarily  compositions,  I  see  no  reasons  why  they 
should  not  both  be  termed  compositions.  It  is  quite 
dear  that  that  would  be  the  popular  signification. 
There  is  no  satisfactory  reason,  though  some  ingenious 
reasons  have  been  suggested,  why  this  difference 
should  be  made  between  the  two  cases,  and  if  the 
L^slature  had  really  intended  to  exclude  one 
class,  which  I  should  suppose  would  be  the  more 
numerous  class,  one  would  have  expected  to  find 
some  language  to  declare  such  an  intention.  I  quite 
agree  in  the  meaning  of  the  word  composition. 
Therefore  the  result  stated  by  the  Lord  Chief 
Justice  follows. 

Brett,  J.— I  am  of  the  same  opinion. 

BonLL,  C.  J. — ^There  will  be  no  costs  in  mther  of 
these  cases. 

Judgment  for  respondent  in  Trotter  (app.)  p.  Trevor 
(resp.) ;  for  appellcmts  in  the  other  two  cases. 


JTTBOES'  CHAICBEBS. 

Reported  by  F.  O.  Crump,  Esq.,  B«rristor-«t-Law. 

THE   WARRINGTON   PETITION. 

Friday,  Jan.  8,  1869. 

(Before  Willes,  J.  and  Martin,  B.) 

Crozibs  v.  Bylakds  akd  Neilb  (Returning 

Officer). 

Returning  officer — Alleged  misconduct  of  by  depuUf^ 
--Particutars^Stringmt  order^Sl  ff  82  VicL  c  125, 
M.  48,  50,  and  51 — Costs, 

A  petition  aVeged  misconduct  against  a  returning  officer, 
by  his  deputy,  and  against  him  personally,  in  that  he 
had  not  duly  and  indifferently  made  a  return : 

Held,  that  a  stringent  order  must  he  granted  for  par- 
ticulars  of  such  alleged  misconduct  to  be  given 
within  six  djofs  from  hearing  of  the  summons,  unless 
the  allegations  were  at  once  withdrawn : 

Held,  also,  that  if  such  allegations  were  withdrawn, 
particulars  could  only  be  asked  for  in  the  ordinary 
way,  but  that  the  costs  must  be  paid  up  to  the  moment 
of  such  withdrawaL 

The  petition  in  this  case  was  presented  against 
the  sitting  member  and  the  returning  officer,  and 
was  what  one  of  the  learned  counsel  called  a 
blended  petition,  there  being  some  paragraphs  which 
related  to  the  sitting  member,  and  others  which 
related  to  the  returning  officer,  and  this  was  a 
summons  taken  out  on  the  part  of  the  rotuming 
officer,  for  the  purpose  of  obtaining  particulars  <rf 
the  misconduct  alleged  against  him.  The  misooo- 
duct  was  alleged  to  have  been  committed  by  the 
returning  officer  by  one  of  his  deputies,  and  also  by 
himself  personally  in  not  duly  and  indifferaitly 
making  a  return.  The  summons  asked  for  an  order 
for  particulars  of  such  misconduct  to  be  given 
forthwith. 

Wheeler  in  support  of  the  summons. 
Jeune  opposed. 

WiLLES,  J.  expressed  a  wish  to  hear  counsel  folly 
upon  the  question,  a  similar  point  having  arisen  in 
the  Southampton  petition. 


MAGISTEATES*  CASES. 


357 


Judges'  Ch.] 


Staletbridgb  Election  Fbtitiok. 


[JUDGBB*  Ch. 


Wheeler  thereupon  referred  to  the  Act  31  &  32 
Vict.  c.  125,  sect.  48  of  which  says  that,  "  If  any 
xetuming  officer  wilfully  delays,  neglects,  or  refuses 
duly  to  return  any  person  who  ought  to  be  returned 
to  serve  in  Parliament,  for  any  county  or  borough, 
such  person  may,  in  case  it  has  been  determined  on 
the  hearing  of  an  election  petition  under  this  Act 
that  such  person  was  entitled  to  have  been  returned, 
sue  the  officer  having  so  wilfully  delayed,  neglected, 
or  refused  duly  to  make  such  return  at  his  election 
in  any  of  Her  Majesty's  courts  of  record  at  West- 
minster, and  shall  recover  double  the  damages  he 
has  sustained  by  reason  thereof,  together  with  full 
costs  of  suit ;  provided  such  action  be  commenced 
within  one  year  after  the  commission  of  the  act  on 
which  it  it  is  grounded,  or  within  six  months  after 
the  conclusion  of  the  trial  relating  to  such  elec- 
tion." By  virtue  of  this  section  the  remedy  against 
the  returning  officer  was  by  action  for  recovery  of 
the  damages.  Within  the  meaning  of  the  Act  no 
case  was  made  out  which  could  form  matter  for 
a  petition  against  the  returning  officer,  it  was 
charged  that  he  had  committed  the  misconduct  by 
his  deputy,  and  he  was  in  a  position  analogous  to 
that  of  a  captain  of  a  man-of-war  and  not  respon- 
sible for  his  deputy.  This  was  not  a  case  similar  to 
that  of  principal  and  agent.  [Willbs,  J.  thought 
that  in  accordance  with  the  decision  of  Lord  Holt 
in  the  Post-office  case,  a  returning  officer  would 
not  be  considered  liable  for  the  misconduct  of 
his  subordinates.]  He  referred  also  to  sections 
51  &  52,  the  former  stating  that,  <' Where  an 
election  petition  under  this  Act  complains  of  the 
conduct  of  a  returning  officer,  such  returning  officer 
■hall,  for  all  the  purposes  of  this  Act,  except  the 
admission  of  respondents  in  his  place,  be  deemed 
to  be  a  respondent;"  and  the  latter  (sect.  52), 
«MCting  that  *' A  petition  under  this  Act  complain- 
ing of  no  return  may  be  presented  to  the  court,  and 
shall  be  deemed  to  be  an  election  petition  within  the 
meaning  of  this  Act,  and  the  court  may  make  such 
order  thereon  as  they  think  expedient  for  com- 
pelling a  return  to  be  made,  or  may  allow  such 
petition  to  be  heard  by  the  judge  in  manner  herein- 
before provided  with  respect  to  ordinary  election 
petitions."  On  the  latter  section  he  contended  that 
the  only  petition  within  the  scope  and  purview  of 
the  Act  which  could  be  presented  against  the  return- 
ing ofllcer  was  in  cases  where  he  made  no  return 
whatever,  and  if  he  was  liable  in  any  other  respect 
it  must  be  for  wilful  neglect  under  sect.  48.  There 
was  only  one  paragraph  in  the  petition  charging  him 
personally  tiiat  he  had  not  duly  and  indifferently 
made  a  return.  That  was  not  a  matter  for  petition, 
and  he  asked  to  be  allowed  to  demur.  It  appeared 
to  him  ^  Wheeler)  that  in  a  case  of  this  kind,  as  the 
proceedmgs  unaer  this  statute  were  analogous  to 
proceedings  at  law,  that  the  petition,  so  far  as  it 
related  to  the  returning  officer,  was  open  to  demurrer. 
[WiLLBs,  J.  expressed  his  concurrence  in  this,  and 
aiao  in  the  construction  placed  upon  the  Act.] 

Jeune, — The  object  of  the  clauses  in  the  petition 
whidh  allege  irregularity  and  negligence  in  the 
conduct  of  the  election  is  to  put  certain  votes  in 
the  poll  books,  which  were  improperly  omitted. 
The  particulars  therefore  required  by  the  respon- 
dents are,  in  fact,  particulars  of  votes  sought  to  be 
pat  on  by  their  opponents.  To  such  particulars 
the  respondents  are  not  entitled.  Beg.  Oen.  7,  which 
provides  for  full  information  being  given  as  to  votes 
which  it  is  sought  to  strike  off,  makes  no  provision 
for  votes  which  it  is  sought  to  put  on.  If  the  return- 
ing officer  is  not  liable  for  the  misconduct  of  his  sub- 
ordinates, dearly  he  is  not  entitled  to  particulars  of 
their  alleged  misconduct.  The  utmost  that  should 
be  allowed  to  the  respondents  should  be  particulars  of 
alleged  misconduct  of  the  returning  officer  in  the 


alternative  of  the  petitioners  refusing  to  pledge 
themselves  not  to  charge  him  with  personal  default. 

WiLLBS,  J.  said  that  as  Martin,  B.  would  try  the 
petition  he  should  consult  him  upon  the  point, 
although  he  was  prepared  to  make  an  order  at  once 
for  particulars  within,  say,  six  days. 

Mabtik,  B.  shortly  after  arrived  at  chambers,  and 
concurred  in  the  view  taken  by  Willes,  J.  He  accord- 
ingly made  an  order  for  stringent  particulars  within 
six  daySjSuch  order  only  to  be  carried  out  in  the  event 
of  the  petitioners  continuing  the  proceedings  as  com- 
menced against  the  returning  officer,  and  not  to  be 
acted  upon  if  they  withdrew  the  personal  charges. 
Costs  to  be  paid  up  to  the  moment  of  such  with- 
drawal. He  declined  to  express  any  opinion  as  to 
the  liability  of  a  returning  officer  for  the  misconduct 
of  his  deputy. 

Agents  for  the  respondent,  Hoskins  and  Wyatt, 

Agents  for  the  petitioners,  Baxter^  Boae^  and 
NorUm. 


STALEYBRIDGE  election  PETITION. 

(Before  Willes,  J.) 

Petition — Irrelevant  clause — Application  to  strike  out* 

Paying  for  the  conveyance  of  voters  to  the  poR  is  an 
illegal  act,  for  which  an  indictment  may  He,  but  is  not 
an  offence  which  can  be  alleged  in  a  petition  against  a 
candidates  return. 

But  an  application  to  strike  out  the  clause  alleging  the 
payment  was  refused,  the  petitioner  being  left  to  pay 
the  costs  in  respect  of  it  at  the  trial  should  /is  jser- 
severe. 

In  this  case  the  petition,  besides  charging  bribery, 
reating,  and  undue  influence  in  the  usual  form, 
contained  a  clause  which  alleged  that  the  respon- 
dent by  himself,  and  others  on  his  behalf,  had  hired 
carriages  for  the  conveyance  of  voters  on  polling- 
day.    This  clause  it  was  sought  to  strike  out. 

Jeune  argued  that  the  clause  was  wholly  irrelevant 
to  the  prayer  of  the  petition.  By  the  Representa- 
tion of  the  People  Act  1867,  s.  36,  the  payment 
of  money  on  account  of  he  conveyance  of  any 
voter  to  the  poll,  except  in  ertain  boroughs,  was  to 
be  deemed  an  illegal  payment  within  the  meaning 
of  the  Corrupt  Practices  Act  1854.  Sect  18  of  the 
Corrupt  Practices  Act  1854,  which  inflicted  a  spe- 
cific penalty  on  illegal  payments,  was  repealed  by 
26  Vict.  c.  29.  The  act  of  paying  money  for  con- 
veyance of  voters  was  now  simply  illegal,  and  might 
perhaps  be  the  subject  for  an  indictment,  but  it  did 
not  void  a  seat.  The  case  of  Cooper  v.  Slade  did 
not  touch  the  point  That  referred  only  to  a  con- 
ditional payment  for  travelling  expenses.  The 
prayer  of  the  petition  could  not  be  amended,  so 
that  the  clause  might  become  applicable  to  it,  as 
under  the  Parliamentary  Elections  Act  1868,  s.  5, 
it  was  clear  a  petition  could  complain  of  nothing 
except  an  undue  election  or  an  undue  return. 

Chitty  appeared  for  the  petitioners.  | 

Willes,  J.  said  he  fully  agreed  in  the  view  of  the 
law  which  had  been  stated.  He  thought  the  offence 
charged  was  only  a  subject  for  indictment.  The 
only  conceivable  case  of  conveyance  of  voters  vend- 
ing a  seat  was  if  a  man  could  be  supposed  to  be 
bribed  by  a  ride  to  the  poll.  In  the  present  case, 
however,  he  should  not  order  the  clause  to  be  struck 
out.  If  the  petitioner  persevered  with  it  in  all  pro- 
bability he  would  have  to  pay  the  costs  of  it  on  the 
trial,  whatever  the  issue  might  be.     He  should 
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order  particulars  of  the  persons  from  whom  the 
carriages  were  alleged  to  have  been  hired  to  be 
giren* 

Affents :  Eeed,  Phelpe,  and  Sidgwick ;  Baxter,  Bose, 
and  Norton, 


(Before  HAKiTEir,  J.) 

Witness  iU^ComnUssum  to  examine — 31  j*  32  Vict, 
c.  126,  8.  2. 

Order  made  for  commission  to  examine  witness  alleged 
to  be  dangerously  ilL 

In  the  matter  of  this  petition  Chitty  asked  for  an 
order  to  examine  by  commission  a  witness  alleged 
in  an  affidarit,  by  his  medical  attendant,  to  be  in 
danger  of  immediate  death.  Another  affidavit  by 
the  petitioner  alleged  that  he  was  advised  and 
believed  that  the  witness  was  material. 

Jeune^  for  the  respondent,  contended  that  the 
judge  had  no  authority  to  grant  such  a  commission 
in  the  matter  of  an  election  petition.  The  election 
committees  had  never  had  power  to  examine  wit- 
nesses in  the  case  of  English  petitions  otherwise 
than  viva  voce,.  This  appeared  from  the  Ipswidi 
case,  B.  &  Aust.  261.  The  Parliamentary  Elections 
Act  1868,  while  it  contained  elaborate  enactments 
with  regard  to  witnesses,  made  no  provision  with 
respect  to  the  issue  of  a  commission.  This  showed 
that  the  Legislature  did  not  intend  witnesses  at 
election  petitions  to  be  examined  by  commission, 
because  the  old  Acts  which  allowed  the  issue  of 
commissions  to  Ireland  provided  in  great  detail  for 
their  composition  and  procedure.  The  section  of 
the  Parliamentary  Elections  Act  (sect.  2)  which  in- 
rested  the  judges  with  the  same  authority  over  the 
proceedings  on  election  petitions,  as  over  ordinary 
civil  cases  did  not  authorise  a  commisoion  to  take 
evidence.  That  was  not  a  proceeding  in  an  election 
petition,  but  something  collateral  to  it.  In  any 
case,  the  section  did  not  render  it  compulsory  on 
the  judges  to  direct  the  taking  of  evidence  in  a  way 
which,  however  suitable  in  the  case  of  private  civil 
suits,  was  not  appropriate  to  the  public  and,  in  some 
degree,  criminal  character  of  election  petitions. 

The  2nd  section  of  the  Act  is  in  these  words : 
^The  expression,  *the  court '  shall,  for  the  purposes 
of  this  Act,  in  its  application  to  England,  mean  the 
Court  of  Common  Pleas  at  Westminster,  and  in 
its  application  to  Ireland  the  Court  of  Common 
Pleas  at  Dublin,  and  such  court  shall,  subject  to 
the  provisions  of  this  Act,  have  the  same  powers, 
jurisdiction,  and  authority,  with  reference  to  an 
election  petition  and  the  proceedings  thereon,  as 
it  would  have  if  such  petition  were  an  ordinary 
cause  within  their  jurisdiction.'' 


1* 


Havitek,  J.  thought  that  under  this  section  he  had 
power  to  issue  a  commission.  The  taking  evidence 
was'  a  proceeding  on  the  petition.  As  the  case 
appeared  urgent,  he  should  make  the  order.  The 
point  was  new,  and  his  deciaion  might  be  reviewed 
by  the  court. 


HEKEFORD  ELECTION  PETITION. 

(Before  Blackburit,  J.) 

JSUciion  petitum-^Law  and  fact^Seoeranee  of  AUs- 
gations^^edal  case-^Offiee  of  profit  under  the 
CronnL 

In  a  petition  against  the  return  of  two  respondents  there 
were  aSegations  of  bribery ,  treating^  and  intimidation^ 
and  also  an  allegation  that  one  of  die  respondents  was 
dtsauali fieri  by  reason  that  he  held  an  office  of  profit 
under  the  Crcwn :  1 


Held,  that  if  the  facts  could  be  agreed  upon  and  a  special 
case  stated  the  matter  of  law  might  be  severed ;  but 
that  otherwise  it  must  be  dealt  with  at  the  trial  in  the 
same  way  as  the  other  allegations. 

Summons  adjourned  to  give  counsel  cm  opportunity  of 
prqHxring  a  special  cajsejor  the  approval  of  the  judge. 

This  was  an  application  to  eever  a  certain  alle- 
gation in  the  petition,  and  for  an  order  that  the 
matter  so  severed  might  be  tried  in  London. 

H,  James,  in  support  of  the  application,  said  that 
the  petition  alleged  bribery,  treating,  and  intimida- 
tion, and  that  one  of  the  respondents  held  an  oflke 
of  profit  under  the  Crown.  These  were  entirely 
distinct  allegations,  which  ought  to  constitute 
distinct  petitions.  The  respondent  for  whom  he 
appeared,  Mr.  Wylie,  had  been  a  servant  of  the 
East  India  Company,  and,  as  his  Lordship  was 
aware,  by  a  statute  passed  in  the  year  1858  (21  &  22 
Vict,  c  106)  all  the  rights  and  powers  of  that  com- 
pany were  transferred  to  the  Crown.  He  should 
contend,  on  the  part  of  the  petitioner,  that  Mc. 
Wylie  was  thereby  a  holder  of  an  office  of  profit 
created  subsequently  to  1705.  The  determination 
of  that  question  must  depend  upon  documents  in 
the  possession  of  the  East  India  Company,  which 
would  show  whether  this  was  a  new  office  or  whether 
the  company  made  the  same  appointment  before 
1705.  It  was  evidently  a  pure  question  of  law,  but  the 
basis  of  the  decision  must  be  rested  upon  evidence 
to  be  produced  by  witnesses  living  in  lK)ndon.  This 
being  so,  it  would  be  inconvenient  to  take  the  matter 
to  Hereford  for  triaL  [Blaokbttrh,  J. — ^How  cm 
the  facts  be  ascertained?]  Mr.  Archibald  concuired 
with  me  in  theiVew  Sarvmcase,  19  L.  T.  Bep.  N.  &528, 
that  he  and  I  should  agree  upon  the  facte,  but  the 
learned  judge  must  to  some  extent  bear  the  respon- 
sibility. If  the  two  issues  went  down  together  there 
might  be  a  difficulty  as  to  costs.  [Blagkbtjrk,  J.— 
There  is  small  doubt  that  the  bulk  of  the  costs 
would  be  determined  as  a  general  rule  to  go  accord- 
ing to  the  event.] 

G,  Browne  for  the  respondents,  said  the  great 
difficulty  was  in  determining  the  facta.  [Black- 
BURK,  J.—- What  are  the  facts  ?]  That  I  undentaad 
is  not  agreed  upon.  I  am  told  there  will  be  eome 
attempt  to  rely  upon  a  resignation.  The  facta  of 
that  resignation  I  believe  are  in  dispute. 

James. — ^It  is  quite  true  a  communication  waa 
made  on  the  Saturday  before  the  election,  to  the 
East  India  Board,  and  it  is  partly  as  to  that  we 
shall  require  members  of  the  board.  It  is  clearly 
more  convenient  that  the  trial  of  thia  should  take 
place  in  London. 

Browne, — ^We  might  go  down  and  try  the  corrupt 
practices,  and  adjourn  to  London  for  the  hearing  of 
the  other  allegation. 

Blackbdrk,  J.--It  would  be  more  convenient  if 
the  allegations  were  severed.  Would  it  not  be 
better  to  adjourn  the  matter  for  a  time.  If  you  find 
no  difficulty  in  agreeing  on  a  special  case,  then  of 
course  it  would  be  simple  and  straightforward  woric» 
If  you  find  a  difficultv  I  do  not  know  whether  it 
would  be  desirable  to  let  it  go  on  for  trial,  or  settle 
it  here.  If  it  is  not  made  a  special  case,  I  shall 
have  to  inquire  into  it.  If  it  were  made  a  specisl 
case  it  would  be  just  as  if  it  were  out  of  the 
petition. 

Adjourned  for  a  week  for  counsel  to  settle  special  ease, 
if  possible. 
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THE  BOROUGH  OF  BELFAST  PETITION.(o) 
7\idM%,  Jan.  5,  1869. 

(Before  Ksogh,  J.) 

Partieulars^Evidencegubsequenthf  caising. 

The  parties  will  not  be  predaded  from  produdnp  evidemse 
at  the  trial  of  cases  arising  afUr  the  giving  of  the 
particukprs. 

This  was  a  motion  for  particulars  on  the  part  of 
the  respondent. 

Suit,  Q.  C.  for  the  respondent. 

Maedcmaughy  Q.  C.  for  the  petitioners. 

Macdonough  said  that*  in  his  opinion,  the  affidavits 
of  conducting  agents  were  of  great  importance,  as 
showing  whether  hills  of  particulars  were  really 
necessary  or  not.  Mr.  Moore,  the  solicitor  for  the 
petitioners,  stated  that  there  was,  in  his  opinion, 
a  jost  cause  for  the  petition  upon  its  merits ;  that 
he  had  under  examination  seyeral  cases  of  alleged 
bribery  and  treating,  committed  in  Belfast,  on 
behalf  of,  or  by  the  agent  of  M*Glure ;  but  it  would 
greatly  embanrass  him,  in  produdog  evideDce  in 
support  of  the  petition,  if  he  were  prematurely 
called  upon  to  disclose  tiie  particulars  required  by 
the  motion  of  Mr.  MK^lure.  He  would,  however, 
supply  all  information  to  the  respondents  which  the 
court  should  deem  necessary,  within  reasonable  and 
proper  time. 

Keogh,  J.  said  that  that  was  all  that  was  re- 
quired. He  only  wondered  that  the  motion  was 
at  all  opposed.  In  ruling  upon  the  motion  he  said 
that  it  was  always  to  be  understood  in  those  cases, 
just  as  before  the  House  of  Oonmions,  that  parties 
would  not  be  excluded  from  giving  evidence  in  any 
cases  which  should  turn  up  before  the  trial  of  the 
petition,  and  that  it  would  be  the  duty  of  the  court 
to  investigate  all  such  cases.  His  Lordship  then 
made  an  order  substantially  the  same  as  that  given 
by  him  in  the  case  of  the  motion  concerning  the 
Londonderry  petition  {supra^ 
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Beported  by  F.  O.  Obuxp,  Esq.,  Barrister-«t-Law. 

BEWDLEY   ELECTION   PETITION. 
Jaa.  19,  20,  21,  22,  28,  and  25,  1869. 

(Before  Bla-okbubn,  J.) 

Uf^aid  agents — Introduction  hy  of  candidate  to  voters 
— Sub-agents— Candidaii^s  reaponsibiUty  for  acts  of 
— Treating-^Evidence--  WatAers— Employment  of. 

It  is  not  necessary  that  an  agent  should  be  paid  in  order 
that  his  acts  should  affect  the  member's  seat  : 

Hdd,  therefwcj  that  where  such  a  person  visited  certain 
voters^  md  made  appointmmits  for  them  to  see  the 
fondid^ft^  to  whom  he  subsequentbf  introduced  them^ 
agenof  was  established. 

If  a  candidate  places  funds  in  the  hands  of  friends  and 
exercises  no  control  over  them  he  becomes  responsible^ 
not  only  for  Vieir  acts,  but  for  the  acts  of  agents 
whom  tMy  may  employ. 

A  salaried  clerh  of  a  person  authorised  by  the  candidate 
to  conduct  the  ehctian  will  cffed  the  candidate  by  a 
corrupt  act* 

Troating,  to  vitiate  an  election,  must  be  of  such  a  Ma- 

(a)  Adapted  from  the  Irwh  Lav  Timm  by  F.  O.  Cbuxp»  Esq., 

Bfttrister-at-Law. 


racter  that  those  who  are  treated  know  at  the  instance 

of  which  party  it  is  done. 
2he  styiply  of  even  a  small  quantity  of  meat  and  drink 
eoidence  of  treating,  but  more  than  that  is  required 

to  makiiout  a  corrupt  intention. 
Where  money  is  placed  in  the  hands  of  an  agent,  and 

that  agent  expends  it  in  a  corrupt  manner,  that  u 

evidence  that  the  candidate  intended  that  it  should  be 

so  tpent. 
The  enmloyment  of '' watchers"  is  not  illegal,  but  if  the 

watchers  are  voUrs  their  votes  are  rendered  void  by 

the  emphyment,  although  not  paid. 

The  petition  in  this  case  charged  bribery,  treat- 
ing, and  intimidation. 

Stephen,  (J.C.,  Chandos,  Leigh,  and  5««r^e  appeared 
for  the  petitioners. 

Giffard,  Q.C;,  and  Poland  for  the  sitting  member. 
Sir  B.  Glass. 

Evidence  was  given,  and  not  rebutted,  proving 
that  a  great  many  public-houses  in  which  existed 
what  are  called  "  free  and  easies,**  were  open  in  the 
town,  and  that  they  were  largely  frequented  by 
voters  who  obtained  drink  without  payment. 

Evidence  was  also  given,  and  not  rebutted,  prov- 
ing that  a  large  number  or  persons  were  employed 
as  "watchers,"  or  in  other  words  paid  for  doing 
nothing.    One  of  these,  Thomas  Wood,  said : 

That  he  wag  emplc^ed  at  the  reoent  eleotlon  on  behalf  at 
Sir  Sicheid  Qlaee  as  a  watcher.  He  was  engaged  at  it  night 
and  day,  hie  datiee  being  to  "  watch"  the  voters.  He  lived 
at  Bewdley  and  k«pt  a  publio-honse,  but  was  not  a  voter.  He 
-was  paid  8«.  for  watching  shortly  after  the  election  at  the 
Malt  Shovel,  which  was  kept  by  Osman  Pountnay.  The 
money  was  paid  by  a  man  who  wore  a  false  wig  and  a  mask. 
He  did  not  think  that  snm  sufficient,  and,  in  company  with 
other  discontented'*  watchers,"  paid  a  visit  the  next  day  to 
Mr.  Acton  Pardee's  (agent  for  Sir  Kichard  Glass),  where 
they  lodged  a  complaint  against  the  smallness  of  remnnexa- 
tlon  made  them  by  the  man  in  the  mask.  The  consequence 
was  that  in  the  coarse  of  the  following  week  he  received 
another  0*.  from  William  Jackson.  Paid  a  visit  by  request 
to  Mr.  Pkxdoe's  lawn  on  the  night  that  Sir  B.  Qlass  first 
came  to  Bewdley.  He  was  asked  no  qaeetions  at  the 
entrance,  but  on  getting  inside  Mrs.  Pardee  asked  him  if 
he  was^'for  Sir  Bichaid  Glass  or  Mr.  Lloyd/'  Hew«a 
unable  to  answer  the  question,  as  he  had  had  no  idea  why  he 
was  invited.  On  going  to  the  lawn  he  foimd  a  table  and 
doth,  and  those  present  were  supplied  with  beer,  bread  and 
cheese,  and  onions.  As  much  as  they  liked  in  the  way  of 
beer  was  forthcoming,  the  result  of  which  was  that  Sir  B. 
Glass  on  his  anival  wae  received  with  cheexing  and  firing  of 
cannon.  Was  one  of  those  present  at  a  free-and-eaey  held 
at  the  Kjflotn"^  public*house  at  Willenhall  in  13ie  course  of 
October.  Beer  and  tobacco  were  supplied  gratuitously  for 
some  time,  untU  *'the  tap  was  stopped."  Did  not  know 
where  the  beer  came  from,  but  supposed  it  wae  fetched 
from  the  cellar.  Did  not  know  why  the  tap  was  stopped 
and  heard  nothing  said  about  it.  Had  visited  similar  f ree- 
and-easies  at  other  public-houses,  and  on  each  occasion  beer 
and  tobacco  were  supplied  gmtuitously  to  the  company. 

Similar  evidence  was  given  by  a  large  number  of 
witnesses. 

On  the  question  of  unpaid  agency  and  introduc- 
tion of  voters,  Joseph  Bodgers,  in  cross-examination, 
said  that  he  visited  the  houses  of  a  good  many  of 
the  voters,  and  made  appointments  for  them  to  see 
Sir  Hichaid  Glass,  who,  at  fitting  times,  he  intro- 
duGfid 

John  Acton  Pardee,  solicitor  and  principal  paid 
agent  for  Sir  BichardGh&ss  during  the  election,  said : 

That  he  believed  some  sort  of  entertainmemt  was  given 
when  Sir  Bicbard  Glass  first  visited  the  borough,  but  he 
knew  nothing  about  it,  as  he  was  absent  from  home  at  the 
time,  and  it  was  azxanged  by  Mrs.  Pardee.  The  entertain- 
ment wae  not  by  any  means  an  eacpaoaive  one.  Had  re- 
ceived eOOl.  from  Sir  Bichaxd  Glass,  iXXi.  for  the  purposes 
of  the  registration,  and  the  remainder  for  carrying  on  the 
election.  Did  not  know  that  his  oleA  Bumiah  was  in  the 
habit  of  ordering  drink  at  dilBBrent  pnUic-honses,  and  that 
it  was  consumed  without  any  payment  being  made.  Burnish 
was  not  acting  for  him  in  the  matter.  Had  not  expended 
a  single  penny  for  electioneering  purposes  Qlegally.  Had 
noticing  to  do  with  the  employment  of  the  watchani. 

Mr.  Pardee's  clerk,  Burnish,  stated  that  the  Con- 
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servative  Working  Men*8  ABsociation  was  formed  in 
the  borough  on  the  18th  August,  a  little  more  than 
a  month  after  Sir  Richard's  entry  into  Bewdley, 
and  of  that  association  he  was  appointed  secretary- 
The  objects  of  the  association  appeared  to  be  to 
further  and  maintun  Conservative  principles,  to 
attend  to  the  register,  and  generally  to  advance  the 
interests  of  the  Conservative  cause.  The  subscrip- 
tion of  the  ordinary  members  was  Id.  a  week,  and 
of  hon.  members  half  a  guinea  a  year,  but,  like 
other  similar  societies,  the  association  was  always 
ready  to  receive  donations,  and  Sir  liichard,  among 
others,  was  credited  with  one  of  10/.  At  the  meet- 
ing of  the  association  on  the  12th  October,  the 
following  resolution  was  adopted  and  entered  upon 
the  minutes  of  the  association : — 


« I 


That  the  oomxnittee,  deeming^  it  expedient  that  every 
effort  should  be  made  to  secure  the  return  of  Sir  Bichard 
Attwood  Glass  for  the  borough,  resolve  that  meetings 
should  be  held  on  Tuesdays  and  Fridiys  in  each  week 
during  the  election  for  the  purpose  of  yoluntarily  aiding 
him  In  his  canvass,  and  that  the  place  of  meeting  be  ap- 
pointed from  time  to  time  by  the  committee." 

In  accordance  with  this  resolution  meetings  were 
held  at  different  times  at  the  public-houses  referred 
to  in  the  evidence  of  several  witnesses,  and  at  these 
"  f  ree-and-easies  **  Burnish  ordered  beer  in  a  whole- 
sale manner,  the  beer  being  gratuitously  supplied  to 
allcomers,  members  of  the  association  having  the 
preference. 

Cross-examined : — 

The  cash  account  of  the  association  which  he  produced 
did  not  show  any  expenditure  on  account  of  these  enter- 
tainments. The  reason  of  this  was  that  the  bills  had  not 
yet  been  sent  in.  Witness  further  acknowledged  that  the 
meetinsrs  were  not  confined  to  the  Tuesdays  and  Fridays 
oriflrinally  fixed.  Had  paid  two  publicans'  biUs,  one  of  31. 
and  the  other  of  41.  No  weekly  payments  had  been 
received  from  members  since  the  week  before  Christmas. 

[Blackburn,  J.  (looking  over  the  minutes  of  the 
association). — I  do  not  see  here,  in  the  minutes  of 
the  meeting  of  the  18th  October,  that  you  were  to 
hold  these  additional  meetings  in  public-houses.] 
No,  my  Lord ;  it  was  decided  afterwards.  [Black- 
burn, J. — I  do  not  see  that  you  account  liere  for 
money  paid  for  drink  at  these  meetings.]  No,  my 
Lord,  not  yet.  The  bills  have  not  come  in.  [Black- 
burn, J. — Then  you  ordered  all  this  quantity  of 
drink  at  these  places  without  asking  how  much  it 
came  to?]  Yes,  my  Lord.  [Blackburn,  J. — Then 
you  ordered  drink  at  large  upon  your  own  responsi- 
bility. You  tell  me  that  you  rely  for  the  means  of 
Saying  it  upon  the  funds  of  the  association  which 
lave  not  yet  come  in.   Is  that  so  ?]    Yes,  my  Lord. 

Giffard^  in  replying  upon  the  evidence,  said,  that 
he  should  not  attempt  to  contend  that  Mr.  Pardoe 
had  not  committed  certain  actions  which  would 
greatly  imperil  Sir  Richard  Glass's  position ;  but  he 
maintained  that  if  Mr.  Pardoe,  through  weakness  of 
mind,  stupidity,  or  unwise  yielding  to  solicitations, 
liad  made  or  agreed  to  make  any  illegal  payments, 
without  corrupt  intention,  such  acts  of  Mr.  Pardoe 
would  do  nothing  to  place  Sir  Richard  Glass's  seat 
in  jeopardy.  The  drinking  which  had  undoubtedly 
prevailed  in  the  borough  had  been,  though  probably 
unintentionally,  greatly  exaggerated ;  for  the  nature 
of  the  evidence  would  lead  a  large  portion  of  the  pub- 
lic to  believe  that  there  was  much  more  drinking  in 
the  borough  than  really  had  prevailed.  [Black- 
burn, J.,  remarked  that  that  was  so,  but  that,  after 
making  every  allowance,  there  was  evidence  of  the 
consumption  of  an  immense  quantity  of  beer  at  the 
various  public-houses.  There  was,  however,  nothing 
in  the  evidence  to  show  that  Sir  Richard  Glass  had 
any  knowledge  personally  of  what  was  being  done 
in  this  direction.]  Though  the  fact  that  the  beer 
was  ordered  by  a  person  who  was  in  the  employ  of 
Mr.  Pardoe  of  itself  appeared  to  be  very  suspicious, 


that  circumstance  alone  was  not  sufficient  to  vitiate 
the  election.  Had  those  who  managed  the  affairs 
of  this  election  intended  to  do  anything  that  would 
corrupt  the  voters,  the  last  person  that  they  would 
have  employed  for  tho  purpose  was  the  clerk  of 
the  election  agent,  a  man  who  must  personally  be 
known  to  every  one  in  the  borough.  [Black- 
burn, J.,  reminded  the  learned  counsel  that  treat- 
ing, to  vitiate  an  election,  must  be  of  such  a 
character  that  those  who  were  treated  knew  at 
the  instance  of  which  party  it  was  done.]  It 
was  impossible  to  pretend  that  those  who  shared 
in  those  treats  were  not  aware  of  the  fact 
that  the  house  was  regarded  as  adhering  to  Sir 
Richard  Glass  or  Mr.  Lloyd,  as  the  case  might  be ; 
but  he  would  draw  attention  to  the  fact  that  the 
hospitalities  were  extended,  not  only  to  non-voters, 
from  whom  no  benefit  could  be  derived  by  either 
candidate,  but  also  the  supporters  of  Mr.  Lloyd, 
where  they  choose  to  present  themselves,  were  made 
welcome.  No  doubt  Mr.  Pardoe  was  liable  for  such 
of  the  actions  of  his  clerk  as  would  come  within 
the  ordinary  scope  of  his  duties,  but  he  maintained 
that  that  responsibility  would  cease  if  the  clerk 
went  out  of  his  way  and  took  upon  himself  the 
conduct  of  affairs  for  which  all  reasonable  men 
would  say  he  ought  to  have  special  instructiotts. 
Besides,  Mr.  Burnish  was  engaged  in  the  work  of  an 
independent  association,  and,  though  employed  in 
the  cognate  capacity  of  clerk  to  Mr.  Pardoe,  he 
contended  that  the  election  acts  of  Burnish  for 
which  Mr.  Pardoe  was  responsible  must  be  confined 
to  such  acts  as  could  reasonably  be  presumed  to  be 
within  the  scope  of  Burnish's  duties  as  clerk  to  Mr. 
Pardee.  If  Mr.  Pardee's  connection  with  his  acts 
was  to  be  traced  beyond  that  point  specific  instruc- 
tions ought  to  be  shown,  and  it  was  evident  the 
money  for  this  ale  was  not  supplied  by  Mr.  Pardoe. 
While  the  indiscretion  which  accompanied  many 
acts  committed  in  the  course  of  the  election  could 
not  be  overstated,  he  maintained  that  the  evidence 
contained  no  proof  that  any  of  the  acts  complained 
of  were  actuated  by  corrupt  motives.  With  respect 
to  the  "  watchers,"  he  could  not  help  feeling  that  if 
the  practice  itself  was  absurd,  the  difference  between 
Mr.  Lloyd  and  Sir  Richard  Glass  in  this  respect  was 
simply  one  of  degree,  inasmuch  as  the  expenditure 
of  the  former  gentleman  under  this  head  had 
amounted  to  64/L 

StepkeiL,  Q.Cm  having  replied,  and  having  also, 
upon  an  intimation  from  his  lordship  that  enough 
evidence  had  been  given  to  avoid  the  election, 
abandoned  the  claim  to  the  seat. 

Blackburn,  J.,  exonerated  Sir  Richard  Glass  from 
personal  knowledge  of  corrupt  practices,  and  pro- 
ceeded :  I  believe  that  he  intended  that  nothing  should 
be  done  which  should  have  the  effectof  imperilling  hit 
election.  But  Sir  Richard  Glass,  though  not  liable 
to  the  penalties  which  attach  to  personal  participa- 
tion or  knowledge  in  these  practices,  is,  like  any 
other  candidate,  liable  to  the  extent  of  losing  his 
seat  if  any  agent  authorised  to  act  on  his  behalf  has 
been  guilty  of  corrupt  practices.  As  to  what  con- 
stitutes an  agent  it  is  difficult  to  lay  down  a  precise 
rule  which  would  be  applicable  in  every  instance, 
but  I  do  not  think  it  necessary  to  show  that  the 
person  acting  on  behalf  of  the  member  or  candidate^ 
or  his  legally  appointed  agent,  was  paid,  or  that  it 
was  intended  that  he  should  be  paid.  I  apprehend 
that  when  there  is  evidence  given,  as  there  has  been 
in  this  case,  that  a  gentleman  visits  certain  voters 
and  makes  appointments  for  them  to  see  Sir  Richard 
Glass,  and  subsequently  introduces  Sir  Richard 
to  these  voters — ^I  take  it  that  this  evidence 
admissible  to  show  that  that  person  is  an  agen 
and  the  question  for  me  ultimately  to  consid 
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would  be  whether  the  evidence  is  of  8uch  a  character 
aa  to  show  upon  the  whole  that  the  agency  was  sach 
as  to  render  the  candidate  responsible  for  all  that 
he  might  do.  That,  I  apprehend,  will  be  the  point 
upon  which  jadges  will  frequently  find  great 
difficulty.  In  each  case  the  judge  will  have  to  bring 
his  common  sense  to  bear  and  to  satisfy  himself  as 
to  whether  the  evidence  is  sufficient  or  not.  In  the 
present  case  I  feel  no  difficulty  whatever,  because  it 
is  clearly  proved  that  Sir  Richard  Glass  deposited 
1100/.  altogether  in  the  hands  of  Mr.  Crowther  and 
Mr.  Pardoe,  directing  them  in  his  letters— and  I  see 
no  reason  to  doubt  that  he  did  so  bond  fide  to  permit 
uo  expenditure  that  was  not  honest  or  proper.  But 
beyond  this  he  exercised  no  personal  control  over 
the  expenditure,  and,  in  fact,  knew  nothing  of  the 
manner  in  which  the  money  was  being  expended. 
Upon  that  I  cannot  come  to  any  other  conclusion  than 
that  he  made  these  two  persons  his  agents,  and  that 
in  the  latitude  he  accorded  them  he  not  only  becomes 
responsible  for  their  acts,  but  for  the  acts  of  the  agents 
whom  they  employed,  though  with  those  agents  he 
may  not  have  come  into  contact,  and  mayhaveknown 
nothing  about  them.  Then  there  comes  the  ques- 
tion as  to  whether  corrupt  practices  have  been 
traced  to  those  agents  or  to  those  whom  they 
employed.  And,  first,  as  regards  treating,  which  is 
•peciaily  dealt  with  by  the  17  &  18  Vict.  c.  102,  s.  4. 
Those  who  framed  the  Act  appear  to  have  Intended 
that  it  should  comprehend  almost  everything  that 
can  by  any  possibility  happen  in  this  way  at  an 
election,  but  they  have  governed  it  all  by  the  word 
**  corruptly."  The  interpretation  of  this  word,  as 
explained,  and  in  my  opinion  rightly  explained,  by 
Mr.  Justice  Willes,  is  not  "  wickedly,"  *»  immorally," 
or  anything  of  the  sort,  but  embraces  such  conduct 
as  it  was  evidently  the  intention  of  the  Legislature 
to  discountenance.  Where  it  is  shown  that  even 
the  smallest  quantity  of  meat  or  drink  is  supplied, 
that  is  of  course  admissible  as  evidence  of  treating, 
but  more  than  that  would  be  required  to  make  out 
a  corrupt  intention.  Each  individual  case  may  in 
itself  be  slight — a  mere  feather-weight  as  was  said 
by  Mr.  GifiFard— but  all  taken  together  will  be  of 
importance  if  there  are  many  such  cases.  If  an 
election  were  rendered  void  because  one  of  Mr. 
Dank's  men,  for  instance,  was  shown  to  have  re- 
ceired  a  shilling  to  drink  Sir  Richard  Glass's  health, 
great  injustice  might  be  inflicted  upon  a  candidate ; 
but  in  this  case  the  evidence  shows  that  nearly 
twenty  public-houses  were  habitually  kept  open, 
and  that  whoever  chose  to  present  himself  was  sup- 
plied with  drink.  Where  that  is  done  it  would  be  a 
perfect  mockery  to  suppose  that  it  was  done  without 
any  corrupt  intention.  Then  came  the  question 
whether  this  was  done  by  an  agent  for  whose  acts  Sir 
Richard  Glass  is  responsible.  That  Burnish,  who  is 
Mr.  Pardoe*s  clerk,  ordered  this  drink  **  corruptly,"  is 
a  matter  about  which,  I  think,  there  can  be  no  ques- 
tion. But  was  Mr.  Pardoe  cognisant  of  Burnish's 
proceedings  sufficiently  to  void  the  election  on  that 
account?  I  have  uo  hesitation  in  saying  that  the 
nature  of  Mr.  Pardoe*s  connection  with  Sir  Richard 
Glass  not  solely  as  agent  for  the  settlement  of 
election  expenses,  but  as  engaged  in  the  conduct  of 
the  election,  is  such  as  to  render  Sir  Richard  Glass 
responsible  for  the  acts  of  those  who  were  employed 
by  Mr.  Pardoe.  If  Burnish  had  ordered  all  this 
drink  with  the  intention  of  paying  for  it  out  of  his 
own  pocket,  it  wovJd  have  been  otherwise ;  but  1 
think  that  it  is  impossible  to  believe  that  he  in- 
tended to  pay  for  it  out  of  his  own  pocket, 
or  out  of  the  funds  of  the  conservative  associa- 
ation,  and  that  he  did  mean  and  was  under- 
stood to  mean  by  those  who  supplied  the  drink  that 
payment  would  eventually  be  made  in  some  way 
through  Mr.  Pardoe.  Mr.  Pardoe  does  not  seem 
to  have  personally  paid  much  attention  to  those 


matters,  but  he  trusted  a  good  deal  to  his  son  and 
clerks.  Of  those  latter  Burnish  was  one,  and  it  is 
he  who  makes  out  a  list  of  the  watchers  and  man- 
ages the  affairs  at  the  public-houses,  and  there  la 
much  pertinency  in  the  remarks  of  Mr.  Stephen 
that  no  man  would  have  permitted  these  things  to 
be  done  by  his  Mdaried  clerk  if  he  had  not  been 
convinced  that  the  clerk  was  engaged  in  doing  that 
which  he  desired.  I  have  no  doubt  therefore  that 
Burnish,  being  so  employed  and  authorised  by  Mr. 
Pardoe,  was  an  agent  for  Sir  Richard  Glass,  and 
that  the  corrupt  treating  of  whizh  Burnish  is 
proved  to  have  been  guilty  is,  therefore,  also  proved 
against  Mr.  Pardoe.  This  is  a  matter  of  consider- 
able importance  to  these  gentlemen,  because  as  I 
shall  feel  it  my  duty  to  return  their  names  aa 
having  been  gtdlty  of  corrupt  practices  they  will 
be  rendered  incapable  of  taking  part  in  election 
matters  for  seven  years  to  come.  How  far  the 
manner  in  which  the  election  returns  which  have- 
been  made  out  will  bring  Sir  Richard  Glass,  Mr. 
Pardee,  acd  Mr.  Crowther  under  the  penalties  pro- 
vided for  an  omission  of  the  requirements  of  the 
statutes,  how  far  it  would  affect  the  publicans  who 
had  supplied  the  drink,  and  had  neglected  to  send 
in  their  accounts  within  the  stipulated  time,  are 
matters  for  ethers  to  settle.  I  can  only  say  that  if 
the  publicans  lose  the  money  they  expect  to  get  for 
the  entertainments  which  they  provided,  I,  for  one, 
should  not  regret  it.  It  is  quite  true  that  Sir 
Richard  Glass,  in  handing  over  money  to  Mr. 
Crowther,  and  in  placing  money  in  the  hands  of  a 
person  who  was  not  returned  as  his  agent  for 
electioneering  expenses,  has  infringed  the  Act  of 
Parliament.  I  cannot  in  the  slightest  degree  doubt 
that  where  a  fund  is  placed  in  the  hands  of  an 
agent,  and  that  agent  expends  the  money  in  a  cor- 
rupt manner,  that  that  is  evidence  to  show  that  the 
candidate  intended  that  it  should  have  been  so  spent. 
I  do  not  believe  that  at  any  corrupt  election  any  can- 
didate has  been  foolish  enough  ever  actually  to  say, 
**  Spend  this  money  in  bribery."  But  in  this  case  I 
do  not  think  there  has  been  any  evidence  to  show 
that  bribery  has  so  extensively  prevailed  as  to 
render  Sir  Richard  Glass  personally  liable  to  the 
penalties  which  can  be  imposed  under  the  Act  of 
Parliament  for  this  offence.  It  is  plain  that 
accounts  which  ought  to  have  been  returned, 
have  been  omitted,  and  it  is  also  evident  that 
Mr.  Pardoe  knew  that  the  money  was  bestowed 
on  purposes  which  would  not  bear  the  light  of 
day.  There  is  another  matter — the  employment 
of  watchers.  The  evidence  adduced  before  me  at 
this  inquiry  leads  me  to  believe  that  it  has  been  the 
practice  in  Bewdley  to  pay  men  for  what  in  reality 
amounts  to  doing  nothing,  and  that  the  inhabitants 
of  the  borough  ^ve  come  to  regard  these  payments 
as  perquisites  to  which  they  are  entitled  at  election 
times.  This  has  been  done  more  extensively  on  the 
one  side  than  on  the  other,  but  it  appears  to  have 
prevailed  on  both.  The  practice  is  in  itself  a  very 
mischievous  one,  as  it  is  of  course—whether  voters 
or  non- voters  are  employed— calculated  to  influence 
the  result  of  an  election ;  but  it  has  not  as  yet  been 
rendered  illegal  by  the  statute.  Then,  again,  the 
mere  employment  of  a  voter — whether  that  voter 
be  paid  or  not — renders  his  vote  void.  That  several 
voters  acted  as  watchers  in  the  expectation  of  being 
paid  for  their  services  there  can  be  no  doubt,  and  on 
a  scrutiny  their  votes  would  be  struck  off.  I  shall, 
however,  only  feel  justified  in  reporting  that  it  ex- 
tensively prevails,  but  I  trust  that  with  the  next 
contested  election  the  practice  will  be  discontinued. 
There  is  no  ground  for  its  being  maintained,  and 
though  not  directly  amounting  to  bribery,  it  has  a 
tendency  in  that  direction.  His  Lordship  then 
stated  that  he  must  consider  the  evidence  concerning 
three  or  four  persons  who  were  accused  of  being 
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ccwinncted  with  bribery,  and  concluded  by  condemn- 
ing the  sitting  member  to  pay  all  the  costs  of  the 
inquiry,  except  those  connected  with  the  demand 
for  a  scrutiny. 


COUBT  OF  aUSEir'S  BENCH. 

Baported  by  T.  W.  SAUvinm  tad  J.  Sbokt,  Eaqni^ 
Bazilrtar»«t-Law. 


WediieMday,  Jan,  20, 1869. 

Palxeb's  Bhzf  BtnLDDro  Com paht  (apps.)  v, 
Chattob  (resp.) 

Factory^EnqiloymmL  of  children — Iron  Aiptndlding. 

By  the  Factories  Acts  provisions  are  enacted  against 
the  emphgmaU  of  children  under  a  certain  age  for 
more  than  six  ana  a  half  hours  per  day,  and  by  sect,  3 
of  the  dO  i-  81  Vict,  c  108,  it  is  enacted  that  the 
word  '•^Jbctory  "  shall  mean  (inter  aiicC)  any  premises 
in  which  steam,  water,  or  other  mechanicai  power  is 
used  for  moving  machinery  employed  in  the  manu' 
facture  of  any  articles  of  metal,  not  being  machinery. 
Upon  premises  used  for  the  purpose  of  building  iron 
ships,  a  boy  was  employed  as  a  rivet  boy,  and  in  the 
department  where  he  worked  steam  and  machinery  was 
in  use  for  cutting  and  shifting  iron  plates,  imd  rivets 
were  heated  there : 

Held,  that  this  was  a  factory  within  the  meaning  of  the 
Act: 

Semble,  that  aa  iron  ship,  is  not  an  article  of  metal 
within  the  meaning  oj  the  Act. 

This  was  a  case  stated  for  the  opinion  of  this 
court  upon  a  conyiction  by  justices  of  the  appel- 
lanU  under  the  80  &  81  Vict.  c.  108  (the  Factory 
Acts  Extension  Act  1867).  The  case  was  as  follows : 

This  case  has  been  stated  for  the  opinion  of  this 
honourable  Court  by  us,  the  undersigned,  William 
Anderson,  Thomas  Drewett,  and  Drewett  Ormonde 
Drewett,  Esqrs,  three  of  her  Majesty's  Justices  of 
the  Peace  for  the  county  of  Durham,  acting  in  and 
for  the  east  dirision  of  the  Chester  Ward  in  Uie 
•aid  county,  in  pursuance  of  the  statute  made  and 
passed  in  the  twenty  and  twenty-first  years  of  the 
xeign  of  Her  Majesty  Queen  Victoria,  c.  48,  being 
an  Act  to  improTe  the  sidminstration  of  the  law  so 
far  as  respects  aummaxy  proceedings  before  justices 
•f  the  peace. 

On  the  1st  May  1868  the  above  named  William 
Chajrtor,  hereinafter  called  the  said  respondent, 
laid  information  in  due  form  of  law  before  John 
Broderick  Dale,  Esq.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  county  of  Durham,  acting 
in  and  for  the  said  east  division  of  Chester  Ward, 
in  the  said  county,  against  the  above-named 
Palmer's  Shipbuilding  and  Iron  Company,  Limited 
and  Beduced,  hereinafter  called  the  said  appellants, 
for  that  liie  said  appellants  in  the  parish  of  Jarrow 
in  the  said  county  had  offended  against  the  Act 
made  in  the  7  Vict  intituled  "  An  Act  to  amend  the 
Laws  relating  to  Labour  in  Factories  as  amended  by 
the  Act  made  in  the  13  &  14  Viot,  intituled  *  An  Act 
to  amend  the  Laws  relating  to  Labour  in  Factories,' 
and  by  the  Act  made  in  the  16  &  17  Vict,  intituled 
'An  Act  further  to  regulate  the  Employment  of 
Children  in  Factories,' "  forasmuch  as  thev,  the  said 
appellants,  on  the  8th  April  1868,  at  the  parish 
aforesaid,  being  then  and  there  the  occujpiers  of  a 
certain  shipbuUding  factory  within  the  said  parish, 
the  same  being  a  factory  within  the  true  intent 
and  meaning  of  the  said  first  recited  Act,  did 
employ  in  their  said  factory  a  certain  child  under 
the  age  of  eleven  years,  to  wit  Smith  Kennedy,  for 
more  than  six  and  a  half  hours  per  day,  contrary 
to  the  directions  contained  in  the  said  first  recited 
Ait. 


On  the  19th  day  of  May  1868  the  said  information 
came  to  be  heard  before  us,  Wm.  Anderson,  Thos. 
Drewett  and  Drewett  Ormonde  Drewett,  Esqrs.,  aa 
such  justices  as  aforesaid,  at  South  Shields,  in  the 
said  county,  when  both  parties  appeared  before  us, 
and  the  said  appellants,  by  their  attorney,  expressly 
admitted  the  age  and  employment  of  the  child 
Smilii  Kennedy  as  alleged  in  the  information,  and 
that  if  we  held  their  works  to  be  a  factory  within 
the  meaning  of  the  statutes,  which  they,  the 
appellants,  denied,  then  that  they  ought  to  be  con- 
victed by  us.  The  evidence  adduced  before  us  was 
that  the  company  carry  on  very  large  works  all 
situate  in  the  parish  of  Jarrow,  and  comprising  the 
business  of  blast  furnaces,  iron  rolling  nulls,  engine 
building,  and  iron  shipbuilding  in  all  its  branches. 
The  whole  of  the  sevocal  branches  communicate^ 
and  are  open  from  one  end  to  the  other,  and  are 
confined  within  one  common  boundary  stream,  and 
machinery  is  used  for  the  purpose  of  the  company, 
and  in  each  department  more  than  fifty  persona  axe 
employed.  Smith  Kennedy,  the  child  in  question, 
was  employed  as  a  rivet  boy,  and  in  the  department 
where  he  worked  steam  and  machineiy  was  in  use 
for  cutting  and  sharpening  iron  plates,  and  nvets 
were  heat^  there,  llie  manufactory  of  machine^ 
does  not  go  on  there,  but  the  manufactory  of  la  ship 
does.  Both  the  plates  and  rivets  were  used  thetein^ 
and  although  the  works  consisted  of  various  depart- 
ments which  might  of  course  have  been  carrioi  on 
separately,  they  did  in  fact  form  one  trade  establish* 
ment  of  the  same  company.  It  appears  that 
distinct  managers  are  emiUoyed,  that  separate 
accounts  are  kept,  and  the  wages  are  paid  separately 
in  each  department,  and  each  department  debits  and 
credits  the  other  with  work  done ;  these  accounts  are 
afterwards  brought  into  one  statement,  and  one  divi- 
dend is  payable  in  respect  of  the  whole  of  thewiM-ks. 
The  several  departments  could  be  divided  by  doors^ 
but  are  not.  The  appellants  use  iron  not  manu- 
factured by  themselves,  and  they  sell  iron  from  their 
furnace  and  from  their  rolling  mills ;  other  portions 
of  the  iron  manufactured  .by  them  go  into  the  ships 
built  by  them  on  the  premises  in  question;  l>o& 
cast  and  wrought  iron  is  used  in  these  ships,  but  the 
castings  are  not  done  in  the  shipbuilding  department. 

It  was  contended  for  the  appellants  that  their 
works  in  question  are  not  a  factory  within  the 
statute,  particularly  the  80  &  31  Vict.  c.  108,  upon 
the  ground  that  a  ship  was  not  an  article  within 
their  meaning.  It  was  said  that  the  statutes  were 
not  intended  to  apply  to  iron  ship  bididing  yards 
which  are  open  to  the  air,  and  where  such  a  large 
bulky  thing  as  a  ship  is  manufactured,  but  to  the 
production  of  small  articles  in  confined  factories. 

The  admission  of  the  appellants  having  with- 
drawn from  our  consideration  all  questions  except 
whether  the  appellant's  prenuses  are  a  factory  and 
one  trade  establishment  within  the  statutes,  and 
also  that  articles  of  metal  have  been  made  there  by 
steam  power,  we  diereupon  convicted  the  appeUants 
in  a  penalty  of  20s.  and  costs. 

And  the  appellants  being  dissatisfied  with  our 
determination  upon  the  hearing  of  the  said  infor- 
mation as  being  erroneous  in  point  of  law,  have,  pur- 
suant to  sect.  2  of  the  said  statute  (20  &  21  Vict, 
c.  48),  duly  applied  to  us  in  writing  to  state  and 
sign  a  case  setting  forth  the  facts,  and  the  ground 
of  such  our  determination  as  aforesaid,  for  the 
opinion  of  this  court,  and  hath  duly  entered  inte 
a  recognisance  as  required  by  the  said  statute  in 
that  behalf. 

Therefore  we  the  said  justices,  in  complianoe 
with  the  said  application  and  the  provisions  of  the 
said  statute,  do  hereby  state  and  sign  this  case. 

If  this  honourable  court  should  be  of  opinion 
that  the  appellant's  premises  in  question  are  not  a 
factory  within  the  meaning  of  the  statutes,  thai 
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the  said  conrictioii  should  be  quashed,  or  the  infor- 
mation dismissed;  but  if  the  court  should  be  of 
opinion  that  the  said  conviction  was  right  in  point 
of  law,  then  the  same  should  stand. 

Given  under  our  hands  this  23rd  Maj,  1868,  at 
South  Shields,  in  the  county  aforesaid. 

(Signed)         Wm.  Andessov. 

T.  Drbwbtt  Drewett. 
Drbwett  O.  Drewett, 

The  drd  section  of  the  Factory  Acts  Extension 
Act  1867  (30  &  81  Vict.  c.  103)  in  the  inter- 
pretation clause  enacts  that,  "  Factory  shall  mean 
(inter  alia)  any  premises  in  which  steam,  water,  or 
other  mechanical  power  is  used  for  moving  ma- 
chinexy  employed  in  the  manufacture  of  machinery, 
or  in  the  manufacture  of  any  article  of  metal  not 
being  machinery,"  and  by  subsection  7  it  includes 
"any  premises,  whether  adjoining  or  separate,  in 
the  same  occupation,  situate  in  the  same  city,  town, 
parish  or  place  and  constituting  one  trade  establish- 
ment in  or  within  the  precincts  of  which  '*  fifty  or 
more  persons  are  employed  in  any  manufacturing 
process." 

By  the  7  &  8  Yict.  c.  15,  and  subsequennt 
amending  Acts,  no  child  under  a  certain  age  can  be 
employed  in  a  factory  for  more  than  six  and  a  half 
hours  a  day. 

Mellish,  Q.  C.  (Beresfard  with  him)  appeared  for 
the  appellants.  This  is  not  a  factory  within  the 
meaning  of  the  statute.  The  building  of  a  ship  is  not 
a  manufacture.  We  do  not  say  "we  manufacture  a 
ship,"  but  "  we  build  a  ship,"  nor  do  we  call  a  ship 
"an  article."  A  ship  is,  therefore,  neither  manu- 
factured nor  is  it  "  an  article,"  so  as  to  come  within 
the  definition  of  the  Act.  Nor  does  it  matter  that 
the  premises  where  the  boy  was  employed  is 
a  distinct  department  if  it  was  in  connection  with 
the  main  purpose  of  the  establishment,  the  seventh 
division  of  the  third  paragraph  causing  distinct  pre- 
mises under  certain  circumstances  to  form  a  pare  of 
one  and  the  same  manufactory.  All  the  manufac- 
tures necessary  for  the  general  purpose  are  carried 
on  in  different  places,  but  they  nevertheless  consti- 
tute one  factory,  and  a  shipbuilding  factory  is  not 
named  in  the  statute  ad  it  would  have  been  if 
intended  to  be  included. 

The  Aitomof' General  (Archibald  with  him). — ^A 
ship  is  certainly  an  article,  and  being  of  iron  is  "  an 
article  of  metal."  [Cockburn,  C.  J.— The  word 
"  article  "  is  to  be  taken  in  a  sort  of  shopkeeping 
sense,  such  as  are  exposed  for  sale,  and  can  hudly 
include  a  ship.]  It  is  hardly  necessary  to  contend 
that  it  is.  The  case,  however,  is  clearly  brought 
within  the  5th  sub-section  of  the  3rd  section,  which 
includes  "any  premises  in  which  steam,  water, 
or  other  mechanical  power  is  nsed  for  moving 
machinery  employed  in  the  manufacture  of  ma- 
machinery,  or  in  the  manufacture  of  any  article  of 
metsl  not  being  machinery."  Here  the  boy  was 
employed  as  a  rivet  boy,  and  in  the  department 
where  he  worked  steam  and  machinery  were  in  use 
for  cutting  and  shaping  iron  plates,  and  rivets 
were  heated  there. 

CocKBUBN,  C.J. — ^I  think  that  is  sufficient;  the 
heating  of  rivets  brings  the  case  within  the  section, 
and  judgment  must  be  for  the  respondent. 

Judgment  for  the  respondent. 

Attorneys  for  the  appeUant,  Shum  and  Crossnunh, 

Attorney  for  the  respondent,  T/ie  Solicitor  to  the 
Treasury, 


Satwrdajf,  Jan.  23, 1869. 

Beo.  V,  Bttbsell. 

Clerk  of  the  peace-^Bmoval  of  eesnona-^Beoiewing 

of. 


By  I  W.ifM.c.  21,  ».  6,  it  is  enacted  that  if  the  clerk 
of  the  peace  shall  misdemean  himself  in  his  office,  and 
a  complaint  and  charge  in  writina  of  such  misde- 
meanor  shall  be  exhibited  against  him  to  the  justices 
in  sessions,  the  said  justices  may,  on  examination  and 
due  proof  thereof  openly  in  the  said  sessions  suspend 
or  discharge  him  from  the  said  office : 

Held,  that  upon  a  complaint  duly  made,  the  sessions  have 
full  Jurisdiction  to  decide  it,  and  that  this  court  wiU 
not  review  their  decision,  even  though  it  be  suggested 
that  the  decision  was  come  to  upon  evidence  wholly 
insufficient  to  support  such  complainL 

This  was  a  special  verdict  upon  a  trial  of  a  quo 
warranto  information  against  Mr.  Francis  BusseiJ, 
at  the  instance  of  the  relator,  Mr.  Henry  Atkinson 
Wildes,  for  exercising  the  office  of  derk  of  the 
peace  for  the  county  of  Kent. 

The  quo  warranto  information  set  out  that  the  said 
Francis  Bussell  had  used  and  exercised  the  office  of 
clerk  of  the  peace  for  the  county  of  Kent  without 
any  legal  warrant.  To  this  the  defendant  pleaded 
that  the  said  H.  A.  Wildes  had  been  the  clerk  of 
the  peace  for  the  said  county,  and  that,  on  the  4th 
April  1865,  a  complaint  and  charge  in  writing  of 
having  misdemeaned  himself  in  the  execution  of  his 
office  were  duly  exhibited  against  him.  That  on 
such  day,  being  the  day  of  the  holding  of  the 
quarter  sessions,  such  sessions  were  adjourned 
successively  to  the  23rd  May,  when  the  said  com- 
plaint and  charge  having  been  entered  into,  and  due 
proof  given  thereof,  an  order  was  made  sotting  out 
that  at  such  sessions  a  complaint  had  been  made  by 
L.  D.  Wigan,  treasurer  of  the  county,  and  exhibited 
before  the  justices,  which  complaint  alleged  that 
on  the  19th  of  the  previous  January,  the  annual 
general  sessions  were  held,  the  justices  in  open 
court,  and  in  the  ordinary  course  of  business,  ordered 
that  the  sum  of  169^  165.  6dl,  then  due  and  payable 
out  of  the  county  rates  to  one  Frederick  Scudamore 
for  professional  services  rendered  as  an  attorney, 
and  money  paid  on  account  of  the  general  business 
of  the  said  county,  should  be  paid  to  the  said 
F^derick  Scudiunore  by  the  said  L.  D.  Wigan,  as 
treasurer.  That  it  then  was  the  duty  of  the  said 
H.  A.  Wildes,  as  such  derk  of  the  peace,  to  enter 
and  record  such  order  on  the  minutes  and  proceed- 
ings of  such  court ;  and  that  the  said  H.  A.  Wildes, 
continuously  down  to  the  time  of  the  making  of 
such  order,  unlawfully,  wilfully,  wrongfully,  mali- 
dously,  and  contumaciously,  and  in  breach  of  his 
duties,  and  without  reasonable  excuse,  or  just  or 
laf^ul  cause,  and  actuated  by  improper  motives, 
refused,  and  continued  to  refuse,  to  enter  and  record 
the  said  order  of  the  said  court,  and  so  had  mis- 
demeaned  himself  in  the  execution  of  his  said 
office.  And  also  that  after  such  sessions,|namely  at 
an  adjournment  on  the  13th  March  1865,  the  said 
justices  ordered  him,  the  said  H.  A.  Wildes,  to  enter 
and  record  on  the  minutes  and  proceedings  of  the 
court  the  said  order  for  the  payment  of  the  said 
sum  of  169/.  16«.  6d;  but  that,  in  breach  of  his  duty, 
he  unlawfully  &c.,  absolutely  refused  to  obey  the 
said  order,  and  so  had  misdemeaned  himself  in  the 
execution  of  his  office.  And  also  that  it  was  his 
duty  after  the  justices  had  verbally  ordered  pay- 
ment to  be  made  by  the  treasurer  to  the  said  F. 
Scudamore,  of  the  said  sum  of  169il  16s.  6dL,  to 
draw  up  on  paper,  and  sign  and  cause  to  be  delivered 
to  the  said  treasurer  a  formal  order  or  certificate 
ordering  and  authorising  the  said  treasurer  to  pay 
the  said  sum  to  the  said  F.  Scudamore ;  yet  the  said 
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H.  A.  Wildes  unlawfully,  &c.,  neglected  and  refused 
to  draw  up  and  sign  and  deliyer  any  such  order  or 
certificate,  and  so  had  misdemeaned  himself.  And 
that  on  the  said  2drd  Ma}'  1865,  the  parties  appeared, 
and  that  upon  examination  of  the  complaint  and 
charge  m  open  court,  and  full  hearing  of  the  wit- 
nesses, and  upon  hearing  the  said  H.  A.  Wildes  by 
his  counsel,  the  justices  adjudged  and  found  that  the 
said  complaint  and  diarges,  and  all  and  every  the 
allegations,  &c.,  had  been  duly  proved  and  were 
true,  and  that  the  said  H.  A.  Wildes  had  been  duly 
proved  to  be  guilty  of  the  several  misdemeanors  ia 
the  execution  of  his  said  office  ;  and  the  said  justices 
tlid  thereupon  in  open  court,  on  account  of  the  said 
misdemeanors  and  each  of  them,  discharge  the  said 
H.  A.  Wildes  from  his  said  office  of  clerk  of  the 
peace,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  he  was  discharged  accordingly, 
and  that  the  office  became  void,  that  thereupon 
Lord  Sydney,  the  autos  rotulorum,  appointed  the 
aaid  Francis  Russell  to  be  the  clerk  of  the  peace  for 
the  said  county  of  Kent. 

To  this  plea  the  relator  replied  that  there  was  not 
before  or  at  the  said  court  of  general  quarter 
sessions  holden  on  the  23rd  of  May  1865  such  or 
any  proof  or  evidence  of  the  said  complaint  and 
charges  in  writing  or  any  or  either  of  them  pur- 
suant to  the  statute  in  that  behalf  in  manner  and 
form  as  the  said  F.  Russell,  in  his  said  plea,  had 
alleged. 

The  case  having  come  on  for  trial,  it  was  agreed 
by  the  parties  that  the  facts  should  be  turned  into 
a  special  verdict,  it  being  also  agreed  that  in  order 
to  obviate  the  necessity  of  amending  tiie  replica- 
tion no  other  objection  should  be  raised  on  the 
information  except  that  specified  in  the  rule  nisi 
for  the  said  information,  which  was  to  the  effect 
that  there  was  no  evidence  before  the  justices  who 
made  the  order  for  the  dischari^  or  dismissal  of  the 
said  H.  A.  Wildes,  that  he  had  absolutely  and  contu- 
maciously refused,  as  alleged  in  the  said  complaint 
and  charges.  The  special  verdict  found  that  at  the 
court  of  general  quarter  sessions,  held  on  the  23rd 
May,  1865,  on  the  hearing  and  examination  of 
the  complaint  and  charges  against  the  said  H.  A. 
Wildes,  there  was  given  in  evidence  in  support 
thereof  a  report  of  a  committee  of  justices  called 
the  Finance  Committee,  of  the  12th  Jan.  1864,  in 
which  (inter  alia)  they  call  attention  to  certain 
transportation  fees  received  by  the  clerk  of  the  peace, 
and  asking  for  power  to  take  proceedings  therein. 
That  subsequently  they  were  ordered  to  take  pro- 
ceedings therein.  That  ultimately  the  question  of 
the  right  of  the  clerk  of  the  peace  to  certain  trans- 

S>rtation  fees  came  before  the  Court  of  Queen's 
ench,  when  the  court  held  that  such  fees  were  in- 
cluded in  his  salary.   The  verdict  also  set  out  that  at 
the  sessions  held  on  the  10th  Jan.  1865,  a  document 
was  put  in  by  the  Finance  Committee,  that  is  to 
say,   a  bill  of  charges  of   Frederick    Scudamore 
against  the  justices  of  the  county  of  Kent,  which 
was  in  the  following  words : 

'*  The  Justices  of  Kent 

"  To  Frederick  Scudamore. 
'*  Professional  services  rendered  and     £   s,   d. 
money  paid  on  account  of  the  general 
business  of  the  county  from  2ditl  Nov. 
1863,  to  2nd  Dec.  1864,  the  particulars 
of   which  have  been  delivered  to.  the 
Finance  Committee  and    approved   by 
them"        ...        ...        ...        ...        ...  169  16    6 

which  bill  was  marked  on  the  back  of  the  same 
with  the  initials  of  two  justices,  members  of  the 
said  Finance  Committee,  and  with  the  words  "seen 
and  allowed.**  The  verdict  then  set  out  a  letter 
from  H.  A.  Wildes  to  Lord  Romney,  dated  the  24th 
Jan.  1865,  In  which  he  calls  his  attention  to  the 
foregomg  bill,  and  remarks  that  it  was  not  presented 


to  the  court  in  the  usual  manner,  but  only  a  short 
note  of  the  purport  of  the  bill,  and  giving  his 
reasons  for  inferring  that  a  considerable  portion  of 
the  amount  had  arisen  from  measures  adopted  by 
the  Finance  Committee  without  legal  authority, 
and  in  opposition  to  the  letter  and  spirit  of  the  Act 
regulating  charges  upon  the  county  rate,  and  stating 
that  he  considered  it  his  duty  not  to  enter  on  the 
proceedings  of  the  court  such  order,  but  to  report 
to  the  next  court  of  general  sessions  upon  the  sub- 
ject. To  this  he  received  a  reply  from  Mr.  Scuda- 
more, stating  that  Lord  Romney  had  handed  his 
letter  to  him ;  and,  in  reply,  he  b^ged  to  state  that 
his  bill  having  been  specially  brought  under  the 
notice  of  the  court,  and  signed  by  three  justices 
present  in  the  usual  way,  the  order  for  payment  was 
regularly  made,  and  he  was  directed  by  his  lordship 
to  request  that  it  might  be  recorded.  To  this 
II.  A.  Wildes  replied  that,  for  the  reasons  stated  in  his 
letter  to  Lord  Komney,  he  considered  he  should  be 
acting  contrary  to  his  duty  in  recording  the  order 
alluded  to,  and  must  therefore  decline  to  do  so,  but 
report  to  the  court  on  the  subject.  The  verdict 
then  set  out  a  report,  in  writing,  read  by  the  said 
H.  A.  Wildes  to  the  court  of  annual  general  sessions 
of  the  peace  on  the  13th  March  1865,  wherein  he 
justifies  his  conduct  in  declining  to  enter  the  order 
in  question,  the  conclusion  of  which  report  is  in 
these  words  :  **  For  these  reasons  I  consider  that  in 
my  capacity  of  clerk  of  the  peace,  as  a  responsible 
public  officer,  and  a  component  part  of  this  court,  I 
should  be  acting  contrary  to  my  duty  if  I  were,  by 
any  act  or  acquiescence,  to  be  instrumental  in 
giving  effect  to  an  order  so  clearly  illegal,  and  that 
I  should  be  morally,  and  indeed  legally,  responsible 
for  my  misconduct  in  so  acting  in  opposition  to  the 
clearly  defined  terms  of  an  Act  of  Parliament 
passed  for  the  express  purpose  of  prohibiting  suck 
practices  and  such  orders  being  made.  I  therefore 
submit  to  the  court  that  I  have  taken  the  only 
course  which  I  could  legally  and  with  propriety 
have  adopted  in  treating  this  order  as  illegal 
and  void,  and  in  bringing  before  this  court,  for 
its  serious  consideration,  a  subject  of  so  much 
importance  as  affecting  the  propriety  and  legality 
of  the  proceedings  of  this  court,  the  powers  as- 
sumed and  exercised  by  the  Finance  Committee, 
and  the  due  and  legal  appropriation  of  the  county 
rates."  The  special  verdict  then  set  out  an  order 
made  at  the  said  sessions  holden  on  the  13th  March, 
which  after  setting  out  the  before-mentioned  corre- 
spondence, ordered  that  it  be  referred  to  the  Finance 
Committee  to  take  such  measures  as  they  should 
think  right  in  respect  to  the  refusal  by  the  clerk  of 
the  peace  to  enter  on  the  proceedings  of  the  court 
an  order  made  by  the  last  court  for  the  payment  of 
the  said  bill,  and  that  the  said  report  of  the  derk 
of  the  peace  be  handed  by  him  to  the  Finance 
Committee.  It  also  set  out  a  letter  from  the  county 
treasurer  to  Mr.  H.  A.  Wildes,  requesting  him  to 
hand  to  him  the  order  of  the  court  made  on  the 
10th  Jan.  for  payment  of  Mr.  Scudamore*s  bill  of 
160^  165.  (kL,  and  Mr.  Wildes'  reply  thereto,  in  which 
he  said  he  had  already  reported  to  the  court  that 
he  had  decUned  treating  that  order  as  a  valid  order 
on  the  ground  of  its  illegality,  and  consequently  he 
could  not  give  a  certificate  of  the  order  which  he 
considered  did  not  legally  exist.  It  also  set  out  a 
complaint  and  charges  in  writing  against  the  said 
H.  A.  Wildes  of  his  having  misdemeaned  himself 
in  the  execution  of  his  said  office  of  clerk  of  the 
peace  exhibited  against  him  by  the  treasurer  of  the 
said  county  to  the  justices  at  the  court  of  general 
quarter  sessions,  held  on  the  4th  April  1865,  and 
iWerred  to  an  order  of  sessions  made  thereupon  as 
set  out  in  the  plea  therein.  It  also  set  out  a  report 
of  the  Finance  Committee  to  the  sessions  held  on 
tiie  11th  April,  wherein  they  state  that  actiog 
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under  the  order  of  the  court  of  the  13th  March, 
they  had  taken  the  opinion  of  counsel  on  the  subject 
of  the  refusal  of  the  clerk  of  the  peace  to  enter  on 
the  proceedings  of  the  court  the  order  made  on  the 
10th  Jan.  for  imyment  of  the  county  solicitor's 
hill,  and  in  acconiance  therewith  they  had  com- 
mnnicatcd  with  the  county  treasurer,  who  had 
preferred  a  complaint  against  the  clerk  of  the  peace 
to  the  court  of  quarter  sessions.  The  special 
▼erdict  then  set  out  an  order  of  the  quarter  sessions 
directing  the  Finance  Committee  to  proceed,  and 
also  a  letter  from  Mr.  W.  A.  Wildes  to  Lord 
Koraney,  in  which  he  suggested  tiiat  the  memo- 
randum of  the  bill  might  be  treated  as  the  bill 
itself,  and  so  dispensing  with  the  delivery  of  the 
mctoal  bill  itself,  subject  to  the  confirmation  of  the 
court  at  the  next  adjournment,  together  with  a  draft 
form  of  such  proposed  order. 

The  special  verdict  then  proceeded  to  state  that 
after  the  said  documents  had  been  read  in  evidence 
before  the  court  of  general  quarter  sessions  held  on 
the  23rd  May  1865,  John  Henry  Turner  was  called 
and  sworn  as  a  witness  on  the  part  of  the  prosecutor 
of  the  said  complaint  and  charge,  and  gave  evidence. 
The  material  portion  of  his  evidence  was  as  follows : 
''All  county  bills  are  sent  to  the  Finance  Com- 
inittee,  when  approved  by  them,  are  marked  by  the 
initials  of  any  two  members,  presented  to  the  court 
with  a  report  of  the  committee,  then  signed  in  court 
as  '  seen  and  allowed'  by  three  justices.  They  were 
then  handed  to  the  treasurer  at  the  breaking  up  of 
the  court  by  the  clerk  of  the  peace,  with  his  know- 
ledge for  payment.  He  paid  them.  He  pays  them 
in  anticipation  of  the  orders.  It  usually  takes  the 
clerk  of  the  peace  from  a  fortnight  to  three  weeks 
to  prepare  the  orders.  The  treasurer  takes  these 
bills  and  pays  them,  hands  them  back  to  the  clerk 
of  the  peace,  when  he  requires  them,  in  about  a 
fortnight  afterwards.  He  then  prepares  the  formal 
orders  to  the  treasurer,  and  they  are  his  vouchers. 
The  chairman  always  puts  it  to  the  court  whether 
these  bills  shall  be  paid.  I  remember  the  court  of 
the  10th  Jan. ;  the  same  course  was  pursued  then. 
Amongst  the  bills  handed  over  there  was  that  of 
Mr.  Scudaraore,  and  it  was  paid  the  next  day  by  the 
treasurer,  and  it  was  aftenvards  sent  in  with  others 
to  the  clerk  uf  the  peace  for  an  order,  but  he  did  not 
make  out  any  order  for  it." 

The  verdict  then  set  out  his  cross-examina- 
tion at  the  instance  of  Mr.  H.  A.  Wildes,  and 
the  evidence  of  a  Mr.  Frederick  Walmsley,  who 
was  present  at  the  hearing  of  such  complaint  and 
charges,  and  was  examined  as  a  witness,  the  mate- 
rial portion  of  his  evidence  being  as  follows:  ''I  am 
the  reporter  of  the  South-Eastern  Gazette^  and  in  the 
discharge  of  my  duty  I  attended  the  court  on  the 
13th  March,  and  took  a  note  of  the  proceedings," 
(he  identified  a  report  which  appeared  in  the  al»ve 
{tfiper  of  the  14th  March  as  being  correct).  "  The 
Earl  of  Romney  was  in  the  chair.  I  heard  on  that 
occasion  what  tiie  Earl  of  Romney  said  as  chairman 
respecting  the  order  of  the  court.  The  chairman 
taid  to  the  clerk  of  the  peace  (addressing  him)  '  I 
understand  you  still  refuse  to  enter  that  order?' 
The  clerk  of  the  peace  replied,  *  Yes.' "  The  verdict 
then  set  out  the  cross-examination  and  re-examina- 
tion of  the  witness,  and  it  concluded  thus.  '*  But 
whether  or  not  upon  the  whole  matter  aforesaid,  by 
the  jurors  aforesaid  in  form  aforesaid,  found  there 
was  before  or  at  the  said  court  of  general  quarter 
sessions  of  the  peace,  holden  on  the  said  23rd  day  of 
May  1865,  such  proof  or  evidence  of  the  complaint 
and  charges  in  writing,  or  any  or  either  of  them, 
pursuant  to  the  statute  in  that  behalf  in  manner 
and  form,  as  the  said  Francis  Russell  hath  in  his 
plea  aJleged,  the  jurors  aforesaid  are  altogether 
ignorant,  and  therefore  they  pray  the  advice  of  Her 
Majesty's  Court  of  Queen's  Bench  and  if  upon  the 


whole  matter  aforesaid  it  shall  seem  to  the  said 
court  that  there  was  before  or  at  the  said  court  of 
general  quarter  sessions  of  the  peace  holden  on  the 
said  28rd  day  of  May  18G5,  such  proof  or  evidence  of 
the  said  complaint  and  charges  in  writing,  or  any  or 
either  of  them,  pursuant  to  the  statute  in  that 
behalf,  in  manner  and  form  as  the  said  Francis 
Russell  hath  in  his  said  plea  alleged,  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  there 
was  before  and  at  the  said  court  of  general  quarter 
sessions  of  the  peace  hclden  on  the  23rd  May 
^  1865,  such  proof  or  evidence  of  the  complaint  and 
'charges  in  writing.  But  if  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  court  that  there  waa 
not  before  or  at  the  said  court  of  general  quarter 
sessions  of  the  peace,  holden  on  the  said  23id  May 
1865,  such  proof  or  evidence  of  the  said  complaint 
and  charges  in  writing,  or  any  or  either  of  them, 
pursuant  to  the  statute  in  that  behalf,  then  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  soy  that 
there  was  not  before  or  at  the  said  court  oif  general 
quarter  sessions  of  the  peace  holden  on  the  23rd 
day  of  May  1865,  such  proof  or  evidence  of  the  said 
complaint  and  charges  in  writing,  or  any  or  either 
of  them,  pursuant  to  the  statute  in  that  behalf  in 
manner  and  form,  as  the  said  Francis  Russell  hath 
in  his  said  pleajillegcd." 

By  the  1  Will.  &  M.  c.  21,  s.  6,  it  is  enacted 
that  if  the  clerk  of  the  peace  shall  misdemean 
himself  in  his  office,  and  a  complaint  and  charge 
in  writing  of  such  misdemeanor  shall  be  exhibited 
against  him  to  the  justices  in  sessions,  the  said 
justices  may,  on  examination  and  due  proof  thereof, 
openly  in  the  said  sessions,  suspend  or  discharge 
him  from  the  said  office. 

M.  Chamber B^  Q.  C.  (^Gates  with  him)  appeared  for 
Mr.  Wildes,  the  relator.  Mr.  Wildes  was  justified 
in  not  obeying  the  order  of  the  quarter  sessions  on 
the  lOth  Jan.  to  enter  the  bill  of  costs  of  the 
county  solicitor,  Mr.  Scudamore,  when  he  found 
that  it  was  not  in  sudi  a  form  as  by  the  law  and 
practice  was  required,  and  in  referring  the  matter 
to  a  future  sessions  as  he  did  by  his  report  upon  the 
subject.  There  is  no  finding  that  he  absolutely 
refused  to  enter  the  order,  nor  was  there  any.  The 
clerk  of  the  peace  is  much  more  than  the  mere 
clerk  of  the  justices ;  he  is  in  fact  a  component  part 
of  the  court  itself;  he  is  apirainted  to  assist  and 
advise  the  court,  and  this  is  very  important  when 
the  nature  of  his  conduct  is  considered.  When  the 
question  is  referred  to  the  Finance  Committee  his 
report  is  given  to  them  for  consideration,  and  after 
they  have  made  their  report  to  the  sessions  no  order 
is  made  upon  him  to  enter  the  order  in  question. 
On  the  2drd  May,  when  the  charge  against  him  was 
heard,  it  seems  to  have  been  assumed  that  there 
had  been  a  refusal  on  his  part.  There  were  three 
charges  against  him,  and  the  justices  hold  that  they 
have  been  proved,  and  discharge  him  from  his 
office.  There  was  no  refusal  on  his  part  at  any 
time  to  enter  the  order  for  the  payment  of  Mr. 
Scudamore's  bill  of  costs.  None  took  place  on  the 
lOth  Jan.  when  the  order  for  payment  was  made, 
for  he  afterwards  wrote  a  letter  to  Lord  Romney,  in 
which  he  calls  his  attention  to  the  irregularity  in 
the  order  (as  it  was  his  duty  to  do),  and  speaks 
of  his  intention  to  submit  the  matter  to  a  future 
court.  On  the  13th  March  no  order  is  made.  If  it 
was  intended  to  make  him  responsible  for  what  then 
took  place  the  sessions  should  then  have  made  an 
order  m  express  terms ;  all  that  then  takes  place  is 
a  question  put  by  Lord  Romney  to  Mr.  Wildes  of 
^*  1  understand  you  still  refuse  to  enter  that  order  " 
and  his  reply  of  '*  Yes,"  which  merely  means  that 
he  abides  by  the  reasons  he  had  given  in  his  report. 
There  is  then  no  order  of  the  sessions  directing  him 
to  enter  the  order ;  but  the  question  is  referred  to 
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the  Finance  Committee,  and  his  report  of  the 
subject  is  referred  with  it  to  them.  There  is,  there- 
for^ no  absolute  refusal  to  enter  the  order.  He 
sees  a  bill  amongst  those  which  are  ordered  to  be 

gaid  which  he  conceives  to  be  irregular,  whereupon 
e  writes  to  Lord  Bomney,  as  chairman  of  the 
quarter  sessions,  calling  his  attention  to  the  fact, 
and  stating  that  he  will  report  to  the  next  sessions 
upon  the  subject,  which  he  accordingly  does.  He  is 
then  asked  if  he  still  refuses  to  enter  the  order, 
and  having  had  no  fresh  directions  upon  the  subject, 
and  his  report  not  having  been  considered,  he  says 
that  he  does.  The  subject  is  then  referred  to  the 
Finance  Committee  with  his  report,  and  proceedings 
are  taken  against  him  for  misdemeaning  himself  in 
his  office  in  contumaciously  refusing  to  enter  the 
order,  and  it  is  found  that  he  had  done  so,  when  in 
fact  he  was  never  after  he  made  his  report  required 
to  enter  the  order,  and  so  had  not  refused. 

MeOish,  Q.  G.  (^Archibald with  him).— The  question 
is  not  whether  or  not  there  was  an  absolute  refusal 
to  enter  the  order,  but  whether  or  not  there  wa's 
any  evidence  of  refusal  before  the  justices  ?  for  if 
tbere  was  any  such  evidence,  however  slight^  this 
court  will  not  interfere  with  their  decision.  The 
sessions  were  not  only  the  judges  of  the  fact,  but 
th^  were  also  the  judges  of  the  law  whether  the 
facts  were  such  as  to  raise  the  inference  that  a 
refusal  took  place.  The  distinction  must  be  ob- 
served between  error  of  judgment  on  the  part  of 
the  justices,  and  a  want  of  jurisdiction,  for  the 
court  will  only  interfere  in  the  latter  case.  The 
true  rule  is — if  such  facts  happen  as  give  the  court 
jurisdiction  to  enter  upon  the  inquiry,  and  nothing 
occurs  in  the  course  of  the  inquiry  to  interfere 
with  their  jurisdiction,  and  they  are  rightly  entitled 
to  go  on  and  pronounce  a  decision,  such  decision  is 
conclusive  both  as  to  the  law  and  the  facts.  In 
this  case  when  it  was  before  the  Court  of  Common 
Pleas  in  another  shape,  that  court  held  that  the 
decision  of  the  quarter  sessions  was  final  and  con- 
clusive. In  Wildes  Y,  Russell,  L.  Rep.  I  C.  P.  722, 
it  was  held  that  the  justices  in  quarter  sessions, 
being  a  competent  tribunal  to  hear  and  determine 
the  charge,  and,  having  determined  it,  this  court 
could  not  question  the  propriety  of  their  decision. 
If  it  be  put  upon  the  ground  of  a  want  of  evidence, 
it  may  be  met  by  showing  that  there  was,  in  fact, 
evidence  of  a  refusal.  The  whole  proceedings  after 
Ibe  sessions  of  the  10th  of  January  snow  a  disposition 
on  Mr.  Wildes*  part  to  resist  the  entering  of  the  order. 
The  question  is,  was  there  any  evidence  ?  If  so,  the 
court  will  assume  that  it  was  sufficient.  [Cockbubn, 
C.  J.  It  seems  that  it  was  the  practice  of  the  county 
quarter  sessions  to  file  all  bills  that  the  ratepayers 
may  have  access  to  them.  Now  it  cannot  be  well 
said  that  a  bill  such  as  Mr.  Scudamore's  in  a  general 
form  was  satisfactory.  It  may  be  that  the  quatrer 
sessions  thought  otherwise,  but  it  was  quite  within 
the  province  of  the  clerk  of  the  peace  to  call  their 
attention  to  the  irregularity,  and  it  certainly  does 
not  follow  that  he  knew  it  applied  to  business  in 
which  he  was  personally  interested.]  But  it  was 
nevertheless  his  duty  to  obey  the  court,  and  the 
question  is,  was  there  not  evidence  that  he  wilfully 
refused  ?  It  was  for  the  quarter  sessions  to  decide 
what  was  his  motive.  The  letter  to  Lord  Romney 
was  evidence  of  a  refusal.  Then  there  is  the  chair- 
man's question  to  him,  "I  understand  you  still 
refuse  to  enter  that  order  ?"  He  answers  **  Yes," 
without  any  explanation  or  qualification.  It  was 
for  the  sessions  to  decide  upon  the  weight  of  the 
evidence.  It  is  said  that  there  was  no  order  made 
on  the  13th  of  March ;  there  certainly  was  an  implied 
one,  and  it  is  quite  sufficient  that  it  was  verbal  or 
implied.  The  particularity  of  an  indictment  is 
not  required.    But  it  is  clear  that  he  disobeyed  the 


order  of  the  10th  of  January.  [Hajiken,  J. — 
Suppose  the  justices  had  altogether  refused  to 
hear  the  clerk  of  the  peace,  and  had  given  judgment 
behind  his  back  ?]  That  would  have  been  a  fraud 
and  a  violation  of  the  course  of  justice,  for  which 
this  court  would  interfere.  The  principle  is  well 
laid  down  in  the  Duchess  of  Kingston's  case,  20  How. 
St  Tr.  355.  If  the  justices  have  acted  within  their 
jurisdiction,  their  determination  cannot  be  im- 
peached. The  cases  upon  this  point  are  very  nume- 
rous, and  are  to  be  found  in 

R.  V.  Bolton,  1 Q.  B.  66 ; 

JR.  V.  Qrwndon,  1  Cowp.  315 ; 

Kemp  V.  NeviXU,  10  C.  B.  552 ; 

B.  V.  Cheshire,  8  A.  &  E.  9d8 ; 

R.  V.  Hopwood,  19  L.  J.  197,  M.  C. ; 

Bobinson  v.  Leinaghan,  2  Ex.  334 ; 

Costam  V.  WilMm,  3  M.  &  W.  411 ; 

E.Y.  8t.  Peter  in  BartonHm-Hwnber,  21  L.  J.  23 
M.  C; 

Aldndge  v.  Harries,  2  B.  &  A.  385. 

M,  Chambers,  Q.  C,  in  reply.— The  cases  cited 
apply  only  to  summary  convictions  or  con- 
victions under  special  Acts  of  Parliament.  The 
common  law  jurisdiction  of  this  court  to  enforce  the 
due  administration  of  justice  in  inferior  courts 
remains 

1  Chit.  Crim.  L.  675 ; 

Hawk.  P.  C,  b.  2,  s.  9. 
If  this  case  had  gone  to  a  jury  they  must  have 
found  that  there  was  no  contumacious  refusal.  The 
only  questions  for  this  court  are  those  set  out  at  the 
conclusion  of  the  special  verdict,  namely,  whether 
there  was  or  was  not  before  the  quarter  sessions, 
held  on  the  23rd  May,  proof  or  evidence  of  the  said 
complaint  and  charges  in  nuinner  aad  form  as  the 
said  Francis  Russell  has  in  his  plea  alleged.  Now, 
in  his  plea,  it  is  alleged  that  Mr.  TVildes  *'  unlaw- 
fully, wilfully,  wrongfully,  maliciously,  and  contu- 
maciously, and  in  breach  of  the  duties  of  his  said 
office  of  clerk  of  the  peace,  and  without  reasonable 
excuse  or  just  or  lawful  cause,  and  actuated  by 
improper  motives,  refused  and  continued  to  refuse 
to  enter  and  record  the  said  order.**  It  is  therefore 
for  Uiis  court  to  say  whether  there  was  evidence  of 
that.  There  was  no  evidence  upon  which  a  jury 
could  act  in  finding  Mr.  Wildes  guilty  under  the 
act  of  1  WilL  &  M.  c.  21.  There  is  no  evidence  of  an 
absolute  refusal  to  enter  the  order.  His  corre- 
spondence with  Lord  Romney,  as  it  was  not  in 
sessions,  is  immaterial  otherwise  than  as  it  shows  he 
was  acting  bond  fide,  and  had  reason  on  his  side. 
The  ref ussi  to  give  the  treasurer  a  certificate,  which 
is  one  of  the  grounds  of  complaint,  was  accom- 
panied with  a  substantial  reason,  and  it  was  only  a 
qualified  refusal.  There  was,  in  fact,  no  evidence 
upon  which  any  body  of  persons  ought  to  have 
acted,  which  is  reaUy  the  question  submitted  by  this 
special  verdict. 

CocKBURK,  C.  J. — The  discussion  of  this  case  by 
the  learned  counsel  on  each  side  has  been  so  ex- 
haustive that  I  don*t  think  we  shall  derive  any 
advantage  by  further  considering  the  question. 
It  appears  that  a  quo  warranto  information  having 
been  filed  against  Mr.  Russell  to  show  cause 
by  what  authority  he  exercised  the  office  of  derk 
of  the  peace  for  the  county  of  Kent,  a  return  is 
made  that  a  charge  had  been  preferred  against  Mr. 
Wildes,  the  former  clerk  of  the  peace,  for  having 
misconducted  himself  in  his  office  in  respect  of  his 
refusal  to  record  an  order  which  it  was  incumbent 
on  him  to  have  recorded,  and  that  the  court  of 
quarter  sessions,  having  competent  jurisdiction  to 
inquire  into  the  matter,  found  that  he  had  so  mis- 
conducted himself  and  therefore  discharged  him 
from  his  office,  and  that  the  office  of  clerk  of  the 
peace  being  therefore  vacant,  Mr.  Russell  was  ap- 
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pointed  to  it.  Now  the  facts  beiag:  trayened,  and 
the  case  being  gone  to  trial,  it  comes  before  us 
upon  a  speciid  Terdict,  and  we  are  bound  by  the 
finding  of  that  verdict.  Now  two  grounds  are 
taken  on  the  part  of  the  defendant,  for  which  the 
court  are  prayed  to  give  him  judgment.  First,  that 
the  quarter  sessions  haying  luid  full  ^wer  to 
entertain  the  charge,  that  is,  haying  jurisdiction, 
and  haying  receiyed  eyidence  with  reference  to  such 
charge,  and  heard  the  parties  and  haying  pro- 
nounced judgment,  it  is  not  competent  to  this  court 
to  reyiew  that  judgment.  Secondly,  that  if  compe- 
tent to  inquire  into  the  facts  lUleged,  there  is  suffi- 
d^t  to  suppwt  their  decision.  With  regfurd  to  the 
first  question,  I  am  brought  to  the  conclusion  that 
tiie  court  of  quarter  sessions  had  competent  juris- 
diction to  inquire  into  the  matter.  The  Act  of 
WllL  3  giyes  that  jurisdiction.  But  we  are  neyer- 
HielesB  entitled  to  see  whether  or  not  the  complaint 
itself  amounts  to  a  misdemeanor,  and  I  quite  agree 
that  it  does  amount  to  a  misdemeanor.  Sup- 
posing that  Mr.  Wildea  was  merely  actuated 
by  a  desire  to  correct  an  irregularity  in  the 
proceedings  of  the  court  of  quarter  sessions, 
he  certainly  would  haye  been  justified  in  with- 
holding the  recording  of  the  order  until  tiie 
sense  of  the  sessions  had  been  taken  upon  the 
subject.  But  if  he  determined  from  the  outset 
that  he  would  ^not  obey  the  order  of  the  sessions, 
ard  if  upon  directions  from  the  sessions  he  still 
perserered  in  his  resolution  not  to  record  the  order, 
I  am  quite  sure  that  no  one  can  consider  that  refusal 
as  otherwise  than  an  ofifence,  and  that  his  flying  in 
tiie  face  of  the  court  is  a  misdemeanor  in  ius  office. 
It  appears,  therefore,  that  an  offence  was  charged 
Tprfiich  gaye  the  quarter  sessions  jurisdiction  to 
inquire.  WeU,  then,  what  takes  place?  There  is 
a  correspondence  between  Mr.  Wildes  and  Lord 
Bcminey.  Then  we  haye  another  court  of  quarter 
sessions,  at  which  that  correspondence,  together 
witli  a  report  from  Mr.  Wildes  is  read,  and  he  is 
then  asked  if  he  still  declines  to  record  the  order 
and  he  expresses  himself  by  the  word  *'Tes." 
I  cannot  but  think  that  that  was  eyidence  going 
to  the  issue  then  before  the  court.  Without  saying 
wbetliCT  I  think  that  was  eyidence  sufficient  to 
warrant  his  remoral  from  his  office,  it  seems  to  me 
that  tibe  question  is  presented  as  to  whether  tliis 
court  has  jurisdiction  to  inquire  into  the  conduct 
of  the  court  below.  The  principle  upon  which  this 
court  acts  in  reyiewing  the  decisions  of  inferior 
tribunids  is  perfectly  well  established  with  reference 
to  summary  conyiciions.  If  this  court  finds  that 
the  justices  below  haye  jurisdiction  oyer  the  matter,  it 
will  not  inquire  into  the  force  of  the  eyidence  upon 
which  Uie  judgment  of  the  court  below  has  been 
founded,  unless  indeed  it  should  appear  that  in  the 
course  of  the  inquiry  something  has  occurred  which 
goes  to  the  yery  essence  of  natural  justice — as  if  the 
justices  had  refused  to  hear  the  party,  in  which 
case  we  should  say  that  it  is  such  a  departure  from 
the  proper  course  of  justice  that  we  would  interfere 
to  prevent  it.  Now  we  are  bound  to  apply  the 
same  rule  to  the  decision  of  a  court  of  record,  and 
therefore  when  we  find  that  the  subject  matter  of 
this  complaint  was  within  their  jurisdiction,  and 
that  all  the  requirements  are  complied  with,  we 
cannot  inteifere  merely  because  we  may  not  be 
satisfied  with  their  decisiou.  In  some  respects,  no 
doubt,  this  case  differs  from  the  case  as  it  came 
under  the  consideration  of  the  Court  of  Common 
Pleas.  In  that  case  Mr  Wildes  brought  his  action 
to  recoyer  the  fees  of  the  office.  The  answer  was, 
you  are  not  in  office,  and  the  court  said,  we  cannot 
inquire  whether  your  remoyal  from  office  was 
reasonable  or  not ;  but  as  regards  the  main  question, 
we  are  bound  to  say  here  that  we  cannot  inquire 
whether  Mr.  RusseU  has  been  properly  appointed  to 


the  office.  I  think  this  case  is  goyemed  by 
principle  and  rules  applicable  to  proceedings  before 
justices  upon  summary  conyictions,  and  that  as  the 
quarter  sessions  had  jarisdictioo,  and  the  proceed- 
ings were  r^n^ar,  we  cannot  interfere.  I  f c«l  bound 
in  justice  to  say,  after  baring  heard  counsel  yery 
fully  upon  the  subject,  and  after  the  most  careful 
consideration,  that  I  can  come  to  no  other  conclusion 
than  that  Mr.  Wildes  did  absolutely  refuse  te  record 
the  order.  In  the  earlier  proceedings  he  may  simply 
haye  intended  to  call  the  attention  of  the  justices 
to  what  he  may  haye  considered  as  an  irregularity, 
although  perhaps  he  was  eyen  then  inspired  by  a 
spirit  of  opposition ;  but  when  we  come  to  what 
takes  jdace  on  the  18th  of  March,  the  matter  assumes 
a  yeiy  different  aspect  He  makes  a  report  which 
is  read,  and  whi<^  is  capable  of  a  twofold  con- 
struction, and  I  would  put,  if  I  could,  a  mild 
construction  upon  his  conduct.  But  we  must  see 
what  passes  in  open  court.  Lord  Bomn^y  asks 
him,  <*I)o  you  still  refuse  to  enter  that  order?" 
He  answers,  "I  do,"  without  any  qualification. 
He  does  not  say,  **I  do  unless  you  require  me 
me  to  do  BO.  Then  there  is  another  drcumstanoe 
which  Mr.  Mellish  pointed  out.  The  court  comes 
to  a  resolution  that  it  shall  be  referred  to  the 
Finance  Committee  to-determine  what  steps  should 
be  taken  upon  his  refusal  to  enter  the  order.  Mr. 
Wildes  records  under  his  own  hand  his  refusal,  and 
without  any  qualification.  I  cannot  but  think  that 
the  conclusion  which  the  quarter  sessions  arriyed  at 
was  a  just  one,  and  that  it  was  clear  that  he  would 
not  record  the  order,  and  that  he  was  therefore 
guilty  not  only  of  a  yery  sad  mistake,  but  that  he 
did  commit  a  misdemeanor  in  his  office.  Whether^ 
considering  his  long  sendees,  his  readiness  to 
record  the  order  at  last  ought  to  haye  infiuenced 
the  justices  is  not  for  us  to  determine ;  we  haye  to 
decide  this  question  as  a  matter  of  law  only ;  and 
we  hold  therefore  that  this  plea  is  sufficient,  and 
that  there  must  be  judgment  for  the  defendant, 
though  I  must  say  I  come  to  that  conclusion  not 
without  some  regret. 

HxKNBN,  J. — ^It  is  unnecessaiy  for  me  to  add  more 
than  that  I  perfectly  concur  in  my  Lord's  judgment. 
The  quarter  sessions  had  jurisdiction  to  inquire^ 
and  were  competent  to  decide.  But  if  it  were 
within  our  prorinoe  to  reconsider  their  decision,  I 
should  certainly  say  that  there  was  sufficiant  eyi- 
dence to  induce  me  to  come  to  the  same  conclusion* 

Hatxb,  J.— I  entirely  concur. 

Judgment  for  the  defendant 

Attorney  for  the  defendant^  GeargeSmitht  5,  South- 
ampton-buildings.          

Wednesday,  Jan.  27, 1869. 

HiqGnrsoN  (app.)  v,  Haplbt  (respO* 

Mine§-~'Summary  eonmcUon  for  d&aobetfing  q)ecial  rules 
-.^vuiejice— 28  ^  24  VicL  c  151. 

B^  the  Mines  Inspection  Act  (23  ^  24  Vict.  e.  151),  it 
is  by  sect.  11  enacted  that  special  rules  shall  be 
established  in  every  mine  within  the  Act,  and  by  sect.  22 
a  penalty  is  imposed  upon  workpeople  employed  in  such 
nuiMf  who  neglect  or  wilfully  molate  any  of  such 
special  rules.  By  ruU  11  of  the  special  rules  in  force 
in  the  present  oats,  eoery  dkorter-master^  underlooker^ 
manager,  or  other  person,  upon  employing  any  workman^ 
was  to  deliver  to  him  a  copy  of  suck  rmes ;  and  by 
rule  84  it  was  provided  that  **  £very  workman  is  en-- 
gaged  subject  to  these  rules,  and  shall  observe  the  same 
and  abide  Inf  the  consequences  of  neglecting  them,  and 
shall  receive  a  copy  thereof  from  the  manager,  charter^ 
master,  or  other  person  who  may  engage  him,**     Upon 
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an  informmation  under  sect  22  against  the  appeUant 
for  disobeying  the  orders  of  the  respondent^  who  was  the 
charteT'inaster  under  whose  control  the  appeUant  was, 
contrary  to  the  rules,  there  was  no  evidence  that  a  copy 
of  the  said  rules  had  been  given  to  the  appeUant;  and 
it  was  contended  that  the  delivery  of  a  copy  of  such 
ivies  was  a  condition  precedent  to  the  respondent* s 
right  to  enforce  them.  The  justices  having  convicted 
the  appeUant, 

Held,  that  they  were  warranted  by  law  in  so  doing. 

This  is  a  case  atated  by  the  undersigned  justices 
of  the  peace  iu  and  for  the  borough  of  Wenlock,  in 
the  county  of  Salop,  pursuant  to  the  stat.  20  &  21 
Vict.  c.  43,  upon  a  convictiou  of  the  appellant. 

At  a  petty  session  holden  at  Ironbridge,  in  and 
for  the  borouith  of  Wenlock,  in  the  county  of  Salop, 
on  the  li)th  May  18C8,  an  information  was  laid  by 
the  above  named  William  Hopley  (hereinafter called 
the  respondent)  against  the  abore-named  Thomas 
Higginsou  (liereinafter  called  the  appeUant),  for 
that  he,  the  said  appellant,  on  the  25th  March  1868, 
at  the  parish  of  Madley,  in  the  said  borough,  did 
disobey  the  orders  of  the  said  William  Uopley  (the 
respondent),  he  being  the  diarter-master,  under 
whose  control  the  said  appellant  then  was,  contrary 
to  the  rules  to  be  observed  in  the  Shropshire  colliery 
and  iron  stone  mines,  and  ^rsuant  to  the  statute  in 
such  case  made  and  provided  (23  &  24  Vict.  c. 

isn. 

We,  the  said  justices,  having  duly  heard  the 
matter  of  the  said  information,  convicted  the  said 
appellant  of  the  offence  charged,  and  he,  being  dis- 
satisfied with  our  determination  as  being  erroneous 
in  point  of  law,  has,  in  pursuance  to  sect.  2  of  20 
&  21  Vict.  c.  43,  duly  applied  to  us  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  our  determination  as  aforesaid  for  the  opinion 
of  this  court,  and  we  do  hereby  state  and  sign  the 
foUowiag  cose  and  facts  accordingly.  The  23  & 
24  Vict.  s.  11,  provides  for  the  establishment  aud 
observance  in  every  coal  mine  of  special  rules 
for  the  conduct  and  guidance  of  the  persons  acting 
in  the  management  of  such  coal  mines,  and  of  aU 
persons  employed  in  or  about  the  same. 

By  sect.  15  it  is  enacted  that  for  the  purpose  of 
making  known  the  general  rules  and  special  rules 
to  all  persons  employed  in  or  about  each  coal  mine, 
colliery,  or  ironstone  mine,  the  owner  or  agent 
thereof  shall  cause  the  general  rules  and  the  special 
roles  for  such  coal  mine,  &c,  to  be  painted  on  a 
boud,  or  printed  upon  paper  to  be  pasted  thereon, 
and  shall  cause  such  board  to  be  hung  up  or  ai&xed 
on  some  conspicuous  part  of  the  principal  office  or 
place  of  business  at  the  coal  mine,  and  at  the  place 
where  the  men  are  paid ;  and  the  general  rules  and 
special  rules  so  painted  or  printed  and  hungup, 
snail  be  renewed  and  restored  with  all  reasonable 
dispatch  as  often  as  the  same  or  any  part  thereof 
may  be  defaced,  obliterated,  or  destroyed,  and  a 
printed  copy  of  such  general  and  special  rules  shall 
be  supplied  to  all  persons  emplo3'ed  in  and  about 
the  same  who  shall  apply  for  such  copy.  Sect.  22 
imposes  a  penalty  of  not  exceeding  2L  on  any 
person  (other  than  an  owner,  agent,  or  viewer)  for 
the  neglect  or  wilful  violation  of  any  of  the  special 
rules.  By  the  16th  of  the  special  rules  to  be  observed 
in  the  colliery  in  which  the  respondent  and  appel- 
lant were  employed,  every  charter-master,  under- 
looker,  manager,  or  other  person  upon  employing 
any  worknum  shall  deliver  to  him  a  copy  of  these 
mles. 

By  the  84th  of  such  special  rules,  every  workman 
is  engaged  subject  to  these  rules,  and  shall  observe 
the  same  and  abide  the  consequences  of  neglecting 
them,  and  shall  receive  a  copy  thereof  from  the 
manager,  charter-master,  or  other  person  who  may 
engage  him;  and  his  commencing  to  work  after 


receiving  a  copy  shall  be  considered  as  an  agree- 
ment equally  binding  on  the  owner  and  hims^. 

At  the  hearing  of  the  said  information  the  mlet 
before  referred  to  were  admitted  on  behalf  of  the 
appellant  and  respondent,  and  it  was  proved  that 
the  respondent  was  the  charter-master  of  the  pit  at 
which  the  appellant  was  employed.  That  the  appel* 
lant  had  been  in  the  employ  of  the  respondent  for  a 
number  of  years  as  a  collier,  and  that  the  require- 
ments of  the  15tli  section  of  the  Act  before  set 
forth  as  regards  the  publication  of  the  journal  and 
special  rules  had  been  complied  with  at  the  ooUieiy 
at  which  the  appellant  and  respondent  were  re- 
spectively employed ;  but  it  did  not  appear  that  a 
copy  of  the  said  rules  had  ever  been  applied  for  by 
the  appellant,  as  provided  for  by  sect  11,  nor  was  it 
proved  that  the  respondent  had,  as  such  charter- 
master  as  aforesaid,  upon  employing  the  appellant 
as  his  workman,  delivered  to  him  a  copy  of  the 
rules  as  required  by  the  said  special  rule  (No.  16) 
above  set  out,  but  the  respondent  said  on  oath  he 
would  not  swear  that  he  had  so  delivered  a  copy  of 
them  to  the  appellant,  but  that  when  the  rules  were 
printed  several  years  ago  a  number  of  copies  of 
them  were  received  by  him  from  the  works  GAoe 
and  that  he  (the  respondent)  believed  he  then  sup 
plied  each  man  in  his  employ,  of  whom  aj^^ellant 
was  one,  with  a  copy. 

It  was  contended,  on  the  part  of  the  appellant, 
that  before  the  respondent  could  obtain  a  conviction 
of  ihe  appellant  under  the  aforesaid  information,  it 
was  required  to  be  proved,  affirmatively  and  condn- 
sively,  that  the  said  rules,  16  and  34,  had  been  com- 
plied with  by  the  respondent,  and  that  if  he  failed 
in  these  proofs,  the  appellant  was  not  bound  by  the 
rules,  and  that  they  were  not  enforceable  against 
him ;  that  the  delivery  of  a  copy  of  the  said  mles 
to  the  appellant  was  a  condition  preceded  to  the 
respondents  right  to  enforce  the  same  against  the 
appellant,  and  that  until  the  respondent  had  proved 
that  he  delivered  a  copy  of  the  rules  to  the  appel- 
lant at  the  time  of  the  engagement  of  the  appellant, 
there  was  no  contract  between  the  appellant  and 
respondent,  and  reference  was  made  to  the  rule  34 
to  substantiate  this  argument. 

But  we  were  of  opinion  that  the  object  of  the 
Act  of  Parliament  would  be  in  a  great  measure 
defeated  if  such  a  limited  view  of  it  and  of  Uie 
mles  were  allowed  to  prevalL  That  the  publication 
of  the  rules  in  conformity  with  the  I5th  section  ol 
the  Act  (23  &  24  Vict,  c  151)  was  binding  upon  the 
appellant ;  that  the  absence  of  direct  proof  of  the 
deUvery  of  a  copy  of  the  rules  to^  and  of  the  receipt 
of  them  by  the  appelant— though  the  noncompUanoe 
with  the  rule  16  might  render  the  respondent  liable 
to  a  penalty — did  not  relieve  the  appeUant  from 
punishment  under  the  information  laid  against  him ; 
that  the  workman's  commencing  work  ^ter  receiv- 
ing a  copy  of  the  rules,  as  provided  by  rule  34,  is 
only  therein  stated  to  be  an  agreement  binding  on 
the  owner  (not  the  charter-master)  and  the  woric- 
man ;  and  that  a  binding  agreement  existed  in  tins 
case  between  the  appellant  and  the  respondent  (the 
charter-master)  without  proof  of  the  delivery  to 
the  latter  (respondent)  to  the  former  (appellant)  of 
a  copy  of  the  rules.  If  the  court  should  be  of 
opinion  that  the  appellant  was  rightly  convicted, 
then  the  conviction  is  to  remain.  But  if  die  court 
should  be  of  opinion  that  under  the  circumstances 
above  stated  the  appellant  was  not  liable  to  be  con- 
victed by  reason  of  failure  of  proof  of  ddiveiy  to 
him  by  the  respondents  of  a  copy  of  the  rules  pur- 
suant to  rule  16,  then  the  conviction  is  to  be 
quashed,  and  the  court  will  state  what  is  to  be 
done  in  the  premises. 

Given  under  our  hands  this  2nd  day  of  June, 
1868.  (Signed)  Bicud.  Tjltlor  Davus. 

Chablbs  J.  rssBmAT. 
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Certoin  special  rules  were  established  in  the 
colliery,  pursuant  to  sect.  11 ;  and  by  rule  16  it  was 
ordered  that  ^  every  charter-master,  underlooker, 
manager,  or  other  person  upon  employing  any  work- 
man, shall  deliver  to  him  a  copy  of  these  rules." 

By  rule  34  it  is  provided  that  ^  every  workman 
is  engaged  subject  to  these  rules,  and  shall  observe 
the  same  and  abide  by  the  consequences  of  neglect- 
ing them,  and  shall  receive  a  copy  thereof  from  the 
manager,  charter-master,  or  other  person  who  may 
engage  him ;  and  his  coming  to  work  after  receiving 
a  copy  shall  be  considered  as  an  agreement  equally  * 
binding  on  the  owner  himself.** 

Jelf  appeared  for  the  appeUant.  The  conviction 
is  bad,  for  there  was  no  proof  that  any  copy  of  the 
special  rules  had  been  delivered  to  the  appellant,  and, 
unless  this  were  in  proof,  there  was  no  evidence  of 
his  having  wilfully  violated  any  such  special  rules, 
which  is  the  offence  constituted  by  the  22nd  section 
of  the  Act.  It  is  necessary  to  show  that  the  in- 
fringement of  the  special  rule  was  wilful,  and  it  was 
requisite,  therefore,  to  show  that  a  copy  of  the  rules 
had  been  deliveretl  to  the  appellant.  [Cogkburn, 
C.J. — Not  so ;  his  disobedience  may  have  been  wilful 
enough.  Mellor,  J.— All  that  is  required- by  the 
case  as  stated  by  the  justices  is  a  decision  as  to 
whether  the  delivery  of  a  copy  of  the  rules  is  a  con- 
dition precedent.]  The  rules  must  be  wilfully  dis- 
obeyed to  render  the  party  liable,  and  disobedience 
cannot  be  established  unless  knowledge  of  the  rules 
is  brought  home  to  him.  [Cockdurn,  C.  J. — ^Why 
is  a  workman  not  to  be  supposed  to  know  the  rules 
under  which  he  is  working  ?  They  were  stuck  up. 
There  is  no  evidence  that  he  did  not  know  the  rules, 
or  that  he  had  not  a  copy.  It  may  be  impossible,  if 
he  has  been  in  the  employment  a  very  long  time,  to. 
prove  that  a  copy  of  the  rules  was  actually  handed 
to  him.  We  ought  to  presume  that  all  these  things 
were  rightly  done.]  In  hidery.  Wood,  29  L.  J.  1,  M.  U., 
it  was  held  under  the  Masters  and  Servants  Act 
that  there  must  be  a  wilful  disobedience.  [Hatbb, 
J.— That  question  does  not  arise  here.  The  question 
reserved  for  us  is  whether  the  appellant  ought  or 
ought  not  to  have  been  convicted  when  there  was 
failure  of  proof  of  delivery  to  him  by  the  respondent 
of  a  copy  of  the  rules.] 

E.  James,  for  the  respondent,  was  not  called  upon* 

CocKBURxr,  C.  J.— It  is  quite  clear  that  the  con- 
viction was  correct. 

Judgment /or  the  respondent. 

Attorney  for  the  appellant,  James  Walker. 

Attorney  for  the  respondent,  Smalwood,  Newport, 
Salop. 


Brackexbobouoh  (app.)  v.  Thobsbt  (resp.) 


'"Imuring  the  surface  of  a  hwhway — A  path 
[>£;— dnvic/ioa— 5  j-6  WiU.^,  c  50,  s. 72. 


Bighwaf^It 
across  a 

Bjf  sect.  72  of  the  B  i-e  WiB.  4,  c.  60  (2%«  Highway 
Act),  a  penalty  is  imposed  upon  anyone  who  shau 
"  wUfuUy  destroy  or  injure  the  surface  of  any  high' 
way:^ 

EeH  that  a  footway  across  a  field  is  a  highway  within 
the  meaning  of  this  section. 

This  was  a  case  stated  under  the  20  &  21  Vict. 
c  43,  by  justices  upon  a  conviction  of  the  appellant 
by  them  under  sect  72  of  the  5  &  6  Will.  4,  c.  60 
(General  Highway  Act),  for  wilfully  detroying  the 
surface  of  a  highway.  By  the  above  section  it  is 
enacted,  ^*  that  if  any  person  shall  wilfully  ride 
iip09  any  footpath  or  causeway  by  the  side  of  any 
road  maoe  or  set  apart  for  the  use  or  accommodation 
of  foot-passengers,  or  shall  wilfully  lead  or  drive 
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any  horse  .  .  .  upon  any  such  footpath  or  cause- 
way ...  or  shall  cause  any  injury  or  damage  to  be 
done  to  the  said  highway,  or  the  hedges,  posts,  rails, 
walls,  or  fences  thereof,  or  shall  wilfully  obstruct 
the  passage  of  any  footway,  or  wilfully  destroy  or 
injure  the  surface  of  any  highway  .  .  .  every  person 
so  offending  shall,  &c" 

In  this  case  it  appeared  that  the  highway  in 
question  was  a  footpath  leading  across  a  field  in  the 
occupation  of  the  appellant,  which  footpath  he  had 
ploughed  up  for  the  purposes  of  his  farm. 

Cave  appeared  for  the  appellant » The  case  of 
a  path  in  a  field  is  not  within  sect  72  so  as  to 
give  the  justices  any  summary  power  to  convict 
The  highway,  for  injuring  which  the  appellant 
has  been  ooniicted,  is  a  pathway  across  a  field 
which  forms  a  portion  of  his  farm,  and  although 
he  might  be  open  to  an  indictment  for  injuring  it, 
he  cannot  be  summarily  convicted.  The  word  high- 
way in  this  section  cannot  be  understood  as  in- 
cluding a  footway,  for  where  a  footway  is  intended  it 
is  so  called,  as  at  the  commencement  of  the  section, 
where  a  prohibition  is  enacted  against  riding  upon 
a  footpath,  and  if  the  word  **  highway"  had 
been  intended  to  include  all  ways  it  would  have 
been  unnecessary  to  have  mentidned  a  footpath. 
[Mbllob,  J. — In  an  indictment  you  would  describe 
a  footway  as  a  highway.]  The  72nd  section  would, 
in  this  particular,  be  without  meaning  if  a  footpath 
in  a  field  were  included  in  the  term  *'  highway/* 
[Mellor,  J. — ^I  cannot  see  why  a  footway  should 
not  be  protected  from  being  ploughed  up.]  The 
words  •*  highway"  and  "  footpath"  are  clearly  dis- 
tinguishable in  the  section,  and  the  first  is  obviously 
not  intended  to  include  the  second.  [[Hates,  J. — 
Then  yon  say  that  all  which  the  section  provides 
against  may  be  done  upon  a  footway  in  a  field?] 
Ther playing  at  football  on  a  highway  is  prohibited. 
Would  that  include  playing  at  football  in  a  field 
where  there  is  a  footpath  if  the  parties  have  to  ruu 
across  it  ?  [Hates,  J. — ^That  would  not  be  playing 
on  the  footway.]  Hie  74th  section  which  says 
"  that  if  any  horse,  ass,  sheep,  swine,  or  other  beast 
or  cattle  of  any  kind  shall  at  any  time  be  found 
wandering,  straying  or  lying,  or  biaing  depastured 
on  any  highway,  or  on  the  sides  thereof,"  shows  that 
the  word  **  highway"  is  not  intended  to  include 
pathway,  or  the  word  ^highway"  would  have 
been  simcient  without  mentioning  also  **  the  sides 
thereof."  [Mellor,  J. — ^The  nature  of  the  thing 
shows  what  was  intended.] 

CocK^URK,  C  J".— We  are  all  of  opinion  that  the 
decision  of  the  justices  was  right 

Judgment  affirmea. 


Fridayy  Jan.  29,  1869. 

The  Teubtees  or  Exahubl  Hospital,  West- 
mirsteb  v.  The  Mbtbopoutam  District  Bail- 
wat  compaxt. 

ChmpeaMatian  for  land — Suggested  want  of  jurisdiction 
of  the  trihunal^Acquiesoence — Certiorari, 

Where  the  parties  in  a  ckdm  for  oampensatian  Jor  lands 
taken  under  the  Lands  Chrnses  Consolidation  Act 
appear  and  take  the  tferdict  of  a  jury,  and  at  the  time 
take  no  olnection  to  the  supDosed  defect  in  the  consti- 
tution of  the  tribunal,  though  they  had  full  knowledge 
qfit,  this  court  will  not  grant  a  certiorari  to  bring  up 
the  inquisition,  in  order  that  the  same  may  be  quailed 
on  the  ground  of  such  defect,  but  wiU  leave  the  parties 
objecting  to  take  advantage  of  it  in  some  other  pro- 
ceeding. 

This  was  a  rule  calling  upon  the  Metropolitan 
District  Railway  Company  to  show  cause  why  a 
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writ  of  certiorari  should  not  issue  to  the  clerk  of  the 
peace  for  the  county  of  Middlesex,  to  remore  into 
this  court  a  certain  inquisition,  verdict,  and  judg- 
ment had  and  taken  before  Henxy  Toogood,  Esq., 
deputy  high  baili£F  of  the  dty  and  liberty  of  West- 
minster, on  the -29th  day  of  July  and  the  llth  day 
of  August,  1868,  touching  the  claim  to  compensa- 
tion made  by  the  poor  of  Emanuel  Hospital  against 
the  said  Metropolitan  District  Railway  Company, 
in  respect  of  their  interest  in  certain  land  situated 
and  l^ing  in  the  parish  of  St.  Margaret,  West- 
minster, in  the  county  of  Middlesex,  required  for 
the  execution  of  the  works  of  the  said  railway. 

It  appeared  that  the  Corporation  of  London  are 
the  trustees  of  Emanuel  Hospital,  which  possess 
lands  in  the  city  and  liberty  of  Westminster,  and 
that  the  Metropolitan  District  Railway  Company 
requiring  about  half  an  acre  of  such  land,  for  the 
purposes  of  their  line,  an  offer  was  made  for  the 
same.  On  the  part  of  the  owners  the  sum  of  24,000/ 
was  required,  which  the  company  refused  to  give, 
whereupon  a  precept  was  directed  to  the  high  bailiff 
of  Westminster,  and  a  jury  was  accordingly  sum- 
moned to  assess  compensation.  Each  party  appeared 
by  counsel,  and  the  case  was  heard  by  a  jury 
during  two  days— the  llth  of  July  and  the  llth  of 
August,  Mr.  Toogood  presiding  as  deputy  high 
baiUff,  in  the  stead  of  the  high  bailiff  himself. 
The  jury  assessed  the  compensation  at  10,000/1  odd. 
Both  parties  at  the  trial  were  then  aware  that  Mr. 
Toogood  was  sitting  as  deputy  high  bailiff,  but  no 
objection  was  raised. 

The  rule  was  moved  upon  the  grounds,  first,  that 
the  high  bailiff  had  no  power  to  appoint  a  deputy ; 
secondly,  that  the  high  bailiff  was  not  the  proper 
officer  to  take  the  inquisition,  but  that  it  should 
have  been  the  sheriff  of  Middlesex. 

ffawkinsj  Q.C.,  shewed  cause. — ^The  claimants, 
who  are  dissatisfied  with  the  amount  of  the  finding, 
have  now  no  right  to  impeach  the  proceedings,  in- 
asmuch as  they  were  perfectly  well  aware  that  Mr. 
Toogood  was  the  doputv  of  the  high  bailiff,  and 
took  no  objection  at  the  hearing. 

CooKBUBN,  C.  J. — ^Have  you  not  submitted,  Mr. 
Mellish,  to  the  jurisdiction  ? 

MeHiak,  Q.  C— Consent  will  not  give  jurisdiction. 

CocKBURsr,  C.J. — ^However  that  may  be,  the 
question  now  is,  ought  we  to  assLst  you?  Ought 
we  not  to  leave  you  to  take  what  other  proceedings 
you  may  be  advised  when  the  proper  occasion 
arises  ?  We  ought  hardly  to  assist  you  when,  with 
a  knowledge  of  Uiis  supposed  defect  of  jurisdiction, 
you  attend  before  the  deputy  high  bailiff,  and  make 
no  objection. 

Jidellishj  Q.  C— We  were  not  aware  at  the  time 
that  thwe  was  any  defect  of  jurisdiction. 

Hayes,  J.— Ton  say  you  are  aware  of  the  fact, 
but  not  of  the  law. 

CoGKBURir,  C.  J. — ^We  ought  not  to  assist  you  by 
granting  this  application.  You  must,  if  you  think 
fit,  raise  the  objection  in  some  other  shape. 

Rule  discharged^  with  costs. 


C0T7BT   OF   EXGHEdXTEB. 

Beportod  by  H.  Leioh  and  E.  Lukuet,  Eiqn.,  Barriatezs- 

at-Law. 

June  10  and  11,  and  Dec  8, 1868. 
Llotd  v.  Burrup  ajxd  anoxhbr. 


pew  renis — JL^uiy  oj  awcrcnwaraau  raanve  merao-^ 
AppUcation  of  pew  rents  paid  in  advance  to  arrears 
of  stipend — MinisUi^s  right  of  action  against  cAtcrcA- 
toardens  Jor  arrears — Rents  coBected  bv  outgoing  and 
paid  over  to  incoming  churchwaraens — UabiUty 
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not  pa 
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not  paid  over  to  tncomtng  churchwardens — LiabilUjf 
of  the  Jotter  for^Ckurch  Building  Acts  (58  Geo,  S, 
c,  45,  s,  78,  and  59  Geo,  3,  c  134,  s,  26)— Trustee 
and  cestui  gue  tnuU 

Under  the  provisions  of  the  Church  Building  Acts 
(58  Geo,  3,  c.  45,  and  59  Geo.  8,  c.  134),  and  die 
order  of  the  Church  Building  Commissioners,  aligning 
the  pew  rents  to  the  district,  and  expressly  directing 
them  to  be  received  by  the  churchwardens,  and  that  out 
of  such  rents  the  latter  were  to  pay  the  stipend  of  the 
minister  of  the  ^strict  church,  the  pew  rents  (uMeh 
were  payable  half-yearly  in  advance),  were^  tn  the 
Jirsl  instance,  expresslu  made  applicable  to  tie 
payment  of  such  stipend,  subject  only  to  the  payment^ 
after  \oertain  deductions,  of  the  senary  of  the  tMu 
The  stipend  was  to  commence  at  Christmas,  and  to  be 
paid  quarterly  on  each  of  the  four  usual  quarterh 
days  of  payment ;  and  it  was  provided  that  the  pcarii, 
should  not,  in  any  case,  be  anewerable  to  the  minister 
for  any  greater  sum  in  each  year  than  the  amount  of 
the  rent  of  the  pews  which  should  have  been  actually 
let  during  the  year : 

Held,  thereupon  (by  KeBy,  C.B,,and  Martin^  BramweB, 
and  ChanneU,  BB.),  that  whenever  the  churchwardens 
should  have  received  pew»renis  applicable  to  the  pay- 
ment of  the  minister's  stipend,  and  the  same  had 
become  due,  a  special  action  upon  the  stcUute,  or  an 
action  for  money  had  and  received,  was  maintaiwAk 
bv  the  minister  against  the  churchwardens  to  recover 
tne  tanount.  But  he  was  entitled  only  to  rteooer 
such  pew  rents  as  had  been  received  in  respect  of 
quarters  expired,  and  for  which  the  stipend  had  be- 
come due,  and  not  those  rents  which  had  been  pmd 
in  advance,  and  for  periods  yet  to  come,  and  inr^pect 
of  which  no  stipend  had  yet  become  payable : 

Held,  also,  that  the  IZrd  section  of  the  58  Geo,  3,  c.  45, 
and  the  26M  section  of  the  59  Geo.  3,  c.  134,  in^osed 
upon  the  churchwardens  the  legal  duty  of  paying  over  to 
the  minister  the  pew  rents  applicable  to  the  stipend  ae 
soon  as  they  were  received  ;  hut  that  the  minister  was 
not  entitled  to  recover  from  the  present  churchwardens 
the  balance  of  pew  rents  received  by,  and  in  the  hands 
of,  the  late  churchwardens,  and  not  paid  over  by  them  to 
the  present  churchwardens,  but  retained  to  meet  certain 
sums  alleged  to  be  payable  for  expenses  incurred  in 
respect  of  the  church.  The  court  expressly  guarding 
themselves  at  the  same  time  from  being  supposed  to 
sanction  the  retention  or  appUoation  of  the  pew  rents 
by  the  late  churchwardens  to  oiiy  of  those  expenses 
which  appeared  to  be  otherwise  provided  for  ey  the 
Acts  of  JParliamenL 

This  was  an  action  by  the  plaintiff,  who  was  the 
incumbent  or  minister  of  the  district  church  of  St 
Mark's,  Kennington.  and  it  was  brought  by  him 
against  the  defendants,  Mr.  Burrup  and  Mr.  Beere, 
the  churchwardens  of  the  said  district  ehoich,  to 
recover  275/1,  the  amount  of  two  quarters'  stipead 
for  his  services  as  such  minister,  for  the  half-year 
from  Lady-day  to  Michaelmas,  1867,  in  whieh 
action  the  defendant  (Reeve)  had  allowed  judgmeot 
to  go  by  default. 

By  the  first  count  of  his  declaration,  the  plahitfff 
chai^B^  that  under  and  by  virtue  and  authori^  of 
the  statutes  of  the  58  Geo.  3,  c.  45,  the  69  OeiK3, 
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c  134,  and  the  3  Geo.  4,  c.  72  (the  Church  Buildlag 
Acts)  a  church  was  built  at  Kennington,  a  district, 
daring  all  the  times  hereinafter  mentioned,  created 
and  established  under  and  within  the  meaning  of 
the  said  Acts  of  Parliament,  in  that  behalf  in  the 
parish  of  St.  Mary,  Lambeth,  in  the  county  of 
Surrey,  and  was  called  the  district  parish  church  of 
St  Mark,  Kennington,  and  the  commissioners  for  the 
time  being  for  carrying  into  execution  the  purposes  of 
the  said  Acts,  in  pursuance  of  all  powers  whatso- 
erer  rested  in  them  by  the  said  Acts,  and  otherwise 
howsoever,  all  things  having  occurred,  happened, 
and  recited  to  authorise  them  so  to  do,  did  duly  and 
in  accordance  with  the  said  statutes,  and  with  the 
consent  of  the  then  Bishop  of  Winchester  (testified 
by  his  signing  the  instrument  hereinafter  mentioned), 
by  a  certain  instrument  sealed  with  their  common 
sea],   assign   out  of   the  pew  rents  of  the   said 
district  parish  church  the  yearly  stipend  of  550/. 
onto  the  spiritual  person  for  the  time  being  appointed 
to  serve  and  serving  the  said  church,  and  unto  the 
clerk  for  the  time  being  of  the  said  church,  such 
sahuy  or  other  yearly  sum  of  money  as,  with  the 
fees  to  be  received  by  such  clerk  in  each  year,  should 
amount  to  the  yearly  sum  of  40^,  such  stipend  and 
salary  to  commence  from  the  80th  June  1824,  the 
day  of  the  consecration  of  l^e  said  church,  and  to 
be  paid  as  after-mentioned.    And  tiiie  said  com- 
missioners did  thereby,  in  pursuance  of  all  powers 
as  aforesaid,  duly  and  according  to  law,  all  things 
having  existed  and  been  performed  to  entitle  them 
BO  to  do,  assign  the  rents  of  the  pews  of  and  in  Uie 
said  church  to  the  said  district  of  Kennington ;  and 
did  thereby  order  and  direct  that  the  same  should 
be  received  by  the  churchwardens  of  the  said  dis- 
trict, and  that  they  should  by  and  out  of  the  same 
pay  the  aforesaid  stipend  and  salary  so  thereby 
assigned  and  fixed  to  the  said  spiritual  person  so 
being  such  minister  in  the  manner  following,  that 
is  to  say,  from  Christmas-day  1826,  they  thereby 
ordered  and  directed  the  said  stipend  to  be  paid 
•quarterly  on  the  four  most  usual  feast  days,  that  is 
to  say,  Michaelmas-day,  Christmas-day,  Lady-day, 
and  Midsummer-day,  by  even  and  equal  portions. 
And  the  said  conunissioners  did  thereby  order  and 
direct  that  if  the  said  pew  rents  should  not  produce 
in  any  one  year  the  clear  stipend  of  550/.,  after 
paying  the  salary  of  the  said  clerk,  then  that  the 
whole  residue  of   the  said  pew  rents  should  be 
paid   to   the   said   minister   as   his    stipend   for 
that  year   in  lieu  of   the   said    stipend  of    550/. 
Averment,   that  plaintiff  was,  on  or  before  25th 
March  1867,  and  has  been  continuously  since,  the 
minister    of    and    the    spiritual    person    serving 
the  said  church,  by  the  consent  of  the  bishop  of 
the  said  diocese,  under  and  within  the  true  intent 
and  meaning  of  the  said  statutes,  and  that  he  did 
all  things  necessary,  and  all  things,  &c.,  happened, 
4ec.,  to  entitle  him  the  plaintiff  to  have,  and  he  was 
daring  an  the  time  aforesaid  entitled  to  receive  such 
stipend  as  aforesaid  under  the  Acts  of  Parliament 
in  that  behalf,  and  that  the  defendants  were  and 
have  been  for  a  long  time  past  churchwardens  of  and 
for  the  said  cbnrch  of  St.  Mark's,  Kennington  afore- 
said, under  the  said  Acts,  and  as  such  and  whilst 
they  were  such  churchwardens,  have  received  the 
rents  of  divers  of  the  said  pews  of  and  in  the  said 
church  under  the  Acts  of  Parliament  in  that  behalf, 
and  that  the  said  rents  so  received  by  them,  after 
making  all  such  payments  and  deductions  there- 
from as  they  were  authorised  and  empowered  by 
law  to  make,  before  paying  the  plaintiff*s  stipend 
hereinafter  mentioned,  amounted  to  a  large  sum  of 
money,  and  part  of  which  money  was  applicable  to 
the   payment  of  the  plaintiff^s  stipend  hereafter 
mentioned   under    the    statutes   in    that   behalf. 
Nevertheless,  although  after  and  whilst  the   de- 
fendants  were  churchwardens  as  aforesaid,  and 


before  the  commencement  of  this  action  two 
quarterly  payments  of  the  said  stipend  became 
due  and  i>ayableto  the  plaintiff  as  such  minister 
and  spiritual  person  serving  the  said  church 
as  aforesaid ;  and  although  he  has  done  all  things 
things  necessary,  &c.,  &c.,  to  entitle  the  plaintiff  to 
have  the  defendants  pay  to  him  the  said  part  of  the 
said  money  so  received  by  them  as  aforesaid,  and  so 
applicable  to  the  payment  of  the  plaintiff's  said 
stipend  as  aforesaid  under  and  by  virtue  of  and 
according  to  the  said  statutes,  and  to  maintain  this 
action  for  the  breaches  hereinafter  complained  of, 
yet  the  defendants  did  not  nor  would  pay  to  the 
plaintiff  as  such  minister  and  spiritual  person  as 
aforesaid  the  said  part  of  the  said  rents  so  applicable 
as  aforesaid,  or  any  part  thereof,  but  wrongfully 
omitted,  &c.,  contrary  to  the  form  of  the  statutes,  &c., 
and  the  said  quarterly  payments  of  the  said  stipend 
remain  wholly  due,  &c. 

The  second  count  was  similar  to  the  first  count, 
except  that  it  averred  that  the  defendants  were,  and 
had  been  for  a  long  time  past  (to  vrit)  in,  and  fh>ma 
certain  day,  a.d.  1867,  tmtil  and  at  the  conomenoee 
ment  of  Uiis  suit,  diurchwardens  of  and  for  the 
parish,  &C.,  and  that  William  Vine  Edsall,  and  the 
defendant  Frederick  Reeve,  the  said  churchwardens 
under  the  said  Acts  in  that  behalf,  of -and  for  the 
said  church,  &&,  for  the  year  next  preceding  the 
year  of,  and  for  which  the  defendants  were  such 
churchwardens  as  aforesaid,  the  defendant  Beeve 
being  one  during  their  the  said  W.  V.  Edsall  and 
F.  Reeve's  year  ctf  offtee  as  churchwarden  as  afore- 
said, and  as  such  have  received  the  rents  of  divers 
of  the  pews  of  and  in  the  said  church,  which  became 
due  and  payable  for  and  in  respect  of  the  letting  of 
the  said  pews  within  the  time  limited  in  that  be£alf 
by  the  Auct  of  Parliament  in  that  behalf,  so  as  to 
niake  the  defendants  as  such  churchwardens  as 
aforesaid  liable  and  answerable  to  the  pUuntaff  for 
the  breaches  of  duty  hereinafter  mentioned  under 
the  Acts  of  Parliament  in  that  behalf,  and  that  the 
said  rents  so  received  by  them,  after  making  aU 
such  payments  and  deductions  therefrom  as  were 
authorised  and  empowered  by  law  to  be  made  before 
paying  the  plaintiff's  stipend  hereinafter  mentioned, 
amounted  to  a  large  sum,  and  part  of  which  money 
was  applicable  to  the  payment  of  the  plaintiffs 
stipend,  &c.,  under  the  statutes  in  that  behalf, 
nevertheless,  &c.  (as  in  the  said  first  count  and 
averring  a  failure  of  the  defendants  as  such 
churchwardens,  &c.,  to  pay  the  plaintiff  as  such 
minister,  &c,  the  said  part  of  the  said  rents,  &C., 
aontrary,  &c.) 

The  third  count  was  the  common  indebitatus  count 
for  money  payable  to  the  plaintiff  for  money  received 
by  the  defendant  to  the  plaintiff's  use,  and  on  ao- 
count  stated. 

Plea  3  (by  the  defendant  Burrup)  to  the  first 
count,  except  as  to  93/L  8s.  7^(i,  to  which  sum  plea  9 
is  pleaded,  and  the  further  sum  of  6L  16s.  8^,  am 
to  which  plea  10  is  pleaded,  that  the  said  pew  rents 
for  the  said  district  parish  church  are  and  always 
have  been  payable  in  advance  by  the  paiishioners 
and  other  persons  taking  pews  and  seats  in  pews  in 
the  said  church,  and  that  this  action  is  brought  to 
recover  the  plaintiff's  stipend  for  two  socoessive 
quarters  of  a  year  ending  at  Michaelmas-day  last ; 
and  further,  that  all  pew  rents  received  by  the  de- 
fendants for  the  letting  of  pews  and  seats  in  pews 
in  the  said  church  for  the  said  two  successive 
quarters  ending  as  aforesaid,  and  for  any  period 
thereto,  after  making  all  deductions  and  payments 
therefrom  authorised  by  law,  have  been  applied  and 
paid  over  to  and  received  by  the  plaintiff  in  payment 
and  on  account  of  his  stipend,  he  being  the  spiritual 
person  appointed  to  and  serving  the  said  church 
during  the  said  two  quarters  of  a  year ;  and  further, 
that  the  only  pew  rents  received  by  the  defendants 
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vhich  havo  not  been  so  applied  and  paid  as  afore- 
said are  pew  rents  receiyed,.in  adrance  for  the  half- 
year  JQst  commenced  and  not  yet  expired,  com- 
mencing at  Michaelmas-day  last  past  and  ending 
at  Lady-day  1868,  and  on  account  of  the  salary  of 
the  said  clerk  in  the  declaration  mentioned,  and  to 
and  on  account  of  other  lawful  expenses  that  may 
accrue  during  the  said  half  year  not  yet  expired, 
from  Michaelmas-day  last  past  to  Lady-day  1868, 
and  which  may  become  deductions  and  payments 
out  of  the  said  pew  rents  received  in  adrance  for  the 
said  half  year  ending  at  Lady-day  1868,  and  that 
the  same  are  not  more  than  sufficient  for  the  several 
purposes  last  aforesaid. 

Demurrer  and  joinder  in  demurrer  to  the  second 
count  on  the  ground  that  it  did  hot  show  in  any  way 
how  the  defendant  was  answerable  for  moneys  only 
alleged  to  have  been  received  by  the  preceding 
churchwardens. 

Demurrer  and  joinder  in  demurrer  to  plea  3  on 
the  ground  that  the  matters  in  that  plea  contained 
were  no  answer  to  as  much  of  the  plaintiff's  claim 
as  that  plea  was  pleaded  to. 

The  defendant  Burrup  also  pleaded  other  pleas 
as  follows: — To  the  first  count  a  traverse  of  the 
assignment  by  the  commissioners  out  of  the  pew- 
rents  of  the  stipend  as  alleged,  a  traverse  of  the 
assignmc^nt  by  the  commissioners  of  the  pew-rents 
to  the  said  district  and  of  their  direction  that  the 
same  should  be  received  and  applied  by  the  church- 
wardens as  alleged.  To  tlie  second  count,  similar 
to  pleas  to  the  first  count.  To  the  second  count, 
that  Edsall  and  Beeve,  the  preceding  church- 
wardens, did  not  receive  the  pew-rents,  so  as  to 
make  the  defendant  as  such  churchwarden  liable  to 
plaintiff  for  the  supposed  breach  of  duty  in  that 
count  mentioned,  &c.  To  the  third  count,  never 
indebted,  except  as  to  73^  Ss.  Tjef.,  and  5/.  I65.  8M, 
parcel,  &C.,  satisfaction  and  discharge  before  action, 
and  as  to  those  sums  payment  after  action. 

The  action  was  tried  before  Pigott,  B.  before  the 
argument  on  the  demurrer,  which  was  begun  on  the 
27th  April,  in  Easter  Term  last,  was  fully  heard,  and 
a  verdict  was  entered  for  the  defendants ;  but  leave 
was  reserved  to  the  plaintiff  to  move  as  af  ter^men- 
tioned.  The  facts  appeared  to  be  that  the  pew 
rents  of  the  district  church  in  question  were 
collected  half-yearly  in  advance,  and  had  been  so 
collected  for  tne  half-year  ending  at  Michaelmas 
1867,  at  Lady-day  1867,  by  the  then  churchwardens, 
Messrs.  Edsall  and  Beeve,  who,  however,  on  going 
out  of  office,  instead  of  banding  over  to  their  suc- 
cessors, the  defendants  in  this  action,  the  whole  of 
the  pew  rents  collected  by  them,  applied  nearly  the 
whole  amount  in  payment  of  certain  church  debts 
and  expenses ;  and,  amongst  others,  of  a  sum  of 
money  to  the  plaintiff  for  his  stipend  due  at  Lady- 
day  1867.  Consequently,  a  sum  only  of  64^  7«.  id, 
was  handed  over  by  them  to  the  defendants  upon 
the  latter  entering  upon  the  duties  of  their  office ; 
and  this  sum,  with  12?.  7«.,  additional  pew  rents  for 
the  half-year  to  Michaelmas  1867,  received  by  the 
defendants  between  June  1  and  Sept.  29,  made  the 
Slim  of  76/.  14s.  id.  in  their  hands.  At  Midsummer 
1867  a  demand  was  made  by  the  plaintiff  upon  the 
defendants  for  payment  of  a  quarter's  stipend  (125/.) 
then  dae,  with  which  demand  the  defendants, 
not  having  funds  sufficient  in  hand,  were  unable  to 
comply.  Again,  in  Oct.  1867,  and  whilst  the  collec- 
tion of  the  pew  rents  for  the  half-year  from 
Michaelmas  1867  to  Lady-day  1868  was  going  on, 
the  plaintiff  made  a  demand  for  the  payment  of  the 
two  quarters*  stipend  due  at  the  preceding 
Michaelmas,  and  the  demand  not  being  met  by 
payment,  the  present  action  was  brought  on  the 
15th  Oct.  1867,  at  which  time  the  defendants  had 


brought,  paid  to  the  plaintiff  or  into  coart,  oa 
account  of  this  said  two  quarters'  stipend,  leaving 
120/.  5«.  QfL,  the  balance  due  thereon  still  in  the 
defendants'  hands,  this  latter  sum  being  proved  to 
consist  wholly  of  pew  rents  payable  and  paid  in 
advance  for  the  use  and  occupation  of  pews  from 
and  after  Michaelmas  1867.  The  plaintiff  also 
sought  to  recover  the  balance  of  pew  rents  collected 
by  the  predecessors  of  the  defendant,  and  not  handed 
over  to  the  latter. 

In  pursuance  of  the  leave  reserved  by  the  learned 
judge  at  the  trial  a  rule  nut  was  obtained  on  the 
30th  May  last,  by  Prentice,  Q.C.,  on  the  part  of  the 
plaintiff,  to  set  aside  the  verdict  found  for  the 
defendants,  and  to  enter  it  for  the  plaintiff  on  such 
issues  as  the  court  may  direct  upon  the  ground  that 
upon  the  evidence  the  plaintiff  is  entitled  to  the 
verdict,  and  also  upon  the  ground  that  the  verdict 
should  be  entered,  on  the  first  count,  for  the  sum 
which  the  churchwardens  had  in  hand  for  pew  rents 
at  the  time  this  action  was  brought ;  and  also  upon 
the  ground  that  the  verdict  should  be  entered  for  the 
plaintiff  on  the  second  count,  for  the  sum  of 
89/.  48,  9dl,  or  50/.  12s.  8r/.,  or  some  other  sum. 

The  court  to  be  at  liberty  to  draw  inferences  of 
fact  and  to  have  power  to  amend ;  the  demurrer  to 
be  brought  on  and  argued  with  the  above  rule. 

The  two  sections  of  the  Church  Building  Acts, 
which  were  referred  to  and  relied  on,  by  both  sides, 
as  the  most  material,  and  upon  the  construction  of 
which  the  question  mainly  turned,  and  which  were 
fully  discussed  also  in  the  judgment  of  the  court, 
were  the  73rd  section  of  the  58  Geo.  3,  c.  45,  and 
the  26th  section  cA  the  59  Geo.  3,  c.  134,  which  are 
as  follows : — 

58  Geo.  3,  c.  45,  s.  73,  enacts  "  That  two  fit  and 
proper  persons  shall  be  appointed  to  act  as  church- 
wanlens,  for  every  church  or  chapel,  built  or 
appropriated  under  the  provisions  of  this  Act,  at 
the  usual  period  of  appointing  parish  officers  in 
every  year,  and  shall  be  chosen,  one  by  the  incum- 
bent of  the  churdi  or  chapel,  for  the  time  being, 
and  the  other  by  the  inhabitant  householders  en- 
titled to  vote  in  the  election  of  churchwardens 
residing  in  the  district  to  which  the  church  or 
chapel  shall  belong,  and  of  any  extra-parochial  place 
by  such  inhabitant  householders  as  would  be 
entitled  to  vote  in  the  election  of  churchwardens 
if  such  extra-parochial  place  had  been  a  parish ;  and 
the  two  persons,  when  so  elected  churchwardens,  shall 
appear  and  be  admitted  and  sworn  according  to  law, 
(tna  shall  collect  and  receive  the  rents  of  the  seats  andpevs, 
and  pay  the  stipends  or  salaries  appointed  by  the  com" 
missioners  to  be  paid  to  the  minister  and  derk  of  and 
belonging  to  the  church  ot  chapel  Jor  the  time  being,  and 
also  shall  do,  perform,  and  execute  all  lawful  acts, 
matters  and  things  necessary  and  requisite  for  and  con' 
ceming  the  repairs,  management,  good  order,  and 
decency  of  behaviour  to  be  kept  and  observed  in  the 
church  or  chapel  by  the  congregation  thereof ;  and 
the  persons  so  to  be  appointed  or  chosen  church- 
wardens shall  continue  in  their  said  office  until 
others  shall  be  chosen,  in  like  manner,  in  their  stead; 
and  all  the  persons  so  chosen  churchwardens  are 
hereby  authorised  and  empowered,  in  case  of  non- 
payment of  the  rents  of  the  seats  or  pews  of  the 
church  or  chapel,  for  which  they  shall  be  appointed, 
to  enter  upon  and  sell  the  same  or  else  to  sue  for  end 
recover  the  same  by  action  or  actions  for  such  rents  ill 
the  names  of  'the  churchwardens  of  the  church  or 
chapel  of  (describing  the  same)  as  the  case  shall 
or  may  require,  without  specifying  the  christian  or 
surnames  of  such  churchwardens;  and  no  such 
action  shall  abate  by  reason  of  the  death,  or  removal, 
or  going  out  of  office  of  any  such  churchwarden." 

59  Geo.  8,  c.  134,  s.  26,  enacts  *'That  it  shall  be 


199/.  10«.  lOdL  only  in  hand.    Of  this  sum  7SL  Ss.  7jfd.    lawful  for  the  commissioners,  in  any  case  in  which 
and  5/.  16s.  S^d,  were,   before   and  after  action  |  they  shall  deem  it  expedient,  from  time  to  time,  to 
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order  aud  direct  that  the  rents  of  the  pews  in  any 
cbarch  or  chapel  built,  acquired,  or  appropriated 
uuder  the  provisions  of  the  said  recited  Act 
(08  Geo.  3,  c.  45),  or  thia  Act,  shaU  be  assigned  to  the 
parish  or  district^  and  received  by  the  churchuxurden 
or  churchwardens,  in  such  parish  or  district,  who 
shall  thereupon  be  required  to  paif  tJte  stipend  which 
from  time  to  time  mag  be  assigned  or  fixed  under  tine 
provisions  of  this  Act  to  tlte  minister  or  clerk.  Provided 
always,  that  the  parish  shall  not,  in  any  such  case, 
be  answerable  to  such  minister  or  clerk  for  any 
greater  sutn  in  each  gear  than  the  amount  of  the  rent  of 
the  pews,  which  shall  have  been  actuallg  lei  during  the 
preceding  gear  in  any  such  church  or  chapel ;  and 
any  surplus  of  pew  rents  remaining,  after  payment 
of  such  stipend  and  other  expenses,  shall,  except  in 
any  of  the  cases  next  hereinafter  mentioned  be 
invested  in  Government  securities,  in  the  name  of 
trustees  to  be  appointed  by  the  bishop  of  the  diocese, 
and  suffered  to  accumulate  for  the  purpose  of  forming 
a  fond,  &c."  (first  for  purchasing  or  building  a  house 
for  the  minister,  and  then  for  the  reduction  of  pew 
rents,  or  the  increase  of  acconunodation  in  the 
church  or  chapel).  • 

In  addition  to  the  above  sections,  the  68rd,  64th, 
77th,  78th,  and  70th  sections  of  the  08  Geo.  d,  c  45, 
and  the  27th,  30th,  Slst,  and  d2nd  sections  of  the 
59  Geo.  3,  c.  134,  were  referred  to  and  relied  on  by 
counsel  on  both  sides  in  their  arguments. 

The  order  of  the  church  commissioners  assigning 
the  stipend  to  the  minister  of  the  district  church 
in  question,  and  making  other  directions  reUtive 
thereto,  was  as  follows:  —  "Whereas,  under  the 
authority  of  certain  Acts  passed  in  the  fifty- eighth 
and  fif  ty-uinth  y^ars  of  the  reign  of  His  late  Majesty 
King  George  UL,  and  in  the  third  year  of  his 
present  Majesty  King  George  IV.,  for  building  and 
promoting  the  building  of  additional  churches  in 
populous  parishes,  a  church  hath  been  built  at 
Kenuuigton,  a  district  in  the  parish  of  St.  Mary, 
Lambeth,  in  the  county  of  Surrey,  and  is  cfdled  the 
district  parish  church  of  St.  Mark,  Kennington. 
Now,  therefore,  we.  His  Majesty's  Commissioners 
for  building  new  churches,  in  pursuance  of  all  powers 
whatever  vested  in  us  by  the  said  Acts,  or  any  of 
them,  or  otherwise  howsoever,  and  with  the  consent 
of  the  Bight  Rev.  Father  in  God  George,  by  Divine 
permission.  Lord  Bishop  of  Winchester  (testified 
by  his  signing  this  present  instrument),  do,  by  this 
instrument,  assign  the  yearly  stipend  of  550/.  unto  the 
spiritual  person  for  the  time  beina  appointed  to  serve  the 
said  church.  And  also  we  do  hereby  assign  unto  the 
derlifor  Uie  time  being  of  the  said  church,  such  salary 
or  other  yearly  sum  of  money  as  with  the  fees  to  be 
received  by  such  clerk  in  each  year  shall  amount  to 
the  yearly  sum  of  40/.,  such  stipend  and  salary  to 
commence  from  the  30th  June  1824,  the  day  of  the 
consecration  of  the  said  church,  and  to  be  paid  as 
after-mentioned.  And  further,  we,  His  Majesty's 
Commissioners  for  building  new  Churdxes,  in 
pursuance  of  all  powers  as  aforesaid,  do  hereby 
assign  the  rents  of  the  pews  of  the  same 
church  to  the  said  district  of  Kennington,  and  do 
hereby  order  and  direct  that  the  same  shall  be  re- 
ceived by  the  churchwardens  of  the  said  district, 
K'/to  shaU^  by  and  out  of  the  same,  pay  tlie  aforesaid 
stipend  and  salary  so  hereby  assigned  and  fixed  to  the 
said  minister  aud  clerk,  such  stipend  and  salary  to 
be  paid  in  the  manner  following  (that  is  to  say), 
the  sum  of  13G5/.  Ids,,  being  the  amount  of  the  said 
stipend,  and  the  sum  of  41/.  Us.  lldl,  being  theamount 
of  the  said  salary  from  the  said  day  of  consecration 
to  Christmas-day  last,  within  one  calendar  month 
from  the  date  of  these  presents ;  and  from  Christ- 
mas-day aforesaid  the  said  stipend  to  be  paid  quar- 
terly, on  the  four  most  usual  rent  days  in  the  year 
(that  is  to  say),  Michaelmas-day,  Christmas-day, 
Lady-day,  and  Midsummer-day,  by  even  and  equal 


portions,  cuid  to  be  apportionable  in  case  of  the  deat/i, 
resignation,  or  other  avoidance  of  any  spiritual  per- 
son from  time  to  time  serving  the  said  church,  on 
any  other  day  than  one  of  the  quarterly  days  of 
payment  thereof,  and  a  proportionate  part  of  the 
said  stipend  to  be  paid  on  the  next  succeeding  quar- 
terly day  of  payment  to  the  said  spiritual  person  or 
his  executors  or  administrators  (as  the  case  nuiy  be) 
up  to  the  time  of  his  ceasing  to  serve  the  said 
church,  and  the  residue  of  the  said  quarterly  pay- 
ment to  be  paid  to  his  successor,  and  the  said  salary 
to  the  said  clerk  to  be  paid  annually  upon  his  pro- 
ducing to  the  churchwardens  an  account  regularly 
kept  by  him  of  all  fees  received  by  him  as  such 
clerk  in  the  course  of  the  year ;  and  the  said  salary 
to  be  in  like  manner  apportionable  in  the  event  of  his 
death  or  other  deprivation,  on  any  other  day  than  one 
of  the  said  annual  days  of  payment  And  further,  we 
His  Majesty's  Commissioners  for  building  new 
Churches,  do  hereby  order  and  direct  that,  if  the 
said  pew  rents  shall  not  produce,  in  any  one  year,  the 
clear  stipend  of  550/1,  after  pc^na  the  salary  oftlte  said 
derk,  tlten  the  whole  residue  of  me  said  pew  rents  sliall 
be  paid  to  tlte  said  minister,  as  his  stipend  for  that  year, 
in  lieu  of  the  said  stipends  oj  550/L  And  further. 
We,  His  Majesty's  Commissioners  for  biulding  new 
Churches,  do  hereby  order  and  direct  that  any  sur- 
plus of  pew  rents  lenudning  after  the  payment  of 
such  stipend  and  salary,  shall  be  invested  in  Govern- 
ment securities  in  the  names  of  trustees  to  be  ap- 
pointed by  the  Lord  Bishop  of  the  said  diocese,  and  be 
suffered  to  accumulate  for  the  purpose  of  providing 
a  fund  for  the  building  or  purchaJBing  of  a  house, 
with  the  consent  and  approbation  of  the  said  Lord 
Bishop,  for  the  residence  of  the  spuritual  person 
serving  the  said  church ;  and  after  the  completion  of 
such  purchase,  then  to  the  augmentation  of  the 
stipend  of  such  spiritual  person,  or  to  the  reduction 
of  pew  rents,  or  the  increase  of  the  accommodation 
in  the  said  church,  in  such  manner  as  shall  be 
directed  by  the  said  Lord  Bishop  of  the  said 
diocese,  for  the  time  being,  and  according  to  the 
directions  contained  in  the  26th  section  of  the  said 
Act,  passed  in  the  59th  year  of  the  reign  of  His 
late  Majesty  King  George  UI.  la  testimony 
whereof  we  have  hereunto  set  our  seal,  this  13th 
Pebruary,  a.d.  1827.  G.  Wintos.         (L.S.) 

His  Majesty's  Conunissioners  1818. 

T,  Jones,  Q*C.  and  J.  Thompson,  for  the  defendant 
Burrup,  now  showed  cause  against  the  above  rule, 
and  also  at  the  same  time  sirgued  in  support  of  their 
third  plea,  which  had  been  demurred  to,  and  of  the 
demurrer  to  the  second  count  of  the  declaration. 
Il;eferring  to  the  Church  Building  AcU  (58  Geo.  8, 
c.  45,  and  59  Geo.  3,  c  134^  and  to  the  assignment 
of  the  13th  Aug.  1827,  made  by  the  commissioners 
under  the  authority  of  sects.  63  and  64  of  the  former 
Act,  by  whicli  assignment  the  minister's  stipend 
was  fixed  at  550/.  a  year,  payable  quarterly,  it 
appeared,  they  said,  that  the  whole  case  turned 
mainly  upon  the  construction  to  be  put  upon  the 
various  sections  of  those  Acts,  and  upon  the  assign- 
ment. The  present  churchwardens  (the  defendants) 
having  paid  over  to  the  plaintiff  all  moneys  received 
by  them  for  pew  rents  previously  to  Michaelmas 
1867,  were  in  possession  of  a  cerjtain  sum  received 
in  advance  for  the  letting  of  pews  from  Michaelmas 
1867,  which  sum  the  plaintiff  claimed  in  respect  of 
his  stipend  for  services  as  minister  of  the  said 
churdi  from  Lady-day  to  Michaelmas  1867.  But 
pew  rents  paid  in  advance  for  the  half  year 
from  Michaelmas  18G7  to  Lady-day  1868  were 
not,  it  was  contended,  applicable  to  the  payment 
of  arrears  of  stipend  for  the  previous  half  year. 
The  question  is  whether,  on  the  first  count,  the 
claim  was  not  satisfied  by  paying  over  all  that  the 
churchwardens  had  themselves  received ;  that  is  to 
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say,  whether  the  churchwudeiu  of  the  pfeaent 
year  are  liable  for  sums  receiyed  by  the  church- 
wardens of  the  past  year,  and  not  handed  orer  by 
the  latter  to  the  former  ?  Suppose  the  congrega- 
tion were  to  go  on  diminishing,  who  would  have  to 
lose  the  stipend — the  present  incumbent  or  his  suc^ 
cessor?  The  relation  raised  between  the  churdi- 
wardens  and  the  incumbent  is  that  of  trustee  and 
cettui  que  tnut,  and  no  action  at  law  lay  by  the  latter 
against  the  former.  The  churchwardens  were  to 
reoeiye  the  pew  rents,  and  not  to  hand  them  oyer  at 
once  to  the  incumbent,  but  out  of  them  to  pay  certain 
expenses,  such  as  printing  notices  to  pew-holders ; 
stationeiy,  including  books  Qi  account ;  pew- 
openers  and  church  cleaners;  and  the  additional 
and  important  item  (under  the  73rd  section  of  the 
58  Geo.  3,  c  45)  of  suing  defaulters  for  their  pew 
rents  and  incurring  costs,  &c.  It  was  proyed  that 
the  late  churchwardens  had  paid  for  the  lighting  and 
wanning  the  churdi,  and  also  the  verger's  salary. 
They  cited 

Bartlett  v.  Dimmid,  14  M.  &  W.  49 :  14  L.  J., 

N.  S.  372  Ex.  • 
Pardoer.  PrUe,  16  M.  &  W.  451 ;  16  L.  J.,  N.  S., 

192,  Ex. ; 
Bover  y.  HoUatvl,  8  A.  &  E.  99 ;  4  L.  J.,  N.  S., 

156,  K.  B. ; 
i7dt(;arc2«  y .  Lai&rule^,  1 E.  &  B.  81 ;  22  L.  J.  104,  Q.  B. 

In  that  last-mentioned  case,  the  case  of  Cane  y. 
Chapman^  5  A.  &  E.  647  ;  6  L.  J.,  N.  S.,  49,  K.  B., 
was  distinguished  by  Lord  Campbell,  C.  J.,  on  the 
ground  that  in  Ediiarda  y.  Lowncks  the  trustees  had 
a  discretion  in  the  application  of  the  funds  at  their 
disposal.  In  the  present  case  there  was  nothing  to 
make  the  stipend  a  first  charge  on  the  fund,  and  the 
principle  of  Edwards  y.  Lowndes  is  applicable.  Then 
secondly,  the  pew  rents  receiyed  in  adyancewere 
not  applicable  to  the  payment  of  the  back  quarters 
of  the  stipend.  If  they  were,  how  could  there  be 
an  apportionment  in  the  eyent  of  the  resignation 
or  death  of  the  minister  ?  If  all  the  rents  for  the 
two  quarters  from  Michaelmas  1867  to  Easter  1868 
were  deyoted  to  the  payment  of  back  stipend,  and 
the  incumbent  then  resigned  or  died,  there  would  be 
nothing  in  hand  to  apportion  to  his  successor  for  his 
senrice,  during  the  remainder  of  the  half-year.  The 
pew  holders  were  a  fluctuating  body,  and  persons 
paying  pew  rents  in  advance  paid  them  not  for  the 
jMu/,  but  the  future  services  of  the  minister.  It 
was,  at  all  events,  clear  that  with  respect  to  the 
sums  not  received  by  the  present  churdiwaidens, 
they  could  not  be  charged  or  made  liable,  else 
where  would  it  stop  ?  If  they  were,  it  might  go  back 
any  number  of  years.  The  stipend  was  appor- 
tionable,  and  all  of  it  might  not  belong  to  the 
plaintiff  at  all.  There  was,  therefore,  a  periodical 
payment  assignable  to  each  quarter,  and  one  quarter 
must  not  go  in  relief  of  another.  The  churchwardens 
had  no  means  of  reimbursing  themselves  for  any 
liability  imposed  on  them  by  this  action.  Not  being 
empowered  to  levy  rates,  tlie  only  money  that  comes 
to  their  hands  comes  in  the  way  of  pew  rental.  It 
was  said  by  the  other  side  that  the  churchwardens 
represent  the  parish,  but  no  section  in  either  of  the 
Acts  says  so,  or  makes  them  a  corporation.  No 
doubt  the  clause  in  sect.  26  of  the  59  Geo.  3  c.  134, 
providing  for  the  stipend's  not  exceeding  the  pew 
rents  received  during  *'the  preceding  year,"  is  very 
puzzling.  Probably  the  word  ** preceding"  got  in 
by  mistoke.  If  it  be  omitted  the  same  construction 
will  be  arrived  at  as  that  which  the  Church  Building 
Commissioners  appear  to  have  put  on  the  section  by 
^eir  assignment.  The  year  according  to  the  Act  of 
Parliament  (59  Geo.  3,  c.  34,  s.  32),  begins  at  Easter, 
and  that  coincides  with  the  period  when  the  church- 
wardens are  elected.  They  also  referred  to  and 
relied  on  sects.  77,  78,  and  79  of  the  58  Geo.  3, 
c.  105. 


Prentice,  Q.  C,  and  Ixmglof  {pi  the  Chancery  Bar) 
contra,  iiST  the  plaintiff,  in  support  of  the  rule, 
and  also  of  the  declaration  and  the  demurrer  to  the 
plea.~The  stipend  is  a  first  charge  on  the  pew 
rents.  The  expenses  may  be  raised  by  rates.  The 
mode  of  appointing  diurchwardens  yearly  for  a 
district  churdi,  and  their  duty  and  authority  to 
collect  the  pew  rents,  and  to  pay  the  minister's 
stipend,  and  the  other  duties  of  their  office,  were 
pointed  out  by  sees.  73  of  the  58  Geo.  3,  c.  45, 
whilst  in  sect.  26  of  the  59  Geo.  3,  c.  134,  there 
is  an  express  provision  that  they  are  not  to  be 
liable  f(»r  a  larger  sum  than  shall  be  received 
by  them  in  the  year.  It  has  been  argued,  contra, 
that  this  action  is  not  maintainable,  because  the 
churdiwardens  and  the  minister  are  in  the  re- 
spective position  of  trustees  and  cestui  que  trust. 
But  there  is  a  doty  imposed  by  the  Acts  on  the 
former,  to  collect  we  rents  and  pay  the  minister, 
and  for  the  neglect  of  that  duty,  an  action  on 
the  case  will  lie :  (TUaon  and  another  v.  The  Warwick 
Gaslight  Company,  4  B.  &  C.  962 ;  4  L.  J.  58,  K.  B.) 
The  principle  was  laid  down  in  1  Com.  Dig.,  title 
"  Action  on  Statute,"  (F.) ;  and  again,  2  lb.,  title 
"  Debt,"  (a.  9). 

Gane  v.  Chapman,  5A,&  E.  647 ;  6  .L.  J.,  N.  S.» 
40,  K.  B. ; 

Bogg  V.  Pearse,  25  L.  J.  35,  C.  P. ;  10  C.  B.  534. 

are  authorities  in  the  plaintiff's  favour  upon  this 
point.  The  cases  cited  by  the  other  side  were 
for  money  had  and  received,  and  the  principle 
which  they  dedded  was  that,  under  the  particu- 
lar statutes,  the  parties  sued  were  trustees, 
having  a  discretion  to  exercise.  But  here  the 
case  is  one  of  a  duty  imposed  by  statute,  for 
breach  of  which  duty  an  action  lies.  [CKiiNKSLL, 
B.— If  the  expenses  are  not  to  be  deducted  before 
the  minister  is  to  be  paid,  you  may  be  right.  Can 
you  show  any  authority  that  the  expenses  can  be 
satisfied  by  a  rate?  I  am  prepared  to  go  with 
you  if  this  be  a  primaiy  charge  in  favour  of  the 
minister,  then  there  is  no  relation  of  trustee  and  cestui 
que  trust ;  but  if  these  expenses  are  to  be  paid,  then 
it  is  not  a  primary  diarge. J  But  even  if  the  expenses 
are  to  be  deducted  that  would  not  prevent  the  action 
lying  for  breach  of  duty.  The  ''expenses"  first 
come  in  in  the  middle  of  sect.  26  of  59  Geo.  3.  By 
the  first  part  of  that  section  there  is  a  stipend  to 
the  minister  and  a  salary  to  the  derk  to  be  paid. 
In  that  part  of  the  section  relating  to  the  stip^id,. 
it  is  said  **  stipend  and  other  expenses^  and  inasmudi 
as  no  other  expenses,  except  the  derk's  salary,  are 
referred  to  in  tiie  Act,  such  ''other  expenses  "  must 
mean  that  "  salary,"  and  so  the  commissioners,  by 
their  assignment,  directed  the  surplus  after  pay- 
ment of  such  stipend  and  salary  to  be  invested, 
independently  of  the  question  of  "expenses;"  the 
stipend  is  the  first  duurge,  and  has  been  so  con- 
sidered by  the  commissioners.  Sect.  27  of  the 
59  Geo.  8,  it  is  submitted,  meets  the  difficulty  as  to 
the  expenses.  [Martin,  B. — Suppose  the  pew  rents 
to  be  defident  for  the  stipend  by  lOOil  a  year,  and 
the  minister  dies  after  ten  years,  are  the  pew  rents 
after  his  death  to  be  appropriated  to  the  payment  to 
the  executor  of  that  lOOOil]  No.  The  answer  to 
that  is  in  sect.  26.  [Braxwell,  B.— Put  it  in 
another  way.  The  minister  is  appointed  at  Christ- 
mas at  a  yearly  stipend  of  500/1 ;  the  pews  all  let 
for  the  year  produce  only  200il ;  at  Lady-day  he 
says,  "  pay  me  my  quarter,  125/.;"  at  Midsummer 
he  says,  "  pay  me  the  75/. ;"  and  then  he  dies.!  The 
assignment  says  if  the  rents  for  the  year  do  not 
amount  to  the  full  stipend  then  the  whole  amount 
shall  be  paid,  which  shows  they  are  not  to  be  liable 
for  more  than  is  received.  As  to  the  difficulty  about 
the  word  "preceding,"  in  sect.  26,  the  pew  rents  are  to 
be  paid  a  year  in  advance  at  starting,  and  then  every 
Bucoeediog  half  year  another  half  year  is  to  be  paid 
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80  as  to  have  a  year  always  in  hand.    [CHAmrBLL,  B.  [  and  that  out  of  such  rents  they  are  to  pay  the 


— ^A.  pretty  position  you  would  put  the  church- 
wardens ;in  it  the  minister  is  to  be  paid  first, 
and  then  the  pew  rents  should  fall  short.]  They 
have,  it  is  contended,  power  to  obtain  rates  for  pay- 
ment of  the  expenses,  if  the  duty  mentioned  in 
sect.  78,  of  doing  all  things  necessary,  &c.  for  the 
repairs  and  management  of  the  church  be  thereby 
imposed  on  them.  Anyhow,  there  is  nothing  in 
the  Acts  enabling  them  to  take  a  penny  from  the 
rents  for  the  expenses  of  the  church  till  the  minister 
is  paid.  As  to  the  next  point,  the  plaintiiff  is  at  sU 
CTents  entitled,  on  the  first  count  to  recover  the 
moneys  in  hand  when  the  action  was  brought,  and 
is  not  bound  to  wait  till  the  quarter.  The  whole 
point  is  raised  on  the  third  plea  to  that  count.  The 
minister  is  entitled  to  all  the  rents  recelred  in  the 
year,  the  difficulty  being,  when  does  the  year 
referred  to  in  the  section  commence?  The  plain 
tiff  contends,  and  the  assignment  bears  out  the 
contention,  that  it  is  from  Christmas  to  Christmas, 
and  the  stipend  is  to  be  paid  quarterly  on  tiie  four 
usual  quarter  days.  Each  year  is  to  bear  its  own 
burden.  If  the  wardens  let  pews  and  do  not  get 
the  money,  that  is  their  own  fault.  The  plaintiff 
is  entitl^,  on  the  first  count,  to  recover  the 
199L  10s.  lOd,  in  hand  when  action  brought,  less 
the  amounts  of  73/.  8«.  7idl,  and  5L  IBs,  8l</.,  paid 
in  after  action,  making  the  sum  of  120/.  5s.  6d. 
[BsAMWBLL,  B.—The  defendant  has  not  pleaded  as 
to  the  120L  Ss.  Gd,  because  he  says  it  was  money 
received  for  and  distributable  in  the  year  1868,  and 

S>u  have  to  show  it  was  distributable  in  1867.] 
y  the  second  count  it  is  sought  to  make 
the  defendants  liable  for  money  received  by 
their  predecessors.  The  churchwardens  repre- 
sent the  parish,  and  the  Acts  of  Parliament 
make  them  liable  for  rents  received  in  1867. 
Astk  and  another  r.  Thomas  and  another,  2  B.  &  C. 
271,  decided  that  an  action  for  money  had  and 
received  might  be  maintained  by  incoming  against 
outgoing  churchwardens  for  the  baUuice  in  the 
Utters'  hands.  The  plaintiff  is  without  remedy  if 
he  cannot  recover  from  the  defendants,  his  demand 
not  accruing  in  the  time  of  the  late  wardens.  The 
defendants  are  the  only  parties  to  pursue  the  old 
wardens,  and  it  was  no  answer  to  say  they  had  not 
got  the  money  if  they  had  failed  in  their  duty  to 
get  it ;  and  the  want  of  funds  did  not  relieve  them 
of  their  responsibility :  (^Bcpkinson  v.  Panther,  3  Ex. 
95;  18  L.  J.,  N.  S.,  6  Ex.)  The  rents  received  in 
1867  are  to  be  the  source,  and  those  in  1866  the 
measure  of  the  payment  to  the  minister,  who  was  in 
no  way  concerned  to  see  whence  the  money  came. 
(They  dted  and  relied  also  on  sects.  80,  31,  &  82 
of  the  59  Geo.  3,  c.  134.) 

Cur,  ado,  vuU, 

Dec  8. — ^The  considered  judgment  of  the  court 
(Kelly,  C.B,  and  Martin,  Bramwell,  and  ChanneU, 
£B.),  was  now^delivered  as  follows  by 

Kellt,  C.B.— This  is  action  against  the  church- 
wardens of  a  district  church,  for  the  ministeor's 
stipend,  payable  out  of  pew  rents  received  by  the 
defendants  as  churchwardens.  One  of  them, 
Burrup,  alone  resists  the  action.  The  first  objection 
is,  that  the  defendants  are  trustees,  and  the  j^ntiff 
a  cestttis  que  trust ;  that  no  action  lies ;  and  a  bill  in 
equity  is  the  only  remedy.  Some  cases  have  been 
cited  in  support  of  this  objection,  but  in  all  of  them 
the  defendants  had  received  moneys  applicable  to 
different  puiposes,  and  were  at  liber^  to  apply 
them  to  one  or  other  purpose  at  tiieir  discretion.  In 
the  present  case,  under  the  provisions  of  the  Church 
Building  Acts  (58  Geo.  3,  c  45,  and  59  Geo.  3, 
c  135),  and  the  order  of  the  Church  Commissioners 
assigning  the  pew  rents  to  the  district,  and  expressly 
dizectiDg  them  to  be  received  by  the  churchwardens, 


stipend,  the  rents  are  in  the  first  instance  expressly 
made  aj^licable  to  the  payment  of  the  stipend, 
subject  only  to  the  payment,  after  certain  deduc- 
tions, of  the  salary  of  the  clerk,  upon  which  no 
question  arises.  The  plaintiff,  upon  these  pro- 
visions of  the  Act,  contends  that  whenever  the 
churchwardens  have  received  pew  rents  applicable 
to  the  payment  of  his  stipend,  and  the  stipend  has 
become  due,  a  special  action  upon  the  statute,  or  an 
action  for  money  had  and  received,  is  maintainable 
by  him,  against  the  churchwardens,  to  recover  the 
amount ;  and  to  this  extent  we  are  of  opinion  that 
the  plaintiff's  claim  is  sustainable.  But  the  plain- 
tiff likewise  insists  that  he  is  entitled,  not  only  to 
pew  rents  received  in  respect  of  quarters  expired, 
and  for  which  the  stipend  has  be(K>me  due,  but  to 
such  as  have  been  paid  in  advance,  and  for  periods  yet 
to  come,  and  in  respect  of  which  no  stipend  has 
yet  become  payable ;  and  that  claim,  we  think,  can- 
not be  sustained.  By  the  73rd  section  of  the  Act 
of  1818  (the  58  Geo.  3,  c  45),  churchwardens  are 
to  be  appointed  *'  who  shall  collect  and  receive  the 
rents  of  tlie  seats,  and  pay  the  stipends  or  salaries 
appointed  by  the  commissioners  to  be  paid  to  the 
minister  and  clerk."  Then,  by  the  Act  of  1819 
(the  59  Geo.  3,  c.  134),  s.  26,  the  commissioners  are 
authorised  to  direct  '*that  the  rents  of  the  pews 
shall  be  assigned  to  the  parish  or  district,  and 
received  by  die  churchwanlens,  who  shall  there- 
upon be  required  to  pay  the  stipend  which  from 
time  to  time  may  be  assigned  to  the  minister  and 
clerk."  These  provisions  are  unconditional  and  pre- 
cise, and  their  effect  is  to  impose  upon  the  church- 
wardens the  legal  duty  of  paying  over  to  the  minister 
the  pew  rents  applicable  to  the  stipend  as  soon  as 
they  are  received.  But  the  third  plea,  which  alleges 
in  effect  that  the  defendant  has  paid  to  the  plaintiff, 
or  into  court,  all  ^at  the  churchwardens  have 
received  down  to  the  15th  Oct.,  the  day  when  the 
action  was  brought,  except  certain  sums  for  pew 
rents  to  commence  fnmi  Michaelmas  1867,  and 
to  which  plea  the  plaintiff  has  demurred, 
directly  raises  this  question,  whether  the  plain- 
tiff is  likewise  entitled  to  the  pew  rents 
received  in  advance.  It  appears  by  the  73rd 
section  of  the  Act  of  1818,  and  the  26th  section 
of  the  Act  of  1819,  above  referred  to,  together 
with  the  assignment  of  the  stipend  of  the  date 
of  Feb.  1827,  that  the  amount  of  the  stipend 
assigned  to  the  minister,  and  to  be  paid  to  him  by 
the  churchwardens,  is  550^  a-year ;  and  after  the 
pajnnent  of  certain  arrears  long  since  paid,  this 
stipend  is  to  be  paid  at  the  four  most  usual  quarter 
days,  beginning  at  Christmas  1826.  This  stipend 
appears  to  have  been  regularly  paid,  and  the  amount 
of  tiie  pew  rents  received  to  have  been  sufficient  for 
the  purpose  until  Michaelmas  1867,  when  the  two 
quarters'  stipend,  amounting  to  275iL,  became  due, 
and  is  the  sum  sought  to  be  recovered  in  this  action. 
From  some  causes  or  other,  not  fully  disclosed,  but 
partly  ^m  the  late  churchwardens  not  having  paid 
over  the  whole  of  the  pew  rents  they  had  received, 
the  present  churchwardens  had  199/.  lOs,  XOd,,  and 
no  more,  in  their  hands  upon  the  15th  Oct.  1867, 
when  the  action  was  brought.  Of  this,  before  and 
after  action  brought,  73L  8s.  l^d,  and  ol  \%s,  8^, 
appear  to  have  been  paid  to  the  plaintiff,  or  into 
court,  leaving  a  balance  of  120£  5s.  6</.  to  be 
accounted  for;  and  this  simi  is  alleged  by  the 
defendants,  in  the  third  plea,  and  is  proved  to  con- 
sist wholly  of  pew  rents  payable  and  paid  in 
advance,  for  tiie  use  and  occupation  of  pews  from 
and  after  Michaelmas  1867.  The  question,  there- 
fore, is,  whether  this  sum  can  be  applicable 
to  the  stipend  becoming  due  before  and  at 
that  date?  By  the  26th  section  of  the 
59  Geo.  3,   c.  184,  before  mentioned,  it  is  pro- 
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vided  that  the  miniflter's  stipend,  in  any  one 
year— that  is  from  Christmas  to  Christmas— shall 
not  exceed  the  sam  for  which  the  pews  shall  have 
been  let  in  the.  next  preceding  year.  As,  however, 
it  is  not  suggested  that  the  rents  from  Christmas 
1865,  to  Christmas  1866,  fell  short  of  B50L,  no 
question  arises  upon  this  provision  of  tiie  statute, 
and  it  is  referred  to  only  because  doubts  were  ex- 

Sressed  as  to  its  meaning,  on  both  sides,  at  the  bar. 
iut  it  appears  by  the  terms  of  the  assignment  of 
the  stipend  of  1827,  Uiat  the  stipend,  although  fixed 
at  550/.  a-year,  is  not  to  exceed  tlie  sum  produced 
by  the  pew  rents  in  each  particular  current  year. 
It  cannot,  therefore,  be  known  until  Christmas, 
what  shall  be  the  amount  of  the  stipend  in  way  one 
current  year ;  and,  as  in  the  year  in  question,  Christ- 
mas 1866,  to  Cliristmas  1867,  there  was  evidently 
some  deficiency,  from  whatever  cause  it  may  have 
arisen,  in  the  sums  received  at  the  expiration  of 
the  Michaelmas  quarter,  it  could  not  be  known, 
until  the  ensuing  Christaias,  whether  the  deficiency 
would  be  made  up ;  and,  consequently,  whether  the 
entire  stipend  of  boOL,  or  how  much  less,  would 
ultimately  become  payable.    Under  these  circum- 
stances, the  churchwardens  having  paid  over  to  the 
minister  the  whole  of  the  money  in  their  hands, 
accrued  due  in  respect  of  the  first  three  quarters  of 
the  year,  and  ha?iDg  no  more  left  in  their  hands 
than  120^  5«.  6c/.,  a  sum  insufficient  to  provide  for 
the  quarter  from  Michaelmas  to  Christmas,  and 
consequently  to  leave  a  surplus  applicable  to  such 
deficiency,  it  is  clear  that  the  plaintiff  was  not 
entitled  to  claim  any  portion  of  that  sum  in  respect 
of  the  expired  quarters,  inasmuch  as  if  no  more 
should  be  produced  between  the  time  when  the 
action  was  brought  and  Christmas  1867,  that  sum 
would  be  altogether  applicable  to  that  quarter,  and 
could  not  be  lawfully  applied  to  either  of  the  two 
preceding  quarters,  in  respect  of  which  the  action 
was  brought.    The  defendant,  therefore,  is  entitled 
to  the  judgment  of  the  court  upon  the  first  count 
and  upon  the  demurrer  to  the  third  plea.    The 
plaintiff  likewise  claims  by  the  second  count  the 
balance  of  the  pew  rents  received  by  and  in  the 
hands  of  the  late,  and  not  paid  over  by  them  to  the 
present,  churchwardens,  but  retained  to  meet  cer- 
tain sums  paid,  or  alleged  to  be  payable,  for  ex- 
Senses  incurred  in  respect  of  the  church.    We  are, 
owever,  of  opinion  that  this  demand  cannot  be 
sustained,  and  that  there  is  no  ground  upon  which 
we  can  hold  the  defendants  liable  for  money  re- 
ceived and  not  paid  over  by  the  late  churchwaidens ; 
but  we  mu  t  not  be  supposed  to  sanction  the  reten- 
tion or  application  of  the  pew  rents  by  the  late 
churchwardens  to  any  of   these  expenses,  which 
appear  to  be  otherwise  provided  for  by  the  Acts  of 
Parliament. 

Rule  ditcharqedj  and  Judgment  for  the  defendant 
Burrup  on  th^  demurrer  to  the  second  count,  and 
also  on  the  demwrer  to  the  third  plea. 

Attorney  for  the  plaintiff,    Win,  Chcunpion  Hall, 
8,  Lincoln*8-inn-fleld?,  W.C. 

Attorney  for  the  defendant  Burrup,  TF.  J.  Froser, 
8,  Dean-street,  Soho,  \y. 


Wedtiesday,  Nov,  25,  1808. 

Stevbns  v.  Copp. 

Landlord  and  tenant-^  Condition  in  lease  for  re-entry 
on  conviction  of  occupier  of  any  offence  against  the 
game  laws — Shooting  without  taking  out  certificate 

—  Whether   an    offence  against  the  qatne  laws,    or 
only  against  the  revenue? — 23  ff  24  Vict.  c.  90,  s.  4 

—  Covenant   running  with   the  land — Ejectment    by 
assignee  of  reversion — 22  Hen,  8,  c.  34. 

Ja  a  lease,  dated  23rd  Dec,  1825,  of  lands  Jor  a  term 


of  years,  determinable  with  lives,  waM  contained  a 
proviso  for  re-entry  by  the  lessor,  his  heirs  and 
assigns,  **tR  case  the  lessee,  his  executors,  jr.,  or 
any  tenant,  under-tenant,  or  occupier  of  the  demised 
premises,,  should  at  any  time  during  the  term  be  law* 
fuUy  convicted  of  any  offence  against  any  of  the 
present  or  future  game  laws,"  .  The  aefendant 
being  in  the  occupation  of  the  demised  premises,  was, 
on  the  2Brd  Nov,  1867,  convicted  before  justices 
of  having  used  a  gun  for  the  purpose  of  taking  or 
iatting  game,  not  being  authorised  so  to  do  Jor  want 
of  a  game  certificate,  contrary  to  the  form  of  the 
statute,  ^,  €ma  was  thereupon  adjudged  to  forfeit 
and  pay  the  sum  ofoL 

L'/Wn  ejectment  bu  assignee  of  the  reversion,  for  a 
forfeiture  on  tne  breach  of  the  condition,  by  reason 
of  such  conviction,  it  was 

Held  (6y  Martin,  Channel/,  and  Oeasby,  BB,),  that  the 
above  proviso  was  a  collateral  condition,  and  did 
not  "  touch  or  concern  the  thing  demised  "  but  rather 
tlie  character  and  conduct  of  the  occupier  thereof; 
and  therefore  it  did  not  run  with  the  land  so  as  to 
enable  the  assignee  of  the  reversion  to  rt-enter  on  a 
breach  of  it. 

Per  Kelly,  CB.^The  offence  of  which  the  defendant 
was  convicted  was  an  offence  against  the  revenue 
laws,  and  not  an  offence  against  the  game  laws, 
widiin  the  meaning  of  the  condition  in  the  lease. 

l\r  ChanneUt  B, — My  ^present  impression  is,  that  it 
was  an  offence  both  against  the  game  laws  and  the 
revenue  laws. 

This  was  an  action  of  ejectment  to  recover  pos- 
session of  land  and  premises,  on  the  ground  of  a 
forfeiture  by  reason  of  the  breach,  on  the  part  of  the 
defendant,  of  a  covenant  or  condition  contained  in 
the  lease  of  the  said  premises. 

The  action  was  tried  at  the  last  summer  assizes 
for  the  county  of  Devon  at  Exeter,  before  Chanuell, 
B.,  when  the  following  appeared  to  be  the  facts  of 
the  case. 

The  plaintiff  brought  the  action  as  assignee  of  the 
reversion,  and  the  defendant  was  the  occupier  of 
the  premises  in  question. 

By  an  indenture  of  lease,  dated  the  23rd  Dec. 
1825,  George  Adand  Barbor,  Esq.,  for  the  valuable 
consideration  therein  expressed,  demised  and  leased 
to  one  Jonas  Copp^  the  premises  which  were  now 
the  subject  of  the  present  action,  consisting  of  a 
messuage  and  tenement,  called  Middle  Gribbles, 
containing  about  thirteen  acres  of  land  and  a 
decayed  cottage,  with  waste  ground  and  garden 
thereto  belonging,  all  situate  in  the  parish'  of  Little 
Torrington,  in  the  said  county  of  Devon,  to  hold  to 
the  said  Jonas  Copp,  his  executors,  adininistraton, 
and  assigns,  from  the  25th  of  March  then  last 
past,  for  the  full  term  of  ninety-nine  years,  deter- 
minable on  the  lives  of  the  said  Jonas  Copp,  then 
aged  forty-seven  years,  William  Copp,  son  of 
Edmund  Copp,  then  aged  seventeen  years,  and 
William  Copp,  son  of  William  Copp  therein  de- 
scribed, then  aged  seventeen  years,  at  the  yearljr 
rent  of  2s,  and  a  heriot  of  os. 

There  was  a  clause  in  the  said  indenture,  which 
excepted  and  reserved  out  of  the  demise  thereby 
made,  all  timber  and  other  trees,  and  all  mines, 
&c.  and  all  game  and  wild  fowl,  with  liberty  to  hunt 
and  slioot  on  die  said  pretnises,  at  all  times  during  the 
said  term ;  and  there  were  also  the  usual  and  ordi- 
nary covenants  on  the  part  of  the  lessee,  cove- 
nanting for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  with  the  lessor,  his  heirs  and 
assigns,  for  the  due  payment  of  the  said  yearly  rent 
and  the  said  heriot,  and  all  chief  rents  and  Parlia- 
mentary and  parish  and  other  rates,  taxes,  pay- 
ments and  outgoings  during  the  term ;  for  the  erec- 
tion of  a  new  cottage  on  the  site  of  the  said  decayed 
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cottage,  at  an  expenditure  of  SOL ;  for  repairing  and 
maintaining  the  said  demised  premises  in  all  needful 
repairs  during  the  term,  and  for  peaceably  yielding 
up  the  said  demised  premises  at  the  expiration  of 
the  said  term,  without  action,  suit,  or  refusaL 

The  lessor  for  himself,  his  heirs,  &c.,  then  cove- 
nanted with  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  for  the  quiet  enjoyment  of  the 
demised  premises  during  the  term ;  and  then  came 
a  proviso  in  the  following  words :  **  FroTidcd 
always,  and  be  it  hereby  declared  and  agreed,  by 
and  between  the  said  parties  hereto,  that  if  the  said 
yearly  rent  hereby  reserved,  or  any  part  tiiereof, 
shall  be  in  arrear  by  the  space  of  twenty>one  days 
next  after  any  or  either  of  the  days  and  times  of 
payment  aforesaid,  or  if  the  said  demised  premises 
shall  be  out  of  repair,  or  in  decay,  to  the  value  of 
20a.,  and  shall  not  be  well  and  completely  repaired 
within  thirty  days  after  notice  shall  be  given  for 
that  purpose,  or  if  the  said  Jonas  Copp,  his  exe- 
cutors, administrators,  or  assigns,  or  any  tenant, 
tmda-'tenant,  or  ocmspier  of  the  taid  denUsed  pre* 
mueSf  or  of  any  part  thereof,  shall  at  any  time 
during  the  said  term  hereby  granted,  be  lawfully 
convicted  of  committing  any  trespass  on  any  of 
the  lands  of  the  said  George  Adand  Barbor, 
his  heirs  or  assigns,  or  of  any  offence  against 
any  of  the  present  or  future  game  laws,  or 
if  the  said  Jonas  Copp,  his  executors,  adminis- 
trators, or  assigns,  shall  not  perform  all  and  every 
the  covenants  hereinbefore  contained,  on  his  and 
their  parts  to  be  performed,  then  and  from  thence- 
forth, in  any  or  either  of  the  cases  aforesaid,  it 
shall  be  lawful /or  tlie  said  George  Adand  Barbor, 
his  heirs  and  assigns.  Into  and  upon  the  said  de- 
raised  premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter,  and  the  same  to  have 
again,  repossess  and  enjoy  as  of  their  first  and 
former  estate,  and  from  thenceforth  this  present 
indenture  of  lease  shall  cease,  determine,  and  be 
void,  to  all  intents  and  purposes  whatever." 

The  said  George  Acland  Barbor,  by  his  will  dated 
the  loth  Oct.  1830,  devised  all  his  real  estate  unto 
his  cousin  William  Arundel  Yeo,  his  heirs  and 
assigns,  and  died  on  the  7th  July  1839,  without 
having  revoked  or  altered  that  devise ;  and  the  said 
William  Arundel  Yeo,  by  his  will,  dated  the  29th 
April  18GI,  after  devising  certain  estates  in  other 
parishes,  gave  all  the  residue  of  liis  real  estate  to 
trustees  for  sale,  from  whom  the  present  claimant 
purchased  the  premises  in  question  on  the  28th  Oct. 
18G4,  subject  to  the  before-mentioned  lease. 

The  present  occupier  of  the  demised  premises  is 
the  defendant  Thomas  Copp. 

On  the  23rd  Nov.  1867,  the  said  Thomas  Copp, 
the  defendant,  was  convicted  at  Great  Torrington, 
in  the  said  county  of  Deyon,  before  the  justices  of 
the  peace  for  the  said  county,  of  having,  on  the 
11th  Nov.  tlien  instant,  at  the  parish  of  Little  Tor- 
rington, in  the  said  county,  "  used  a  certain  gun  for 
tlic  purpose  of  taking:  or  killing  game,  he  the  said 
Thomas  Copp  not  being  authorised  so  to  do  for 
want  of  a  game  certificate,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  "  and 
he  was  thereupon  adjudged  to  forfeit  and  pay  the 
sum  of  5/. 

The  plaintiff,  as  assignee  of  the  reversion  of  the  de- 
mised premises  as  above  mentioned,  considering  that, 
by  sucli  conviction  of  the  defendant,  the  occupier  of 
the  demised  premises,  a  right  of  re-entry  had  accrued 
under  the  above  mentioned  proviso  in  the  lease, 
brought  the  present  action  of  ejectment.  The  above 
facts  were  proved  at  the  trial,  and  it  was  also  proved 
that  the  defendant  was,  at  the  time  of  this  conviction 
before  the  justices  as  aforesaid,  and  for  some  years 
previously  had  been,  in  the  occupation  of  the 
demised  premises. 

A  verdict  was  found  for  the  plaintiff,  with  leave 


reserved  to  the  defendant  to  move  on  points  of  law 
reserved. 

A  rule  was  accordingly  obtained  to  set  aside  the 
plaintiff's  verdict,  and  to  enter  a  nonsuit,  or  a  ver- 
dict for  the  defendant,  on  the  ground  that  the 
breach  of  covenant  proved  at  the  trial  was  not 
such  a  breach  as  to  entitle  the  plaintiff  to  re- 
enter ;  and  also  on  the  ground  that  the  defendant 
was  not  proved  to  be  a  tenant,  under-tenant,  or 
occupier  of  the  demised  premises  within  the  meaning 
of  the  lease  of  the  3rd  Dec  1825.  And  against 
that  rule 

Montague  Bert,  for  the  plaintiff,  now  showed 
cause. — The  main  question  here  was,  did  this  cove- 
nant, for  the  breach  of  which  the  plaintiff  sought 
to  re-enter,  or  did  it  not,  run  with  the  land? 
[Kelly,  C.  B.— There  is,  I  think,  a  previous  ques- 
tion to  be  considered,  namely,  whether  the  offence 
of  which  the  defendant  was  convicted  was  an 
offence  against  the  game  laws,  or  only  against 
the  revenue  ?  Then  comes  the  question,  whether 
the  covenant  runs  with  the  land.  May  a  lessor  say, 
"  I  will  not  have  a  poacher  on  my  premises  ?  "]  To 
take  then  the  first  question.  At  the  date  of  the  lease 
in  1825,  only  certain  persons,  duly  qualified  with 
regard  to  property,  were  entitled  to  shoot  game. 
At  that  time  the  25  Geo.  3,  c.  50,  was  the  Act  in 
force  with  respect  to  the  certificate  necessary  to 
be  taken  out  by  such  persons  previously  to  their 
shooting  or  killing  game  (see  the  preamble  and 
sect.  2  of  that  Aet);  and  the  31  Geo.  3,  c.  23, 
merely  increased  the  statute  duty  payable  on  such 
certificates.  At  the  date  of  the  lease,  in  1825,  to 
shoot  game  without  a  certificate  was  an  offence 
against  the  then  game  laws.  The  1  &  2  Will.  4, 
c.  32,  was  a  mere  alteration  of  the  game  laws  in 
force  at  the  date  of  the  lease ;  but  by  sect.  5,  the 
existing  laws  with  respect  to  game  certificates  were 
not  to  be  affected  by  that  Act.  Then  came  the 
23  &  24  Vict.  c.  90,  the  4th  section  of  which  applied 
to  the  present  case.  The  intention  of  the  framer  of 
the  condition  evidently  was,  that  any  such  offence 
as  that  of  which  the  defendant  was  then  convicted 
shoidd  give  a  right  of  re-entry.  Then  as  to  the 
covenant  running  with  the  land.  By  the  lease  the 
game  and  wild  fowl,  and  the  right  to  hunt  and  shoot 
on  the  demised  land,  at  all  times  during  the  term^ 
were  expressly  reserved  and  excepted  out  of  the 
demise,  whidi  reservation  operated  as  a  re-grant  of 
the  right  of  sporting  by  the  lessee  to  the  lessor. 
Had  the  proviso  or  covenant  in  question  been 
limited  to  the  lessee  and  his  assigns  only,  it  might 
be  admitted  that  the  conviction  of  the  defendant 
would  have  been  no  breach  of  it ;  but  the  cove- 
nant was  expressly  extended  to  a  conviction 
by  any  **  tenant,  under  tenant,  or  occupier,^* 
showing  an  evident  intention  on  the  lessor's 
part  to  guard  against  injury  to  his  land  by 
the  occupier  being  convicted.  It  was  moreover 
an  injury  to  the  occupation  and  enjoyment  of  the 
land,  and  damaged  the  lessor's  right  of  shooting 
over  the  estate,  and  rendered  such  right  less  valuable 
for  sale,  an4  was  an  injurv  to  the  reversionary  value 
of  the  land  itself.  The  law,  as  to  such  covenants 
running  with  the  land,  was  well  laid  down  by  the 
judtres  of  the  Queen's  Bench  in  Vyvyan  v.  Arthur^ 
1  B~.  &  C.  410,  in  which  case  Best,  J.  stated  the 
general  principle  to  be,  "  that  if  the  performance  of 
the  covenant  be  beneficial  to  the  reversioner  in 
re8X)ect  of  the  lessor's  demand,  and  to  no  otlier  per- 
son, his  assignee  may  sue  upon  it."  Tliat  prin- 
ciple applied  to  the  present  case,  this  covenant 
being  beneficial  to  the  lessor  as  owner  of  the  estate, 
and  the  plaintiff,  as  assignee  of  the  reversion, 
was  entitled  to  enter  on  its  breach.  It  was  not 
necessary  to  the  covenant  running  that  the  offence 
should  be  committed  on  the  land  itself :  (  Williams  v. 
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Earle,  in  the  Q.  B.,  ante,  p.  283  ;  37  L.  J.  231,  Q.  B. ; 
L.  Rep.  3  Q.  B.  739.)  [Kelly,  C.  B.— Would  a 
condition  for  re-entry  on  the  lessee's  insolyency  run 
with  the  land?]  As  to  that  he  -vrould  cite  the 
case  of  Doe  dem,  Driffield  and  others  t.  Pritchard  and 
others,  5  B.  &  Aid.  765 ;  3  L.  J.,  N.  S.  11,  K.  B. 
Had  the  conditions  in  the  present  case  been  confined 
to  the  lessee  it  could  not,  perhaps,  hare  been  con- 
tended that  the  farm  might  not  hare  been  carried  on 
-with  profit  and  advantage  to  the  lessor,  but  here 
not  only  the  tenant  and  under  tenant,  but  the 
occupier  was  specified.  He  cited  also  the  following 
cases: 

Hcmm&ml  v.  Colls,  1  C.  B.  906 ;  14  L.  J.,  N.  S., 
288,  C.  P. ; 

Boe  dem.  Bamford  y.  Hwyley,  12  East,  464 ; 

Hooper  v.  Clark,  36  L.  J.  79,  Q.  B. ;  L.  Eep.  2 
Q.B.  200; 

Jmirdaifi  v.  Wilson,  4  B.  &  Aid.  266; 

Vernon  v.  Bmith,  5ib,l; 

Hourtley  v.  PeTiall,  Peake's  Ni.  Pri.  Cas.  131. 
[Cleasby,  B. — Have  you  any  case  of  a  condition 
for  avoiding  the  lease  upon  the  lessee  or  his  assignee 
becoming  bankrupt  ?]  He  had  not  found  any  such 
case.  The  fact  of  the  occupier's  conviction whe&er  for 
an  offence  on  the  land  or  elsewhere,  was  an  injury 
to  the  reversioner's  sporting  right,  and  also  to  the 
enjoyment  of  the  land  itself.  Lastly,  as  to  the 
remaining  point,  the  plaintiff  proved  at  the  trial 
that  the  defendant  was  the  occupier  of  the  land  at 
the  time  in  question. 

A,  Charles  for  the  defendant,  centra,  supported  his 
rule.  He  would  contend  in  the  first  place,  that  the 
offence  of  which  the  defendant  was  convicted,  viz., 
the  shooting  without  a  certificate,  was  not  an 
offence  against  the  game  laws  at  all,  but  simply  a 
breach  of  the  revenue  law ;  and  secondly  that,  if  it 
were,  the  plaintiff,  as  assignee  of  the  reversion, 
could  not  take  advantage  of  it  as  a  breach  of  the 
condition  in  the  lease,  so  as  to  enable  him  to  re* 
enter.  As  to  the  first  point,  the  conviction  referred 
to  in  the  proviso  in  the  lease  meant  a  conviction  by 
indictment,  for  some  offence  of  a  criminal  nature, 
and  known  to  the  criminal  law ;  whereas  this  con- 
viction by  the  justices  in  petty  sessions  was  simply 
for  an  infringement  of  a  revenue  law.  The  title  of 
the  Act  of  25  Geo.  3,  c.  150,  <<  An  Act  for  Re- 
pealing an  Act  made  in  the  24th  year,  &c.,  and 
intituled  An  Act  granting  to  His  majesty  certain 
Duties  on  certificates  issued  with  respect  to  the 
killing  of  Game,  and  for  oranting  other  Duties  in 
lieu  thereof,"  showed  that  it  was  a  revenue 
Act  and  not  a  game  law  at  all,  and  sects. 
8,  21,  and  22  corroborated  that  view.  The  same 
observation  was  applicable  with  regard  to  the 
present  Act.  Next,  as  to  the  second  point:  two 
things  were  essential  in  order  that  this  condition 
should  run  with  the  land ;  first,  that  the  value  of 
the  premises  should  be  injuriously  affected;  and 
secondly,  that  the  thing  done  should  be  done  on  the 
demised  land,  or  be  a  direct  dealing  with  it :  (The 
Mcofor,  ^c,  of  Conpleton  v.  Pattison,  10  East,  130.) 
The  right  of  tne  assignee  of  the  covenant  to  sue  on  its 
breach  is  given  to  him  by  the  law  only  by  reason  of 
privity  of  estate.  But  the  covenant  here  is  a  collateral 
covenant  or  condition,  not  directly  affecting  the 
nature,  quali^,  or  value  of  the  thing  demised,  and 
there  is,  therefore,  no  means  or  right  of  suing 
by  the  plaintiff  here  for  its  breach.  [Cleasby,  B. 
refers  to  the  case  of  Doe  dem  Bridgman  v.  David  and 
others,  1  Or.  M.  &  R.  405,  where  it  was  held  that  on 
the  assignee  of  the  lessee  becoming  bankrupt,  the 
lessor  might  re-enter  under  a  provision  giving  a 
right  of  re-entry  to  the  lessor  or  his  assigns  in  case 
the  lessee,  his  executors,  administrators,  or  assigns 
should  become  bankrupt  or  insolvent.]  The  question 
of  bankruptcy  would  not,  it  was  submitted,  affect 
the  present  case  at  all.    Such  a  covenant,  on  the 


lessee  or  his  assignee  becoming  bankrupt,  might 
well  be  held  to  run  with  the  land  for  the  reason 
that  the  lessor's  object  is  to  have  a  solvent  tenant. 
No  authority  had  been  found  that  such  a  covenant 
did  run,  but,  if  there  were  such,  it  would  be  no 
authority  in  the  present  case.  In  Pur/r^s  case, 
Moore's  cases,  2nd  edit.,  243,  a  covenant  that  the 
lessee  of  a  tavern  should  account  monthly  to  the 
lessor  for  the  wine  sold,  and  pay  him  so  much 
money  for  every  tun  sold,  was  held  not  to  be  a 
covenant  runing  with  the  land,  but  a  collateral 
thing  which  did  not  pass  to  the  lessor's  assignee. 
And  CoUison  v.  Lettsom,  6  Taunt.  223,  established 
the  proposition  that  a  covenant  not  to  do  anything 
off  the  land,  even  if  it  affected  the  value  of  the 
land,  would  not  run  with  the  land.  In  KeppelT. 
Bailey,  in  the  Court  of  Chancery,  2  Mylne  &  K.  517, 
Lord  Brougham,  L.  C,  in  delivering  an  elaborate 
and  considered  judgment  on  the  subject,  said  ^p.  535) 
"Consider  the  question  first  upon  pnnciple. 
There  are  certain  known  incidents  to  property 
and  its  enjoyment ;  among  others,  certain  burdens 
wherewith  it  may  be  affected,  or  rights  which  may 
be  created  and  enjoyed  with  it  by  parties  other  than 
the  owner,  all  which  incidents  are  recognised  by 
the  law."  And  further  on  his  Lordship  said  (p.  535) 
*^  But  it  must  not,  therefore^  be  supposed  that  inci- 
dents of  a  novel  kind  can  be  devised  and  attached 
to  property  at  the  fancy  or  caprice  of  any  owner." 
Now  the  present  was,  it  is  contended,  in  the  words  of 
Lord  Brougham,  a  novel  and  fanciful  incident.  It 
was  not  confined  to  the  lands  demised,  but  applied 
to  lands  of  the  lessor  in  any  part  of  the  kingdom.  Such 
a  covenant  clearly  would  not  pass  to  the  assignee  of 
the  reversion.  With  regard  to  the  last  point,  the 
only  proof  at  the  trial  was  that  the  defendant  was 
in  occupation  of  the  land ;  but  there  was  no  proof 
that  he  occupied  under  the  lease,  nor  of  anything 
except  that  his  surname  was  the  some  as  that  of  the 
original  lessee. 

Kbllt,  C.B. — ^I  am  of  opinion  that  the  rule  in 
this  case  should  be  made  absolute.  In  the  first 
place,  I  think  that  the  offence  of  which  the 
defendant  was  convicted  by  the  justices  was  not  an 
offence  against  the  game  laws  within  the  meftning 
of  the  proviso  or  condition  in  the  lease.  It  was 
there  provided  that  if  (among  oth»  things)  "  the 
said  Jonas  Copp,  his  executors,  administrators,  or 
assigns,  ror  any  tenant,  under  tenant,  or  occupier 
of  the  said  demised  premises,  or  of  any  part  thereof, 
shall  at  any  time  during  the  term  hereby  granted 
be  lawfully  convicted  of  committing  any  trespass  on 
any  of  |the  lands  of  the  said  George  Barton,  his 
heirs  or  assigns,  or  of  any  offence  against  any  of 
the  present  or  future  game  laws,"  then  the  said 
lessor,  his  heirs  and  assigns,  should  re-enter  upon 
the  demised  premises,  and  the  said  indoatore  of 
lease  should  cease  and  be  void  to  all  intents  tfnd  pur- 
poses. Now  the  defendant  here  was  convicted  of 
going  out  shooting  without  having  previously 
obtained  a  certificate,  and  that,  I  am  of  opinion,  is 
only  an  offence  against  the  revenue  laws,  and  is  not 
an  offence  against  the  game  laws ;  and  it  is  on  that 
ground  alone  that  I  decide  the  present  case. 
The  second  question  which  has  been  argued  in 
this  case  is  the  more  important  one;  but  if  it 
were  necessary,  in  my  opinion,  to  decide  it  I  should 
require  more  cogent  argument  and  stronger  authority 
to  enable  me  to  do  so.  The  case  of  Boe  Am, 
Hunter  v.  GalKers  and  others  {assignees,  ^.), 
2  T.  R  133,  appears  to  be  conclusive  to  the  effect 
that  a  proviso  in  a  lease  for  years,  that  the  landlord 
shall  re-enter  on  the  tenant's  conunitting  any  act  of 
bankruptcy  whereon  a  commission  shall  issue,  is  a 
good  and  legal  proviso ;  and  in  that  case  Grose,  J.,  in 
giving  his  judgment,  said  (i6.  p.  140),  **The  ques- 
tion is  whether  the  landlord  may  not  stipulate  that 
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he  will  let  his  land  only  to  the  tenant,  or  to  such 
assignee  of  the  tenant  as  the  landlord  shall  approve 
of.  I  know  of  no  statute  or  case  which  says  that 
such  a  stipulation  is  bad.''  I  confess  I  see  no  reason 
why  the  owner  of  a  farm  may  not  stipulate  that  if 
his  tenant  should  become  bankrupt,  or  commit  a 
felony,  or  any  offence  against  the  game  laws,  or,  in 
other  words,  should  become  a  poacher ;  and  though 
I  decide  this  case  solely  on  the  first  point,  I  do  not 
wish  to  be  held  as  throwing  a  doubt  on  the  point 
that  such  a  condition  would  run  with  the  land  in 
favour  of  the  assignee  of  the  lessor,  as  much  as 
against  the  assignee  of  the  lessee. 

Martin,  B. — I  am  of  the  same  opinion.  I  agree 
with  the  Lord  Chief  Baron  in  what  he  has  said 
with  regard  to  certain  stipulations  or  conditions 
made  by  a  lessor  with  his  lessee  running  with 
the  land ;  but  the  proviso  in  tills  case  is  no  such 
condition  as  that  at  alL  In  former  times,  and 
before  82  Hen.  8,  c.  34,  at  common  law  covenants 
ran  with  the  land  but  not  with  the  reversion,  and  it 
was  not  competent  for  a  lessor  to  enter  into  a 
covenant  that  should  bind  the  assignee  of  the 
xeversion;  but  that  statute  of  Henry  VIIL,  after 
reciting  that  "  by  the  common  law  no  stranger  to 
any  covenant  could  take  advantage  thereof,  but 
only  such  as  were  parties  or  privy  thereunto," 
effected  a  change  in  that  respect.  Nevertheless,  in 
Spenca's  case,  5  Hep.  16,  it  was  resolved  that  that 
statute  extended  to  covenants  which  touch  or  concern 
the  thinq  demised  and  not  to  coHJUUeral  covenants,  and 
Mr.  Smith,  in  his  Leading  Cases,  vol.  1,  p.  28,  in  his 
notes  on  Spencer's  case,  says :  '*  Although  the  words 
of  this  Act  (32  Hen.  8,  c.  84)  are  very  general,  and 
taken  literally  would  comprehend  every  covenant 
expressed  in  the  lease,  yet  it  is  settled,  as  we  are 
informed  in  the  principal  case  ad  Jinem  that  it  ex- 
tends only  to  covenants  which  touch  and  concern  the 
thing  demised,  and  not  to  collateral  covenants^*  The 
first  thing  then  to  be  done  in  considering  whether  a 
covenant  runs  with  the  land  is  to  ascertain  whether 
it  ^  touches  or  concerns  the  land  itself."  Now,  what 
is  the  condition  here  ?  It  is  ^  if  the  said  Jonas 
Copp^  his  executors,  administrators,  or  assigns,  or 
any  tenant,  under  tenant,  or  occupier,  of  the  de- 
mised premises  shaU,  at  any  time  aniing  the  term, 
be  lawfully  convict^  of  committing  any  trespass 
on  any  of  the  lands  of  the  said  George  Adand 
Barbor,  his  heirs  or  assigns."  How  can  tluit  possiblv 
fall  within  the  restriction  resolved  on  in  Spencers 
case  ?  Again,  it  goes  on  <<  or  of  any  offence  against 
any  of  the  present  or  future  game  laws."  Now,  if 
that  had  been  confined  to  the  lands  in  question, 
it  might  then  have  been  said  that  it  ''touched 
and  concerned  "  these  premises ;  but,  as  my  brother 
Channell  has  observed,  in  the  course  of  the  argu- 
ment, if  we  were  to  hold  that  this  conviction  of  the 
defendant  entitled  the  plaintiff  to  re-enter  as  upon 
a  breach  of  the  condition  in  the  lease,  the  same 
result  must  have  ensued  if  Copp  had  been  con- 
victed of  a  similar  offence  in  Cumberland.  I  own, 
or  my  part,  that  I  have  no  doubt  whatever  on  the 
principal  point. 

CHAmrsLL,  B.— I  also  agree  with  my  Lord  and 
my  brothers  that  this  rule  should  be  made  abso- 
lute to  enter  a  nonsuit.  It  is  necessary  to  see 
the  position  of  the  parties.  The  pLaintUf  is  not 
the  lessor  of  the  lands  in  question,  but  the  as- 
signee of  the  reversion,  and  the  defendant  was 
proved  to  be  in  the  occupation  of  the  premises  two 
or  three  days  before  his  ccfUviction  of  the  offence 
with  which  he  was  charged  before  the  justices,  but 
there  was  no  proof  given  how  or  in  what  manner,  or 
imder  what  terms  he  occupied,  beyond  the  fact  of 
his  being  in  occupation  of  the  premises,  and  the 
identity  of  his  surname  with  that  of  the  original 


lessee.  With  regard  to  the  main  or  principal  ques- 
tion in  the  case,  I  agree  with  my  brother  Martin, 
and  think  that  the  condition  in  Uie  lease  in  ques- 
tion is  something  not  ^  touching  or  concerning  " 
the  thing  demised  at  all,  but  that  it  is  collateral  to 
the  land  itself.  With  respect  to  the  other  point, 
my  present  impression  is  Uiat  the  offence  of  which 
the  defendant  was  convicted  was  an  offence  both 
against  the  game  laws  and  the  revenue  laws.  I 
think,  therefore,  this  rule  should  be  made  absolute 
for  a  nonsuit. 

Clbabbt,  B. — ^I  also  am  of  the  same  opinion. 
The  question  is  whether  the  condition  in  question 
in  this  lease  ^  touches  or  concerns  the  thing  danised," 
not  the  person  of  the  lessee.  Now  clearly  this  con- 
dition *'  touches  or  concerns  "  not  the  *'  thing  de- 
mised "  but  rather  the  character  and  conduct  of  the 
person  occupying  the  thing  demised.  It  is,  tiiere- 
fore,  a  collaterfd  covenant,  and  according  to  the 
resolution  in  l^teneer^s  case,  does  not  come  within  the 
operation  of  the  Act  of  Henry  YIII.,  and  so  does 
not  bind  the  assignee  of  the  reversion. 

Rule  absolute  to  enter  a  nonsuit. 

Attorneys  for  the  plaintiff,  Wood,  Street,  and 
Hcnfter,  6,  Baymond-buildings,  Qray's-inn,  W.C, 
agents  for  Paul  and  James,  Exeter. 

Attorneys  for  the  defendant,  Coode,  Kingdom,  and 
Cotton,  7,  Bedford-row,  W.C,  agents  for  Fhud, 
Exeter. 


BAIL   C0T7BT. 

Reported  by  Fbas.  Tubmxb,  Eaq.,  BarriBter-at-Law. 

Monday,  Nov.  23, 1868. 

Keg.  v.  Justices  ov  Montoovibbtshibe. 

Appeal  to  sesstons  against  em,  order  of  settlement-^ 
Right  of  respondent  to  costs — Ruks  of  sessions — 
Declining  jurisdiction. 

An  appeal  against  an  order  of  settlement  was  brought 
be/ore  sessions.  The  hearing  of  the  appeal  was  ad- 
journed from  time  to  time,  tiu  ultimately  the  appel- 
lant declined  to  proceed,  and  gave  notice  of  counter- 
mand. The  justices  than,  acting  upon  a  rule  of  their 
sessions,  re/used  to  aUow  the  respotident  his  costs : 

Held,  that  a  mandamus  would  He  to  compel  them,  as 
such  a  refusal,  under  the  cireumstancesy  amounted  to 
a  declining  of  jurisdiction. 

As  to  the  legal  validity  of  such  a  sessions  rule,  quoere. 

Mclntyre  showed  cause  against  a  rule  calling  on 
the  defendants  to  show  cause  why  a  manthmus 
should  not  issue,  commanding  them  to  enter  con- 
tinuances to  the  next  quarter  sessions  of  the  peace 
for  the  said  county,  and  award  such  costs  as  they 
should  think  fit  to  be  paid  by  the  appellants  to  the 
respondents.  An  appeal  against  the  settlement  of 
a  pauper  was  entered  for  the  quarter  sessions  at 
Welchpool  in  Oct.  1867.  It  was  postponed  till 
Jan.  1868,  was  then  again  postponed  tiU  die  fol- 
lowing quarter  sessions,  pending  the  argument  of  a 
case  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench.  It  was  then  postponed  till  July,  but  before 
then  the  appellant  abandoned  the  appeal.  The 
respondent  appUed  for  costs  under  8  &  9  Will.  3, 
c.  30,  s.  3 ;  3  &  4  WilL  4,  c  76,  s.  82 ;  and  12  &  13 
Vict.  c.  45,  s.  6 ;  but  the  court  said  they  had  no 
power  to  grant  them.  Their  decision  cannot  be 
reviewed  by  Uiis  court. 

KiUAfnuienUwydd  v.  8t.  MichasVs,  Pembroke,  21 
L.  J.  79,  M.  C. ; 

Reg.  v.  Inhobbitants  of  Stoke  Bliss,  6  Q.  B.  158, 
where  the  court  refused  to  exercise  any  discretion 
respecting  costs,  conceiving  that  it  had  no  juris- 
diction.   In  this  case  the  appellants,  inhabitants  of 
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a  small  extra-parochial  place,  abaDdoned  their  ap- 
peal on  tho  death  of  the  pauper,  the  subject  of  the 
order  appealed  against.  They  sent  notice  of  inten- 
tion to  abandon  on  the  24th  June.  By  the  rules  of 
the  sessions,  fourteen  clear  days'  notice  is  required 
for  the  trial  of  appeids ;  but  if  notice  of  counter- 
mand be  given  six  clear  days  before  the  day  ap- 
pointed for  the  holding  of  the  sessions,  no  costs  are 
to  be  given  to  the  respondent.  If  the  appeal  is 
heard,  no  costs  shall  be  given  beyond  40«.,  and 
4s,  ad.  for  the  crier. 

• 

Blackburk,  J. — ^The  notice  of  countermand  has 
BoUiing  to  do  with  it.  Whether  the  sessions  have 
power  to  TOAke  so  arbitrary  a  rule  as  that  which 
has  been  heard,  may  be  a  question,  but  even  if  they 
liave,  they  do  not  appear  to  have  acted  upon  it. 
They  have  declined  jurisdiction.  It  cannot  be  con- 
tended that  an  appellant,  after  giving  notice  of 
appeal,  and  causmg  costs  to  be  incurred,  can 
deprive  the  respondent  of  his  costs,  by  simply 
giving  notice  of  countermand.  The  justices  have 
declined  jurisdiction  under  a  mistake  of  law,  and 
they  must  set  it  right. 


Hates,  J.  concurred. 


Rule  absolute. 


Attorney  for  the  justices,  Milney  2,  Harcourt- 
buildings.  Temple,  agent  for  Howell  and  Jones, 
Welchpool. 

r  ■         ,  '    ^ 

CBOWN    CASES    BESERVED. 

Beportcd  by  Jorx  Thompsox,  Esq.,  Barrlater-ftt-Law. 

Saiwrday,  Jan.  28,  1869. 

Before  Bovill,  C.J.,  Channell,  B.,  Byles,  J., 
PiooTT,  B.,  and  Lush,  J. 

Reo.  v.  Tub  Ikhabita»T8  of  Nbwbold. 

Highway — Repair — Evidence  as  to  liability  of  parish 

to  repair. 

On  an  indictment  against  a  township  for  non-repair 
of  a  common  and  ancient  highway,  it  was  proved  that 
the  lane  had  always  been  used  as  a  common  highway, 
but  it  was  admitted  that  the  township  had  never  re- 
paired  this  particular  highway,  and  that  it  had  been 
repaired  by  private  persons  occasionally : 

Held,  that  the  highway  being  tn  use  previous  to  the 
5  i'  0  Will.  4,  c.  60,  s.  28,  proof  of  repair  by  the 
townslu'p  was  not  necessary  to  support  a  conviction. 

Case  reserved  for  the  opinion  of  this  Court  at 
the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Derby,  held  before  me  on  the  30th 
Juno  'l868. 

The  inhabitants  of  the  township  of  Newbold  were 
tried  upon  an  indictment  which  charged  them  with 
neglecting  to  repair  a  common  and  ancient  highway 
called  Pothouse-lane,  and  pleaded  not  guilty. 

It  was  proved  that  the  lane  in  question  had 
always  been  used  as  a  common  highway;  that  it 
was  situate  in  the  defendants'  township  ;  and  that 
the  inhabitants  of  that  township  had  always  been 
accustomed  to  repair  the  several  highways  situate 
in  the  township,  and  appointed  their  own  surveyors 
for  that  purpose. 

It  was  admitted,  however,  that  the  defendants 
had  never  repaired  this  highway,  but  that  it  had 
been  repaired  occasionally  by  private  individuals 
who  desired  to  use  it. 

These  facts  were  not  disputed  by  the  defendants, 
but  it  was  objected  by  counsel  on  their  behalf 
that  they  could  not  be  convicted  in  the  absence  of 
any  evidence  that  they  had  ever  repaired  the  par- 
ticular highway  which  formed  the  subject  of  the 
indictment  then  being  tried. 


I  overruled  the  objection,  and  directed  the  jury 
that  no  such  evidence  was  necessary. 

The  jury  returned  a  verdict  of  guilty,  but  I  de- 
ferred sentence,  and,  at  the  request  of  the  coun^l 
for  the  defendants,  have  stated  this  case  for  the 
opinion  of  the  Court  for  Crown  Cases  Reserved. 

If  the  Court  shall  be  of  opinion  that  my  direc- 
tion was  right  in  point  of  law,  tho  conviction  is 
to  stand.  If  the  Court  shaU  be  of  the  contrary 
opinion  the  conviction  is  to  be  quashed. 

Dated  the  18th  Nov.  1868. 

T.  W.  EVAKS, 

Chairman  of  Quarter  Sessions  for  the 
County  of  Derby. 

J.  W.  MeOor,  for  the  defendants : — ^It  is  submitted 
that  the  conviction  was  wrong.  The  question  is 
whether  tiie  mere  user  of  the  lane  as  a  common 
highway  is  sufficient  to  cast  on  the  inhabitants  of 
the  township  tiie  obligation  to  repair  it.  There 
was  no  other  evidence  except  that  of  user,  and  it 
is  not  found  that  it  was  an  ancient  highway. 
[CHAX9ELL,  B.— The  case  states  that  it  had 
"always"  been  used  as  a  common  highway;  that 
is  very  like  a  statement  that  it  was  an  ancient  high- 
way.] That  is  giving  a  large  meaning  to  the  word 
'*  always."  It  ought  to  have  been  found  that  it  was 
an  ancient  highway.  [Bovill,  C.  J.— The  only  point 
reserved  for  us  is  whether  it  was  necessary  to 
prove  that  the  township  had  repaired  tliis  particular 
highway.  No  point  was  raised  as  to  this  being  an 
ancient*  highway.]  To  throw  the  obligation  to 
repair  on  the  township  there  should  have  been  sonic 
evidence  of  adoption  or  recognition  of  the  highway 
by  the  township.  [Bovill,  C.  J.— That  would 
have  been  a  good  argument  if  the  highway  had 
been  formed  since  5  &  6  Wil.  4,  c.  50,  s.  23.  The 
words  in  the  case,  *' always  used  as  a  highway," 
tiJce  you  back  to  one  day  at  least  before  that 
statute.]  In  Rex.  v.  The  Inhabitants  of  St.  Benedict, 
4  B.  &.  Aid.  447,  it  was  held  that  where  a  road  was 
set  out  by  commissioners  under  a  local  Act,  and  certain 
persons  only  were  by  the  Act  to  use  it,  but  in  fact 
it  had  been  used  by  the  public  for  many  years,  this 
was  not  sufficient  evidence  of  a  dedication  to  the 
public,  and  that  if  it  was,  there  being  no  evidence 
that  the  parish  had  acquiesced  in  that  dedication,  it 
was  not  a  public  road  which  the  parish  was  bound 
to  repair.  IBayley,  J.,  said  in  that  case  "  I  do  not 
accede  to  the  doctrine  that  because  there  is  a  dedi- 
cation of  the  road  by  the  owner  of  the  soil,  and  the 
public  use  it,  that  the  parish  is  therefore  bound  to 
repair.  I  think  there  ought  to  be  in  addition  to 
that,  evidence  of  an  acquiescence  by  the  parish  in 

that  dedication In  the  case  of  u  parish 

they  have  no  i)ower  to  prevent  the  opening  of  a 
road  or  to  obstruct  the  public  use  of  it.  It  would 
be  most  unjust  if,  by  the  public  use  of  what  was  at 
first  a  private  road,  the  burden  of  repairing  it  could 
be  removed  from  the  person  to  whom  the  use  of  it 
was  at  first  confined,  and  cast  upon  the  parish." 
That  case  was  followed  by  Reg.  v.  Cumberworth,  3  B. 
&  Add.  108,  where  Reg.  v.  Sl  Benedict  was  recognised 
by  the  court,  and  Lord  Tenterdcn,  C.  J.  and  Taun- 
ton, J.  in  their  judgments,  point  out  that  acquiescence 
or  adoption  by  the  parish  is  necessary  to  cast  on 
them  the  liability  to  r^air.  It  is  true  that  in  Reg. 
V.  The  Inhabitants  of  Leake,  5  B.  &  AdoL  469,  the 
authority  of  these  cases  was  shaken,  but  they  were 
not  overruled,  and  Parke,  B,  said.~"Thc  absence 
of  repair  by  the  parish  is  indeed  a  strong  circom- 
stance  in  point  of  evidence  to  prove  that  the  road 
is  not  a  public  one.  The  fact  of  repair  has  a  con- 
trary effect ;  but  the  conduct  of  the  parish  in  acqui- 
escing or  refusing  its  acquiescence  is  in  my  opinion 
immaterial  in  every  other  point  of  view.  The 
judgment  of  Bayley,  J.  in  the  case  of  Rex.  v.  St. 
Benedict  was  cited  on  the  argument  as  an  authority 
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to  the  contrary,  bat  with  every  retpect  for  that 
very  learned  judge,  I  must  say  I  cannot  accede 
to  the  doctrine  there  laid  down,  and  I  am  not 
aware  that  there  is  any  authority  in  sapport  of 
it." 

Cave,  for  the  prosecutors,  was  not  called  upon. 

BoviLT^  C.  J. — ^The  only  point  reserved  for  us  is, 
Avhether  it  was  essential  to  sustain  the  indictment 
against  the  township  for  the  non-repair  of  this 
highway  to  prove  that  the  township  had  previously 
r«;paired  it.  Wc  are  all  of  opinion  that  the  fact  that  it 
had  not  been  repaired  by  the  township  previously, 
was  only  a  circumstance  to  be  weighed  with  the 
otlier  evidence,  and  no  more.  It  may  have  been 
very  material  evidence  in  the  case.  Ever  since 
lieg.  V.  Ijeake  (a)  it  has  been  considered  to  bo  the 
law  that  it  is  not  essential  to  prove  that  a  high- 
way in  use  before  the  5  &  6  Will.  4,  c.  50,  s.  23, 
should  have  been  repaired  by  the  parish  in  order  to 
support  an  indictment  against  the  parish  for  the 
no:i-re|Niir.  That  being  so,  the  x>fcscut  conviction 
is  right. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Reg.  V,  William  Ttrib. 

Embezzlauenl  -"Friendftf  Society^Treasurer, 

The  treasttrer  of  a  friendly  society,  tinder  IS  j*  19  Vict, 
c.  (»8,  into  wko9e  liandt  the  moneys  received  on  behaff 
of  the  society  were  to  be  paid^  and  who  was  to  pay  no 
vtone*/  except  by  an  order  signed  by  the  secretary  and 
comtterxigned  by  the  chairman,  or  a  trustee,  ami  who 
by  the  statute  was  bound  to  render  an  account  to  the 
trustees  and  to  paif  over  the  balance  on  suc/i  account" 
ing  when  required,  is  not  a  clerk  or  servant^  ctnd  can* 
not  be  indicted  for  embezzlement  of  such  balancs. 

Case  reserved  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

William  Tyrie  was  tried  before  me  at  the  sessions 
of  the  peace  for  Middlesex,  on  the  (ith  Jan.  18G1), 
on  an  indictment  which  charged  that  he  was  em- 
ployed in  the  capacity  of  a  clerk  and  servant  to 
Samuel  Young  and  others,  and  whilst  so  employed 
did  receive  and  take  into  his  possession  a  sum  of 
money  to  wit,  ISGL  5s.  for  and  in  the  name  and  on 
the  account  of  the  said  Samuel  Young  and  others : 
and  that  he,  the  said  William  Tyrie,  feloniously  did 
embezzle  the  said  money,  being  the  money  of  the 
said  William  Young  and  others  his  said  masters, 
contrary  to  the  statute,  &c 

The  prisoner  was  prosecuted  at  the  instance  of 
the  trustees  of  a  society  called  the  Weymouth 
Lodge  Friends  of  Labour  Loan  Society,  which  had 
been  duly  enrolled,  and  the  rules  of  which  had  been 
duly  certified  by  the  barrister  appointed  to  certify 
the  rules  of  savings  banks. 

The  prisoner  had  for  two  years  filled  the  o£3ce  of 
treasurer,  and  by  one  of  the  society's  rules  the 
duties  of  that  ofiice  were  defined  as  follows : 

That  a  treasurer  shall  be  appointed  into  whose 
hands  all  money  received  on  meeting  nights  as  well 
as  all  other  money  received  for  or  on  behalf  of  this 
society,  shall  be  paid,  and  for  which  he  shall  sign  a 
proper  receipt.  He  shall  be  responsible  for  all 
money  paid  to  him  by  the  cashier  or  any  other 
person  for  or  on  behalf  of  this  society ;  he  shall  pay 
no  money  for  or  on  behalf  of  this  society  except  by 
an  order  signed  by  the  secretary  and  countersigned 
by  the  chairman  or  a  trustee ;  he  shall  give  proper 

(a)  See  also  Bsg,  v.  Ths  Inhabitants  ofEorUy,  8L.  T.  Bep. 
N«  S«  982. 


securities  for  the  faithful  execution  of  such  office 
or  trust  pursuant  to  the  8  &  4  Vict.  c.  110,  s.  13,  iu 
a  bond  of  lOOZ. 

According  to  another  rule  all  moneys  of  the 
society  were  vested  in  trustees,  of  whom  it  was 
proved  that  Samuel  Young  was  one. 

The  prisoner  was  a  member  of  the  society  but 
received  no  salary  or  payment  as  treasurer,  nor 
were  there  any  fixed  periods  for  his  accounting  for 
the  moneys  received  and  paid  by  him. 

In  June  1868  the  prisoner  was  called  upon  by  the 
trustees  of  the  society  to  produce  his  accounts,  and 
they  were  examined  by  auditors,  one  of  whom  was 
appointed  by  the  prisoner ;  and  on  such  examination 
it  appeared  that  during  his  office  the  prisoner  had 
received  on  account  of  the  society  sums  amounting 
to  I0,(>38il,  and  that  he  had  disbursed  10,458^, 
leaving  to  be  accounted  for  the  sum  of  180/.  or 
thereabouts.  On  being  required  to  pay  over  this 
sum  he  disputed  the  accuracy  of  the  demand,  and 
stated  that  his  deficiency  did  not  amounc  to  more 
than  12QL  As,  however,  he  did  not  make  any  pay- 
ment whatever  the  present  charge  was  preferred. 

I  doubted  whether  the  prisoner  could  be  con- 
sidered as  a  clerk  or  servant,  or  to  have  acted  in 
the  capacity  of  clerk  or  servant  so  as  to  make  him 
amenable  tor  the  crime  of  embezzlement ;  but  my 
attention  having  been  called  to  the  case  of  lieg.  v. 
Murphy  ("reported  in  4  Cox  C.  C,  p.  101),  I  reserved 
that  question  and  took  the  opinion  of  the  jury  upon 
the  facts,  directing  them  to  nnd  a  verdict  of  guilty 
if  they  were  satisfied  tliat  tiie  prisoner  had  failed  to 
pay  over  the  money  received  by  him  on  account  of 
the  society,  and  had  knowingly  applied  such  money 
to  his  own  purposes. 

The  jury  found  the  prisoner  guilty,  and  judgment 
was  respited  until  a  decision  of  the  question  reserved 
was  obtained,  the  prisoner  being  in  the  meantime 
allowed  to  be  at  large  on  bail.  Not  having  entered 
into  the  reqidsite  recognisances  the  prisoner  has 
remained  in  custody,  and  is  now  confined  in  the 
House  of  Correction  for  the  county  of  Middlesex. 

The  question  I  have  to  submit  to  this  honourable 
court  is  whether  the  prisoner  was  a  clerk  or  servant, 
or  acting  in  the  capacity  of  a  clerk  or  servant  to 
the  trustees  of  the  society,  so  as  to  make  him,  by 
his  misappropriation  of  the  money  received  by  him 
as  treasurer,  liable  to  be  convicted  of  the  crime  of 
embezzlement. 

If  this  question  be  answered  in  the  affirmative  the 
conviction  is  to  stand,  if  in  the  negative  the  convic* 
tion  is  to  be  quashed. 

Wm.  H.  Bodkin,  Assistant-Judge. 

Ribtan  for  the  prisoner.— The  conviction  cannot 
be  sustained.  The  prisoner  was  not  employed  in  the 
capacity  of  a  derk  and  servant  to  the  trustees  of 
the  society  within  the  meaning  of  the  24  &  25  Vict, 
c  96,  8.  68.  The  rales  do  not  show,  and  it  did  not 
appear  at  the  trial,  how  the  inrisoner  was  appointed 
treasurer.  He  had  no  salary,  and  was  no  more  than 
a  gratuitous  bailee  of  the  money  paid  into  hia 
hands.  The  24  &  25  Vict.  c.  96,  s.  68,  con- 
templates the  case  of  clerks  or  servants  paid 
for  their  services.  [Bovill,  C.  J.— -That  cannot 
be  the  test.  How  many  young  men  go  into 
mercantile  situations  without  pay  in  the  first 
instance?]  In  Reg.  v.  Murphy  the  prisoner  was 
a  paid  secretary,  for  it  is  said  in  the  case  "'  that  he 
took  credit  for  different  sums  against  the  moneys 
that  came  to  his  hands  as  payments  to  himself  aa 
secretary  to  the  society,  and  which  could  only  be 
understood  as  payments  to  the  prisoner  as  a  remu- 
neration for  his  troable  as  an  officer  of  the  society.'" 
There  is  no  case  that  establishes  that  the  treasurer 
of  a  friendly  society  is  the  servant  of  the  trustees. 
The  trastees  had  no  control  over  the  prisoner  at  all ; 
he  owed  no  duty  to  them ;  and  he  made  the  pay- 
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ments  on  cheques  signed  bj  the  secretary  and 
countor-signed  by  the  chairman.  The  prisoner  was 
nothing  more  than  the  banker  of  the  society. 
There  was  no  fixed  time  for  the  prisoner  accounting. 
[BoYiLL,  C.  J.— Is  there  any  fact  that  distinguishes 
the  prisoner's  case  from  that  of  a  banker  in  a 
country  town,  who  is  appointed  the  treasurer  of  a 
similar  society  ?]  Nothing.  He  did  what  he  liked 
with  the  money  he  receired,  and  might  pay  it  into 
his  own  priyate  banking  account.  [Boyill,  C.  J. 
— He  seems  to  be  like  a  county  treasurer,  who 
cannot  be  said  to  be  the  clerk  or  servant  of  the 
JHSticee.l 

Metcalfe  for  the  prosecution.— The  rules  of  the  so- 
ciety are  to  be  construed  in  relation  to  the  Friendly 
Societies  Act  (18  &  19  Vict.c.  68.)  By  sect.  18,  all  the 
real  and  personal  estate  of  the  society  is  Tested  in  the 
trustees  for  the  time  being,  and  in  all  actions  or  suits 
orindictments  or  summary  proceedings  before  magis- 
trates touching  or  concerning  any  such  property, 
the  same  shall  be  stated  to  be  the  proper^  of  ^e 
person  or  persons  for  the  time  being  holding  the 
said  offica  of  trustee  in  his  or  their  proper  name  or 
names  as  trustees  of  such  society,  without  any  fur- 
ther description.  And  by  sect.  19,  the  trustees  are 
authorised  to  bring  or  defend  any  action,  suit  or 
proceeding  in  any  court  of  law  or  equity  touching 
or  concerning  the  property  of  the  society.  By  sect. 
21,  the  treasurer,  before  he  takes  upon  himself  the 
execution  of  his  office,  is  to  enter  into  a  bond  or  give 
a  guarantee  for  the  just  and  faithful  execution  of  his 
office,  and  for  rendering  a  just  and  true  aooount  of 
all  moneys  received  and  paid  by  him  on  account  of 
the  said  society  at  such  times  as  the  rules  shall 
direct,  and  at  such  times  as  he  shall  be  required  so 
to  do  by  the  trustees  or  committee  or  the  members, 
and  every  such  bond  shall  be  given  to  the  trustees 
for  the  time  being,  &c  And  then,  by  sect.  22,  the 
treasurer  is  to  render  a  just  and  true  account  of  all 
moneys  received  and  paid  by  him  and  of  the  balance 
remaining  in  his  hands,  and  upon  such  account 
being  audited  he  shall  forthwith  hand  over  to  the 
trustees  the  balance  which,  upon  such  audit,  shall  ap- 
pear to  be  due  from  him.  [Btlss,  J. — ^That  provision 
only  renders  his  civil  obligation  more  stringent. 
Lush,  J.— It  does  not  make  the  money  received  by 
the  treasurer  theirs.  Would  it  be  wrong  for  the 
treasurer  to  pay  the  money  into  his  own  banking 
account?]  No.  [Lush,  i, — Would  it  be  wrong, 
criminally,  if  he  were  to  draw  out  the  entire  of  that 
account?]  Yes.  [Lush,  J. — Though  he  paid  in 
again  the  next  morning  an  equivalent  sum?]  In 
Bex  v.  Hal/f  Mood.  C.  C.  474,  where  the  secretary  of 
a  friendly  society  acted  as  treasurer  and  received 
moneys  from  a  member  and  fraudulently  withheld 
the  same,  it  was  held  that  he  might  be  indicted  for 
embezzlement,  and  that  he  might  be  stated  to  be 
clerk  and  servant  to  the  trustees.  It  must  be  con- 
ceded that  there  is  no  reported  case  in  which  the 
treasurer  has  been  held  to  be  servant  and  derk  of 
the  trustees. 

Bovill,  C.  J.^We  are  all  of  opinion  that  the 
view  originally  taken  by  the  learned  Assistant-Judge 
in  this  case  was  oocrect,  and  that  the  conviction 
cannot  be  sustained.  The  Assistant-Judge  appears 
to  have  reserved  this  point  for  our  consideration,  in 
deference  to  the  -case  of  Reff,  v.  Murphy^  which  at 
first  sij^t  appears  to  be  an  authority  in  favour  of  the 
prosecution.  On  a  closer  inspection  it  is  manifestly 
not  an  authority  in  support  of  a  conviction  in  this 
case.  In  this  case  the  prisoner  was  simply  the  trea- 
surer of  the  society,  with  the  duties  defined  by  the 
ITrtendly  Societies  Act  and  the  rules  of  the  society. 
In  Reg,  v.  Murphy  the  prisoner  was  not  the  treasurer 
of  the  society,  and  there  was  in  fact  no  treasurer, 
and  it  was  not  provided  by  the  rules  of  the  society 


that  there  should  be  a  treasurer.  He  was  in  fact 
the  paid  secretary  of  the  society,  and  he  debited 
himself  with  the  payments,  and,  as  the  case  found, 
such  payments  were  in  remuneration  for  his  ser- 
vices as  secretary.  It  is  material  to  notice  the 
points  raised  by  the  prisoner's  counsel  on  the  argu- 
ment in  Murphy's  case.  It  was  contended  that 
Murphy  acted  as  secretary  up  to  the  17th  of  Sept., 
and  that  from  that  period  the  money  remained  in 
his  hands  as  treasurer,  for  which  office  he  said  he 
received  no  pay ;  and  that  after  the  17th  Sept.  the 
prisoner  did  not  stand  in  the  relation  of  a  servant  to 
the  society.  And  Blackbume,  C.J.  said:  ''The 
questions  we  have  to  decide  are  three.  Ist.  Was 
the  prisoner  in  the  capacity  of  clerk  to  these 
trustees?  2nd.  Did  he  cease  to  be  so  at  the 
time  of  the  embezzlement?  3rd.  Was  there 
evidence  to  go  to  the  jury  to  sustain  the  charge 
of  embezzlement?  With  respect  to  the  first 
question,  it  is  immaterial  to  consider  whether 
he  filled  the  office  of  secretary  or  treasurer,  or  both, 
because  it  appears  that  he  was  employed  to  collect 
the  subscriptions,  and  that  on  the  face  of  his  ac- 
counts a  balance  of  29/.  15s.  8d.  appeared  in  his 
hands,  and  it  was  his  duty  to  keep  any  surplus  and 
have  it  ready  for  distribution  when  required  so  to 
do.  But  it  was  contended  that  his  duties  as  derk 
ceased  l^e  moment  the  balance  of  the  account  was 
struck;  and  a  new  relationship  between  him  and 
the  trustees  arose  in  respect  of  the  balance  in  his 
hands.  We  do  not  think  so.  His  obligations  were 
unchanged.  He  was  clerk  when  he  got  the  money, 
and  he  was  clerk  when  he  absconded  ;"  and  Lefroy, 
B.  said,  "I  consider  the  present  case  as  decided 
upon  the  principle  that  the  prisoner  stood  in  the 
relationship  of  derk  and  servant  to  the  trustees.** 
That  case,  tiieref  ore,  is  very  distinguishable  from  this. 
Then  came  the  case  of  lieg.  v.  Proud,  L.  &  G.  97 ; 
9  Cox,  C.  C.  22 ;  in  which  the  secretary  of  a  friendly 
sodety  was  indicted  and  convicted  for  embezzling 
the  moneys  of  the  trustees.  There  again  I  iq^pre- 
hend  the  conviction  was  maintained  on  the  ground 
that  the  prisoner  was  in  the  capacity  of  servant  and 
not  of  treasurer  to  the  society.  There  is  no  case  of 
a  treasurer  bdng  indicted  for  embezzlement.  Thd 
essence  of  the  crime  of  embezzlement  consists  in 
the  relation  of  derk  or  servant.  It  is  true  that  the 
funds  of  these  societies  are  vested  in  the  trustees, 
and  that  the  treasurer  is  bound  to  account  to  them 
when  required  so  to  do;  but  that  does  not  make 
the  treasurer  the  servant  of  the  trustees  ;  he  is  an 
accountable  officer,  but  not  a  servant  or  clerk.  Hie 
conviction,  therefore,  cannot  be  sustained. 

The  rest  of  the  Coubt  concumng. 

Conviction  qwuketL 


V.  C.  STTTABT'S  COUBT. 

Beported  by  Eowabd  Wivslow,  Esq.,  BarrUter-at-LAW. 
jDecl7, 18, 19,a»Mf21, 1868. 

AlTOBNBT-GBinSBiLL  V.  STROUD. 

Trust  for  (Aariiy^^LiabiUty  of  trustees-^ln/ormat 

Costs. 

By  a  deed  a  donor  vested  certain  leasehold  property  in 
trustees,  upon  trust  to  pay  one'Sixtk  part  of  the  rents 
and  profits  "  to  the  treasurer  for  the  time  being  of  a 
school,  estabK^ed  in  Lady  Huntingdon's  Comiction, 
for  the  clothing  and  educoHng  a  certain  number  of 
poor  children,  and  the  support  of  a  master  and  mistress 
{to  be  paid  and  appUea  for  the  ben^  of  the  said 
school  in  sucA  manner  as  the  committee  of  subscribers 
to  the  said  school  or  other  the  person  or  persons  for 
the  time  being  havina  the  management  or  direction  of 
the  affairs  thereof  would  from  time  to  time  dtreetV 
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JmnudiaUhf  after  the  execution  qf  the  deed  the  trustees 
entered  into  posaession  of  the  vroperlyj  and,  with  the 
knowledge  of  the  donor,  paia  the  one-sixth  of  the 
income  to  the  treasurer  of  the  Sporfields  Chapel  School, 
This  they  continued  to  do  up  to  and  for  more  than 
twenty  years  after  the  donor's  deaths  when  they  reftued 
to  make  any  more  payments,  on  the  ground  that,  for 
some  years  pasty  the  school  had  ceased  to  be  carried 
on  upon  the  principles  of  the  said  connection.  Where- 
upon an  information  was  filed  on  behalf  of  the 
treasurers  and  managers  of  the  school  against  the 
trustees  to  enforce  the  trusts  of  the  dud,  and  it  then 
apoearing  to  the  court  that  the  trustees  were  unable  to 
nistantiate  their  allegations,  and  that  the  proceedings 
were  characterised  by  a  spirit  qf  animosity; 

Held,  that  the  trusts  of  the  deed  must  be  enforced,  and 
the  trustees  pay  the  costs  of  the  litigation. 

This  case  came  before  the  court  in  the  form  of  an 
information  filed  by  the  Attorney-General  on  behalf 
of  the  relators,  the  committee  and  treasurer  of  a 
day  school  for  the  clothing  and  education  of  poor 
children,  called,  "The  Oountess  of  Huntingdon's 
Spa-fields  Chapel  School"  The  object  of  the  in- 
formation was  to  compel  the  defendants,  the  trus- 
tees of  a  deed  executed  in  March  1816,  to  continue 
payment  to  the  school  of  a  sixth  of  the  rents  of  the 
property  comprised  in  the  deed. 

^Hie  facts  were  as  follows  : 

Towards  the  end  of  the  last  century  Selina, 
Countess  Dowager  of  Huntingdon,  who  was  tiien  a 
member  of  the  Church  of  England,  and  was  a 
woman  of  strong  religious  feelings,  being  dissatis- 
fied with  the  spirituid  infiuence  it  then  exerted, 
spent  the  greater  portion  of  her  income  during  the 
latter  years  of  her  life  in  the  promotion  of  her  own 
religious  views;  but  it  was  said  that  she  nerer 
woiUdhare  left,  or,  as  she  expressed  it,  seceded 
from,  the  Churdi  of  England,  if  she  had  not  found 
that  whenever  she  purchased  a  chapel  the  incum- 
bent of  the  parish  claimed  a  right  to  control  the 
rintment  of  the  minister.  She  then  built  a 
.  el  in  her  own  grounds,  and  attempted,  in  exer- 
cise of  her  privilege  as  a  peeress,  to  appoint  her  own 
chaplain.  This  right  was  also  contested,  and,  being 
afndd  of  the  expense  of  an  appeal  to  the  House  of 
Lords,  she  did  not  carry  the  matter  before  tiie  tri- 
bunals, and  ultimately  she  seceded.  She  then  built 
and  purchased  chapeU  for  religious  worship  in 
various  parts  of  England,  and  appointed  such  per- 
sons as  she  thought  proper  to  officiate  as  ministers 
in  these  chapels,  and  in  any  other  chapels  the  con- 
gregations of  which  applied  to  her  for  the  services 
of  hier  ministers ;  all  such  ministers  being  appointed 
for  such  periods  as  she  fixed.  Usually  the  period 
fixed  by  her  for  a  preacher  to  officiate  in  any  one 
chapel  was  six  weeks,  after  which  the  minister  was 
removed  to  another  chapel,  and  his  place  supplied 
by  another  minister  of  her  own  appointment.  In 
order  that  her  pulpits  might  be  regularly  supplied, 
the  countess  appointed  a  certain  number  ra  ministers 
chosen  by  herself,  and  whose  appointment  was  re- 
vocable at  her  own  pleasure,  to  preach  from  time  to 
time  in  her  chapds.  These  ministers  were  com- 
monly denominated  the  ministers  of  the  Countess 
of  Huntingdon's  Connection,  but  beyond  her  mere 
will  and  pleasure  the  only  bond  of  union  and 
foundation  of  connection  among  the  ministers  so 
appointed  was  the  signature  required  from  all  to  a 
creed  consisting  of  Fifteen  Articles  of  Belief, 
which,  with  slight  exceptions,  embodied  the  Thirty- 
nine  Articles  of  the  Church  of  England.  While 
the  countess  lived  she  carefully  retained  all  the 
power  in  her  own  hands,  ai^inting,  suspending, 
or  reToking  the  appointment  of  ministers  as  she 
thought  proper. 

The  oountess  died  in  June  1701,  having  previously 
made  a  will  and  sevenl  oodicil0»  by  which  she  gave 


and  devised  all  her  chapels,  and  all  the  residue  of 
her  estate,  to  four  trustees  ;  and  after  stating  that 
the  grand  desire  of  her  life  had  been  the  good  of 
mankind  and  the  spread  and  promotion  of  the  Gospel 
of  the  Lord  God  and  Saviour  Jesus  Christ  both 
abroad  and  at  home,  and  that  she  had  the  most 
earnest  desire  and  hope  in  her  latest  moments  before 
and  above  all  things  that  the  same  might  be  pro- 
moted by  all  possible  means,  and  further  that  she 
knew  that  devises  to  charitable  uses  were  contrary 
to  law,  she  thereby  declared  the  foregoing  devise 
and  bequest  to  be  made  by  her  freed  and  discharged 
from  any  such  use,  and  that  her  trustees  therein 
named  and  their  successors  should  from  time  to 
time  apply  the  proceeds  of  her  real  and  personal 
estate  to  such  purposes  as  they  in  their  discretion 
should  think  proper,  without  any  restriction,  trust, 
or  condition  whatever,  relying  on  the  almighty 
power  and  good  grace  of  Jesus  Christ,  her  God  and 
Saviour,  to  dispose  their  hearts  in  all  things  which 
might  tend  most  to  His  honour  and  glory  and  the 
real  good  of  mankind  by  spreading  and  promoting 
His  glorious  and  precious  Gospel  as  well  abroad  as 
at  home  The  countess  appointed  her  trustees 
executors  of  her  wilL  By  a  codicil,  bearing  even 
date  with  the  will,  the  countess  requested  that  her 
children  would  approve  and  confirm  the  disposition 
she  had  made  of  her  effects. 

At  the  time  of  her  death  Lady  Huntingdon  had 
purchased  eleven  chapels,  but  there  were  besides 
some  sixty  chapels  to  which  she  recommended 
ministers,  and  two  more  chapels  were  purchased  by 
the  trustees  after  her  death.  The  governing  bodies 
of  these  chapels  consisted  of  what  were  called 
members,  the  members  being  those  who  had  com- 
municated within  a  certain  time.  The  members 
always  adopted  the  fifteen  articles,  and  required 
the  minister  to  subscribe  to  them ;  these  articles 
were  always  appended  to  trust-deeds  when  the 
chapels  were  founded. 

By  the  deed  in  question  Mr.  James  Oldham 
Oldham,  a  member  of  Lady  Huntingdon's  Con- 
nection, conveyed  an  estate,  situate  near  Spa-fields 
Chapel,  Clerkenwell,  to  five  trustees,  upon  certain 
trusts,  the  main  object  of  which  was  to  provide 
a  site  for  the  erection  of  a  chapel,  schoolroom,  and 
residences  for  the  schoolmaster  and  minister,  upon 
the  estate.  The  deed  declared  that  from  and 
after  the  exidration  of  an  existing  lease  on  the 
estate^  the  portion  of  the  estate  leased  should  be 
set  apart  for  the  aforesaid  purpose.  That  the  chapel 
to  be  erected  was  to  be  used  for  the  public 
worship  of  Almightv  God,  under  a  minister  of  the 
Word  of  God,  and  the  Gospel  of  the  Saviour  Jesus 
Christ  (according  to  and  consistent  with  the  fifteen 
articles  subscrit>ed  by  the  ministers  in  the  late 
Countess  of  Huntingdon's  Connection,  and  the 
doctrine,  articles,  and  homilies  of  the  Church  of 
England),  as  the  trustees  from  time  to  time  should 
nominate  and  appoint,  such  nomination  and  ap- 
pointment being  thereby  expressly  declared  to  be 
revocable  at  pleasure  by  the  parties  or  party  for 
the  time  being  making  the  same.  Such  was  the 
ultimate  trust;  but  &ere  was  an  intermediate 
trust,  which  declared  that  the  rents  and  profits 
of  the  entire  estate,  during  the  interval  before 
the  erection  of  the  contemplated  buildings,  were  to 
be  divided  into  six  parts,  and  distributed  by  the 
trustees  as  follows.  Two  sixth  parts  to  be  paid 
to  the  treasurer  for  the  time  being  of  a  college 
commonly  called  or  known  by  the  name  of  the 
Countess  of  Huntingdon's  College,  at  Cheshunt,  in 
the  county  of  Hertford.  Two  other  sixth  parts  to 
the  treasurer  for  the  time  being  of  the  fund  denomi- 
nated the  Provident  Fund,  established  in  the  con- 
nection of  the  late  Countess  of  Huntingdon.  One 
other  sixth  part  to  the  treasurer  for  the  time  of  the 
fund  denominated  the  Travelling  Fund,  established 
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in  the  said  connection.  And  the  remaining  sixth 
part  (tl^e  fund  in  question),  "To  the  treasurer  for 
the  time  heing  of  a  school  established  in  the  said 
connection,  for  the  clothing  and  educating  a  certain 
number  of  poor  children,  and  the  supporting  ot  a 
master  and  mistress,  to  be  paid  and  applied  for  the 
benefit  of  the  said  schoQl,  in  such  manner  as  the 
committee  of  subscribers  to  the  said  school,  or  other 
the  person  or  persons  for  the  time  being  having  the 
management  or  direction  of  the  affairs  thereof, 
should  from  time  to  time  direct.*'  The  deed  also 
reserved  power  to  Mr.  Oldham  to  manage  the  pro- 
perty during  his  lifetime. 

Immediately  after  the  execution  of  the  deed,  the 
trustees  of  it,  who  were  members  of  the  congre- 
gation of  the  Spa-fields  Chapel,  entered  into  pos- 
session of  the  property,  and,  with  the  knowledge  of 
Mr.  Oldham,  paid  one-sixth  of  the  income  to  the 
treasurer  for  the  time  being  of  the  Spa-fields 
Chapel  School.  Mr.  Oldham,  during  his  life,  took 
a  very  warm  interest  in  the  Spa-fields  School,  he 
frequently  visited  it,  and  was,  from  the  commence- 
ment, a  member  of  the  committee.  He  died  in 
1822,  and  by  his  will  he  gave  to  the  treasurer  for 
the  time  of  the  school,  the  sum  of  500/.  The 
relators  alleged  that  Mr.  Oldham's  main  object  for 
executing  the  deed  was,  to  prevent  any  risk  of  the 
congregation  being  left  without  a  chapel  or  school 
at  the  expiration  of  the  lease  of  the  property.  They 
further  stated  that  there  was  no  other  school  to 
which  the  trust  could  properly  apply. 

In  1822  the  lease  expired,  but  it  was  renewed 
until  1842.  In  that  year,  however,  the  trustees  of 
the  property  refused  to  renew  the  lease,  on  the 
ground  that  the  chapel  had  ceased  to  be  self- 
supporting.  Upon  this  the  congregation,  by  sub- 
scription, renewed  the  lease  themselves,  the  chapel 
still  remaining,  as  the  relators  alleged,  a  chapel  in 
the  Connection.  It  continued,  as  before,  to  be 
enumerated  In  the  published  list  of  the  chapels  of 
the  Connection,  and  to  be  presided  over  by  amini^ter 
who  subscribed  to  the  fifteen  articles  of  belief  drawn 
up  by  Lady  Huntingdon. 

In  1857  the  congregation  again  renewed  the  lease. 
The  deed  by  which  the  renewal  was  effected,  after 
resting  the  property  in  trustees,  provided  {inter  alia) 
**  that  in  all  matters  relating  to  the  internal  govern- 
ment of  the  said  church  the  members  for  the  time 
being  of  the  said  church  should  have  full  and  un- 
controlled power  to  manage  and  arrange  all  their 
internal  or  church  affairs,  whether  regarding  the 
admission,  suspension,  or  exclusion  of  members,  the 
election,  suspension,  or  dismissal  of  pastors,  deacons, 
or  otherwise  howsoever  (except  only  in  cases  by 
these  presents  otherwise  specially  provided  for) 
according  to  their  own  interpretation  of  the  Holy 
Scriptures.*'  Appended  to  the  deed  were  Lady 
Huntingdon's  fifteen  articles.  The  congregation  at 
the  same  time  obtained  a  grant  of  200L  towards  the 
repairs  of  the  chapel  from  the  London  Congrega- 
tional Building  Society. 

The  defendants,  the  trustees  of  the  deed,  regularly 
paid  the  one-sixth  of  the  income  to  the  treasurer  of 
the  school  until  1865,  when,  in  consequence  of  some 
doubts  as  to  whether  they  were  authorised  by  the 
trusts  of  the  deed  in  continuing  the  jiayments,  they 
refused  to  make  any  more.  Thereupon,  after  a  good 
deal  of  correspondence  and  negotiation  between  the 
parties  on  the  subject,  this  ii^ormation  was  filed, 
praying  that  the  trusts  of  the  deed  of  March  1816 
might  be  administered  under  the  direction  of  the 
court ;  that  the  school  might  be  declared  entitled  to 
the  benefit  of  one-sixth  part  of  the  rents  and  profits 
of  the  property  comprised  in  it,  and  that  a  proper 
provision  might  be  inade  for  the  costs  of  the  infor- 
mation. 

On  the  part  of  the  defendants  it  was  alleged  that 
in  or  about  the  year  1842,  and  from  thence  until 


1865,  the  character  of  the  school  had  entirely 
changed,  and  that  it  had  ceased  to  be  carried  on 
upon  the  principles  of  Lady  Huntingdon's  founda- 
tion, in  accordance  with  which  alone  they  insisted  it 
should  have  been  conducted ;  that  the  services  in 
the  chapel  with  which  the  school  was  connected 
were  performed  by,  and  that  the  whole  establish- 
ment was  made  subject  to  the  views  of,  a  Congre- 
gationalist  minister  appointed  by  the  body  of  the 
congregation  ;  that  the  minister  had  preached  in  a 
chapel  belonging  to  the  Congregationalist«,  and  had 
received  funds  in  support  of  his  chapei  from  tliat 
body— in  short,  that  the  chapel  had  ceased  to  belong 
to  Lady  Huntingdon's  Connection,  and  had  become 
Congregational.  For  this  reason  the  trustees  of  the 
Connection  had,  since  the  year  1842,  ta<cn  no  part 
in  the  management  of  the  chapel  and  schools, 
and  from  that  time  the  chapel  had  been  managed 
by  the  congregation  as  an  independent  body. 
That  the  de^  of  1857,  which  effected  the  renewal 
of  the  lease  of  the  chapel,  was  framed  on  the  model 
of  the  deeds  of  the  London  Congregational  Chapel 
Building  Society,  by  which  the  communicants  were 
made  into  a  Congregational  church,  choosing  ita 
own  officers  and  trustees,  and  acting  altogether  as 
independent  of  all  external  control.  It  made  uo 
mention  of  Lady  Huntingdon  or  her  Connection,  or 
even  of  the  "  conference,"  but  only  had  appended  to 
it  the  fifteen  articles  <^  the  Connection  (without 
any  identification  of  them)  in  lieu  of  the  seven 
articles  usually  inserted  in  the  model  deeds  of  the 
London  Congregational  Chapel  Building  Society. 
That  one  of  the  main  characteristics  of  Lady 
Huntingdon's  Connection  was,  that  the  ministers  and 
officers  should  be  nominated  by  the  trustees  of  it. 

They  also  alleged  that  there  were  two  other 
schools  which,  in  their  opinion,  came  more  properly 
within  the  terms  of  the  trusts  of  the  deed.  The 
schools  had  been  originally  held  at  22,  iiosoman- 
street,  but  were  removed  in  1833  to  a  house  near 
the  chapel;  and  in  1853  to  another  building  ad- 
joining the  chapel,  which  was  expressly  built  for  its 
reception.  The  property  was  formerly  situated  at 
Cobham-row,  close  to  Spa-fields  Chapel,  but  had 
since  the  institution  of  the  suit  been  purchased  by 
the  Middlesex  magistrates  under  their  compulsoiy 
powers.  The  defendants  further  stated  that  before  de- 
ciding on  the  course  they  had  pursued,  they  had  taken 
legal  advice,  and  had  also  addressed  a  memorial  to  the 
Charity  Commissioners,  asking  for  their  advice,  sus- 
pending payment  while  the  question  was  sub  judice. 
but  paying  the  money  into  a  separate  account  at 
a  bank.  The  answer  of  the  commissioners  was  to 
the  effect  that  they  consida«d,  as  the  question  was 
one  of  a  contentious  character,  it  feU  more  pro- 
perly within  the  jurisdiction  of  the  Court  of  Chan- 
cenr  than  within  that  of  the  board. 

A  great  deal  of  evidence,  both  written  and  oral, 
was  gone  into  to  show  the  nature  of  Lady  Hunting- 
don's views  on  religion,  and  whether  the  school  was 
still  a  school  in  the  **  Connection."  The  Rev.  Bfr. 
Thoresby,  the  minister  of  the  chapel,  was  cross- 
examined,  vivd  voce  in  open  court.  He  deposed  that 
he  was  still,  and  had  been  for  many  years,  a  minister 
of  the  *' Connection,"  and  that  the  school  was  still 
conducted  upon  principles  in  accordance  with  those 
of  Lady  Huntingdon  and  not  Congregational,  though 
the  actual  difference,  as  far  as  doctrine  was  con- 
cerned, was  not  very  apparent  Similar  depositions 
were  made  by  other  witnesses,  while  on  the  other 
band  the  defendants,  in  support  of  their  contention^ 
adduced  evidence  entirely  at  variance  with  that  of 
the  relators.  It  is  unnecessary,  however,  for  the 
purposes  of  this  report  to  go  more  fully  into  the 
evidence  adduced.  The  nature  of  it  will  sufficiently 
appear  from  the  judgment  below. 

Green,  Q.  C.,  EdcRs,  and  Bagshcaoe,  in  support  of 
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the  information,  said  that  the  whole  question  was 
whether  the  schoool  at  Spa-fields  was  carried  on  as 
one  in  connection  with  Lady  Huntingdon's  sect  ? 
and  they  submitted  that  it  clearly  was. 
They  were  stopped  by  the  court. 

Druct,  Q.  C,  H.  Matthews,  Q.  C.  (of  the  common 
law  bar),  and  Fry,  for  the  defendants,  contended 
that  the  school  was,  in  fact,  Congregational,  as  well 
as  the  chapel  in  connection  with  it ;  and  the  school 
had  therefore  forfeited  its  rights  under  the  deed  of 
1816.  That  even  if  the  Spa-lelds  school  was  in  the 
Connection  the  trustees  were  not  bound,  by  the  terms 
of  the  deed,  to  pay  the  one-sixth  of  the  income  to  it, 
in  preference  to  any  other  similar  school  In  the  con- 
nection. Moreover,  the  character  of  the  school 
itself  had  materially  altered  since  its  foundation. 
It  was  now  a  paying  school  for  some  five  hundred 
children,  amongst  whom  sixty  children,  under 
Mr.  Oldham's  trust,  were  gratuitously  educated, 
whereas  the  deed  contemplated  a  free  school  with  a 
few  children  having  the  benefit  of  the  entire  atten- 
tion of  the  master  and  mistress  of  the  school. 
Pnrther,  they  submitted  that  the  trustees,  for  their 
own  safety,  were  justified  in  withholding  payment 
until  the  question  had  been  decided.  They  bad 
received  intimation  that  the  estate  would  be  pur- 
<juuMBd  under  compulsory  powers  by  the  county 
justices.  If  the  estate  were  sold,  the  removal  of  the 
school  to  it  would  become  impossible,  and  moreover, 
the  one-sixth  of  the  rents  and  profits  would  now  rise 
from  iOl  to  some  120/.,  or  more,  a  sum  too  large  to 
be  paid  while  doubt  existed  as  to  the  legality  of 
paying  it  to  the  Spa-fields  school. 

The  Vice-Crakcellob  —The  contest  in  this  case 
is  as  to  one- sixth  share  of  the  rents  and  profits  of 
the  property  comprised  in  the  deed  of  March  1816 ; 
the  question  being  whether  or  not  a  school  called 
the  Spa-fields  Chapel  Day-school,  constituted  as  it 
now  is,  with  a  treasurer  and  a  managing  body,  is 
excluded  from  the  benefit  of  the  deed.  In  my 
opinion  it  is  beyond  all  reasonable  doubt  that  the 
school  is  not  excluded.  The  contest  is  a  most  un- 
fortunate one.  The  parties  who  have  raised  it  say 
that  this  school  is  not  entitled  to  the  benefit  of  the 
deed,  because  it  is  not  now  in  connection  with  a 
chapel  founded  upon  the  principles  adopted  by  Lady 
Huntingdon ;  and  moreover,  that  two  other  schools 
ought  more  properly  to  be  regarded  as  the  cestuia  que 
tniMt  of  the  deed.  But  that  contention  is  not  sup- 
ported by  any  valid  reasoning.  The  conduct  of  these 
very  parties  contradicts  their  argument.  The  trea- 
surer of  the  sdiool  was  recognised  by  the  trustees  of 
the  deed  as  the  person  authorised  to  receive  the  rents 
and  wofits  of  the  property  until  the  year  1865,  when 
they  held  their  hands  and  stopped  payment  of  the 
money.  Their  reasons  for  doing  so  are  based  on 
certain  disputes  and  controversies,  for  the  history 
of  which  they  go  back  as  far  as  the  years  1829  and 
1830,  and  even  further.  But  they  principally  rely 
on  what  occurred  in  1842.  They  state  by  their 
answer  that  from  that  year  *'the  trustees  of  the 
Connection  had  taken  no  part  in  the  management  of 
the  said  chapel  and  schools,  and  from '  thenceforth 
the  chapel  had  been  managed  by  the  congregation 
as  an  independent  body."  But  their  own  con- 
duct contradicts  this  assertion.  From  the  year 
1842  to  1865,  they  paid  the  rents  to  the  school. 
If  it  had  ceased  to  be  a  school  of  the  descrip- 
tion contemplated  by  the  deed,  why  did  they 
continue  to  recognise  it?  The  trustees  of  the  deed 
were  not  themselves  required  by  Mr.  Oldham  to 
take  any  part  in  the  management  of  the  school. 
The  language  of  the  deed  is  clear,  and  need  net 
hare  been  misunderstood.  What  then  are  the 
grounds  on  which  the  trustees  base  their  refusal 
to  pay  this  money  to  the  school  ?  One  of  them  is, 
that  the  present  clergyman  of  the  chapel  at  Spa- 
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fields  is  a  Congregationalist  minister,  and  not  a 
minister  of  the  connection  of  Lady  Huntingdon. 
He,  however,  swears  that  he  is,  and  has  been  so  for 
many  years.  The  foundation  for  the  allegation 
seems  to  have  been  that  he  onte  preached  in  a 
CongregationiUist  chapeL  For  this  act,  and  sJso 
because  he,  with  charity  extending  beyond  mere 
sectarianism,  applied  to  the  Congregationalist  society, 
and  obtained  from  them  some  money  for  the  benefit 
of  his  chapel,  the  trustees  have  attempted  to  deprive 
this  school  of  the  benefit  of  the  property  which  baa 
been  left  to  it  for  the  clothing  and  education  of 
the  children  of  the  poor.  The  whole  controversy 
is  a  matter  to  be  deeply  regretted.  Nothing 
is  gained  by  raising  controversies  of  this  kind 
in  a  public  court;  but  I  suppose  when  bodies 
of  dissenters  begin  by  dissenting  from  the  general 
opinions  of  the  Church  of  England,  they  are  apt 
not  only  to  dissent  from  the  Church,  but  to  turn 
round  on  each  other,  and  dissent  amongst  them- 
selves. The  spirit  of  dissent  seems  to  go  on  until  it 
culminates  in  such  disputes  as  this,  which  are 
carried  on  in  a  spirit  of  great  animosity.  That 
spirit,  I  am  sorry  to  aay,  has  characterised  the 
entire  defence,  and  the  evidence  given  in  the  pre- 
sent case.  I  do  not  see  why  the  funds  of  the  cha- 
rity should  pay  the  costs  which  have  been  occa- 
sioned by  these  discussions,  and  I  shall  therefore 
order  that,  with  the  exception  of  Mr.  Chalis  and 
Mr.  Taylor,  two  of  the  trustees  who  have  signalised 
themselves  by  keeping  aloof  from  these  proceedings, 
the  costs  of  the  suit  up  to  the  hearing  be  paid  per- 
sonally by  the  trustees.  The  suit  involves  the  due 
administration  of  the  whole  trust  property ;  but  for- 
tunately recent  legislation  has  made  such  matters 
of  more  easy  conduct  than  formerly  they  were.  Any 
of  the  parties  to  the  suit  may  have  liberty  to  lay  a 
scheme  before  me  in  chambers ;  and,  subject  to 
that,  there  must  be  a  decree  to  enforce  the  trusts 
of  the  deed,  and  a  decUuntion  that  the  Spa-fields 
Chapel  Day  School  is  now  entitled  to  the  one-sixth 
part  of  the  income  of  the  property. 

Solicitors  for  the  informant,  Lewis  and  Sons. 

Solicitor  for  the  defendants,  C^iarUs  tShepkeard, 
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THE  COVENTRY  PETITION. 
Discotfery-^urisdictian — TtUgraphic  messages. 

The  2nd  section  of  31  j-  82  Vict,  c  125  says  that 
the  court  shail,  nJjject  to  the  provisions  of  the  Act, 
have  the  same  powers,  jurisdiction,  and  authority  with 
rtference  to  an  election  petition,  and  the  proceedings 
thereon,  as  it  would  have  \f  such  petition  were  an 
ordinary  cause  within  their  jurisdiction. 

Upon  an  application  for  cm  order  for  discovery  of  tele* 
graphic  messages : 

Held,  that  the  court  had  power  to  make  the  order, 

H.  James  applied  for  an  order  for  discovery  of 
certain  telegraphic  messages,  which  there  was 
reason  to  suppose  would  reveal  certain  corrupt  pay- 
ments to  voters.  One  of  the  vouchers  was  dated 
Coventry  Station,  and  was  a  receipt  for  3/.  Os.  Zd. 
for  telegraphic  messages,  and  he  applied  for  the  dis- 
covery in  order  to  see  what  those  messages  were. 

Blackbusv,  J. — What  is  the  jurisdiction  ? 

James  referred  to  sect.  2  of  31  &  32  Vict.  c.  125, 
which  enacts  that  '^the  expression,  ^the  court' 
shall,  for  the  purposes  of  this  Act,  in  its  application 
to  England,  mean  the  Court  of  Common  Pleas  at 
Wcslminstcr,  and  in  its  application  to  Ireland,  the 
Court  of  Common  Pleas  at  Dublin,  and  such  cour^ 
shall,  subject  to  the  provisions  of  this  Aet,  hav^ 
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the  same  powers,  jaiifdictioxi,  and  authority,  with 
Mference  to  an  election  petition  and  the  proceed- 
ingB  thereon,  as  it  would  hare  if  such  petition 
were  an  ordinary  cause  within  their  jurisdiction.** 
Under  that  section  Hannen,  J.,  had  ordered  a 
eommission  to  issue  to  examine  a  witness  who  was 
dangerously  ill.  {Stai^hrUige  Election  Petitiony  19 
L.  T.  Bep.  N.  S.  703.)  nBuLCKBUBir,  J.— I  sup- 
pose there  is  power  to  oraer  disooTery  under  that 
section.]  What  we  ask  for  is  that  they  disclose 
what  they  have  in  their  possession  rdating  to  the 
subject  matter  of  the  cause.  We  cannot  get  the 
information  in  any  other  way.  We  have  applied 
to  the  telegn^h  office,  and  they  refuse  to  produce 
the  messages  unless  we  subpona  them.  [Black- 
BUBK,  J.— All  you  would  haye  to  do  would  be  to 
give  them  a  su^ana  duces  teaim.']  If  we  wait  imtU 
tiie  trial  we  ^ould  not  be  able  to  procure  the 
witnesses  which  the  production  of  the  papers  might 
show  to  be  necessary.  If  the  messages  transmitted 
were  perfectly  pure  there  could  not  possibly  be  any 
objection  to  our  having  them.  He  put  in  an  affidayit 
«f  the  facts. 

An  agent  who  iqypeared  on  the  other  side  said 
that  he  was  not  aware  of  the  affidayit^  and  applied 
for  a  copy  of  it. 

Blackburn,  J.— They  must  have  the  affidavit  to 
see  what  answer  they  can  give. 

It  then  appeared  that  the  trial  of  the  Coventry 
petition  was  fixed  for  the  16th,  and  there  would  be 
BO  time  to  come  again  before  a  judge. 

James. — Could  we  adjourn  the  summons  and  bring 
it  before  Mr.  Justice  Willes  an  hour  before  he  sits  ? 
[Blackburn,  J.—- The  principal  use  of  these  tele- 
grams I  should  think  is  to  enable  you  to  get  up 
your  case.  They  axe  nothing  in  themselves,  but 
merely  direct  you  where  to  inquire.]  Perhaps  the 
judge  would  allow  us  to  supplement  the  opening  of 
counsel  by  a  statement  of  the  faets  disclosed. 
[Blackburn,  J.— I  doubt  whethw  a  judge  ought  to 
have  any  such  application  made  to  him.  He  has  to 
concentrate  his  mind  on  the  evidence,  and  sufficient 
for  the  day  is  the  evil  thereof  with  a  vengeance.] 

Blackburn,  J. — ^I  think  the  second  clause  does 
give  the  jurisdiction,  and,  following  the  analogy  of 
the  Common  Law  Prooedure  Act  (17  &  18  Vict. 
e.  125,  s.  50)  the  first  answer  would  be  what  docu- 
ments they  have  got,  and  the  reason  why  they 
should  not  disclose  them.  The  better  plan  would 
be  for  them  to  make  an  affidavit,  stating  that  they 
have  such  and  such  documents,  and  to  refer  the 
question  whether  they  should  be  produced  on  the 
affidavit  to  Mr.  Justice  Willes  at  Coventry.  The 
affidavit  to  be  made  in  four  days. 

Agents :  E,  Dt  Gex;  Sharpe  and  U&ithome. 
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BRADFORD  ELECTION  PETITION.— No.  1. 
Jan.  25,  26,  27,  28,  and  29,  1869. 

HaLBT  and  others  V,   RiPLET. 

Treating  hjf  agents — Evidence  of-^Pubiic-houses — Lavish 
expenditure — Failure  to  send  in  bills  and  vouchers 
after  election — Prima  facie  evidence — 26  Vict,  c.  29, 
s,  4. 

A  candidate  expended  72001,  in  the  contest  of  the  borough 
of  Bradford,  the  number  of  electors  being  21,000  : 

Held,  that  such  an  expenditure  wa9  the  strongest  possible 
prima  facie  evidence  of  corrupt  practices. 

The  agent  of  a  candidate  omitted  to  amply  with  sect,  4 
of  26  Vict,  c,  29  by  sending  in  '*  a  detailed  statement 


of  all  election  expenses  "  within  two  months  after  the 
election  * 

Heldy  that  had  the  petitioner's  case  rested  on  that  single 
allegation  the  respondent  would  have  been  called  upon 
to  prove  the  legality  of  every  item  in  the  accounts ; 
ana  that  hu  the  omission  a  prima  facte  case  is  estab^ 
Ushed  against  the  remondent  from  which  the  stnngett 
inferences  are  to  be  arawn. 

The  cost  of  refreshments  in  the  various  committee'room* 
amounted  to  IISL 

There  were  upwards  of  115  pubUe-hnuet  m  whidi 
refreshments  were  given,  ana  the  payments  to  whidt 
amounted  to  1997^  18s.  Sd.  : 

Held,  that  under  these  circumstances  no  election  couM  be 
held  to  be  vcdicL 

There  were  a  large  number  of  Irish  voters  in  the  borowk, 
and  several  paid  Irish  canvassers  were  emphyeato 
canvass  these  voters  on  behalf  of  the  respondent : 

Held,  thai  this  was  evidence  from  whick  the  inftrma 
must  necessarily  be  thrown  that  the  canvassing  was  a 
doak  to  bribery,  and  that  bribery  did  aetuadfy  take 
place: 

Held,  further,  that  the  payment  of  canvassers  to  infiw 
ence  a  class  of  persons  to  refrain  from  voting  is  iUegal, 
as  contravening  the  provisions  of  sect,  2  ojf  17  fli 
Vict,  c.  102. 

Treating  took  place  in  a  certain  part  of  the  borough,  and 
the  committee-rooms  of  the  responidknt  were  open  ts 
voters  who  might  go  and  take  reasonable  r^reshmeatt 
there  at  his  expense : 

Held,  that  this  was  not  evidence  to  justify  a  certificate 
to  the  Speaker  that  corrupt  practices  hod  extensivtfy 
prevailed. 

The  Corrupt  Practices  Act  must  in  every  case  receive  its 
true  legal  construction,  and  cannot  be  affected  as  to  its 
operation  by  heal  custom,  or  the  peculiar  cbreumstanees 
of  localities. 

This  was  a  petition  against  the  return  of  Mr. 
Ripley,  the  sitting  member,  and  alleged  bribery, 
treating,  and  undue  influence. 

Gijffard,  Q.  C,  Metcalfe,  and  MeUor  conducted  the 
case  lor  the  petitioners ;  and 

Overend,  Q.  C,  /Vtce,  Q.  C,  and  Littler  appeared 
for  the  respondent. 

The  particular  points  supported  by  the  evidence, 
and  upon  which  the  decision  is  founded,  had  lefer- 
ence  to  the  influence  exercised  over  Irish  voters, 
extensive  treating,  colourable  employment  of  voters, 
and  general  lavish  expenditure. 

Taking  the  evidence  referred  to  in  the  judgment^ 
Terry,  an  attorney,  who  had  been  retained  by  the 
respondent's  legal  agent,  said : 


I  kept  no  woeaaaim  natal  after  the  eleetioB,  vdifli  I 
to  make  pajmaat.  I  am  not  aware  that  I  paid  aaj 
nntll  after  the  deotion.  I  asked  the  gentlemen  who  at- 
tended the  diflbrent  eonunitteea  to  att«nd  and  aee  tiie 
partiea  who  applied  for  payment.  I  did  not  deriaa  nsf 
meana  of  checking  the  aoooonts  while  they  were  numimf. 
That  waa  left  to  the  difllamit  oommittees.  I  believe  lu. 
Kitcheman  aent  several  notes  stating  that  persons  were  to 
be  paid.  It  was  in  the  form  "  PkMse  pay  so-aad-ao  bd 
mnch."  [Shown  note].  I  believe  that  to  be  Mr.  Kiteka* 
man's  handwriting,  ibelieve  I  paid  all  moneys  that  yoa 
find  in  the  list.  I  had  a  clerk  who  sat  with  a  voting  list 
before  him,  and  everybody  was  aaked  partiealarly  if  thcgr 
were  voters.  There  were  pnblie-houae  bille  seat  in,  k& 
theae  I  aent  Mr.  Little,  with  the  exception  of  one  for  two 
amall  caaka  of  beer  that  the  clerks  had  on  the  day  of  elaotkn. 
The  pavments  I  made  were  for  canvassing,  messengexs. 
clerks,  he.  The  canvassers  were  paid  6«.  a  day.  Some  of 
them  were  only  paid  5».  I  don't  know  what  the  armage* 
menta  were,  or  when  made.  I  did  not  employ  a  aiagia 
canvasser  myself.  I  believe  most  of  them  hod  been  em- 
ployed before  the  5th  Nov.,  and  they  were  generally 
employed  by  the  gentlemen  who  attended  at  the  varioas 
conunittee-rooma.  Oanvasa  books  were  made  ont  befcna  I 
was  engaged.  I  had  them  pnt  into  a  different  fonn,  and 
from  time  to  time  took  zeporta  of  what  was  doing. 
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One  item  of  the  bill  paid  by  this  witness  was  the 
following :  Refreshment  supplied  at  the  Hirp  of  Erin 
from  the  6th  Not.  :  6th  Nov.,  13  gallons  best  ale,  2s. 
per  gallon,  ordered  by  Jeremiah  Byan ;  8th  Nov., 

27  gallons  ale,  at  2s.  per  gallon,  brc«d,  cheese,  and 
tobacco,  order^  by  Jeremiah  Ryan ;  Sunday,  Nov.  8, 

28  gallons  at  2s.  per  gallon,  and  bread,  cheese,  and 
tobacco,  ordered  by  Jeremiah  Ryan  and  T.  Lyons.'* 
l%ere  were  a  great  many  entries  of  that  sort  on  the 
bill,  which  stated  that  the  refreshments  were  **  un- 
limited," and  the  total  was  48/.  18s.  7<L 

Samuel  Abel  gave  the  following  evidence.  He 
Mid: 

I  am  the  landlord  of  the  Equity  Inn.  A  oonunittee  was 
Ikeld  at  my  honse  for  Mr.  Bipley.  Befreahmont  was  sap- 
pUad  to  that  committee.  I  have  sent  in  an  aooonnt  of  it 
aU.  It  iraa  made  out  by  wife.  I  oan't  read  or  write.  Xheae 
aeooonte  (prodnoed)  are  in  bar  handwritin^p.  I  told  them 
not  to  snpply  any  refreshments  during  the  three  days  of 
the  election.  The  committee  was  composed  of  voters  and 
non-Toters,  and  was  in  the  charge  of  Mr.  J.  Q.  Hntohinson, 
nbo  warned  me  not  to  sap^  any  refreshments  on  the 
polling  or  nomination  days,  and  none  was  supplied  by  me. 
Bmke  was  vioe-chairman  of  the  committee,  and  wrote  down 
all  tbeaamee  that  had  caavass-books  in  a  oook  of  his  own. 
On  the  Saturday  ni«ht  before  the  election  I  paid  him 
aooonling  to  his  book.  From  first  to  last  I  paid  this  man 
SI.  IQi.,  bat  I  gave  him  upwards  of  301.  for  the  other  can- 
vassers. The  people  who  came  got  anything  to  drink  in 
TSMon.  I  gave  Syan  21.  on  the  Monday  before  the  eleotieoi, 
2L  on  the  Wednesday,  and  21.  on  the  Saturday.  He  said 
he  could  not  go  about  among  the  voters  without  expense. 
He  had  to  go  to  Shipley  and  Tudsey.  He  was  to  go  into 
paUiislioiiBes,  and  use  his  inftwenoe  for  the  election.  He 
sidd  he  could  not  go  without  money,  and  I  didn't  tell  him 
what  to  do  with  it.  There  were  nineteen  or  twenty  can- 
at  my  house.    My  aocoont  amounted  to  SOU 


In  cross-examination  he  said  he  had  paid  the 
money  out  of  his  own  pocket,  but  expected  to  be 
repaid,  and  that  about  half -past  nine  o'clock  on  the 
morning  of  the  polling-day  the  committee  sent  him 
word  they  were  starved  out,  and  he  let  them  have  a 
quart  of  whisky. 

On  re-examination,  he  said  : 

The  men  who  had  the  whisky  were  non-voters.  They 
wexe  conunitteenken.  I  had  seen  them  at  my  place  before. 
Tliey  were  not  Toters  that  I  know  of.  They  were  an  Irish 
committee,  managed  for  themselves,  and  would  not  have  an 
EBgUahman  in  the  room.  I  don't  Imow  whether  Hiey  were 
voters  or  not.  They  might  and  they  might  not.  Fat  B^an 
sad  Burke  api>ointed  tne  Irish  committee.  They  picked 
their  own  canrassers.  Burke  returned  the  names  of  the 
ctavassers  in  books,  and  I  paid  them  as  he  called  them  out. 
The  men  were  some  of  them  engaged  five  weeks,  and  so  far 
as  I  know  worked  all  the  time. 

Mrs.  Abel,  the  wife  of  the  last  witness,  said : 

I  made  ont  the  accounts  for  the  canvassers  for  my  hus- 
band. My  daughter  made  out  the  account  for  the  r^resh- 
ments.  On  the  day  of  the  polling  my  husband  was  in  the 
town  oH  day.  I  had  charge  of  the  house  all  day,  and  gave 
out  no  refreshments  free ;  for  my  husband  had  told  me  all 
must  pay  for  what  they  got.  I  gave  Fat  Byan  21.,  because 
he  came  to  me  and  said  the  committee,  who  were  about 
for^  in  number,  wanted  something  to  eat,  and  I  gave  him 
SL  to  provide  something.  I  did  it  on  my  own  account.  He 
did  not  tell  me  the  men  had  been  working,  but  I  supposed 
it  was  so.  I  belieye  they  would  have  made  a  disturbance  if 
I  had  not  given  them  something  to  eat.  It  was  about 
eleven  o'clock  when  I  gave  the  21.  They  had  made  no  dis- 
turiiaaoe  before  that.  I  have  never  had  the  2Z.  back,  and 
never  asked  for  it.  I  was  glad  to  get  rid  of  them.  I  had 
seen  Byan  many  a  time.  The  men  wanted  some  money : 
they  would  not  break  their  work  without.  All  that  got 
money  had  canvassing  books,  and  used  to  go  out  and  can- 
vass, or  i)retend  to  do  so.  I  remember  Byan  and  Burke 
coming  to  my  husband  on  the  14th  STov.  for  more  money. 
He  had  to  go  and  get  it  for  them. 

Kitcheman  was  called  for  the  defence,  and  he 
stated: — 

In  the  early  port  of  the  contest  I  was  engaged  five  nights, 
but  latterly  eveir  night.  I  engi^ed  most  of  the  rooms.  I 
was  never  asked  what  rent,  nor  did  I  make  any  specific 
axrongements  as  to  what  was  to  be  charged.  Nowing  was 
at  first  said  to  the  landlords  as  to  refreshments.  After- 
wards the  chairman  made  applicatioDS  to  get  refresh- 
ments for  the  committee  and  canvassers.  None  of  the 
committee  were  paid  as  canvassers  at  this  time.  They  were 
workinr  men  who  devoted  themselves  to  Mr.  Bipley's  ser- 
vice. I  knew  that  tbey  had  canvass  books  in  all  except  the 
Irish  districts,  and  there  we  could  not  get.  So  far  as  I 
knew,  those  men  were  honestly  and  actively  canvassing  for 


Mr.  Bipley.  The  applications  wem  verbal.  I  spoke  to  Mr. 
little,  and  asked  if  it  was  legal  that  the  men  who  were 
working  night  after  night  shomd  have  s<»ae  refreehment 
at  the  we&ly  meeting.  He  eventually  told  me  that  it 
was  quite  legal  to  give  the  canvassers  refreshments 
at  the  weekly  meeting  when  they  were  giving  the 
roBolt  of  their  canvass,  and  the  difficnlly  was  how  to  give 
them  it  without  their  being  abused.  We  had  some  discus- 
sion in  the  committee  on  the  sufatject,  and  came  to  tiie 
conclusion  that  we  must  put  it  into  the  hands  of  Ihe  chair- 
men of  the  committees  to  see  that  nothing  but  reasonable 
refreshments  were  given  to  the  committees  and  the  can- 
vaasers.  I  told  the  var&oos  ohairmenof  the  sub-committees 
that  decision.  I  told  them  that  refreshmsnts  might  be 
allowed  to  canvassers,  but  that  they  must  either  pay  it  or 
give  a  note  to  the  landlord  for  reasonable  Tefreshment.  I 
said  it  must  only  be  in  the  oomndttee-room  and  in  the 
committee  meeting.  In  some  instances  I  did  not  know 
enough  of  the  chairmen  to  trust  them,  and  I  si)Oke  to  the 
landlord  and  UAd  him  to  see  that  there  was  no  excess  gone 
to.  So  fax  as  I  knew  theve  was  no  instance  in  my  want  in 
which  such  inatructiona  wsn  not  given  either  to  the  chair- 
man or  to  the  landlord.  Alderman  M.  Dawson  was  the 
chairman  of  our  central  ward  committee.  He  asked  me  to 
take  his  post  whm  he  was  not  able  to  come.  Up  to  the 
time  of  Mr.  Terry's  appointment  I  paid  tiie  accounts  in  my 
ward.  "We  found  we  could  not  get  any  Englishman  to  go 
and  canvass  in  the  lower  districts  of  our  ward,  which  are 
inhabited  by  Irishmen  chieflv.  At  that  time  we  had  very 
few  if  any  Irish  on  any  oi  our  committees.  I  became 
acquainted  with  Jerry  Byan  through  Marshol  Hanby,  a 
messenger  to  our  committee.  He  (J.  Syan)  said  he  thought 
it  was  too  bad  ICr.  Bipley  could  not  go  to  a  meeting  without 
being  disturbed.  Bemre  that  time  Mr.  Bipley  bad  tried  to 
hold  a  meeting  of  Irish,  but  no  good  came  of  it,  and  it  was 
broken  up  through  great  disturbance.  I  took  Byan  to  Mr. 
Little  in  the  first  instance.  After  that  I  saw  him  in  one  of 
our  committee  rooms.  I  saw  he  was  knocking  about  among 


his  countrymen  trying  to  get  them  to  listen  to  Mr.  Ripley. 
He  said  something  about  seme  efaenlan,  and  about  lur. 
little,  and  that  lur.  Little  did  not  encourage  him  ae  be 
shonla  be.  I  went  and  told  Mr.  Little  that  I  had  myself 
tried  to  canvass  the  Irish,  and  been  seised  and  taken  to  the 
Catholic  priest.  I  seggested  the  employment  of  Byan  and 
a  few  more  to  go  among  the  Irish.  Mr.  Little  said  he  had 
no  faith  in  paid  canvassers.  I  pwwsed  it  on  him,  and 
eventually  he  did  consent  to  my  employing  some  to  go 
among  the  Irish  jMople  to  go  from  ward  to  vnurd  to  try  to 
induoe  their  countrymen  to  vote  for  Mr.  Bipiay,  and  give 
him  aheaxing.  Igave  l^n  the  sane  instructions  that  Ihave 
told  you.  Nothing  was  said  about  his  neutralising  the  Irish 
votes,  but  he  sulmdtted  the  names  of  certain  persons  who 
should  be  employed  like  himself.  He  said  there  were  many 
of  his  eountrvmen  who  were  upon  prinoiple  holding  aloof,  but 
that  he  could  get  them  to  vote  for  Mr.  Bipley  if  they  voted 
at  all.  One  of  these  men  was  named  Cane,  and  otiliers  were 
Lawley,  Holy,  Bowen.  Lamb,  and  Shelley.  Th^  all  lived 
in  diflnrent  parte  of  toe  borough.  I  met  than  at  the  Junc- 
tion afterwards,  and  told  them  I  wanted  them  to  advocate 
Mr.  Bij^ey's  daims,  and  to  get  hi]p  a  hearing  amongst  the 
Irish.  They  said  they  should  want  some  expenses,  but  I 
said  that  I  would  do  no  dishonouzable  act  in  getting  Mr. 
Bipley  into  the  House  of  Commons,  and  I  gave  them  a 
sovereim  as  wages.  I  employed  Covne  afterwards.  I  met 
him  at  Blake's  vaults  after  tne  Irish  meeting.  He  said  it 
vna  a  great  shame  about  that  meeting,  and  that  he  would 
assist  us  in  getting  up  the  register,  so  that  we  might  call 
another  meieting  oy  circular.  He  asked  to  be  informed 
what  Mr.  Bipley's  opinions  were  about  Ireland,  and  I 
introduced  him  to  that  gentleman  at  the  Victoria  Hotel. 
After  hearing  Mr.  Bipl^  he  said  he  was  satisfied,  and  I 
then  said  that  he  and  Byan  should  manue  the  whole 
borough  as  far  as  the  Irish  went.  My  expenmtnre  vros  not 
for  the  East  ward  alone,  but  for  the  whole  borough.  Coyne 
wanted  21.  for  wages  and  I5«.  for  personal  expenses,  and 
said  that  Mr.  Arnold,  of  the  liberal  Electoral  Association, 
had  offered  him  2Z.  15«.  and  as  much  expenses  as  he  liked; 
but  I  said  that  I  would  have  nothing  to  do  with  expenses 
and  ofliared  hun  SI.  15«.  a-week.  We  had  the  names 
of  KiUoil,  ILurshall  Hanby,  a  messenger,  Mr.  D'Aroy. 
and  another  among  them.  In  addition,  we  had  sevexal 
that  B}-an  employed  in  the  last  ten  days.  Coyne 
and  others  never  told  me  that  they  wanted  the 
money  to  spend  amongst  their  countrymen.  Lamb  once 
said  it  was  expensive  going  about,  but  I  said  I  had  nothing 
to  do  with  that.  As  uur  as  I  know  no  sums  were  choi^^ 
agunst  Bipley  except  what  was  worked  for.  AU  the  sums 
chai^^ed  were  for  services  rendered,  and  nothing  else.  I 
never  saw  drinking  going  on  extcansively  atl&ny  of  the 
imblio-houses.    I  never  gave  or  authorised  anything  being 

f' ven  to  influence  a  vote.  I  cautioned  every  person  who 
paid,  and  told  them  they  must  not  vote  or  they  would  get 
into  trouble.  I  never  gave  or  promised  them  anything 
after  the  election.  I  never  witnessed  any  drurkcnness 
going  on,  nor  did  I  see  cans  of  ale  took  iuto  the  committee 
rooms,  as  stated.  The  averajre  of  committeemen  who 
attended  would  be  from  twenty-five  to  thirty.  Voters  and 
non-voters  all  worked  alike.  No  person  was  admitted  who 
was  not  a  committeeman.  I  gave  instructions,  as  also  did  the 
chairman  of  ooch  committee,  that  no  person  woiild  be  ad- 
mitted who  was  not  a  member.    No  authority  was  ever 
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fiTen  for  guch  an  amount  of  drink  am  had  been  charged  for 
y  the  landlord  of  the  Harp  of  Erin  and  other  places.  I  did 
not  aee  that  large  quantity  of  drink  oome  in.  Circulars  were 
issued  cautioning  men  in  the  committee  rooms  as  to  Toting 
if  they  receired  any  moHey.  I  got  2011.  from  Mr.  Little, 
501.  from  Mr.  Dawson,  and  1851.  from  Mr.  Lougee  ;  which  I 
either  paid  over  myself  or  gare  to  Syon  to  pay  himself,  and 
the  wages  of  the  canyassers. 

In  addition  to  this  it  -was  admitted  by  Mr.  Ripley, 
the  respondent,  that  the  election  had  cost  him  7200^, 
and  it  -was  proved,  as  stated  in  the  opening  of 
counsel,  that  the  committee-room  expenses  were 
1907iL  184.  SdL;  messengers,  clerks,  canvassers, 
&c.,  1978^  Us,  Sd;  and  miscellaneous  expenses, 
226L  58,  Id,.  Also,  no  accoimts  had  been  sent  in 
pursuant  to  sect.  4  of  26  Vict.  c.  29.  That  Act 
states  that  a  detailed  account  of  the  expenses  of  an 
election  is  to  be  given  within  two  montiis,  together 
with  all  bills  and  vouchers  relative  to  the  election. 
The  local  agent  on  this  occasion  had  acted  in  defiance 
of  that  Act,  and  had  sent  in  what,  in  the  heading 
of  it,  purported  to  be  a  detailed  account  of  the 
expenses,  but  there  was  not  a  single  bill  or  voucher 
accompanying  it. 

The  other  material  facts  will  appear  from  the 
judgment. 

An  argument  was  addressed  to  the  learned  judge 
on  the  meaning  of  the  word  '*  corruptJy,"  as  rogarded 
the  canvassing  of  the  Irish. 

Price,  Q.  C,  said :  I  apprehend  that  what  you 
have  to  be  satisfied  of  is  that  Mr.  Bipley,  by  him- 
self, or  by  some  person  acting  on  his  behalf,  deter- 
mined to  break  the  law  for  the  purpose  of  getting 
TOtes.  Your  Lordship  will  rememl^r  that  in  the 
case  of  Cooper  t.  Slade  (6  H.  of  L.  Cas.  746)  Mr. 
Justice  Willes,  when  the  case  was  before  the  House 
of  Lords  on  appeal  from  the  Exchequer  Chamber, 
gave  a  definition  of  the  word  corruptly.  He  says, 
'*  It  is  not  so  much  the  designation  of  the  offence  as 
it  is  that  if  a  person,  a  candidate,  or  any  person  on 
his  behalf,  knowingly  does  a  thing  which  is  contrary 
to  law."  Knowingly  does  a  thing  which  is  contrary 
to  the  law,  that  is  Mr.  Justice  Willes'  interpre- 
tation ;  it  must  be  done  directly  with  a  view  to  use 
improper  influence  over  the  voter.  I  see  that  in  a 
case  that  was  before  Mr.  Justice  Blackburn  the  other 
day  he  adopted  Mr.  Justice  Willes's  interpretation. 
I  will  now  turn  to  the  second  section,  which  speaks 
of  a  certain  person  doing  certain  things  *^  in  order  to 
induce  any  voter  to  vote  or  refrain  from  voting." 
The  Act  did  not  intend  to  put  down  paid  canvassing. 
It  neither  intended  to  put  down  volunteered 
nor  paid  canvassing.  All  the  restriction  with 
regai^  to  paid  canvassing  now  is  the  penalty 
which  attaches  to  it.  If  a  paid  canvasser 
chose  to  vote  that  was  no  business  of  the  can- 
didate ;  he  could  not  be  made  amenable  to  the 
law  unless  it  was  found  that  it  was  a  colourable 
payment  not  to  canvass,  but  to  vote.  If  he  was 
right  in  saying  that  the  statute  was  not  intended  to 
put  down  paid  canvassing,  let  them  look  care- 
fully to  see  what  it  was  intended  to  put  down. 
What  the  statute,  he  apprehended,  intended  to 
put  down  was— paying  a  roan  to  use  his  in- 
fluence with  another  to  induce  liim  to  refrain  from 
voting.  Otherwise  it  would  really  mean  that  paid 
canvassing  was  illegal.  Thouf^h  everybody  might 
wish  to  sec  that  put  down,  be  did  not  think  his  Lord- 
ship would  give  it  that  construction.  [Mabtik,  B.— 
I  do  not  think  that  is  the  meaning  of  the  sec- 
tion. If  the  evidence  is  true  thnt  there  being  a 
number  of  voters— Irish  voters—whom  it  was  de- 
sirous to  obtain  the  support  of,  and  money  was 
given  to  four  persons  to  exercise  their  influence 
upon  those  persons  to  refrain  from  voting,  it  seems 
to  me  to  come  within  the  Act  of  Parliament — within 
the  very  words  of  the  statute.  I  think  it  is  quite 
different  from  canvassing ;  paying  an  individual  for 
the   purpose  of   inducing  oUiers  to  refrain  from 


voting  is  a  different  thing  from  giving  him  money 
for  his  labour  in  order  that  ho  may  by  such  per- 
suasions as  aro  lawfuljinduce  a  person  to  vote.]  A 
canvasser  is  perfectly  entitled  to  ask  a  voter  not  to 
vote  against  his  candidate.  A  canvasser  might 
lawfully  say,  if  you  cannot  vote  with  us.  do  not 
vote  against  us.  Was  there  ever  a  person  who  can- 
vassed a  constituency  who  had  not  said,  if  you  do 
not  vote  with  us  I  hope  you  will  not  vote  against  ns  ? 
Every  candidate  in  the  kingdom  would  do  that. 
What  the  statute  meant  to  put  down  was,  the  gi  V^fiT 
a  person  a  specific  sum  of  money  to  get  a  man  not 
to  vote.  However,  he  might  hire  twenty  or  one 
hundred  canvassers,  and  if  he  wished  to  secure  hie 
election  he  would  naturally  hire  those  whom  he 
thought  possessed  the  most  influence  with  those 
whose  favour  they  desired  to  win.  If  that  waa 
legal,  what  more  had  been  done  in  this  case  ?  The 
only  difference  was  that  the  influence  was  to  be 
used  on  a  particular  cla^s  in  the  town.  With  re- 
gard to  that  class,  it  was  clear  that  they  formed  in 
every  large  town  a  party  who  refused  to  go  with 
their  fellow-citizens  in  political  and  religious  ques- 
tions of  the  day — ^refused  to  go  to  the  same  meet- 
ings, and  work  in  the  same  committees.  Was  there 
anything  illegal  in  hiring  canvassers  who  it  was 
thought  would  have  influence  with  such  a  class? 
At  first  sight  it  might  appear  to  be  a  gift  to  an 
individual  to  induce  another  to  vote,  but  the  moment 
it  was  seen  what  they  were  hired  for— the  moment 
it  was  seen  that  they  were  paid  in  the  bona  fide 
belief  that  work  was  being  done,  that  belief  did  not 
exist  Kyan  was  supposed  to  have  a  good  deal  of 
influence  with  his  countrymen ;  he  organised  those 
committees.  They  were  told  that  those  who  can- 
vassed for  Mr.  Ripley  should  be  paid  for  it.  Apart 
from  the  question  as  to  whether  those  were  voters, 
and  were  therefore  corrupted  so  far  as  their  own 
votes  were  concerned,  he  contended — apart  from  the 
question  whether  the  man*s  individual  vote  was 
bought  or  not — that  those  paid  canvassers  were 
recognised  and  sanctioned  by  (>veiybody,  and  that 
in  the  peculiar  circumstances  of  this  borough  it  was 
a  perfectly  legitimate  expenditure  to  hire  canvassers 
to  canvass  the  votes  of  the  party  in  question. 

Martin,  B.— This  is  a  petition  presented  by  four 
gentlemen,  who  allege  that  Henry  William  Ripley 
was  by  himself  and  other  persons  guilty  of  bribery, 
treating  and  undue  influence,  and  that  by  so  doing  he 
was  incapacitated  to  be  elected  as  member  of  Par- 
liament, and  his  election  was  void,  and  I  am  of 
opinion  that  he  was  incapacitated  to  be  elected  and 
that  his  election  is  void,  upon  the  ground  that  he 
was  guilty  of  treating,  and  I  can  arrive  at  that  con- 
clusion upon  the  evidence  of  the  witnesses  in  his 
own  behalf.  And  if  I  had  to  decide  this  case  on  the 
evidence  of  Mr.  Kitcheman,  and  upon  the  evidence 
of  Samuel  Abel,  and  on  the  evidence  of  Samuel 
AbeFs  wife,  I  should  arrive  at  the  same  conclusion, 
and  I  am  quite  satisfied  on  the  evidence  of  these  three 
witnesses  examined  by  the  respondent  that  his 
election  was  absolutely  void,  and  that  he  was,  upon 
their  evidence  merely,  guilty  of  treating  within  the 
meaning  of  this  Act.  Now  this  proceeding  is  under 
the  authority  of  an  Act  of  Parliament  which  I  hold 
in  my  hand  which  was  passed  in  the  course  of  the 
last  year,  and  I  think  it  extremely  desirable  that  all 
persons  should  understand  what  is  the  real  raeanini^ 
of  the  enactment  of  this  Act  of  Parliament.  An 
Act  of  Parliament  is  to  be  read  according  to  its 
natural  meaning ;  and  it  is  not  to  be  read  according 
to  the  custom  of  the  boroughs  of  Yorkshire  or  what 
may  take  place  at  elections  of  which  I  know  nothing 
except  from  the  learned  counsel's  statement,  but  it 
is  to  be  read  according  to  th&  words  which  are  con- 
tained in  the  Act  of  Parliament,  and  their  ordinary 
and  natural  meaning ;  and  persons  must,  wheth^ 


MAGISTEATES'  CASES. 


389 


Bradford  Election  Petitiok. — No.  I. 


or  not  it  is  difficult  to  bear,  submit  to  the  Act  of 
Parliament.  If  they  will  carry  on  elections  in 
defiance  of  the  Act  of  Parliament  they  must  take 
the  consequences  of  it ;  and  it  is  not  because  it 
may  be  difficult  to  carry  on  an  election  in  a  town 
like  Bradford  or  any  other  town,  and  follow  the 
law,  that«  therefore,  the  law  is  to  be  superseded  or 
eet  aside,  for  the  law  must  be  obeyed.  As  I  meant 
to  say  at  a  future  period  of  my  judgment,  in  my 
opinion  Mr.  Ripley  might  as  well  have  taken  this 
721  ILj  which  is  returned  as  his  expenses,  and  thrown 
it  down  the  nearest  court  in  Bradford  than  to  have 
spent  it  in  the  manner  he  has  done.  It  is  utterly 
useless,  and  no  election  on  the  present  system  can 
possibly  stand  by  such  expenditure.  The  law — the 
Act  of  Parliament  to  which  I  refer^enacts  that 
where  it  is  found  by  the  report  of  the  judge  that 
bribery  has  been  committed  with  the  knowledge  and 
consent  of  the  candidate  such  candidate  shall  be 
incapacitated  to  serve  in  Parliament.  In  my  opinion 
there  is  no  evidence  before  me  which  would  be 
sofficient  to  satisfy  me  that  Mr.  Ripley  has  com- 
mitted any  act  against  the  clause  of  the  Act  of  Par- 
liament. But  the  effect  of  this  clause  is  this,  that 
if  the  candidate  himself  or  persons  about  him 
commit  bribery,  the  resnlt  is  that  he  is  incapacitated 
from  being  elected.  From  that  moment  his  status  as 
a  candidate  is  gone;  it  is  as  much  gone  as  if  he 
were  an  alien,  and  could  not  be  elected  at  all.  The 
whole  of  the  votes  of  the  borough  would  not  carry 
his  election ;  because  the  law  says  a  man  that  is 
guilty  of  bribery  is  effectually  disqualified  from 
being  a  candidate.  His  status  is  gone,  and  he  cannot 
be  elected.  And  this  section  imposes  upon  such  a 
candidate  very  serious  disabilities.  He  cannot  be 
registered  as  a  voter,  or  vote  at  any  election  in  the 
kingdom.  He  is  incapable  of  holding  any  office 
under  the  Municipal  Corporation  Act.  He  is  inca- 
pable of  holding  any  judicial  office,  and  of  acting  as 
a  justice  of  the  peace,  and  he  is  incapable  of 
sitting  in  Parliament  for  a  period  of  seven  years 
—  and  that  is  the  consequence  of  a  candi- 
date committing  bribery,  to  the  extent  of  one 
single  vote.  That  is  the  law  which  is  not  to  be 
altered  and  set  aside  by  saying  it  is  hard  law  and 
difScult  to  be  followed,  and  has  not  been  followed 
in  this  county  hitherto.  But  the  section  upon 
which  the  present  petition  is  founded  is  the  46th, 
and  it  refers  to  the  annexed  section  of  a  former  Act 
of  Parliament,  and  although  these  two  sections  alto- 
gether substantially  enact  that  if  a  man,  either  by 
direct  agency  or  agency  other  than  direct,  by  the 
act  of  himself  or  bv  an  agent  for  whom  he  is  respon- 
sible, be  guilty  of  bribery,  treating,  or  exercising 
undue  influence,  he  is  incapacitated  from  being 
elected;  and  what  I  mean  to  give  my  judgment 
upon  IS  what  has  been  most  clearly  established  before 
me,  that  Mr.  Ripley  was  by  his  agents  guilty  of 
treating  within  the  meaning  of  those  two  clauses  of 
those  two  Acts  of  Parliament,  and  that  the  opera- 
tion of  those  clauses  is  sufficient  to  disqualify  him 
from  being  elected.  That  is  the  matter  upon  which 
I  propose  to  give  my  judgment,  and  the  case  might 
have  been  decided  before  this,  for  the  whole  of  the 
material  evidence  in  the  case  might  have  been  dis- 
posed of  in  a  couple  of  hours  on  Tuesday  instead  of 
keeping  us  to  the  middle  of  Friday.  It  is  the  sim- 
plest case  that  by  any  possibility  can  be.  The 
evidence  on  the  subject  is  as  short  as  possible,  and 
if  the  evidence  had  been  confined  to  two  keepers  of 
a  public-house,  by  calling  Kitcheman  and  Samuel 
Abel  and  his  wife  the  whole  matter  might  have 
been  ended  in  fewer  hours  th&n  we  have  occupied 
days.  What  is  the  evidence  of  this  treating? 
I  will  take  it  from  ^he  respondent  himself.  It 
is  provctd  there  were  open  in  this  town,  by  persons 
for  whom  it  is  admitted  Mr.  Ripley  was  responsible, 
158  pubUc-houses.    That  is  the  beginning  of  it— 


that  these  were  open  in  this  town  in  Mr« 
Ripley's  behalf  and  by  persons  for  whom  it  Is 
admitted  he  is  responsible.  I  am  now  speaking 
of  a  statement  submitted  to  me  by  one  of  the  coun- 
sel for  the  respondent.  The  statement  is  that  in  43 
of  those  there  were  no  refreshments,  but  that  there 
were  115  public-houses  opened  in  this  town  in  which 
refreshments  were  supplied.  The  learned  counsel 
for  the  respondent  has  said  that  those  refreshments 
were  supplied  to  people  who  had  done  work,  but  the 
evidence  is  directly  to  the  contrary.  The  evidence 
is  to  the  effect  that  voters  were  admitted  to  those 
committee-rooms — the  farce  was  gone  through  of 
putting  down  thdr  names  ^as  conmiitteemen,  and 
refreshments  were  furnished  to  them,  whether  voters  . 
or  non-voters.  That  is  the  evidence  of  the  case,  and 
not  the  statement  of  the  learned  coimsel  for  the 
respondent.  Mr.  Kitcheman  says :  '<  I  spoke  to  the 
landlord  or  landlords,  and  told  them  that  reasonable 
refreshments  were  to  be  furnished  to  the  committee^ 
but  I  hoped  they  would  take  care  that  no  excessive 
expense  was  gone  through."  This  is  the  statement 
of  it,  and  so  far  from  proving  that  this  expense  for 
refreshment  was  to  be  furnished  to  those  persons 
who  are  supposed  to  do  work,  it  does  directly  the 
contrary.  His  directions  are  that  the  refreshments 
are  to  be  furnished  to  the  committee,  and  he  told 
the  persons  that  no  unnecessary  expense  should  be 
incurred.  What  does  Mr.  Samuel  Abel  say  ?  Samuel 
Abel  says  there  was  a  committee  at  his  house.  He 
says,  "  All  the  people  there  were  to  get  anything  in 
reason  irithout  paj  ing  for  it."  That  is  his  account  of 
that  matter,  and  his  wife's  evidence  this  morning 
was  exactly  to  the  same  effect.  She  told  a  story 
with  respect  to  2L  which  she  stated  came  out  ot  her 
own  pocket.  I  do  not  attach  any  consequence  to 
that ;  but  it  is  proved  by  this  witness  that  the  public- 
houses  weie  open  for  refreshments,  and  that  refresh- 
ments were  to  be  afforded  to  the  persons  who  came 
there,  whether  voters  or  non-voters — to  all  who  were 
admitted  to  the  room,  with  the  caution  that  it 
should  not  be  excessive,  but  that  it  should  be  reason- 
able. That  is  the  evidence  on  behalf  of  the  respon- 
dent. Whatsays  the  Act  of  Parlament?  The  Act 
of  Parliament  states— it  is  a  long  clause,  and  I  have 
no  doubt  it  was  a  clause  prepared  with  the  view  of 
these  matters  being  discussed  by  a  committee  of  the 
House  of  Commons ;  and  in  all  probability  unless 
this  tribunal  had  existed  this  clause  would  not  be 
shaped  in  the  manner  in  which  it  is,  but  would 
be  framed  for  meeting  every  possible  case — *'  That 
every  candidate  who  at  an  election  shall  credit, 
give,  or  provide,  or  cause  to  be  given  or  pro- 
vided, or  shall  be  accessory  to  the  giving  or  provid- 
ing, or  shall  pay,  wholly,  or  in  part,  any  expenses 
incurred  for  any  meat,  drink,  entertainment  or  pro- 
vision, to  or  for  any  person,  in  order  to  be  elected,  or 
for  the  purpose  of  corruptly  influencing  such  person^ 
or  any  other  person  to  give  or  refrain  from  giving 
his  vote,  or  on  account  of  such  person  having  voted 
or  refrained  from  voting,  shall  be  deemed  guilty  of 
the  offence  of  treating."  Now,  suppose  I  were  to  hold 
that,  from  the  evidence  I  have  just  read,  Mr.  Ripley 
did  not  by  those  persons  admitted  to  be  his  agents 
do  any  of  these  acts  corruptly,  as  I  believe  Mr. 
Justice  Willes  has  put  the  true  construction  on  the 
word  corrupt,  namely,  '^  a  tbing  wilfully  done  and 
known  to  be  against  the  law."  I  don't  know  what 
could  be  said  by  any  person  to  arrive  at  a  con- 
clusion that  those  public-houses  were  not  open  for 
the  purpose  of  persons  going  there  and  obtaining 
meat  and  drink  not  to  be  paid  for  by  them  but 
by  the  candidate.  I  would  really  waste  words  to 
explain  it  further,  for  it  is  just  about  as  plain  a  case 
as  by  possibility  can  exist,  and  to  anyone  who  un- 
derstands the  meaning  of  an  Act  of  Parliament 
that  section  was  just  as  fairly  contravened  by  the 
conduct  of  Mr.  Ripley  and  the  persons  he  employed 
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^  SB  it  is  possible  to  contravene  an  Act  of  Parliament. 
That  is  the  ground  on  which  I  give  my  opinion.    I 
viil  not  and  do  not  mean  to  go  into  the  imaginary 
cases  Mr.  Price  has  referred  to.    I  have  no  doubt 
irbatever  that  if  there  was  a  candidate  who  came  to 
a  town  and  called  his  friends  and  su^qKWters  toge- 
ther for  the  purpose  of  discussing  the  election  and 
gave  a  dinner  that  would  be  no  treating   at  all. 
What  is  that  compared  to  a  public-house  being 
thrown  open  ?    It  has  no  resemblance  to  it — ^not  the 
•li^^test.    This  case  fails  as  clearly  under  the  Act 
of  Parliament  as  by  possibility  a  case  can  fall.    It 
is  therefore  on  that  ground  that  I  am  of  opinion, 
and  shall  certify  to  the  Speaker,  that  Mr.  Bipley  was 
not  duly  elected,  but  that  his  election  was  void  by 
reason  of  his  having  been  guilty  of  treating  in  the 
cousse  of  this  election.    But  I  should  do  wrong  if 
I  did  not  call  attention  to  another  matter  which 
has  occurred  in  the  course  of   these  proceedings. 
There  is  an  Act  of  Parliament  (26  Vict,  c  29)  which 
was  passed  in  the  year  1868.    That  Act  of  Parlia- 
ment was  passed  for  the  purpose  of  endeavouring  to 
prevent  corrupt  practices  in  the  Section  of  members 
of  Parliament,  and  enacts  in  the  plainest  possible 
language  that  within  two  months  after  the  election 
a  detaUed  statement  of  the  election  expenses  in- 
curred shall  be  furnished  to  the  returning  officer, 
and  delivered  to  him  with  the  bills  and  vouchers 
xdating  thereto.     Now  what  has  been   done   in 
this   case   is  in  direct   disfiance   of  that  Act   of 
Parliament.    It  had  been  said  that  the  bills  and 
Touchers  were  not  sent   in  because  the  managing 
clerk  had  said  that  it  was  not  necessary  to  do  so. 
Is  it  possible  that  a  gentleman  can  stand  up  here 
and  say  that  no  conclusion  should  be  drawn  against 
his  client,  when  his  managing  agent  goes  directly 
against  an  Act  of  Parliament  in  that  respect  ?    If 
the  counsel  for  the  petitioners  had  rested  his  case 
simply  upon  that,  and  had  proved  merely  that  no 
bills  or  vouchers  had  been  sent  in,  I  should  have 
called  upon  the  respondent  to  prove  the  legality  of 
every  item  in  the  accounts.  My  in^reseion  is  that  a 
primA  facie  case  would  then  have  been  established 
— it  would  indeed  have  made  a  prima  facie  case 
against  any  person,  and  I  myself  would  have  been 
prepared  to  draw  the  strongest  inference  from  the 
acts  of  the  person  who  so  conducted  himself — who 
had  gone  directly  against  the  Aet  of  Parliament — 
an  Act  which  was  made  for  the  express  purpose 
of  endeaTOuring  to  obtain  purity  of  election  in  this 
kingdom.    I  have  spoken  already  about  treating, 
but  I  will  just  read  what  the  items  were  which 
were  sent  in  on  the  part  of  Mr.  Bipley.    I  find 
tiiere  is  put  down  for  committee-rooms  and  ex- 
penees  1997/.   18s.  ScL     I  will  take   the  analysis 
wfaidi  was  given  in  detail  by  the  learued  counsel 
for  the  petitioners,  and  it  consisted  in  this :    He 
stated  that  it  was  1900L  odd,  but  I  see  that  it 
was  returned  as  1997^  18s.  8d,  and  that  was  for 
oommittee-rooms  and  eiq>enses;  of  this  7/.  8s.  6dL 
was  for  the  hire  of  rooms ;  that  exclusive  of  that 
the   refreshments    amounted   to    118/.,   but   that 
refreshments  and  rooms  mixed  up  together  come 
to  805/.,  and  that  the  balance  of  the  account  was 
for  xniscellaneons  items,  and  so  oa.    Well,  here  is 
an  election  which  took  place,  where,  as  I  have  said, 
there  were  upwards  of  115  public-houses  in  which 
refreshments   were    given,    and  the   payment  of 
which  amounted  to  1997/L  18s  BcL     Is  it  to  be 
supposed  that  any  election  could  stand  upon  such 
an  expenditure  as  this?     It  is  utterly  impossible 
that  it  could  do  so.     Then  I  see  there  is  put 
down    for     messengers,    clerks,    and    canvassers 
1978/.  lis.  2<L,    but  who   are   those   canvassers? 
It  seems  there  are  a  number  of  Irish  voters  in 
this    town,    and    with    tlie  view    of  persuading 
them    that    Mr.   Bipley   was    a    proper    person 
to    be   elected    a    member  of    Parliament  men 


were  put  on  as  canvassers  to  do  that,  and  to 
secure  their  votes.    Here  is  an  account  of  some  of 
those  who  are  called  canvassers.  It  is  the  list  which 
was  handed  in  by  Mr.  Joseph  Gibson.    There  was 
Poole,  Geary,  Freeman,  and  others,  who  were  paid 
10/.  15s.    Then  there  is  another  list,  in  which  Luby, 
Daniels,  Midgley,   Durkin,  Gallagher,  and   other 
Irish  names  ace  included,  and  those  men  were  paid 
5s.,  10s.,  or  1 JL,  as  the  case  might  be.    There  is  next 
the  Beckett  Arms  lot,  and  others,  and  does  any 
person  say  that  my  eyes  could  be  closed  to  all  this? 
That  this  canvassing  was  a  mere  doak  I  have  no 
doubt.    It  was  nothing  more  than  a  mere  pretence 
of  canvassing  for  the  purpose  of  giving  those  per- 
sons money  to  secure  their  votes.    It  is  not  neces- 
sary for  me  to  say  anything  further  than  this,  that 
to  my  mind  it  was  a  mere  pretence,  a  mere  cloak, 
as  it  were,  to  secure  those  Irish  votes,  and  whatever 
might  have  been  permitted  by  the  House  of  Com- 
mons, you  may  depend  upon  it  that  such  conduct 
as  this  will  not  impose  upon  the  judges  who  are 
now  the  persons  to  try  it.    I  have  stated  that  the 
entire  expenditure  is  put  down  as  7211/.,  and  I  oer- 
tainly  have  an  impression  that  no  election  will  joaitfy 
such  an  expenditure  as  that.    That  alone  would 
make  a  case  sufficient  to  call  for  an  explanation  as 
to  how  such  a  large  sum  of  money  had  been  spent. 
That  there  are  people,  too,  who,  to  secure  ele^on. 
are  willing  to  expend  7200/.,  is  clear  enough,  but  I 
declare  to  them  Uiat  they  might  just  as  well  throw  * 
their  money  down  the  nearest  coaJ-pit  as  have  their 
election  conducted  on  such  a  system  as  that.    They 
mi^t  just  as  well  stand  in  the  middle  of  the  street 
and  ask  every  person  to  take  a  5/.  note  for  his  vote. 
There  is  no  more  use  in  doing  such  a  thing  as  that 
than  there  would  be  in  throwing  their  notes  into  the 
sea  or  into  the  fire.    Such  an  expenditure  never 
could  stand,  and  I  may  say  that  I  never  did  in  the 
course  of  my  experience  arrive  at  a  more  dear  con- 
clusion than  that  Mr.  Bipley,  by  his  agents,  has 
contravened  the  section  of  the  Act    It  will  there- 
fore be  my  duty  to  declare  him  not  duly  elected, 
and  to  report  that  to  the  Speaker.    With  respect  to 
the  other  matters  which  I  may  be  called  upon  to 
report— first,  as  to  whether  any  corrupt  practioea 
have  been  canied  on  with  the  knowledge  and  con- 
sent of  tilie  candidate,  under  the  44th  section  of  the 
Act — I  shall  report  that  no  such  corrupt  practioes 
have  been  proved  to  have  been  committed  within  the 
knowledge  of  Mr.  Bipley.    Then,  as  to  the  names 
of  those  who  have  been  guilty  of  corrupt  practiou, 
and  I  find  tiiey  are  several  in  number,  I  shall  letum 
the  names  of  those  only  who  upon  their  own  evi- 
dence were  so  guilty.  I  will  oot  return  the  names  of 
any  person  except  those  who  by  their  own  statement 
were  guilty  of  those  corrupt  practices.    The  tfalfd 
return  I  shall  have  to  make  will  be  whether  oer- 
rupt  practices  prevailed  in  the  bcwoogfa  to   the 
extent  stipulated  in  the  Act     I  think  they  have 
not  prevailed  in  the  sense  understood  by  iie  Aet 
What  I  understand  is  this,  that  there  was  tieatiBg 
going  on,  but  I  believe  it  was  confined  to  a  part 
only  of  the  borough,  and  I  shall  take  care  to  report 
that  fact.    I  muat  say,  too,  that  there  is  no  evi- 
dence of  any  gross  intoxication  or  gross  dmnken- 
ness  being  carried  on  daring  the  election,  but  what 
was  done  was  that  the  committee-rooms  were  open, 
and  that  every  person  who  was  supposed  to  be  a 
voter  could  partake  of  any  refreshments,  that  is, 
any  reasonable  refreshments,  at  the  expense  of  Mr. 
Bipley.    I  therefore  shall  not  report  that  extensive 
and  corrupt  practices  prevailed  within  the  booDOO^ 
at  this  election. 

GiffanL-^Yova  lordship  will  allow  costs. 

Mabxin,  B.— The  costs,  of  course,  wiU  follow 
the  result 
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BRADFORD  ELECTION  PETITION.— No.  2. 

Jan.  28,  29,  am/  30, 1868,  and  Feb.  1, 1869. 

Bribery  —  Treating  —  Undue  influence  —  Moaning  of 
^^fredy  '*— 2%«  opening  of  pubUc-houees— 17  j- 18 
T  icL  c,  102,  88.  4, 12,  and  28. 

It  18  the  policy  of  the  law  that  a  mtm  dttmldexerciM  the 
franchise  fredy ;  and,  therefore,  if  undue  pressure, 
whether  it  be  bribery,  treating,  or  oppression,  be 
hrouaht  to  influence  his  vote  the  vote  becomes  bad 
If  this  influence  be  widespread  and  general  it  vitiates 
the  election  by  virtue  of  the  common  taw,  irretpective  of 
particular  Acts  of  Parliament. 

The  opening  of  public-houses  in  the  sense  to  avoid  an 
election  must  he  a  systematic  opening  for  the  purpose  of 
giving  r^reshment  to  voters,  the  supply  being  limited 
by  the  discretion  of  the  landlord  as  to  what  is  a  rea- 
sonable supply.  Where,  therefore,  rooms  in  public- 
houses  were  hired  for  certain  days  for  committee  pur- 
poses, and  at  other  times  used  for  other  purposes  of  the 
ordinary  character,  and  in  no  way  connected  with  the 
election,  it  was 

Held,  that  this  was  not  an  opening  of  the  public-houses 
for  the  purpose  of  treating. 

To  make  the  doing  of  an  act  corrupt,  it  must  be  done 
with  an  evil  mind,  with  the  Knowledge  that  it  is 
wrong,  and  with  evil  feelings  and  evil  intentions. 

A.,  a  strong  partisan,  spoke  toB.  about  his  vote,  who  said 
he  intended  to  give  it  to  C.  A.  said  he  could  persuade 
iim  that  D,  was  the  best  man,  asked  him  to  come  and 
talk  it  over  at  a  public-house,  and  gave  him  some 
beer: 

Held  to  be  neither  bribery  nor  treating,  as  not  being  a 
corrupt  act,  but  a  natural,  ordinary,  and  common 
thing  which  the  ordinary  course  of  life  leads  to  be 
done. 

Large  numbers  cf  voters  came  to  S.,  an  agent  of  the 
respondent,  at  a  public-house,  and  said  that  the  other 
side  was  treating  largely.  S.  Hiereuvon  told  the  land- 
lady to  give  them  some  beer  to  keep  them  quiet : 

Held,  that  this  was  not  treating,  inasmuch  as  it  weu  not 
a  vebtntary  eomq)t  act,  but  an  act  donermder  pressure. 

Sixty  persons  were  furnished  with  refreshments  in  the 
committee-rooms  of  one  ward  where  1400  votes  were 
polled  on  each  side.  It  was  sworn  that  these  persons 
were  engaged  in  the  actual  business  of  the  election,  and 
that  no  one  received  rtfreshments  who  was  not  so 
engaged: 

Held,  that  the  giving  of  this  refreshment  was  iwt  a  cor- 
rupt but  an  innocent  act,  because  it  was  not  given  with 
the  evil  intention  of  influencing  votes. 

Sect.  4  of  17  tr  18  Viet,  c  102,  defines  treating,  and 
rntys  that  any  candidate  guilty  iy  himself  or  his  agents 
^corruptly  influencing  any  person  by  such  means  shall 
be  liable  to  a  penalty  of  50L,  and  that  the  person 
corryptly  accepting  the  treating  shall  be  incapable  of 
voting.  Sect.  28  declares  the  giving  of  refreshnents 
to  voters  on  the  days  of  nomination  and  polling  to  be 
illegal,  and  that  the  person  so  offending  shall  be  liable 
io  a  penalty  o(  4Qs. : 

HekL  that  an  offence  committed  against  the  provisions  of 
the  ith  section  would  vitiate  an  election,  and  that  an 
offence  committed  against  the  provisions  of  the  2Srd 
is  iOegal,  but  would  not  vitiate  an  election. 

If  numey  is  given  to  a  man  before  an  election  to  induce 
him  to  vote  or  refinin  from  voting,  it  is  ipso  facto 
bribery,  and  has  the  effect  of  disqualifying  the 
candidate  for  being  elected.  But  if  the  money  is 
given  after  the  man  has  voted,  it  must  be  iftrnvn  to 
have  been  given  corruptly. 

This  was  a  petition  against  the  return  ot  Mr. 


Forster,  and  alleged  bribery,  treating,  and  undue 
influence.  The  other  candidates  were  Mr.  Miall 
and  Mr.  Ripley. 

Price,  Q.  C,  and  Waddy  appeared  for  the  peti- 
tioners; and 

BaUantine,  Serjt.,  Sargood,  Serjt.,  and  Pope  for  the 
respondent. 

It  being  the  opinion  of  the  learned  judge  that 
the  evidence  of  bribery  was  beneath  contempt,  that 
allegation  need  not  be  noticed  in  this  report. 

As  to  treating,  the  following  is  a  summary  of  the 
eTidence  with  reference  to  one  house,  the  Bobin 
Hood :— Poole,  before  the  municipal  election,  saw 
from  twenty  to  thirty  people  there ;  beer  was  girea 
to  the  company,  and  no  one  paid  for  it ;  Mr.  Dracup 
paid  5t.,  and  Poole  bdng  denounced  as  a  Ripleyite 
had  to  leave  the  room.  Freeman,  before  the  muni- 
cipal election,  saw  beer  brought  in  by  half  gallons 
for  forty  or  fifty  who  did  not  pay.  After  the 
municipal  election  he  got  beer  daily,  and  was  not 
asked  to  pay.  Voters  and  non-Toters  all  drank. 
He  had,  however,  seen  Mr.  Mortimer,  a  MialUte, 
pay  for  the  company.  One  house  against  which 
the  witness  Poole  gave  evidence  was  the  Shamrock ; 
and  Mrs.  Hill,  the  landlady,  said,  **0n  Friday 
before  the  election  her  husband  told  Stephenson 
that  people  kept  saying  it  was  a  dry  mess,  and  they 
wanted  sometiiing  to  drink."  Stephenson  said, 
*'  Well,  do  what  you  can  with  them."  They  served 
beer  to  both  voters  and  non-voters,  and  kept  an 
account  for  it.  The  beer  was  supplied  both  in  the 
committee-room  and  tap-room.  Some  of  the  men 
paid  for  the  beer,  and  some  did  not  They  took  the 
money  when  it  was  offered,  when  it  was  not  they 
put  it  down.  On  the  polling-day  some  ham  sand- 
wiches came  to  the  house.  Didn't  know  who 
supplied  them,  nor  the  man  who  brought  them. 
There  were  above  100  people  in  the  house  on  the 
polling-day.  The  sandwiches  were  given  to  all 
who  asked  for  them.  Two  basketf uls  were  brought. 
Bach  basket  would  hold  100  or  200  sandwiches. 
The  sandwiches  were  taken  into  the  committee- 
room  and  some  into  the  bar.  Both  voters  and  non- 
voters  were  in  the  house. 

On  the  same  subject  Wade  said  that  refreriiments 
were  prohibited  for  voters  as  such.  He  thought 
those  actually  working  might  get  refreshments  to 
prevent  their  having  to  go  home  and  break  their 
work. 

Mabtin,  B.  :  Your  idea  was  that  it  must  be  given 
without  any  view  of  influencing  the  vote? — Yes. 

By  Price :  This  was  in  reference  both  to  the  4th 
and  the  28rd  sections  of  the  Act.  My  impression 
was  that  where  refreshment  was  for  the  work  of 
an  election,  and  to  prevent  a  voter's  interruption  in 
the  work  it  might  he  given.  The  tickets  were  only 
asked  for  by  the  South  Ward,  as  they  thought  it 
would  be  a  convenient  way  of  working. 

Poll  clerks,  he  said,  had  refreshment.  [MAinxi^ 
B.—By  poll  clerks  you  mean  clerks  whether  en- 
gaged in  the  poll  booth  or  not,  who  were  engaged 
in  making  calculations  about  the  poll?]  les. 
[Mahtin,  B.  :  I  understand  you  come  to  the  con- 
clusion that  the  Act  did  not  prohibit  the  giving  of 
refreshments  to  those  who  were  actually  engaged 
in  work  ?  And  you  honestiy  acted  on  that  bcSief  ?] 
—Yes. 

Lockwood  Stephenson,  examined  by  BaBantine 

said: 

I  obtained  tbe  UU  fimn  Mn.  HilL  I  mentioned  it  to  tb« 
■ecretary  >nd  the  ward  ohainnan,  and  they  stated  that  the 
amount  was  exoeesive  for  beer,  and  it  was  ol^eoted  to  rerj 
mnch,  and  it  was  considend  that,  looking  to  the  time  we 
bed  been  there,  and  the  trouble  we  gave,  that  we  shonld 
paj  more  for  the  ro<»n.  That  was  the  case.  Nothing  was 
supplied  there  with  a  view  to  treat  anybody. 
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By  Price; 


I  was  one  of  the  Tioe-cluurmen.  I  engaged  the  room  at 
2«.  6d.  a  night.  We  were  ten  nights  there.  That  was  what 
she  charged.  It  woe  our  central  committee>room.  Seeing 
we  have  made  most  use  of  the  rooms,  and  as  it  was  a  larire 
room  and  a  larger  house,  we  gave  her  the  extra  money.  We 
did  net  tell  her  that  we  intended  to  do  so  before  the  election ; 
but  the  week  before  the  election  she  complained  of  it  being 
a  very  dry  aURBur.  Many  of  the  committee  were  labouring 
men,  and  stood  in  much  need  of  refreshments.  We  had 
many  complaints  from  Mr.  and  Mrs.  Hill.  I  mentioned 
this  to  our  secretary,  and  Mr.  Beaumont,  and  said  the  pres- 
sure had  been  put  on  in  White  Abbey  by  the  opposite  party, 
and  we  had  been  turned  out  of  one  place  because  we  were  so 
dry.  I  foresaw  we  were  losing  ground  in  consequence,  and 
on  the  Friday  ni^ht  I  told  the  committee,  and  I  told  them 
to  give  it  occordinar  to  their  discretion.  I  thought  a  few 
cans  of  beer  would  make  no  difference.  The  persons  we 
were  losing  were  voters.  They  were  to  supply  voters  and 
non-voters.  We  were  reoeivincr  oomplaints  from  all  oar 
canvassers  every  day. 

Ballantine,  Serjt,  for  the  respondent.  As  to  the 
public-house  committee  rooms,  so  long  as  there  were 

Sublic-houses  they  would  afford  the  only  accommo- 
ation  for  meetings  of  that  kind.  Refreshments 
were  furnished  at  62  public-houses.  Their  solicitor 
had  instructed  them  as  to  the  construction  of  the 
Act,  that  if  refreshments  were  not  supplied  for  the 
purpose  of  influencing  votes  there  was  noUiing 
committed  against  the  law  and  he  (^Ballantine) 
was  not  sure  but  that  if  he  had  been  asked 
he  would  have  concurred  in  that  opinion.  What 
was  the  question  of  fact  his  Lordship  had  to 
decide  ?  There  were  two  matters  to  be  determined 
— "  Was  the  act  done  intentionally  ?"  He  admitted 
it  was.  The  next  was—"  Was  it  done  for  the  pur- 
pose of  corruptly  influencing  the  Toters  ?"  That 
was  a  fact  that  his  Lordship  would  haye  to  find. 
There  was  nothing  in  his  Lordship's  judgment  to 
militate  against  the  view  he  (BaSantine)  had 
taken  of  this  case.  [Mastxk,  B.^I  intend  to 
invite  you  both  to  consider  what  is  the  real 
meaning  of  the  word  corrupt.]  I  intended  to 
deal  with  it  ex  concessu  that  "  corruptly"  might  mean 
something  more  than  attached  to  a  criminal  matter. 
[Martin,  B.— I  will  tell  you  what  is  passing  in  my 
mind.  There  are  certain  facts  proved,  and  there  is 
nodoubt  that  "  corruptly  "  governs  the  entire  of  the 
section.  Well  then,  the  matter  I  have  to  consider 
is  what  those  facts  are  and  satisfy  my  mind  they 
exist.  I  have  endeavoured  to  get  you  both  to  tell 
me  M'hat  are  the  facts  you  consider  established,  and 
then  I  shall  ask  you  both  to  tell  me  what  you  mean, 
what  you  think  is  meant  by  the  Legislature,  by  the 
word  ''  corrupt,"  and  how  far  the  facts  which  are 
established  come  within  its  meaning.  I  will  be  glad 
if  you  will  confine  yourself  to  it,  and  it  is  upon  that 
my  judgment  will  turn.]  I  have  no  hesitation  in 
saying  that  were  I  to  give  my  own  unqualified 
opinion,  were  I  called  upon  to  advise  in  a  matter  of 
this  kind,  I  should  say  that  corruptly  must  mean 
something  more  in  a  penal  Act  of  Parliament  than 
a  mere  voluntary  act,  a  mere  doing  on  purpose  what 
is  known  to  be  wrong.  [Martin,  B. — What  do  you 
suppose  "  corrupting  "  means  in  an  indictment  for 
perjury?]  With  a  motive  of  crime.  In  every 
indictment  for  perjury  there  are  two  words  used, 
"  wilfully  "  and  "  unlawfully."  [Martin,  B.— Both, 
and  therefore  I  say  that  when  you  find  the  word 
"corrupt"  in  an  Act  of  Parliament  of  this  kind 
it  must  mean  a  person  doing  something  that  he 
knows  to  be  wrong,  and  intends  to  be  wrong. 
Would  you  go  so  far  as  this — that  if  in  an  in- 
dictment of  perjury  it  were  established  that  a 
man  appeared  as  a  witness,  and  that  he  know- 
ingly and  intentionally  gave  evidence  of  a  fact  con- 
trary to  what  he  knew  was  the  fact,  gave  false 
evidence,  and  it  was  established  that  it  was  a  mere 
wanton  piece  of  conduct  of  his,  and  that  he  had  in 
his  mind  really  no  design  either  to  favour  the  person 
on  whose  behalf  he  gave  evidence,  or  to  injure  the 


person  against  whom  he  gave  it — would  you  say 
that  was  not  corrupt  ?]  I  should  say  that  man^ 
under  those  circumstances,  is  answerable  for  the 
natural  inference  from  any  act  he  committed,  but  if 
he  could  clearly  prove  that  he  did  not  do  it  with 
any  wrong  intention  it  was  not  corrupt.  There  is  in 
the  17  &  18  Vict.  c.  102,  s.  23,  a  direct  prohibition  of 
providing  refreshments  on  account  of  a  voter  having 
polled,  and  there  the  word  "  corrupt"  is  not  to  be 
found.  I  think  it  clear  that  an  indictment  under  the 
section  referred  to  must  contain  the  term  "  corrupt," 
otherwise  it  was  demurrable  and  liable  to  be  quashed. 
[Martin,  B.— You  may  take  it,  unless  Mr.  Price 
alters  my  opinion,  that  the  doing  of  an  act  prohibited 
by  the  2drd  section  would  not  affect  an  election ;  it 
must  be  within  the  4th  for  the  purpose  of  doing  it ; 
it  would  be  an  illegal  act,  but  would  not  vitiate  the 
election.]  In  the  23rd  section,  where  the  word 
"  wilful "  is  used,  the  penalty  is  40s, ;  in  the  other 
case  the  penalty  is  50/. ;  and  there  the  word  "  cor- 
ruptly" is  used.  That  shows  there  must  be  a 
difference  between  the  words.  But  supposing  your 
Lordship  should  think  the  two  words  the  same,  the 
word  "  wilful "  must  be  governed  by  the  woids 
"influencing  a  vote."  He  then  proceeded  to 
vindicate  the  intention  which  prevailed  in  the 
ordering  of  refreshments  on  the  polling  day.  It 
was  thought  that,  looking  to  the  amoimt  of  treat- 
ing that  was  going  on  on  the  other  side,  and 
the  necessity  of  having  a  large  number  of  persons 
at  work  watching  what  was  done  from  the  earliest 
hours,  it  was  desirable  tliat  refreshments  should  be 
provided  for  them,  and  that  being  on  consultation 
deemed  to  be  quite  legal,  it  was  determined  to  get 
the  tickets  printed  and  used.  He  thought  that  the 
judgment  in  the  Liclifield  case  showed  that  Mr. 
Justice  Willes  had  somewhat  departed  from  his  view 
in  the  case  of  Cccper  v.  Slade, 

Price,  in  reply,  for  the  petitioners. — Your  Lord- 
ship threw  out  what  was  passing  in  your  Lordship's 
mind  as  to  the  analogy  that  might  be  drawn  in 
respect  of  an  indictment  for  perjury.  In  the  first 
place,  I  do  not  think  it  is  quite  a  true  analogy,  be- 
cause I  can  well  understand  that  there  may  be  » 
meaning  in  which  the  word  coiruptly  may  be  used 
with  reference  to  a  highly  criminal  offence,  and  the 
way  in  which  it  is  used  in  reference  to  an  offence 
of  this  kind,  which,  although  an  offence  against  the 
statute,  is  not  in  a  strict  sense  a  criminal  offence. 
It  is  followed  by  certain  consequences,  I  will  not  say 
of  a  highly  penal  nature,  because  the  result  is  only 
that  the  candidate  is  disqualified  from  sitting  for 
that  city  or  borough  during  that  Parliament. 
[Martin,  B. — And  a  penalty.]  And  a  penalty,  no 
doubt.  I  will  take  the  word  corruptly  as  used  in  a 
perjury  indictment.  My  opinion  is  that  the  use  of 
the  word  corruptly  is  that  it  means  very  little  more 
than  Air.  Justice  Willes  says  that  it  means  in  this 
statute.  I  believe  it  is  used  in  no  other  sense  than  as 
an  equivalent  for  a  wilful  and  wicked  contravention 
of  the  law  by  perjury.  [Martin,  B. — If  you  add  the 
words  wicked  and  wilful  you  are  quite  right ;  tiy 
it  with  "  wilful "  alone.]  There  is  authority  on  that 
point.  As  far  as  I  can  make  out  the  word  falsely 
must  be  used  in  the  indictment  for  perjury,  but  the 
word  wilful  would  be  sufficient  without  the  word 
corruptly,  because  the  word  wilful  would  show 
a  determination  on  the  part  of  the  person,  but 
the  word  wilful  must  be  used  to  prevent  the 
possibility  of  the  defendant  being  able  to  say, 
"I  made  a  mistake,"  a  mere  error  of  judgment^ 
mere  want  of  recollection.  [Martin,  B.  called 
attention  to  the  fact  that  in  Russell  on  Crimes  it  was 
stated  that  the  statement  must  be  made  that  the 
defendant  swore  wilfully  and  corruptly  and  also 
falsely.]  The  word  falsely  must  be  used  to  pre- 
vent it  being  said  it  was  a  mistake,  and  then  when 
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the  vord  "vilfal"  is  added  I  do  not  think  ma- 
liciously and  corruptly  carries  it  any  farther. 
Supposing  a  man  had  no  malice  against  an  indi- 
Tidoal,  and  came  deliberately  and  swore  that  which 
was  false,  it  was  equally  an  offence  which  the  law 
would  put  down — whether  he  did  it  maliciously  or 
not  the  law  had  nothing*  to  do  with.  False  must  be 
there,  because  that  was  the  essence  of  it ;  what  was 
wanted  to  be  shown  was  that  the  men  did  it  de- 
liberately. The  charge  to  a  jury  generally  was 
that  they  must  be  satisfied  that  the  prisoner  took 
a  false  oath  and  did  it  deliberately;  a  judge 
would  not  say  that  a  jury  must  be  satisfied  that 
the  prisoner  did  it  corruptly.  As  to  the  use 
of  the  word  "corruptly"  in  election  matters,  the 
first  statute  in  which  it  occurred  was  2  Geo.  2, 
e.  24.  After  reading  the  definition  of  the  word 
*'  corrupt"  from  that  Act,  he  referred  to  that  of  Mr. 
Justice  Willes.  [Martin,  13. :  Mr.  Justice  Willes 
was  speaking  not  of  treating  but  of  bribery.]  The 
word  *'  corruption"  means  the  same  thing  whether 
applied  to  giving  a  bribe  or  a  glass  of  drink. 
[Mastin,  B. — The  Legislature  treats  them  as  dif- 
ferent things.  The  Act  shows  that  money  given  to 
a  man  before  he  gave  his  vote  would  constitute  a 
crime,  but  in  the  case  of  money  given  after  the  man 
has  given  his  vote  it  must  be  done  corruptly— done 
with  a  bad  mind.]  It  had  reference  not  to  the 
animus  of  the  person  doing  the  act  but  that  they 
should  not  pervert.  TMabtin,  B. — That  is  not  the 
meaning  of  it.]  In  Cooper  v.  SUtde,  it  was  conceded 
on  all  hands,  that  Sir  F.  Slade  paid  the  expenses  in 
the  honest  belief  that  it  was  a  legal  act,  and  acting 
under  the  advice  of  counsel.  The  question,  how- 
ever, was  bound  to  be  not  what  he  thought  legal, 
but  what  he  did.  The  definition  of  Mr.  Justice 
Willes  on  that  case  was  correct — that  the  wilfully 
doing  an  act  which  was  forbidden  by  the  statute 
was  the  corrupt  doing  of  it.  The  construction 
was  plain,  that  Mr.  Wade  could  not  pretend  for 
a  single  moment  that  the  refreshment  tickets  were 
legal.  The  23rd  section  makes  it  an  offence  to  give 
these  refreshments,  aod  the  person  so  offending 
shall  forfeit  the  sum  of  40s.  But  the  4th  section 
makes  the  candidate  responsible  for  the  offence  of 
treating,  and  therefore  the  28rd  section  makes  it 
an  illegal  act,  independent  of  the  candidate  alto- 
gether ;  but  it  does  not,  if  that  act  is  done,  remove 
from  the  candidate  the  liability  to  have  his  election 
voided  by  reason  of  his  having  through  his  agents 
corruptly  treated.  The  4th  section  hits  not  the 
person  who  does  the  act,  except  through  his  agents, 
the  23rd  hits  the  person  who  gives  the  refreshment, 
and  says  if  you  give  this,  whatever  be  the  penalty 
to  the  candidate,  you  shall  yourself  be  subject  to  a 
penalty.  I  say  that  does  not  relieve  the  candidate 
from  the  4th  section,  which  embraces  everyday 
refreshments. 

Martin,  B.  then  said : — ^This  is  a  petition  entered 
by  two  gentlemen,  Mr.  Storey  and  Mr.  Gamett, 
which  prays  that  it  may  be  determined  that  Mr. 
Forster  was  not  duly  elected  or  returned  at  the 
election  which  took  place  last  November.  I  have 
no  doubt  the  petition  is  one  which  has  been  taken 
from  a  form  kept  at  the  office  from  which  it  pro- 
ceeded, and  it  charges  all  manner  of  possible  offences 
against  that  candidate  which  would  affect  his  seat. 
The  first  eleven  allegations  in  this  petition  are 
founded  upon  the  first  head  of  the  2nd  section  of 
the  Stat.  17  &  18  Vict.  c.  102.  The  12th  is  founded 
upon  the  4th  section  of  that  Act  of  Parliament.  In 
my  opinion  the  decision  of  this  case  depends  upon 
that  last  section ;  and  the  question  will  be  whether 
or  not  it  is  proved  to  my  satisfaction  that  Mr.  Fors- 
ter has  violated  the  provisions  of  the  4th  section  of 
that  Act  of  Parliament.  The  residue  is  directed  to 
undue  inflaence,  of  which   here  is  no  evidence  at 


all.  [His  Lordship  reviewed  the  evidence  of  bribery » 
and  said  it  was  beneath  contempt.  He  continued  :J 
The  case  resolves  itself  into  a  case  of  whether  there 
has  been  undue  influence  within  the  meaning  of  this 
4th  section.  Now  it  seems  to  me  that  the  learned 
counsel  who  last  addressed  me  misapprehends  the 
law,  and  it  is  a  very  desirable  thing  that  the  law 
should  be  understood.  The  law  is  that  voters  should 
exercise  their  franchise  freely,  that  is  the  expression 
that  is  to  be  found  in  all  the  law  books.  And  the 
meaning  of  "  freely  "  is  that  a  man  upon  whom  the 
Legislature  has  conferred  the  elective  franchise 
should  exercise  his  own  judgment  and  arrive 
at  a  conclusion  which  of  the  candidates  he 
honestly  believes  is  the  best  person  to  represent 
the  borough  in  Parliament.  Whom  he  is  to  vote 
for  ought  to  be  determined  by  the  man's  own  judg- 
ment, and  no  influence  ought  to  be  brought  to  bear 
upon  him  at  all.  And  the  policy  of  the  law  and 
the  theory  of  the  law  is  that  the  man  upon  whom 
the  elective  franchise  is  conferred  should  judge  for 
himself  which  candidate  is  the  preferable  candidate, 
and  give  his  vote  accordingly.  But  influences  are 
brought  to  bear  upon  men,  and  we  cannot  help  it. 
There  are  influences  which  are  called  due  influences, 
and  other  influences  which  are  called  undue  in- 
fluences, and  the  law  has  endeavoured  to  punish  the 
use  of  undue  influences.  And  amongst  these  undue 
influences  there  are  bribery  and  treating,  and  op- 
pression, that  is  an  undue  or  improper  pressure 
put  upon  a  man.  But  if  any  pressure  is  put 
upon  a  man,  or  any  bribe  is  administered  to  a  man, 
no  matter  by  whom,  or  a  treat  is  given  to  a  man,  no 
matter  by  whom,  for  the  purpose  of  affecting  his 
vote,  the  effect  is  to  annihilate  the  man's  vote, 
because  he  give^  his  vote  upon  an  influence  which 
the  law  says  deprives  him  of  free  action ;  he  becomes 
a  man  incompetent  to  give  a  vote  because  he  has 
not  that  freedom  of  will  and  of  mind  which  the 
law  contemplates  a  man  ought  to  have  for  the  pur- 
pose of  voting.  But  that  affects  the  man  alone,  it 
don't  affect  the  candidate,  it  has  merely  the  effect 
of  extinguishing  his  vote,  and  if  there  was  a  scrutiny 
for  ascertaining  who  had  the  majority  of  lawful 
votes,  that  man's  vote  ought  to  be  struck  off,  but 
that  is  all  it  directly  operates  upon.  But  it  has 
been  long  held,  before  these  Acts  of  l^arliament  at 
all,  that  it  was  law — what  is  called  the  common  law 
of  the  land,  that  is,  not  created  by  Act  of  Parliament 
— that  bribery  and  imdue  influence,  and  undue 
pressure,  vitiate  an  election,  so  that  if  it  had  been 
proved  that  there  existed  in  this  town  bribery,  and  to 
a  very  large  extent,  that  it  came  from  unknown  quar- 
ters, but  that  people  were  bribed  right  and  left,  or  if 
it  could  be  proved  that  there  was  treating  in  all 
degrees,  that  houses  were  thrown  open  for  people  to 
get  drink,  not  knowing  from  whom,  then  the  common 
law  would  have  declared  that  election  to  be  a  void 
election,  because  it  was  carried  on  contrary  to  what 
the  principle  of  the  law  is.  It  is  not  pretended 
that  in  this  case  there  was  any  such  bribery,  or  any 
such  treating  as  at  common  law  would  have  affected 
the  election.  There  is  in  this  case  no  evidence 
whatever  of  that  general  treating,  or  that 
general  corruption,  which  would  lead  me,  or 
lead  anyone,  to  decide  that  the  election  was 
void  by  reason  of  the  general  common  law  of 
the  land.  And  therefore  the  result  is  that  for  the 
purpose  of  unseating  the  candidate,  and  declaring 
the  election  void,  it  is  essential  for  the  petitioners 
to  bring  him  within  the  enactment  of  the  Act  of 
Parliament,  which  says  that  if  a  person  commits 
the  acts  which  are  there  called  treating,  that  shall 
affect  his  seat,  and  deprive  him  of  the  status  of  a 
candidate.  It  is  for  the  petitioners  to  prove  that  in 
this  particular  case  Mr.  Forster  was  guilty  of  an 
act  contrary  to  the  4th  section  of  this  Act  of 
Parliament,  otherwise  his  seat  cannot  be  affected 
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It  might  be  that  votes  were  given  to  him  which 
upon  ft  scrutiny  would  be  struck  off;  it  may  be 
the  23rd  section  of  the  Act  of  Parliament  has 
been  violated,  but  there  is  nothing  in  that  23rd 
•ection  whatever  to  affect  his  seat  or  the  status 
of  the  candidate  who  can  only  be  affected  by 
reason  of  this  4th  section.  I  am  clearly  of 
opinion  that  the  argument  addressed  to  me  as 
to  the  23rd  section  of  the  Act  —  that  a 
penalty  was  incurred  by  what  was  done  in 
giving  refreshments  upon  the  polling  day,  con- 
trary to  the  23rd  section — ^has  no  operation  with 
regard  to  this  4th  section  except  in  so  far  as  the 
same  Act  is  evidence  that  may  be  used  to  establish 
the  position  that  something  was  done  by  Mr.  Forster 
which  contravenes  the  4th  section  of  this  Act. 
Therefore  the  question  comes  to  this,  has  that 
been  proved  to  have  been  done?  Now,  the  evi- 
dence upon  this  case  resolves  itself  into  two  periods. 
It  resolves  itself  into  what  was  done  previous 
to  the  election,  that  is,  previous  to  the  polling-day, 
and  what  was  done  upon  the  polling-day.  And  the 
evidence  is  perfectly  distinct  upon  these,  and  per- 
fectly plain.  But  Mr.  Price  has  stated  that  this 
case  is  analogous  to  the  case  against  Mr.  Ripley. 
But  in  reality  there  is  not  the  slightest  analogy  be- 
tween them.  The  case  against  Mr.  Bipley  was  that 
he  had  opened  public-houses  in  the  sense  in  which 
tha^  is  commonly  and  generally  undsrstood,  that 
they  were  public-houses  selected  by  him  or  by  his 
agents,  that  rooms  were  allotted  in  these  houses 
-where  people  went  every  night  if  they  liked ;  that 
a  messenger  was  put  at  &e  door,  or  some  person  for 
preventing  others  from  coming  there  than  persons 
in  some  way  connected  with  the  bouse,  and  the 
people  who  went  nightly  to  these  houses  went  there 
to  get  drink,  only  limited  by  this,  that  it  was  to  be 
given  in  reason,  and  that  it  was  not  to  be  given  in 
excess.  I  have  referred  to  the  evidence  this  morn- 
ing of  Kitcheman,  who  was  the  active  agent  in  the 
election  for  Mr.  Bipley,  and  he  tells  you  that  he 
was  the  person  who  opened  these  public-houses,  and 
that  his  direction  was  to  affoi^  refreshments  to 
persons,  but  to  afford  it  in  reason,  and  not  in  ex- 
cess. Now,  that  is  what  I  call  opening  a  public- 
house,  and  that  is  the  meaning  which  has  always 
been  attached  to  the  opening  of  a  public-house, 
whether  or  not  it  was  at  a  period  before  the  election 
— a  sort  of  open  house  for  voters  to  go  to,  and  there 
to  be  supplied  with  drink  at  the  expense  of  the  can- 
didate, at  the  will — ^you  may  say  at  the  discretion— 
of  the  landlord  or  of  the  landlady  as  to  what  might 
be  in  reason.  But  that  is  the  meaning  of  opening  a 
public-house,  and  the  meaning  in  which  that  word 
»  used  in  reference  to  an  election.  What  reference 
has  that  to  this  case  ?  Nothing  in  the  world.  You 
have  gentlemen  called  before  you— you  had  Mr. 
Wade,  upon  whom  no  imputation  could  rest — you 
had  a  number  of  gentlemen,  every  one  of  them 
chairmen  of  different  committees  in  the  ward,  upon 
whom  there  was  no  imputation  cast,  and  there  was 
no  cross-examination ;  and  they  swore  to  me  upon 
their  oath  that  the  use  made  of  public-houses  in 
regard  to  Mr.  Forster  and  Mr.  Miall's  election  is  as 
different  as  night  from  day  compared  with  the  case 
of  Mr.  Bipley,  and  that  what  was  done  was  that 
they  went  to  these  places  agreeing  for  the  use  of 
the  room  upon  the  nights  when  they  went  there— 
not  every  night,  but  merely  that  they  should  have 
these  rooms  upon  the  nights  of  the  general  meetings, 
when  they  went  to  these  places  to  address  persons. 
What  resemblance  has  tiiat  to  public-houses  opened 
in  Mr.  Bipley's  case  ?  It  is  not  the  same  thing  at  all. 
I  believe  by  the  evidence  of  Mr.  Wade  and  the 
others  that  it  was  a  hiring  of  rooms  for  the 
puipose  of  using  them  once  a  week  or  a  fort- 
night, but  during  the  remainder  of  the  day  of 
hire  tho  rooms  were  to  be  used  exactly  like  any 


other  rooms  in  the  public-houses.    Bills  of  Forster 
and   Miall  were   seen  in  the  windows   of    those 
public-houses,    and  persons  might  have  supposed 
that  tlie  qualification  of  the  houses  was  similar  to 
that  of  the  houses  taken  for  Mr.  Ripley,  but  the 
public-houses  as  opened  and  occupied  for  Messrs. 
Forster  and  Miall  were  as  different  from  the  public- 
houses  as  occupied  for  Mr.  Bipley,  as  it  was  possible 
one  thing  could  be   from   another,  and  the  only 
resemblance  was.that  they  were  called  public-houses. 
Therefore  I  dispose  of  that  by  saying  that  in  my 
judgment,  by  the  evidence  of  the  gentlemen  caUed, 
I  think  I  can  see  clearly  that  this  was  not  at  all  an 
opening  of  pubUc-houses  in  the  sense  in  which  an 
opening  of  a  public-house  at  an  election  means,  and 
which  was  proved  to  exist  in  Mr.  Ripley's  case  bj 
the  man  Kitcheman,  and  Samuel  Abd,  who  kept  a 
public-house,  and  by  his  wife,  that  is,  giving  a  room 
where  committees  may  meet^  where  other  persona 
go  and  axe  admitted,  where  drink  is  given,  and 
where  the  supply  is  free  to  them  during  any  night 
they  go  to  the  public-house.    So  much  as  to  that. 
I  then  have  to  inquire  whether  it  is  proved  that  Mr. 
Forster  has  done  anything.    Now  I  should  exces- 
sively regret  if  I  felt  myself  compelled  to  declare 
Mr.   Forster's  election   void,     because    from    his 
evidence,  and  the  evidence  of  Mr.  Wade,  and  the 
evidence  of  the  other  gentlemen  called.  I  am  satisfied 
that,  as  far  as  these  gentlemen  are  concerned,  this 
was  as  honest  an  election  as  ever  was  carried  mtu 
Mr.  Forster  has  sworn  upon  his  path  that  he   in- 
tended it  to  be  so ;  that  he  gave  directions  that  it 
should  be  so ;   that  after  he  became  a  candidate  he 
went  abroad,  and  that  upon  his  return  he  was  deter- 
mine tiiiat  the  thing  should  not  rest  merely  npon 
directions,  but  that  he  himself  would  personally 
investigate  what  was  going  on,  for  the  purpose  of 
preventing  illegality.    I  have  already  said  that  in 
my  judgment  this  case  depends  upon  one  section  of 
the  Act  of  Parliament.    I  have  stated  that  the  cases 
of  alleged  bribery  utterly  and  entirely  fail ;  but  it 
will  be  necessary  for  me  to  state  in  a  few  words 
what  I  believe  to   be   the  true  meaning  of   this 
Act  of  Parliament  with  regard  to  bribery.     Now 
bribery  is  an  utterly  different  thing  from  treating^.  I 
observe  that  my  brothers  Willes  and  Blackburn 
have  taken  occasion  in  the  judgments  they  have 
given— Mr.  Justice  Willes  in  throe,  and  Mr.  Justice 
Blackburn    in    one — to    state   their  views  as   to 
the   distinction    between    the  two   things.      Bii- 
bexy  is   the  giving  of   money;   it  is  useless   to 
go  into  the  varieties  of   offers   here,  but  it    is 
in  point  of  fact  giving  money  for  a  vote.     The 
enactment    is  that  every  person  who  shall  give 
any  money  to  a  voter  to  induce  that  voter  to  vote  is 
declared  to  commit  an  offence.    There  is  nothing 
hero  about  corrupt,  nothing  at  alL    It  is  the  simple 
giving  of  money  to  induce  a  voter  to  vote,  and  it  is 
declared  to  be  an  offence,  for  if  done  by  a  candi- 
date, or  by  a  person  for  whom  he  is  responsible,  the 
candidate  loses  his  status^  and  cannot  be  elected.    It 
says  that  every  man  must  know  that  it  is  an  unlaw- 
ful thing,  a  wrong  thing,  and  every  man  who  re- 
ceives a  bribe  must  know— at  least,  a  man  in  a  oer^ 
tain  condition  of  life  feels — that  it  is  doing  a  dis- 
honourable and  dishonest  thing.    But  there  the  Act 
of  Parliament  stops.    There  ii  nothing  about  cor- 
ruption in  it.    It  does  not  apply  to  the  mind  of  the 
man  who  offers  or  the  mind  of  the  man  who  takes. 
It  condescends  upon  the  fact  of  giving  money  to 
the  man  to  vote,  and  that  is  the  meaning  of  the 
Act  of  Parliament  as  shown  beyond  doubt  by  the 
next  two  lines,  which  go  on  to  say,  '*or  shall  cor- 
ruptly do  any  such  act  on  account  of  such  voter 
having  voted ;"  and  the  section  therefore  imposes 
two  distinctions  and  says— if  you  give  a  man  mon^ 
to  vote  before  an  election,  it  is  ipso  facto  bribloir 
him,  and  has  the  effect  of  disqualifying  the  caadi- 
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dxte  from  being  elected.  It  fortber  imposes  a 
penalty  upon  the  person  irko  receiyee  it.  But  if  the 
money  is  giyen  after  the  man  has  Toted,  you  must 
show  that  that  was  done  corruptly.  Now,  what  is 
the  exact  meaning  of  that  word  **  oomiptly?"  It  is 
difficult  to  tell ;  but  I  am  satisfied  it  means  a  thing 
done  with  an  eVil  mind— done  with  an  eyil  intention ; 
and  except  there  be  an  evil  mind  or  an  evil  inten- 
tion accompanying  the  act  it  is  not  corruptly  done. 
And  thus  when  the  word  coiruptly  is  used  it 
means  an  act  done  by  a  man  kiaowing  that 
he  ia  doing  what  is  wrong,  and  doing  so  with 
eril  feelings  and  evil  intentions.  I  think  it 
may  be  sjiSely  said  that  that  is  the  meaning 
of  the  word  "corruptly."  Now,  I  call  atten- 
tion to  the  2nd  section  of  this  Act  of  Parlia- 
ment for  the  purpose  of  explaining  what  in  my 
yiew  is  the  true  meaning  of  what  has  been  said 
by  Mr.  Justice  Willes.  The  man  does  not  liye 
who  has  a  higher  opinion  of  Mr.  Justice  Willes 
than  I  haye.  1  belieye  he  is  one  of  the  ablest 
lawyers  who  eyer  sat  upon  a  bendb.  But  he  was 
speaking  of  giying  money,  and  what  he  had 
directly  in  his  mind  was  bribing  in  the  sense  in 
which  I  haye  referred  it,  and  he  had  not  in  his 
consideration  at  all  the  4th  section  of  this  Act 
of  Parliament.  The  4th  section  is  to  be  read  as 
a  written  document,  and  meaning  is  to  be  giyen  to 
eyery  word  in  it,  and  its  meaning  is  that  which 
its  terms  naturally  and  fairly  import  And  except 
there  be  something  in  it  which  lesds  to  an  absurdity, 
of  which  there  is  nothing,  eyery  person  who  is 
called  upon  to  construe  the  Act  of  Parliament 
has  to  read  it  in  its  natural  and  ordinary  sense, 
and  just  as  any  man  of  a  good  education  should 
read  it.  And  this  is  one  of  tiie  first  rules  in  the 
construction  of  an  Act  of  Parliament — that  which 
is  the  embodiment  in  writing  or  print  of  the  will  of 
the  House  of  Commons,  the  House  of  Lords,  and 
tiie  Queen.  There  were,  therefore,  three  distinct 
bodies,  whose  wUl  was  contained  in  tiie  words 
of  the  Act  of  Parliament,  and  it  is  clear  if  you 
giye  weight  to  its  meaning  you  must  giye 
what  they  all  tl^ee  express.  And  it  is  idle 
to  talk  of  what  was  said  in  the  House  of 
Commons  about  striking  out  this  clause.  What 
I  know  is  only  what  the  Queen,  the  Lords,  and 
the  Commons  haye  expressed  in  writing  to  regu- 
late me.  I  haye  to  put  upon  all  the  words  of 
an  Act  of  Parliament  their  ordinary  and  natural 
meaning.  The  liberties  of  the  people  would  not  be 
worth  a  farthing  if,  instead  of  acting  in  this  way, 
you  were  to  inquire  what  was  said  in  the  House  of 
ConuBons,  and  what  was  done  there,  and  what  it 
was  intended  to  do.  It  is  quite  yain  and  silly  to 
put  forward  such  arguments  at  alL  Here  are  the 
words  of  which  I  am  to  giye  a  construction. 
[His  Lordshro  read  the  section.]  And  the  ques- 
tion which  I  haye  mainly  to  consider  is,  Is  it 
proyed  to  my  mind  that  Mr.  Forster  did  cor- 
ruptly giye  or  pay  expenses  for  meat  or  drink 
in  order  to  be  elected?  Well,  in  the  first 
place,  we  haye  the  positlye  omttt  of  him  that  he 
did  nothing  of  tiie  kmd,  and,  as  far  as  he  possibly 
could,  he  ayoided  it.  We  haye  the  oath  of  eight 
persons  who  were  the  chairmen  of  his  committees, 
who  swore  that  Mr.  Wade  haying  communicated 
instructions  to  them — I  am  speaking  of  what 
occurred  preyious  to  the  polling  day — ^they  acted 
honestly  and  bond  Jide  ^tpon  the  instructions 
giyen  to  them  by  Mr.  Wade  to  ayoid  doing 
anything  which  would  inyaUdate  the  election. 
One  and  all  of  them  swore  that  they  did  not 
do  it,  and  there  was  not  a  particle  of  cross- 
examination  for  the  purpose  of  insinuating  that 
the  learned  counsel  for  this  petition  entertained  the 
slightest  doubt  of  their  wonls.  These  men  stated 
that  they  knew  nothing  of  it,  and  if  done  that  it 


was  done  unknown  to  them;  and  I  certainly  do 
think  it  would  be  an  unfortunate  thing  that  a  man 
who  came  forward  to  stand  honestly  for  the  purpose 
of  being  elected  for  his  natiye  town,  and  who  em- 
ployed as  respectable  men  as  are  to  be  found  in  it, 
and  was  scrupulously  desirous  to  do  nothing  wrong 
should,  neyertheless,  haye  his  seat  affected  hy  an 
act  done  by  a  partisan,  and  the  only  act  that  has  in 
this  case  any  weight  upon  my  mind  is  that  brought 
out  by  the  eyidence  of  Stephenson  and  Mrs.  Hill. 
All  the  others  are  nothing  at  all.  Their  eyi- 
dence is  nothing  but  the  eyidence  of  persons 
who  went  in  and  got  beer,  and  I  haye  no  doubt 
many  of  them  coi^essed  the  truth.  The  truth 
is  this :  They  were  partisans  of  Messrs.  Forster  and 
Miall  who  were  desirous  of  getting  yotes,  who  saw 
people  at  public-houses  who  were  yoters,  as  thsy 
thought ;  that  they  then  gave  them  or  treated  them 
with  pies,  for  the  purpose,  so  far  as  they  were  con- 
cerned, of  inducing  people  to  yote ;  and  the  giying 
of  the  beer  and  the  obtaining  of  the  beer  might  pos- 
sibly affect  the  yotes  of  the  indiyiduals  who  took  it. 
But  there  has  not  been  a  particle  of  eyidence  in  this 
case,  except  in  the  instance  of  Stephenson,  to  connect 
Mr.  Forster  or  any  of  the  persons  for  whom  he  was 
responsible,  with  it ;  and  it  was  as  if  a  man  went  to 
canyass  haying  no  direction  about  it,  but  being  a 
warm  partisan,  if  you  like,  asked  a  person  for  whom 
he  purposed  to  yote.  This  person  would  then  state 
that  he  would  rather  yote  for  Bipley  than  the  other 
men,  and  the  partisan  would  then  say,  ''I  will 
satisfy  you  that  Mr.  Forster  is  the  best  man  for 
whom  you  should  yote;  come  oyer  to  a  public- 
house,  and  we  will  talk  it  oyer,"  and  he  would  call 
for  two  glasses  of  beer,  and  pay  4cd.  for  them.  That 
is  not  bribery  or  treating  in  the  sense  of  treating  in 
this  Act  of  Parliament.  There  is  nothing  corrupt  in 
it.  It  is  a  natural  and  ordinary  and  oonunon  thing 
which  the  ordinary  course  of  life  leads  to  be  done, 
and  it  has  no  resemblance  whateyer  to  corrupt 
treating  within  the  meaning  of  this  Act  of  Parlia- 
ment. Therefore  the  real  case  and  the  only  case, 
when  the  matter  comes  to  be  explained,  which  at  all 
bears  upon  the  matter  is  this  case  of  Stephenson. 
Now  the  case  of  Stephenson  in  regard  to  that  agrees 
with  the  eyidence  of  Mrs.  Hill.  Stephoison  said, 
"  we  must  do  the  best  we  can,"  that  they  must  giye 
a  sup  of  something  to  the  people  who  came  in.  Yet 
it  was  her  account  of  it,  and  I  am  satisfied  she  was 
telling  the  truth.  Stephenson's  account  is  this— it 
does  not  appear  what  position  he  was  in,  beyond 
that  of  b^g  a  partisan  and  well-wisber  d  Mr. 


Price, — He  was  a  yioe-chairman,  my  lord. 

Mabtdt  B. — Well,  let  it  be  so.  He  tells  you  that 
upon  the  Friday  before  the  election  he  went  to  this 
Mrs.  Hill's  house,  which,  as  I  understand,  is  in  the 
low  part  of  the  town,  where  those  Irishmen  liye; 
that  a  quantity  of  people  came  to  the  house  and 
said  to  Mm  that  the  other  side  were  treating  larg^y 
and  giying  beer  largely,  and  th^  oomplauied  that 
tiiey  did  not  get  beer,  and,  as  he  said,  the  people 
were  going  away  like  a  flock  of  sheep,  and  there- 
upon he  said  to  her,  giye  them  some  beer  to 
keep  them  quiet.  Now,  that  is  the  act  of  Mr. 
Lockwond  Stephenson,  and  I  haye  no  doubt  that 
really  is  the  thing  that  occurred.  Is  that  a  corrupt 
act  by  him?  Supposing  an  action  had  been 
brought  against  him  for  the  forfeiture  of  50iL 
by  reason  of  that,  would  that  be  a  *' corrupt" 
act?  lyery  much  doubt  it.  I  yery  much  dovbt 
whether  there  would  be  any  eyidence  to  go  to  a  jnry 
upon,  and  I  think  it  would  be  the  du^  of  a  judge 
to  stop  it.  But  eyen  that  won't  do.  It  must  be  a 
corrupt  act  by  a  candidate  himself,  a  cormpt  act 
done  directly  against  the  direction  of  the  Act,  an 
1  act  done  by  a  man  not  under  a  sort  of  pressure.    I 
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tioubt  whether  it  irould  bring  Stephenson  himself 
within  the  meaning  of  this  4th  section.  It  certainly 
would  not  bring  Mr.  Forster  within  it,  and  I  am  not 

Srepared,  by  reason  of  that  which  is  an  act  of 
f  r.  Stephenson  to  declare  that  a  man  who  has  been 
perfectly  honest  throughout,  and  desired  that 
nothing  should  be  done  which  was  in  any  way 
wrong,  has  thereby  forfeited  his  seat.  If  I  were  a 
juryman  I  would  ne^er  And  a  man  guilty  upon  that 
evidence  of  a  contravention  of  an  Act  of  Parlia- 
ment ;  if  I  had  to  try  guilty  or  not  guUty  upon  that 
evidence,  I  should  say  not  guilty ;  therefore,  I  say, 
what  has  occurred  before  this  election  is  not  suffi- 
cient to  invalidate  Mr.  Forster's  election,  and  that 
the  objection  falls  tb  the  ground.  The  next  ques- 
tion I  have  to  consider  is  whether  what  was 
done  upon  the  polling  day— which  is  a  thing  alto- 
gether different— falls  within  this  4th  section.  In 
my  opinion  it  does  not.  What  was  done  upon  the 
polling  day  was  this— that  a  number  of  persons 
who  were  supporters  of  Mr.  Forster  had  formed 
themselves  into  committees  for  the  purpose  of 
carrying  his  election,  and  in  the  very  ward  where 
this  Act  was  done  there  were  1400  voted  for 
Mr.  Ripley,  and  1400  odd  voted  for  Mr.  Forster,  and 
1200  odd  voted  for  Mr.  Miall,  and  in  this  ward  there 
were  sixty  persons  provided  for,  sixty  refreshments 
given,  administered  by  the  tickets  which  had  been 
provided.  Now  Mr.  Wade  is  called ;  and  it  is 
admitted  upon  all  hands  that  he  is  a  man  of 
respectability,  and  that  he  would  not  in  this  court 
or  any  other  court  state  other  than  what  he  believed 
to  be  tme,  and  his  account  of  the  matter  is  that  he 
gave  consideration  to  this  question,  that  he  knew 
tiiose  people  would  be  occupied  in  the  election, 
which  he  truly  says  is  infinitely  more  than  eight 
elections  in  ordinary  boroughs,  during  the  whole 
day  at  these  committee-rooms,  carrying  on  the 
necessary  business,  and  he  says  tiiat  he  and  Afr. 
Little  on  the  other  side  had  gentlemen  attending 
at  the  poll  for  the  purpose  of  checking  the  votes  and 
ascertaining  whether  they  were  correct.  He  states 
that  he  and  Mr.  Little  went  before  the  town  clerk, 
a  gentleman  not  likely  to  do  anything  wrong,  and 
he  having  said  that  he  was  obliged  to  make  pro- 
visions for  affording  refreshments  to  the  clerks 
who  were  taking  the  poll,  Mr.  Little  and  Mr.  Wade 
agreed  that  the  town  clerk  should  provide  refresh- 
ments for  their  clerks  in  the  polling  booths,  and 
that  they  would  afterwards  repay  the  town  clerk 
the  expenses  incurred  in  so  doing.  Both  sides 
agreed  in  that  as  a  necessary  and  essential  thing  to 
be  done.  They  must  necessarily  be  there  during 
the  whole  day  unless  there  were  two  sets  of  them, 
and  DO  man  could  reasonably  be  expected  to  work 
from  eight  in  the  morning  to  four  in  the  afternoon 
engaged  in  taking  votes  without  receiving  some 
refreshments.  All  sides  agreed  that  that  was  an 
innocent  act,  an  act  which  no  person  could  complain 
of,  which  they  all  agreed  to  do  and  pay  their 
share  of  the  expenses.  Well  what  was  really  done 
according  to  the  evidence?  It  was  precisely 
doing  in  the  committee-rooms  what  was  agreed 
to  1^  done  at  the  polling-booths,  that  refresh- 
ments should  be  given  to  the  men  who  were 
necessarily  there  for  the  purpose  of  carrying  on 
the  election.  Witness  after  witness  swore  that  it 
was  given  to  nobody,  that  care  was  taken  that 
it  was  given  to  nobody,  but  persons  engaged 
in  the  election.  The  question  is  whether  that  falls 
within  this  section  of  the  Act  of  Parliament.  I 
am  of  opinion  that  it  does  not.  That  which  is  pro- 
vided against  by  this  Act  of  Parliament  is  that  a 
candidate  shall  not  **  corruptly  "  give  any  meat  or 
drink  in  order  to  be  elected.  Now,  I  think  that  in 
the  proper  construction  of  this  Act  of  Parliament  a 
meaning  must  be  given  to  the  word  coiruptly,  and 
as  I  have  already  said  I  take  it  to  mean  an  evil 


mind,  and  that  it  must  be  done  in  order  to  be  elected. 
If  I  am  to  believe  the  evidence — ^and  I  do  believe  the 
evidence — this  was  not  given  in  order  to  be  elected, 
because  the  persons  to  whom  it  was  given  were  all 
voters,  and  it  was  known  how  they  were  to  vote ; 
they  were  known  to  have  their  minds  made  up.  In 
the  next  place  I  am  of  opinion  that  there  is  an  ab- 
sence of  anything  to  satisfy  us  about  its  being  cor- 
ruptly done.  In  my  j  udgment,  therefore,  that  which 
was  done,  was  bona  Jidt  honestly  done.  There  was 
not  meat  and  drink  furnished  to  those  persons 
who  were  so  engaged  in  this  election  within  the 
meaning  of  this  4th  section,  and  therefore  I  think 
both  objections  to  Mr.  Forster's  election  fall,  and  it 
will  be  my  duty  to  determine  that  his  election  is  a 
valid  election,  and  so  report  to  the  Speaker.  The 
costs  will  follow  the  case. 

Evidence — Restriction  of  particulars — Rule  7. 

If  in  the  order  for  particulars  there  is  a  restriction,  it 
must  be  obserwd,  Where  there  is  no  restriction^  it 
should  be  taken  a»  widely  as  possible,  I'he  object  of 
imposing  a  restriction  was  experimental,  and  its  re- 
tention depends  upon  the  result  of  the  experience  of 
the  judges. 

Timothy  Allan,  examined  by  Waddif,  said : 

I  live  at  9i,  Daniel-street.  I  am  a  voter,  and  voted  for 
Forster  and  Miall.  I  was  not  a  canvasser.  I  did  no  work 
whatever  for  the  election.  I  was  canvassed  by  two  men 
whose  names  I  don't  know.  That  was  aboit  a  week  or  two 
before  the  election.  On  the  nixht  before  the  election  a  man 
named  North  saw  me,  who  told  me  to  go  to  the  'White 
Bear. 

DaUantine,  Serjt. :  You  have  not  given  us  the 
name  of  North  or  Timothy  Allan  either. 

Martin,  B.,  asked  if  the  order  for  particulars  had 
been  made  by  him  or  by  some  one  else. 

Price. — The  order  was  made  by  Mr.  Justice  WiUes. 
[Mastin,  B. — If  there  is  any  restriction  in  the  order 
you  are  bound  by  it.]  Quite  so.  [Mastin,  B. — If 
it  is  otherwise  you  are  quite  free.] 

Price  said  that  he  did  not  bring  forward  the  man 
as  having  been  bribed  or  treated. 

Ballantine. — ^Then  I  withdraw  my  objection. 

Martin,  B. — My  own  inclination  is  to  'leave  the 
thing  perfectly  open  and  free,  without  any  restriction. 
I  may  explain  how  this  arose.  There  is  in  the 
7th  rule  which  was  made  by  the  judges,  a  clause  that 
when  a  petitioner  claims  the  seat  for  an  unsuccess- 
ful candidate  alleging  that  he  had  a  majority  of 
lawful  votes,  he  shall  six  days  before  the  day  ap- 
pointed for  trial  give  the  respondent  a  list  of  the  votes 
intended  to  be  objected  to,  and  the  heads  of  Uie 
objections,  and  no  evidence  shall  be  offered  upon  any 
head  of  objection  not  specified.  That  is  in  the  case 
of  a  petitioner  claiming  the  seat.  It  was  then  thought 
that  inasmuch  as  there  was  this  particular  rule  in 
the  case  of  a  petitioner  claiming  the  scat,  it  was 
but  reasonable  to  apply  it  to  other  cases  which 
were  not  within  the  rule.  That  is  the  way  it  arose. 
At  first  it  was  thought  it  might  be  given  as  a 
matter  of  course,  but  it  was  then  suggested  that 
some  limitation  ought  to  be  made  upon  it,  for  it 
would  give  an  opportunity  of  tampering  with  the 
persons  whose  names  were  mentioned,  by  getting 
them  out  of  the  way,  and  that  it  might  do  more 
harm  than  good.  The  consequence  was  there  was 
some  limitation  put  upon  it,  and  I  believe  we  all 
agreed  that  we  would  wait  and  see  what  was  the 
operation  of  the  rule  in  the  first  five  cases,  and  see 
whether  it  should  be  continued  at  all  or  not.  Of 
course  as  far  as  you  are  restricted  by  Justice  Willes' 
order  I  will  restrict  you,  but  I  will  restrict  you  no 
farther. 
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the  information,  said  that  the  whole  question  was 
whether  the  schoool  at  Spa-flelds  was  carried  on  as 
one  in  connection  with  Lady  Huntingdon's  sect  ? 
and  they  submitted  that  it  clearly  was. 
They  were  stopped  by  the  court. 

Drucej  Q.  C,  H.  Maithewsy  Q.  C.  (of  the  common 
law  bar),  and  Fiyj  for  the  defendants,  contended 
that  the  school  was,  in  fact,  Congregational,  as  well 
as  the  chapel  in  connection  with  it ;  and  the  school 
had  therefore  forfeited  its  rights  under  the  deed  of 
1816.  That  eren  if  the  Spa-fields  school  was  in  the 
Connection  the  trustees  were  not  bound,  by  the  terms 
of  the  deed,  to  pay  the  one-sixth  of  the  income  to  it, 
in  preference  to  any  other  similar  school  in  the  con- 
nection. Moreover,  the  character  of  the  school 
itself  had  materially  altered  since  its  foundation. 
It  was  now  a  paying  school  for  some  five  hundred 
duldren,  amongst  whom  sixty  children,  under 
Mr.  Oldham's  trust,  were  gratuitously  educated, 
whereas  the  deed  contemplated  a  free  school  with  a 
few  children  having  the  benefit  of  the  entire  atten- 
tion of  the  master  and  mistress  of  the  school. 
Further,  they  submitted  that  the  trustees,  for  their 
own  safety,  were  justified  in  withholding  payment 
until  the  question  had  been  decided.  They  had 
received  intimation  that  the  estate  would  be  pur- 
chased under  compulsory  powers  by  the  county 
justices.  If  the  estate  were  sold,  the  removal  of  the 
sdiool  to  it  would  become  impossible,  and  moreover, 
the  one-sixth  of  the  rents  and  profits  would  now  rise 
from  40L  to  some  120A,  or  more,  a  sum  too  large  to 
be  paid  while  doubt  existed  as  to  the  legality  of 
paying  it  to  the  Sp;i-fields  school. 

The  Vige-Chakcellor — The  contest  in  this  case 
is  as  to  one- sixth  share  of  the  rents  and  profits  of 
the  property  comprised  in  the  deed  of  Maroh  1816 ; 
U^  question  being  whether  or  not  a  school  called 
the  Spa-fields  Chapel  Bay-school,  constituted  as  it 
now  is,  with  a  treasurer  and  a  managing  body,  is 
excluded  from  the   benefit  of   the  deed.    In  my 
opinion  it  is  beyond  all  reasonable  doubt  that  the 
school  is  not  excluded.    The  contest  is  a  most  un- 
fortunate one.    The  parties  who  have  raised  it  say 
that  this  school  is  not  entitled  to  the  benefit  of  the 
deed,  because  it  is  not  now  in  connection  with  a 
chapel  founded  upon  the  principles  adopted  by  Lady 
Huntingdon ;  and  moreover,  that  two  other  schools 
ought  more  properly  to  be  regarded  as  the  cestw  que 
trust  of  the  deed.    But  that  contention  is  not  sup- 
ported by  any  valid  reasoning.  The  conduct  of  these 
very  parties  contradicts  their  argument.    The  trea- 
•urer  of  the  school  was  recognised  by  the  trustees  of 
the  deed  as  the  person  authorised  to  receive  the  rents 
and  profits  of  the  property  until  the  year  1865,  when 
they  held  their  hands  and  stopped  payment  of  the 
money.    Their  reasons  for  doing  so  are  based  on 
certain  disputes  and  controversies,  for  the  history 
of  which  they  go  back  as  far  as  the  years  1829  and 
1830,  and  even  further.    But  they  principally  rely 
on  what  occurred  in  1842.    They  state  by  their 
answer  that  from  that  year  "the  trustees  of  the 
Connection  had  taken  no  part  in  the  management  of 
the  said  chapel  and  schools,  and  from '  thenceforth 
tiie  chapel  had  been  managed  by  the  congregation 
as  an  independent  body."     But  their   own  con- 
duct contri^icts  this  assertion.    From    the  year 
1842  to  18G5,  ihey  paid  the  rents  to  the  school. 
If  it  had  ceased  to  be  a  school  of  the  descrip- 
tion contemplated    by    the   deed,    why  did   they 
continue  to  recognise  it?    The  trustees  of  the  deed 
vere  not  themselves  required  by  Mr.  Oldham  to 
take  any  part  in  the  management  of  the  school. 
The  language  of  the  deed  is  clear,  and  need  not 
have  been    misunderstood.     What    then  are  the 
grounds  on  which  tlic  trustees  base  their  refusal 
to  pay  this  money  to  the  school  ?    One  of  them  is, 
that  the  present  clergyman  of  the  chapel  at  Spa- 
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fields  is  a  Congregationalist  minister,  and  not  a 
minister  of  the  connection  of  Lady  Huntingdon. 
He,  however,  swears  that  he  is,  and  has  been  so  for 
many  years.  The  foundation  for  the  allegation 
seems  to  have  been  tiiat  he  onCe  preached  in  a 
Congregationalist  chapeL  For  this  act,  and  also 
because  he,  with  charity  extending  beyond  mere 
sectarianism,  applied  to  the  Congregationalist  society, 
and  obtained  from  them  some  money  for  the  benefit 
of  his  chapel,  the  trustees  have  attempted  to  deprive 
this  school  of  the  benefit  of  the  property  which  hat 
been  left  to  it  for  the  clothing  and  education  of 
the  children  of  the  poor.  The  whole  controversy 
is  a  matter  to  be  deeply  regretted.  Nothing 
is  gained  by  raising  controversies  of  this  kind 
in  a  public  court;  but  I  suppose  when  bodies 
of  dissenters  begin  by  dissenting  from  the  general 
opinions  of  the  Church  of  England,  they  are  apt 
not  only  to  dissent  from  the  Church,  but  to  turn 
round  on  each  other,  and  dissent  amongst  them- 
selves. The  spirit  of  dissent  seems  to  go  on  until  it 
culminates  in  such  disputes  as  this,  which  are 
carried  on  in  a  spirit  of  great  animosity.  That 
spirit,  I  am  sorry  to  say,  has  characterised  the 
entire  defence,  and  the  evidence  given  in  the  pre- 
sent case.  I  do  not  see'  why  the  funds  of  the  cha- 
rity should  pay  the  costs  which  have  been  occa- 
sioned by  these  discussions,  and  I  shall  therefore 
order  that,  with  the  exception  of  Mr.  ChaUs  and 
Mr.  Taylor,  two  of  the  trustees  who  have  signalised 
themselves  by  keeping  aloof  from  these  proceedings, 
the  costs  of  the  suit  up  to  the  hearing  be  paid  per- 
sonally by  the  trustees.  The  suit  involves  the  due 
administration  of  the  whole  trust  piroperty ;  but  for- 
tunately recent  legislation  has  made  such  matters 
of  more  easy  conduct  than  formerly  they  were.  Any 
of  the  parties  to  the  suit  may  have  liberty  to  lay  a 
scheme  before  me  in  chambers;  and,  subject  to 
that,  there  must  be  a  decree  to  enforce  the  trusts 
of  the  deed,  and  a  declaration  that  the  Spa-fields 
Chapel  Day  School  is  now  entitled  to  the  one-sixth 
part  of  the  income  of  the  property. 

Solicitors  for  the  informant,  Lewis  and  Sons. 

Solicitor  for  the  defendants,  Charks  tSkepheard. 


JUDGES'  OHAMBEBS. 

Reported  by  7.  O.  Obuxt.  Beq.,  BaTriiter«t-Law. 

THE  COVENTRY  PETITION. 
Discovery — Jurisdiction — Telegraphic  messages. 

The  2nd  section  of  Zl  j-82  Vict.  c.  125  says  that 
the  court  shally  subject  to  the  provisions  of  the  Act, 
have  the  same  powers,  jurisdicttonf  and  authority  toith 
reference  to  an  election  petition,  and  the  proceedings 
thereon,  as  it  would  have  if  such  petition  were  an 
ordinary  cause  within  their  jurisdiction. 

Upon  cm  application  for  an  order  for  discovery  of  tele* 
graphic  messages : 

Held,  that  the  court  had  power  to  maloe  the  order, 

H.  James  applied  for  an  order  for  discovery  of 
certain  telegraphic  messages,  which  there  was 
reason  to  suppose  woidd  reveal  certain  corrupt  pay- 
ments to  voters.  One  of  the  vouchers  was  dated 
Coventry  Station,  and  was  a  receipt  for  8^  Os.  Zd. 
for  telegraphic  messages,  and  he  applied  for  the  dis- 
covery in  order  to  see  what  those  messages  were. 

Blackburn,  J. — What  is  the  jurisdiction  ? 

James  referred  to  sect.  2  of  31  &  32  Vict.  c.  125, 
which  enacts  that  **the  expression,  *the  court' 
shall,  for  the  purposes  of  this  Act,  in  its  application 
to  England,  mean  the  Court  of  Common  Pleas  at 
Westminster,  and  in  its  application  to  Ireland,  the 
Court  of  C'ommon  Pleas  at  Dublin,  and  such  cour^ 
shall,  subj^^ct  to  the  provisions  of  this  Act,  hav^ 
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the  same  powera,  juriidiction,  and  authority,  with 
leference  to  an  election  petition  and  the  proceed- 
ingB  thereon,  as  it  would  have  if  such  petition 
were  an  ordinary  caose  within  tbeir  jurifldiction.'' 
Under  that  section  Hannen,  J^  had  ordered  a 
eommission  to  issue  to  examine  a  witness  who  was 
dangerously  ill.  (^Stal^hridge  Election  Petition,  19 
L.  T.  Bep.  N.  S.  703.)  [Blagkbubn,  J.— I  sup- 
pose there  is  power  to  oraer  discovery  under  that 
section.]  What  we  ask  for  is  that  they  disclose 
what  tibiey  have  in  their  possession  rdatang  to  the 
subject  matter  of  the  cause.  We  cannot  get  the 
information  in  any  otiier  way.  We  have  applied 
to  the  telegraph  office,  and  they  refuse  to  produce 
the  messages  unless  we  subpcsna  tiliem.  [Black- 
BUBN,  J.— All  you  would  hare  to  do  would  be  to 
gire  them  a  atapiBna  ducea  tecum.']  If  we  wait  until 
tiie  trial  we  should  not  be  able  to  procure  the 
witnesses  which  the  production  of  the  papers  might 
show  to  be  necessary.  If  the  messages  transmitted 
were  perfectly  pure  there  could  not  possibly  be  any 
objection  to  our  having  them.  He  put  in  an  affidavit 
«f  the  facts. 

An  agent  who  i^peared  on  the  other  side  said 
that  he  was  not  aware  of  the  afBdavit,  and  applied 
for  a  copy  of  it. 

Blackbvbn,  J.— They  must  have  the  affidavit  to 
see  what  answer  they  can  give. 

It  then  appeared  that  the  trial  of  the  Coventry 
petition  was  fixed  for  the  15th,  and  there  would  be 
BO  time  to  come  again  before  a  judge. 

James, — Could  we  adjourn  the  summons  and  bring 
it  before  Mr.  Justice  WiUes  an  hour  before  he  sits  ? 
[Blackbukn,  J. — ^The  principal  use  of  these  tele- 
grams I  should  think  is  to  enable  you  to  get  up 
your  case.  They  are  nothing  in  themselves,  but 
merely  direct  you  where  to  inquire.]  Perhaps  the 
judge  would  allow  us  to  supplement  the  opening  of 
counsel  by  a  statement  of  the  facts  disclosed. 
[Blackburn,  J.— I  doubt  whether  a  judge  ought  to 
have  any  sudi  application  made  to  him.  He  has  to 
concentrate  his  mind  on  the  evidence,  and  sufficient 
for  the  day  is  the  evil  thereof  with  a  vengeance.] 

Blackburn,  J. — ^I  think  the  second  clause  does 
give  the  jurisdictioB,  and,  following  the  analogy  of 
the  Common  Law  Prooedare  Act  (17  &  18  Vict, 
e.  125,  s.  50)  the  first  answer  would  be  what  docu- 
ments they  have  got,  and  the  reason  why  they 
should  not  disclose  them.  The  better  plan  would 
be  for  them  to  make  an  affidavit,  stating  that  they 
have  such  and  such  documents,  and  to  refer  the 
question  whether  they  should  be  produced  on  the 
affidavit  to  Mr.  Justice  Willes  at  Coventry.  The 
affidavit  to  be  made  in  four  days. 

Agents :  E,  De  Gex;  Sharpe  and  UHithorne. 


ELECTION    PETinOKB. 

Beportad  by  F.  O.  Obvhf,  Esq.,  B«rriBter*«t-Law. 


BRADFORD  ELECTION  PETITION.— No.  1. 
Jan.  25,  26,  27,  28,  and  29,  1869. 

HaLBT  and  others  V,  RiPLST. 

Treating  bjf  agents — Evidence  of— Public-houses — Lavish 
expenditure — Failure  to  send  in  biUs  and  vouchers 
after  election — Prima  facie  evidence — 26  Vict.  c.  29, 
«.  4. 

A  candidate  expended  72001.  in  the  contest  of  the  borough 
o/Bradfordy  the  number  of  electors  being  21,000 : 

Seldj  that  such  an  expenditure  was  the  strongest  possible 
prima  facie  evidence  of  corrupt  practices. 

The  agent  of  a  candidate  omitted  to  comply  with  sect.  4 
of  26  Vict.  c.  29  by  sending  in  "  a  detailed  statement 


of  aU  election  ejqtenses  "  within  two  immMs  after  Hie 
election : 

Held,  that  had  the  petitioner's  case  rested  on  that  ns^b 
allegation  the  respondent  would  have  been  oaJBed  up^ 
to  prove  the  legality  of  every  item  in  the  accomts ; 
and  that  by  the  omission  a  prima  facie  case  is  eskilh 
Ushed  agmnst  the  respondent  from  which  the  strongtit 
inferences  are  to  be  drawn. 

The  cost  of  refreshments  in  die  various  committee'roams 
amounted  to  IISL 

There  were  upwards  of  115  pubKe-^ousee  in  wUtk 
refreshments  were  given,  sand  the  paymemis  to  wkid 
amounted  to  1997^  18s.  dd  ; 

Held,  that  under  these  circumstances  no  election  cadi  &e 
heid  to  be  vaUd. 

There  were  a  large  number  of  Irish  voters  in  the  bonmgi, 
and  several  paid  Irish  canvcasers  were  emplayelte 
canvass  these  voters  on  behalf  of  the  respondent  z 

Held,  that  this  was  evidence  from  whuA  tie  vf^erwms 
wMt  necessarily  be  dnswn  that  the  canvaesing  wes  a 
doak  to  bribery,  and  that  bribery  did  aetwnhf  takt 
place: 

Held,  further,  that  the  payment  of  canvassers  to  isflsi' 
ence  a  class  of  persons  to  refrain  from  voting  is  iQ^oi, 
as  contravening  the  provisions  of  secL  2  of  17  i'  18 
Vict,  c  102. 

Treating  took  place  in  a  certain  part  of  the  6orM^  flstf 
the  committee-rooms  of  the  respondent  were  open  ts 
voters  who  might  go  and  take  reasosuMe  refrtskaeits 
there  at  his  expense : 

Held,  that  this  was  not  evidence  to  justify  a  eerii^H 
to  the  Speaker  that  corrupt  practices  wid  eiteasiselg 
prevailed 

The  Corrvpt  Practices  Act  must  in  eoery  com  reeeicsUs 
true  legal oonstruction,  and  cannot  be  affected  ostein 
operation  by  heal  custom,  or  the  peculiar  dreumsUmcti 
of  localities. 

This  was  a  petition  against  the  return  of  3fir. 
Ripley,  the  sitting  member,  and  alleged  bribeij, 
treating,  and  undue  influence. 

Giffard,  Q.  C^  Metcalfe,  and  MeQar  eondncled  dM 
case  lor  the  petitioiiers ;  and 

Overend,  Q.  C,  Price,  Q.  C,  and  Litder  sppesred 
for  the  respondent. 

Tlie  particular  points  supported  by  the  evidenoe^ 
and  upon  which  the  decision  is  founded,  had  refer- 
ence to  the  influence  exercised  over  Irish  voten, 
extensive  treating,  colourable  employment  of  vatos^ 
and  general  lavish  expenditure. 

Taking  the  evidence  referred  to  in  the  jiidgmenti 
Terry,  an  attorney,  who  had  been  retained  by  tfas 
resp(Hident*s  legal  agent,  said : 


I  leopt  no  aoooonta  until  after  the  eleotion,  when  I ' 
to  maxe  pojment.  I  am  not  aware  that  I  paid  aoy 
tintil  after  the  election.  I  asked  the  gentlemen  vho  at- 
tended the  different  oommittees  to  attenil  and  see  IhB 
partieB  who  applied  for  pogrment.  I  did  not  devise  av 
means  of  checUne  the  aooounte  while  they  were  mKOM. 
That  was  left  to  tiie  difTerent  oommittees.  I  heliere  m. 
Kitcheman  sent  several  notes  stating  that  persons  were  to 
be  paid.  It  was  in  the  form  '*  Pk«ae  pay  so^nd-so  w 
much."  [Shown  note].  I  believe  that  to  be  Xr.  KiCchi- 
man's  handwriting.  I  oeUeve  I  paid  all  moners  that  j^ 
And  in  the  list.  I  had  a  clerk  who  sat  with  a  votisjr  w 
before  him,  and  everybody  was  asked  particalarly  if  tky 
were  voters.  There  were  pnblio-house  faiUa  sent  in*  Ixt 
these  I  sent  Mr.  Little,  wiui  the  exception  of  enefortvo 
small  casks  of  beer  that  the  clerks  had  on  the  day  of  eleeticB. 
The  payments  I  made  were  for  canraesing,  xiaaaeaps% 
clerks,  &c.  The  canvassers  were  paid  6*.  a  day-  Sosie  of 
them  were  only  paid  &.  I  don't  know  what  the  anasfr 
mente  were,  or  when  made.  I  did  not  employ  a  BSRh 
canvasser  myself.  I  believe  most  of  them  had  been  eo* 
ployed  before  the  5th  Nov.,  and  they  were  genqsl^ 
employed  by  the  gentlemen  who  attended  at  the  varioai 
oommittee-rooms.  Canvass  books  were  made  oat  hefoi«J 
was  engaged.  I  had  them  put  into  a  diiferent  fonn*  mm 
from  time  to  time  took  reports  of  what  was  doing* 
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One  item  of  the  bill  paid  by  this  -witness  iras  the 
following :  Refreshment  supplied  at  the  Hirp  of  Erin 
from  the  6th  Not.  :  6th  Nor.,  13  gallons  best  ale,  2s. 
per  gallon,  ordered  by  Jeremiah  Ryan ;  8th  Nov., 

27  gallons  ale,  at  2s.  per  gallon,  bri»d,  cheese,  and 
tobaooo,  ordered  by  Jeremiah  Ryan ;  Sunday,  Nor.  8, 

28  gallons  at  2«.  per  gallon,  and  bread,  cheese,  and 
tobaocx),  ordered  by  Jeremiah  Ryan  and  T.  Lyons." 
There  were  a  great  many  entries  of  that  sort  on  the 
bill,  which  stated  that  the  refreshments  were  ^  un- 
limited," and  the  total  was  4SL  ISs.  Id, 

Samuel  Abel  gare  the  following  eyidence.  He 
Mid: 

I  am  the  landlord  of  the  Equity  Inn.  A  committee  was 
held  at  my  honae  for  Mr.  Ripley.  Befreehment  was  sap- 
pUedto  that  committee.  I  have  sent  in  an  aooount  of  it 
■jL  It  waa  made  oat  by  wife.  I  can't  xead  or  write.  Tliese 
aeooonta  (produced)  are  in  her  handwriting.  I  told  them 
not  to  snpply  any  refreshments  during  the  three  days  of 
the  election.  The  committee  was  composed  of  roters  and 
BOD-Toters,  and  was  in  the  charge  of  ICr.  J.  Q.  Hotchinaon, 
who  warned  me  not  to  sapplr  any  refreshmente  on  the 
galling  or  nomination  days,  and  none  waa  supplied  by  me. 
Bake  waa  vice-chairman  of  the  committee,  and  wrote  down 
all  thsnaoieB  that  had  oanTass-toooks  in  a  nook  of  his  own. 


On  the  Saturday  nirht  before  the  election  I  paid  him 
aooordmg  to  hia  book.  From  first  to  last  I  paidthis  man 
S.  lOi.,  but  I  gave  him  upwards  of  901.  for  the  o^er  can- 
Tsnen.  Tbe  i)eop1e  who  came  got  anything  to  drfaik  in 
nsson.  I  gave  Byan  21.  on  the  Monday  before  the  election, 
2L  on  the  Wednesday,  and  21.  on  the  Saturday.  He  saia 
he  could  not  go  about  among  the  yoters  without  ezpenae. 
He  had  to  go  to  Shipler  and  Pudsey.  He  was  to  go  into 
pablio4urasea,  and  use  his  influence  for  tiie  election.  He 
snd  he  could  not  fpo  without  money,  and  I  didn't  tell  him 
idiat  to  do  with  it.  There  were  nineteen  or  twenty  can- 
I  at  my  house.    My  account  amounted  to  801. 


In  cross-examination  he  said  he  had  paid  the 
money  out  of  his  own  pocket,  bat  expected  to  be 
repsid,  and  that  about  half -past  nine  o'clock  on  the 
morning  of  the  polling-day  the  committee  sent  him 
word  they  were  starved  out,  and  he  let  them  hare  a 
quart  of  whisky. 

On  re-examination,  he  said : 

The  men  who  had  the  whisky  were  noa^oters.  lliey 
vexe  committeeman.  I  had  seen  them  at  my  place  before. 
They  were  not  voters  that  I  know  of.  They  were  an  Irish 
committee,  managed  for  themselves,  and  would  not  have  an 
'^■g**«rtiman  in  ttM  room.  I  don't  Imow  whether  thsy  weie 
voters  or  not.  They  might  and  th^  might  not.  Pat  Kyan 
sad  Burke  appointed  the  Irish  committee,  lliey  picked 
tiieir  own  canvassers.  Burke  returned  the  names  of  the 
CKDvsssers  In  books,  and  I  paid  them  as  he  called  them  out. 
The  men  were  some  of  them  engaged  five  weeks,  and  so  far 
as  I  know  worked  all  the  time. 

Mrs.  Abel,  the  wife  of  the  last  witness,  said : 

I  made  out  the  accounts  for  the  canvassers  for  my  hus- 
band. My  daughter  made  out  the  account  for  the  refresh- 
msats.  On  the  day  of  the  iK)lling  my  husband  was  in  the 
town  oil  day.  I  had  chaxge  of  the  house  all  day,  and  gave 
out  no  refreahmenta  free  ;  for  my  huaband  had  told  me  all 
mnst  pay  for  what  they  got.  I  gave  Fat  Byan  21.,  because 
be  Game  to  me  and  said  the  committee,  who  were  about 
forty  in  number,  wanted  something  to  eat,  and  I  gave  him 
2t.  to  provide  something.  I  did  it  on  my  own  account.  He 
did  not  tell  me  the  men  had  been  working,  but  I  supposed 
it  was  so.  I  believe  they  would  have  made  a  disturbuioe  if 
I  had  not  given  them  something  to  eat.  It  was  about 
eleven  o'clock  when  I  gave  the  2Z.  They  had  made  no  dis- 
tubanoe  before  that.  I  have  never  had  the  21.  back,  and 
never  asked  for  it.  I  was  glad  to  get  rid  of  them.  I  had 
seen  Byan  many  a  time.  The  men  wanted  some  money ; 
thsy  would  not  break  their  work  without.  All  that  got 
moDcy  had  canvassing  books,  and  used  to  go  out  and  can- 
TMB,  or  pretend  to  do  so.  I  remember  Byan  and  Burke 
coming  to  my  husband  on  the  14th  Nov.  for  more  money. 
He  had  to  go  and  get  it  for  them. 

Eitcheman  was  called  for  the  defence,  and  he 
stated:— 

In  the  early  part  of  the  contest  I  was  engaged  five  nights, 
but  latterly  every  night.  I  engaged  most  of  the  rooms.  I 
was  never  asked  what  rent,  nor  did  I  make  any  si)edflc 
aRsngements  as  to  what  was  to  be  charged.  Nothing  was 
at  first  said  to  the  landlords  as  to  refreshments.  After- 
wards the  chairman  made  applications  to  eet  refresh- 
ments for  the  committee  and  canvassers.  None  of  the 
committee  were  paid  as  canvassers  at  this  time.  They  were 
working  men  who  de?oted  themselves  to  Mr.  Bipley's  ser- 
vice. I  knew  that  they  had  canvass  books  in  all  except  the 
Irish  districts,  and  there  we  could  not  get.  So  far  as  I 
knew,  those  men  were  honestly  and  actively  canvassing  for 


Mr.  Bipley.  The  applicBtions  were  verbal.  I  spoke  to  Mr. 
little,  and  asked  u  it  was  legal  that  the  men  who  were 
working  night  after  night  should  have  some  refreshment 
at  the  weekly  meeting.  He  eventually  told  me  that  it 
was  quite  legal  to  give  the  canvassers  refreshments 
at  the  weekly  meeting  when  they  were  giving  the 
result  of  their  canvass,  and  the  diAenlty  waa  how  to  give 
them  it  without  their  being  abused.  We  had  some  discus- 
sion in  the  committee  on  the  sutoect,  and  came  to  the 
conclusion  that  we  must  put  it  into  the  hands  of  the  chair- 
men of  the  committees  to  see  that  nothing  but  reasonable 
refreshments  were  given  to  the  committees  and  the  can- 
vassers. I  told  the  various  chsixmenof  the  sub-eenamittsss 
that  decision.  I  told  them  that  refreshments  might  be 
allowed  to  canvassers,  but  tiiat  they  must  either  pay  it  or 
give  a  note  to  the  landlord  for  reasonable  refreafament.  I 
said  it  must  only  be  in  the  commftttse-reom  said  in  the 
committee  meetings.  In  some  instances  I  did  not  know 
enough  of  the  chaLrmen  to  trust  them,  and  I  spoke  to  tiie 
landlord  and  told  him  to  see  that  there  was  no  excess  gone 
to.  9o  far  as  I  knew  there  was  no  instance  in  my  ward  in 
which  such  instructions  were  not  given  either  to  the  chair- 
man or  to  the  landlord.  Alderman  M.  Dawson  was  the 
chairman  of  oar  central  ward  committee.  He  asked  me  to 
take  his  post  whm  he  was  not  able  to  come.  Up  to  the 
time  of  Mr.  Terry'a  appointment  I  paid  the  accounts  in  my 
ward.  "We  found  we  could  not  get  any  Englishman  to  go 
and  canvass  in  the  lower  districts  of  our  ward,  which  are 
inhabited  by  Irishmen  chiefly.  At  that  time  we  had  very 
few  if  any  Irish  on  any  of  oar  oonunittees.  I  became 
acquainted  with  Jerry  Byan  throaah  Marshal  Hanbj,  a 
messenger  to  our  committee.  He  (J.  Byan)  said  he  thought 
it  was  too  bad  Mr.  Biplsy  could  not  go  to  a  meeting  without 
bcfaig  disturbed.  Beftoe  that  time  Mr.  Bipkr  had  tried  to 
hold  a  meeting  of  Irish,  but  no  good  eame  of  it,  and  it  was 
broken  up  through  great  disturbance.  I  took  Byan  to  Mr. 
Little  in  the  first  instance.  After  that  I  saw  him  in  one  of 
our  committee  rooms.  I  saw  he  was  knocking  about  among 
his  countrymen  trying  to  get  them  to  listen  to  Mr.  Bipley. 
He  said  sonethiag  about  some  dienlars,  and  about  lur. 
Little,  and  that  Mr.  Little  did  not  encouEase  him  as  he 
should  be.  I  went  and  told  Mr.  Little  that  I  had  mysdf 
tried  to  canvass  the  Irish,  and  been  seised  and  taken  to  the 
Catholic  priest.  I  soggested  the  eniployment  of  Byan  and 
a  few  more  to  ^o  among  the  Irish.  Mr.  Little  said  he  had 
no  faiUi  in  paid  canvassers.  I  pressed  it  on  him,  snd 
eventually  he  did  consent  to  my  employing  some  to  go 
among  the  Irish  people  to  go  from  ward  to  ward  to  tej  to 
induce  their  countrymen  to  vote  for  Mr.  Bipley,  snd  give 
him  a  hearing.  I  gave  Byan  the  same  instructions  tiiat  I  have 
told  you.  Nothing  was  stdd  about  his  neutralising  the  Irish 
votes,  but  he  submitted  the  names  of  certain  jiersons  who 
should  be  employed  like  himself.  He  said  there  men  vmnj 
of  his  eoantrnnen  who  were  upon  principle  holding  aloof ,  bi^ 
that  he  could  get  them  to  vote  for  Mr.  Bipley  if  they  voted 
at  all.  One  of  these  men  was  named  Cane,  and  others  were 
Lawley,  Holy,  Bowen,  Lamb,  and  Shelley,  lliey  all  lived 
in  diilerent  parts  of  the  boroiDgh.  Imet  them  at  the  Juno- 
tion  afterwwds,  and  told  them  I  wanted  them  to  advocate 
Mr.  Bipley's  claims,  and  to  get  him  a  hearing  amongst  the 
Irish.  They  said  they  should  want  some  expenses,  but  I 
said  that  I  would  do  no  diahonourable  act  in  getting  Mr. 
Bipley  into  the  House  of  Commons,  and  I  gave  them  a 
sovereign  as  wages.  I  employed  Covne  afterwards.  I  met 
himatB1al:e*s  vaults  after  the  Irish  meeting.  He  said  it 
was  a  great  shame  about  that  meeting,  and  that  he  would 
assist  us  in  getting  up  the  ragister,  so  that  we  might  call 
another  meeting  i^  circular.  He  asked  to  be  informed 
what  Mr.  Bipley's  opinions  were  about  Ireland,  and  I 
introduced  him  to  tbiat  gentleman  at  the  Victoria  Hotel. 
After  hearing  Mr.  Bipley  he  said  he  waa  satisfied,  and  I 
then  said  that  he  and  Byan  should  mauMre  the  whole 
borough  as  far  as  the  Irish  went.  My  ezpenStnre  was  not 
for  the  East  ward  alone,  but  for  the  whole  borough.  Coyne 
wanted  21.  for  wages  and  ISti.  for  personal  expenses,  and 
said  that  Mr.  Arnold,  of  the  libexal  Electoral  Association, 
had  ofliered  him  21. 15s.  and  as  much  expenses  as  he  liked; 
but  I  said  that  I  would  have  nothing  to  do  with  expenses 
and  offered  him  21.  15«.  a-week.  We  had  the  names 
of  Kilfoil,  Marshall  Hanby,  a  messenger,  Mr.  D'Arcy, 
and  another  among  them.  In  addition,  we  had  sevenu 
that  Byan  employed  in  the  last  ten  days.  Coyne 
and  others  never  told  me  that  they  wanted  the 
money  to  spend  amongst  their  countrymen.  Lamb  once 
said  it  was  expensive  going  about,  but  I  aaid  I  had  nothing 
to  do  with  that.  As  &r  as  I  know  no  sums  were  charged 
against  Bipley  except  what  was  worked  for.  All  the  sums 
charged  were  for  serrices  rendered,  and  nothing  else.  I 
never  saw  drinking  going  on  ext^isively  at  lany  of  the 
public-houses.  I  never  gave  or  authorised  anything  being 
given  to  influence  a  vote.  I  cautioned  every  person  who 
I  paid,  and  told  them  they  must  not  vote  or  they  would  get 
into  trouble.  I  never  gave  or  promised  them  anything 
after  the  election.  I  never  witnessed  any  drunkcanem 
going  on,  nor  did  I  see  cans  of  ale  took  into  the  committee 
rooms,  as  stated.  The  areraire  of  committeemen  who 
attended  would  be  from  twenty-five  to  thirty.  Voters  and 
non- voters  all  worked  alike.  No  person  "vras  admitted  who 
waa  not  a  committeeman.  I  gave  instructions,  as  also  did  tho 
chairman  of  each  committee,  that  no  i»erBon  would  be  ad- 
mitted who  was  not  a  member.    No  authority  was  ever 
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siTen  for  such  an  amount  of  dtink  as  had  been  charged  for 
07  the  landlord  of  the  Harp  of  Erin  and  other  plaoee.  I  did 
not  Bee  that  Uu^  quantity  of  drink  oome  in.  Cbenlars  were 
isened  cautioning  men  in  the  oommittee  rooms  as  to  yotinff 
if  they  received  any  mo&ey.  I  got  2041.  from  Mr.  Little, 
501.  from  Mr.  Dawaon,  and  1351.  from  Mr.  Lougee  ;  which  I 
eiiiier  paid  over  myself  or  gave  to  Byan  to  pay  himself,  and 
the  wages  of  the  OBaTassers. 

In  addition  to  this  it  iras  admitted  by  Mr.  Ripley, 
the  respondent,  that  the  election  had  cost  him  7200i!., 
and  it  was  proyed,  as  stated  in  the  opening  of 
counsel,  that  the  committee-room  expenses  vere 
1997Z.  18«.  S<L;  messengers,  clerks,  canvassers, 
&c.,  1973iL  lis.  3dl;  and  miscellaneous  expenses, 
226L  58,  Id,,  Also,  no  accounts  had  been  sent  in 
pursuant  to  sect.  4  of  26  Vict.  c.  29.  That  Act 
states  that  a  detailed  account  of  the  expenses  of  an 
election  is  to  be  given  within  two  montiis,  together 
with  all  bills  and  vouchers  relative  to  the  election. 
The  local  agent  on  this  occasion  had  acted  in  defiance 
of  that  Act,  and  had  sent  in  what,  in  the  heading 
of  it,  purported  to  be  a  detailed  account  of  thd 
expenses,  but  there  was  not  a  single  bill  or  voucher 
accompanying  it. 

The  other  material  facts  will  appear  from  the 
judgment. 

An  argument  was  addressed  to  the  learned  judge 
on  the  meaning  of  the  word  "  corruptly,''  as  regarded 
the  canvassing  of  the  Irish. 

Price,  Q.  C,  said :  I  apprehend  that  what  you 
have  to  be  satisfied  of  is  that  Mr.  Ripley,  by  him- 
self, or  by  some  person  acting  on  his  behalf,  deter- 
mined to  break  the  law  for  the  purpose  of  getting 
votes.  Your  Lordship  will  remember  that  in  the 
case  of  Cooper  t.  Slade  (6  H.  of  L.  Cas.  746)  Mr. 
Justice  Wiiles,  when  the  case  was  before  the  House 
of  Lords  on  appeal  from  the  Exchequer  Chamber, 
gave  a  definition  of  the  word  corruptly.  He  says, 
**  It  is  not  so  much  the  designation  of  the  offence  as 
it  is  that  if  a  person,  a  candidate,  or  any  person  on 
his  behalf,  knowingly  does  a  thing  which  is  contrary 
to  law."  Knowingly  does  a  thing  which  is  contrary 
to  the  law,  that  is  Mr.  Justice  Wiiles'  interpre- 
tation ;  it  must  be  done  directly  with  a  view  to  use 
improper  influence  over  the  voter.  I  see  that  in  a 
case  that  was  before  Mr.  Justice  Blackburn  the  other 
day  he  adopted  Mr.  Justice  Willes's  interpretation. 
I  will  now  turn  to  the  second  section,  which  speaks 
of  a  certain  person  doing  certain  things  '*  in  order  to 
induce  any  voter  to  vote  or  refrain  from  voting." 
The  Act  did  not  intend  to  put  down  paid  canvassing. 
It  neither  intended  to  put  down  volunteered 
nor  paid  canvassing.  All  the  restriction  with 
reganl  to  paid  canvassing  now  is  the  penalty 
wMch  attaches  to  it.  If  a  paid  canvasser 
chose  to  vote  that  was  no  business  of  the  can- 
didate ;  he  could  not  be  made  amenable  to  the 
law  unless  it  was  found  that  it  was  a  colourable 
payment  not  to  canvass,  but  to  vote.  If  he  was 
right  in  saying  that  the  statute  was  not  intended  to 
put  down  paid  canvassing,  let  them  look  care- 
fully to  see  what  it  was  intended  to  put  down. 
What  the  statute,  he  apprehended,  intended  to 
put  down  was— paying  a  man  to  use  his  in- 
fluence with  another  to  induce  him  to  refrain  from 
voting.  Otherwise  it  would  really  mean  that  paid 
canvassing  was  illegal.  Though  everybody  might 
wish  to  see  that  put  down,  be  did  not  think  his  Lord- 
ship would  give  it  that  construction.  [Martin,  B.— 
I  do  not  think  that  is  the  meaning  of  the  sec- 
tion. If  the  evidence  is  true  thst  there  being  a 
number  of  voters— Irish  voters— whom  it  was  de- 
sirous to  obtain  the  support  of,  and  money  was 
given  to  four  persons  to  exercise  their  influence 
upon  those  persons  to  refrain  from  voting,  it  seems 
to  me  to  come  within  the  Act  of  Parliament — within 
the  very  words  of  the  statute.  I  think  it  is  quite 
different  from  canvassing ;  paying  an  individual  for 
the   purpose  of   inducing  oUicrs  to  refrain  from 


voting  is  a  different  thing  from  giving  him  money 
for  his  labour  in  order  that  he  may  by  such  per- 
suasions as  are  lawful}induce  a  person  to  vote.]  A 
canvasser  is  perfectly  entitled  to  ask  a  voter  not  U> 
vote  against  his  candidate.  A  canvasser  might 
lawfully  say,  if  you  cannot  vote  with  us.  do  not 
vote  against  us.  Was  there  ever  a  person  who  can- 
vassed a  constituency  who  had  not  said,  if  you  do 
not  vote  with  us  I  hope  you  will  not  vote  agaiutus  ? 
Every  candidate  in  the  kingdom  would  do  tiiat. 
What  the  statute  meant  to  put  down  was,  the  giyng^ 
a  person  a  spedflc  sum  of  money  to  get  a  man  not 
to  vote.  However,  he  might  hire  twenty  or  one 
hundred  canvassers,  and  if  he  wished  to  secure  his 
election  he  would  naturally  hire  those  whom  he 
thought  possessed  the  most  influence  with  those 
whose  favour  they  desired  to  win.  If  that  was 
legal,  what  more  hiad  been  done  in  this  case  ?  The 
only  difference  was  that  the  influence  was  to  be 
used  on  a  particular  da^s  in  the  town.  With  re- 
gard to  that  class,  it  was  clear  that  they  formed  in 
every  large  town  a  party  who  refused  to  go  with 
their  fellow-citizens  in  political  and  religious  ques- 
tions of  the  day — ^refused  to  go  to  the  same  meet- 
ings, and  work  in  the  same  committees.  Was  there 
anyUiing  illegal  in  hiring  canvassers  who  it  was 
thought  would  have  influence  with  such  a  dass? 
At  first  sight  it  might  appear  to  be  a  gift  to  an 
individual  to  induce  another  to  vote,  but  the  moment 
it  was  seen  what  they  were  hired  for— the  moment 
it  was  seen  that  they  were  paid  in  the  bona  fide 
belief  that  work  was  being  done,  that  belief  did  not 
exist.  Ryan  was  supposed  to  have  a  good  deal  of 
influence  with  his  countrymen ;  he  organised  those 
committees.  They  were  told  that  those  who  can- 
vassed for  Mr.  Ripley  should  be  paid  for  it  Apart 
from  the  question  as  to  whether  those  were  voten, 
and  were  therefore  corrupted  so  far  as  their  own 
votes  were  concerned,  he  contended — apart  from  the 
question  whether  the  man*s  individual  vote  was 
bought  or  not — ^that  those  paid  canvassers  were 
recognised  and  sanctioned  by  everybody,  and  that 
in  the  peculiar  circumstances  of  this  borough  it  was 
a  perfectly  legitimate  expenditure  to  hire  caavasseit 
to  canvass  the  votes  of  the  party  in  question. 

MARTnr,  B.— This  is  a  petition  presented  by  four 
gentlemen,  who  allege  that  Henry  William  Ripley 
was  by  himself  and  other  persons  guilty  of  bribery, 
treating  and  undue  influence,  and  that  by  so  doing  he 
was  incapacitated  to  be  elected  as  member  of  Par- 
liament, and  his  election  was  void,  and  I  am  of 
opinion  that  he  was  incapacitated  to  be  elected  and 
that  his  election  is  void,  upon  the  ground  that  he 
was  guilty  of  treating,  and  I  can  arrive  at  that  con- 
clusion upon  the  evidence  of  the  witnesses  in  his 
own  behalf.  And  if  I  had  to  decide  this  case  on  the 
evidence  of  Mr.  Kitcheman,  and  upon  the  evidence 
of  Samuel  Abel,  and  on  the  evidence  of  Samuel 
AbeFs  wife,  I  should  arrive  at  the  same  conclusion, 
and  I  am  quite  satisfied  on  the  evidence  of  these  three 
witnesses  examined  by  the  respondent  that  his 
election  was  absolutely  void,  and  that  he  was,  upon 
their  evidence  merely,  guilty  of  treating  within  the 
meaning  of  this  Act.  Now  this  proceeding  is  under 
the  authority  of  an  Act  of  Parliament  wMch  I  hold 
in  my  hand  which  was  passed  in  the  course  of  the 
last  year,  and  I  think  it  extremely  desirable  that  all 
persons  should  understand  what  is  the  real  meaning 
of  the  enactment  of  this  Act  of  Parliament.  An 
Act  of  Parliament  is  to  be  read  according  to  its 
natural  meaning ;  and  it  is  not  to  be  read  according 
to  the  custom  of  the  boroughs  of  Yorkshire  or  what 
may  take  place  at  elections  of  which  I  know  nothing 
except  from  the  learned  counsel's  statement,  bat  it 
is  to  be  read  according  to  the  words  which  are  con- 
tained in  the  Act  of  Parliament,  and  their  ordinary 
and  natural  meaning ;  and  persons  must,  whether 
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or  not  it  is  difficult  to  bear,  submit  to  the  Act  of 
Pailiament.  If  thej  will  carry  oa  elections  in 
defiance  of  the  Act  of  Parliament  they  must  take 
the  consequences  of  it ;  and  it  is  not  because  it 
may  be  difficult  to  carry  on  an  election  in  a  town 
like  Bradford  or  any  other  town,  and  follow  the 
law,  that,  therefore,  the  law  is  to  be  superseded  or 
aet  aside,  for  the  law  must  be  obeyed.  As  I  meant 
to  say  at  a  future  period  of  my  judgment,  in  my 
opinion  Mr.  Ripley  might  as  well  have  taken  this 
721 1/.,  which  is  returned  as  his  expenses,  and  thrown 
it  down  the  nearest  court  in  Bradford  than  to  have 
•pent  it  in  the  manner  he  has  done.  It  is  utterly 
useless,  and  no  election  on  the  present  system  can 
possibly  stand  by  such  expenditure.  The  law-»the 
Act  of  Parliament  to  which  I  refer— enacts  that 
where  it  is  found  by  the  report  of  the  judge  that 
bribery  has  been  committed  with  the  knowledge  and 
consent  of  the  candidate  such  candidate  shall  be 
incapacitated  to  serve  in  Parliament.  In  my  opinion 
there  is  no  evidence  before  me  which  would  be 
sufficient  to  satisfy  me  that  Mr.  Ripley  has  com- 
mitted any  act  against  the  clause  of  the  Act  of  Par- 
liament. But  the  effect  of  this  clause  is  this,  that 
if  the  candidate  himself  or  persons  about  him 
commit  bribery,  the  result  is  that  he  is  incapacitated 
from  being  elected.  From  that  moment  his  status  as 
a  candidate  is  gone ;  it  is  as  much  gone  as  if  he 
were  an  alien,  and  could  not  be  elected  at  all.  The 
whole  of  the  votes  of  the  borough  would  not  carry 
his  election ;  because  the  law  says  a  man  that  is 
guilty  of  bribery  is  effectually  disqualified  from 
being  a  candidate.  His  status  is  gone,  and  he  cannot 
be  elected.  And  this  section  imposes  upon  such  a 
candidate  very  serious  disabilities.  He  cannot  be 
registered  as  a  voter,  or  vote  at  any  election  in  the 
kingdom.  He  is  incapable  of  holding  any  office 
under  the  Municipal  Corporation  Act.  He  is  inca- 
pable of  holding  any  judicial  office,  and  of  acting  as 
a  justice  of  the  peace,  and  he  is  incapable  of 
sitting  in  Parliament  for  a  period  of  seven  years 
—  and  that  is  the  consequence  of  a  candi- 
date committing  bribery,  to  the  extent  of  one 
single  vote.  That  is  the  law  which  is  not  to  be 
altered  and  set  aside  by  saying  it  is  hard  law  and 
difflcolt  to  be  followed,  and  has  not  been  followed 
in  this  county  hitherto.  But  the  section  upon 
which  the  present  petition  is  founded  is  the  46th, 
and  it  refers  to  the  annexed  section  of  a  former  Act 
of  Parliament,  and  although  these  two  sections  alto- 
gether substantially  enact  that  if  a  man,  either  by 
direct  agency  or  agency  other  than  direct,  by  the 
act  of  himself  or  by  an  agent  for  whom  he  is  respon- 
sible, be  guilty  of  bribery,  treating,  or  exercising 
undue  infiuence,  he  is  incapacitated  from  being 
elected;  and  what  I  mean  to  give  my  judgment 
upon  IS  what  has  been  most  clearly  established  before 
me,  that  Mr.  Ripley  was  by^his  agents  guilty  of 
treating  within  the  meaning  of  those  two  clauses  of 
those  two  Acts  of  Parliament,  and  that  the  opera- 
tion of  those  clauses  is  sufficient  to  disqualify  him 
from  being  elected.  That  is  the  matter  upon  which 
I  propose  to  give  my  judgment,  and  the  case  might 
have  been  decided  before  this,  for  the  whole  of  the 
material  evidence  in  the  case  might  have  been  dis- 
posed of  in  a  couple  of  hours  on  Tuesday  instead  of 
keeping  us  to  the  middle  of  Friday.  It  is  the  sim- 
plest case  that  by  any  possibility  can  be.  The 
evidence  on  the  subject  is  as  short  as  possible,  and 
if  the  evidence  had  been  confined  to  two  keepers  of 
a  public-house,  by  calling  Kitcheman  and  Samuel 
Abel  and  his  wife  tibie  whole  matter  might  have 
been  ended  in  fewer  hours  than  we  have  occupied 
days.  What  is  the  evidence  of  this  treating  7 
I  will  take  it  from  ^he  respondent  himself.  It 
is  proved  there  were  open  in  this  town,  by  persons 
for  whom  it  is  admitted  Mr.  Ripley  was  responsible, 
1»8  public-houses.    That  is  the  beginning  of  it— 


that  these  were  open  in  this  town  in  Mr« 
Ripley's  behalf  and  by  persons  for  whom  it  is 
admitted  he  is  responsible.  I  am  now  speaking 
of  a  statement  submitted  to  me  by  one  of  the  coun- 
sel for  the  respondent.  The  statement  is  that  in  43 
of  those  tiiere  were  no  refreshments,  but  that  there 
were  115  public-houses  opened  in  this  town  in  which 
refreshments  were  supplied.  The  learned  counsel 
for  the  respondent  has  said  that  those  refreshments 
were  supplied  to  people  who  had  done  work,  but  the 
evidence  is  directly  to  the  contrary.  The  evidence 
is  to  the  effect  that  voters  were  admitted  to  those 
committee-rooms — the  farce  was  gone  through  of 
putting  down  their  names  ^as  committeemen,  and 
refreshments  were  furnished  to  them,  whether  voters 
or  non-voters.  That  is  the  evidence  of  the  case,  and 
not  ^e  statement  of  the  learned  counsel  for  the 
respondent.  Mr.  Kitcheman  says :  "  1  spoke  to  the 
landlord  or  landlords,  and  told  them  that  reasonable 
refreshments  were  to  be  furnished  to  the  committee, 
but  I  hoped  they  would  take  care  that  no  excessive 
expense  was  gone  through."  This  is  the  statement 
of  it,  and  so  far  from  proving  that  this  expense  for 
refreshment  was  to  be  furnished  to  those  persons 
who  are  supposed  to  do  work,  it  does  directly  the 
contrary.  His  directions  are  that  the  refreshments 
are  to  be  furnished  to  the  committee,  and  he  told 
the  persons  that  no  unnecessary  expense  should  be 
incurred.  What  does  Mr.  Samuel  Abel  say  ?  Samuel 
Abel  says  there  was  a  committee  at  his  house.  He 
says,  "  All  the  people  there  were  to  get  anything  in 
reason  ^thout  pa^  ing  for  it."  That  is  his  account  of 
that  matter,  and  his  wife's  evidence  this  morning 
was  exactly  to  the  same  effect.  She  told  a  stoty 
with  respect  to  2L  which  she  stated  came  out  ot  her 
own  pocket.  I  do  not  attach  any  consequence  to 
that ;  but  it  is  proved  by  this  witness  that  the  public- 
houses  were  open  for  refreshments,  and  that  refresh- 
ments were  to  be  afforded  to  the  persons  who  came 
there,  whether  voters  or  non-voters — to  all  who  were 
admitted  to  the  room,  with  the  caution  that  it 
should  not  be  excessive,  but  that  it  should  be  reason- 
able. That  is  the  evidence  on  behalf  of  the  respon- 
dent. What  says  the  Act  of  Parlament?  The  Act 
of  Parliament  states— it  is  a  long  clause,  and  I  have 
no  doubt  it  was  a  clause  prepared  with  the  view  of 
these  matters  being  discussed  by  a  committee  of  the 
House  of  Commons ;  and  in  all  probability  unless 
this  tribunal  had  existed  this  clause  would  not  be 
shaped  in  the  manner  in  which  it  is,  but  would 
be  framed  for  meeting  every  possible  case — "  That 
every  candidate  who  at  an  election  shall  credit, 
give,  or  provide,  or  cause  to  be  given  or  pro- 
vided, or  shall  be  accessory  to  the  giving  or  provid- 
ing, or  shall  pay,  wholly,  or  in  part,  any  expenses 
incurred  for  any  meat,  drink,  entertainment  or  pro- 
vision, to  or  for  any  person,  in  order  to  be  elected,  or 
for  the  purpose  of  corruptly  influencing  such  person, 
or  any  o^er  person  to  give  or  refrain  from  giving 
his  vote,  or  on  account  of  such  person  having  voted 
or  refrained  from  voting,  shall  be  deemed  guilty  of 
the  offence  of  treating."  Now,  suppose  I  were  to  hold 
that,  from  the  evidence  I  have  jusc  read,  Mr.  Ripley 
did  not  by  those  persons  admitted  to  he  his  agents 
do  any  of  these  acts  corruptly,  as  I  believe  Mr. 
Justice  Willes  has  put  the  true  construction  on  the 
word  corrupt,  namely,  *'  a  thing  wilfully  done  and 
known  to  be  against  the  law."  I  don't  know  what 
could  be  said  by  any  person  to  arrive  at  a  con- 
clusion that  those  public-houses  were  not  open  for 
the  piirpose  of  persons  going  there  and  obtaining 
meat  and  drink  not  to  be  paid  for  by  them  but 
by  the  candidate.  I  would  really  waste  words  to 
explain  it  further,  for  it  is  just  about  as  plain  a  case 
as  by  possibility  can  exist,  and  to  anyone  who  im- 
derstands  the  meaning  of  an  Act  of  Parliament 
that  section  was  just  as  fairly  contravened  by  the 
conduct  of  Mr.  Ripley  and  the  persons  he  employed 
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^  SB  it  is  possible  to  contravene  an  Act  of  Parliament. 
That  is  the  ground  on  which  I  give  my  opinion.    I 
will  not  and  do  not  mean  to  go  into  the  imaginary 
cases  Mr.  Price  has  referred  to.    I  hare  no  doubt 
whatever  that  if  there  was  a  candidate  who  came  to 
a  town  and  called  his  friends  and  supporters  toge- 
ther for  the  purpose  of  discussing  the  election  and 
gave  a  dinner  that  would  be  no  treating   at  alL 
What  is  that  compared  to  a  public-bouse  being 
thrown  open  ?    It  has  no  resemblance  to  it — ^not  the 
slightest.    This  case  falls  as  clearly  under  the  Act 
of  Parliament  as  by  possibility  a  case  can  fall.    It 
is  therefore  on  that  ground  that  I  am  of  opinion, 
and  shall  certify  to  the  Speaker,  that  Mr.  Ripley  was 
not  duly  elected,  but  that  his  election  was  void  by 
reason  of  his  having  been  guilty  of  treating  in  the 
course  of  this  election.    But  I  should  do  wrong  if 
I  did  not  call  attention  to  another  matter  which 
has  occiurred  in  the  course  of   these  proceedings. 
There  is  an  Act  of  Parliament  (26  Vict  c.  29)  which 
was  passed  in  the  year  1868.    That  Act  of  Parlia- 
ment was  passed  for  the  purpose  of  endeavouring  to 
prevent  corrupt  practices  in  the  election  of  members 
of  Parliament,  and  enacts  in  the  plainest  possible 
language  that  within  two  months  after  the  election 
a  detailed  statement  of  the  election  expenses  in- 
curred shall  be  furnished  to  the  returning  officer, 
and  delivered  to  him  with  the  bills  and  vouchers 
relating  thereto.     Now  what  has  been   done   in 
this   case   is  in  direct  defiance   of  that  Act   of 
Parliament.    It  had  been  said  that  the  bills  and 
vouchers  were  not  sent   in  because  the  managing 
clerk  had  said  that  it  was  not  necessary  to  do  so. 
Is  it  possible  that  agentibeman  can  stand  up  here 
and  say  that  no  conclusion  should  be  drawn  against 
his  client,  when  his  managing  agent  goes  directly 
against  an  Act  of  Parliament  in  that  respect  ?    If 
the  counsel  for  the  petitioners  had  rested  his  case 
simply  upon  that,  and  had  proved  merely  that  no 
bills  or  vouchers  had  h&ea  sent  in,  I  should  have 
called  upon  the  respondent  to  prove  the  legality  of 
every  item  in  the  accounts.  My  impression  is  that  a 
prima  facie  case  would  then  have  been  established 
— ^it  would  indeed  have  made  a  prima  facie  caae 
against  any  person,  and  I  myself  would  have  been 
prepared  to  draw  the  strongest  inference  from  the 
acts  of  the  person  who  so  conducted  himself — who 
had  gone  directly  against  the  Act  of  Parliament — 
an  Act  which  was  made  for  the  express  purpose 
of  endeaT  curing  to  obtain  purity  of  election  in  this 
kingdom.    I  have  spoken  already  about  treating, 
but  I  will  just  read  what  the  items  were  which 
were  sent  in  on  the  part  of  Mr.  Bipley.    I  find 
there  is  put  down  for  committee-rooms  and  ex- 
penses 1997/.   ISs.  Bd,     I  will  take   the  analysis 
which  was  given  in  detail  by  the  learned  counsel 
for  the  petitioners,  and  it  consisted  in  this:    He 
stated  that  it  was  1900/.  odd,  but  I  see  that  it 
was  returned  as  1997^  18s.  8<£,  and  that  was  for 
oommittee-rooms  and  e^qienses;  of  tilts  71.  Ss.  6dl 
was  for  the  hire  of  rooms ;  that  exclusive  of  that 
the   refreshments    amounted   to    118/.,   but   that 
tefieshments  and  rooms  mixed  xxp  together  come 
to  805/L,  and  that  the  balance  of  the  account  was 
for  miscellaneous  items,  and  so  on.    Well,  here  is 
an  election  which  took  place,  where,  as  I  have  said, 
there  were  upwards  of  115  public^houses  in  which 
refreshments   were    given,    and  the   payment  of 
which  amounted  to  1997^  18s  QoL     Is  it  to  be 
supposed  that  any  election  could  stand  upon  such 
an  expenditure  as  this?     It  is  utterlv  impossible 
that  it  could   do   so.     Then  I  see  there  is  put 
down    for     messengers,    clerks,    and    canvassers 
1978/.  Us,  2dL,    but  who   are   those   canvassers? 
It  seems  there  are  a  number  of  Irish  voters  in 
this    town,    and    with    tiie  view   of  persuading 
tiiem    that    Mr.    Bipley   was    a    proper    person 
to    be   elected    a    member  of    Parliament  men 


were  put  on  as  canvassers  to  do  that,  and  to 
secure  their  votes.  Here  is  an  account  of  some  of 
those  who  are  called  canvassers.  It  is  the  list  whidi 
was  handed  in  by  Mr.  Joseph  Gibson.  There  was 
Poole,  Greary,  Freeman,  and  others,  who  were  paid 
10/.  IBs*  Then  there  is  another  Ust,  in  which  Lul^, 
Daniels,  Midgley,  Durkin,  Gallagher,  and  other 
Irish  names  are  included,  and  those  men  were  paid 
5s.,  lOs.,  or  IJL,  as  the  case  might  be.  There  is  next 
the  Beckett  Arms  lot,  and  others,  and  does  say 
person  say  that  my  eyes  could  be  closed  to  all  this? 
That  this  canvassing  was  a  mere  cloak  I  have  no 
doubt.  It  was  nothing  more  than  a  mere  pretence 
of  canvassing  for  the  purpose  of  giving  those  per- 
sons money  to  secure  their  votes.  It  is  not  neoei^ 
sary  for  me  to  say  anything  further  than  this,  that 
to  my  mind  it  was  a  mere  pretence,  a  mere  doak, 
as  it  were,  to  secure  those  Irish  votes,  and  whatever 
might  have  been  permitted  by  the  House  of  Com- 
mons, you  may  depend  upon  it  that  such  conduct 
as  this  will  not  impose  upon  the  judges  who  are 
now  the  persons  to  try  it.  I  have  stated  that  the 
entire  expenditure  is  put  down  as  7211/1,  and  I  cer- 
tainly have  an  impression  that  no  election  will  jnsiify 
such  an  expenditure  as  that  That  alone  would 
make  a  case  sufficient  to  call  for  an  explanation  ss 
to  how  such  a  large  sum  of  money  had  been  spent 
That  there  are  people,  too,  who,  to  secure  elertioD, 
are  willing  to  expend  7200/L,  is  clear  enough,  but  I 
declare  to  them  that  they  might  just  as  well  throw  ^ 
their  money  down  the  nearest  ooaJ-pit  as  have  their 
election  conducted  on  such  a  system  as  that.  Thqr 
mi^t  just  as  well  stand  in  the  middle  of  the  street 
and  adc  every  person  to  take  a  5/.  note  for  his  vote. 
There  is  no  more  use  in  doing  such  a  thing  as  that 
than  there  would  be  in  tturowing  their  notes  into  the 
sea  or  into  the  fire.  Sw^  an  expenditure  nefcr 
could  stand,  and  I  may  say  that  I  never  did  in  the 
course  of  my  experience  szrive  at  a  more  dear  con- 
clusion than  that  Mr.  Bipley,  by  his  agents,  hss 
contravened  the  section  of  the  Act  It  will  tfaeie- 
fore  be  my  duty  to  declare  him  not  duly  elected, 
and  to  report  that  to  the  Speaker.  With  respect  to 
the  other  matters  which  I  may  be  called  upon,  to 
reports-first,  as  to  whether  any  corrupt  ^actioei 
have  been  carried  on  with  the  knowledge  and  cob- 
sent  of  the  candidate,  under  the  44th  section  of  the 
Act — I  shall  report  that  no  such  corrupt  pcactioBS 
have  been  proved  to  have  been  committed  witfaia  the 
knowledge  of  Mr.  Bipley.  Then,  as  to  the 
of  those  who  have  been  guilty  of  corrupt 
and  I  find  they  are  several  in  number,  I  shall  vetm 
the  names  of  those  only  who  upon  their  own  eri- 
dence  were  so  guilty.  I  will  oot  return  the  aawessf 
any  person  except  those  who  by  their  own  stateraent 
were  guilty  of  those  corrupt  practices.  The  thnd 
return  I  shall  have  to  make  will  be  idiether  o«- 
rupt  practices  prevailed  in  the  bcwoogh  to  the 
extent  stipulated  in  the  Act  I  think  ihey  hsfs 
not  prevailed  in  the  sense  understood  by  the  Act 
What  I  understand  is  this,  that  there  was  tieating 
going  on,  but  I  believe  it  was  confined  to  a  part 
only  of  the  borough,  and  I  ahaU  take  care  to  r^ort 
that  fact.  I  must  say,  too,  that  there  is  no  efi- 
dence  of  aiiy  gross  intoxication  or  gross  dmnkea- 
ness  being  carried  on  daring  the  election,  but  whst 
was  done  was  that  the  committee-rooms  were  opes, 
and  that  every  person  who  was  supposed  to  be  a 
voter  could  partake  of  any  refreshments,  that  is, 
any  reasonable  refreshments,  at  the  expense  of  Mr. 
Bipley.  I  therefore  shall  not  report  that  extensire 
and  corrupt  practices  prevailed  within  Uie  borough 
at  this  el^stion. 

Giffard.'^Yova  lordship  will  allow  costs. 

MABTm,  B.— The  costs,  of  comrse,  will  foQor 
the  result. 
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Jan.  28,  29,  and  30, 1868,  and  Feb.  1, 1869. 

Bribery  —  Treaiing  —  Undue  influence  —  Meaning  of 
"Tree/y  "— 2%*  opening  of  pvtbUc-housee—V!  j- 18 
VicL  c.  102,  M.  4, 12,  and  23. 

It  u  fAe  poUey  of  the  law  that  a  man  should  exercise  the 
franenise  fredy ;  andf  therefore,  if  undue  pressure, 
whether  it  be  bribtry^  treating^  or  cppreseiony  be 
hrouaht  to  influence  his  vote  the  vote  becomes  bad 
If  this  influence  be  widespread  and  general  it  vitiates 
the  election  by  virtue  of  the  common  hw,  irrespective  of 
particular  Acts  of  Parliament. 

The  opening  of  public-houses  in  the  sense  to  avoid  an 
election  must  he  a  systematic  opening  for  the  purpose  of 
giving  refreshment  to  voters,  the  supply  being  limited 
by  the  discretion  of  the  landbrd  as  to  what  is  a  rea- 
sonable suppiif.  Where,  therefore,  rooms  in  public- 
houses  were  hired  for  certain  days  for  committee  pur- 
poses, and  at  other  times  used  for  other  purposes  of  the 
ordinary  character,  and  in  no  way  connected  with  the 
election,  it  was 

Held,  thai  this  was  not  an  opening  of  the  pubUe-houaes 
for  the  purpose  of  treating. 

To  make  the  doing  of  an  act  corrupt,  it  must  he  done 
with  an  evil  mind,  with  the  knowledge  that  it  is 
wrong,  and  with  evil  fedings  and  evil  intentions. 

A.,  a  strong  partisan,  spoke  toB.  about  his  vote,  who  said 
he  intended  to  give  it  to  C.  A,  said  he  could  persuade 
him  that  D.  was  the  best  man,  asked  him  to  come  and 
talk  it  over  <U  a  public-house,  and  gave  him  some 
beer: 

Held  to  be  neither  bribery  nor  treating,  as  not  being  a 
corrupt  act,  but  a  natural,  ordinary,  and  common 
thing  which  the  ordinary  course  of  life  leads  to  be 
done. 

Large  numbers  cf  voters  came  to  S.,  an  agent  of  the 
respondent,  at  a  public-house,  and  said  that  the  other 
side  was  treating  largely  S.  hereupon  told  the  land- 
lady to  give  them  some  beer  to  keep  them  quiet : 

Held,  that  this  was  not  treating,  inasmuch  as  it  was  not 
a  vobaitarg  oorrtptact,  but  an  act  done  wukr  preseure. 

Sixty  persons  were  furnished  with  refreshments  in  the 
committee-rooms  of  one  ward  where  1400  votes  were 
polled  on  each  sick.  It  was  sworn  that  these  persons 
were  engaged  in  the  actual  business  of  the  election,  and 
that  no  one  received  refreshments  who  was  not  so 
engaged: 

Held,  that  the  giving  of  this  refreshment  was  7U>t  a  cor- 
rupt but  an  innocent  act,  because  it  was  not  given  with 
the  evil  intention  of  influencing  votes. 

Sect,  i  of  17  i'  18  Vict,  c  102,  defines  treating,  and 
says  that  any  candidaU  guilty  iy  himself  or  his  agents 
1^  corruptly  influencing  any  person  by  such  means  shall 
be  liable  to  a  penalty  of  501,  and  that  the  person 
corruptly  accepting  the  treating  shall  be  incapable  of 
tfoting.  Sect.  28  declares  the  giving  of  re/reshnents 
to  voters  on  the  days  of  nomination  and  polling  to  be 
iOegal,  and  that  the  person  so  offending  snail  be  liable 
to  a  penalty  of  4Qs. : 

Held,  that  an  offence  committed  against  the  provisions  of 
the  4th  section  would  vitiate  an  election,  and  that  an 
offence  committed  against  the  provisions  of  the  2Srd 
is  illegal,  but  woM  not  vitiate  em  election. 

If  money  is  given  to  a  man  before  an  election  to  indues 
him  to  vote  or  refrain  from  voting,  it  is  ipso  facto 
bribery,  and  has  the  effect  of  disqualifying  the 
candidate  for  being  elected.  But  if  the  money  is 
given  after  the  man  has  voted,  it  must  be  Jwum  to 
aaoe  been  given  corruptly. 

This  was  a  petition  against  the  return  ot  Mr. 


Forster,  and  alleged  bribery,  treating,  and  undue 
influence.  The  other  candidates  were  Mr.  Miall 
and  Mr.  Ripley. 

Price,  Q.  C,  and  Waddy  appeared  for  the  peti* 
tioners;  and 

BaUantine,  Seijt.,  Sargoody  Serjt.,  and  Pope  for  the 
respondent. 

It  being  the  opinion  of  the  learned  judge  that 
the  evidence  of  bribery  was  beneath  contempt,  that 
allegation  need  not  be  noticed  in  this  report. 

As  to  treating,  the  following  is  a  summary  of  the 
eridence  with  reference  to  one  house,  the  Bobin 
Hood :— Poole,  before  the  municipal  election,  saw 
from  twenty  to  thirty  people  there ;  beer  was  given 
to  the  company,  and  no  one  paid  for  it ;  Mr.  Dracup 
paid  5s.,  and  Poole  being  denounced  as  a  Ripleyite 
had  to  leave  the  room.  Freeman,  before  the  muni- 
cipal election,  saw  beer  brought  in  by  half  gallons 
for  forty  or  fifty  who  did  not  pay.  After  the 
municipal  election  he  got  beer  daily,  and  was  not 
asked  to  pay.  Voters  and  non-voters  all  drank. 
He  had,  however,  seen  Mr.  Mortimer,  a  Miallite, 
pay  for  the  company.  One  house  against  which 
the  witness  Poole  gave  evidence  was  the  Shamrock; 
and  Mrs.  Hill,  the  landlady,  sud,  "On  Friday 
before  the  election  her  husband  told  Stephenson 
that  people  kept  saying  it  was  a  dry  mess,  and  they 
wanted  something  to  drink."  Stephenson  said, 
"  Well,  do  what  you  can  with  them."  They  served 
beer  to  both  voters  and  non-voters,  and  kept  an 
account  for  it.  The  beer  was  supplied  both  in  the 
committee-room  and  tap-room.  Some  of  the  men 
paid  for  the  beer,  and  some  did  not.  They  took  the 
money  when  it  was  offered,  when  it  was  not  they 
put  it  down.  On  the  polling-day  some  ham  sand- 
wiches came  to  the  house.  Didn't  know  whs 
supplied  them,  nor  the  man  who  brought  them. 
There  were  above  100  peo|^e  in  the  house  on  the 
polling-day.  The  sandwidies  were  given  to  all 
who  asked  for  them.  Two  basketfnls  were  brought. 
Each  basket  would  hold  100  or  200  sandwiches. 
The  sandwiches  were  taken  into  the  committee- 
room  and  some  into  the  bar.  Both  voters  and  non- 
voters  were  in  the  house. 

On  the  same  subject  Wade  said  that  refreshments 
were  prohibited  for  voters  as  such.  He  thought 
those  actually  working  might  get  refreshments  to 
prevent  their  having  to  go  home  and  break  their 
work. 

Martin,  B.  :  Your  idea  was  that  it  must  be  given 
without  any  view  of  influencing  the  vote  ?~  Yes. 

By  /Vies :  This  was  in  reference  both  to  the  4th 
and  the  23rd  sections  of  the  Act.  My  impression 
was  that  where  refreshment  was  for  the  work  of 
an  election,  and  to  prevent  a  voter's  interruption  in 
the  work  it  might  be  given.  The  tickets  were  only 
asked  for  by  tiie  South  Ward,  as  they  thought  it 
would  be  a  convenient  way  of  working. 

Poll  derks,  he  said,  had  refreshment.  [Mastii^ 
B.~By  poll  clerks  you  mean  clerks  whether  en- 
gaged in  the  poll  booth  or  not,  who  were  engaged 
in  making  calculations  about  the  poll?]  Yes. 
[Maktin,  B.  :  I  understand  you  come  to  the  con- 
clusion that  the  Act  did  not  prohibit  the  giving  of 
refreshments  to  those  who  were  actually  engaged 
in  work  ?  And  you  honestly  acted  on  that  belief  ?] 
—Yes. 

Lockwood  Stephenson,  examined  by  BaUantine 

said: 

I  obteined  tbe  UU  from  Mn.  Hm.  I  mentioned  it  to  th* 
■ecretaiy  and  the  ward  chainnan,  and  they  stated  that  the 
amount  was  exoesaiTe  for  beer,  and  it  was  olgected  to  very 
much,  and  it  was  oonsidend  that,  looking  to  the  time  we 
had  been  there,  and  the  trouble  we  gave,  that  we  should 
paj  more  for  the  room.  That  was  the  case.  Ifoihing  was 
supplied  there  with  a  riew  to  treat  anybody. 
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By  Price: 


I  was  one  of  the  Tioe-chainnen.  I  engaged  the  room  at 
28.  6d.  a  night.  We  were  ten  nights  there.  That  was  what 
she  charged.  It  was  our  oentnu.  conunlttee>room.  Seeing 
we  have  made  most  use  of  the  rooms,  and  as  it  was  a  large 
room  and  a  larger  house,  we  gave  her  the  extra  mone  j.  We 
did  net  tell  her  that  we  intended  to  do  so  before  the  election ; 
but  the  week  before  the  election  e^e  complained  of  it  being 
a  very  dry  affair.  Many  of  the  committee  were  labouring 
men,  and  stood  in  much  need  of  refreshments.  We  had 
many  complaints  from  Mr.  and  Mrs.  Hill.  I  mentioned 
this  to  our  secretary,  and  Mr.  Beaumont,  and  said  the  pres- 
sure had  been  put  on  in  White  Abbey  by  the  opposite  party, 
and  we  had  been  turned  out  of  one  place  because  we  were  so 
dry.  I  foresaw  we  were  losing  ground  in  consequence,  and 
on  the  Friday  ni^ht  I  told  the  committee,  and  I  told  them 
to  give  it  accordmg  to  their  discretion.  I  thought  a  few 
cans  of  beer  would  make  no  difference.  The  persons  we 
were  losing  were  roters.  They  were  to  supply  voters  and 
non-Toters.  We  were  receiving  complaints  from  all  our 
canvassers  erery  day. 

Baliantine,  Serjt.,  for  the  respondent.  As  to  the 
public-house  committee  rooms,  so  long  as  there  were 
public-houses  they  would  afford  the  only  accommo- 
dation  for  meetings  of  that  kind.  Refreshments 
were  furnished  at  62  public-houses.  Their  solicitor 
had  instructed  them  as  to  the  construction  of  the 
Act,  that  if  refreshments  were  not  supplied  for  the 
purpose  of  influencing  votes  there  was  nothing 
committed  against  the  law  and  he  (BaUantine) 
was  not  sure  but  that  if  he  had  been  asked 
he  would  have  concurred  in  that  opinion.  What 
was  the  question  of  fact  his  Lordship  had  to 
decide  ?  There  were  two  matters  to  be  determined 
— "  Was  the  act  done  intentionally  ?"  He  admitted 
it  was.  The  next  was — "  Was  it  done  for  the  pur- 
pose of  corruptly  influencing  the  voters  T*  That 
was  a  fact  that  his  Lordship  would  have  to  find. 
There  was  nothing  in  his  Lordship's  judgment  to 
militate  against  the  view  he  (Ballantine)  had 
taken  of  this  case.  [Martin,  B.^I  intend  to 
invite  you  both  to  consider  what  is  the  real 
meaning  of  the  word  corrupt.]  I  intended  to 
deal  with  it  €x  concessu  that  "  corruptly"  might  mean 
something  more  than  attached  to  a  criminal  matter. 
[Martin,  B.— I  will  tell  you  what  is  passing  in  my 
mind.  There  are  certain  facts  proved,  and  there  is 
nodoubt  that  "  corruptly  "  governs  the  entire  of  the 
section.  Well  then,  the  matter  I  have  to  consider 
is  what  those  facts  are  and  satisfy  my  mind  they 
exist.  I  have  endeavoured  to  get  you  both  to  tell 
me  M'hat  are  the  facts  you  consider  established,  and 
then  I  shall  ask  you  both  to  tell  me  what  you  mean, 
what  you  think  is  meant  by  the  Legislature,  by  the 
word  **  corrupt,"  and  how  far  the  facts  which  are 
established  come  within  its  meaning.  I  will  be  glad 
if  you  will  confine  yourself  to  it,  and  it  is  upon  that 
my  judgment  will  turn.]  I  have  no  hesitation  in 
saying  that  were  I  to  give  my  own  unqualified 
opinion,  were  I  called  upon  to  advise  in  a  matter  of 
this  kind,  I  should  say  that  corruptly  must  mean 
something  more  in  a  penal  Act  of  Parliament  than 
a  mere  voluntary  act,  a  mere  doing  on  purpose  what 
is  known  to  be  wrong.  [Martin,  B. — What  do  you 
suppose  "  corrupting  *'  means  in  an  inuictment  for 
perjury?]  With  a  motive  of  crime.  In  every 
indictment  for  perjury  there  are  two  words  used, 
"  wilfully  "  and  "  unlawfully."  [Martin,  B.— Both, 
and  therefore  I  say  that  when  you  find  the  word 
"corrupt"  in  an  Act  of  Parliament  of  this  kind 
it  must  mean  a  person  doing  something  that  he 
knows  to  be  wrong,  and  intends  to  be  wrong. 
Would  you  go  so  far  as  this — that  if  in  an  in- 
dictment of  perjury  it  were  established  that  a 
man  appeared  as  a  witness,  and  that  he  know- 
ingly and  intentionally  gave  evidence  of  a  fact  con- 
trary to  what  he  knew  was  the  fact,  gave  false 
evidence,  and  it  was  established  that  it  was  a  mere 
wanton  piece  of  conduct  of  his,  and  that  he  had  in 
his  mind  really  no  design  either  to  favour  the  person 
on  whose  behalf  he  gave  evidence,  or  to  injure  the 


person  against  whom  he  gave  it — would  you  say 
that  was  not  corrupt  ?]  I  should  say  that  man, 
under  those  circumstances,  is  answerable  for  the 
natural  inference  from  any  act  he  Committed,  but  if 
he  could  clearly  prove  that  he  did  not  do  it  with 
any  wrong  inttntion  it  was  not  corrupt.  There  is  in 
the  17  &  18  Vict.  c.  102,  s.  28,  a  direct  prohibitioD  of 
providing  refreshments  on  account  of  a  voter  having 
polled,  and  there  the  word  "  corrupt"  is  not  to  be 
found.  I  think  it  clear  that  an  indictment  under  the 
section  referred  to  must  contain  the  term  "  corrupt," 
otherwise  it  was  demurrable  and  liable  to  be  quashed. 
[Martin,  B. — You  may  take  it,  unless  Mr.  Piice 
alters  my  opinion,  that  the  doing  of  an  act  prohibited 
by  the  2drd  section  would  not  affect  an  election;  it 
must  be  within  the  4th  for  the  purpose  of  doing  it; 
it  would  be  an  illegal  act,  but  would  not  vitiate  the 
election.]  In  the  2drd  section,  where  the  word 
"  wilful  "  is  used,  the  penalty  is  40«. ;  in  the  otfaa 
case  the  penalty  is  60/. ;  and  there  the  word  "cor- 
ruptly" is  used.  That  shows  there  must  be  a 
difference  between  the  words.  But  supposing  your 
Lordship  should  think  the  two  words  the  same,  the 
word  "  wilful "  must  be  governed  by  the  words 
'*  influencing  a  vote."  He  then  proceeded  to 
vindicate  the  intention  which  prevailed  in  the 
ordering  of  refreshments  on  the  polling  day.  ^ 
was  thought  that,  looking  to  the  amount  of  treat- 
ing that  was  going  on  on  the  other  side,  and 
the  necessity  of  having  a  large  number  of  persons 
at  work  watching  what  was  done  from  the  eariiett 
hours,  it  was  desirable  that  refreshments  should  be 
provided  for  them,  and  that  being  on  consultatioQ 
deemed  to  be  quite  legal,  it  was  determined  to  get 
the  tickets  printed  and  used.  He  thought  that  the 
judgment  in  the  lAcltfieid  case  showed  that  Mr. 
Justice  Willes  had  somewhat  departed  from  his  view 
in  the  case  of  Cw^f>er  v.  Slade, 

Price,  in  reply,  for  the  petitioners. — Your  Lord- 
ship threw  out  what  was  passing  in  your  Lordship's 
mind  as  to  the  analogy  that  might  be  drawn  in 
respect  of  an  indictment  for  perjury.  In  the  first 
place,  I  do  not  think  it  is  quite  a  true  analogy,  be- 
cause I  can  well  understand  that  there  may  be  a 
meaning  In  which  the  word  corruptly  may  be  used 
with  reference  to  a  highly  criminal  offence,  and  the 
way  in  which  it  is  used  in  reference  to  an  offence 
of  this  kind,  which,  although  an  offence  against  the 
statute,  is  not  in  a  strict  sense  a  criminal  offence. 
It  is  followed  by  certain  consequences,  I  will  not  ssy 
of  a  highly  penal  nature,  because  the  result  is  only 
that  the  candidate  is  disqualified  from  sitting  for 
that  city  or  borough  during  that  Parliament 
[Martin,  B. — And  a  penalty.]  And  a  penalty,  no 
doubt.  I  will  take  the  word  corruptly  as  used  in  a 
perjury  indictment.  My  opinion  is  that  the  use  of 
the  word  corruptly  is  that  it  means  very  little  moie 
than  Mr.  Justice  Willes  says  that  it  means  in  this 
statute.  I  believe  it  is  used  in  no  other  sense  than  ss 
an  equivalent  for  a  wilful  and  wicked  cuntraventioa 
of  the  law  by  perjury.  [Martin,  B. — If  you  add  the 
words  wicked  and  wilful  you  are  quite  right ;  tiy 
it  with  '^  wilful "  alone.]  There  is  authority  on  that 
point.  As  far  as  I  can  make  out  the  word  falsely 
must  be  used  in  the  indictment  for  perjury,  but  the 
word  wilful  would  be  sufficient  without  the  word 
corruptly,  because  the  word  wilful  would  show 
a  determination  on  the  part  of  the  person,  bat 
the  word  wilful  must  be  used  to  prevent  die 
possibility  of  the  defendant  being  able  to  ssy, 
"I  made  a  mistake,"  a  mere  error  of  judgmffiit) 
mere  want  of  recollection.  [Martin,  B.  called 
attention  to  the  fact  that  in  Russell  on  Crimes  it  was 
stated  that  the  statement  must  be  made  that  the 
defendant  swore  wilfully  and  corruptly  and  also 
falsely.]  The  word  falsely  must  be  used  to  pre- 
vent it  being  said  it  was  a  mistake,  and  then  when 
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the  word  "wilful"  is  added  I  do  not  think  ma- 
licioosly  and  corraptly  carries  it  any  farther. 
Supposing  a  man  had  no  malice  against  an  indi- 
Tidual,  and  came  deliberately  and  swore  that  which 
was  false,  it  was  equally  an  ofiFence  which  the  law 
would  put  down— whether  he  did  it  maliciously  or 
not  the  law  had  nothing*  to  do  with.  False  must  be 
there,  because  that  was  the  essence  of  it ;  what  was 
wanted  to  be  shown  was  that  the  men  did  it  de- 
liberately. The  charge  to  a  jury  generally  was 
that  they  must  be  satisfied  that  the  prisoner  took 
a  false  oath  and  did  it  deliberately;  a  judge 
would  not  say  that  a  jury  must  be  satisfied  that 
the  prisoner  did  it  corruptly.  As  to  the  use 
of  the  word  **  corruptly'*  in  election  matters,  the 
first  statute  in  which  it  occurred  was  2  Geo.  2, 
c.  24.  After  reading  the  definition  of  the  word 
**  corrupt"  from  that  Act,  he  referred  to  that  of  Mr. 
Justice  Willes.  [Martin,  B.  :  Mr.  Justice  Willes 
waa  speaking  not  of  treating  but  of  bribery.]  The 
word  "corruption"  means  the  same  thing  whether 
applied  to  giving  a  bribe  or  a  glass  of  drink. 
[Martin,  B. — ^The  Legislature  treats  them  as  dif- 
ferent things.  The  Act  shows  that  money  given  to 
a  man  before  he  gave  his  vote  would  constitute  a 
crime,  but  in  the  case  of  money  given  after  the  man 
has  given  his  vote  it  must  be  done  corruptly— done 
with  a  bad  mind.]  It  had  reference  not  to  the 
animus  of  the  person  doing  the  act  but  that  they 
should  not  pervert.  [Martin,  B. — That  is  not  the 
meaning  of  it.]  In  Cooper  v.  Sladej  it  was  conceded 
on  all  hands,  that  Sir  F.  Slade  paid  the  expenses  in 
the  honest  belief  that  it  was  a  legal  act,  and  acting 
under  the  advice  of  counsel.  The  question,  how- 
ever, was  bound  to  be  not  what  he  thought  legal, 
but  what  he  did.  The  definition  of  Mr.  Justice 
Willes  on  that  case  was  correct — that  the  wilfully 
doing  an  act  which  was  forbidden  by  the  statute 
waa  the  corrupt  doing  of  it  The  construction 
was  plain,  that  Mr.  Wade  could  not  pretend  for 
a  aingle  moment  that  the  refreshment  tickets  were 
legal.  The  23rd  section  makes  it  an  offence  to  give 
these  refreshments,  and  the  person  so  offending 
ahull  forfeit  the  sum  of  40$.  But  the  4th  section 
makes  the  candidate  responsible  for  the  offence  of 
treating,  and  therefore  the  28rd  section  makes  it 
an  illegal  act,  independent  of  the  candidate  alto- 
gether ;  but  it  does  not,  if  that  act  is  done,  remove 
from  the  candidate  the  liability  to  have  his  election 
voided  by  reason  of  his  having  through  his  agents 
corruptly  treated.  The  4th  section  hits  not  the 
person  who  does  the  act,  except  through  his  agents, 
the  23rd  hits  the  person  who  gives  the  refreshment, 
and  says  if  you  give  this,  whatever  be  the  penalty 
to  the  candidate,  you  shall  yourself  be  subject  to  a 
penalty.  I  say  that  does  not  relieve  the  candidate 
from  the  4th  section,  which  embraces  everyday 
refreshments. 

Martin,  B.  then  said : — ^This  is  a  petition  entered 
by  two  gentlemen,  Mr.  Storey  and  Mr.  Gamett, 
which  prays  that  it  may  be  determined  that  Mr. 
Forster  was  not  duly  elected  or  returned  at  the 
election  which  took  place  last  November.  I  have 
no  doubt  the  petition  is  one  which  has  been  taken 
from  a  form  kept  at  the  office  from  which  it  pro- 
ceeded, and  it  charges  all  manner  of  possible  offences 
against  that  candidate  which  would  affect  his  seat. 
The  first  eleven  allegations  in  this  petition  are 
founded  upon  the  first  head  of  the  2nd  section  of 
the  Stat.  17  &  18  Vict.  c.  102.  The  12th  is  founded 
upon  the  4th  section  of  that  Act  of  Parliament.  In 
my  opinion  the  decision  of  this  case  depends  upon 
that  last  section ;  and  the  question  will  be  whether 
or  not  it  is  proved  to  my  satisfaction  that  Mr.  Fors- 
ter has  violated  the  provisions  of  the  4th  section  of 
that  Act  of  Parliament.  The  residue  is  directed  to 
imdue  infltence,  of  which   here  is  no  evidence  at 


all.  [His  Lordship  reviewed  the  evidence  of  bribery^ 
and  said  it  was  beneath  contempt.  He  continued  :j 
The  case  resolves  itself  into  a  case  of  whether  there 
has  been  undue  influence  within  the  meaning  of  this 
4th  section.  Now  it  seems  to  me  that  the  learned 
counsel  who  last  addressed  me  misapprehends  the 
law,  and  it  is  a  very  desirable  thing  that  the  law 
should  bo  understood.  The  law  is  that  voters  should 
exercise  their  franchise  freely,  that  is  the  expression 
that  is  to  be  found  in  all  the  law  books.  And  the 
meaning  of  "  freely  "  is  that  a  man  upon  whom  the 
Legislature  has  conferred  the  elective  franchise 
should  exercise  his  own  judgment  and  arrive 
at  a  conclusion  which  of  the  candidates  he 
honestly  believes  is  the  best  person  to  represent 
the  borough  in  Parliament.  Whom  he  is  to  vote 
for  ought  to  be  determined  by  the  man's  own  judg- 
ment, and  no  influence  ought  to  be  brought  to  bear 
upon  him  at  all.  And  the  policy  of  the  law  and 
the  theory  of  the  law  is  that  the  man  upon  whom 
the  elective  franchise  is  conferred  should  judge  for 
himself  which  candidate  is  the  preferable  candidate, 
and  give  his  vote  accordingly.  But  influences  are 
brought  to  bear  upon  men,  and  we  cannot  help  it. 
There  are  influences  which  are  called  due  influences^ 
and  other  inflaences  which  are  called  undue  in- 
fluences, and  the  law  has  endeavoured  to  punish  the 
use  of  undue  influences.  And  amongst  these  undue 
influences  there  are  bribery  and  treating,  and  op- 
pression, that  is  an  undue  or  improper  pressure 
put  upon  a  man.  But  if  any  pressure  is  put 
upon  a  man,  or  any  bribe  is  administered  to  a  man, 
no  matter  by  whom,  or  a  treat  is  given  to  a  man,  no 
matter  by  whom,  for  the  purpose  of  affecting  his 
vote,  the  effect  is  to  annihilate  the  man's  vote, 
because  he  give;  his  vote  upon  an  influence  which 
the  law  says  deprives  him  of  free  action ;  he  becomes 
a  man  incompetent  to  give  a  vote  because  he  has 
not  that  freedom  of  will  and  of  mind  which  the 
law  contemplates  a  man  ought  to  have  for  the  pur- 
pose of  voting.  But  that  affects  the  man  alone,  it 
don't  affect  the  candidate,  it  has  merely  the  effect 
of  extinguishing  liis  vote,  and  if  there  was  a  scrutiny 
for  ascertaining  who  had  the  majority  of  lawfiu 
votes,  that  man's  vote  ought  to  be  struck  off,  but 
that  is  all  it  directly  operates  upon.  But  it  has 
been  long  held,  before  these  Acts  of  il^arliament  at 
all,  that  it  was  law — what  is  called  the  common  law 
of  the  land,  that  is,  not  created  by  Act  of  Parliament 
—that  bribery  and  undue  influence,  and  undue 
pressure,  vitiate  an  election,  so  that  if  it  had  been 
proved  that  there  existed  in  this  town  bribery,  and  to 
a  very  large  extent,  that  it  came  from  unknown  quar- 
ters, but  that  people  were  bribed  right  and  left,  or  if 
it  could  be  proved  that  there  was  treating  in  all 
degrees,  that  houses  were  thrown  open  for  people  to 
get  drink,  not  knowing  from  whom,  then  the  common 
law  would  have  declared  that  election  to  be  a  void 
election,  because  it  was  carried  on  contrary  to  what 
the  principle  of  the  law  is.  It  is  not  pretended 
that  in  this  case  there  was  any  such  bribery,  or  any 
such  treating  as  at  common  law  would  have  affected 
the  election.  There  is  in  this  case  no  evidence 
whatever  of  that  general  treating,  or  that 
general  corruption,  which  would  lead  me,  or 
lead  anyone,  to  decide  that  the  election  was 
void  by  reason  of  the  general  common  law  of 
the  land.  And  therefore  the  result  is  that  for  the 
purpose  of  unseating  the  candidate,  and  declaring 
the  election  void,  it  is  essential  for  the  petitioners 
to  bring  him  within  the  enactment  of  the  Act  of 
Parliament,  which  says  that  if  a  person  commits 
the  acts  wMch  are  there  called  treating,  that  shall 
affect  his  seat,  and  deprive  him  of  the  status  of  a 
candidate.  It  is  for  the  petitioners  to  prove  that  in 
this  particular  case  Mr.  Forster  was  guilty  of  an 
act  contrary  to  the  4th  section  of  this  Act  of 
Parliament,  otherwise  his  seat  cannot  be  affected 
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It  might  be  that  roteB  were  given  to  him  which 
upon  a  scrutiny  would  be  struck  off;  it  may  be 
tiie  23rd  section  of  the  Act  of  Parliament  has 
been  violated,  but  there  is  nothing  in  that  23rd 
section  whatever  to  affect  his  seat  or  the  status 
of  the  candidate  who  can  only  be  affected  by 
leason  of  this  4th  section.  I  am  clearly  of 
opinion  that  the  argument  addressed  to  me  as 
to  the  23rd  section  of  the  Act  —  that  a 
penalty  was  incurred  by  what  was  done  in 
giving  refreshments  upon  the  polling  day,  con- 
trary to  the  28rd  section — ^has  no  operation  with 
regard  to  this  4th  section  except  in  so  far  as  the 
same  Act  is  evidence  that  may  be  used  to  establish 
the  position  that  something  was  done  by  Mr.  Porster 
which  contravenes  the  4th  section  of  this  Act. 
Therefore  the  question  comes  to  this,  has  that 
been  proved  to  hare  been  done?  Now,  the  evi- 
dence upon  this  case  resolves  itself  into  two  periods. 
It  resolves  itself  into  what  was  done  previous 
to  the  election,  that  is,  previous  to  the  polling-day, 
and  what  was  done  upon  the  polling-day.  And  the 
evidence  is  perfectly  distinct  upon  these,  and  per- 
fectly plain.  But  Mr.  Price  has  stated  that  this 
case  is  analogous  to  the  case  against  Mr.  Ripley. 
But  in  reality  there  is  not  the  slightest  analogy  be- 
tween them.  The  case  against  Mr.  Bipiey  was  that 
he  had  opened  public-houses  in  the  sense  in  which 
that  is  commonly  and  generally  undsrstood,  that 
they  were  public-houses  selected  by  him  or  by  his 
agents,  that  rooms  were  allotted  in  these  houses 
where  people  went  every  night  if  they  liked ;  that 
a  messenger  was  put  at  the  door,  or  some  person  for 
preventing  others  from  coming  there  than  persons 
in  some  way  connected  with  the  house,  and  the 
people  who  went  nightly  to  these  houses  went  there 
to  get  drink,  only  limited  by  this,  that  it  was  to  be 
given  in  reason,  and  that  it  was  not  to  be  given  in 
excess.  I  have  referred  to  the  evidence  th&  morn- 
ing of  Eitcheman,  who  was  the  active  agent  in  the 
election  for  Mr.  Bipley,  and  he  tells  you  that  he 
was  the  person  who  opeaed  these  public-houses,  and 
that  his  direction  was  to  affois.  refreshments  to 
persons,  but  to  afford  it  in  reason,  and  not  in  ex- 
cess. Now,  that  is  what  I  call  opening  a  pubUc- 
house,  and  that  is  the  meaning  which  has  always 
been  attached  to  the  opening  of  a  public-house, 
whether  or  not  it  was  at  a  period  before  the  election 
— «  sort  of  open  house  for  voters  to  go  to,  and  there 
to  be  supplied  with  drink  at  the  expense  of  the  can- 
didate, at  the  wilL— you  may  say  at  the  discretion— 
of  the  landlord  or  of  the  landlady  as  to  what  might 
be  in  reason.  But  that  is  the  meaning  of  opening  a 
public-house,  and  the  meaning  in  which  that  word 
IS  used  in  reference  to  an  election.  What  reference 
has  that  to  this  case  ?  Nothing  in  the  world.  You 
have  gentlemen  called  before  you— you  had  Mr. 
Wade,  upon  whom  no  imputation  could  rest — you 
had  a  number  of  gentlemen,  every  one  of  them 
chaumen  of  different  committees  in  the  ward,  upon 
whom  there  was  no  imputation  cast,  and  there  was 
no  cross-examination ;  and  they  swore  to  me  upon 
their  oath  that  the  use  made  of  public-houses  in 
regard  to  Mr.  Forster  and  Mr.  Miall's  election  is  as 
different  as  night  from  day  compared  with  the  case 
of  Mr.  Bipley,  and  that  what  was  done  was  that 
they  went  to  these  places  agreeing  for  the  use  of 
the  room  upon  the  nights  when  they  went  there— 
not  every  night,  but  merely  that  they  should  have 
these  rooms  upon  the  nights  of  the  general  meetings, 
when  they  went  to  these  places  to  address  persons. 
What  resemblance  has  that  to  public-houses  opened 
in  Mr.  Bipley 's  case  ?  It  is  not  the  same  thing  at  all. 
I  believe  by  the  evidence  of  Mr.  Wade  and  the 
others  that  it  was  a  hiring  of  rooms  for  the 
purpose  of  using  them  onoe  a  week  or  a  fort- 
night, but  during  the  remainder  of  the  day  of 
hire  the  rooms  were  to  be  used  exactly  like  any 


other  rooms  in  the  public-houses.  Bills  of  Fonter 
and  Miall  were  seen  in  the  windows  of  thoie 
public-houses,  and  persons  might  have  supposed 
that  the  qualification  of  the  houses  was  similar  to 
that  of  the  houses  taken  for  Mr.  Bipley,  but  ths 
public-houses  as  opened  and  occupied  for  Messrs. 
Forster  and  Miall  were  as  different  from  the  pnblio- 
houses  as  occupied  for  Mr.  B4>ley,  as  it  was  possible 
one  thing  could  be  from  another,  and  the  only 
resemblance  was.that  they  were  called  public-houses. 
Therefore  I  dispose  of  that  by  saying  that  in  my 
judgment,  by  the  evidence  of  the  gentlemen  cslled, 
I  think  I  can  see  clearly  that  this  was  not  at  all  sa 
opening  of  public-houses  in  the  sense  in  which  sn 
opening  of  a  public-house  at  an  election  means,  snd 
which  was  proved  to  exist  in  Mr.  Ripley's  case  bf 
the  man  Kitchemau,  and  Samuel  Abel,  who  kept  a 
public-house,  and  by  his  wife,  that  is,  giving  a  room 
where  committees  may  meel^  where  other  persons 
go  and  are  admitted,  where  drink  is  given,  and 
where  the  supply  is  free  to  them  during  any  night 
they  go  to  the  public-house.  So  much  as  to  that 
I  then  have  to  inquire  whether  it  is  proved  that  Mr. 
Forster  has  done  anything.  Now  I  should  exces- 
sively regret  if  I  felt  myself  compelled  to  declare 
Mr.  Forster's  election  void,  because  from  lus 
evidence,  and  tiie  evidence  of  Mr.  Wade,  and  the 
evidence  of  the  other  gentlemen  called.  I  am  satisfied 
thiU«,  as  far  as  these  gentlemen  are  concerned,  tbis 
was  as  honest  an  election  as  ever  was  carried  ea. 
Mr.  Forster  has  sworn  upon  his  oath  that  he  in- 
tended it  to  be  so ;  that  he  gave  directions  that  it 
should  be  so ;  that  after  he  became  a  candidate  he 
went  abroad,  and  Uiat  upon  bis  return  he  was  deter- 
mined that  the  thing  should  not  rest  merely  upon 
directions,  but  that  he  himself  would  personally 
investigate  what  was  going  on,  for  the  purpose  of 
preventing  illegality.  I  have  slready  said  that  in 
my  judgment  this  case  depends  upon  one  section  of 
the  Act  of  Parliament.  I  have  stated  that  the  cases 
of  alleged  bribery  utterly  and  entirely  fail ;  but  it 
will  be  neoesBary  for  me  to  state  in  a  few  words 
what  I  believe  to  be  the  true  meaning  of  this 
Act  of  Parliament  with  regard  to  bribery.  Now 
bribe]^  is  an  utterly  different  thing  from  treating.  I 
observe  that  my  brothers  Willes  and  Blackburn 
have  taken  occasion  in  the  judgments  they  have 
given- Mr.  Justice  Willes  in  thiie,  and  Mr.  Justice 
Blackburn  in  one— to  state  their  views  as  to 
the  distinction  between  the  two  things.  Bri- 
bery is  the  giving  of  money;  it  ia  useless  to 
ffo  into  the  varieties  of  offers  here,  but  it  is 
m  point  of  fact  giving  money  for  a  vote.  The 
enactment  is  that  every  person  who  shall  give 
any  money  to  a  voter  to  induce  that  voter  to  vote  ii 
declared  to  commit  an  offence.  There  is  notiung 
here  about  corrupt^  nothing  at  alL  It  is  the  simpls 
giving  of  money  to  induce  a  voter  to  vote,  and  it  is 
decla^  to  be  an  offence,  for  if  done  by  a  candi- 
date, or  by  a  person  for  whom  he  is  reeponsible^  the 
candidate  loses  bis  status^  and  cannot  be  elected.  B 
says  that  every  man  must  know  that  it  is  an  unlaw- 
ful thing,  a  wrong  thing,  and  every  man  who  re* 
ceives  a  bribe  must  know — at  least,  a  man  in  a  oer 
tain  condition  of  life  feels — that  it  is  doing  a  dis- 
honourable and  didionest  thing.  But  there  the  Act 
of  Parliament  stops.  There  ia  nothing  about  cor* 
ruption  in  it.  It  does  not  apply  to  the  mind  of  the 
man  who  offers  or  the  mind  of  the  man  who  takes. 
It  condescends  upon  the  fact  of  giving  money  to 
the  man  to  vote,  and  that  is  the  meaning  of  the 
Act  of  Parliament  as  shown  beyond  doubt  by  the 
next  two  lines,  which  go  on  to  say,  *'  or  shall  cor- 
ruptly do  any  such  act  on  account  of  such  vottf 
having  voted  ;'*  and  the  section  therefcwe  impossi 
two  distinctions  and  says— if  you  give  a  man  mon^ 
to  vote  before  an  election,  it  is  ipso  facto  bribiiV 
him,  and  has  the  effect  of  disqualifying  the  candi* 
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date  from  being  elected.  It  further  impofles  a 
penalty  upon  the  person  who  receiyes  it.  But  if  the 
money  ia  giren  after  the  man  has  roted,  you  must 
show  that  that  was  done  corruptly.  Now,  what  is 
the  exact  meaning  of  that  word  **  corruptly?"  It  is 
difficult  to  tell ;  but  I  am  satisfied  it  means  a  thing 
done  with  an  eVil  mind — done  with  an  eril  intention ; 
and  except  there  be  an  eril  mind  or  an  evil  inten- 
tion accompanying  the  act  it  is  not  corruptly  done. 
And  thus  when  the  word  coiruptly  is  used  it 
meana  an  act  done  by  a  man  knowing  that 
he  is  doing  what  is  wrong,  and  doing  so  with 
eril  feelings  and  eril  intentions.  I  think  it 
may  be  safely  said  that  that  is  the  meaning 
of  the  word  '^corruptly."  Now,  I  call  atten- 
tion to  the  2nd  section  of  this  Act  of  Parlia- 
ment for  the  purpose  of  ex{^aining  what  in  my 
Tiew  is  the  true  meaning  of  what  has  been  said 
by  Mr.  Justice  Willes.  The  man  does  not  IItc 
who  has  a  higher  opinion  of  Mr.  Justice  Willes 
than  I  haye.  1  belieye  he  is  one  of  the  ablest 
lawyers  who  ever  sat  upon  a  bench.  But  he  was 
speaking  of  giving  money,  and  what  he  had 
directly  in  his  mind  was  bribing  in  the  sense  in 
which  I  have  referred  it,  and  he  had  not  in  his 
consideration  at  all  the  4th  section  of  this  Act 
of  Parliament.  The  4th  section  is  to  be  read  as 
a  written  document,  and  meaning  is  to  be  given  to 
every  word  in  it,  and  its  meaning  is  that  which 
its  terms  naturally  and  fairly  import.  And  except 
there  be  something  in  it  which  leads  to  an  absurdity, 
of  which  there  is  nothing,  every  person  who  is 
called  upon  to  construe  the  Act  of  Parliament 
has  to  read  it  in  its  natural  and  ordinary  sense, 
and  just  as  any  man  of  a  good  education  should 
read  it.  And  this  is  one  of  tiie  first  rules  in  the 
construction  of  an  Act  of  Parliament — ^that  which 
is  the  embodiment  in  writing  or  print  of  the  will  of 
tiie  House  of  Commons,  the  House  of  Lords,  and 
the  Queen.  There  were,  therefore,  three  distinct 
bodies,  whose  will  was  contained  in  the  words 
of  the  Act  of  Parliament,  and  it  is  clear  if  you 
give  weight  to  its  meaning  you  must  give 
what  they  all  three  express.  And  it  is  idle 
to  talk  of  what  was  said  in  the  House  of 
Commons  about  striking  out  this  clause.  What 
I  know  is  only  what  the  Queen,  the  Lords,  and 
the  Commons  have  expressed  in  writing  to  regu- 
late me.  I  have  to  put  upon  all  the  words  of 
an  Act  of  Parliament  their  ordinary  and  natural 
meaning.  The  liberties  of  the  people  would  not  be 
worth  a  farthing  if,  instead  of  acting  in  this  way, 
you  were  to  inquire  what  was  said  in  the  House  of 
Coonnons,  and  what  was  done  there,  and  what  it 
was  intended  to  do.  It  is  quite  rain  and  silly  to 
put  forward  such  arguments  at  alL  Here  are  the 
words  of  which  I  am  to  give  a  construction. 
[His  Lordship  read  the  section.]  And  the  ques- 
tion which  I  have  mainly  to  consider  is.  Is  it 
proved  to  my  mind  that  Mr.  Forster  did  cor- 
ruptly give  or  pay  expenses  for  meat  or  drink 
in  order  to  be  elected?  Well,  in  the  first 
place,  we  have  the  positive  oath  of  him  that  he 
did  nothing  of  the  kmd,  and,  as  far  as  he  possibly 
could,  he  avoided  it.  We  have  the  oath  of  eight 
persons  who  were  the  chairmen  of  his  committees, 
who  swore  that  Mr.  Wade  having  communicated 
instructions  to  them — I  am  speaking  of  what 
occurred  preyious  to  the  polling  day — they  acted 
honestly  and  bond  fida,  upon  the  instructions 
given  to  them  by  Mr.  Wade  to  avoid  doing 
aujrthing  which  would  inralidate  the  election. 
One  and  all  of  them  swore  that  they  did  not 
do  it,  and  there  was  not  a  i»artiole  of  cross- 
examination  for  the  purpose  of  insinuating  that 
the  learned  counsel  for  this  petition  entertained  the 
slightest  doubt  of  their  wonls.  These  men  stated 
that  they  knew  nothing  of  it,  and  if  done  that  it 


was  done  unknown  to  them;  and  I  certainly  do 
think  it  would  be  an  unfortunate  thing  that  a  man 
who  came  forward  to  stand  honestly  for  the  purpose 
of  being  elected  for  his  native  town,  and  who  em- 
ployed as  respectable  men  as  are  to  be  found  in  it, 
and  was  scrupulously  desirous  to  do  nothing  wrong 
should,  nevertheless,  have  his  seat  affected  by  an 
act  done  by  a  partisan,  and  the  only  act  that  has  in 
this  case  any  weight  upon  my  mind  is  that  brought 
out  by  the  evidence  of  Stephenson  and  Mrs.  Hill. 
All  tilie  others  are  nothing  at  all.  Their  evi- 
dence is  nothing  but  the  evidence  of  persons 
who  went  in  and  got  beer,  and  I  have  no  doubt 
many  of  them  confessed  the  truth.  The  truth 
is  this :  They  were  partisans  of  Messrs.  Porster  and 
Miall  who  were  desirous  of  getting  votes,  who  saw 
people  at  public-houses  who  were  voters,  as  thsy 
thought ;  that  they  then  gave  them  or  treated  them 
with  pies,  for  the  purpose,  so  far  as  they  were  con- 
cerned, of  inducing  people  to  rote ;  and  the  giving 
of  the  beer  and  the  obtaining  of  the  beer  might  pos- 
sibly affect  the  votes  of  the  individuals  who  took  it. 
But  there  has  not  been  a  particle  of  evidence  in  this 
case,  except  in  the  instance  of  Stephenson,  to  connect 
Mr.  Forster  or  any  of  the  persons  for  whom  he  was 
responsible,  with  it ;  and  it  was  as  if  a  man  went  to 
canvass  having  no  direction  about  it,  but  being  a 
warm  partisan,  if  you  like,  asked  a  person  for  whom 
he  purposed  to  yote.  This  person  would  then  state 
that  he  would  rather  vote  for  Bipley  than  the  other 
men,  and  the  partisan  would  then  say,  '*I  will 
satisfy  you  that  Mr.  Forster  is  the  best  man  for 
whom  you  should  vote;  come  over  to  a  public- 
house^  and  we  will  talk  it  over,"  and  he  would  call 
for  two  glasses  of  bear,  and  pay  4dL  for  them.  That 
is  not  bribeiy  or  treating  in  the  sense  of  treating  in 
this  Act  of  Parliament.  There  is  nothing  corrupt  in 
it.  It  is  a  natural  and  ordinary  and  common  thing 
which  the  ordinary  course  of  life  leads  to  be  done, 
and  it  has  no  resemblance  whatever  to  corrupt 
treating  within  the  meaning  of  this  Act  of  Parlia- 
ment. Therefore  the  real  case  and  the  only  case, 
when  the  matter  comes  to  be  explained,  which  at  all 
bears  upon  the  matter  is  this  case  of  Stephenson. 
Now  the  case  of  St^henson  in  regard  to  that  agrees 
widi  the  evidence  of  Mrs.  Hill.  Stephenson  said, 
"  we  must  do  the  best  we  can,"  that  they  must  gire 
a  sup  of  something  to  the  people  who  came  in.  Tet 
it  was  her  account  of  it,  and  I  am  satisfied  she  was 
telling  the  truth.  Stephenson's  account  is  this—it 
does  not  appear  what  position  he  was  in,  beyond 
that  of  being  a  partisan  and  weU-wisher  of  Mr. 
Forster 

Frkit, — He  was  a  yice-chairman,  my  lord. 

Mabtin  B. — Well,  let  it  be  so.  He  tells  you  that 
upon  the  Friday  before  the  election  he  went  to  this 
Mrs.  Hill's  house,  which,  as  I  understand,  is  in  the 
low  part  of  the  town,  where  those  Irishmen  lire ; 
that  a  quantity  of  people  came  to  the  house  and 
said  to  him  that  the  other  side  were  treating  largdy 
and  giving  beer  largely,  and  they  complamed  that 
they  did  not  get  beer,  and,  as  he  said,  the  people 
were  going  away  like  a  flock  of  sheep,  and  there- 
upon he  said  to  her,  give  them  some  beer  to 
keep  them  quiet.  Now,  that  is  the  act  of  Mr. 
Lockwood  Stephenson,  and  I  have  no  doubt  that 
reidly  is  the  thing  that  occurred.  Is  that  a  corrupt 
act  by  him?  Supposing  an  action  had  been 
brought  against  him  for  the  forfeiture  of  50^ 
by  reason  of  that,  would  that  be  a  *' corrupt" 
act?  I  very  much  doubt  it.  I  very  much  doiibt 
whether  there  would  be  any  evidence  to  go  to  a  jnfy 
upon,  and  I  think  it  would  be  the  duty  of  a  judge 
to  stop  it.  But  eren  that  won't  do.  It  must  be  a 
corrupt  act  by  a  candidate  himself,  a  corrupt  act 
done  directly  against  the  direction  of  the  Act,  an 
act  done  by  a  man  not  under  a  sort  of  pressure.    I 
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doubt  whether  it  would  bring  Stephenson  himself 
within  the  meaning  of  this  4th  section.  It  certainly 
would  not  bring  Mr.  Forster  within  it,  and  I  am  not 
prepared,  by  reason  of  that  which  is  an  act  of 
Mr.  Stephenson  to  declare  that  a  man  who  has  been 
perfectly  honest  throughout,  and  desired  that 
nothing  should  be  done  which  was  in  any  way 
wrong,  has  thereby  forfeited  his  seat.  If  I  were  a 
juryman  I  would  never  find  a  man  guilty  upon  that 
evidence  of  a  contravention  of  an  Act  of  Parlia- 
ment ;  if  I  had  to  try  guilty  or  not  guilty  upon  that 
evidence,  I  should  say  not  guilty ;  therefore,  I  say, 
what  has  occurred  before  this  election  is  not  suffi- 
cient to  invalidate  Mr.  Forster's  election,  and  that 
the  objection  falls  tb  the  ground.  The  next  ques- 
tion I  have  to  consider  is  whether  what  was 
done  upon  the  polling  day— which  is  a  thing  alto- 
gether different— falU  within  this  4th  section.  In 
my  opinion  it  does  not.  What  was  done  upon  the 
polling  day  was  this — that  a  number  of  persons 
who  were  supporters  of  Mr.  Forster  had  formed 
themselves  into  committees  for  the  purpose  of 
carrying  his  election,  and  in  the  very  waid  where 
this  Act  was  done  there  were  1400  voted  for 
Mr.  Ripley,  and  1400  odd  voted  for  Mr.  Forster,  and 
1200  odd  voted  for  Mr.  Miall,  and  in  this  ward  there 
were  sixty  persons  provided  for,  sixty  refreshments 
given,  administered  by  the  tickets  which  had  been 
provided.  Now  Mr.  Wade  is  called ;  and  it  is 
admitted  upon  all  hands  that  he  is  a  man  of 
respectability,  and  that  he  would  not  in  this  court 
or  any  other  court  state  other  than  what  he  believed 
to  be  true,  and  his  account  of  the  matter  is  that  he 
gave  consideration  to  this  question,  that  he  knew 
those  people  would  be  occupied  in  the  election, 
which  he  truly  says  is  infinitely  more  than  eight 
elections  in  ordinary  boroughs,  during  the  whole 
day  at  these  committee-rooms,  carrying  on  the 
necessary  business,  and  he  says  that  he  and  Mr. 
Little  on  the  other  side  had  gentlemen  attending 
at  the  poll  for  the  purpose  of  checking  the  votes  and 
ascertaining  whether  they  were  correct.  He  states 
that  he  and  Mr.  Little  went  before  the  town  clerk, 
a  gentleman  not  likely  to  do  anything  wrong,  and 
he  having  said  that  he  was  obliged  to  make  pro- 
visions for  affording  refreshments  to  the  clerks 
who  were  taking  the  poll,  Mr.  Little  and  Mr.  Wade 
agreed  that  the  town  clerk  should  provide  refresh- 
ments for  their  clerks  in  the  polling  booths,  and 
that  they  would  afterwards  repay  the  town  clerk 
the  expenses  incurred  in  so  doing.  Both  sides 
ag^reed  in  that  as  a  necessary  and  essential  thing  to 
be  done.  They  must  necessarily  be  there  during 
the  whole  day  unless  there  were  two  sets  of  them, 
and  no  man  could  reasonably  be  expected  to  work 
from  eight  in  the  morning  to  four  in  the  afternoon 
engaged  in  taking  votes  without  receiving  some 
refreshments.  All  sides  agreed  that  that  was  an 
innocent  act,  an  act  which  no  person  could  complain 
of,  which  they  all  agreed  to  do  and  pay  their 
share  of  the  expenses.  Well  what  was  really  done 
according  to  the  evidence?  It  was  precisely 
doing  in  the  committee-rooms  what  was  agreed 
to  he  done  at  the  polling-booths,  that  refresh- 
ments should  be  given  to  the  men  who  were 
necessarily  there  for  the  purpose  of  carrying  on 
the  election.  Witness  after  witness  swore  that  it 
was  given  to  nobody,  that  care  was  taken  that 
it  was  given  to  nobody,  but  persons  engaged 
in  the  election.  The  question  is  whether  that  falls 
within  this  section  of  the  Act  of  Parliament.  I 
am  of  opinion  that  it  does  not.  That  which  is  pro- 
vided against  by  this  Act  of  Parliament  is  that  a 
candidate  shall  not  **  corruptly  "  give  any  meat  or 
drink  in  order  to  be  dected.  Now,  I  think  that  in 
the  proper  construction  of  this  Act  of  Parliament  a 
meaning  must  be  given  to  the  word  corruptly,  and 
as  I  have  already  said  I  take  it  to  mean  an  evil 


mind,  and  that  it  must  be  done  in  order  to  be  elected. 
If  I  am  to  believe  the  evidence — ^and  I  do  believe  the 
evidence — ^this  was  not  given  in  order  to  be  elected, 
because  the  persons  to  whom  it  was  given  were  all 
voters,  and  it  was  known  how  they  were  to  vote; 
they  were  known  to  have  their  minds  made  up.  la 
the  next  place  I  am  of  opinion  that  there  is  an  ab- 
sence of  anything  to  satisfy  us  about  its  being  cor- 
ruptly done.  In  my  j  udgmen t,  therefore,  that  which 
was  done,  was  bona  Jide  honestly  done.  There  iras 
not  meat  and  drink  furnished  to  those  penons 
who  were  so  engaged  in  this  election  within  the 
meaning  of  this  4th  section,  and  therefore  I  think 
both  objections  to  Mr.  Forster's  election  fall,  and  it 
will  be  my  duty  to  determine  that  his  election  is  a 
valid  election,  and  so  report  to  the  Speaker.  The 
costs  will  follow  the  case. 

Evidence — Restriction  of  particuhrs — Ruk  7. 

Jf  in  the  order  for  particulars  there  is  a  restriction,  it 
must  be  observed.  Where  there  is  no  restriction,  it 
should  be  taken  as  widely  as  possible.  The  object  of 
imposing  a  restriction  was  experimental^  and  its  re- 
tention  depends  upon  the  result  of  the  experience  of 
the  judges. 

Timothy  Allan,  examined  by  Waddg,  said : 

I  live  at  61,  Daniel-street.  I  am  a  voter,  and  TOted  for 
Forster  and  Miall.  I  was  not  a  canvasser.  I  did  no  wk 
whatever  for  the  election.  I  was  canvassed  by  two  mei 
whose  names  I  don't  know.  That  was  abo  it  a  week  or  two 
before  the  election.  On  the  niKht  before  the  election  a  maa 
named  North  saw  me,  who  told  me  to  go  to  the  Wbiit 
Bear. 

Ballantine,  Serjt. :  You  have  not  given  ns  the 
name  of  North  or  Timothy  Allan  either. 

Martin,  B.,  asked  if  the  order  for  particulars  had 
been  made  by  him  or  by  some  one  else. 

Price. — ^The  order  was  made  by  Mr.  Justice  Willes. 
[Martin,  B. — ^If  there  is  any  restriction  in  the  order 
you  are  bound  by  it]  Quite  so.  [Martin,  B.— If 
it  is  otherwise  you  are  quite  free.] 

Price  said  that  he  did  not  bring  forward  the  man 
as  having  been  bribed  or  treated. 

BaUantine. — ^Then  I  withdraw  my  objection. 

Martin,  B. — My  own  inclination  is  to  Jeave  the 
thing  perfectly  open  and  free,  without  any  restriaion. 
I  may  explain  how  this  arose.  There  is  in  the 
7th  rule  which  was  made  by  the  judges,  a  clause  that 
when  a  petitioner  claims  the  seat  for  an  unsucceis- 
ful  candidate  alleging  that  he  had  a  majority  of 
lawful  votes,  he  shall  six  days  before  the  day  ap- 
pointed for  trial  give  the  respondent  a  list  of  the  votes 
intended  to  be  objected  to,  and  the  heads  of  the 
objections,  and  no  evidence  shall  be  offered  upon  any 
head  of  objection  not  specified.  That  is  in  Uiecase 
of  a  petitioner  claiming  the  seat.  It  was  then  thought 
that  inasmuch  as  there  was  this  particular  rule  u& 
the  case  of  a  petitioner  claiming  the  seat,  it  vu 
but  reasonable  to  apply  it  to  other  cases  which 
were  not  within  the  rule.  That  is  the  way  it  arose. 
At  first  it  was  thought  it  might  be  given  as  a 
matter  of  course,  but  it  was  then  suggested  that 
some  limitation  ought  to  be  made  upon  it,  for  it 
would  give  an  opportunity  of  tampering  with  the 
persons  whose  names  were  mentioned,  by  getting 
them  out  of  the  way,  and  that  it  might  do  more 
harm  than  good.  The  consequence  was  there  was 
some  limitation  put  upon  it,  and  I  believe  we  all 
agreed  that  we  would  wait  and  see  what  was  the 
operation  of  the  rule  in  the  first  five  cases,  and  see 
whether  it  should  be  continued  at  all  or  not  Of 
course  as  far  as  you  are  restricted  by  Justice  Willes* 
order  I  will  restrict  you,  but  I  will  restrict  you  no 
farther. 
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GUILDFORD  ELECTION  PETITION.  («) 

Jan,  19,  20)  21,  and  22,  1809. 

(Before  Willes,  J.) 

Treating — Evidence— Case  not  included  in  particulars 
— Bribery — Statement  marie  by  voter  to  a  third  person 
— Promise  to  pay  voter*8  travelling  expenses  condi' 
tionally  on  voting — Corrupt  Practices  Prevention  Act 
1854 — Agency— Authority  to  canvass  not  always  the 
test  of— Costs, 

It  was  proved  that  two  persons  whose  names  were  on  the 
roister  of  voters  for  a  borough,  but  who  had  ceased  to 
reside  within  the  limits  of  the  borough  or  within  t/ie 
statutory  distance  thereof  at  the  time  of  the  election, 
and  who  had  consequently  lost  their  right  to  vote  at 
the  election  by  virtue  of  the  provisions  of  the  79//i 
section  of  the  6  Vict,  c.  18,  haa  nevertheless  voted  at 
the  election  in  favour  oj  the  sitting  member.  It  was 
also  proved  that  tlie  same  persons  had  been  prevailed 

rn  to  travel  ftom  Chester,  their  then  place  of  resi' 
ce,  and  to  vote  at  ilie  election  by  a  promise  made 
to  them  bo  one  Handford  that  their  expenses  should  be 
paidf  ana  that  a  sum  of  oL,  whic/i  was  greatly  in 
excess  of  their  exoenses,  had  actually  been  paid  to 
them  by  Handfora  on  account  of  such  expenses,  and 
in  pursuance  of  the  promise  made  by  him  to  them : 

Held,  that  the  foci  that  these  persons  were  not  entitled  to 
vote  at  the  election  made  no  difference,  and  that  as 
they  had  prima  facie  a  right  to  vote,  the  case  was 
within  the  Corrupt  Practices  Prevention  Act  1854 
(17  if  18  Vtct,  c.  102),  and  that  the  promise  to  pay 
tlieir  expenses  conditionally  upon  their  voting  for  the 
sitting  member,  and  the  subsequent  payment  of  those 
expenses,  were  consequently  corrupt  practices. 

Authority  from  a  <^ndidate  or  from  his  agent  to  canvass, 
or  to  procure  votes  on  his  behalf,  is,  as  a  rule,  the  test 
of  agency ;  but  agency  will  not  in  all  cases  be  limited 
within  those  bounds,  as  it  may  under  the  new  system 
assume  a  novel  form,  in  which  it  may  be  necessary  for 
the  court  to  recognise  it. 

Where  the  case  as  disclosed  under  a  petition  is  proper 
for  examination,  and  the  petition  is  founded  upon 
strong  prima  facie  grounds,  and  attended  with  reason^ 
qUe  and  probable  cause  for  pursuing  t/ie  inquiry  to  a 
termination,  the  petitioner  will  not  be  condemned  in 
the  costs  of  the  respondent,  although  the  result  of  the 
inquiry  may  he  in  favour  of  the  latter. 

This  was  a  petitioD  presented  by  William  Edmund 
Elkins,  Thomas  Bowyer,  and  WUliam  Triggs,  three 
of  the  voters  at  the  last  election  for  the  borough  of 
Guildford,  against  the  return  of  Guildford  James 
Hillier  Mainwaring  Ellerker  Onslow,  Esq^  as  mem- 
ber to  serve  in  Parliament  for  the  said  borough. 

The  petition,  omitting  the  more  formal  parts,  was 
in  the  following  terms : 

1.  Tour  petitioners  are  persons  who  voted  at  Khe  above 
eleotioB. 

8.  And  TOOT  petitioners  state  that  the  election  was  holden 
on  the  sevente^th  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-eight,  when 
Guildford  James  Hillier  BEainwaring  Ellerker  Onslow  and 
Biohard  Ghirth,  Esqrs^  were  candidates,  and  the  retnming 
officer  has  returned  Guildford  James  Hillier  Mainwaring 
Ellerker  Onslow  as  being  duly  elected. 

3.  And  your  iwtltioners  say  that  before  and  during  the 
said  election  the  said  Guildford  James  Blllier  Mainwaring 
EQerker  Onslow  did,  himself  and  his  agents,  and  by  other 
persons  on  his  behalf,  directly  and  indirectly,  give,  lend,  and 
procure,  and  agree  to  give,  lend,  and  procure,  and  did  offer 
and  promise  to  procure,  and  to  endeavour  to  procure 
respectively,  money  and  valuable  oonsiderations,  and  also 
offices,  pUoes,  and  employments  to  and  for  divers  persons 
having  votes  at  the  said  election,  and  to  and  for  other 
persons  on  behalf  of  such  voters,  and  to  and  for  other 
persons  in  order  to  induce  such  several  voters  re- 
spectively to  vote  and  refrain  from  votinir  at  the  said 
election,  and  to  induce  such  voters  and  other  persons 
respectively  to  procure,   and  endeavour  to  procure,  the 
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return  of  the  said  GaUdford  James  Hillier  Mainwaring 
Ellerker  Onslow ;  and  did  also  during  and  after  the  said 
election  corruptly  make  such  gifts,  loons,  promises,  and 
offers  of  money  and  valuable  oonsiderations,  and  of  offices, 
places,  and  employments  to  divers  voters  at  the  said  elec* 
tion,  and  to  otner  persons  respectively  on  behalf  of  such 
voters  and  otherwiM,  on  account  of  such  voters,  having  voted 
or  refrained  from  voting  at  the  said  election. 

4.  That  before,  during,  and  after  the  said  election,  the 
said  Guildford  James  Hillier  Mainwaring  Ellerker  Onslow 
corruptly  by  himself  and  his  agents,  and  by  and  wltii  other 
persons,  and  by  other  ways  and  means,  on  his  behalf, 
directly  and  indirectly,  did  give  and  provide,  and  cause  to  be 
given  and  provided,  and  was  accessory  to  giving  and  pro- 
viding, and  did  wholly  or  in  part  pay  expenses  incurred  for 
meat,  drink,  entertainment,  and  provision  to  and  for  divers 
persons  respectively,  in  order  to  be  elected  and  for  being 
elected ;  ana  also  for  the  purpose  of  corruptly  influencing 
certain  of  such  persons  and  other  persons  re8]»ectivelv  to 
give  or  refrain  from  giving  their  votes  at  the  said  election, 
and  on  account  of  certain  other  such  •peswrna  having  voted 
or  refrained  from  voting,  or  beiug>bout  to  vote  or  refrain 
from  voting,  at  the  said  election. 

5.  That  before  and  during  and  after  the  said  election  the 
said  Guildford  James  Hillier  Mainwaring  Ellerker  Onslow, 
by  himself  and  his  agents,  and  by  and  with  other  persons 
on  his  behalf,  did,  directly  and  indirectly,  make  use  of  and 
tlureaten  to  make  use  of  force,  violence,  and  restraint,  and 
did  inflict  and  threaten  the  infliction  by  himself,  and  by 
and  through  other  persons,  of  injury,  diunage,  harm,  and 
loss,  and  m  other  manner  and  other  ways  and  mean* 
practise  intimidation  upon  and  against  divers  persona 
in  order  to  induce  and  compel  certain  of  such  per- 
sons respectively  to  vote  or  refrain  from  votinar,  and 
on  account  of  certain  other  of  such  persons  navina> 
respectively  voted  and  refrained  from  votmg  at  the  ssid 
election; 'and  did  also  by  abduction,  duress,  and  other 
fraudulent  devices  and  oontrivancM,  impede,  prevent,  and 
otherwise  interfere  with  the  free  exercise  of  the  franchise 
of  divers  voters  at  the  said  election,  and  did  thereby  com* 
pel,  induce,  and  prevail  upon  divers  voters  resj^ectivelv  to 
give  and  refrain  Romgi^i°k  their  votes  at  the  said  election. 

6.  That  the  said  Guildford  James  Hillier  Mainwaring 
Ellerker  Onslow,  by  himself  and  his  agents,  and  by  and 
with  other  persons  on  his  behalf,  directly  and  indirectly* 
did  oorruptlv  pay  divers  rates  on  behalf  of  ratepayers  in  the 
said  borough,  for  the  purpose  of  enabling  them  to  be 
registered  as  voters,  thereby  to  influence  their  votes  at  the 
said  election,  and  also  did  pay  divers  rates  on  behalf  of 
voters  at  the  said  election,  for  the  purpose  of  indudog  them 
to  vote  or  refrain  from  voting  thereat. 

7.  That  the  said  Guildford  James  Hillier  Mainwarinfir 
Ellerker  Onslow  was,  by  himself,  his  agents,  friends,  and 
partisans,  and  bv  others  on  his  Dehalf.  guilty  of  bribery, 
tr<Miting,  and  unane  influence  at  the  said  election. 

8.  That  by  reason  of  such  bribery,  treating,  and  undue 
influence  the  said  election  and  return  of  the  said  James 
BUUier  Mainwaring  EUerker  Onslow  is  not  a  valid  election 
and  return,  and  ought  to  be  set  aside. 

Therefore  your  petitioners  pxiiy  that  it  may  be  determined 
that  the- said  Guildford  James  Hillier  Mainwaring  Ellerker 
Onslow  was  not  duly  elected  or  returned,  and  that  the 
election  was  void. 

Overend,  Q.  C,  and  J.  C,  Mathew  appeared  for  the 
petitioners ;  and 

Sargood,  Serjt.,  and  the  Hon.  Evelyn  Ashley  for  the 
respondent. 

The  principal  case  against  the  sitting  member 
was  one  in  which  it  was  proted  that  two  persona 
named  Corson  and  Glynn,  who  had  resided  in 
Guildford,  and  whose  names  were  still  on  the 
register  of  Parliamentary  voters  for  the  borough, 
but  who,  at  the  time  of  the  election,  were  resident 
in  Chester,  had  been  induced  to  come  up  from 
(tester  to  vote  at  the  election  by  a  promise  made 
to  them  by  one  Handford  that  their  expenses  should 
be  paid,  and  had  actually  received  from  Handford 
in  pursuance  of  that  promise  the  sum  of  5/.  The 
facts  of  this,  as  well  as  of  the  other  cases,  are 
sufficiently  referred  to  in  the  following  judgment. 

WiLLBS,  J.— This  petition  asks  that  the  return 
of  Mr.  Onslow  as  member  to  serve  in  Parliament 
for  the  borough  of  Guildford  should  be  declared 
void  on  several  grounds,  some  of  which,  though 
laid  in  the  petition,  have  not  been  supported  by 
any  evidence,  and  some  of  which,  although  evidence 
was  offered  with  regard  to  them,  have  been  disposed 
of  in  the  course  of  the  case.  Those  which  remain 
I  proceed  shortly  to  dispose  of  now.  The  first  charge 
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laid  in  proof  was,  that  Mr.  Onslow,  by  himself  | 
or  his  agents,  had  heen  guilty  of  treating;  that 
is,  of  supplying  voters  with  meat  or  drink  for 
the  purpose  of   ingratiating  himself   with  them, 
and  inducing  them  to  vote  for  him.    In  order  to 
establish  that,  witnesses  were  called  for  the  purpose 
of  showing  that  at  several  meetings,  called  some  Ume 
prior  to  the  election  by  Mr.  Onslow's  orders,  drink- 
ing went  on  at  the  expense,  it  was    suggested, 
of   Mr.   Onslow,  because  some  of   the  witnesses 
did  not  see  whether  the  drink  was  paid  for,  and 
because  in  two  instances  persons  who  had  ordered 
small    quantities  offered  to   pay  for  what   they 
had  had,  but  were  told  by  the  landlord  it  was 
all  righ^  and   went  away  without  paying.     In 
these  two  instances  the  witnesses  were  not  voters ; 
and  with  respect  to  the  drink  supplied,  it  was  not 
in  excess  of  what  might  hiive  been  casually  ordered 
by  a  body  of  persons  congregated  in  a  public- 
house  ;  it  was  not  a  quantity  likely  to  be  drunk  by 
the  number  of  persons  present,  if  drunk  at  the  expense 
of  somebody  dse.    The  evidence  on  this  liead  seems 
to  be  insufficient;  the  meetings  do  not  appear  to 
have  been  traps  for  voters  fond  of  drink ;  tney  were 
what  Mr.  White,  their  originator,  would  not  object  to 
call  debating  societies ;  but,  by  whatever  name  they 
went,  they  were  evidently  branch  committees,  sub- 
stituted for  the  committee  appointed  by  the  n^ember, 
which,  under  the  old  style  of  carrying  on  elections, 
it  was  usual  to  have  during  a  contest.    In  the  case 
6t  Linegar,  to  whom  it  was  alleged  Mr.  Onslow 
gave  a   shilling  and  a  half-crown,  it  is  hard  to 
bdieve  that  Mr.  Onslow  would  have  given  money 
to  a  voter  to  treat  the  company  as  he  was  going 
away  in  his  carriage,  under  the  most  public  circum- 
stances.   There  is,  then,  no  case  of  treating  made 
out.    Secondly,  it  has  been  stated  that  Wilson,  a 
scavenger,  had  been  unduly  influenced  by  being 
threatened  by  Mr.  Onslow  with  discharge  from 
employment  under  the  Local  Board.    Wilson  had 
evidently   talked   over   this   case   until    he   and 
others  fancied  there  was  something  in  it,  and  his 
manner  in  the  box  makes  me  think  I  need  say 
nothing  more  about  it.    The  cases  of  bribery  are 
next  to  be  dealt  with,  and  these  form  the  only  class 
of  objection  to  the  election  that  now  remains  to  be 
notioed.    Bogers's  case  came  first  of   the  bribery 
charges,  and  in  this  it  appeared  that  Bogers,  when 
canvassed   by  Mr.  Onslow,  complained  that  Bir. 
Long,  a  former  Liberal  candidate,  had  not  paid  some 
expenses  of  Boger8*s ;  and  thereupon  it  is  alleged 
that  Mr.  Onslow  paid  or  procured  payment  of  those 
expenses,  with  some  SL  or  41.  over,  to  induce  Bogers 
to  vote  for  him.    I  am  far  from  saying  there  is  no 
evidence  that  Mr.  Onslow  used  interest  to  get  that 
debt  paid  ;  I  think  there  is  evidence  that  he  did  so 
interest   himself.     I   say   that  rather   from   Mr. 
Onslow's  own  account  of  the  matter  than  from 
Bogers's     statements.      The    bare    fact    of     his 
having  urged  Mr.  Long  to  pay  what  was   due, 
if  anytiiing  was  due,  is   proof   of   this,   and  it 
might  be  evidence  of  an  intention  in  Mr.  Onslow's 
mind   to   influence  a   voter;   but   I   think   it   is 
not  such  evidence  as  I  can  safely  act  upon,  nor 
is  the  evidence  of  Bogers,  considering  the  manner  in 
which  it  was  given,  evidence  on  which  it  would  be 
safe  to  rely,  in  as  far  as  it  is  not  confirmed  by  Mr. 
Onslow's  evidence  to  the  extent  necessary  to  estab- 
lish bribery.    In  Smith's  case,  in  which  it  is  sug- 
gested that  Williamson  had  promised  James  Smith 
"  a  tenner  "  out  of  his  300/.  profits,  I  cannot  believe 
Williamson   intended    Smith    really    to    have   "a 
tenner,"  and  I  don't  think  the  evidence  of  Smith  is 
of  sufficient  importance  to  require  me  to  send  for 
Williamson.    The  proof  of  agency  of  Mrs.  Gyatt  in 
the  case  of  Sutcliffe  has  failed,  and  the  evidence  is 
insufficient  in  the  case  of  Bellchambers  or  that  of 
Poulter.    Now  I  come  to  the  case  of  Corson  and 


Glynn.    I  consider  these  men  together,  and  with 
tiie  exception  that  Corson  was  consistent  through- 
out, and  Glynn  seemed  to  have  changed  his  mind  in 
his  letter  to  Madame  Postelle,  they  are  in  all  re- 
spects similar.    It  appears  that  they  were  in  the 
employment  of  the  Oidnance  Survey,  and  were  oa 
the  register  prior  to  the  election.    Being  so,  they 
had  the  power  to  vote;   but  before  the  election 
occurred  they  ceased  to  reside  at  Guildford  not 
temporarily,  but  permanently,  and  had  no  residence 
but  that  in  Chester  at  the  time  they  were  written  to 
by  Mr.  Onslow  before  the  election.    They  had,  there- 
fore, no  right  to  vote.    Mr.  Onslow  has  said  he  was 
surprised  to  learn  this,  but  it  is  clearly  so  laid  down 
in  the  Act.    [His  Lordship  then  read  the  79th 
section  of  the  6  Yict.  c.  18,  and  the  proviso  to  that 
section,  which  requires  that  a  person  to  be  entitled 
to  vote  for  a  borough  at  a  Parliamentary  election 
shall  have  resided  ever  since  the  81st  of  July  in  the 
year  in  which  his  name  was  inserted  in  the  register 
of  voters,  and  at  the  time  of  voting  shall  continue 
to  reside  within  the  borough  for  which  he  claims  to 
vote,  or  within  the  statutory  distance.    His  Lordship 
also  read  the  98th  section  of  the  same  Act]    These 
persons  had  no  right  to  vote,  for  the  obvious  reason 
that  persons  intended  to  represent  a  borough  should 
be  elected  by  the  residents  of  the  borough,  and  if  a 
person  who  has  ceased  to  reside  in  the  borough  at 
the  time  of  the  election  votes  he  filches  from  every 
voter  who  is  resident  in  the  borough  a  portion  of 
his  right,  because  he  diminishes  the  effect  of  the 
voices  of  those  legally  entitled  to  vote.    Although 
Mr.  Onslow  was  astonished  at  this,  and  I  ace^t  his 
disclaimer,  Mr.  Quilley  was  aware  of  it ;  he  knew 
these  men  were  not  entitled  to  vote,  yet  he  thong^ 
it  a  fair  tactic  to  take  their  votes  upon  the  chance 
of  a  scrutiny  not  being  prayed,  so  that  the  votes 
might  be  struck  off.    According  to  that  doctrine 
non-residents  might  actually  swamp  the  residents  in 
cases  of  narrow  divisions  and  small  majorities ;  yon 
might  have  a  dozen  persons  having  no  right  to  vote 
for  Guildford,  and  no  defence  for  voting  except  that 
they  were  on  the  register,  turning  the  scale,  and 
returning  a  member  for  a  borough  in  which  they 
did  not  reside.    It  was  wrong  for  these  two  men  to 
vote,  because  it  is  wrong  to  do  a  thing  which  a 
person  is  not  entitled  by  law  to  do,  and  which 
infringes  upon  the  rights  of  others.    It  struck  me 
at  first  that  there  might  be  an  objection  to   the 
application  of  the  law  with  respect  to  bribery  in 
such  cases,   because  it  occurred  to  me   that  the 
person  to  be  bribed  must  be  a  person  who  was 
entitled  to  vote,  that  when  the  Act  speaks  of  "^  a 
voter,"  it  must  mean  a  person  who  is  entitled  to 
vote ;  but  I  think  that  is  not  sa    I  think  that  ^% 
voter  "  is  a  person  who  prima  facie  has  a  right  to 
vote,  and  that  seems  to  be  expressly  enacted  in  the 
Corrupt  Practices  Prevention  Act  1854(17  &  18  Vict, 
e.  102),  because  it  says  (sect.  38)  that  "  the  word 
'  voter '  shall  mean  any  person  who  has  or  claims  to 
have  a  right  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  Parliament."    These  persons 
are  persons  who  ought  not  to  have  voted.    If  I  had 
at  one  time  resided  within  the  statutory  limits  of 
the  borough,  and,  my  name  being  on  the  register, 
some  one  had  endeavoured  to  induce  me  to  vote  by 
saying,  "  You  may  never  be  found  out ;  and  unless 
there  is  a  scrutiny  you  may  get  in  your  man,"  I 
should  have  answered,  **  Stay ;  in  order  to  strike  me 
out  on  a  scrutiny  it  may  cost  the  person  against 
whom  I  vote  1000^    What  right  have  I  to  put  the 
risk  of  such  a  loss  upon  another?"     If  I,  as  a 
candidate,  or  as  agent  for  a  candidate,  were  to 
apply  to  a  person  on  the   register,  but  a    non- 
resident, to  induce  him  to  vote  for  me,  I  should 
be  rightly  classed  with  those  who 

"  Would  not  play  false. 
And  yot  would  wzongly  win.'* 
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lliese  are  persons  who  hare  no  right  to  rote.  I 
hare  thought  it  right  to  dwell  upon  that,  because 
it  certainly  does  influence  my  mind  in  the  case. 
Thej  were  persons  who  nevertheless  were  within  the 
Act  agauDst  corrupt  practices.  Hie  next  question 
is  as  to  whether  corrupt  practices  actually  occurred 
in  what  was  done  in  the  case  of  these  persons. 
What  was  done  was  this:  Corson  wrote  to  Mr. 
Onslow  to  say  he  had  been  put  to  considerable  ez- 
pensei,  and  could  not  possibly  afford  any  further 
outlay  at  that  time,  but  in  the  event  of  his  being 
called  upon  to  vote  at  the  election  he  wished  to  have 
his  expenses  guaranteed.  In  answer  to  that  be 
got  a  letter  from  Handford,  of  which  he  gave  an 
account,  and  which  informed  him  that  the  elec- 
tion was  to  be  held  on  a  certain  day,  and  that 
if  he  came  up  and  called  upon  Handford  his 
expenses  would  be  paid.    There  can  be  no  doubt, 

Suiting  these  two  letters  together,  that  Handford 
id  intend  that  Corson  should  rote  for  Mr.  Onslow, 
the  candidate  of  whom  Handford  was  a  supporter, 
and  that  he  did  promise  that  his  expenses  shotdd  be 
paid ;  and  it  hardly  requires  the  authority  of  the  case 
of  Coopsr  ▼.  Slade  (27  L.  J.  453,  Q.  B. ;  6  £.  &  B. 
447),  at  this  time  of  dav  (though  it  is  in  point,  and 
s  a  decision  of  the  highest  court  in  this  kingdom) 
to  show  that  that  was  a  promise  that  the  expenses 
should  be  paid  conditional  upon  Corson  voting  for 
Mr.  Onslow.  Is  that,  or  is  it  not,  within  the  prohi- 
bition of  the  17  &  18  Vict.  c.  102?  That  was  the 
very  question  that  was  discussed  in  Cooper  v.  Shde. 
There  had  been  a  difference  of  opinion  whether  a 
candidate  might  or  might  not  promise  the  voters 
their  travelling  expenses  if  they  came  up  and  voted 
for  him,  whether  that  was  such  a  promise  of  money 
conditional  upon  voting  as  to  be  bribery  within 
the  definition  given  of  that  offence  in  die  17  &  18 
Vict.  c.  102,  and,  amongst  others,  the  late  Sir 
Frederick  Slade,  a  man  of  unquestioned  honour, 
and  a  gentleman  of  considerable  experience  in  this 
branch  of  the  law,  supposed,  and  no  doubt  honestly 
supposed,  that  it  was  not  bribery,  and  he  accord- 
ingly, at  the  Cambridge  election,  authorised  such 
promises  to  be  made  to  voters.  He  was  afterwards 
sued  for  penalties.  The  case  went  through  many 
stages,  and  finally  arrived  at  the  House  of  Lords, 
where  on  the  2nd  April  1858  it  was  decided,  as  Mr. 
Overend  has  pointed  out,  and  Mr.  Serjeant  Sargood 
could  not  dispute,  that  such  a  promise  was  a  conrupt 
practice  within  the  statute,  and  though  that  may 
seem  bard  at  flrat  sight,  it  is  anything  but  hard.  It 
seems  bard  only  to  those  whose  minds  are  warped 
by  familiarity  with  the  practices  which  I  hope 
irill  soon  cease  at  elections.  The  practice  of 
paying  the  expenses  of  voters  naturally  becomes 
a  means  of  giving  them  gratuities  in  the  shape  of 
excessive  payment  for  travelling  expenses.  It  is 
evident  these  men  made  an  overdiarge,.bscanse  it 
cost  them  29«.  to  go  to  and  from  Chester,  and  allow- 
ing that  which  would  not  be  allowed  under  the 
system  before  the  case  of  Cooper  v.  Slacks  namely, 
4s.  3<L  a  day  for  three  days,  which  is  12«.  9<i,  and 
5s.  a  day  for  eating  and  drinking,  the  amount 
allowed  to  a  witness,  their  charge  would  be 
2L  16<.  9dL,  not  much  more  than  half  the  5/.  they 
were  paid  by  Handford.  It  is  quite  obvious  that 
each  of  those  men  received  a  sum  of  money  b^ond 
his  expenses  for  coming  to  vote  at  a  place  they  had 
no  right  to  vote  at,  and  this  was  a  corrupt  practice. 
How  is  that  corrupt  practice  traceable  to  Mr. 
Onelow,  or  to  an  agent  of  Mr.  Onslow  ?  Of  that 
there  is  evidence  on  both  sides,  and  the  onerous 
duty  devolves  upon  me  of  weighing  that  evidence 
and  saying  what  is  the  just  conclusion  to  be  drawn. 
It  is  unnecessary  to  go  into  any  inquiry  here  as 
to  general  bribery;  tlmt  is  not  the  question.  We 
have  no  evidence  whatever  of  the  prevalence  of 
general  bribery  at  the  election.    But  do  not  be 


mistaken  and  suppose  that  because  these  inquiries 
turn  upon  individual  cases,  and  that  whenever  these 
cases  are  traced  to  the  member  or  his  agents  they 
vitiate  tiie  election— do  not  suppose  that  general 
corruption  not  traceable  to  the  members  or  his 
agent  would  not  have  the  effect  of  vitiating  an 
election.  It  clearly  would,  even  if  the  cormptioa 
were  the  act  of  some  undiscoverable  person,  because 
it  would  show  that  there  was  no  free  choice  in  the 
matter,  that  what  occurred  was  a  sham  and  not  a 
reality.  This,  however,  is  out  of  the  question  hare. 
Thn«  may  also  be  bribery  so  large  in  amount  as 
in  itself  to  furnish  evidence,  not  of  general  bribery, 
but  of  bribery  coming  from  a  fund.  In  that  case 
the  proper  result  would  be  the  vitiation  of  the 
election,  because  the  bribery  was  of  such  an  extent 
that  it  must  have  come  to  the  knowledge  of  the 
member  or  his  agent.  This,  however,  is  also  out 
of  the  question  here,  because,  with  the  exception 
of  6L  said  to  have  been  paid  to  Bogers,  and  the  lOL 
paid  to  these  men,  there  is  no  evidence  of  a 
fund  from  which  corrupt  payments  were  made. 
Therefore  we  must  deal  with  this  case  as  one  in 
which  it  is  necessary  to  establish,  and  the  question 
is  whether  it  is  established,  that  an  agent  for  whom 
Mr.  Onslow  is  responsible  did  make  the  payment. 
The  person  who  made  the  payment  was  Handford, 
in  concert  with  Mrs.  Hughes ;  but  Handford  cannot 
be  excused  for  what  he  did  because  he  acted  under 
the  direction  of  Mrs.  Hughes.  There  is  no  evidence 
that  Handford  acted  by  the  instigation  of  Mr. 
Onslow  personally.  I  must  therefore  limit  myself 
to  the  practical  question  whether  lir.  Onslow  is 
answerable  for  Handford's  act  through  his  agents. 
Mr.  Quilley  was  unquestionably  the  agent  of  Mr. 
Onslow  at  the  election,  so  was  Mr.  BusselL  Corson 
and  Glynn,  at  the  time  they  promised  to  vote  for 
Mr.  Onslow,  said  it  was  likely  they  would  be  removed 
before  the  election;  they  were  asked  by  Mr. Quillerv 
for  their  address,  and  their  address  was  left  wim 
him.  The  day  of  election  being  near,  Mr.  Onslow 
wrote  a  letter  to  Corson,  saying  he  expected 
the  election  would  be  on  the  I4th  or  15th  Nov., 
and  that  he  hoped  to  see  them.  The  letter  was 
dated  from  the  committee-room  on  the  4th  Nov.,  and 
Mr.  Quilley  wrote  the  address.  That  letter  does 
not  come  within  the  ruling  in  Cooper  v.  Siade,  it  is 
simply  a  request  to  come  up,  and  says  nothing  about 
expenses.  That  letter  having  been  written,  Corson 
soon  afterwards  answered  it  by  a  letter,  as  he  says, 
addressed  to  Mr.  Onslow.  To  that  letter  I  have 
already  referred ;  it  asked  that  Corson's  expenses 
might  be  guaranteed.  Soon  after  that  Corson 
receives  a  letter,  not  from  Mr.  Onslow,  but 
from  Handford,  stating  the  day  of  election^ 
and  that  his  expenses  should  be  paid.  Corson 
eventually  received  5L  from  Handford.  Now, 
Handford  is  on  Mr.  Onslow's  side,  and  was  an 
active  supporter  of  his  for  some  time  before  the 
election,  was  he  a  supporter  in  the  sense  which 
would  make  him  an  agent,  or  which  would  supply 
evidence  of  his  agency?  It  appears  from  Hand- 
ford's  and  White's  statements  that  there  were  com- 
mittees formed  for  the  conduct  of  the  election  in 
districts.  There  was  more  talking  at  them  than  there 
probably  would  have  been  at  one  of  the  more  old- 
fashioned  committees,  but  I  think  we  may  call  them 
committees.  Handford  was  in  the  habit  of  attend- 
ing these  meetings,  but  denies  that  he  was  a  com- 
mitteeman, either  of  the  agents'  committee  or  of 
these  district  committees.  Mr.  White  stated  that, 
having  the  gift  of  eloquence,  Handford  was  invited 
to  attend  these  meetings,  and  to  address  the 
audience.  As  a  rule,  it  appears  to  me  that  authority 
from  the  candidate  or  his  agent  to  canvass  or  pro- 
cure votes  on  his  behalf  is  the  test  of  agency.  I 
do  not  limit  agency  within  those  bounds,  because  it 
is  quite  obvious  to  my  mind,  especially  from  the 
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astute  remarks  of   Mr.  White,  that  agency  may, 
under  the  new  system,  assume  a  novel  form  in  which 
it  may  be  necessary  for  the  court  to  recognise  it ; 
but,  as  a  rule,  and  I  do  not  feel  disposed  to  make 
exceptions  to  rules  without  seeing  very  clearly  that 
the  exception  is  within  the  spirit  of  the  rule, — as 
a  rule  agency  to  bind  the  member,  would  be  agency 
to  canvass  or  to  procure  votes  on  his  behalf.    Such 
agency  is  not  proved  on   the  part   of   Handford. 
These  are  the  circumstances  on  the  petitioner's  side, 
accompanied  by  the  remarkable  fact  of  10^  being 
freely  paid  by  persons  who,  whatever  interest  they 
may  take  in  the  election,  could  not  be  expected 
to  expend  so  much  money  on  the  part  of  even  a 
favourite  candidate.    That  is  a  case  affording,  it 
appears  to  me,  a  considerable,  if  not  a  strong  in- 
ference that  Handford  must  have  been  set  to  work 
to  do  this  by  some  agent  for  Mr.  Onslow.    Now,  on 
the  other  hand,   Handford  denies    attending  the 
compaittee  at  the  White  Lion,  and,  admitting  he 
received  various  circulars  respecting  district  com> 
mittees,  there  is    nothing  to  outweigh  his  denial 
that  he  received  any  circular  asking  him  to  canvass 
«n  Mr.  Onslow*s  behalf.     He  says  he  was  not  set 
a  going  by  Mr.  Quilley  or  Mr.  Bussell,  but  by 
Mrs.    Hughes,    on    the   strength   of   information 
gained  from  a  corporal  of  Engineers.    Mrs.  Hughes 
confirmed  this,  and  though  she  saw  Quilley  and 
Bussell  soou   after  the   election,  nothing   passed 
between  them  respecting  the  election.    Mr.  Onslow 
denied   receiving  Cerson's   letter  asking  for   his 
expenses.    Mr.  Kussell  and  Mr.  Quilley  did  the 
same.    That  is  a  summary  of  the  evidence  on  the 
one  side  and  on  the  other,  and  there  are  coincidences 
ao  strong  in  the  date  at  which  these  men  heard 
from  Handford  as  compared  with  the  date  of  Mr. 
Onslow's  letter,  and  there  is  an  improbability  so 
strong  that  Mrs.  Hughes  should  have  advanced 
that  10/.  out  of  her  own  pocket  under  the  circum- 
stances, that  it  is  exceedingly  difficult  to  believe 
that  the  transaction  could    have    been,  as  it  is 
represented  to  have  been  by  Mrs.  Hughes  and  oy 
Handford.    But  whatever  that  difficulty  may  be, 
I  cannot  exclude  from  my  mind  that,  while  upon 
the  one  hand  there  is  evidence  of  exceeding  strength 
in  support  of  the  petition,  upon  which  I  must  have 
acted  had  not  those  witnesses  been  recalled  upon  the 
part  of  the  respondent,  whilst  there  is  exceeding 
strength  in  the  probabilities  of  the  case  in  support 
of  the  affirmative,  I  cannot  adopt  the  a££nna- 
tive  without  believing  that  at  least  two  persons 
have  been  guilty  of  perjury.    I  cannot  bring  my 
mind  to  that  conclusion.    I  must,  in  order  to  arrive 
at  the  affirmative  conclusion,  which  is  founded  upon 
inference  only,  and  does  not  depend  upon  the  direct 
testimony  of  any  witness,  reject  the  positive  evi- 
dence of  two  persons.    I  must  believe,  more  or  less, 
that  at  least  two  other  persons,  certainly  one,  are 
concerned  with  those  two  in  keei^ng  back  the  truth. 
I  am  strongly  impressed  with  this  case  as  one  most 
proper  for  examination ;  and,  inasmuch  as  the  peti- 
tion was  founded  upon  strong  prima  facie  grounds 
and  attended  with  reasonable  and  probable  cause  for 
pursuing  the  inquiry  to  a  termination,  I  cannot  visit 
the  petitioners  with  costs.    The  result  is,  that  I 
determine  that,  the  member  whose  return  is  com- 
plained of  by  the  petition  was  .duly  elected  and 
returned;  secondly,  that  no  corrupt  practice  was 
proved  to  have  been  committed  by  or  with  the 
knowledge  or   consent  of   any  candidate   at   the 
election ;  thirdly,  that  upon  the  evidence  before  me 
it  does  not  appear  that  corrupt  practices  have,  nor 
have  I  reason  to  believe  that  corrupt  practices  have, 
extensively  prevailed  at  the  election ;  fourthly,  that 
two  persons  named  James  Corson  (61)  and  John 
Glynn  (93)  whose  names  were  upon  the  register  for 
the  borough,  but  who    had  ceased  to   reside  in 
Guildford,  were   induced  to  vote  for  the  sitting 


member  by  a  promise  of  their  expenses  made  by 
Robert  William  Handford,  and  that  after  their 
voting  they  asked  and  received  from  him  in  pur- 
suance of  that  promise  each  5/.,  being  a  sum 
exceeding  their  expenses,  respectively.  It  did  not 
however,  appear,  that  Handford  knew  of  the  excess, 
or  meant  corruptly  to  reward  them.  With  respect 
to  costs,  I  must  order  that  each  party  bear  and  pay 
their  own  costs  of  this  petition. 

Treating — Evidence— Case  not  included  in  particulars. 

Where  a  case  is  opened  as  one  of  systematic  treating^ 
and  not  as  one  of  treating  an  individual  at  a  parti" 
ticular  house,  evidence  of  the  proceedings  at  a  certain 
meeting  where  treating  is  alleged  to  have  been  carried 
on  will  be  admitted,' although  Ihe  meeting  mag  not  have 
been  included  in  the  particulars, 

• 

Evidence  was  first  given  to  prove  the  charges 
of  treating.  One  of  the  witnesses  called  for  this 
purpose  was  Ebenezer  Charles  Ames,  clerk  to  Mr. 
D.  M.  Stevens,  who  is  a  solicitor  in  Guildford,  and 
secretary  to  the  Liberal  Registration  Society,  and 
who  was  before  and  at  the  time  of  the  election,  a 
kind  of  sub-agent  for  the  parish  of  Stoke,  on  Mr. 
Onslow's  behalf. 

The  witness  having  detailed  the  proceedings  at 
various  meetings  at  different  public-houses  where 
treating  was  alleged  to  have  taken  place,  was  then 
questioned  with  respect  to  two  meetings  at  a  public- 
house  called  the  Little  John,  which  took  place,  it 
appeared,  on  the  8th  Oct.  and  the  11th  Nov.  re- 
spectively. 

Sargood,  Serjt.,  upon  this  objected  to  the  evidence 
of  the  second  meeting  being  received,  on  the  ground 
that  the  meeting  was  not  included  in  the  particulars] 

Matliew, — Our  particulars  appear  to  be  inaccurate 
in  that  respect.  We  should  ask  your  Lordship  for 
leave  to  amend. 

Sargood,  Serjt.— I  apprehend  that  will  preclude 
their  giving  evidence  of  the  meeting  on  the  llth 
Nov.  at  this  moment,  unless  your  Lordship,  on  any 
application,  should  give  them  leave  to  amend.  At 
present  we  have  no  particulars  of  that  date. 

WiLLBS,  J. — I  do  not  think  I  ought  to  exclude 
the  evidence.  The  case  is  opened  as  a  case  not  of 
treating  an  individual  at  a  particular  house,  but  of 
systematic  treating,  and  I  think  I  ought  to  receive 
dfiis  evidence  to  throw  light^upon  what  was  done  at 
the  other  houses. 

Sargood,  Serjt.— If  your  Lordship  says  so,  I 
should  not  urge  it  for  a  moment. 

WiLLES,  J. — I  think  ao,  as  it  is  a  question  of 
motive,  and  this  may  throw  light  upon  the 
character  of  the  treating  at  other  houses.  X  ought 
not  to  reject  it. 

Saraood,  Serjt. — Then  I  am  quite  satisfied  if  your 
Lordship  thinks  so. 

WiLLBS,  J.— Do  not  suppose  I  say  for  a  moment, 
at  present,  that  the  case  at  the  other  houses  is  made 
out  at  all.  This  may  by  and  bye  become  important, 
and  it  is  better  to  admit  the  evidence.  I  will  take 
a  note  that  you  have  objected. 

Sargoodj  Serjt.— If  anything  should  turn  upon  it 
which  requires  time  to  answer,  that  will  do  justice. 
I  am  exceedingly  anxious  not  to  take  objections  to 
exclude  evidence  except  where  it  appears  to  be  my 
obvious  duty  upon  the  particular  case  at  the 
moment. 

WiLLES,  J. — The  >  case  is  opened  as  a  case  which 
Must  be  established  as  one  of  systematic  treating 
or  nothing.  I  do  not  think  1  ought  to  exclude  any 
instance  of  treating. 
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Bso.  V.  Mabtix  and  othxrs  (Justices  of  Qloaoestenhire) ;  rs  Jamxs.        [Q.  B. 


Bribery — Evidence — Statement  made  to  a  third  person. 

Where  it  is  souaht  to  prove  that  a  voter  has  mack  a  state- 
ment  of  his  having  been  bribed  to  a  third  person,  and 
it  if  intended  to  fix  the  consequences  of  the  bribery 
sipon  a  person  other  than  the  voter  himsdf,  the  evidence 
of  the  person  to  whom  the  statement  is  alleged  to  have 
been  made  cannot  be  received  until  the  voter  himself 
has  been  called  as  a  witness, 

Jane  Green  examined : 

I  keep  a  smAll  grooer's  shop  and  take  in  needlewoik.  I 
tm  a  single  woman,  and  live  in  North*p]aoe,  Stoke.  I  know 
a  person  of  the  name  of  Bellohamben.  I  reoolleot  putting 
mp  some  hOls  of  a  Mr.  CuUtt  in  my  window.  I  pat  them 
up  on  the  28th  Not.  While  I  was  ensaged  In  potlang  them 
up.  Bellchamhers  pasaed  by,  and  I  oaUM  to  hm  to  oome  to 
me.  He  is  a  baker,  and  I  asked  him  what  he  wocdd  charge 
B0  a  lesson  for  teaohing  me  to  make  French  bread. 

WiLLES,  J.— This  is  conrersation  with  Bell- 
cbambers.  The  coarse  with  reference  to  cases  of 
this  kind  has  been  to  allow  what  the  voter  has  said 
to  be  given  in  evidence  for  the  purpose  of  striking 
his  vote  off  upon  a  scrutinj ;  but  the  contrary  is 
the  case  if  you  proceed  to  fix  anybody  else  with 
penal  consequences.  I  ought  to  ask  you  here  (to 
Overend)  whether  you  are  going  to  call  Bell- 
chambers. 

Overesid,  Q.  C— Yes,  my  Lord. 

Examination  continued : 

IVhen  I  asked  him  what  he  would  charge  me  he  did  not 
answer.  I  said  I  supposed  he  would  not  charge  me  so 
much  as  he  charged  the  member.  By  the  member,  I  meant 
the  member  for  the  borough,  Mr.  Onslow. 

Sargooftj  Serjt. — ^There  is  a  great  deal  at  election 
times  of  what  has  been  aptly  termed  by  one  of  the 
witnesses  chaff,  and  by  another  joking ;  and  if  every 
conversation  which  tiU^es  place  between  ax;ouple  of 
tradespeople,  strangers  to  Mr.  Onslow,  In  this  sort 
of  manner  is  to  be  introduced,  one  hardly  knows 
how  to  call  it  evidence.  Tour  Lordship  sees  that,  after 
all,  the  question  substantially  is,  what  his  charge 
would  bo  for  teaching  the  secret  of  making  French 
bread ;  the  innuendo  is,  I  suppose  you  would  not 
charge  me  so  much  as  you  did  the  member,  and  the 
meaning  of  that  is  obvious ;  surely  the  rejoinder 
from  the  baker  would  hardly  be  evidence  against 
anybody. 

W1LLE8,  J. — I  think  we  ought  to  give  Mr. 
Overend  credit  for  knowing  that.  A  conversation 
with  Bellchamhers  at  present  is,  properly  speaking, 
not  evidence,  because  Bellchambers's  statements 
are  offered,  not  for  the  purpose  of  disfranchising 
himself,  as  a  material  in  the  case  of  a  scrutiny  for 
striking  off  his  vote  simply,  but  they  are  offered 
for  the  purpose  of  def eatmg  the  election,  and  im- 
posing that  penalty,  if  not  some  further  penal^, 
upon  the  sitting  member.  Therefore  what  Bell- 
chambers  said  to  some  third  person  may  not  be 
given  in  evidence,  unless,  indeed,  Mr.  Overend 
should  by-and-by  satisfy  me  that  Bellchamhers  so 
conducts  himself  in  the  box  that  he  is  entitled  to 
cross-examine  him,  and  then  his  statements  to 
this  witness  might  be  given  in  evidence  for  the 
purpose  of  contradicting  him.  But  I  understood 
you  rather  to  acquiesce  when  I  said  just  now  that 
as  Mr.  Overend  undertook  to  call  BeUchambers,  as 
far  as  I  was  concerned,  I  should  not  object  to  this 
evidence  being  given  in  the  first  instance ;  but  if 
▼ou  now  object  I  shall  say  that  this  evidence  is 
inadmissiUe  until  after  Bellchambers's  examination. 


Mao.  CAS.*yoL.  V. 


OOXntT  OF  atTSEN'S  BENCH. 

Beported  bj  T.  W.  Bauxdxbs  snd  J.  Bhobxt.  Bags,, 
Barrister»«t-Law. 

Friday,  Jan,  29. 

Reo.  r.  Mastin  and  othbrs  (Justices  of 
Gloucestershire) ; 

Rs  Jambs. 

Poor  law — Overseer  oj  the  poor^Bankruptcy  of-— 
Deficiency  in  his  accounts — Recovery  of— 7  ^  8  Vict, 
c,  101,  s.  82 ;  4  ^  5  Will  4,  c.  76,  s.  99. 

An  overseer  of  the  poor  is  discharged  by  his  bankruptcy 
from  a  debt  due  in  respect  o/*  a  sum  of  money  in  his 
hands  as  overseer  at  the  time  of  his  bankntptcy. 
Where,  therefore^  an  overseer  had  become  bankrupt^ 
and  upon  the  auditing  of  his  accounts  there  was  found 
to  be  a  balance  against  him  ofS2L  6s.  Id. : 

HM,  thai  As  oodtf  not  on  nonpayment  be  committed  to 
gaol  under  the  provisions  of  sect.  S2  of  the  7  ffi  Vict, 
e.  101,  ancf  S0C/.  99  of4t  j-  5  WUL  4,  c  76. 

This  was  a  rule  calling  upon  T.  W.  C.  Martin,  Esq., 
and  others,  being  certain  justices  of  Gloucestershire, 
to  show  cause  why  they  should  not  issue  their 
warrant  to  commit  to  gaol  one  William  James. 

By  the  7  &  8  Vict.  c.  101  (Poor  Law  Amend- 
ment Act),  s.  82,  it  is  enacted  **That  it  shall  be 
lawful  for  the  said  commissioners  from  time  to  time 
by  order  under  their  hands  and  seals  to  combine  the 
parishes  and  unions  in  Eagland  and  Wales  into 
districts  for  the  audit  of  accounts  .  .  .  and  the 
chairman  and  vice-chairmam  of  each  board  of 
guardians  constituted  under  the  first  recited  Act 
or  any  other  Act  .  .  .  shsll  elect  at  the  time 
and  in  manner  to  be  prescribed  by  the  said  com- 
missioners a  person  to  be  the  auditor  of  the 
district  .  .  •  and  every  auditor  appointed  for 
such  a  district  shall  have  full  power  to  examine, 
audit,  allow,  or  disallow  of  accounts,  and  of  items 
tiierein  relating  to  moneys  assessed  for  and  appli- 
cable to  the  relief  of  the  poor  of  all  parishes  and 
unions  within  his  district,  and  to  all  other  money 
applicable  to  such  relief  ;*  and  such  auditor  shall 
charge  in  every  account  audited  by  him  the  amount 
of  any  deficiency  or  loss  incurred  by  the  negligence 
or  misconduct  of  any  person  accounting,  or  of  any 
sum  for  which  any  such  person  is  accountable,  but 
not  brought  bv  him  into  account  against  such 
person,  and  shall  certify  on  the  face  oi  every  account 
audited  by  him  any  money,  books,  deeds,  papers^ 
goods,  or  chattels  to  be  due  from  any  person ;  and 
when  any  such  auditor  has  so  certified  any  money^ 
books,  deeds,  papers,  goods,  or  chattels  to  be  due 
from  any  person,  he  shall  forthwith  report  the  same 
to  the  said  commissioners,  and  the  person  from 
whom  any  money  Ib  so  certified  to  be  due,  shall, 
within  seven  days,  pay  or  cause  to  be  paid  such 
money  to  the  treasurer  of  the  guardians  of  the 
union  or  parish  if  there  be  any  such  treasurer  .  .  . 
and  all  moneys  so  certified  to  be  due  by  such 
auditor  shall  be  recoverable  as  so  certified  from  all 
or  anv  of  the  persons  making  or  authorising  the 
illegal  payment  or  otherwise  answerable  for  such 
moneys,  and  shall  be  recovered  on  the  application  of 
such  auditor  ...  in  the  same  manner  as  penalties 
and  forfeitures  may  be  recovered  under  the  pro- 
visions of  the  said  first-recited  Act,"  &c. 

By  sect.  99  of  the  4  &  5  Will.  4,  c.  76  (Poor  Law 
Amendment  Act)  it  is  enacted  '*That  all  penalties 
and  forfeitures  by  this  Act  inflicted  or  authorised  te 
be  imposed  for  any  offence  against  the  same  shall, 
upon  proof  and  conviction  of  the  offenders  respec- 
tively before  any  two  justices  ...  be  levied^ 
together  with  the  costs  attending  the  information 
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mmmons,  and  conviction,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  offender  or  person 
Kable,  or  ordered  to  pay  the  same  respectivelj  by 
warrant  under  the  hands  of  the  justices  before 
whom  the  party  may  have  been  convicted.  .  .  . 
Bnt  if  upon  the  return  of  such  warrant  it  shall 
appear  that  no  sufficient  distress  can  be  had  there- 
vpon.  that  it  shall  be  lawful  for  any  such  justices  as 
aforesaid  as  the  case  may  be,  and  they  are  hereby 
authorised  and  required  by  waixant  or  warrants 
vnder  their  hands,  to  cause  such  offender  or 
offenders  to  be  committed  to  the  common  gaol  or 
House  of  Correction  of  the  county,  riding  or  place 
where  the  offender  shall  be  or  reside,  there  to  remain 
without  bail  or  mainprize  for  any  term  not  ezceed- 
iDg  three  calendar  months,  luiless  such  penalties 
and  forfeitures  and  all  reasonable  diarges  attending 
the  same  shall  be  sooner  paid  and  satisfied ;  and  the 
penalties  and  forfeitures,  when  so  levied,  shall  be 
]»aid  to  or  for  the  use  of  the  parish  or  union  where 
■uch  offence  shall  have  been  committed  to  be 
^plied  in  aid  of  the  poor  rate  of  such  parish  or 
VDion." 

By  an  order  of  the  Poor  Law  Oommissioners  the 
vf erseers  are  to  submit,  within  forty  days  after  each 
•f  the  following  days,  namdy  Lady-day,  ICid- 
raibmer-day,  Mkhaelinas-day,  and  Christnuu-day, 
tD  the  auditor  of  the  union,  a  distinct  account  and 
lalance-sheet  exhibiting  the  amount  collected  by 
them  and  the  amount  disbursed  by  them  during 
the  previous  quarter,  together  with  the  proper 
Touchers  for  the  same. 

It  appeared  that  one  William  James,  who  was 
JB  overseer  of  a  parish  in  Gloucestershire,  had 
become  a  bankrupt  and  obtained  his  certificate,  and 
kaving  subsequently  presented  his  accounts  to  the 
auditor  it  was  found  that  there  was  a  bidanoe  against 
kim  of  82^  68.  Td,  whereupon  upon  nonpayment  an 
application  was  made  to  justices  to  issue  their 
warrant  of  distress,  and  upon  a  return  of  nuUa  bona, 
they  were  again  applied  to  under  the  provisions  of 
sect.  82  of  the  7  &  8  Vict.  c.  101,  to  issue  their 
warrant  of  commitment ;  but  the  said  justices,  being 
«f  opinion  that  the  bankruptcy  of  the  overseer  was 
a  sufficient  answer  to  the  application,  they  dedined 
tD  grant  it;  'v^ereapcm  the  present  rule  was  ob- 


Grantham  showed  oansek— This  is  merely  a  debt 
ine  from  the  overseer,  and  althou^  by  virtue  of 
the  82nd  section  of  the  7  &  8  Yict.  c  101,  money 
iue  in  such  a  (»se  is  to  be  recovered  aooordmg  to 
the  provisions  in  sect  99  of  the  4  &  6  Will.  4,  c.  76, 
applicable  to  penalties  and  forfeitures,  that  provi- 
sion only  applies  to  cases  where  money  is  recov^ubie, 
and  does  not  transfer  a  debt  into  a  penalty.  Here 
there  is  merely  a  balance  due,  and  there  is  no 
penalty ;  and  if  the  bankruptcy  relieved  the  over- 
seer of  the  balance  due,  there  is  nothing  upon 
which  the  99th  section  can  operate.  There  is  no  evi- 
dence of  any  purloining  or  embezzling.  Had  there 
Ibeen  such  the  case  would  have  come  within  sect.  97. 
The  case  of  R  t.  Tucker,  6  Man.  &  Sel.  508,  is 
directly  in  point.  There  it  was  held  that  an  over- 
seer of  the  poor  is  discharged  by  his  bankruptcy 
and  certificate  from  a  debt  due  in  respect  of  a 
aum  of  money  in  his  hands  as  overseer  at  the  time 
•f  his  bankruptcy.  The  case  of  BaRcroft  v.  Mitchell, 
I*  Rep.  2  Q.  B.,  649 ;  16  L.  T.  Rep.  N.  S.  658,  wUl 
Ibe  relied  upon  by  the  other  side,  where  a  party  who 
liad  been  adjudicated  a  bankrupt  was  committed  to 
gaol  upon  disobedience  to  an  order  for  payment 
mnder  sect.  7  of  the  48  Bliz.  c.  2  of  8«.  a  week  for 
tiie  support  of  his  mother.  But  in  that  case  the 
commitment  was  upheld  upon  the  greund  that  it 
was  for  the  disobedience  of  an  order  of  justices,  and 
liierefore  was  an  offence.  He  referred  also  to 
R.  V.  EdwwrdB,  9  B.  A  C.  652. 


Jelf  in  support  of  the  rule—The  object  of  the 
Legislature  was  to  make  a  default  of  this  kind  a 
criminal  act  by  the  mode  it  has  pointed  out  for  the 
recovery  of  the  money,  namely,  by  distress  and 
imprisonment.  lCockbubn,  C.  J. — The  power  to 
commit  exists  where  there  is  a  debt  due ;  now  the 
balance  in  this  case  was  not  due,  because  it  vss 
extinguished  by  the  bankruptsy.  It  does  not  foUov 
that  because  a  debt  is  to  be  recovered  as  a  penalty, 
that  therefore  a  debt  is  to  be  considered  as  a  penalty.] 
The  nonpayment  of  the  debt  in  this  case  should  be 
treated  as  a  penalty ;  the  32nd  section  of  the  7  &  8 
Vict.  c.  101  says  that  the  money  is  to  be  delivered 
over  within  seven  days  of  the  same  being  certified; 
and  every  breach  of  an  Act  of  Parliament  is  an 
indictable  offence. 

Cockbubn,  C.  J.— This  is  perfectly  clear.  The 
Legislature  here  has  pointed  out  how  the  money  is 
to  be  recovered,  namely,  by  summary  process,  bnt 
that  process  only  attaches  where  there  is  a  debt  due. 
Now  here  banluruptcy  has  intervened,  and  there  is 
therefore  no  debt  to  which  the  process  attaches. 

Mbllor,  J. — I  am  of  the  same  opinion.  Mr.  Jdf 
fails  in  his  argument  because  he  does  not  distinguish 
between  a  debt  and  an  offence.  Committal  Im  hj 
way  of  punishment,  not  to  recover  the  money.  Thst 
lies  at  the  root  of  the  whole  case.  It  would,  indeed, 
be  very  strange  to  noiake  the  party  a  czimiiiai  when 
he  has  been  rendered  unable  to  pay  in  oonsequenoe 
of  his  bankruptcy. 

Hjltes,  J.— I  quite  concur.  The  case  I  think  is 
concluded  by  the  decision  in  Eeg,  v.  Tucker, 

Ruk  discharged  with  costs. 

Attorneys  for  the  auditor,  MuBinsj  EUu,  and  (k, 
Cirencester. 


coxntT  OP  couMoir  pleas. 

Beportedby  W.  Qh  4H  his  nnd  M.  W.ITKki.i.jb,  Esgra..  Baniaaa- 

at-lAW. 


Saturdajf,  Nov.  14. 

The  Co^rsERTATOss  of  the  River  Thames  r. 
The  Victorll  Station  and  Pixlico  Bailwat 
Company. 

Thames  Q}mervattcif  Act  1867  (20  j-  21  VicL  c.  147) 
--Lands  Clauses  Consolidation  Act  1845  (8  Fitf. 
c  16}— 7Ae  Victoria  Station  and  Pindieo  BaUwrnf 
Act  1858  (21  ^  22  Vict.  c.  cxvUL),  ss.  31,  ^  and 
84 — Muibea^  bridge  over  river  Thames, 

The  plaintiff's  were  hy  statute  made  owners  of  the  fret' 
hold  of  the  soil,  bea,  and  foreshore  of  the  river  7^.,  viA 
powers  to  grant  licences  to  others  to  erect  and  maintaiM 
certain  specific  works  in  the  said  river,  but  ipiM  » 
authority  to  grant  a  licence  to  build  a  bridge  over  it 
The  defendmts  were  hy  a  subsequent  Act  authorissi 
to  build  a  bridge  over  the  river  7%  but  were  net  to 
commence  the  bridge  until  the  plan  of  the  Mme  hoi 
received  the  written  consent  of  the  plaintiffs,  signed  bg 
their  secretary.  The  defendants  submitted  certain 
plans  to  the  plaintiffs,  and  the  plaintiffs  in  writing^ 
signed  by  their  secretcoy,  consented  to  them,  whereffptn 
the  defendants  entered  upon  the  bed  and  forethore  oj 
the  river  T,,  and  built  tlieir  brieve  in  conformity  to 
the  said  plans : 

Held,  that  the  consaU  of  thepbdntiffs  to  the  pHaas  M 
not  amount  to  a  liceiux  to  the  defendants  to  enter  upon 
and  take  the  foreshore  and  bed  of  the  river  7%  and 
that  the  plaintiffs  were  entitled  under  the  Latds 
Clauses  Consolidation  Act  to  obtain  compensatitn 
from  the  d^endants. 

This  was  an  action  on  an  award,  under  the  Lan& 
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Clauses  Consolidation  Act,  of  compensation  for  the 
taking  and  injuriously  affecting  the  soil  and  bed  of 
'the  river  Thames;  the  defendants  having  built  a 
bridge  over  the  river,  and  having,  for  that  purpose, 
sunk  piles  and  built  on  part  of  the  foreshore. 

The  first  count  of  the  declaration,  after  alleging 
that  the  defendants  had  taken  and  injuriously 
affected  the  land  of  the  plaintiffs,  and  that  the  de- 
fendants were  entitled  to  compensation,  and  that 
the  neoessaxy  steps  under  the  Act  had  been  taken 
to  refer  the  question  of  compensation  to  arbitra- 
tion, set  forth  the  award  of  the  arbitrators,  award- 
ing the  plaintiffs  80/.  as  compensation,  and  averred 
nonpayment.  There  was  a  second  count,  claiming 
the  costs  of  the  arbitration  and  award. 

The  defendants,  in  their  first  plea,  denied  that 
ilie  ix>rtion8  of  the  bed,  soil,  and  shore  of  the  said 
ilTer  Thames,  in  the  declaration  mentioned,  were 
entered  upon,  or  taken,  or  injuriously  affected  by 
.  them,  or  that  the  plaintiffs  were  entitled  to  com- 
pensation, as  in  the  declaration  alleged.  For  a 
second  plea,  that  the  said  alleged  taMng  and  in- 
juriously affecting  the  lands,  &c.,  of  the  plaintiffs 
consisted  in  the  making  by  the  defendants  of  a 
railway  crossing  the  said  river  Thames  by  means 
of  a  bridge  which  the  defendants  were  authorised 
to  make  and  erect  by  the  said  railway  Act  in  the 
declaration  mentioned,  and  in  maldng  and  placing 
in  certain  parts  of  the  bed  and  shore  of  the  said 
river  certain  works  and  supports  which  were  neces- 
•ary  for  the  construction  and  support  of  the  said 
bridge  and  authorised  by  the  said  Act.  The  plea 
then  went  on  to  allege  that,  before  the  said  works 
were  executed  or  commenced^  the  defendants  duly 
obtained  the  consent  and  permission  in  writing  of 
the  plaintiffs,  signed  by  their  secretary,  pursuant  to 
the  provisions  of  the  said  railway  Act,  and  of  the 
Thames  Conservancy  Act  1857  in  that  behalf,  for 
the  erection  by  the  defendants  of  the  said  works 
on  the  shore  and  in  the  bed  of  the  said  river ;  and 
the  defendants  in  all  respects  carried  out  the  said 
works  in  accordance  with  the  said  permission,  and 
not  otherwise.  The  plaintiffs  took  issue  on  both 
pleas,  and  demurred  to  the  second. 

By  20  &  21  Vict.  c.  147,  s.  50,  the  soil,  bed,  and 
shores  of  the  river  Thames,  within  the  flux  and  re- 
flux of  the  tides,  which  had  been  the  estate  of  the 
Corporation  of  London,  or  of  the  Crown,  was  vested 
in  the  conservators.  By  sect.  52  the  powers  of  the 
Qoeen  and  of  the  Corporation  of  London  were  vested 
in  them.  By  sect.  53  the  conservators  were  em- 
powered to  grant  licences  to  the  owners  of  land 
fronting  the  river,  to  make  any  wharf,  quay,  &c.,  in 
front  of  his  land,  and  into  the  bed  of  the  said  river, 
on  payment  of  compensation.  By  sects.  56  and  57 
they  were  empowered  to  grant  licences  on  payment 
of  compensation,  for  formation  of  recesses  or  docks, 
and  also  piers  and  jetties.  Sect.  54  forbade  the 
erection  of  any  embankment,  building,  or  work,  in 
or  upon  the  bed  or  shore  of  the  river,  or  the  driving 
of  any  jnles  therein,  without  the  permission  of  the 
conservators.  By  sect.  58  the  consideration  for  such 
licences  shall  be  such  as  in  the  judgment  of  some 
•competent  person  shall  be  the  true  or  fair  value 
thereof.  By  sect.  103  the  moneys  thus  received  by 
the  conservators  are  to  be  accounted  for,  and  by 
sect.  104  one-third  of  such  moneys  is  to  be  paid  to 
the  Crown. 

21  &  22  Vict.  c.  cxviii.  rthe  Victoria  Station  and 
Pimllco  Railway  Act  1858;,  by  sect.  81,  forbade  the 
oommencement  by  the  company  of  any.  works  upon 
the  shore  of  the  river  Thames,  without  the  consent 
in  writing  of  the  conservators  of  the  river  Thames, 
signed  by  the  secretary  of  the  said  conservators. 
By  sect.  32  the  bridge  and  works  in  the  river 
Thames  were  to  be  executed  according  to  the  plan 
approved  by  the  conservators.  Sect.  34  forbade  the 
company  to  embank,  encroach  upon,  or  interfere 


with  any  part  of  the  soil  or  bed  of  the  river  Thames, 
or  the  shore  thereof,  except  according  to  the  plan 
last  hereinbefore  mentioned.  Sect.  35  declared  that 
nothing  in  the  Act  was  to  prejudice  or  derogate  from 
the  estates,  rights,  interests,  liberties,  privileges,  or 
franchises  of  the  conservators  of  the  Thames,  or  to 
diminish  any  power,  authority,  or  jurisdiction 
which,  at  the  time  of  the  passing  of  the  Act,  the 
said  conservators  did  or  might  lawfully  claim,  use^ 
or  exercise.  This  Act  incorporated  the  usual  clauses 
of  the  Lands  Clauses  Consolidation  Act  1845. 

The  defendants  duly  lodged  with  the  plaintiffs 
the  plans,  &c.,  of  their  proposed  bridge,  and  before 
they  commenced  their  works,  they  received  the 
following  letter  from  the  plaintiff's  secretary : 

Thames  Conservancy  Qflioes,  41,  Trinity-square,  Tower-hUL 

10th  Aug.  1858. 

Kr,— Having  laid  your  letter  of  the  2&th  Joly  last  before 
the  conaenrators  of  the  river  Thames,  together  with  a  plan 
of  the  proposed  railway  bridge  over  the  Thames  for  the 
Victoria  Station  and  Pimllco  Bailwoy  Company,  I  am 
directed  to  inform  yon  the  conservators  have  given  their 
approval  for  the  constrootion  of  the  bridge  as  purposed.— > 
I  am»  Sir,  &c.,  £.  Busstal. 

Jno.  Fowler,  Esq., 

Victoria  Station  and  Pimllco  Bailway  Company. 

After  receiving  this  letter,  the  defendants  built 
their  bridge  in  accordance  with  the  plans  they 
had  submitted  to  the  conservators.  The  piers  of 
the  bridge  were  built  on  the  bed  of  the  river, 
and  no  payment,  by  way  of  compensation,  was 
made  by  the  defendants  to  the  plaintiffs. 

On  these  facts  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  claimed,  with  leave  to  the 
defendants  to  move  generally  to  enter  a  nonsuit  or 
verdict  for  themselves.  A  rule  nisi  was  obtained 
accordingly,  against  which  (it  having  been  ar- 
ranged that  the  arguments  of  the  nde  and  the 
demurrer  should  be  taken  together), 

Prmtici,  Q.  C.  (Jtcofmond  with  him)  now  showed 
cause.^The  defendants  having  built  their  bridge  on 
the  bed  and  foreshore  of  the  river  Thames  ought  to 
make  compensation  to  the  plaintiffs,  in  whom  the 
freehold  estate  in  the  bed,  &c.,  is  vested.  It  is 
obvious  that  they  have  "  entered  upon,  taken,  or 
injuriously  affected"  the  lands  of  the  plaintiffs, 
within  the  meaning  of  the  Lands  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  18).  The  letter  of 
the  plaintiffs*  secretary  could  not  be  regarded  in  any 
other  sense  than  as  the  consent  of  the  plaintiffs  to 
the  works  being  executed  by  the  defendants,  as  re- 
quired by  the  31st  section  of  the  defendants'  Act. 
A  freehold  estate  is  vested  in  the  conservators  by 
the  Act  of  Parliament,  and  by  sects.  53,  56,  and  57» 
they  are  expressly  authorised  to  demand  compensa- 
tion for  any  embankment  on  the  foreshore  of  the 
river,  or  any  piers  and  jetties  built  in  the  bed  of  the 
river.  The  conservators  have  not  waived  their 
right  to  compensation  by  the  approval  given  by 
them  to  the  defendants'  plans.  TSmith,  J.  dted 
the  Metropolitan  Board  of  Works  v.  The  Metro- 
politan Railway  Company,  19  L.  T.  Rep.  N.  S.  10 ; 
L.  Rep.  3  C.  P.  612.]  The  defendants  say,  first, 
that  die  plaintiffs  are  not  entitled  to  compen- 
sation; and  secondly,  that  they  were  bound 
to  give  a  licence.  The  plaintiffs  did  not  give  a 
licence;  all  they  did  g^ve  was  an  approval  of 
the  defendants'  plans  as  required  by  the  Act  of 
Parliament.  The  plaintiffs'  Act  requires  that  a 
licence  should  be  under  the  seal  of  the  plaintiffs. 

J,  Brown,  Q.  C,  and  J.  0.  Griffits,  for  the 
defendants. — The  plaintiffs  had  no  power  by  their 
Act  to  grant  a  licence  to  build  a  bridge  over 
the  river.  The  sections  in  their  Act  authoris- 
ing them  to  grant  licences  in  certain  coses  do  not 
apply  here,  and  the  licence  in  this  case  was  not 
given  under  the  plaintiffs'  Act.  The  defendants 
Act  says  nothing  about  compensation.    All  it  does 
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sa^  to  the  defendants  is,  *'Yoa  may  build  the 
bridge,  provided  you  get  the  consent  and  approba- 
tion of  the  conservators."  The  plaintiffs  might 
have  said,  "  We  will  give  you  our  consent,  but  you 
must  pay  for  it."  [Smith,  J.— Then  did  the  Legis- 
lature mean  that  the  conservators  were  to  assess 
their  own  damages?]  This  was  an  unprofitable 
hereditament  to  the  plaintiffs.  The  Act  gives  no 
property  in  the  soil  of  the  river  to  the  defendants. 
The  defendants'  Act  amounts  to  this,  that  if  the 
conservators  gave  their  consent  to  the  bridge  there 
should  be  an  end  of  it ;  if  the  conservators  had 
refused  their  consent  it  would  have  been  another 
question.  Again,  the  plaintiffs  ought  not  to  have 
proceeded  under  the  Lands  Clauses  Consolidation 
Act  1845,  for  that  Act  provides  for  cases  where 
lands  are  taken  otherwise  than  by  agreement,  and 
here  there  was  an  agreement.  The  letter  of  the 
plaintiffs'  secretary  would  be  sufficient  to  support 
a  plea  of  licence.  It  appears  on  the  record  that  the 
land  was  taken  by  the  defendants  under  the  Lands 
Clauses  Consolidation  Act  1845;  the  plaintiffs' 
case  then  turns  on  the  question.  Were  the  lands  so 
taken?  The  plaintiffs'  Act  contemplates,  first, 
licence ;  secondly,  permission.  By  the  55th  section 
of  the  Act  a  licence  under  seal  carries  the  right  to 
the  soil.  A  permission  need  not  be  under  seal.  All 
the  defendants  have  is  a  permission  to  plant  their 
piles,  &c.,  in  the  bed  of  the  river.  The  conservators 
ought  to  have  got  the  value  of  their  permission 
before  they  gave  it  The  consent  required  by  the 
defendants'  Act  was  the  same  as  the  consent  or 
permission  contemplated  in  the  plaintiffs'  Act. 

Keatino,  J.^This  rule  must  be  discharged.  The 
plaintiffs  bring  an  action  to  recover  compensation 
under  the  Lands  Clauses  Consolidation  Act  1845,  in 
respect  of  lands  taken  or  injuriously  affected  by  the 
defendants  within  the  meaning  of  the  Act.  l^e  plain- 
tiffs are  the  conservators  of  the  Thames,  and  by  their 
Act,  the  soil,  bed,  and  foreshore  of  the  river  Thames 
are  vested  in  them.  Moreover,  by  the  same  Act, 
certain  powers  are  given  to  the  plaintiffs  to  preserve 
the  navigation,  &c.,  on  the  river,  and  they  are  autho- 
rised to  grant  licences  to  erect  jetties,  piers,  &c,  and 
to  receive  sums  of  money  in  respect  of  the  same,  to 
be  fixed  by  a  certain  officer.  For  money  thus 
received,  they  have  to  account.  This  was  the  state 
of  the  case  when  the  defendants'  Act  passed.  By 
this  Act  the  defendants  were  authorised  to  make  a 
railway,  and  to  do  ihat,  which  the  plaintiffs  had  no 
power  to  authorise  them  to  do,  viz.,  build  a  bridge 
over  the  Thames.  This  bridge  was  built  by  the 
defendants,  not  in  pursuance  of  auy  leave  given  by 
the  plaintiffs,  but  by  virtue  of  the  authority  given 
to  the  defendants  by  their  Act.  But  this  Act  con- 
tains a  clause,  such  as  is  usually  inserted  in  such 
Acts,  for  the  protection  of  a  navigable  river.  The 
company  was  not  to  commence  any  works  on  the 
shore  or  bed  of  the  river  Thames  without  the 
consent,  in  writing,  of  the  conservators,  to  be  signed 
by  their  secretary.  That  is  to  say,  before  they 
commence  their  works,  the  mode  of  executing  them 
must  be  approved  by  the  conservators.  Accordingly 
the  defendants  submitted  their  plans  to  the  plaintiffs, 
and  the  plaintiffs'  secretary  assented  to  them  in  the 
words  of  the  section.  But  it  is  contended  for  the 
defendants,  that  this  consent  amounts  to  a  licence 
to  take  the  land,  and  that  thus  the  plaintiffs  cannot 
be  entitled  to  compensation.  But  the  consent 
cannot  have  this  effect.  I  take  the  same  view 
of  this  consent  as  was  taken,  under  similar  cir- 
cumstances, by  M.  Smith,  J.,  in  The  Metropolitan 
Board  of  Works  v.  Tfie  Metropolitan  Hallway  Com- 
pany. In  that  case  the  same  argument  was 
used.  The  Metropolitan  Board  claimed  damages. 
The  defendants*  answer  was,  "  Tou  are  not  entitled 
to  damages,  because  no  right  of  yours  has  been 


injured,  and,  if  it  has  been,  you  gave  us  your 
licence  and  consent."  Now,  the  section  of  the 
defendants'  Act  in  that  case  was  very  similar  to  the 
corresponding  section  in  the  present  case.  It  neces- 
sitated the  consent  of  the  plaintiffs  to  the  execution 
of  the  railway.  That  consent  was  obtained.  The 
majority  of  the  court  in  that  case  held  that  the 
plaintiffs  had  proved  no  right,  and  consequently 
were  entitled  to  no  compensation.  My  brother 
Smith,  holding  that  the  plaintiffs  had  aright,  which 
had  been  infringed,  was  obliged  to  dispose  of  tho 
question,  whether  the  consent  which  had  been  given 
by  the  plaintiffs  disposed  of  the  right,  supposing 
that  right  to  have  existed.  "The  approval,"  he 
said,  *Ms  not  a  voluntary  licence  by  the  board,  but 
a  condition  imposed  upon  the  railway  company.  It 
would  be  the  duty  of  the  board  not  to  refuse  their 
approval  of  the  plans,  if  at  the  time  they  appeared 
to  afford  sufficient  security  for  their  own  works ; 
but  such  approval,  so  given  in  compliance  with  the 
Act,  does  not,  as  it  seems  to  me,  carry  with  it  the 
consequence  of  a  voluntary  licence."  So  in  the 
present  case,  it  was  the  duty  of  the  plaintiffa 
to  give  their  consent  to  the  works  proposed  by  the 
defendants,  if  they  were  satisfied  that  the  worka 
were  such  as  might  be  properly  executed.  The 
fact  that  they  gave  their  consent  under  such  cir- 
cumstances cannot  interfere  wiUi  their  right  to 
compensation.  By  the  plaintiffs'  Act  the  plaintiffs 
are  made  the  owners  of  the  soil  and  freehold  of  tb» 
bed  of  the  river,  and  are  to  require  a  consideratioa 
if  they  give  up  any  part  of  the  lands  thus  vested  in. 
them.  There  is  nothing  in  their  position  to  prevent 
them  claiming  compensation.  But  it  is  said  that 
they  have  not  parted  with  their  land,  and  that  the 
award  sued  on  is  bad,  unless  it  be  shown  that  ike 
plaintiffs  land  was  both  taken  and  injuriously^ 
affected.  Here,  however,  the  plaintiffs'  land  ha» 
been  taken  and  injuriously  affected.  The  consent 
given  by  them  had  nothing  to  do  with  the  land,  and. 
was  only  an  approval  of  the  nature  of  the  works. 
Why,  then,  should  not  the  plaintiffs  have  proceeded 
under  the  Lands  Clauses  Consolidation  Act  1845  ? 
It  is  incorporated  with  the  defendants*  Act.  The 
plaintiffs  were  entitled  to  compensation,  and  took 
the  proper  mode  of  obtaining  it.  As  to  the  demurrer^ 
it  raises  precisely  the  same  question,  and  the  plain- 
tiffs are  entitled  to  judgment. 

M.  SmIth,  J. — ^I  am  of  the  same  opinion.  The  de- 
fendants built  their  bridge  on  land  which  is  the 
undoubted  property  of  the  plaintiffs.  They  have 
taken  land  for  piers,  and  this  bridge  was  built  no 
more  for  public  purposes  than  any  other.  Persons- 
whose  property  is  taken  or  injuriously  affected  by 
such  a  railway  must  be  compensated.  The  con- 
servators, as  owners  of  the  bed,  foreshore,  and  soil 
of  the  river  Thames,  seek  such  compensation. 
The  company  should  show  something  in  their  Act 
which  deprives  the  plaintiffs  of  compensation. 
They  have  failed  to  do  so.  The  Lands  Clauses 
Consolidation  Act  1845  is  incorporated  with  the 
defendants*  Act.  Taking  these  two  Acts  together, 
the  conservators  have  the  same  right  to  compensa- 
tion as  any  other  persons  whose  lands  are  taken  for 
or  injuriously  affected  by  the  railway,  unless  tliey 
are  specially  excepted  by  the  defendants'  Act.  Mr. 
Brown  assumed  that  the  laud'was  valueless;  but 
there  was  no  foundation  for  such  an  assumption. 
The  Act  under  which  the  conier^ators  are  entitled 
shows  that  the  land  was  thought  to  be  of  value- 
Power  is  given  by  the  Act  to  Sie  conservators  to  • 
grant  licences  for  the  erection  of  piers,  &&,  on  the 
bed  and  foreshore  of  the  river ;  but  this  power  is 
restricted  thus  far,  that  the  conservators  can  oaly 
grant  licences  on  receiving  compensation.  How  can 
it  be  contended  that  the  railway  company  need  not 
pay  for  land,  which,  if  it  had  been  taken  by  others^. 
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would  have  had  to  be  paid  for  ?  But  then  it  was 
said  that  the  laud  was  taken  hv  agreement,  and  was 
granted  gratuitously  by  the  plaintiffs  to  the  defen- 
dants. This  depends  on  the  construction  of  the 
31st  and  d2nd  sections  of  the  defendants'  Act. 
These  clauses  do  not  profess  to  affect  the  liability 
of  the  defendants  to  make  compensation,  but  are 
inserted  simply  for  the  protection  of  the  public. 
SimiUur  clauses  are  inserted  in  all  Acts  in  which 
railway  companies  are  authorised  to  cross  a  naTi- 
gable  river.  The  conservators  have  a  double  cha- 
racter ;  they  are  conservators  of  the  river  and  owner 
of  its  bed  and  foreshore.  In  the  latter  character 
they  are  entitled  to  compensation;  in  the  former 
^ey  were  by  the  Act  required  to  look  after  the 
river.  Then,  again,  it  is  contended  that  the  plain- 
tiffs ought  to  have  enforced  their  claim  to  compen- 
sation at  the  time  they  gave  their  consent  to  the 
defendants'  plans.  But  this  consent  had  nothing  to 
do  with  taking  the  land  or  paying  for  it ;  and  if  it 
was  contemplated  by  the  Legislature  that  any  com- 
pensation should  be  made  to  the  plaintiffs,  it  seems 
much  more  likely  that  the  Legislature  should  have 
left  it  to  be  settled  in  the  ordinary  way  and  not  in 
the  discretion  of  the  plaintiffs.  The  defendants 
have  failed  to  satisfy  me,  and  ibis  role  must  be 
discharged. 

Brett,  J.— It  is  contended  in  this  case  that  no 
compensation  is  due  to  the  plaintiffs,  and  that  the 
Lands  Clauses  Consolidation  Act  1845  does  not 
apply,  because  the  land  in  question  was  taken  by 
agreement.  The  whole  error  of  the  defendants 
arises  from  their  not  distinguishing  between  the 
twofold  character  of  the  plaintiffs,  and  between 
their  consent  or  approval  of  the  plans  as  con- 
servators, and  a  licence  to  take  the  land.  The 
conservators  are  the  owners  of  tlie  soil,  bed,  and 
foreshore  of  the  river  Thames,  under  an  Act  of 
Parliament ;  but  they  have  not  all  the  powers 
ordinarily  possessed  by  landowners,  for  they  can 
only  give  licences  and  consents  to  others  to  use  the 
land  vested  in  them  by  the  Act.  But  in  this  ca^e 
there  is  no  question  about  either  a  licence  or  a  con- 
sent, so  that  the  Conservators  Act  has  nothing  to  do 
with  the  present  case.  Under  the  defendants'  Act 
the  railway  company  is  authorised  to  take  lands  for 
the  purposes  of  its  railway,  and  also  to  build  a 
bridge  over  the  river  Thames.  Among  the  luids 
which  the  defendants  were  authorised  to  take  was  a 
part  of  the  soil  of  the  river  Thames,  which  by  the 
previous  Act  was  vested  in  the  plaintiffs.  In 
their  character  as  landowners,  the  conservators 
stood  to  the  company  in  the  same  relation  as  any 
other  landowners ;  and  as  the  defendants  entered 
upon,  took,  and  injuriously  affected  lands  belonging 
to  the  plaintiffs,  I  can  see  nothing  to  prevent  the 
plaintiffs  taking  the  same  steps  that  any  other 
landowner  would  take,  to  oblige  them  to  pay  com- 
pensation. But  the  plaintiffs  have  anothercharacter 
as  conservators  of  the  river  Thames,  and  regard  is 
had  to  this  character  in  the  81st  and  d2nd  sections 
of  the  defendants'  Act.  The  letter  written  and 
signed  by  the  plaintiffs'  secretary  was  nothing  more 
than  an  approval  by  the  plaintiffs  (as  conservators 
of  the  river,  not  as  owners  of  its  bed)  of  the  proposed 
works  of  the  defendants ;  it  was  never  intended,  and 
I  cannot  regard  it  as  a  consent  on  the  part  of  the 
plaintiffs,  to  the  taking  of  the  land  by  the  defen- 
dants. If  the  conservators  had  unreasonably  re- 
fused their  consent  to  the  plans  of  the  defendants, 
they  would  have  acted  improperly.  The  lands  in 
question  were  not  taken  by  consent;  they  were 
then  taken  under  the  Act,  and  the  plaintiffs  have 
therefore  taken  the  proper  steps  to  obtain  com- 
pensation. D  7    J-    JL         J 

Bute  diacharged. 

Attorneys:  TF.  C.  Hall;  Fladgate^  Clarke^  and  Finch, 
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Beported  by  U.  W.  McKsi.ia.B,  Ewi.,  B«rztot6r-«t*LAW. 

Tkuradoof,  Feb.  4,  1869. 

(Before  EIbllt,  C.  B.,  Chanvbll,  B.,  Mellor,  J. 
P16OTT,  B.,  Hanxen,  J.,  and  Clbasby,  B.) 

Metropolitan  Board  of  Works  v.  Mstropolitak 
Railwat  Compamt. 

Statutory  right  to  lateral  tupport — Metropolitan  Rail^ 
way  Act  1854  (17  ^  18  Vict,  c.  ocarrt.) — Metropolis 
Local  Managetnent  Act  1856  (18  j*  19  Vict,  c.  120). 

Part  of  the  Fleet  sewer  was  constructed  in  1855,  omcI 
vested  by  the  Metropolis  Local  Management  Ad  of 
that  year  in  the  plaintiffs.  At  a  distance  of  fifteen 
feet  from  the  brickwork  of  this  part  qf  the  sewer  the 
iefendatUs  subsequently  constructed  their  railway, 
under  powers  provided  by  the  Metropolitan  Railway  Act 
1854,  the  plans  of  Vie  railway  having  been  duly 
approved  of  by  the  plaintiffs,  Notwithstanding  that 
both  the  sewer  and  railway  were  made  with  aU possible 
care  and  sound  materials,  the  sewage  leaked  into  the 
railway  cutting,  and  the  sewer,  burst.  In  an  action 
upon  an  awaraof  the  cunount  of  damages  done  to  the 
sewer  : 

HeM  bv  the  Exchequer  Chamber  {affirming  the  decision 
qf  we  majority  qf  the  Court  of  (ionimon  Pkas)  that 
ike  plaintiffs  had  not,  by  the  several  statutes  relating 
to  tne  construction  of  the  sewer  and  railway,  acquirii 
any  right  to  the  lattral  support  qf  the  land  of  adjacent 
owners,  and  that  the  plaintiffs  were  not  mjuriouslj 
affected  by  the  works  qf  the  defendants. 

This  was  a  special  case  argued  in  the  Court  of 
Common  Pleas  last  Trinity  Term.  Bovill,  C.  J., 
and  Byles,  J.,  after  taking  time  to  consider,  con- 
curred in  their  decision  for  the  defendants,  but 
M.  Smith,  J.,  the  only  other  member  of  the  court, 
dissented  from  the  opinion  of  the  majority,  and 
delivered  his  judgment  in  favour  of  the  plaintiffs. 

The  special  case  and  the  judgments  of  the  court 
below  are  fully  reported  in  19  L.  T.  Bep.  N.  S.  10, 
and  L.  Bep.  8  C.  P.  G12. 

Sir  J,  B,  Karalake,  Q.  C.  (with  him  Raymond),  now 
argued  for  the  appellants,  the  plaintiffs,  against  the 
judgment  of  the  majority,  in  the  court  below. 

The  Solicitor- General  (Sir  J.  D.  Coleridge,  Q.  C.) 
(with  him  Horace  Lloyd,  Q.  C),  for  the  respondents, 
the  Railway  Company. 

Kelly,  C.  B. — We  are  of  opinion  that  the  judg-^ 
ment  of  the  court  below  should  be  afllrmed.  The 
claim  of  the  plaintiffs  is  large,  amounting  to 
18,000^,  and  costs,  for  the  damage  to  their  sewer 
by  reason  of  the  Metropolitan  Railway  Company 
having  excavated  and  dug  into  land  in  the  neigh- 
bourhood, and  thereby  having  caused  the  sewer  to 
burst  and  fall  to  pieces.  The  question  is  whether 
the  defendants  have  done  a  wrongful  act  so  as  to 
give  the  plaintiffs  a  claim  against  them.  The  de- 
fendants were  seized  in  fee  simple  of  the  land,  in  and 
upon  which  they  constructed  their  railway.  The 
case  finds  that  the  level  of  the  bottom  of  this  rail- 
way cutting  was  about  sixteen  feet  below  the  invert 
or  bottom  of  the  sewer,  and  that  the  distance  of  the 
brickwork  of  the  sewer  to  the  back  of  the  railway 
wall  built  in  the  tunnel  or  cutting  was  about  fifteen 
feet.  As  the  earth  or  soil  was  excavated  from  the 
cutting,  every  precaution  was  taken  by  the  defen- 
dants, and  the  whole  of  the  work  was  done  efficiently 
and  properly.  The  works,  however,  were  not  suffi- 
cient to  support  the  weight  of  the  sewer,  and  some 
subsidence  took  place,  followed  by  the  bursting  of 
the  sewer.  And  first  it  is  not  denied  that  the  ndl- 
way  company  were  entitled  to  make  this  excavation 
in  exercise  of  the  ordinary  right  of  persons  entitled 
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to  the  soil,  and  if  the  plaintiffs  have  any  claim  for 
the  amount  of  damage  done,  it  is  on  the  grround  that 
they  are  entitled  to  lateral  support  for  their  sewer. 
The  plaintiffs  are  a  public  board,  haying  no  interest 
themselyes  in  the  public  property  vested  in  them, 
but  they  are  empowered  by  seyeral  Acts  of  Parlia- 
ment for  a  great  and  important  purpose ;  under  the 
11  &  12  Vict.  c.  112,  they  constructed  this  sewer, 
and  the  question  is  whether  under  that  Act  they 
have  acquired  a  legal  right  to  the  support  of  the 
adjoining  or  neighbouring  lauds.  The  right  claimed 
would  be  an  casement,  and  it  might  be  obtained  by 
an  Act  of  Parliament,  or  bv  purchase  or  convey- 
ance.   It  is  contended  by  the  plaintiffs  that  tlus 
right  was  impliedly  conferred  by  the  statute.   They 
Bay  that  the  sewer  having  been  well  and  properly 
constructed  under  the  provisions  of  the  Act,  the 
right  to  support  immediately  arose  and  became 
Tested  in  the  Commissioners  of  Sewers.    Let  us  see 
if  there  is  anything  in  the  Act  to  show  this.    Now 
this  would  devolve  upon  the  neighbouring  land- 
owners an  important  duty,  and  we  should  expect  an 
express  provision  to  that  effect,  if  the  Legislature 
intended  to  create  it.    There  is,  however,  no  such 
express  provision,  and  it  is  only  argued  for  the 
I^ntiffs  that  such  provision  must  be  implied.    We 
find,  however,  that  there  is  a  special  provision  for 
the  purchase  of  such    an  easement   as  this   by 
the   Board,  by  which  they  might   have  paid   a 
price   and    obtained   a  conveyance.      What    are 
the    provisions  relating    to    this    matter   in  the 
Act?    The  main  sections  are  the  d8th  and  the 
65th.  By  the  former,  the  Conunissioners  shall  repair 
the  sewers  vested  in  them,  '*  and  shall  cause  to  be 
made  such  sewers  and  works,  or  such  diversions  or 
alterations  of  sewers  and  works  as  may  be  neces- 
sary for  effectually  draining  the  area  wiUiin  the 
limits  of  the  commission,  and  shall  cause  any  banks 
or  defences  abutting  on  any  river,  stream,  canal  or 
watercourse,  to  be  raised,  strengthened,  or  altered, 
where  it  may  be  necessary  so  to  do,  for  effectually 
draining  or  protecting  from  floods  or  inundation 
such  area;  and  it  shall  be  lawful  for  the  com- 
missioners to  carry  any  such  sewers  through,  across, 
or  under  any  turnpike-road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  or  through  or 
imder  any  cellar  or  vault  which  may  be  under  the 
pavement  or  carriage-way  of  any  street,  and  (if 
upon  the  report  of  the  surveyor  it  should  appear  to 
be'  necessary}  into,  through^  or  under  any  lands 
whatsoever,  making  compensation  for  any  damage 
done  thereby,  as  hereinafter  provided ;  and  it  shall 
be  lawful  for  the  commissioners  from  time  to  time 
to  enlarge,  contract,  raise,  lower,  arch  over,  or  other- 
wise improve  or  alter  all  or  any  of  the  sewers, 
watercourses,  and  works  which  shall  be  from  time 
to  time  vested  in  them,  or  subject  to  their  order  and 
control,  and  to  discontinue,  close  up,  or  destroy  such 
of  them  as  they  may  deem  to  have  become  unneces- 
sary.''No  power  is  given  by  that  section  to  take  lands, 
tonly  to  make  and  alter  sewers,  paving  compen- 
f  ticu  This  was  an  ancient  river,  called  the  Fleet- 
^tch,  and  probably  no  compensation  was  required 
in  turning  it  into  a  sewer.    This  section  contem- 
plates only  the  damage  done  directly  by  the  con- 
struction of  a  sewer,  it  does  not  relate  to  matters 
in  which  the  owners  of  adjacent  or  neighbouring 
lands  are  concerned.    Sect.  66  has  a  more  extensive 
application,  and  clearly  contemplates  that  lands 
may  be  acquired  by  the  commissioners,  ''  It  shall 
be  lawful  for  the  connnissibners  to   purchase  by 
agreement,  or  to  take  on  lease  for  such  term  as  they 
may  think  fit,  any  land  which  may  be  necessary 
for  the  formation  or  protection  of  any  works  which 
the  commissioners  are  authorised  to  execute  under 
this  Act ;    also  any  offices  and  other    buildings, 
yards,   stations,  or   places   for  deposit  of   refuse, 
materialsy  and  things,  or  any  land  for  the  erection 


and  formation  of  such  offices  and  other  buildings, 
yards,  stations,  cr  places  of  deposit;   and  also  ta 
contract  for  the  purchase,  removal,  or  abatement  of 
any  mUl-dams,  pond,  river,  bank,  wall,  loch,  or 
other  obstruction  to  the  flow  of  water,  whereby 
sewerage  or  drainage  is  interrupted  or  impeded,  and 
for  the  purchase  of  any  land,  or  any  right  or  ease- 
ment in  or  over  any  land,  which  it  may  be  necessary 
or  expedient  to  purchase,  to  prevent  the  obstruc- 
tion of  sewage  or  drainage  within  the  limits  of  the 
commission."  The  plaintiffs,  therefore,  might  acquiro 
land  necessary  for  the  formation  or  protectionof  their 
works,  but  how  were  they  to  acquire  it?  The  plaintiffs 
contended  that  as  by  the  3dth  section  the  landowners 
are  entitled  to  compensation  for  the  making  of  the 
sewers,  so  by  the  G6th  section  a  similar  compen- 
sation is  conferred  for  the  easement  which  it  is 
necessary  or  expedient  for  the  plaintiffs  to  enjoy^ 
notwithstanding  that  with  regard  to  such  an  ease- 
ment there  are  no  compulsory  powers,  but  the  board 
is  only  at  liberty  to  purchase  by  agreement ;  the  con- 
tention   is,    therefore,    that   if    this   easement   is 
necessary,  the  plaintiffs  might   take  it    without 
agreement  or  the  payment  of  a  price,  and  that 
power  is  conferred  by  the  inherent  effect  of  the  Act. 
But  in  order  to  support  this,  the  plaintiffs  must  say 
that  the  Act  contains  some  such  words  as  these: 
"  The  board  shall  acquire  an  easement  or  a  right  ta 
lateral  support  on  either  side  of  the  sewer  thus  con- 
structed, and  the  right  arises  on  the  completion  of 
the  sewer."    How  can  we  interpellate  such  words  as 
these?    When  the  easement  is  necessaiy  its  pur- 
chase is  specially  provided  for,  and  we  cannot  ba 
called  upon  to  provide  another  mode  of  acquiring 
it.    The  18  &  19  Vict.  c.  120  was  passed  when  it 
was  contemplated   that   the  Metropolitan  Board 
of  Works,    to  whom    that    Act   transferred  the 
property    and    duties   of   the    Commissioners    of 
Sewers,     would  carry    out    underground    works 
of  greater  magnitude,    and  in  the    105th   section 
express  power  is   given  to  purchase  or  take  on 
lease  any   land,  right,    or   easement   which   the 
Board  .may  deem  necessary.     There  is,  however 
no  right  to  lateral  support  created  by  this  Act,  and 
it  is  impossible  to  doubt  that  the  Legislature  con- 
sidered the  powers  sufficient  without  such  right.   It 
was  said  that  damage  to  an  adjacent  owner  would 
have  given  him  a  claim  for  compensation,  and  that 
this  was  only  a   similar   claim  for  compensation 
against  the  owner.    It  may  be  true  that  if  the  right 
to  lateral  support  had  been  purchased  by  and  con- 
veyed to  the  Board,  it  would  have  been  of  very 
little  consequence  or  value  to  the  owner  of  the 
adjacent  luid,  if  it  did  not  interfere  with  the  land 
itself ;  if,  however,  it  did  interfere,  the  right  might 
be  of  considerable  value,  and  we  should  hardly 
expect  that  right  would  be  created  without  pur- 
chase, except  in  positive  terms.    Again,  can  it  be 
possible    that   a   railway  which  has  an    express 
right   to  construct   works,  and   carry   on    busi- 
ness, and  which   has  exercised   tiiat    right   pro- 
perly, should  lose  the  right  by  implication  only? 
Certainly  not.     Under   these    circumstances,  we 
are  of  opinion  that  the  plaintiffs  had    no  rig^t 
to  this   lateral  support   by  the   Act  of  Parlia- 
ment, and    in    order   to    have   obtained  such  a 
right  it  must  have  been  purchased  by  agreement 
under  the  150th  section  of  the  Act  of  1855.    Two 
cases  have  been  cited  and  relied  on  by  the  plaintiffs : 
the  first  is  Peitiward  v.  The  MetropoUtan  Board  of 
Works,  19  C.  B.,  N.  S.,  489,  in  which  it  was  held 
that  the  making  of  compensation  was  an  obligation, 
and  not  a  condition  precedent.    But  the  nature  of 
the  damage  there  was  different   from  this;  the 
damage  alleged  was  that  the  plaintiff  was  prevented 
from  constructing  his  house.    That  was  a  direct 
damage  for  which  he  was  entitled   to   be  com- 
pensated.   The  other  case  was  The  North  London 
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Eailwmf  Company  v.  TU  Metropolian  Board  of  Works^ 
Johnson,  405,  the  effect  of  which  was  only  that  the 
powers  to  purchase  lands  and  easements  were  not 
xestrictive  of  the  powers  to  enter  on  lands  and  to 
constroct  sewers,  making  compensation,  but  an 
additional  power  given  to  the  commissioners  to  be 
exercised  according  to  their  discretion.  This,  how- 
ever,  does  not  help  the  plaintiffs  here,  and  the 
result  of  the  statutes  and  cases  in  my  opinion  is 
that  the  plaintiffs  have  no  such  right  hj  Uie  Act  to 
the  lateral  support  which  they  daim,  except  by 
agreement  and  purchase.  There  was  here  no  such 
purchase,  and  we  are  of  opinion  that  the  claim  is 
not  maintainable ;  the  decision,  therefore,  of  the 
majority  of  the  court  below  is  affirmed. 

Decision  affirmed. 
Attorney  for  plaintiffs,  TT.  Wyhe  Smith. 
Attorneys  for  defendants,  BurcheUs. 


CROVTN    CASES    BESEBVED. 

B^^mrted  by  John  Troxpsox,  £aq.,  Barristar-ot-Law. 

Saturday,  Jan.  38, 1858. 

(Before  Bovill,  C.J.,  Chaknell,  B.,  Btles,  J., 
PiooTT,  B.,  and  Lush,  J.) 

KbO.  V,  JOHM  FiBIH. 

Larceny — Continuous  ac«— 24  j'  25   Fict.  c,  96,  s.  6. 

By  means  of  a  secret  junction  pipe  with  the  main  a  mill 
was  supplied  with  gas,  which  did  not  pass  through  the 
metre,  and  tohich  was  consumed  without  being  paid 
for.    This  continued  to  be  done  for  some  years. 

Held  on  an  indictment  for  stealing  1000  cubic  feet  of 
gas,  the  entire  evidence  might  be  given,  as  there  was 
one  continuous  act  of  eteaUng  all  the  time. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
the  Midsummer  Quarter  Sessions  of  the  Peace  for 
the  West  Riding  of  Yorkshire,  holden  by  adjourn- 
ment at  Wakefield,  on  the  17th  Aug.  18G8. 

The  indictment  charged  the  prisoner  with  stealing 
1000  cubic  feet  of  carbonetted  hydrogen  gas,  the 
property  of  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Halifax.  The  offence  was  alleged  to 
have  been  committed  on  the  dOth  April  1866. 

On  the  evidence  for  the  prosecution  it  appeared 
that  the  corporation  of  HaUfax  are  the  owners  of 
the  gas  works  within  the  borough,  and  that  a  firm  of 
Samuel  and  John  Firth,  worsted  manufacturers, 
had  for  some  years  been  the  occupiers  of  Lily  Lane 
Mill,  in  Halifax,  which  was  lighted  with  gas,  sup- 
plied by  the  corx)oration  by  meter ;  that  John  Firth 
died  some  years  ago,  his  brother  Samuel  carrying 
on  the  business  under  the  old  name  until  his  death, 
which  took  place  on  the  21  st  March  1868; 
that  the  prisoner  was  the  son  of  the  said  Samuel 
Firth,  and  though  not  a  partner  was  employed  by 
his  father,  and  took  an  active  part  in  the  manage- 
ment of  the  business. 

Thomas  Hanson  Schofield,  the  sub-manager  of 
the  gaa  works,  stated — 

That  he  went  to  Lily  lAne  HUl  on  the  27th  of  Febroaxy, 
1868.  There  were  two  meters  in  the  mill,  which  witness 
filled  with  water,  and  turned  off  the  taps  so  that  no  goa 
coold  page  through  either  of  them.  He  then  went  to  the 
north-east  comer  of  the  mill  outside  and  bored  to  tb»  main, 
and  there  found  a  junction  of  a  lead  pipe  with  the  main. 
"WitTiess  then  went  to  the  firing-up  place  to  which  he  had 
traced  the  pipe,  and  to  several  other  rooms  in  the  mm^ 
when  he  lighted  the  gas,  which  burnt  freely.  In  all,  witness 
lighted  82  jets,  none  of  tha  gas  supplying  which  passed 
through  either  of  the  meters,  but  through  the  pipe  above- 
mentioned,  as  inserted  in  the  main  at  the  north-east  corner 
of  the  mill,  but  this  pipe  would  not  supply  88  jets  burning 
at  the  same  time.  It  would  supply  at  nine-tenths,  or  day 
pressure  about  20  lights,  and  at  twenty-five-toiths,  or  night 
pressure,  about  30  bats'-wing  lights ;  each  burning  about 
five  feet  an  bour  they  would  together  consume  alx>ut  100 
feet  per  hour. 


William  Jagger,  formerly  engine-tenter  at  Lil/ 
Lane  Mill, — 

Had  charge  of  the  engine  and  boiler  there,  between  10  and 
11  years.  He  left  Firth's  service  on  the  1st  of  Augiist^ 
1867.  There  were  gas-lights  in  the  boiler  and  engine-hooae 
when  he  went  to  Idly  Lane  Ifill— one  in  the  boiler-house 
and  three  in  the  engine-house.  After  he  hod  been  there 
some  time  they  had  other  two  lights  in  the  engine-bo  uij^ 
which  were  foncv  brackets,  and  also  one  more  light  in  the 
crank-hole,  one  m  the  ci8tem-i>laoe,  also  two  more  on  the 
top  of  the  boiler.  When  witness  had  been  at  the  null  some 
three  or  four  vears  gas  ceased  to  come,  upon  which  he  mode 
complaint  either  to  Mr.  Samuel  Firth  or  the  prisoner,  but 
cannot  say  which ;  and  in  consequence  of  the  orders  grivea. 
him  by  the  person  to  whom  he  made  oomplaint,  witness 
and  another  man  dug  up  the  earth,  from  where  the  junction 
pipe  with  the  main  at  the  north-east  comer  above-men- 
tioned commences,  to  underneath  the  engine-house  steps. 
They  found  a  pipe  buried  in  the  earth*  and  there  were  holes 
in  it  and  water.  They  took  up  the  pipe  the  whole  length,  and 
plugged  the  hole  in  the  main,  replaced  the  pipes  that 
were  good  and  where  the  pipes  were  bad  tney  put 
Creeh  ones  in  their  steed.    Both  Samuel  Firth  and  the 

"isoner  we  'e  is  nt  when  they  were  doing  the  work,  and 
saw  them  do  it.  It  was  about  tluree  vears  after  witness  had 
entered  the  Firtiis'  service.  The  last  time  witifess  did 
anything  to  the  ]^pe  was  about  two  years  ago,  wheft 
prisoner  ordered  witness  to  take  up  the  junction  pipe  in 
order  to  get  the  water  out.  Witness  took  the  water  out  o£ 
the  pipe  more  than  once,  but  he  could  not  teU  by  whose 
orders.  Tlie  lights  in  the  engine-house  and  boiler-house 
burned  until  witness  left,  except  when  the  water  was  in  thte 
pipe.  Witsess  remembers  the  combing  machine  being  pnt 
up  about  April  1866.  Qeor^  Watson  was  employed  in  fit- 
ting-up  the  gas  for  it.  Prisoner  told  witness  that  if  he^ 
prisoner,  was  not  there  by  nine  in  the  morning,  he  vma  t* 
tell  George  Watson,  the  plumber,  that  he  was  to  couple  the 
pipes  required  for  the  combing  machine  to  the  pipe  at  the 
Dock  side  of  the  boiler-house  that  supplied  witness.  Witness 
told  Watson  what  prisoner  had  oraered  him  to  say,  and 
Watson  did  as  he  was  ordered.  After  this  the  combing 
maohlne  was  supplied  with  i^B,  and  continued  so  tintuL 
witness  left.  The  gas  in  the  niill  was  shut  off  at  six  o'clock^ 
at  night,  when  the  hands  leftoff.  Thomas  Lee  shut  it  oiC. 
The  custom  was  for  the  spinners  each  to  turn  off  his  owm 
light,  and  Lee  turned  it  off  at  the  meter.  Witness  could 
always  light  his  burner  without  turning  any  tap  except  the 
one  at  the  burner ;  he  had  not  to  go  to  any  meter.  He  had 
many  times  been  m  the  oombing-room  in  the  middle  of  tha 
day,  and  had  seen  the  gas  jets  burning. 

Simeon  Ashworth  stated  that  he  was  employed  te 
superintend  the  putting-up  of  the  combing  machine 
at  Lily-lane  Mill  in  April  1866,  and  remained  there 
eight  or  nine  months.  Gas  was  burnt  daily  all  the 
time  witness  was  there,  when  the  machine  was 
running.    It  was  lighted  all  day  long. 

Thomas  Malkin  stated  that  he  went  to  Lily-lane 
Mill  in  the  spring  of  1866,  that  gas  was  constantly 
burning  during  the  day  in  the  combing-room,  and 
that  he  sometimes  lit  the  gas.  On  cross-examina- 
tion, witness  said  that  the  Firths  were  then  workias 
on  short  time. 

At  the  close  of  the  case  for  the  prosecution,  it 
was  objected  by  the  prisoner's  counsel  that,  if  the 
taking  of  the  gas  under  the  circumstances  stated 
amounted  to  larceny,  the  case  for  the  prosecutioa 
proved  a  separate  and  distinct  act  of  larceny  com- 
mitted almost  daily  during  a  period  of  seyeral  years. 
That  the  prisoner  could  not  be  called  on  to  answer 
such  a  case  on  one  indictment,  and  that  the  prose- 
cution must  confine  their  evidence  to,  and  the  case 
go  to  the  jury  on  one  or  on  any  number  of  separate 
takings  of  the  gas  not  exceeding  three,  by  or  under 
the  orders  of  the  prisoner,  within  a  period  of  six 
calendar  months  from  the  first  to  the  last  of  sucia 
takings. 

I  overruled  the  objection,  but  reserved  the  point 
for  the  Court  of  Criminal  Appeal,  and  after 
evidence  had  been  given  on  behalf  of  the  prisonetv 
the  case  was  left  to  the  jury,  and  the  prisoner  was 
convicted  and  liberated  on  bail. 

The  opinion  of  the  Court  is  requested  whether  the 
conviction,  under  the  drcnmstances  above  stated,  is 
according  to  law. 

J.  G.  Shtth,  Chairman 

The  following  sections  of  the  Larceny  Act  (24  & 
25  Vict.  c.  96}  were  referred  to  in  the  course  of  tlse 
argument* 
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Sect.  6  enacts:  "It  Bhall  be  lawful  to  insert 
seyeral  counta  in  the  same  indictment,  against  the 
same  person  for  any  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  person  within 
the  space  of  six  months  from  the  first  to  the  last  of 
such  acts,  and  to  proceed  thereon  for  aXL  or  any  of 
them." 

Sect.  6  enacts :  « If  upon  the  trial  of  any  indict- 
ment for  larceny  it  shall  appear  that  the  property 
alleged  in  such  indictment  to  bare  been  stolen  at 
one  time  was  taken  at  different  times,  the  prosecutor 
shall  not  by  reason  thereof  be  required  to  elect  upon 
which  taking  he  will  proceed,  unless  it  shall  appear 
that  there  were  more  than  three  takings,  or  that 
more  than  the  space  of  six  months  elapsed  be- 
tween ;the  first  and  the  last  of  such  takings ;  and 
in  either  of  such  last-mentioned  cases  the  prosecutor 
shall  be  required  to  elect  to  proceed  for  such 
number  of  takings,  not  exceeding  three,  as  appears 
to  have  taken  place  within  the  period  of  six 
mouths  from  the  first  to  the  last  of  such  takings." 

Manistyy  Q.  C.  (Serjt.  Tindal  Atkinson  and  Forbes 
with  him)  for  the  prisoner.— The  conviction  cannot 
be  sustained.  Upon  the  facts,  each  day's  taking  of 
the  gas  was  a  distinct  act  of  larceny.  The  gas  in 
the  mill  was  turned  off  every  night,  and  turned  on 
every  morning.  [Pigott,  B.— The  stealing  of  the 
gas  does  not  consist  in  turning  on  the  gas  in  the 
mill,  but  in  laying  the  secret  junction  pipe  under- 
ground on  to  the  main.]  Under  sect.  6  of  24  &  25 
Vict.  c.  96,  the  prosecution  was  bound  to  elect  to 
proceed  for  such  number  of  takings,  not  exceeding 
three,  as  appeared  to  have  taken  place  within  six 
months  from  the  first  to  the  last  of  such  takings. 
[Byles,  J. — ^I'he  entire  evidence  was  admissible  to 
show  the  felonious  intent.  Lush,  J.— If  the  prose- 
cution had  elected  to  proceed  for  the  stealing  on 
any  given  day,  it  would  not  have  shut  out  one  iota 
of  the  evidence.]  The  prosecutors  must  specify  the 
three  larcenies  on  which  they  elect  to  proceed  in 
order  that  the  prisoner  may  not  be  tried  a  second 
time  for  them.  Here  the  act  was  not  continuous, 
the  gas  was  turned  off  at  nights  and  on  Sundays. 
[BoviLL,  C.  J.— There  was  always  some  gas  in  the 
secret  junction  pipe.  There  was  always  stealing 
therefore  from  the  main.]  That  is  confounding  the 
means  of  stealing  with  the  stealing.  Besides  the 
gas  is  made  frcnn  dajj^  to  day,  and  how  could  there 
be  a  continuous  stealing  for  years  of  a  thing  not  in 
existence  all  the  time.  [Bovill,  C.  J.  referred  to 
Reff.  V.  BUasdaU,  2  Car.  &  K.]  The  24  &  25  Vict, 
c.  96,  s.  6,  was  not  then  in  existence. 

Maukj  Q.  C.  {Ilannay  with  him),  for  the  prosecu- 
tipn. — The  conviction  was  right.  The  indictment 
charges  the  prisoner  with  stealing  1000  feet  of  gas, 
and  in  order  to  show  the  guilty  intent  it  was  com- 
petent to  the  prosecution  to  show  acts  done  by  the 
prisoner  of  a  kindred  nature  preceding  or  succeeding 
the  specific  act  charged,  and  therefore  the  whole  of 
the  evidence  was  admissible  for  that  purpose.  If 
the  evidence  showed  one  continuous  act  of  stealing 
on  the  part  of  the  prisoner  he  cannot  be  indicted 
again.  The  secret  pipe  was  fastened  on  the  main, 
and  there  was  nothing  to  prevent  gas  continually 
flowing  into  it.  There  was  always  gas  in  that  pipe 
which  was  in  the  prisoner's  possession.  In  /2ex.  v. 
EUis,  6  B.  &  C.  155,  it  was  held  that  where  several 
felonies  arc  so  connected  together  as  to  form  part  of 
one  entire  transaction,  evidence  of  all  may  be  given 
to  prove  a  party  guilty  of  one. 
Rex  V.  Wylie,  1  N.  E.  22. 

Bovill,  C.  J.— We  are  all  of  opinion  that  the 
conviction  is  right  and  should  be  affirmed.  If  the 
objection  were  to  be  strictly  considered  as  it  is  stated 


in  the  case,  viz.,  '*  that  the  case  for  the  prosecu- 
tion proved  a  separate  and  distinct  act  of  larceny 
committed   almost  daily   for  several  years,  and 
that   the   prisoner   could    not    be   called   on   to 
answer  such  a  case  on  one  indictment,  and  that 
the  prosecution  must  confine  their  evidence  to,  and 
the  case  go  to  the  jury  on,  one  or  any  number  of 
separate  takings  of  the  gas  not  exceeding  three, 
within  a  period  of  six  calendar  months  from  the  first 
to  the  last  of  such  takings  ;*'  and  if  the  prisoner's 
case  had  rested  on  that  ground,  it  is  manifest  that 
the  objection  was  wrong,  and  that  the  proeecutioD 
was  not  bound  to  confine  the  evidence  in  support  of 
it  to  those  limits ;   but  after  the  statement  of  Mr. 
Serjt.  Atkinson  this  court  will  deal  with  it  as  if  the 
objection  had  been  that  the  prosecution  was  bound 
to  elect  to  proceed  for  such  number  of  takings,  not 
exceeding  three,  as  should  appear  to  have  taken 
place  within  the  period  of  six  months  from  the  first 
to  the  last  of  such  takings.    So  looking  at  it,  the 
first  question  that  arises  is  whether  the  evidence 
proved  a  series  of  acts  of  larceny  during  the  several 
years  the  pipewas  open,  and  used  or  one  continuous 
act  of  larceny  ?    Before  the  24  &  25  Vict,  c  96,  s.  5, 
there  must  have  been  a  separate  indictment  for  each 
distinct  act  of  larceny,  but  that  section  enables  the 
prosecution  to  insert  several  counts  in  the  same 
indictment  against  the  same  person,  for  any  number 
of  distinct  a6ts  of   stealing   not  exceeding  three 
which  may  have  been  committed  within  the  space 
of   six   months,   from  the  first   to   the    last   of 
such   acts,    and    to   proceed    thereon   for   all  or 
any  of   them.     The  samo  rule   of   constmction 
as   before   the   statute    must   govern   the   ques- 
tion  whether  the    evidence   shows   separate  and 
distinct  acts  of  larceny,  or  one  continuous  act  of 
larceny.    Before  sect.  6  can  apply  to  a  case,  it  must 
be  established  that  the  takings  were  at  different 
times,  and  so  distinct  that  the  court  could  calculate 
that  the  three  trelied  on  were  within  the  period  of 
six  months  from  the  first  to  the  last  of  the  three. 
If  there  was  anything  like  a  continuous  taking,  the 
whole  of  the  evidence  was  given ;  and  it  was  treated 
as  one  act  of  stealing,  as  in  Reg,  v.  Bkasdafe.    The 
statute  does  not  alter  the  application  of  the  lav 
with  regard  to  the  nature  of  the  act  of  larceny.   In 
Reg,  V.  Bleasdah  the  prisoner,  the  lessee  of  a  cos! 
mine,  was  indicted  for  stealing  coal  from  the  mine 
of  H.  J.  Gunning.    It  appeared  that  the  prisoner 
had  from  the  shaft  opened  to  work  his  mine  carried 
on  extensive  workings  of  coal  by  means  of  levels, 
drift   ways,  tunnels,    cuttings,    and    drains,    and 
thereby  got  coal  belonging  to  about  forty  different 
proprietors  without  their  sanction  or  knowledge, 
and   had   thus    unlawfully  possessed   himself    of 
10,000^  worth  of  coal  of  ower  persons.    Upon  these 
facts  being  stated,  the  prisoner's  counsel  objected 
that  it  was  not  competent  for  the  prosecution  to 
proceed  under  the  indictment  for  felonies  so  dis- 
tinct ;  that  each  separate  severance  and  removal  of 
coal  was  a  separate  and  distinct  felony.    Erie,  J. 
said  :  "  The  question  is  whether  such  a  case  as  this 
is  one  entire  transaction  ?    It  may  be  that  the 
making  a  level,  a  tunnel,  a  drain,  and  a  cutting 
may  be  all  necessary  in  order  to  take  particuUor 
coal ;  if  so,  all  would,  I  think,  be  part  of  one  trans- 
action, and  might  properly  be  given  in  evidences 
I  cannot  interfere  at  present."    The  evidence  for 
the  prosecution  was  then  given.    It  extended  to  all 
the  operations  mentioned  in  the  opening  of  the  case 
—to  the  getting  of  coal  continuously  during  more 
than  four  years,  to  the  operations  conducted  by  dif- 
ferent underlookers  and  by  many  different  workmen 
and  to  coals  taken  from  the  coal-fields  of  thirty  or 
forty  different  owners.    On  the  case  for  the  prose- 
cution being  closed,  the  defendant's  counsel  asked 
that  the  prosecution  might  elect  upon  which  charge 
he  would  go  to  the  jury,  but  Eric,  J.,  refused  to 
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direct  the  prosecation  to  elect,  and  said  ^  for  con- 
venience sake  the  prisoner's  counsel  might  address 
himself  to  the  stealing  of  the  coal  imder  the  church- 
yard. The  whole  workings  might  he  relied  on  to  show 
the  felonious  intent,  though  thej  go  into  twenty  dif- 
ferent counties."  In  summing  up,  Erie,  J.,  said, 
*^The  remarkable  part  of  this  case  is  the  extent  of 
the  property  taken ;  and  it  has  been  urged  that  the 
taking  of  each  day  was  a  separate  felony,  and  that 
only  one  felony  could  be  inquired  into  on  this  indict- 
ment. I  should  say  as  long  as  coal  was  gotten  from 
one  shaft  it  was  one  continuous  taking,  though  the 
working  was  carried  on  by  means  of  different  lerels 
and  cuttings  and  into  the  lands  of  different  people. 
As  however  complaint  was  made  by  counsel  for  the 
prisoner,  I  have  thought  it  better  that  your  atten- 
tion should  be  confined  to  the  charge  of  taking  the 
coal  of  one  owner.  But  in  order  to  show  that  when 
the  prisoner  took  the  coal  of  Mr.  Gunning  in  No.  10 
drift  he  knew  he  was  out  of  his  boundary,  I  have 
permitted  it  to  be  proved  that  he  has  gone  out  of  his 
boundary  in  many  other  instances  and  into  the  pro- 
perty of  many  other  persons  taking  in  15,000  yards 
of  coaL"  That  case,  therefore,  is  very  like  the 
present.  If  the  tiUcing  of  the  coal  in  that  case  was 
one  continuous  act  of  larceny,  looking  at  the  present 
case  in  the  most  favourable  light  for  the  prisoner,  it 
was  a  continuous  act  of  stealing  gas.  Then  there 
was  the  case  of  Beg.  v.  Shepherd,  11  Cox  C.  C.  119, 
decided  in  this  court  a  short  time  ago,  where  the 
prisoner  was  convicted  of  cutting  with  intent  to 
steal  trees  to  an  amount  exceeding  the  sum  of  hi 
The  chairman  of  the  court  before  whom  the  prisoner 
was  tried  directed  the  jury  that  in  order  to  convict 
they  must  be  satisfied  tiiat  he  cut  down  at  one  time, 
or  so  continuously  as  to  form  one  transaction,  such 
a  number  of  the  trees  as  would  make  the  injury 
done  amount  to  a  sum  exceeding  52.,  and  that  ruling 
was  confirmed  by  this  court.  That  is  another 
instance  in  which  there  was  one  continuous  act  of 
larceny,  though  in  one  sense  there  were  several 
takings.  In  the  present  case  it  was  contended 
there  was  only  a  taking  from  time  to  time  when 
the  gas  was  turned  on ;  but  the  fact  was  that  there 
was  a  pipe  to  the  main  which  was  always  open  and 
contained  gas,  and  there  was  no  period  when  it  was 
closed.  It  is  impossible  not  to  say  as  to  that,  that 
it  was  one  continuous  act.  We  are  therefore  of 
opinion,  both  on  the  authorities  and  on  the  facts, 
that  this  was  one  continuous  act  of  stealing,  and 
that  the  conviction  was  right.  The  object,  motive, 
and  intention  of  the  prisoner  may  always  be  looked 
at,  and  there  was  nothing  to  prevent  the  case  being 
presented  to  the  jury  in  the  way  in  which  it  was. 

The  rest  of  the  Coubt  concurred. 

ChmncHon  affirmed. 


JUDGES'  CHAUBEBS. 

Reported  by  F.  O.  Cbuxp,  Esq.,  Borrister-at-Law. 

Monday^  Feb.  8,  18G9. 

(Before  Blackburk,  J.) 

Re  a:s  Election  Petition. 

Election  petition-^ Practice — Getting  up  briefs ^Costs. 

If  it  appear  to  a  judge  at  the  trial  of  an  election  peti- 
tion that  the  brie  f  for  the  petitioner  has  not  been  got 
tip  a^Jvlly  as  it  usually  is  at  Nisi  Prius  thepetitioner 
will  lose  his  costs. 

Bulcxburn,  J.,  before  the  commencement  of  the 
business  to-day,  referred  to  the  careless  way  in  which 
briefs  were  prepared  in  election-petition  trials.  He 
said:  In  the  practice  before  the  committees  of 
the  House  of  Commons,   apparently  there  was 


nothing  like  getting  up  a  brief.  That  single  fact  is 
quite  sufficient  to  account  for  the  alleged  ineffi- 
ciency of  the  committees.  I  must  insist  that  every 
brief  in  trials  of  petitions  before  me  be  got  up  aa 
fully  and  with  the  same  care  as  at  Nisi  Prius  in  an 
action  for  conspiracy.  If  I  find  that  in  any  case 
this  is  not  done  I  will  not  glre  the  petitioner  his 
costs.  I  believe  that  in  election  petitions  it  has  been 
thought  that  it  is  not  necessary  to  get  up  a  brief  at 
alL 
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Jan.  26  and  30,  and  Feb.  8,  18C9. 

Election  petition^-AppUcation  to  withdraw— M&noriaX 
by  electors — Practice — Costs, 

Affidavits  were  made  by  petitioners  and  remondents  that 
to  the  best  of  their  tn formation,  hnowkage,  and  beliefs 
the  withdrawal  of  a  petition  was  not  the  result  of  any 
corrupt  arrangement,  or  in  consideration  of  the  with' 
drawal  of  any  other  petition : 

Held,  that  the  judge  was  bound  to  express  his  opinion  in 
acfwrdcmce  wim  these  affidavits,  and  allow  the  with-' 
drawal  oj  the  petitions. 

Several  hundred  electors  memorialised  the  judge  against 
the  withdrawal  of  the  petitions,  but  did  not  appear  or 
ask  to  be  substituted  for  the  petitioners  : 

Held,  that  under  such  circumstances  the  memorial  must 
be  disregarded;  and 

Held  also,  that  the  petitioners  must  pau  the  costs  of  the 
re^ljondents,  and  thai  the  judge  had  no  discretion  in 
the  matter. 

This  was  an  application  to  withdraw  the  petitions 
in  two  cases;  first  HaUam  and  another  (pets.)  v. 
Tipping  (resp.) ;  and  the  second,  Walton  and  another 
(pets.)  T.  Smith  (resp.) 

H.  James  appeared  as  counsel  for  the  petitioners 
in  the  first  case,  and  M^lntyre  for  Mr.  Tipping.  In 
the  second  M^Intyre  was  for  the  petitioners,  and 
H,  James  for  Mr.  Smith. 

The  matter  first  came  before  a  judge  at  chambers 
on  the  25th  Jan.,  when  he  made  the  following  order : 

'*Upon  hearing  counsel  for  the  petitioners,  and 
upon  reading  the  affidavits  of  Edward  Beddish  and 
John  Slater,  I  do  order  that  the  application  for 
leave  to  withdraw  the  petition  herein  be  heard  at 
the  Judges'  Chambers,  Serjeants'-inn,  London,  on 
Saturday,  80th  Jan.  instant,  at  eleven  o'clock, 
before  a  judge  there.  Notice  of  this  order  to  be 
given  to  the  respondent's  agent  and  to  the  mayor  of 
Stockport,  and  to  be  published  by  the  mayor  of  the 
said  borough  and  by  the  petitioners  in  some  news* 
paper  circulating  in  Stockport  in  the  present 
week." 

The  affidavits  referred  to  proved  the  filing  of 
the  petition  for  leave  to  withdraw,  and  the  service 
upon  tiie  respondent's  agents. 

The  parties  appeared  before  the  judge  on  the  30th 
Jan. 

H.  James  said  the  evidence  had  been  laid  before 
him  in  the  early  part  of  January,  and  Mr.  Serjeant 
Ballantinc  had  given  a  joint  opinion  with  himself 
that  the  evidence  was  insufficient.  The  notice 
required  by  the  statute  had  b^n  given  to  the 
respondent's  agent  and  the  returning  officer,  and  it 
had  been  duly  published  in  a  local  newspaper.  He 
handed  to  his  jLordship  the  joint  opinion  and  the 
affidavit  stating  the  ground  on  which  the  application 
was  made  (31  &  32  Vict.  c.  125,  s.  35). 

Blackburn,  J. — ^The  present  case,  being  the  first 
of  its  kind,  will  establish  the  practice  under  the  new 
law.  I  have  received  some  anonymous  letters  on 
the  subject  of  the  application,  to  which  I,  of  course. 
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can  pay  no  attention.  The  best  course  will  be  to 
have  affidavits,  both  from  the  petitioners  and  the 
respondents,  setting  forth  that  to  the  best  of  their 
knowledge,  information,  and  belief  they  know  of  no 
corrupt  inducement  to  withdraw  the  petitions.  By 
the  36th  section  of  the  Parliamentary  Elections 
Act,  the  judge  has  to  report  to  the  Speaker  whether, 
in  his  opinion,  the  withdrawal  of  the  petition  is  the 
result  of  any  corrupt  arrangement.  The  case, 
therefore,  had  better  stand  over  for  a  week.  In  the 
mean  time  notice  should  be  given  in  a  local  news- 
paper of  this  application,  and  it  will  then  be  seen 
whether  any  person  wishes  to  appear  in  the  place  of 
the  petitioners.  I  cannot  expect  the  parties  in  their 
affidavits  to  go  further  than  their  knowledge, 
information,  and  belief  ;  but  documentary  evidence 
should  be  supplied.  I  will  appoint  Monday,  the  8th 
Eeb.,  at  12  o'clock,  for  the  further  hearing,  and  if 
the  evidence  is  sufficient,  and  no  application  is  made 
to  substitute  other  petitioners,  I  see  no  objection  to 
the  withdrawal 

The  followinl^  was  the  order  made : 

**  Upon  hearing  counsel  on  both  sides,  I  do  order 
that  the  hearing  of  the  application  In  this  case  be 
adjourned  to  Monday,  8th  Feb.,  at  twelve  o'clock, 
at  the  Judges'  Chambers,  Serjeants'-inn,  Chancery- 
lane,  for  the  production  of  affidavits  by  the  peti- 
tioners and  respondents  in  this  case  as  to  their  know- 
ledge, information,  and  belief  as  to  the  existence  of 
4ie  matters  mentioned  in  the  36th  section  of  the 
Parliamentary  Elections  Act  1868.  That  any 
person  interested  in  Oxe  election  may  at  the  hearing 
apply  on  affidavit  showing  any  matter  bearing  on 
the  withdrawal  of  the  said  petition.  That  this 
order  be  sent  to  the  returning  officer,  who  shall 
make  it  public  in  the  borough  of  Stockport,  and 
that  it  be  published  by  the  petitioners  in  the 
Manchester  Gtuzrdian,** 

On  Monday,  8th  Feb.,  the  parties  again  appeared 
before  Blackburn,  J. 

Jcanes  produced  affidavitfl,  signed  by  the  peti- 
tioners and  respondents  whom  he  represented, 
stating  that,  according  to  their  knowledge,  informa- 
tion, and  belief,  the  withdrawal  of  the  petitions  was 
not  the  result  of  any  corrupt  arrangement.  He  also 
produced  an  affidavit  of  the  agent,  in  which  he  set 
out  the  facts,  making  the  opinion  of  counsel  an 
exhibit,  and  further  stated  that  the  withdrawal  of 
the  petition  was  not  the  result  of  any  corrupt 
arrangement. 

Mclntyre  produced  affidavits  of  the  parties  whom 
*  he  represented,  but  said  he  did  not  think  it  neces- 
sar}'  that  his  agent  should  make  one,  nothing  having 
been  said  about  it  in  the  order. 

Blackburn,  J. — ^I  cannot  conceive  that  there 
,  tould  be  any  corrupt  arrangement  without  coming 
to  the  knowledge  of  these  parties ;  and  therefore  I 
must  say,  in  accordance  with  sect.  36,  it  is  my 
opinion  that  no  such  arrangement  has  brought  about 
the  withdrawal  of  the  petitions. 

Jcanes  said  that  both  the  sitting  members  were 
present  prepared  to  undergo  any  personal  exami- 
zuttion. 

Blackburn,  J. — As  no  one  has  appeared  to 
object  to  the  withdrawal  of  the  petition  I  cannot 
go  into  any  personal  examination  of  the  respon- 
dents. I  have  this  morning  received  a  petition 
BumerouBly  signed  by  electors,  and  apparently 
genuine,  in  which  they  state  their  belief  that  many 
corrupt  practices  prevailed  at  the  election,  and 
claim  an  inquiry.  [James, — We  believe  that,  but 
cannot  find  them  out?]  Of  course  I  cannot  entertain 
this.  They  do  not  apply  to  be  substituted  as  peti- 
tioneis.  ^ey  might  present  a  petition  to  the  House 


of  Commons,  but  now  they  would  be  too  late,  as 
the  petition  must  be  presented  within  fourteen  days 
after  the  meeting  of  Parliament :  (See  sect.  56.)  I 
think  it  might  be  worth  the  while  of  the  Legis- 
lature to  consider  whether  they  might  not  say 
within  fourteen  days  of  the  withdrawal  of  the 
petition. 

James  applied  as  to  the  costs.  There  being  two 
petitions  he  assumed  tiiat  each  respondent  would 
get  his  costs. 

if'/n(yr€.— Is  it  not  in  your  Lordship's  discretion  ? 

Blackburn. — If  it  requires  that  I  should  make 
an  order  I  should  say  that  the  petitioners  must  be 
liable.  The  section  says  the  petitioner  "  shall  be  " 
liable  to  pay  the  costs  of  the  respondent. 

Mclntifre. — It  is  only  a  liability.  You  may  exer- 
cise your  discretion. 

Blackburn,  J. — I  do  not  think  I  have  an^r  dis- 
cretion. It  is  the  46th  section  which  gives  the  judge 
discretion,  enacting  that  "all  costs,  charges,  and 
expenses  of,  and  incident  to,  the  presentation  of  a 
petition  under  the  Act,  and  to  the  proceedings  con- 
sequent thereon,  with  the  exception  of  such  costs, 
charges  and  expenses  as  are  otherwise  provided  for, 
shall  be  defrayed  by  the  parties  to  the  petition,  in 
such  manner  and  in  such  proportions  as  the  court  or 
judge  may  determine."  The  costs  of  a  petition 
which  is  withdrawn  are  costs  within  the  exception 
<<  of  such  costs,  charges,  and  expenses  as  are  other- 
wise provided  for."  As  it  seems  to  me  these  costs 
are  otherwise  provided  for — the  petitioner  "shall 
be"  liable  to  pay  the  costs.  And  it  seems  reasonable 
that  it  shoidd  be  so.  The  order  will  be  that  in 
ead^  case  the  petitioners  have  leave  to  w^ithdraw, 
the  petitioners  in  each  case  to  pay  the  respondent's 
costs.  My  belief  is  that  the  statute  gives  the  costs 
imperatively.  I  shall,  of  cours^  report  to  the 
Speakerthat  in  my  opinion  the  withdrawal  of  the 
petition  was  not  the  result  of  any  corrupt  arrange- 
ment, &c.  in  ,the  terms  of  the  36th  section. 

The  following  was  the  order  made : 

"  Upon  hearing  counsel  on  both  sides,  and  upon 
reading  the  affidavits  of  E.  Hallam  and  another, 
of  J.  W.  Johnston,  of  William  Tipping,  of  J.  B. 
Smitii,  of  C.  £.  Lake  and  two  others,  of  J.  H.  Pace 
and  two  others,  of  C.  £.  Lake,  and  two  others  of  the 
petitioners,  and  of  James  Walton  and  another, 
I  do  order  that  the  petitioners  have  leave  to 
withdraw  the  petition  herein.  The  petitioners  to 
pay  the  respondents'  costs,  to  be  taxed." 

Agents:  E.  Reddish;  T.  Boskins. 


COXJBT    OF  APPEAL    IN    CHANCEBY. 

Reported  by  Thoxas  BBOoKBBA.vw.aaoA  E.  Btzwabi 
RocBS,  EBQrs.,  Barristera-at-Law. 

Dec  21  and  22,  ISeS. 

(Before  the  Lord  Chancellor  (Hatherley)  and 
Lord  JuBTicB  Sblwyn.) 

The  Attorket-Gbiteral  v.  The  Committee  of 
Visitors    of   the    Colket   Hatch    Lunatic 

ASTLUM. 

Nuisance — Injunction — Reference  to  an  expert— Boards 
of  Health — Duties  of—t>elay  in  taking  proceedings. 

In  matters  oj  injunction  to  restrain  nuisances,  it  is 
the  duty  of  the  court  to  ascertain  the  exact  state  of 
the  law  which  regulates  the  relation  of  the  parties  who 
are  brought  before  it,  and  then  to  act  upon  it  vnthovt 
reference  to  the  difficulties  of  the  case  on  the  part  of 
those  against  whom  it  is  obliged  to  decide,  leaving 
those  parties,  if  there  be  no  other  mode  of  escape,  to 
desist  from  the  acts  complained  of    The  exertions  to 
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ikts  rule  are  only  cases  where  there  is  a  physical  im- 
possibility  of  restoring  things  to  their  previous  con^ 
ditionj  as  where  trees  have  been  actually  feUed. 

When,  therefore,  a  nuisance,  bv  pouring  sewage  into  a 
brook,  was  clearly  estabUsheaat  the  hearino,  the  Court 
of  Appeal  discharged  an  order  of  Malins,  V.  C. 
re/erring  it  to  an  expert  to  inquire  whether  the  sewage 
could  be  purified  or  diverted,  and  at  once  declared 
the  rights  of  the  relators,  and  awarded  them  the 
injunction  they  sought,  but  suspended  its  operation 
for  a  short  titne,  that  the  defendants  might  consider 
how  they  could  best  obey. 

In  no  case  ought  any  such  reference  to  be  made  when  the 
report  of  such  expert  can  have  no  bearing  on  what  the 
court  lias  to  do,  and  where  once  a  nuisance  is  esta* 
blished  beyond  doubt,  the  court  can  have  no  other  duty 
tlum  to  order  that  it  shall  cease. 

It  cannot  be  deduced  from  the  fact  that  the  Legislature 
has  given  poujer  to  erect  a  large  building  (^such  as  the 
abovermentioned  asylum)  that,  as  a  consequence,  the 
sewage  necessarily  thence  arising  should  be  thus  dis- 
posed of  so  as  to  create  a  nuisance. 

The  existing  magistrates  were  liable  to  this  jurisdiction 
of  the  court,  inasmuch  as,  although  the  nuisance  had 
been  begun  and  continued  under  the  authority  of  their 
predecessors,  it  was  a  continuous  and  daily  nuisance 
which  they  had  it  in  their  power  to  stop. 

And  although  the  nuisance  had  commenced  fifteen  years 
before  the  information,  and  no  proceedings,  but  only 
negotiations,  had  been  had  to  stop  it,  the  relators  were 
not  deprived  of  their  right  to  an  injunction  by  decree, 
even  thouph  they  might  have  lost  tlie  right  to  an  inter- 
locutory  injunction. 

Nor,  although  the  relators  Qthe  Board  of  Health)  were 
empowered  to  construct  sewers,  and  adopt  other 
measures  to  abate  nuisances,  was  it  their  duty  to  remove 
a  nuisance  which  they  could  more  expeditiously  and 
cheaply  prevent. 

This  was  an  appeal  by  the  relators  against  the 
decree  of  Malins,  V.C.,  made  at  the  hearing  of  the 
cause.  The  information  was  filed  at  the  relation  of 
the  Board  of  Health  of  the  parish  of  Edmonton 
against  the  Committee  of  Management  of  the  Colney 
Hatch  Lunatic  Asylum,  who  were  magistrates  of  the 
county  of  Middlesex,  to  restrain  a  nuisance,  detri- 
mental to  the  public  health,  by  the  efflux  of  sewage 
from  the  asylum  into  a  brook  called  Pymm's  Brook, 
which  flowed  through  the  parish  to  its  confluence 
with  the  river  Lea. 

The  nuisance  was  clearly  established  by  the  ctI- 
dence,  as  the  learned  Vice-Chancellor  himself 
thought ;  but  at  the  hearing  he  directed  a  reference 
to  Capt.  Galton  to  ascertain  whether  it  was  neces- 
sary or  proper,  haying  regard  to  the  health  of  the 
inlubitants  of  the  district  in  which  the  asylum  was 
situated,  that  any  and  what  steps  should  be  taken 
for  purifying  the  drainage  from  the  asylum  as  it 
then  flowed  into  Fymm's  Brook ;  or  whether  it  was 
necessary  or  proper  that  the  same  should  be  diyertod 
from  the  said  stream,  and  if  so,  by  what  means  such 
diversion  could  be  made. 

The  relators  appealed  from  this  decree,  contend- 
ing that,  as  the  nuisance  was  clearly  established, 
their  rights  ought  to  have  been  declared,  and  an  in- 
junction awarded,  leaving  it  to  Uie  defendants  to 
obey  that  injunction,  and  to  find  out  the  means  by 
which  they  could  dispose  of  the  sewage  without 
polluting  the  stream  to  their  Injury. 

Various  other  points,  such  as  delay,  the  implied 
lights  and  obligations  of  public  bodies,  and  the 
duty  of  the  relators  themselves  in  abating  the 
nuisance,  were  discussed  on 'the  appeal;  but  the 
whole  of  these  matters,  and  the  arguments  relating 
to  them,  fully  appear  in  the  judgments. 

The  hearing  before  MaMns,  V.C.,  is  reported  in 
19  L.  T.  Sep.  N.  S.  44. 


Cole,  Q.  C.,  and  Macnaghten  supported  the 
appeal. 

Sir  BoundeU  Palmer,  Q.  C,  Schomberg,  Q.  C,  and 
Kershaw  for  the  respondents. 

The  authorities  cited  were : 
The  Attomey-Oeneral  v.  The  Borough  ofBimwng* 

7Mim,4K.  &  J.  528; 
The  Attomey-Oeneral  v.  The  Proprietors  of  the 

Bradford  Canal,  L.  Bep.  2  Eq.  71 ;  14  L.  T. 

Bep.N.  S.248; 
QoldsnUd  v.  The  Turibridge  Wells  Improvement 

CommissUmerSfL.'ReT?.  Ch.App.  349;  14 L.  T. 

Bep.  N.  S.  154; 
Spokes  V.  T%e  Baiibury  Boa/rd  of  Health,  L.  Bep. 

1  Eq.  42;  13  L.  T.  Bep.  N.  S.  428; 
Rex  V.  Bussell,  6  B.  &  Cr.  566 ; 
Bolton  V.  Orowther,  2  B.  A  Cr.  703 ; 
The  NuisajiceB  Bemoval  Act,  1855,  ss.  12  and  22 ; 
Heath  V.  WaMington  (not  reported). 

The  LosD  Chancellob  (Hatherley).^We  do 
not  think  we  ought  to  call  upon  you,  Mr.  Cole, 
to  reply  in  this  case.  No  doubt  these  cases  all 
show  the  difficulty  in  which  persons  who  are 
desirous  of  getting  rid  of  refuse  sewage  are  con- 
stantly placed.  That  is  a  difficulty  which  must 
be  met  not  by  their  taking  any  legal  steps  to 
escape  from  &e  exigencies  of  the  condition  in 
whidi  they  find  themselves,  but  it  must  be  met 
by  some  application  to  the  Legislature;  no  other 
means  are  sufficient  to  relieve  them  from  all  the 
difficulties  of  the  case. 

Now  I  believe  that  the  court  wiU  always  find 
that  its  simplest  course,  as  far  as  regards  the 
administration  of  justice,  will  be  to  ascertain  the 
exact  state  of  the  law  which  regulates  the  relation 
of  the  parties  who  are  brought  before  it,  and  having 
ascertained  that  exact  state  of  the  law,  to  proceed 
to  act  upon  it  without  reference  to  the  difficulties 
of  the  case  on  the  part  of  those  against  whom  they 
are  obliged  to  decide ;  but  leaving  these  parties  to 
relieve  tiiemselves  as  they  best  can  from  the  posi- 
tion in  which  they  have  placed  themselves,  and 
leaving  these  parties  to  do  what  is  right  and  just ; 
namely,  if  there  be  no  other  mode  of  escape,  to 
cease  to  do  the  acts  which  occasion  the  wrong. 

Now  I  cannot  but  think  that  the  learned  Vice- 
Chancellor  has  a  little  mingled  or  confused  two 
rules  of  the  court  in  saying  he  will  not  make  any 
order — for  that  is  what  it  comes  to — ^in  such  a  case 
as  this,  without  being  satisfied  that  the  order  of  the 
court  can  in  some  mode  or  other  be  obeyed.  Of 
course  there  are. cases  where  the  court  would  take 
care  not  to  pronounce  an  idle  and  ineffective  order ; 
and  the  most  common  illustration  of  that  is  this, 
the  court  will  not  issue  a  mandatory  iigunction 
where  it  is  impossible  that  that  mandatory  injunc- 
tion can  by  any  means  be  complied  with.  Take 
the  simplest  instance  of  all,  that  of  cutting  down 
timber.  It  is  idle  when  the  trees  have  been  cut 
down  to  make  an  order  not  to  j&llow  the  trees  to 
remain  prostrate,  but  to  replace  these  trees  which 
are  irrevocably  destroyed ;  and  all  that  can  be  done 
in  such  a  case  is  to  leave  the  parties  to  their  remedy 
in  damages.  So,  again,  there  might  be  a  bank  to 
prevent  the  influx  of  the  sea,  and  that  bank  might  be 
most  improperly  destroyed.  The  court  would  re- 
strain that  destruction  if  it  were  in  time  to  do  so, 
but  the  act  having  been  once  done,  and  the  sea  once 
admitted,  the  court  can  of  course  only  leave  the 
parties  to  their  remedy  in  damages,  it  being  impos- 
sible to  remove  a  grievance  of  d^t  kind.  But  that 
has  no  application  to  a  case  where  the  consequence 
is  simply  as  it  is  here ;  there  is  no  difficulty  where 
persons  are,  as  in  this  case,  committing  a  daily  wrong, 
in  enjoining  them  to  cease  from  committing  that 
wrong,  though  it  may  subject  them,  as  I  agree  that 
it  would  in  this  case^  to  very  considerable  inoon- 
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irenience,  because  they  themselyes  having  for  a 
very  considerable  time  inflicted  this  wrong  upon 
their  neighbours,  have  a  difficulty  in  at  once  ceasing 
to  do  so ;  and  such  a  difficulty  is  one  whieh  is  more 
properly  met  by  the  court  affording  them  sufficient 
time  to  set  themselves  right,  as  has  been  done  in 
numerous  instances ;  but  this  considerable  difficulty 
in  setting  themselves  right  is  no  reason  whatever 
why  they  should  be  allowed  to  commit  a  wrong 
which  in  effect  would  amount  to  absolute  permanent 
injury  to  the  rights  of  their  neighbours. 

Now  I  apply  these  observations  to  the  subject 
before  us.  Here  is  a  case  in  which  I  will  assume 
for  a  moment  that  the  defendants  are  persons  who 
are  committing  the  wrong.  Now  it  is  said — and 
here  is  the  difficulty  in  which  the  Vice-Chancellor  has 
thought  himself  placed — that  unless  the  defendants 
are  permitted  to  throw  all  this  sewage  into  a  place 
where  they  have  no  more  right  to  throw  it  than  into 
this  court  or  into  a  gentleman's  drawing-room ; 
unless  they  are  permitted  to  throw  it  on  to  their 
neighbours'  lands,  they  cannot  carry  on  the  affairs 
of  this  asylum,  and  that  therefore  they  must  be 
permitted  to  throw  the  whole  of  tiie  sewage  on  to 
the  lands  of  their  neighbours.  Surely  the  mere 
statement  of  the  proposition  is  enough  to  refute  it. 
Nobody  can  suppose  the  law  of  England  to  be  in  that 
state.  Wlien  difficulties  of  such  a  character  as  are 
alleged  here  exist,  application  is  made  to  the  Legis- 
lature, and  if  the  Legislature  thinks  fit  it  removes 
the  difficulties ;  but  it  is  not  because  we  are  told,  as 
I  was  told  in  the  Birmingham  case,  that  300,000 
people  will  be  very  much  inconvenienced  if  you  do 
not  allow  them  to  use  their  neighbours'  property 
without  paying  for  it,  that  they  are  to  have  the 
right  so  to  use  it ;  but  the  answer  is,  **  You  must  ask 
the  Legislature  to  let  you  take  it,  and  you  may  be 
sure  you  wikl  not  be  allowed  to  take  it  without  pay- 
ing for  it ;  then  when  you  have  obtained  permission 
you  may  exercise  your  rights  to  purchase  the  pro- 
perty, and  all  that  is  desirable  can  be  done."  I  must 
say  that  it  appears  to  me,  with  great  deference  to 
the  view  which  the  learned  Vice-Chancellor  has 
taken,  that  this  court  has  nothing  to  do  with  the 
propriety  or  impropriety  of  creating  new  rights  on 
the  part  of  the  Legislature.  This  court  has  merely 
to  decide  what  is  the  law  as  it  exists,  to  see  that  it 
it  is  duly  administered,  not  to  order  anything  which 
is  simply  impossible  (as  in  the  illustrations  I  have 
given)  to  be  done ;  but  to  take  care,  subject  to  that 
modification,  that  all  persons  shall  be  restrained 
from  exercising  with  a  high  hand  powers  which 
they  have  no  right  in  law  to  exercise. 

Now  try  this  case  as  I  say  by  that  simple  propo- 
sition :~The  Attorney-General  comes  here  to  com- 
plain, on  the  part  of  all  this  neighbourhood,  that  a 
vast  quantity  of  sewage  is  poured  down  into  a  brook 
which  at  a  certain  time,  some  years  ago,  appears  to 
have  been  pure,  but  which  is  now  contaminated  with 
other  sewage  to  a  great  extent;  but  the  sewage 
poured  into  it  from  this  asylum,  containing  2200 
inmates,  greatly  aggravates  the  evil.  The  nuisance 
ia  what  seems  to  me  to  be  confessed.  I  find  no  con- 
trary evidence ;  all  shows  that  this  is  a  great  and 
threatening  evil.  That  being  so,  it  would  seem  to 
me,  I  confess,  that  there  was  nothing  to  do  when  the 
case  came  on  for  hearing,  upon  an  undefended  cause 
as  to  the  fact  of  the  nuisance,  but  to  give  to  the  in- 
formant on  behalf  of  the  public  that  remedy  which 
is  always  accorded  to  those  who  have  established 
their  case— namely,  a  declaration  of  their  right,  and 
an  injunction  to  restrain  the  wrong  from  being  com- 
mitted, unless  there  were  that  consideration  which 
seems  to  have  pressed  so  much  upon  the  Vice- 
Chancellor,  the  apparent  (and  I  think  it  apparent 
only)  difficulty  in  enforcing  the  order  of  the  court. 
I  put  aside  for  the  moment  the  collateral  points 


about  the  position  of  the  magistrates,  and  the  delay,  1  acres  of  land,  whereaa  there  are  now  seventy  acres 


and  I  am  taking  it  as  if  this  information  had  been 
filed  a  few  weeks  after  the  nuisance  began.  Then 
surely,  if  that  be  so,  it  cannot  be  right  or  just  that 
the  informants  should  at  the  hearing,  when  eteiy- 
thing  has  been  said  and  proved  that  can  be  said  and 
proved,  have  no  statement  or  declaration  of  what 
their  right  is,  or  that  the  only  order  at  the  hearing 
of  the  cause  should  be  a  reference  to  Capt  Galton. 
That  is  surely  nothing  but  referring  to  that  gentle- 
man facts  whic^  hi^  been  prov«l  in  the  cause; 
because  if  a  nuisance  exists,  if  there  has  been  that 
extent  of  evil  which  has  been  strongly  deposed  to, 
and  if  that  is  not  denied  or  countervailed  by  the 
defendants,  there  can  be  nothing  to  inquire  into. 
'*  Steps  for  purifying  the  sewage "  must  be  taken 
before  the  sewage  is  poured  out,  or  the  pouring  out 
of  the  sewage  must  be  discontinued  altogetha.  It 
must  be  so ;  it  is  not  a  question  to  be  referred  to  an 
engineer,  however  eminent  he  may  be. 

Then  as  to  the  second  point  referred  to  Capt 
Galton— *<  Whether  it  is  necessary  that  the  sewage 
should  be  diverted  from  the  said  stream  ?"— I  make 
the  same  observation.  Of  course  it  is  necesaazy,  if 
nothing  else  can  be  done  to  purify  it. 

Further  than  that,  I  take  it  that  no  reference  at 
any  time  ought  to  be  made  in  a  case  where  the 
answer  to  it  can  have  no  bearing  on  what  the 
court  has  to  do ;  because,  suppose  Capt.  Galton  had 
said,  '*  I  do  not  consider  that  any  steps  are  necessary 
or  proper,"  the  court  must  still  have  looked  at  the 
evidence.  In  answer  to  a  case  in  which  all  parties 
are  agreed  that  there  is  a  nuisance,  and  the  only 
thing  suggested  is  the  difficulty  of  getting  rid  of  it, 
if  Capt.  Galton  had  reported  that  it  was  not  neces- 
sary to  take  any  steps  at  all,  it  would  be  the  duty 
of  the  court  to  proceed  just  the  same,  and  substan- 
tially to  disregard  any  report  that  he  might  think 
fit  to  make. 

But  there  is  another  objection  which  goes  more 
to  the  root  of  the  inquiry,  which  is  this :  I  entertam 
a  very  strong  opinion  that  when  the  nuisance  is 
once  established  all  the  court  has  to  do  is  to  say  it 
must  cease ;  and  unless  it  should  be  plainly  shown 
that  it  was  such  a  case  as  I  have  already  described, 
where  the  whole  ocean  had  been  admitted,  and 
could  not  be  carried  back  again  to  its  place,  or  socfa 
damage  had  occurred  as  to  show  that  the  proper 
remedy  must  be  by  an  action  and  not  by  an  injunc- 
tion, the  court  is  bound  to  grant  the  injunction,  and 
it  is  no  part  of  the  duty  of  the  informant,  or  of  the 
court  to  find  out  how  that  injunction  can  be  best 
obeyed,  if  the  court  be  satisfied  that  it  is  not  an  order 
which  it  is  impossible  to  obey. 

Now  in  this  case  the  matter  is  really  put  in  a 
much  stronger  point  of  view  than  it  was  in  the 
Birmingham  case,  as  to  the  possibility  of  compliance, 
because  what  is  it  that  is  the  nuisance  ?  It  is  that 
daily  these  2200  persons  are  adding-  their  quota  to 
this  continuing  evil,  and  that  in  allowed  day  by 
day.  The  answer  is,  of  course,  that  you  must  not 
allow  this  aggravation,  day  by  day,  of  the  evil  that 
exists.  Is  it  impossible  to  prevent  it  ?  Are  there 
not  ways  and  means  ?  Did  there  not  exist  ways  and 
means  before  drainage  was  ever  heard  or  talked  of? 
The  common  course  in  the  country  was  to  have 
drains  leading  to  cesspools,  which  were  from  time 
to  time  emptied ;  but  nobody  in  the  countiy  erer 
dreamed  of  turning  all  the  filth  of  his  own  house 
into  his  neighbour's  garden,  simply  because  he  had 
not  in  his  own  garden  a  convenient  place  to  deposit 
it  in.  Therefore,  as  to  the  extreme  difficulty  of  the 
case,  the  defendants  must  meet  it  as  best  they  csn. 
I  will  not  say  one  word  more  as  to  the  supposed 
impossibility  of  dealing  with  the  sewage.  We  have 
had  Uie  benefit  of  seeing  Capt.  Galton's  report,  and 
so  far  as  I  can  see  he  says  distinctly  that  it  can  be 
done  on  the  premises  simply  by  using  about  thirty 
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RTailable  for  that  purpose.  Again,  it  might  be  met 
in  the  vays  suggested  by  Selwjn,  L.  J.,  during  the 
arguments,  nanielj,  by  using  the  earth-closets,  which 
are  now  considered  by  so  many  engineers  a  good 
mode  of  meeting  such  a  difficulty. 

To  my  mind  there  is  no  physical  impossibility  of 
restoring  things  to  the  condition  they  were  in  before. 
It  is  only  a  question  of  expense,  and  ttiis  court 
invariably  restrains  evil  and  wrong  being  done, 
when  it  is  clearly  and  manifestly  established  that 
there  is  wrong,  without  listening  to  any  argument 
on  the  ground  of  expense  on  behalf  of  the  wrong- 
doer, who  says,  *Mt  is  highly  inconyenient  and 
highly  expensive  to  me,  if  I  am  put  to  the  alter- 
natire  of  removing  the  evil,  whereas  it  might  be 
much  better  done  by  my  neighbours,  whom  I  am 
wronging." 

Now,  I  am  taking  this  case  as  if  it  were  between 
individuals ;  of  course  I  have  to  deal  with  it  as  a 
case  not  of  an  individual  committing  a  wrong  against 
another  individual,  but  as  one  between  two  public 
bodies,  and  it  is  said  that  it  would  have  been  far 
better  that  neither  of  them  should  have  taken  a  step 
of  this  description,  but  that  both  of  them  should 
have  taken  counsel  together,  to  see  how  the  difficulty 
could  be  best  avoided. 

On  that  last  branch  of  the  case  I  will  not  make  a 
•ingle  observation.  It  is  not  the  province  of  this 
court  to  say  how  far  parties  would  or  would  not  act 
better  by  trying  to  arrange  and  settle  the  disputes 
between  themselves  before  they  come  into  court. 
But  when  they  have  not  so  arranged  and  settled,  all 
we  have  to  do  is  to  decide  on  the  rights  that  exist 
between  them.  As  regards  the  position  of  the 
defendants,  it  is  true,  as  they  said,  that  they  act  as 
a  public  body  from  public  principle,  wishing  to  dis- 
charge their  duties  in  a  proper  manner ;  but  that 
cannot  give  them  any  right  whatever  to  throw  this 
sewage  on  to  their  neighbours'  property.  That  was 
a  question  which  I  put  to  Mr.  Schomberg — Where  is 
there  in  the  Act  anything  that  authorises  them  to  do 
this?  ]VIr.  Schomberg  cited  several  cases,  which 
showed  that  where  by  Act  of  Parliament  certain  d  uties 
are  confided  to  a  public  body,  and  that  public  body 
exercises  the  rights  and  privileges  which  Parliament 
has  accorded  to  them,  then,  if  they  are  doing  only 
what  Parliament  has  authorised  them  to  do,  and 
Parliament  has  not  thought  fit  to  say  that  those 
who  may  be  injured  by  the  necessary  consequences 
of  those  acts  shall  be  compensated,  the  persons 
against  whom  these  rights  have  been  fully  created 
by  the  Legislature  must  not  complain,  and  cannot 
be  compensated.  There  was  the  case  of  trustees 
who  had  to  fill  up  a  gap  between  two  hills 
(and  there  could  hardly  he  a  stronger  one,  per- 
haps) where  it  must  have  been  some  oversight 
of  the  Legislature.  They  did  so,  and  placed  a  gen- 
tleman's lodge  in  such  a  position  that  it  was 
impossible  to  drive  up  to  it;  there  was  a  high 
embankment  placed  in  front  of  it.  All  I  can  say, 
is  that  the  owner  had  been  forgotten,  or  had  him- 
self forgotten  to  assert  his  own  interests;  it  was 
very  uciortunate  that  it  should  be  so,  but  whatever 
the  loss,  the  trustees  could  plead  the  authority  of 
Parliament  for  what  they  had  done,  and  that  gen- 
tleman had  no  right  to  compensation.  I  asked, 
therefore,  of  course,  what  were  the  clauses  which 
conferred  on  these  visiting  magistrates,  who  have 
built  a  house  for  the  accommodation  of  lunatics, 
the  right  to  transfer  this  whole  sewage  and  nuisance 
by  these  lunatics  into  their  neighbours'  grounds. 
I  find  nothing  of  the  kind ;  nothing  that  leads  one 
to  suppose  for  a  moment  that  Parliament  could 
have  any  such  intention.  Of  course  it  is  not  to  be, 
and  cannot  be,  deduced  from  the  power  given  to 
erect  a  ^arge  building,  that,  as  a  necessary  conse- 
9ience,  all  the  refuse  from  the  building  is  to  be 
thrown  on  the  adjacent  lands.    I  cannot  therefore 


conceive  how.  the  fact  of   these  defendants  being 
visitmg  magistrates  can  justify  them  in  acting  thus. 

Another  point  was  this.  How  can  the  present  ma- 
gistrates be  made  answerable  now  for  that  which 
was  done  by  their  predecessors  fourteen  or  fifteen 
years  ago ;  and  how  are  they  to  redress  the  wrong 
that  was  then  done  ?  The  simple  answer  is,  that 
it  is  a  continuing  wrong,  a  daily  wrong,  and  all 
these  unfortunate  objects  are  persons  having  no 
control  over  their  own  motions  and  their  own  acts. 
They  are  all  placed  under  the  control  of  the  magis- 
trates, and  the  40th  section  is  quite  enough  to  show 
that  all  the  officers  of  the  asylum  are  placed  under 
that  control,  and  the  magistrates  must  be  respon- 
sible for  their  servants  and  agents,  and  the  unfortu- 
nate objects  committed  to  their  charge,  and  there  is 
no  doubt  they  were  to  deal  with  them  as  if  they 
were  dealing  with  persons  reduced  to  the  state  of 
the  brute  creation,  and  they  must  be  responsible 
for  all  the  acts  performed  under  their  sanction  and 
direction  by  the  persons  who  thus  create  a  nuisance. 
There  would  be  no  nuisance  if  these  persons  did 
not  daily  commit  it ;  there  would  be  no  nuisance  if 
these  persons  were  removed  from  this  place,  or 
if  the  deposits  were  turned  into  a  cesspool  on  the 
property ;  all  would  then  be  remedied,  and  their 
neighbours  would  have  no  cause  of  complaint.  It  is 
in  the  power  of  the  magistrates  to  correct  that 
which  is  an  evil,  and  they  are  therefore  wrongdoers 
if  the  evil  is  allowed  to  be  continuous. 

Then  something  was  said  about  delay ;  and  in  that 
respect  the  case  stands  thus :  that  this  course  of  pro- 
ceeding, if  not  actually  commenced,  was  sufficiently 
indicated  in  1851,  and  thereupon  the  clerk  to  the  local 
boarrl  of  health  of  Edmonton  immediately  called  the 
attention  of  the  magistrates  to  the  evil,  and  from 
that  time  attempts  were  made  by  the  magistrates  to 
remove  it ;  they  have  acted  most  properly  in  every 
way  one  would  desire  them  to  act,  subject  always  to 
this  one  remark,  that  they  were  bound  not  to  per- 
mit the  nuisance  at  all.  They  tried  a  great  variety 
of  measures  for  removing  it,  and  thus  things  went 
on  between  the  board  of  health  and  the  magistrates. 
This  court  would  be  very  loth  to  say  that  a  public 
body  should  rush  at  once  into  a  Chancery  suit  in 
dealing  with  another  public  body;  and  I  think 
that  £e  observations  which  have  been  made  upon 
the  position  of  these  two  bodies  are  very  applicable 
indeed.  Eadi  acts  for  a  large  section  of  ratepayers; 
neither  of  them  ought  to  be  anxious  to  increase  the 
burdens  of  those  who  have  to  pay  rates,  by  a  use- 
less litigation;  therefore  it  is  impossible  for  the 
court  to  sa^  that  such  bodies  are  to  be  discouraged 
from  entenng  into  negotiations  and  consideration  of 
the  matter  before  suit,  at  the  peril  of  being  told— ^*  If 
all  that  is  attempted  to  be  done  should  fail,  that 
they  are  then  too  Ute  in  coming  here,  and  that  their 
case  is  without  remedy."  It  appears  to  me  that  the 
delay  here  must  count  for  nothing,  and  that  when 
the  informants  filed  this  information  in  1865  they 
were  quite  in  time. 

Independently  of  this  I  should  have  adhered  to 
my  decision  in  the  Birmingham  case,  and  held  that 
a  lapse  of  thirteen  or  fourteen  years  would  not  per  sc 
be  sufficient  to  justify  the  continuance  of  a  nuisance 
which  would  amount  to  appropriating  the  property 
of  others,  which  is  the  effect  of  this  nuisance  from 
the  way  the  parties  have  been  dealt  with  in  Edmon- 
ton. A  nuisance  which  would  appropriate  property 
to  the  person  committing  it  should  not  be  per- 
mitted to  have  that  effect,  and  to  secure  a  title  to 
those  who  otherwise  have  none  to  the  property  so 
interfered  with,  though  it  would  of  course  and 
necessarily  have  had  the  effect  of  preventing  an  in- 
junction being  granted  by  way  of  interlocutory  ap- 
plication. Therefore,  as  far  as  delay  is  concerned,  I 
cannot  deny '  the  right  of  the  informant  to  seek 
relief. 
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Another  point  raised  was  that  the  relator,  who 
represents  the  board  of  health,  might  himself  do 
all  he  is  now  calling  on  us  to  do,  and  the 
answer  of  the  defendants  to  him  is,  it  is  jonr 
duty,  as  representing  that  board,  when  you  find 
a  nuisance  being  committed  in  Edmonton,  to 
construct  a  sewer  which  would  carry  off  and  remove 
that  nuisance ;  beyond  that,  you  had  power  by  a 
recent  Act  of  Parliament  to  communicate  with 
your  neighbours,  the  Tottenham  board  of  health, 
and,  with  the  assistance  of  them  also,  to  carry  off 
the  sewage  through  Tottenham,  and  so  remote  the 
nuisance.  But  in  the  first  place,  it  is  no  part  of 
the  duty  of  the  Board  of  Health  of  Edmonton  to 
tax  the  ratepayers  in  order  to  diminish  and  remove 
a  nuisance  imported  wrongfully  into  their  district. 
It  is  their  duty,  I  dare  say,  to  remove  every  evil 
which  cannot  otherwise  be  removed ;  but  if  we  take 
this  as  being  an  information  on  behalf  of  the  board 
<tf  health,  simpluiter,  I  apprehend  it  is  no  part  of  their 
duty  to  create  expense  in  order  to  remove  that 
which  they  have  a  much  more  easy  and  proper 
remedy  for — ^namely,  the  remedy  of  preventing  the 
evil  occurring  at  all.  If  they  can  prevent  the  evil 
being  inflicted  on  Edmonton,  surely  it  is  more  their 
duty  to  do  so  than  to  take  means  to  remove  it,  when 
once  it  has  wrongfully  and  improperly  been  com- 
mitted there.  But,  independently  of  that  con- 
sideration, the  information  here,  although  at  the 
instigation  of  the  board  of  Edmonton,  is,  in  fact, 
not  only  on  behalf  of  the  inhabitants  of  that  district, 
but  on  behalf  of  the  inhabitants  of  all  the  districts 
affected  by  the  evil.  We  have  strong  evidence 
what  the  evil  is,  and  as  to  the  disease  which  it  is 
likely  to  produce,  and  has  produced.  Therefore  the 
Attorney-General  would  not  be  content  with  any 
proceeding  which  would  deal  with  Edmonton  alone, 
leaving  other  persons  affected  by  the  evil  to  be  still 
affected  by  it.  Sir  Roundell  Palmer  said  there  was 
no  evidence  of  its  extending  beyond  Edmonton. 
I  do  not  know  how  that  may  be ;  if  it  be  so,  I 
restrict  my  observations  to  Edmonton;  but  I  was 
under  the  impression  certainly  that  the  nuisance 
was  such  as,  by  going  down  the  stream,  must  affect 
everything  adjacent  to  the  stream. 

Now  as  regards  authority,  and  what  is  proper  to 
be  done  in  such  a  case.  As  to  authority,  I  would 
rather  not  quote  my  own  decisions  (though  still  I 
entertain  a  strong  opinion  as  to  the  proper  course  to 
be  taken),  and  I  should  not  have  cited  them  with 
much  confidence  if  they  had  not  been  adopted  by 
other  branches  of  the  court.  The  Master  of  the 
Rolls  has  taken  a  similar  course  in  deciding  a  much 
more  slender  case.  There  was  an  appeal  from  his 
decision,  and  his  judgment  was  aflLrmed.  I  refer 
to  the  case  of  Goldsmid  v.  The  Tuvbridge  Wells  Com- 
missioners.  Certainly  in  that  case  there  was  very 
strong  evidence  to  show  that  the  plaintiffs  might 
possibly  be  mistaken  as  to  the  apparent  grievance — 
that  is  to  say,  on  looking  into  that  case  I  find  there 
was  evidence  of  things  being  done  in  the  inter- 
mediate space  between  the  source  of  the  alleged 
evil,  and  the  place  affected  by  it.  There  was  strong 
evidence  to  show  that  the  intermediate  space  was 
not  affected,  and  that  no  such  evil  occurred  there ; 
but  it  was  a  slight  matter  compared  with  that 
which  has  been  now  before  us  for  our  consideration. 
Therefore  the  Master  of  the  Rolls  took  that  course 
which  I  adopted  in  The  Attomev' General  y.  Heath, 
and  which  appears  to  me  to  be  the  proper  course  to 
take  here— namely,  to  grant  an  injunction  to  re- 
strain the  defendants,  their  servants  and  agents, 
from  allowing  any  sewage  from  the  asylum — it 
would  not  be  the  district  adjacent  thereto— to  pass 
into  this  stream,  or  otherwise  so  as  to  be  a  nuisance. 
These  are  the  words  which  are  there  used.  Then, 
to  suspend  the  injunction  for  a  stated  time,  and 
then  to  give  liberty  to  apply. 


Now  I  have  to  compare  that  which  has  been  done 
by  the  Vice-Chancellor  in  this  single  instance,  and  to 
make  one  single  remark,  which  will  conclude  all  I 
have  to  say  on  this  subject  of  Uie  form  in  which  his 
Honour  made  the  order.  Merely  as  a  means  of  arriv- 
ing at  what  would  be  a  fair,  just,  and  final  decision, 
he  has  proceeded  very  much  on  this — that  it  was  un- 
usual to  interfere  with  anything  a  judge  might  think 
it  requisite  to  do  in  order  to  procure  the  proper  and 
adequate  information  on  which  he  should  ultimately 
act ;  that  that  was  a  matter  for  his  own  discretion  ; 
that  he  should  wish  to  be  informed  on  certain  points 
which  pressed  on  his  mind  before  he  came  to  a  final 
conclusion,  and  therefore  he  directed  this  species 
of  intermediate  inquiry.  I  apprehend  that  that  is 
clearly  not  the  view  which  one  can  reasonably  take 
of  a  case  of  this  description,  because  it  seems  that 
the  learned  judge  had  the  evidence  before  him,  and, 
without  a  shadow  of  doubt,  had  the  fact  before  him 
that  a  nuisance  had  been  proved  to  exist.  There- 
fore there  was  nothing  more  to  leam  on  the  subject ; 
nobody  denied  or  disputed  the  nuisance.  Indeed,  as 
his  Honour  said,  the  defendants  admitted  far  too 
much  for  the  information  to  be  dismissed.  It 
appears,  therefore,  that  it  is  not  a  case  in  which  yoa 
can  fairly  direct  inquiries  to  be  made  when  the  sub- 
stantial point  m  the  case  is  proved.  Then  again,  as 
to  its  bekig  wanted  in  order  to  come  to  a  decision,  it 
appears  to  me  that  that  cannot  be  urged  with  refer- 
ence to  the  particular  inquiry  which  the  Yice-Chan- 
cellor  has  directed,  because  tiiis  inquiry  is  not  neces- 
sary for  the  aid  of  the  court,  it  is  not  necessary  as 
affording  any  guidance  or  direction  to  the  informant. 
It  is  only  an  inquiry  which  hereafter,  for  all  I  know; 
on  the  application  of  the  defendants  themselves,  may 
be  very  valuable  to  them,  if  given  to  them  out  of 
court,  as  telling  them  what  is  the  best  mode  of 
getting  out  of  the  difficulty  in  which  they  have 
placed  themselves ;  but  it  is  an  inquiry  entirely  for 
the  defendants  to  satisfy  themselves  upon,  and  not 
an  inquiry  with  whidi  the  court  has  anything  to  do. 

However,  my  attention  has  been  called  to  the 
case  of  Heath  v.  WdUington,  with  regard  to   the 
town  of  Leamington,    in   which   I   did  take  the 
contrary  course,  and  I  at  once  fairly  admit  that 
the  course  I  took  there  was  wrong;  and  also  in 
a  subsequent  case  with  reference  to  lights,  where 
I   made   an  order  very   much    like    it   in   prin- 
ciple.   I  was  corrected  there  by  the  Lord  Chan- 
cellor (Lord  Cranworth),  I  think  in  consequence 
of  having  put  the  order  in  a  form  which  the  Lord 
Chancellor  sitting  at  that  time  did  not  think  was 
justified  by  the  course  of  procedure  of  the  court. 
There  was  a  case  with  reference  to  lights  in  which 
I  prefaced  the  order  with  an  expression  of  opinion 
that  the  light  had  been  interfered  with.    I  foresaw 
there  would  be  great  difficulty  in  showing  the  exact 
limits  within  which  a  man  might  build  without 
interfering  with  his  neighbour's  light,  and  that 
which   would   transcend   that  Hmit,   therefore  I 
directed  an  inquiry  at  chambers  with  reference  to 
what  steps  should  be  taken  with  regard  to  the 
modification  of  certain  building  plans  before  me,  so 
as  to  prevent  the  defendant  being  injured  by  the 
erection  of  the  building.     The  Lord  Chancellor 
thought  that  was  not  the  proper  mode  of  dealing 
with  it ;  that  the  proper  mode  was  to  restrain  the 
defendants  from  committing  the  injury,  and  it  hay- 
ing been  proved  they  intended  to  do  that  whidi 
would  interfere  with  the  plaintiff's  right,  the  Laid 
Chancellor  thought  the  pliuntiffs  had  aright  to  have 
an  injunction  in  that  form,  and  that  the  defendants 
must  be  left  to  relieve  themselves  from  the  difficul- 
ties as  they  best  could.     It  was  felt  in  that  case,  as 
it  was  felt  by  the  learned  Vice- Chancellor  in  the 
court  below  in  this  case,  that  there  is  a  great  onus 
undoubtedly  thrown  on  the  defendants  who  have  to 
comply  with  the  terms  of  this  injunction  \  but  that 
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onus  isanecessaryconaeqnence  of  his  own  illegal  act, 
and  he  must  be  prepared  to  satisfy  the  court  that  he 
has  complied  with  the  terms  of  the  injunction  irre- 
spectiTe  of  any  doty  thrown  on  the  plaintiff  in  the 
case.  In  Heai^  y.  WcUlingiofi,  I  declax^  my  opinion 
that  a  nuisance  had  been  occasioned ;  then  I  sent  a 
reference  to  chambers  to  know  in  what  mode  the 
sewage  could  be  carried  off  so  as  to  prevent  the 
nuisance,  and  I  gave  the  parties  liberty  to  apply. 
I  am  satisfied  in  principle  I  was  wrong ;  but  I 
am  still  more  satisfied  that  in  practice  I  was 
wrong,  because  in  practice  it  worked  yery  ilL 
Thoe  were  repeated  steps  taken  at  chambers, 
great  expense  occasioned,  and  the  parties  were 
driren  to  compromise  in  a  great  measure  by  the 
terms  in  which  I  originally  framed  the  order,  because 
there  neyer  was  an  appeal  from  the  order  itself. 
Then  I  prefer  very  much  to  fall  back  on  that  order 
which  I  pronounced  in  the  case  of  The  Attonu^- 
General  ▼.  Heath,  and  f  o  say  that  the  order  should 
be  as  I  have  pronounced  it,  because  here,  as  in  that 
case,  it  is  asked  to  prevent  the  parties  from  permit- 
ting this  sewage  to  flow  into  the  stream  so  as  to 
occasion  any  nuisance.  Mr.  Cole  said  very  properly 
he  was  ready  to  do  this ;  and  I  must  do  here  as  was 
done  in  several  other  cases,  suspend  the  operation 
of  this  order,  so  as  to  give  the  parties  plenty  of  time 
to  take  such  steps  as  they  may  be  advised  in  this 
matter,  and  the  time  ought  now  to  be  fixed  at  which 
the  order  should  take  effect.  Having  consulted  with 
the  Lord  Justice  on  the  subject,  we  have  thought  a 
reasonable  time  to  fix  would  be  the  first  day  of 
Trinity  Term,  just  before  the  hot  weather  comes  on ; 
but  giving  leave,  as  was  done  in  the  other  cases,  to 
the  defendants  to  apply,  if  they  think  fit,  for  an 
extension  of  that  time ;  and  also  now  is  the  proper 
time  to  direct  them  to  pay  to  the  relators  the  costs 
of  the  suit. 

Lord  Justice  Selwtn— In  this  case  the  fact 
of  the  existence  of  a  nuisance,  and  a  nuisance  of 
such  a  serious  character  as  to  call  for  the  inter- 
ference of  this  court,  has  been  clearly  and  unques- 
tionably established.  The  burden  is  therefore  cast 
on  the  defendants  of  showing  why  this  nuisance 
riiould  not  be  dealt  with  by  this  court,  accordhig  to 
its  ordinary  practice  in  sulih  cases,  and  the  defence 
is  rested  by  Sir  Roundell  Palmer  on  three  points : 
first,  upon  the  position  and  character  of  the  de- 
fendants ;  secondly,  upon  the  ground  of  the  delay 
which  has  occurred ;  and  thirdly,  upon  the  attempts 
which  have  been  already  made  by  the  justices,  the 
defendants,  to  remedy  the  evil  complained  of. 

With  respect  to  the  first  of  thejse  points,  Sir 
Bonndell  Palmer  says  the  justices  are  a  body 
entrusted  with  the  compulsory  discharge  of  a  public 
duty,  and  they  have  no  power,  like  the  defendants 
in  the  case  of  Goldsmid  v.  The  Tunbridge  Wells  Oom- 
misnoners,  to  do  anything  which  would  get  rid  of 
tiie  nuisance  complained  of.  On  the  other  hand, 
H  is  plain,  not  only  from  the  terms  in  the  Act  of 
Parliament  to  which  he  referred,  but  also  from  the 
evidence  in  the  case  that  everything  done  in  this 
asylum  is  done  by  agents  and  servants  of  the  de- 
fendants, and  under  their  order  and  authority ;  and 
the  Act  of  Parliament  under  which  they  act, 
although  it  has  authorised  them  to  maintain  these 
pauper  lunatics,  has  given  them  no  authority  to 
take  or  injure  the  property  or  rights  of  other  per- 
sons. But  if  we  were  to  listen  to  thc^  argument,  at 
&11  events  to  the  extent  to  which  it  was  carried  by 
Mr.  Schomberg,  that  these  persons,  having  authority 
to  establish  one  or  more  lunatic  asylums,  would 
have  the  right  according  to  that  authority  to 
take  other  persons*  property,  and  in  any  manner 
they  may  think  necessary  for  effecting  their  object, 
they  might  stop  an  ancient  light,  or  interfere  with 
or  divert  public  or  private  rights  of  way  at  their 


discretion.  But  the  principle  of  law  applicable  to 
these  coses  has  been  very  clearly  and  conclusively 
established  by  the  opinion  of  the  judges,  which  was 
acted  on  by  the  House  of  Lords  in  a  judgment 
delivered  by  Mr.  Justice  Blackburn  in  the  case  of 
The  Mersey  Doclcs  Trustees  v.  Gibbs  (L.  Rep.  1  E.  &  I 
App.93,112;  14 L.T.Rep. N.S.677 681.)  Mr.  Justice. 
Blackburn,  in  delivering  the  opinion  of  the  judges, 
says — ^*  If  the  Legislature  directs  or  authorises  the 
doing  of  a  particular  thing,  the  doing  of  it  cannot 
be  wrongful ;  if  damage  results  from  the  doing  of 
that  thing,  it  is  just  and  proper  that  compensation 
should  be  made  for  it,  and  that  is  generally  pro- 
vided for  in  the  statutes  authorising  the  doing  of 
such  things.  But  no  action  lies  for  what  is  damnum 
sine  injurid;  the  remedy  is  to  apply  for  compensa- 
tion under  the  provision  of  the  statutes  legalising 
what  would  otherwise  be  a  wrong."  Then  he  pro- 
ceeds to  say — ''But  though  the  Legislature  has 
authorised  the  execution  of  the  works,  it  does  not 
thereby  exempt  those  authorised  to  make  them 
from  the  obligation  to  use  reasonable  care  that  in 
making  them  no  unnecessary  damage  be  done." 
Now  that  proposition  obviously  impUes  these  two 
things— first,  the  particular  thing  complained  of 
must  have  been  authorised  by  the  Legislature  direct; 
and,  secondly,  that  in  doing  that  particular  thing 
reasonable  care  must  be  taken  that  no  necessary 
damage  be  done. 

Now  in  the  present  case,  all  that  has  been  sanc- 
tioned by  the  Legislature  is  the  erection  of  a  lunatic 
asylum  or  lunatic  asylums.  They  may  be  made 
in  any  place ;  the  patients  may  be  so  distributed  im 
such  manag^ble  numbers  as  that  no  nuisance  may 
be  occasioned  at  alL  Such  sites  may  be  chosen^ 
and  such  ground  taken  as  to  render  it  impossible  to 
be  any  nuisance  to  an  adjoining  proprietor.  It  is 
impossible  that  an  Act  of  Parliament,  merely 
authorising  the  erection  of  such  an  asylum,  would 
justify  an  interference  with  rights  of  neighbours 
to  the  extent  contended  for  on  the  part  of  the  de- 
fendants. Then  in  addition  to  that,  as  the  Lord 
Chancellor  has  already  pointed  out  in  the  case  of 
this  very  asylum,  assuming  it  to  be  continued  as  it 
is  now,  there  are  the  means,  and  Capt.  Galton 
has  pointed  out  the  means  by  which  the  nuisance 
now  complained  of  may  be  remedied,  that,  in  fact 
has  been  favourably  reported  on,  and  is  known  as 
Col.  Ewart's  separate  system  of  drainage.  ''The 
asylum  lands  are  130  acres  in  extent,  of  whid^  I 
am  informed  70  acres  are  applicable  to  farm  pur- 
poses. This  latter  portion  is  below  the  level  of  tho 
asylum,  and  is  so  placed  that  over  a  great  part  of 
it  the  sewage  could  be  disposed  of  by  gravitation 
without  the  necessity  of  pumping."  That  plainly 
shows  that,  so  far  from  this  particular  thing  which  is 
being  done,  to  use  the  language  of  Mr.  Justice 
Bladcbum,  being  authorised  by  tiie  Legislature,  the 
very  thing  done  contains  in  itself  the  means  of 
remedying  the  nuisance. 

Then  as  to  delay.  Where  both  parties  are  public 
bodies  the  court  would  expect  to  find,  and  is  glad  to 
find,  that  before  one  set  of  public  officers  enter  into 
litigation  with  another,  before  one  part  of  tbt 
county  enforces  the  law  against  those  who  represent 
the  whole  county,  the  greatest  forbearance  should 
be  exercised ;  and  I  think  it  would  be  a  bad  practice 
if  this  court  were  to  look  narrowly  into  the  length 
of  time  which  has  been  occupied  by  the  negotiations 
or  the  attempts  made  in  good  faith  on  both  sides,  in 
order,  if  possible,  to  remedy  the  evil.  But  I  think 
in  this  case  there  was  no  unnecessary  delay  at  alL 
Then  it  is  said,  thirdly,  that  the  attempts  which 
have  been  made  by  the  justices  to  remedy  the  evil 
(at  all  events,  if  they  do  not  render  it  right  for  the 
court  to  dismiss  this  information),  are  sufficient  to 
justify  the  inquiry  the  Vice-Chancellor  has  directed. 
But  I  think  the  matter  is  also  answered  by  the  report 
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of  Capt.  Gal  ton.  It  may  not  hare  been  the  fault, 
but  certainly  it  has  been  the  misfortune,  of  the 
justices  that,  although  they  made  so  many  attempts, 
those  attempts  have  all  been  made  in  a  wrong 
direction,  and  have  been  unsuccessful,  while  they 
had  within  their  own  property  and  their  own 
grounds  (as  now  appears  by  the  report  of  Capt. 
Galton)  the  means  of  remedying  the  evil.  Although 
those  attempts  may  be  used  by  them  as  a  ground 
for  affording  them  further  time,  they  cannot  be 
used  to  the  extent  of  prejudicing  the  right  of  the 
informant  here  to  a  decree  for  an  injunction,  which 
involves  a  declaration  of  his  right  to  put  an  end 
to  this  nuisance. 

With  respect  to  the  reference  which  has  been 
directed,  if  the  inquiries  were  intended  as  meaning 
to  leave  it  to  Capt.  Galton  to  say  whether  the 
nuisance  has  been  established  or  not,  then  I  think 
it  is  open  to  the  objection  which  the  Lord  Chan- 
cellor has  pointed  out  that  that  nuisance  has  been 
completely  and  clearly  established,  and  therefore 
that  the  informant  is  entitled  to  a  declaratory  de- 
tree  ;  but,  if  the  inquiry  is  only  meant  as  to  the 
means  to  be  adopted  to  prevent  or  cure  the  evil, 
then  it  is  a  reference  which  might  possibly  be  made 
after  the  decree.  Then  the  question  arises  whether 
the  defendants  have  been  doing  all  that  was  pos- 
sible in  order  to  carry  into  execution  the  terms  of 
the  decree,  or  whether  they  ought  to  be  allowed 
further  time  to  do  so.  In  neither  of  those  cases 
would  it  be  right  to  make  such  an  inquiry  prepara- 
tory to  or  before  the  decree.  I  think,  therefore, 
the  order,  so  far  as  relates  to  that  inquiry,  is  cer- 
tainly inconsistent  with  the  practice  of  the  court. 

The  only  remaining  point  that  was  raised  is  that 
which  the  Lord  Chancellor  has  fully  adverted  to, 
and  to  which  I  will  only  add  one  word,  viz.,  that 
the  relators  are  a  body  who  have  the  power  to  make 
sewers,  and  that  they  themselves  might  have  reme- 
died this  evil.  That  objection  also,  I  think,  is 
clearly  answered  in  the  report  of  Capt.  Galton. 
Two  courses  have  been  suggested ;  it  is  said  they 
should  have  made  a  sewer  and  connected  it  with  the 
system  of  the  general  metropolitan  sewage  dis- 
charging itself  into  the  river  at  Barking,  or  they 
might  have  made  another  system  of  sewers  carrying 
it  in  the  direction  of  the  river  Lea.  But  then,  as 
Capt.  Galton  has  pointed  out,  it  is  absolutely  unlaw- 
ful to  divert  any  drainage  whatever  into  the  river 
Lea.  As  respects  the  alternative  plan  of  carrying 
it  into  the  metropolitan  system,  that  system  was 
made  with  reference  to  one  particular  area,  and  has 
been  found,  I  fear,  not  more  than  sufScient  for  that 
area ;  and  as  he  says  it  would  be  contrary  to  the 
Act  of  Parliament,  and  it  would  increase  the  evil 
which  we  all  know  has  already  arisen  from  the  vast 
amount  of  sewage  discharged  into  the  river  at  that 
point  if  you  were  to  attempt  to  add  to  that  amount 
of  sewage  by  carrying  into  it  the  sewage  of  another 
district  not  intended  originally  to  be  comprised 
within  that  system.  It  is  plain  that  it  would  be 
unlawful,  and  could  not  be  done  without  the  autho- 
rity of  some  subsequent  Act  of  Parliament.  There- 
fore neither  of  the  courses  suggested  was  open  to 
the  defendants.  Although  I  thought  it  right  to  add 
this,  I  entirely  concur  with  what  has  fallen  from  the 
Lord  Chancellor,  that  it  does  not  lie  in  the  mouths 
of  these  defendants,  who  have  created  this  nuisance, 
to  say  to  the  relators  of  the  Attorney-General,  that 
they  are  not  entitled  to  a  decree,  because  they  them- 
selves might  have  performed  the  duty  which,  in  our 
judgment,  is  not  cast  upon  them  at  alL  I  think, 
therefore,  the  order  must  be  discharged,  and  that  the 
decree  should  be  made  in  the  form  suggested  by  the 
Lord  Chancellor.  I  think  there  should  be  no  costs 
on  this  appeal,  and  that  the  deposit  ^ould  be 
returned. 

Solicitors:  A.  T.  Cox;  and  C.  and 7.  Allen  KadSon, 


OOXTBT  OF  COKMON  PLEAS. 

Beported  by  W.  Gbjihak  and  X.  W.  KcKsuob.  Ebqts., 

Bazxi8ten*ftt-Law. 

Friday,  Feb.  12. 

Datis  (app.)  V.  Scrase  (resp.) 

Sale  of  wine,  ^,  by  innkeeper  on  Sundav  before  one 
o^ clock — ^''Except  refreshment  for  travmtn" — Onus 
probandi-^2  ^  3  VicU  c.  47,  «.  42—11  j-  12  VicU 
c  43,  s.  14 — Costs  o/appecd. 

A  metropolitan  moffistrate  convicted  an  innkeeper  under 
2^3  Vict,  c  47,  s.  42,  /or  opening  his  htmsefor  the 
sttk  of  wine,  fcc^  before  one  in  the  afternoon  of  Sun" 
day,  the  same  not  being  then  for  the  refreshment  of 
travellers,  on  the  ground  that  the  defendant  was  bound 
to  prove  that  his  guests  were  travellers  in  order  to 
bring  himself  within  the  exception  of  that  section, 
according  to  the  proviso  contained  in  the  I4tth  section 
of  11^^12  Vict.  c.  43  iJervvi*s  Act^ 

Held,  upon  appeal,  that  this  conviction  was  wrong,  the 
words  "  except  refreshment  for  travellers  **  Ttot  being 
an  ^*  exemption,  exceptwn,  proviso,  or  condition  in  the 
statute  on  whidi "  the  information  wasframed^  within 
the  words  of  the  proviso  in  Jervis*  Act. 

Taylor  v.  Humphries,  17  C.  B.,  N.  S,  639 ;  11  L.  T, 
liq).  N.  S.  876,  considered  and  affirmed. 

The  Court  of  Common  Pleas  reserve  to  themselves  a  dis» 
cretion  in  each  case  as  to  the  costs  of  appeal  from  a 
decision  of  magistrates. 

Case  stated  under  20  &  21  Vict.  c.  43. 

The  appellant  appeared  on  the  1 5  th  Dec  1868  before 
the  stipendiary  magistrate  sitting  at  the  court  of  the 
metropolitan  police  district  of  Clerkenwell  to  answer 
to  the  complaint  of  John  Scrase,  inspector  of  police. 
The  summons  charged  that  the  appellant,  being  a 
person  licensed  to  keep  the  ale  house,  known  by  the 
sign  of  the  Pegasus,  in  the  Green  Lanes,  in  the 
parish  of  Stoke  Newington,  in  the  county  of 
Middlesex,  and  within  the  Clerkenwell  police  dis- 
trict, did  on  the  13th  Dec.  Inst  unlawfully  open  the 
said  house  for  the  sale  of  wines,  spirits,  beer,  and 
other  fermented  and  distilled  liquors  before  the 
hour  of  one  in  the  afternoon,  the  same  not  being 
then  for  the  refreshment  of  travellers,  contrary  to 
the  Metropolitan  Police  Act. 

The  facts  deposed  to  were  as  follows : 

The  appellant  is  the  landlord  of  the  Pegasus 
tavern  in  the  Green-lanes,  Stoke  Newington,  situate 
about  a  mile  and  a  half  from  Finsbury  Park,  and 
between  two  and  three  miles  from  the  Alexandra 
Park,  and  about  five  minutes'  walk  from  tiie 
Kewington-green  station  on  the  North  London 
Railway. 

Inspector  Charles  Goble  at  half-past  twelve  on 
Sunday  afternoon,  13th  Dec,  visited  the  appellant's 
public  house,  and  found  six  men  in  front  of  the  bar. 
On  the  counter  there  were  three  glasses  containing 
spirits,  and  two  pint  pots  containing  malt  liquor,  a 
plate  of  bread  and  cheese  was  put  up  in  front  of  the 
bar,  and  a  larder  was  behind  it,  but  no  one  appeared 
to  be  eating.  The  defendant  said  that  all  the  parties 
there  were  travellers. 

Two  of  the  six  present,  who  gave  their  names  as 
Jones,  said  that  they  came  from  Gun-alley,  South- 
wark,  two  others  from  Hoxton,  and  had  been  for  a 
drive  in  the  country,  and  two  of  them  made  na 
answer.  The  defendant  thereupon  said  that  the 
inspector  had  no  business  to  question  them.  In- 
quiries were  subsequently  made  as  to  the  persons 
who  said  they  resided  in  Gun-alley,  and  no  such 
persons  could  be  found  living  there. 

There  was  no  evidence  whether  the  appellant  did 
or  did  not  know  of  the  misrepresentation  as  to  the 
residence  of  the  men  Jones. 
1     There  was  a  vehicle  outside  the  public-honse. 
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Between  the  hours  of  nine  and  one  on  that  same 
morning  about  160  persons  entered  the  public-house. 
The  defendant  and  his  potman  were  standing  out- 
side, and  spoke  to  some  of  the  persons  who  came 
up,  and  several  went  awajr.  None  of  the  fpersons 
who  entered  the  house  were  known  to  the  inspector 
or  to  the  policeman  who  was  called.  A  large 
Dumber  of  persons  come  into  the  neighbourhood  on 
Sundays,  who  do  not  come  on  other  days. 

The  appellant  called  no  witnesses.  After  hearing 
theeridenoe,  the  magistrato  decided  that  the  de- 
fendant did  unlawfully  open  his  house  for  the  sale 
of  spirits  and  beer  before  the  hour  of  one  o'clock  in 
the  afternoon  on  the  day  named,  and  that  there  was 
not  evidence  to  satisfy  him  that  the  persons  who 
entered  the  house  were  bona  Jide  travellers  ;  and  he 
convicted  the  appellant,  and  adjudged  him  to  pay  a 
penalty  of  Is.  and  2«.  costs.  It  was  contended  by 
the  appellant  that  the  burden  of  proof  that  the 
parties  were  not  travellers  lay  upon  the  com- 
plainant ;  and  on  the  other  side  it  was  contended 
that  the  appellant,  to  entitle  him  to  serve  them,  was 
bound  to  show  that  such  persons  were  travellers. 
Upon  the  construction  he  put  on  the  14th  section  of 
11  &  12  Vict.  c.  48,  the  magistrate  decided  that 
such  proof  should  come  from  the  appellant.  The 
i^>pellant,  being  dissatisfied  with  this  judgment  in 
point  of  law,  requested  the  magistrate  to  state  a 
case  for  the  opinion  of  this  court.  If,  therefore, 
the  court  should  be  of  opinion  that  the  complainant 
was  bound  to  prove  affirmatively  that  such  persons 
were  not  travellers,  and  that  the  appellant  ought 
not  to  have  been  convicted,  this  conviction  was  to 
be  quasiied. 

Q'lain,  Q.C.,  for  the  appellant. — This  summons 
was  for  an  offence  under  the  Metropolitan  Police 
Act  (2  &  3  Vict.  c.  47),  s.  42 :  "  And  be  it  enacted 
that  no  licensed  victualler  or  other  person  shall 
open  his  house  within  the  metropolitan  police  dis> 
tricts,  for  the  sale  of  wine,  spirits,  beer,  or  other 
fermented  or  distilled  liqors,  on  Sundays,  Christmas- 
day,  and  Good  Friday,  before  the  hour  of  one  in  the 
afternoon,  except  refreshment  for  travellers."  The 
words  of  the  general  Act  ^11  &  12  Vict.  c.  49),  s.  1, 
are  nearly  the  same:  "No  licensed  victualler  or 
other  person  in  any  part  of  Great  Britain  shall  open 
his  house  for  the  sale  of  wine,  spirits,  beer,  or  otner 
fermented  or  distilled  liquors  or  seU  the  same  on 
Sunday  before  half -past  twelve  o'clock  in  the  after- 
noon," or  before  the  termination  of  service  in  the 
neighbourhood,  and  similarly  on  Christmas-day,  or 
Good  Friday,  "  except,  in  all  the  cases  aforesaid,  as 
refreshment  for  travellers."  Upon  this  general 
Act,  this  court,  in  a  considered  judgment,  decided 
the  case  of  2  ay  lor  v.  Humphriea,  17  C.  B.,  N.  S.,  589. 
It  appears,  in  that  judgment,  page  549,  that  the 
defendant  "  further  contended  that  as  the  exception 
of  refreshment  to  a  traveller  is  contained  in  the 
clause  creating  the  prohibition,  the  burden  of 
proving  that  the  prohibition  has  been  Infringed,  and 
that  the  case  is  not  within  the  exception,  is  cast  on 
the  informer;  and  that  if  the  publican  believed,  and 
had  reason  to  believe,  when  he  supplied  the  drink, 
that  he  was  supplying  refreshment  to  a  traveller, 
he  ought  not  to  be  convicted.  In  this  argument 
we  think  the  appellant  is  well  founded,  and  that  the 
statute  ought  to  be  construed  on  the  principles  that 
he  has  contended  for."  The  I4th  section  of  Jervis's 
Act  (11  &  12  Vict.  c.  43),  upon  which  the  magistrate 
hoe  has  based  his  decision  was  brought  to  the 
notice  of  the  court,  as  appears  at  page  545,  and 
although  no  mention  is  made  of  it  in  the  judgment, 
it  could  not  fail  to  have  been  considered  by  the 
Lord  Chief  Justice  when  he  wrote  the  judgment. 
[Stopped  by  the  court.] 

F.  M.    White  for  the  respondent.->It  does  not 
appear  from  the  reports  of  this  case,    Taylor  v. 
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Humphries,  in  the  84  L.  J.  1,  M.  C,  or  the  1 1  L.  T« 
Bep.  N.  S.  876,  that  any  allusion  was  made  in  the 
argument  to  this  14th  section  of  Jervis's  Act,  and 
the  words  of  that  section  are  so  strong,  that  if  th^ 
had  been  considered  bv  the  court,  they  would  have 
certainly  been  expressly  referred  to.  That  section 
enacts  how  a  summons  is  to  be  heard,  and  at  the  end 
is  the  following  proviso :  "  Provided  always  that  if 
the  information  or  complaint  in  any  such  case  shall 
negative  any  exemption,  exception,  proviso,  or  con- 
dition in  the  statute,  on  which  the  same  shall  be 
framed,  it  shall  not  be  necessary  for  the  prosecutor 
or  complainant  in  that  behalf  to  prove  such  nega- 
tive, but  the  defendant  may  prove  the  affirmative 
thereof  in  his  defence  if  he  would  have  advantage 
of  the  same."  The  judgment  in  Taylor  v.  Humphries 
is  evidently  based  upon  the  rule  existing  previously 
to  Jervis's  Act ;  the  cases  on  the  subject  are  con- 
sidered at  p.  124  of  Paley  on  Summary  Convictions, 
5th  edit.,  and  it  is  there  said,  "In  all  cases,  and 
before  the  passing  of  this  statute,  it  was  an  acknow- 
ledged distinction  that  where  the  exceptions  came 
by  way  of  proviso  in  a  separate  clause  or  Act  from 
that  which  described  the  offence,  and  without  refe- 
rence in  the  enacting  clause  incorporating  them 
therewith,  the  defendant  must  bring  himself  by 
proof  within  the  proviso  by  which  he  sought  to  pro- 
tect himself;"  and  in  the  note  (same  page)  "  Contra 
if  the  exception  were  in  the  clause  containing  the 
prohibition  or  in  one  thereby  referred  to."  The 
judgment  in  Taylor  v.  Humphrtes  practically  repeals 
this  proviso  in  Jervis's  Act  and  returns  to  the  old 
law  before  that  statute,  and  if  that  were  now 
affirmed  the  consequences  might  be  serious. 
[M.  Smith,  J.— The  substance  of  the  section 
creating  the  offence  is  that  an  innkeeper  may  keep 
his  house  open  on  Sundays  for  travellers,  but  not 
for  other  people.  Travellers  can  scarcely  be  said  to 
be  the  exception  to  the  rule.]  My  argument  must 
depend  upon  the ,  application  of'  the  proviso  in 
Jervis's  Act  to  this  section. 

Quotn  was  not  heard  in  reply. 

EEATina,  J.— In  this  case  Mr.  White  has  been 
unable  to  distinguish  the  circumstances  from  those 
of  Taylor  v.  Humphries.  I'hcre  can  be  no  doubt  the 
14th  section  of  11  &  12  Vict,  c  48,  was  brought 
before  the  court,  and  it  was  probably  present  to  the 
mind  of  the  court  when  their  decision  was  formed, 
for  a  case  is  referred  to  in  the  judgment  which 
depends  upon  that  authority.  Unless  it  can  be 
shown  that  there  was  an  absolute  mistake  by  the 
court  in  omitting  to  consider  that  section,  the  judg- 
ment in  that  case  must  bind  us.  I  agree  with  Mr. 
White  that  if  we  came  to  a  conclusion  which  could 
be  interpreted  as  a  repeal  of  the  14th  section,  the 
consequences  might  be  serious.  But  we  do  not 
intend  to  do  anything  of  the  kind,  nor  do  we  con- 
sider that  the  court  had  any  such  intention  in 
Taylor  v.  HtnqJiries.  This  is  a  very  peculiar  Act, 
and  the  only  effect  of  our  judgment  isthat^  although 
the  part  about  travellers  appears  to  be  an  exception, 
it  is  not  really  so.  This  was  the  view  of  this  court 
before,  and  a  contrary  decision  wodld  cast  upon 
innkeepers  a  burden  impossible  for  them  to  bear. 
They  might  be  liable  to  conviction  if  they  served 
anyone  besides  their  personal  friends.  We  adhere 
to  the  decision  in  TaykrY.  Humphries, 

M.  Smith,  J. — ^I  also  think  we  are  bound  by 
Taylor  V.  Humphries.  The  authority  is  of  great 
weight,  being  a  considered  judgment  of  the  late 
Lord  Chief  Justice  of  this  court.  That,  however,  is 
a  decision  upon  this  Act  only,  which,  it  must  be  ad- 
mitted, involves  much  difficulty  upon  this  exception. 
The  court  in  that  case  had  before  it  the  common 
law  and  the  statutes  upon  the  subject ;  by  the  com- 
mon law  an  innkeeper  is  bound  to  supply  all  who 
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come  to  his  house,  and  he  is  liable,  if  he  ref  ases  to 
do  so,  either  to  action  or  indictment;  when  the 
statute  limited  this  duty  on  Sundays,  the  liability 
with  regard  to  travellers  was  left  as  it  was  before. 
An  innkeeper  is  liable  to  conviction  only  if  he  re- 
ceives into  his  house  within  the  forbidden  hours 
knowingly  other  than  travellers.  How  is  he  to 
satisfy  himself  of  the  character  of  his  visitors  if  he 
is  not  to  take  their  word  for  what  they  are  ?  The 
substantial  effect  of  the  section  is  merely  that  an 
innkeeper  must  close  his  house  for  a  certain  time  to 
all  but  travellers.  This  court  decided,  after  having 
this  clause  of  Jervis'  Act  called  to  their  attention, 
that  the  informer  must  show  that  the  guests  are  not 
travellers,  in  order  that  the  innkeeper  should  be 
convicted ;  and  I  am  of  opinion  that  there  is  good 
reason  to  support  that  decision. 

Brett,  J. — It  is  impossible  to  distinguish  this 
case  from  Taylor  v.  Humphries^  and  there  is  no 
ground  for  thinking  that  the  proviso  in  the  14th 
section  of  Jervis's  Act  was  not  brought  to  the  notice 
of  the  court  in  that  case.  In  the  1st  section  of  11 
ft  12  Vict.  c.  49,  although  l^e  word  **  except"  is 
tised,  '*as  refreshment  for  travellers"  cannot  be 
said  to  be  an  '*  exemption,  exception,  proviso,  or 
condition  in  the  statute  on  which"  the  information 
was  framed.  So,  understanding  the  effect  of  that 
judgment,  this  case  must  follow  the  rule  then  laid 
down.  Judgment  Jor  appeUani, 

Quoin  asked  for  costs  on  the  ground  that  the 
commissioners  of  police  were  the  respondents,  and 
therefore  the  appellant  might  have  costs  without  any 
breach  of  the  rule  of  this  court  not  to  grant  costs 
upon  appeal  against  magistrates. 

Ebatiko,  J.—This  appeal  is  against  the  decision 
of  a  magistrate,  and  we  think  that  decision  should 
be  reversed  without  costs.  The  rule  of  this  court 
is  that  costs  are  discretionary  in  each  case. 

Attorney  for  appellant,  J.  Croft. 
Attorneys  lor  respondent,  Ellis  and  Ellis. 
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Beported  by  F.  0.  Ckuxp,  Esq.,  Barrister-at-lAW. 

WAKRINGTON  ELECTION  PETITION. 

Ftb.ZoMdi,  1869. 

(Before  Markv,  B.) 

Voting  tickets — Mode  of  voting — Inefficiency  of  poll 
clerk — Irregularis  in  taking  poll —  What  necessary  to 
avoid  an  election — Adding  tendered  votes  at  trial — 
Procedure, 

The  ticket  usuaOygivm  to  a  voter  ly  a  eaiuUdate  is  no 
mecas  of  voting. 

By  reason  qf  taomfumom  pir&oailing  at  a  particular  booth 
at  an  earbjt  Aoicr,  a  pok  clerk  regularly  appointMdfaUtd 
to  record  four  votes  which'  were  properly  tendered. 

Four  thousand  persons  voted  at  the  election: 

Eeld,  that  the  omission  to  record  the  four  votes  could 
not  per  se  render  the  whole  election  void. 

But  where  it  improved  that  legaSy  tendered  votes  have  been 
irregularly  omitted  from  the  books  by  the  poll  clerksy  it 
is  perfectly  competent  to  the  Judge  to  put  them  in  and 
thus  add  tnem  to  either  side  during  the  progress  of  tAe 
tnfutry. 

It  is  the  dut^  of  a  voter  going  to  tender  his  vote  to  ascer- 
tain whots  the  right  person  to  accept  it,  and  ij  there 
w  amf  mistake  or  error  to  complain  to  the  deputy  re- 
tumtng  officer. 

If  a  voter  make  a  general  announcement  at  the  booth  of 
the  candidate  for  w?tom  he  wishes  to  record  his  vole, 
but  foils  to  tender  it  to  the  clerk  appointed  to  take 
it,  there  is  no  legal  tender  of  the  vote. 


It  is  not  sufficient  that  a  voter  hands  his  voting  ticket  to 
so7ne  third  person^  who  hands  it  to  the  polling  clerks. 

Where  a  petition  alleges  that  an  election  is  void  by  rea^ 
son  that  the  poll  was  improperly  taken,  and  the  seat  is 
claimed,  the  first  inquiry  is,  whether  the  person  o» 
whose  behalf  the  secU  is  claimed  had  a  fair  majority  of 
the  electors. 

IJ  by  accident  and  without  fraud  an  inoompetent  pervon 
is  appointed  poU  clerk,  and  partly  through  the  acts  of 
the  agents  o/  the  candidates,  he  gets  into  a  state  of 
confusion,  and  votes  are  not  taken  which  ought  to  ham 
been  taken,  that  is  not  sufficient  ground  for  declaring 
<m  election  wholly  void. 

Price,  Q.C.and  GampbeU Foster  for  the  petitioners. 

Quain,  Q.  C.  (with  Edwards  and  Coventry)  for  tbe 
respondents. 

The  principal  facts  appeared  to  be  that  at  one 
particular  booth— No.  1  in  the  South-east  Ward— « 
man  of  the  name  of  Qeorge  Diclaon  had  been  ap- 
pointed poll  clerk  by  the  returning  officer.  It  turned 
out  upon  inquiries  from  the  man  himself — and  he 
candidly  gave  an  account  of  himself — and  from 
inquiries  made  by  the  voters,  that  he  was  utterly 
incompetent  and  thoroughly  ignorant  of  his  duties. 
He  came  to  an  early  bnudcfast  provided  by  the 
mayor  in  the  morning,  before  they  went  down  to 
the  different  booths,  wiiich  opened  at  eight  o'clock. 
He  went  to  his  booth  about  seven  or  half -past,  and 
he  seemed  to  have  believed  it  was  not  his  bounden 
duty  to  take  down  every  vote  tendered,  but  to  take 
down  only  such  as  he  thought  from  time  to  time 
were  particularly  addressing  themselves  to  him.  In 
this  case  the  voters,  for  the  sake  of  convenience, 
were  all  provided  with  voting  cards.  The  number 
of  the  voter  on  the  register,  together  with  his  name^ 
are  placed  on  the  card  which  he  presents,  and  he  is 
bound  to  declare  with  his  voice  that  he  votes  for 
So-and-so.  Persons  came  in  that  way  and  pre- 
sented themselves  to  him.  He  took  their  cards,  put 
them  into  his  pocket,  and  never  entered  them  in  the 
poll  book.  He  got  into  a  very  confused  state,  and 
did  not  know  what  be  was  doing.  One  time  he  was 
sitting  at  one  portion  of  the  room  where  it  was 
almost  impossible  to  have  the  voters  come  close  up 
to  him.  That  was  pointed  out  to  him,  and  his 
position  changed  so  as  to  give  him  greater  facil^ 
to  see  the  voters  and  take  down  their  names.  The 
result  was  that  in  looking  over  the  polling  in  this 
particular  booth  it  was  found  there  were  altogetJier 
omitted  from  the  poll  books  ninety-three  votes.  An 
inquiry  was  set  on  foot  and  the  discovery  made  thst 
the  poll  clerk  thought  it  was  not  a  matter  for  him 
exclusively  to  attend  to ;  that  in  many  cases  where 
the  voter  called  out  '^  Vote  for  Greenall,*'  he  omitted 
to  put  it  down,  and  that  in  other  cases  his  head  was 
so  confused  that  he  got  hold  of  the  cards  and  put 
them  into  his  pocket.  These  were  the  facts  of  the 
case  with  regani  to  the  grievanoe  complained  of  1^ 
the  petitioners.  The  omission  was  not  confined 
entirely  to  Mr.  Greenall's  supporters,  but  some  votes 
for  Mr.  Bylands  were  left  off  in  the  same  way,  hot 
it  was  said  in  nothing  like  the  proportion  that  Mi; 
Greenall*s  supporters  were. 

Price,  Q.  C,  in  opening  the  case,  mentioned  these 
facts,  and  said  :  The  form  of  petition,  following  the 
words  of  the  Act,  is  not  directed  against  Mr. 
Bylands,  but  is  directed  against  the  retoming 
officer.  It  is  obliged  to  be  directed  against  Mm. 
I  say  at  once,  as  I  said  in  London  when  consulted 
about  the  matter,  that  your  duty  is  to  follow  the 
words  of  the  statute,  showing  that  the  poll  was  not 
properly  taken.  The  words  of  the  statute  ars 
''That  the  sheriff's  officer  shall  take  care  that  the 
poll  is  duly  and  indifferently  taken."  It  is  not 
intended  to  impute  personal  impropriety  or  personal 
partiality  in  the    matter,    but   that  in  Uie  di»- 
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charge  of  his  duties  he  did  not,  to  use  the  words 
of  the  statute,  "duly  and  indifferently  take  the 
poll."  That  was  the  form  which  I  believe  it  was 
absolutely  necessary  to  take  according  to  the  statute 
if  yon  wanted  to  make  the  returning  officer  the 
respondeat.  I  think  it  right  at  the  outset  to  call 
attention  to  the  particulars  because  they  were 
delivered  under  the  judge's  orders.  There  is  no 
question  of  personal  partiality  against  the  returning 
oiBoer,  but  it  is  that  he  did  not  "duly  and  indif- 
ferently take  the  poll/'  in  the  technical  sense  of  the 
wocd,  by  taking  care  that  every  voter  should  have 
proper  facilities  for  recording  his  vote.  I  should 
«l80  mention  to  your  Lordship  that  it  will  be 
shown  at  this  same  booth  that  the  deputy  return- 
ing officer  was  a  person  who  was  not  competent 
to  discharge  his  duties.  [Quotn.— It  is  not  in  the 
porticQlars.  Martin,  B-~Just  take  the  facts.] 
The  same  thing  took  place  at  other  booths.  There 
are  also  other  allegations  iA  this  petition,  because 
it  is  a  matter  of  very  considerable  importance 
whether  it  is  a  case  which,  in  consequence  of  the 
voters  not  having  been  allowed  to  exercise  a  consti- 
tutional right,  they  have  a  remedy  by  action  at  law, 
having  been  improperly  deprived  of  it  by  the  re- 
turning officer,  or  whether  the  proper  remedy 
would  be  to  declare  the  election  void  on  the  ground 
that  from  these  irregularities  the  poll  was  not  pro- 
perly taken.  Accordingly  your  Lordship  will  see  that 
some  part  of  the  prayer  of  this  petition  is  that  you 
should,  if  these  facts  are  found  correct,  declare  that 
the  election  was  void  in  this  sense :  that  it  was  so 
irregularly  conducted  that  due  facility  was  not 
afforded  to  the  constituency,  Or  a  free  opportunity 
given  of  recording  their  votes,  which  they  were 
entitled  to  have.  Another  view  was  this,  that  your 
Lordship  having  now,  as  part  of  the  election  tribunaL 
4dl  the  authority  of  a  committee  of  the  House  of 
Commons,  it  might  be  your  Lordship's  view  tliat 
the  proper  remedy  was  to  hear  evidence  upon 
these  rotes,  to  see  if  they  were  properly  tendered 
and  improperly  recorded,  and  then  add  them  to  the 

Soli  as  a  committee  of  the  House  of  Commons  would 
0  upon  a  scrutiny,  where  objections  were  made  to 
votes  as  having  been  votes  which  ought  not  to 
have  been  received  or  added,  and  which  may  be 
lejeeted  under  other  circumstances,  on  the  ground 
of  non-payment  of  rates.  You  know  on  a  scrutiny 
you  may  remedy  many  matters  which  before  the 
revising  barrister  may  have  been  passed  over  or 
decided,  and  set  his  judgment  right  if  it  could  be 
shown  that  he  had  improperly  excluded  a  man  from 
the  register.  These  are  the  two  views  I  have  taken 
in  this  question.  I  have  looked  into  the  authorities 
and  I  can  find  no  case  similar  to  the  present  in  the 
books  of  the  old  election  law — no  case  in  the  reports 
in  which  this  point  ever  seems  to  have  been  raised. 
All  the  cases  of  scrutiny  I  can  find  are  as  to  allega- 
tions of  bribery,  or  a  scrutiny  to  strike  off  bad  votes ; 
but  I  cannot  find  any  complaint,  or  any  void  elec- 
tion in  consequence  of  irregularity  of  the  poU, 
except  in  those  cases  where  there  has  been  a 
riot  and  the  election  could  not  be  carried  on. 
[Martin,  B.— Did  I  understand  one  case  you  have 
is  that  a  man  came,  and,  so  far  as  his  stantment  is 
concerned,  declared  his  intention  to  vote  for  Mr. 
Greenall,  and  that  it  was  not  written  down  by  the 
poll  clerk?]  Yes.  [Martin,  B. — What  does  the 
Act  of  Parliament  say?]  Your  Lordship  is  pro- 
bably aware  that  long  before  the  first  Reform  Bill 
was  passed  there  used  to  be  an  assessor,  who  was 
appointed  by  the  returning  officer.  Each  candidate 
had  a  memlMsr  of  the  Bar  who  could  put  questions 
to  the  voter,  which  were  argued  before  the  assessor, 
and  he  decided  whether  the  vote  was  good  or  bad. 
That  was  a  very  cumbrous  proceeding,  and  then 
came  the  Beform  Bill  and  the  appointment  of 
revising  barristers,  who  Dut  the  register  in  a  proper 


position.  The  list  was  conclusive  as  far  as  it  went, 
and  you  could  not  object  to  the  register  if  the  name 
was  upon  it,  but  certain  inquiries  are  permitted 
and  certain  oaths  taken.  The  6  Vict.  c.  18,  s.  81, 
states,  *^  that  in  all  elections  whatsoever  of  a  mem- 
ber or  members  to  serve  in  Parliament  no  inquiry 
shall  be  permitted  at  the  time  of  polling  as  to  the 
right  of  any  person  to  vote  except  only  as  follows, 
tluit  is  to  say,  that  the  returning  officer  or  his 
respective  deputy  shall,  if  required  on  behalf  of  any 
caiulidate,  put  to  any  voter  at  the  time  of  his  teu- 
dering  his  vote,  and  not  afterwards,  the  following 
questions,  or  either."  Therefore,  your  Lordship  sees 
all  the  man  has  to  do  in  coming  up  to  the  poU— of 
course  at  tbB  risk  of  indictment  in  case  of  persoii- 
ating  another — ^is  to  declare  that  he  is  So  and  So, 
and  having  handed  in  his  card  declare  for  whom  he 
votes.  [Martin,  B.— What  are  the  two  questions  ?] 
The  first  is,  '*  Are  you  the  same  person  whose  name 
appears  as  A.  B.  on  the  register  of  voters  now  ?" 
Secondly,  "Have  you  already  voted  here  or 
elsewhere  ?"  Therefore,  these  two  questions,  at  the 
request  of  either  candidate,  may  be  put,  and  the 
man  may  be  sworn,  and  is  liable  to  indictment. 
[Martin,  B.— Is  there  any  direction  as  to  how  the 
polling  is  to  be  taken  ?]  None  except  that.  There- 
fore I  take  it  the  portion  is  this :  the  voter  must 
go  and  present  himself  in  person  to  the  poll  cleric, 
tiie  proper  person  to  poll,  and  must  either  declare 
his  name,  or,  in  the  case  of  handing  in  a  votfaig 
card,  he  must  cnraUy  declare  for  whom  he  votes.  I 
shall  not  contend  that  it  will  do  for  him  to  throw 
down  his  card  and  walk  away.  There  is  no  statutory 
provision  as  to  what  is  a  due  tender  of  votes.  There 
was  an  old  case,  the  Southwark  case,  whidi  showed 
how  far  the  poll*clerk  was  responsible  for  the  noa- 
acceptance  of  votes  that  were  properly  tendered. 
We  shall  submit  that  these  votes  wer^  properly  ten- 
dered, and  that  they  were  omitted  to  be  recorded 
through  incompetency  on  the  part  of  the  poll-clerk. 
One  division  of  the  prayer  of  this  petition  may  be 
considered  by  your  Lordship,  and  upon  that  your 
Lordship  may  declare  the  whole  election  void ;  or, 
on  the  other  hand,  your  Lordship  may  take  the 
votes  that  were  left  off  for  Mr.  Greenall,  and  then 
cast  up  the  votes  that  were  given,  and  which  were 
improperly  omitted  to  be  recorded,  and  then  say  if 
it  did  not  put  Mr.  Greenall  in  a  majority,  and 
whether  your  Lordship  would  be  disposed  to  go  oa 
with  the  petition  on  the  grounds  of  bribery  and 
treating,  which  are  alleged  against  Mr.  Hylands ; 
and,  should  your  Lordship  take  that  course,  I 
shad  have  evidence  to  produce  on  that  point.  If,  on 
on  the  other  hand,  your  Lordship  should  consider 
that  other  votes  than  those  of  which  we  have 
not  evidence,  were  not  duly  recorded,  you  may 
declare  the  whole  election  void.  It  wa^  only 
on  inquiry  that  it  was  discovered  that  aome 
votes  for  Mr.  Rylands  were  unduly  omitted,  and 
therefore  your  Lordship  might  consider  it  was  a 
case  in  which  the  whole  thing  should  be  re-opened, 
and  that  there  should  be  a  fresh  election,  in  which 
the  two  candidates  should  stand  again  if  they  so 
think  fit.  According  to  the  statute  under  which 
your  Lordship  is  now  sitting,  by  the  53rd  section, 
where  an  undue  return  is  made,  and  a  candidate 
claims  the  seat,  it  may  be  declared  an  undue  return 
upon  a  petition  complaining  of  such  election  beibg 
an  improper  one.  My  friend  may  think  he  is 
entitled,  and  no  doubt  will  be  entitled,  to  open  out 
a  case  of  recrimination.  I  think,  ray  Lord,  I  cannot 
make  the  matter  more  intelligible  than  it  now  is. 
As  to  the  proper  method  of  taking  votes,  if  your 
Lordship  believes  that  an  improper  method  was 
taken  at  this  election,  then  the  whole  election  wUl 
be  void ;  if,  on  the  other  hand  you  say  that  Mr. ' 
Rylands'  hands  were  pure,  then  vour  Lordship  will 
have  to  hear  our  petition  again  a  t  Mi  Hy lasds.    The 
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mayor  was  the  returning  officer,  and  he  was  deemed 
the  respondent  under  the  5 let  section  of  the  Act. 

Mabtik,  B. — If  a  man  came  to  the  polling  booth 
and  declared  his  intention  of  voting  for  a  certain 
candidate,  and  his  vote  was  not  duly  taken,  then  he 
was  entitled  to  have  his  name  put  upon  the  polling 
book.  If  a  man  comes  forward,  and  tells  the  poU- 
derk  who  he  is  going  to  vote  for,  and  the  vote  is 
lost — and  it  may  turn  out  that  that  arose  in  a 
variety  of  instances — ^it  would  serve  to  show  that 
the  votes  of  the  dectors  were  not  duly  taken,  and 
the  result  may  follow  which  Mr.  Price  has  men- 
tioned. I  think  our  first  inquiry  should  be,  as  Mr. 
Price  suggests,  to  decide  whether  Mr.  Rylands  had 
a  fair  majority  of  the  votes  of  the  electors  of  War- 
rington. If  that  should  be  so  proved,  there  is  an 
end  of  the  question,  except  the  learned  counsel 
shows  that  on  ^e  part  of  Mr.  Greenall  votes  also 
were  thrown  away.  It  seems  to  me  there  was  no 
other  way  of  pro(Deeding. 

Price  again  referred  to  the  Southwark  case,  stating 
that  the  tender  of  a  vote,  in  order  to  be  made  avail- 
able, should  be  made  to  the  poU-clerk,  to  whom  the 
voter  must  declare  for  whom  he  intends  to  vote.  It 
was  a  question  of  fact. 

The  poll  books  were  here  put  in  evidence,  and 
some  formal  proceedings  admitted. 

As  to  the  proceedings  at  No.  1  booth,  several 
witnesses  who  were  voters  deposed  that  there  was  a 
great  crush  at  the  booth,  and  that  they  put  their 
tickets  before  the  poll  clerks,  but  afterwards  found 
they  had  not  been  entered. 

It  was  proposed  to  add  the  votes  which  it  was 
found  ou^t  to  have  been  recorded.  Mabtik,  B., 
said  that  he  understood  Mr.  Price  to  say  that  there 
was  no  precedent  for  doing  this. 

Price,—!  did  not  say  no  precedent  for  adding 
votes,  but  that  I  could  find  no  precedent  in  which 
there  had  been  an  election  petition  on  the  ground  of 
the  voters  not  being  able  to  poll  in  the  way  we 
allege  here.  [Mabtin,  B.— Do  I  understand  you 
there  is  no  precedent  in  the  law  records  where, 
owing  to  the  mistf^e  of  the  poll  clerk,  voters  were 
not  put  on  tibepoU,  and  where  thev  might  be  added  ?] 
There  is  no  such  precedent.  [^1ABTIK,  B.~I  shaU 
be  glad  to  hear  Mr.  Quain  if  he  has  an  objection  to 
offer.  It  seems  to  me  it  may  be  done.]  There  are 
nndpubted  precedents  of  adding  voters  to  the  poll 
where  there  has  been  a  proper  tender. 

(^in.— What  I  say  is,  there  is  no  precedent  for 
adding  a  vote  unless  it  has  been  duly  tendered. 
[Mabtin,  B. — Xou  don*t  dispute  that  if  a  vote  has 
been  duly  tendered  it  may  be  added  to  the  poll  ?] 
I  do  not,  if  in  your  Lordship's  judgment  such 
votes  have  been  duly  tendered.  [Mabtxk,  B. — ^That 
will  be  a  mere  matter  of  fact  for  me  to  decide.] 

Price, — I  alluded  yesterday  to  the  Southwark  case 
given  in  Mr.  Hey  wood's  Election  Law.  Serjeant 
Heywood  was,  as  your  Lordship  is  aware,  a  great 
authority  on  the  subject.  The  case,  although  not 
like  the  present,  was  one  in  which  it  was  very 
elaborately  argued  as  to  what  constituted  a  good 
tender,  and  tiie  result  was  that  where  it  was  found 
there  had  been  a  good  tender  the  committee  decided 
to  add  the  vote.  Rogers,  in  alluding  to  this,  says, 
**The  fact  whether  a  tender  is  or  is  not  good, 
must  always  depend  upon  the  evidence  in  the  par- 
ticular case."  I  shall  be  glad  to  draw  your  Lord- 
ship's attention  to  the  case  as  soon  as  I  get  it  from 
the  law  library  in  the  town. 

Mabtin  B.— Upon  this  matter  I  am  with  you ; 
my  opinion  conforms  to  what  you  have  argued  and 
contend  for,  therefore  it  is  not  necessary  for  me  to 
go  further  into  the  matter. 


Quain, — If  in  your  Lordship's  judgment  there  has 
been  a  proper  tender,  the  votes  may  be  added.  A 
tender,  in  order  to  be  available,  should  ^be  made  to 
the  poll-derk,  to  whom  the  voter  should  declare  for 
whom  he  intends  to  vote. 

Mabtin,  B.— That  is  a  question  of  fact  which  I 
must  decide  to  the  best  of  ray  ability  upon  the 
various  cases  which  come  before  me. 

Price.— That  was  my  opinion.  The  ground  I  took 
was  whether  the  fact  of  these  votes  not  having  been 
entered  the  election  was  not  void ;  and  secondly,  if 
your  Lordship  thought  it  was  not  a  void  election, 
then  we  contend  your  Lordship  has  power  to  add 
the  votes.  These  are  the  two  views  I  put — ^first, 
whether  your  Lordship  thinks  from  the  confusion 
which  existed,  increasing  to  a  certain  extent  to  riot 
in  anoUier  form,  the  election  was  void  by  reason  of 
the  voters  not  being  able  to  poll ;  or  if  it  does  not 
amount  to  that,  then  we  contend  your  Lordslup 
must  add  the  votes. 

Mabtin,  B.— Without  prejudicing  the  matter,  my 
impression  is  that  it  is  not  a  void  election,  and 
cannot  be  so  treated,  and  if  you  look  at  what 
Willes,  J.  says  in  the  lAchfidd  case,  it  bears  out  that 
view.  Here,  by  mere  accident,  without  fraud  on 
the  part  of  anybody,  it  so  happens  that  an  incom- 
petent person  was  appointed  poll  clerk  for  the 
purpose  of  receiving  votes,  and  partly  through  the 
acts  of  the  agents  of  Mr.  Greenall,  he  got  into  soch 
a  state  of  conf  nssion  that  the  votes  were  not  taken 
as  they  ought  to  have  been,  and  I  don't  think  I 
ought  to  avoid  the  election  on  that  account. 

Por  the  purpose  of  giving  a  sample  of  the  ten- 
dered votes,  the  evidence  of  John  Dewhurst  may 
be  taken.    He  said : 

I  am  a  sdiOolMaster,  and  a  voter  for  the  borongli.  On 
tlie  last  election  I  went  to  No.  1  booth  for  the  purpose  of 
voting.  I  was  about  the  fifth  that  voted.  Hr.  Lowe  wae 
sitting  in  the  middle,  Mr.  Dickaon  was  first.  I  gare  mj 
ourd  to  Mr.  Lowe.  thinTrine  he  was  the  poll-derk.  I  said 
I  voted  for  Mr.  OreenhaU.  They  were  all  writing.  I 
beliered  it  was  all  right.  After  that  I  went  into  the  booiai* 
and  was  there  for  an  hoar  or  two,  and  eaw  the  whole  of  the 
men  rote  whose  names  were  left  out.  I  never  heard  a  word 
of  it  until  next  morning  that  the  names  had  been  left  out. 
I  thought  Diokson  was  rather  oonfased,  and  he  told  ma  tiie 
pen  was  a  bad  one,  and  I  went  and  got  another.  The  caarda 
were  being  thrown  about  carelessly,  and  I  went  to  Mr. 
Lawrence  about  it,  and  he  said  the  cards  were  of  no  use. 
He  said,  however,  it  would  perhape  be  better  to  have  them 
brought  together,  and  a  basket  was  fetched,  and  for  aho«xt  a 
qnarter  of  an  hour  or  20  minutes  I  ooUected  the  cards.  Mr. 
Lawrence  was  talking  to  me  a  gpood  part  of  the  time.  I  was 
there  abont  nine  o'clock,  when  Mr.  iMckson  was  put  in  tixe 
centre.  There  were  two  or  three  eards  lying  under  his  ana 
at  the  time,  and  he  said,  "  Will  ^ou  find  them  ?"  I  looked 
for  them,  and  I  believe  Major  Pickmere  was  there,  and  we 
looked  over  the  burgees  roll,  and  the  names  were  entered. 

Mabtut,  B.— I  think  that  is  a  bad  tender.  The 
tender  must  be  to  the  poll  derk.  If  the  seventy- 
eight  others  are  to  give  the  same  evidence  I  am  of 
opinion  that  that  is  not  a  proper  tender  of  a  vote. 
People  must  take  care  to  ascertain  who  is  the  poU 
clerk  to  whom  the  vote  should  be  given.  They 
must  take  some  trouble  themselves  about  it. 

Price  then  summed  up  the  case.  His  first  con- 
tention was  that,  owing  to  the  confusion  that 
existed  in  this  department  of  No.  I  booth,  and  owing 
to  the  incompetency  of  the  person  appointed  by  the 
returning  officer,  the  votes  had  not  been  "  duly  and 
indifferently  taken."  Therefore,  it  was  a  void 
election.  Why  he  submitted  it  was  a  void  election 
was  that  because  those  men  who  had  an  undoubted 
right  to  exercise  their  privilege,  and  who  went  to 
this  booth  with  a  determination  to  do  so,  had  by  no 
act  of  their  own  been  deprived  of  that  privilege  by 
the  incompetency  of  the  person  appointed  to  take 
their  votes.  With  respect  to  the  deputy  returning 
officer,  who  saw  what  was  going  on,  it  was  his 
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bounden  duty  to  point  out  to  the  persons  who  came 
to  vote  the  person  whose  duty  it  was  to  record  the 
votes,  and  if  by  no  wrong  of  their  own  the  electors 
had  been  prevented  from  exercising  tiieir  franchise 
freely  and  indifferently,  and  were  afterwards  asto- 
nished at  the  discovery  tiiat  they  were  entirely  un- 
represented so  far  as  the  candidate  of  their  choice 
was  concerned,  it  was  just  such  a  case  as  if  they 
had  been  prevented  from  voting  by  any  other  cause. 
He  drew  his  Lordship's  attention  to  a  case  in  which 
the  poll  was  closed  in  consequence  of  a  disturbance 
'which  occurred  only  a  few  minutes  before  the  proper 
hour,  whereby  one  elector  was  prevented  from  re- 
cording his  vote,  and  in  which  case  the  election  was 
held  to  be  void,  although  the  majority  was  only 
six,  and  it  was  not  pretended  to  be  shown  that  any 
other  voter  was  prepared  to  tender  his  vote.    That 
was  the  principle  upon  which  this  case  should  be 
decided.    It  was  not  a  mere  question  of  putting  Mr. 
Greenall  in  a  majority ;  that  was  merely  added  as 
an  addendum  to  the  petition.    The  real  grievance 
of  which  the  petitioners  complained  was  that  this 
was  a  void  election.    The  natural  thing,  he  sub- 
mitted, was  not  for  the  voter  to  ask  for  the  poll 
clerk,  but  for  the  poll  clerk  to  announce  himself,  or 
the  deputy  returning  officer,  whose  duty  it  was  to 
give  every  facility  to  the  voters  for  the  exercise 
of   the   franchise.    The   returning  officer's  duty, 
beyond  all  question,  was  to  take  care,  as   each 
voter  came  up, '  that  he  was  before  the  proper  per- 
son.   If  the  returning  officer  saw  a  man  coming  up 
and  that  he  did  not  place  his  card  before  the  proper 
person,  there  was  not  that  free  opportunity  given  to 
the  elector  to  exercise  the  privilege  to  which  he 
was   entitled.    The  voter  had  a  right  of  action 
against  the  returning  officer,  therefore  the  constitu- 
tion had  recognised  this  as  a  high  privilege.  Under 
the  circumstances,  this  election  was  conducted,  so 
far  as  this  particular  booth  was  concerned,  in  such 
a  state  of  confusion  and  disturbance  as  to  entitle 
his  Lordship  to  declare  it  void.    Mr.  Dickson  was 
so  incompetent  for  the  office  he  held,  that  even  if 
every  vote  had  been  tendered  to  him  he  would  not 
have  been  the  proper  person  to  have  received  them. 
Were  the  voters  to  suffer  for  that  ?    It  was  per- 
fectly obvious   if   he   was '  not  competent  there 
was  no  wrong  on  the  part  of  the  electors,  who 
went   to  the  booth  with  the  fullest  intention  of 
giving   their   votes    to   the   right   man.     Under 
those  circumstances  he  submitted  that  his  Lord- 
ship   would   say   this   was   a  void  election,  and 
that  although  he  might  say  that  in   some  cases 
the   tender   was    not    a   good   one,  it   was   not 
through  the  fault  of  the  voters,  but  through  the 
fault  of  the  returning-officer.    Should  his  Lordship 
however,  differ  from  him  in  that  view,  perhaps  he 
would  grant  him  a  case  upon  iL   [Mabtin,  B. — No, 
no.    A  great  deal  of  expense  is  incurred  in  these 
cases,  which  is  useless.    It  is  a  question  of  fact,  and 
not  of  law  at  all.]    With  regard  to  whether  there 
was  a  good  tender,  a  certain  class  did  give  a  good 
tender,  and  the  question  then  comes  whether  there 
is  a  sufficient  number  to  turn  the  majority,  and  I 
don*t  think  there  is.     [Mabtin,  B.—- I  think  this 
morning  you  have  proved  four   good   votes,  one 
doubtful,  and  three  bad.    I  have  this  morning  been 
applying  my  mind  to  the   question  of  amending 
the  return,  and  whether  Mr.  Greenall  has  a  suf- 
ficient number  to  turn  the  election.]     There  is  no 
prescribed  form  of  tender  by  statute  anywhere.   He 
had  searched  into  the  oldest  treatises,  and  there  was 
nothing  prescribed  as  to  what  was  a  good  tender. 
If  his  Lordship  said  he  was  perfectly  satisfied  that 
the  poll-clerk  could  not  hear  what  the  voters  said, 
even  if  he  had  been  the  best  man  in  the  world 
appointed  to  that   office,  then   he  (/Vice)  should 
not  be  able  to  contend  that  was  a  good   tender. 
But  it  could  be  shown  that  Dewhurst  and  that 


class  of  voters  spoke  in  a  deliberate  and  loud  tone, 
that  they  tender^  in  their  card  to  Mr.  Lowe,  who 
was  one  of  the  candidate's  representatives,  that  the 
name  was  called  out,  and  that  therefore  it  was  as 
good  a  tender  in  law  as  they  could  possibly  have. 
It  would  to  a  great  extent  be  laying  down  a  new 
law  to  say  that  the  polling-clerk,  if  he  were  a  good 
man,  having  the  fullest  opportunity  of  seeing  the 
voter  and  hearing  him  say  for  whom  he  voted,  was 
to  go  over  and  ask  the  elector  for  whom  he  wished 
to  vote.  It  was  not  necessary  under  such  circum- 
stances for  the  voter  to  say,  *^  Mr.  Dickson,  I  tender 
you  my  vote  for  Mr.  So-and-So."  There  was  no 
evidence  that  any  one  of  those  men  so  mumbled  his 
name  that  he  could  not  be  understood,  or  that  he 
threw  down  his  card,  and  did  not  speak. 

Mabtin,  B.— I  am  most  clearly  of  opinion 
that  upon  the  evidence  before  me  this  is  not  a 
void  election.  I  do  not  think  it  signifies  much 
whether  I  am  to  decide  upon  the  petition  of  the 
voters.  I  understand  there  was  a  petition  also 
from  Mr.  GreenalL 

Price.— No,  my  lord,  none. 

Mabtin,  B.— I  am  clearly  of  opinien  this  is  not  a 
void  Section.     What  really  did  occur  was  this. 
There  is  no  fraud  whatever  imputed  to  anyone.    A 
man  was  appointed  to  be  poll  clerk  upon  tiie  resig- 
nation of  another  man  who  was  deemed  to  be  fit. 
The  gentleman  who  was  first  examined  did  select 
Mr.  Dickson,  and  it  is  perfectly  clear  it  is  as  honest 
a  selection  as  ever  was  made.    He  had  the  belief  at 
the  time  that  Dickson  was  a  proper  and  fit  person 
to  take  this  poll,  and  he  went  there  and  took  hia 
seat  in  the  booth,  not,  perhaps,  in  the  usual  seat, 
and  it  was  easily  accounted  for  by  Mr.  Harrison 
going  and  removing  him  from  the  corner  where  he 
was  to  the  middle,  which  was  probably  a  better 
place,  and  then  it  is  stated  by  Mr.  Price  that  it 
was  entirely  the  fault  of  this  man.    This  petition 
was  on  bciialf  of  those  voters,  and  stated  that 
the    poll    was    not    properly    taken,    but    that 
is  not  a  correct  statement  of  fact.    The  truth 
is  that  the  persons  doing  wrong— if  you  can  call 
it    wrongs  were    persons   rushing   up    to    give 
their  votes.    Instead  of  going  steadily  there  they 
rushed  down,  holding  np  their  tickets  for  him  to 
take  in  large  numbers,  and  thrusting  them  on  the 
book  which  he  had  belfore  him.    The  ticket  is  no 
means  of  voting  at  all.    The  ticket  is  merely  given 
to  a  person  to  enable  him  to  vote  with  greater  ease, 
but  it  has  nothing  to  do  with  voting.    Properly 
speaking,  the  poll  clerk  has  nothing  to  do  with  the 
tickets.    He  takes  from  the  mouth  of  the  man  the 
name  of  the  candidate  for  whom  he  votes,  and  the 
number  he  is  on  the  register  of  voters ;  and  to  say 
that  the  omission  in  this  case  was  the  fault  of  this 
unhappy  man  is  entirely  wrong.    It  was  as  much  the 
fault  of  those  persons  crowding  up  and  presenting 
those  tickets  in  a  disorderly  manner,  thus  preventing 
him  taking  them  one  by  one,  as  he  ought  to  have 
done,  t  say  nothing  with  regard  to  the  gentlemen  who 
were  there,  neitiier  to  Mr.  Lowe  nor  to  any  other 
gentleman  who  was  there,  but  Mr.  Lowe  ought 
never  to  have  taken  a  ticket  from  a  man.    The  poll- 
clerk  was  the  man  who  had  to  attend  to  the  voters ; 
but  I  do  not  suppose  for  a  moment  that  Mr.  Lowe 
meant  anything  wrong ;  but  it  was  Mr.  Lowe,  and 
the  gentlemen  who  were  with  him,  and  the  voters 
themselves  as  well  as  Mr.  Dickson  who  were  parties 
to  this  irregularity,  which  has  unfortunately  placed 
them  in  this  position.    In  the  next  place,  as  to  the 
election  being  void.  It  could  not  be  expected  that  the 
votes  of  4000  persons  should  be  set  aside  simply 
because  the  votes  of  three  or  four  had  not  been 
taken,    pturtly  owing    to    their    own   negligenoe* 
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It  could  not  be  expected  that  the  whole  of 
the  rest  of  the  borough  should  be  put  to  the 
expense'  of  a  new  election,  and  the  whole  thing 
rendered  null  and  void.  I  adhere  to  eyery  word  said 
by  Willes,  J.  in  the  Lichfield  case,  when  he  said 
that  before  a  judge  upsets  an  election  he  ought  to  be 
Batisfied  b^ond  all  manner  of  doubt  that  the  elec- 
tion was  thoroughly  void.  The  return  of  a  member 
is  a  serious  matter,  and  I  am  clearly  of  opinion  that 
in  this  case,  instead  of  doing  justice,  I  should 
be  doing  the  grossest  possible  injustice  if  I  were  to 
Bet  aside  this  election.  I  regret  that  the  votes  of 
the  persons  were  not  taken  at  the  poll,  but  that  is 
no  reason  why  I  should  be  expected  to  lay  down  a 
precedent  that  because  of  the  bustle  and  confusion 
which  took  place  at  one  of  the  polling  booths  in  the 
morning,  and  two  or  three  yotes  were  not  recorded 
in  consequence,  it  should  therefore  upset  the 
whole  election.  If  Mr.  Price's  argument  is  correct, 
that  they  were  prevented  from  polling  notwith- 
standing that  the  other  candidate  had  got  the 
majority  of  hundreds,  perhaps  thousands,  it 
would  be  a  monstrous  thing  that  the  whole 
election  should  be  void,  and  it  would  be  an  absurd 
and  ridiculous  decision  to  which  I  would  not  be  a 
party.  Mr.  Dewhurst's  evidence  is  no  doubt  quite 
true,  but  it  is  enacted  that  the  poll  clerk  take  the 
poll,  and  in  a  subsequent  part  of  the  Act,  that  the 

Soil  books  are  to  !:«  sealed,  and  by  him  publicly 
elivered  to  the  returning  officer.    It  is  therefore 
perfectly  clear  that  the   poll  clerk  having  been 
appointed  by  the  mayor  as  returning  officer,  it  is  the 
duty  of  a  person  going  to  tender  his  vote  to  ascer- 
tain who  is  the  right  person  to  accept  it,  and  if 
there  is  any  mistake  or  error,  to  complain  to  the 
depaty  returning  officer  who  is  standing  by,  in  the 
room.    It  would  also  open  up  a  wide  field  for  fraud. 
I  do  not  say  there  is  any  fraud  in  this  case,  but  look 
what  might  be  done  if  a  person  were  allowed  to 
stand  in  a  booth  and  take  the  card  from  a  voter  and 
give  that  to  the  clerk.    It  is  plain  that  the  Act  of 
Farliament  means  that  it  is  to  the  clerk  whom  the 
letuming  officer  has  appointed  to  take  the  poll  that 
the  communication  for  whom  the  voter  will  vote 
must  be  made,  and  that  that  communication  must 
not  be  made  to  anv  other  person.    And  as  to  saying 
it  might  be  said  loud  enough  for  others  to  hear,  I 
have  no  doubt  about  that,  but  there  would    be 
twenty  to  fifty  people  talking  at  the  time,  and  it 
would  be  a  mest  impnqwr  thing  to  say  that  a 
communication  made  to  any  person  in  the  booth 
should  be  considered  a  legal  tender.  I  am  of  opinion 
that  Mr.  Dewhurst's  vote  was  badly  tendered,  and  I 
am  certain  that  the  election  is  not  a  void  election 
b^  reason  of  what  took  place  between  eight  and 
nme  o'clock  that  morning.  Therefore,  so  far  as  that 
is  concerned,  you  have  my  decision.    I  will  go  on 
and   take   the  scrutiny  to  any  extent  you  may 
think  fit. 

The  scrutiny,  however,  was  abandoned. 

}  'Agents  for  the  petitioner,  Spoffarth ;  Beaumont  and 
Davies. 

Agents  for  the  respondent,  Bkdr  and  Chorhon, 
of  Manchester;  and  Moore,  of  Warrington,  with 
Wi/att  and  Hosk^,  of  London,  Parliamentary 
agents. 


CHELTENHAM  ELECTION   PETITION. 
jFe6.  8,  9,  cmd  10, 1869. 

(Before  Mastik,  B.) 

Intimidation  —  Empioyment  of  pugilists  —  Corrupt 
pavment  of  rates  —  Proof  of  petitioner's  case  — 
Ifonsuiu 

The  petitioner  must  prove  his  case  by  direct  evidence,  and 
cannot  rdy  upon  something  which  he  may  extract  from 
a  witness  in  cross-ezamination.  Failing  to  do  this  he 
may  be  decdt  with  as  if  nonsuited. 

Violence  and  intimidation  to  avoid  an  election  must  be 
brought  to  bear  on  the  voters  generally,  and  must  be  of 
such  a  nature  as  would  induce  men  oj  ordinary  nerve  and 
courage  to  abstain  from  exercising  their  nght  to  vote* 

It  being  proved  by  the  evidence  of  pugilists  that  they 
were  hired  to  come  into  the  town  before  the  day  of 
polling,  and  that  before  that  day  they  assaulted  two  or 
three  persons  who  were  not  voters : 

Held,  to  be  no  evidence  of  intimidation  or  molenee  fo 
avoid  the  election. 

If  there  were  any  evidence  of  violence  at  an  election^  the 
fad  that  puguists  were  introduced  into  the  town  wndd 
be  evidence  to  show  that  such  violence  did  exist. 

If  a  man  who  is  an  agent  of  a  candidate  discovers  a 
voter  who  is  out  of  work  and  in  distressed  cireum^ 
stances  and  promises  to  get  him  some  employment^  it 
must  be  dearly  shown  that  he  did  so  wiA  a  corrupt 
intention  and  not  from  motives  qf  pity,  in  order  to 
bring  the  act  within  the  2nd  section. 

Allegations  of  bribery  by  offer  of  employment  should  be 
omitted  from  petitions  unless  they  can  be  made  out 
beyond  ail  doubt ;  no  evidence  being  more  unsatisfactory 
than  that  given  by  two  people  of  a  conversation  whiA 
they  had,  and  the  object  of  which  was  never  carried 
out. 

The  rates  of  several  voters  were  paid  by  some  one ;  and 
in  one  of  the  envelopes  addressed  to  one  of  these  voters 
on  the  subject  of  his  rates  was  an  election  card  of  the 
respondent : 

Held,  that  this  was  no  evidence  whatever  that  the  rate  in 
question  had  been  paid  by  the  respondent  or  his  agenU. 

The  introduction  of  roughs  into  a  town  is  not  onfy  a 
wrongful  act,  but  calculated,  in  the  event  of  a  petition, 
to  prove  injurious  to  the  candidate  Jor  whom  thof  were 
employed 

This  was  a  petition  presented  by  Mr.  Graidner 

against  the  return  of  Mr.  Samuelson.    It  was  as 

follows : — 

In  tbo  Common  Pleas. 

Thx  Pija.iAMxirTABT  Elbctiohs  Act  1868. 
Election  for  the  borough  of  Cheltenham,  holden  on  the  17th 

yoY.iaes. 

THE  PETITION 

Of  Jamee  Tynte  Agg  Qavdner,  of  Cheltenham,  in  the  oomsAg 

of  Glouoeater,  £8qaire,  whose  name  ia  aabscribed* 

1.  Yonr  petitioner,  James  Tynte  AggOaidner,  ia  a  person 
who  was  a  candidate  at  the  abore  election. 

2.  And  your  petitioner  states  tliat  the  election  was  holden 
on  the  17th  Not.  1868,  when  youx  petitioner  and  Henry 
Bemhard  Samuelson,  Esq^^  were  candidates,  and  the  retnxik. 
ing  officer  has  returned  Henzy  Bemhard  Samuelson,  Esq., 
asDeing  duly  elected. 

3.  And  youx  petitioneT  says  that  the  said  Henry  Bernhftrd 
Samuelson.  Esq.,  was,  by  his  agentsand others  on  his  behalf 
guiltv  of  Dribe]^  at  and  in  connection  with  the  above 
election. 

4.  And  your  petitioner  says  that  the  said  Henzy  Bendiaid 
Samu^son,  Esq.,  was,  by  his  agents  Mid  others  on  his 
behalf,  guilty  ox  treating  at  and  in  connection  with  the  said 
election. 

5.  And  your  petxtioncrflayB  that  the  said  Heniy  BenhavA 
Samuelson.  Esq.,  was,  by  his  agents  and  others  on  his 
behalf,  guilty  of  undue  influence  at  and  in  connection  with 
the  a1x>Te  election. 

Wherefore  your  petitioner  prays  that  it  may  be  deter- 
mined that  the  said  Henry  Bembacd  Samuelson, 
Esq.,  was  not  duly  elected  orxetumed,  sad  that  the 
election  was  void. 
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And  your  petitioner fuxtherprayn  that  it  may  be  ordered 
that  Buch  oosta,  charoaa,  and  ezpeDMs  of  and  inei- 
deatal  to  the  preaentation  of  this  petition,  and  to  the 
proceeding  consequent  thereon,  aa  the  petitioner 
wonld  otherwise  he  liable  to  pay  and  provide  for,  shaU 
be  paid  and  proyided  for  by  the  respondent. 

(Sgued)  J.  T.  Aoa  Q^xdhvu, 

Huddleston,  Q.  C.  and  Edward  Clarke  supported 
the  petition ;  and 

Sargood,  Serjt,  Chandos  Leigh,  and  Fallon  appeared 
for  the  respondent. 

HuddHeston,  Q.  C.  opened  to  the  effect  that  he 
Aould  be  able  to  prove  direct  bribery,  and  that  the 
fltrongest  point  in  the  case  was  undue  influence.  In 
this  case  there  was  a  general  intimidation  by  means 
of  actual  Tiolence,  or  threats  of  violence,  on  those 
who  were  about  to  vote,  amounting  to  a  general 
interference  with  the  right  of  voting ;  an  allegation 
which  he  believed  had  not  before  been  relied  on  in 
Sogland,  although  it  was  the  main  feature  of  the 
Drogheda  case  in  Ireland.  The  allegation  was  made 
under  the  5th  section  of  the  Corrupt  Practices  Act, 
which,  he  said,  made  any  person  making  use  of, 
or  threatening  to  make  use  of  violence  to  influence 
Votes,  amenable  to  the  Act,  and  any  election  at 
which  such  means  were  used  with  the  knowledge  of 
the  candidate  a  void  one.  His  Lordship  would  be 
aware  that  formerly  practices  such  as  these  only 
fisqualifled  the  election  when  they  were  shown  to 
have  affected  the  result,  but  it  was  now  provided 
that  undue  influence  should  be  of  itself  an  offence 
which  would  void  an  election.  Where  the  free  act  of 
the  voter  was  interfered  with,  and  violence  resorted 
to  to  influence  or  impede  voters,  it  made  the  election 
void.  Some  person,  it  appeared,  just  before  the 
election,  went  over,  on  the  part  of  the  Liberals,  to 
Birmingham,  and  engaged  the  services  of  well- 
known  pugilists;  they  were  met  by  Mr.  Alfred 
Boodle,  a  solicitor  and  paid  agent,  and  Mr.  Dowle, 
a  canvasser,  and  taken  in  a  fly  to  the  Trafalgar, 
where  they  were  lodged  until  the  day  of  election. 
On  the  next  day  twelve  more  arrived,  and  there 
were  therefore  about  twenty  in  all.  As  they  were 
not  very  comfortable,  diroctions  were  given  to 
Mr.  Lenthall,  who  provided  them  idl  with 
rugs  and  mufflers,  to  keep  them  warm,  this 
being  done,  as  he  believed,  at  the  instance  of 
Kr.  Chesshyre,  the  respondent's  legal  agent.  To 
these  pugilists  were  introduced  all  the  members 
of  the  committee,  that  they  might  be  made 
familiar  with  the  partisans  of  Mr.  Samuelson.  They 
were  taken  out  into  l^e  town  on  Saturday,  and 
incited  to  acts  of  violence.  On  the  Sunday  Mr. 
Gardner  having  had  some  information  respecting  a 
probable  attack,  engaged  the  services  of  Mr.  Field, 
the  detective,  and  that  officer  having  got  hold  of  a 
man  named  Cookey,  it  was  discovered  that  he  had 
been  incited  to  assault  Conservatives.  He  engaged  in 
a  row,  and  afterwards  received  from  Mr.  A.  Boodle  a 
sovereign  on  account  of  6L  which  was  promised  him 
for  his  services^  On  the  day  of  nomination  they 
met  and  cheered  Mr.  Samuelson  and  howled  at 
Mr.  Gardner.  On  the  day  of  election  they  were, 
tdth  other  roughs,  ordered  to  afford  free  fa(nlity  to 
the  Yellows,  but  to  oppose  by  force  and  violence 
such  Blues  as  should  come  up  to  vote.  This  it  would 
be  shown  was  paid  for  by  Mr.  Chesshyre,  and  in  tiie 
end  t*hey  received  80/.  and  were  sent  back  to 
Birmingham.  It  would  also  be  proved  that  there 
bad  been  a  corrupt  payment  of  rates.  Mr.  Samuel- 
ton  had  canvassed  the  town  long  prior  to  the  time 
for  the  payment  of  the  rates,  and  therefore  had  a 
diance  of  knowing  how  the  ratepayers  were 
inclined  to  vote.  In  some  cases  they  were  on  the 
renter  as  voters  and  in  others  were  newly  enfran- 
chised, but  were  equally  entitled  to  pay.  Some  of 
them  receiTed  an  envelope,  to  the  number  of  80 


or  100,  in  which  was  a  receipt  for  their  rates,  and 
also  a  green  card  on  which  was  written  ''John 
Baughan,"  and  "  T.  R.,**  presumed  to  be  the  name 
of  Thomas  Ryder.  A  man  named  Moulder  was  one 
of  those  who  were  so  dealt  with,  and  also  a  man 
named  Cook,  who  took  it  to  Mr.  Chesshyre,  who 
threw  the  envelope  into  the  Are  when  asked  by  him 
what  it  all  meant.  Now  he  apprehended  that  these 
payments  were  corruptly  made,  and  he  believed  the 
evidence  would  prove  what  he  had  asserted,  and 
that  the  act  was  bribery  within  the  meaning  of  the 
Act  of  Parliament,  and  being  done  on  behalf  of 
the  sitting  member  would  invaEdate  the  seat. 

A  sample  of  the  evidence  in  support  of  the  alle- 
gation of  undue  influence  is  given  by  the  first 
witness,  William  Cookey.    He  said : 

On  Monday  (nomination  day)  we  went  to  the  hnstings. 
and  in  the  afternoon  got  a  gorerelgn  each.  We  were  told 
to  make  a  vow  against  Qaednm  and  cheer  Samuelson,  and 
we  did  BO.  After  the  namination,  oamijagtrom  the  *'giand 
stand  thing,"  I  and  others  carried  Mr.  Samnelaon  to  his 
hotel.  In  we  evening  we  went  out  again  about  fifty  strong, 
under  the  command  of  Boodle,  Lenthall,  and  ol^rs.  We  were 
oat  very  late.  At  least  Are  hours.  Boodle  told  us  if  we 
saw  any  Blues  saying  anything  we  were  to  answer  and  taQ 
them  we  were  for  Samuelson.  On  Tuesday  morning  I  saw 
Chesshyre  and  Dowle  before  going  out.  Th^y  told  aa  to  go 
in  parties  to  the  diif erent  booths.  We  objected  and  went 
in  one  lot.  When  we  did  so  we  were  told  to  keep  a  dear 
way  for  the  Yellows,  and  let  them  oome  up,  and  if  we  saw 
any  Blues  whom  we  could  persuade  (laughter),  we  were  to 
try  and  get  them  to  vote  for  Samuelson.  Cheiihyre  said  he 
would  make  na  a  handsome  present  if  we  got  ICr.  aaannelfloiL 
returned.  We  had  a  lot  of  chaff,  and  if  we  saw  a  Blue 
with  a  smile  and  in  a  good  humour  we  tride  to  ''per- 
suade" them  to  vote  for  the  Liberal,  saying  "Vote  for 
Samuekon,  it  win  do  good  for  your  cftdldren,"  and  coaxed 
them  aa  well  aa  we  could.  If  th^  did  not  we  jostled  thoaa 
and  hit  them,  on  the  top  of  tiie  hat,  and  shoved  them  into 
the  polling  booth  to  vote  for  the  Yellow.  After  the  declara- 
tion of  the  poll  I  saw  Hr.  Chesshyre,  and  asked  for  2011., 
wldch  he  gore. 

Mr.  Packwood,  the  solicitor  and  paid  agent  of  the 
petitioner,  said: 

Several  times  during  the  canvass  I  was  materially  inter- 
fered with  both  when  with  Mr.  Gardner  and  his  friends. 
They  endeavoured  to  praveat  ua  calling  on  voters.  That 
himpened  several  times.  The  system  began  a  fortnight 
before  the  election.  I  imagine  that  watchers  were  emuloyed 
before  I  was  molested,  but  I  had  no  occasion  for  their  ser- 
vices until  about  the  time  I  stated.  On  the  Monday  ni^ht 
of  the  nomination  I  had  speoial  waticherB  out  to  see  that 
none  of  our  voters  were  carried  off,  and  between  two  and 
three  o'clock  in  the  morning  I  considered  it  my  duty  to  go 
round  the  East  Ward  to  see  if  the  vratchers  were  at  their 
post.  I  went  into  Jersey-street  and  saw  a  mob  outside  the 
house  of  a  Conserrative  non-vot^r.  I  was  forcibly  taken  by 
the  arms  to  Mr.  Samuelaon's  central  committee  room  at 
the  Trafalew.  They  threatened  to  lock  me  up  during  the 
whole  of  the  polling  day. 

On  the  subject  of  payment  of  rates  a  witness 
named  Moulder  said  that  before  July  he  received  a 
notice  from  Mr.  Chesshyre  saying  that  his  rate* 
were  not  paid,  and  he  would  lose  his  vote.  Before 
the  20th  July  a  man  named  Pngh  called,  and  said 
he  came  from  Mr.  Chesshyre  to  say  the  rate  would 
be  paid,  and  the  receipt  should  be  sent  in  due 
course.  Witness  did  not  pay  the  rate  himself,  but 
afterwards  received  the  rate  as  Pugh  had  promised. 

The  other  evidence  was  weaker  than  this. 

The  allegation  of  treating  was  withdrawn. 

Sargoodj  Serjt.  for  the  defence  said  that,  with 
regard  to  the  undue  influence,  only  the  name  of  one 
person  was  given  in  the  particulars,  and  the  name 
of  that  one  person  had  not  been  once  named  during 
the  two  days'  inquiry,  but  it  was  sought  under  that 
one  sllegation  to  introduoe  a  general  charge  of 
rioting-  snd  intiaiidatifin.  He  could  not  tell  what 
his  Lordriiip's  opinion  was,  but  he  thought  it  unfair 
that  it  should  have  been  attempted  to  be  alleged 
under  this  one  single  case  that  the  whole  had 
been  intimidated. 

At  the  conclusion  of  the  learned  Serjeant's  opening, 
Mabtin,  B.  said:-— There  is   not  anything  to 
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answer  now,  and  my  only  doubt  is,  whether  it  is 
right  just  now  for  me  to  say  so.  From  what  has 
been  said  it  appears  that  Mr.  Chesshyre  is  not  only 
election  agent  but  registration  agent,  and  on  this 
point  I  am  inclined  (subject  to  anything  Mr.  Hud- 
dleston  may  say),  to  give  what  at  Nisi  Prius  would 
be  similar  to  a  nonsuit. 

Huddieston  said,  of  course  this  would  depend  on 
what  he  got  out  of  Mr.  Chesshyre  on  cross-examina- 
tion. 

Martin,  B.~No.  The  petitioner  must  prove  his 
case  by  direct  evidence.  If  you  are  going  to  get 
anything  of  this  kind  out  of  Mr.  Chesshyre,  you 
onght  to  call  him. 

Sargood,  Serjt.  said  that,  in  the  allegations  of 
undue  influence  he  should  be  prepared  to  submit  to 
his  Lordship  that  the  cases  brought  forward  under 
this  head  did  not  come  within  the  four  comers  of 
this  petition. 

Mabtin,  B.  said  his  present  impression  was  to 
the  same  effect. 

.  Sargoodf  Serjt.  said,  that  being  so,  he  would  not 
offer  anv  further  observation,  but  proceed  at  once 
to  call  the  election  agent,  Mr.  Chesshyre. 

Mr.  Chesshyre  said  that  the  roughs  were  brought 
into  the  town  for  defence,  not  for  aggression. 
Counsel  having  summed  up  and  replied, 

Martin,  B.  said : — This  is  the  petition  of  Mr. 
Gkirdner,  who  prays  that  the  election  and  return  of 
Mr.  Samnelson  shall  be  declared  void,  and  that  upon 
three  grounds.  The  first  of  these  three  grounds  is 
that  he  was,  by  his  agents  and  others  on  his  behalf, 
guilty  of  bribery,  and  this  is  founded  upon  the  43rd 
section  of  the  Act  of  Parliament  under  which  I  sit, 
which  renders  a  candidate  guilty  of  bribery  inca- 
pable of  sitting  in  Parliament,  and  subjects  him  to 
very  severe  disabilities.  The  second  ground  is  that 
he  was  guilty  of  treating,  but  there  has  been  no 
evidence  whatever  of  any  treating  having  been 
carried  out  at  the  election  by  any  party,  and  I  must 
say  it  is  most  creditable  to  those  classes  of  the 
electors  of  this  town  who  have  lately  b^n  admitted 
to  the  franchise  that  such  should  bo  the  case.  I 
have  tried  two  petitions  previous  to  this  in  which 
the  state  of  affairs  has  been  very  •different,  and  it 
is  scarcely  possible  to  conceive  the  extent  to 
which  treating  was  carried  out  in  two  of  the 
large  towns  of  this  kingdom.    Almost  all  of  the 

Sublic-houses  of  those  towns  were  thrown  open, 
a  one— Norwich— the  amount  of  drinking  was 
really  shocking,  and  men  went  up  to  vote  so 
drunk  that  they  could  scarcely  spei^,  and  in 
some  cases  they  did  not  know  the  name  of  the 
candidate  for  whom  they  were  about  to  vote.  In 
the  other  case— Bradford — it  was  proved  that  on 
one  side  there  were  upwards  of  a  hundred  public- 
houses  thrown  open,  in  the  sense  that  the  persons 
who  went  there  got  any  drink  they  liked  at  the  sole 
discretion  of  the  landlord  or  landlady,  and  the  only 
check  put  upon  them  was  that  the  landlord  was 
desired  to  give  the  drink  in  reason,  and  not  to  give 
it  in  excess.  It  is,  then,  most  creditable  to  the 
newly-enfranchised  voteM  of  this  town  that  they 
do  not  want  beer  or  any  other  drink  given  for  their 
votes.  I  cannot  forbear  saying  that  much.  The 
next  and  third  groimd  of  objection  to  Mr.  Samuel- 
son's  return  is  that  he  was  guilty  of  exercising 
undue  influence  in  connection  with  the  election,  and 
in  my  judgment  that  is  a  charge  that  he  was  guilty 
of  the  exercise  of  undue  influence  under  the  5tii  sec- 
tion of  the  Act  of  Parliament  (17  &  18  Vict.  c.  102). 
If  I  were  to  declare  the  election  void  for  that  I 
should  impose  upon  him,  by  virtue  of  the  Act  under 


which  I  sit,  the  penalty  of  being  incapable  of  being 
returned  to  represent  this  town  during  the  con- 
tinuance of  the  present  Parliament.  My  own 
impression  is  that  tne  evidence  upon  this  point  does 
not  at  all  come  within  this  section,  which  is  directed 
to  individual  voter  or  voters.  At  least,  that  is  mj 
impression,  and  if  it  were  necessary  for  me  to  decide 
with  regard  to  this  5th  section  alone  I  would  reserve 
a  case  for  the  Court  of  Common  Pleas.  But  I  am 
clearly  of  opinion  that  the  evidence  of  violence  and 
force  in  the  case  does  not  at  idl  amount  to  what  ia 
necessary  to  render  this  election  void.  I  intimated  as 
much  on  Monday,  and  I  am  of  the  same  opinion 
still,  and  when  I  come  to  call  attention  to  the  evi* 
dence  it  will  be  seen  that  it  is  altogether  insufficient 
for  the  purpose.  There  have  been  no  individual 
voter  or  voters  at  all  mentioned  or  alluded  to  in 
connection  with  this  charge.  There  is  not  a  single 
man  being  a  voter  who  voted  for  Mr.  Gardner,  who 
has  proved  that  the  slightest  impediment  or  obstacle 
was  thrown  in  the  way  of  his  giving  his  vote.  No 
one  in  this  town  has  been  called  to  show  that  any 
force,  or  violence,  or  restraint  was  offered  to  him 
when  he  went  to  record  his  vote,  llie  evidence 
possesses  quite  a  different  character,  and  if  it 
affected  this  return  at  all  it  would  affect  it  by 
reason  of  what  may  be  called  the  common  law  with 
regard  to  elections,  which,  of  itself,  renders  void  an 
election  obtained  l:^  means  of  general  intimidation, 
force,  or  violence.  It  seems  to  me  that  the  evidence 
is  entirely  directed  to  that  and  does  not  at  all  apply 
to  this  5th  section.  In  this  book  which  I  hold  in  my 
hand,  and  which  is  an  authority  upon  the  subject,  it 
is  clearly  laid  down  that  for  the  purpose  of  making 
violence  or  intimidation  operate  to  defeat  an  election 
it  must  be  that  species  of  violence  or  inUmidation 
which  would  operate  upon  voters,  men  of  ordinary 
courage  and  nerve,  and  such  as  you  usually  find 
men  to  be.  Violence  and  intimidation,  in  order  to 
void  an  election,  must  be  brought  to  bear  on  the 
voters  generally,  and  must  be  of  such  a  character  as 
would  induce  men  of  ordinary  nerve  and  courage  to 
abstain  from  exercising  their  right  to  vote.  Unless 
the  form  of  violence  or  intimidation  amounts  to 
that  it  is  not  sufficient  to  void  the  election.  That 
is  not  merely  the  law  as  laid  down  in  the  book 
before  me,  out  it  is  quite  in  consonance  with 
common  sense.  It  is  not  because  riot  and  assault 
and  beating  may  have  taken  place  that  an  election 
should  be  voided,  unless  that  riot  and  disturbance 
be  of  such  a  character  as  to  render  those  who 
would  otherwise  exercise  the  franchise  unwilling  or 
unable  to  carry  out  their  right  of  voting.  Now  the 
violence  and  intimidation,  of  which  evidence  has  been 
given  in  this  case,  has  been  supported  principally 
by  the  testimony  of  two  pugilists,  William  Cookey 
and  John  Brown.  Those  two  men  are  probably  two 
as  great  ruffians  as  are  to  be  found  in  this  kingdom. 
Cookey's  own  account  of  himself  is  one  which  would 
compel  any  judge  sitting  judicially,  or,  indeed  any- 
one  else  to  require  confirmation  of  his  evidence 
if  such  confirmation  could  be  obtained.  No  one, 
whether  he  were  judge,  juryman,  or  anyone  else, 
could  be  expected  to  believe  such  a  man  unless  his 
evidence  was  confirmed  wherever  it  was  capable  of 
confirmation.  Cookey  says  he  was  a  pugilist,  and 
that  he  was  hired  to  come  over  to  Cheltenham  with 
seven  others  for  the  purpose  of  influencing  the  elec- 
tion. He  came,  and  as  far  as  I  am  aware,  he 
speaks  to  two  acts  of  violence.  He  says  that  on 
the  Sunday  night  before  the  election  he,  at  the 
instigation  of  Mr.  Boodle,  went  to  a  place  where  a 
man  named  Field,  supposed  to  have  been  a  brib^ 
on  the  other  side,  was  to  be  found,  and  gave  him  a 
good  beating.  But  the  man  who  was  beaten  was  no 
voter  at  all.  He  was  not  called  here;  we  do  not 
see  him  at  all ;  we  have  only  Cookey's  evidence  as 
to  what  happened,  and  I  dace  say  that  he  has  rather 
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exaggerated  what  took  plaoe  on  that  occasioo. 
Field  is  not  called  as  a  witness,  as  he  should  have 
been  if  he  had  sustained  any  real  injury.  But  even 
if  he  were  here,  and  Cookey's  evidence  on  the  point 
were  amply  borne  out,  what  on  earth  has  it  to  do 
with  the  election  ?  Field,  it  is  said,  was  a  detective 
brought  down  to  Cheltenham  to  detect  people  sup- 
posed to  have  been  guilty  of  bribery,  and  he  had  no 
more  to  do  with  the  election  itself  than  any  other 
stranger  would  have  had.  It  was  merely  a  case  of 
beating  a  detective  who  was  brought  down  here 
for  the  purposes  of  the  eleciion,  but  who  had  nothing 
whatever  to  do  with  tho  election  itself.  The  other 
portion  of  Cookey's  evidence  relates  to  the  violence 
said  to  have  been  committed  upon  the  polling-day. 
Cookey  says  that,  having  received  his  directions 
from  Mr.  Samuelson's  committee-room,  he  and  the 
other  men  employed  with  him  went  out  upon  the 
day  of  the  election,  pushed  and  jostled  the  voters, 
and  knocked  their  hats  over  their  eyes.  With 
regard  to  that,  I  say  I  do  not  believe  Mr.  Cookey. 
[After  further  commenting  on  the  evidence  of 
Cookey  and  the  other  pugilist  Brown,  his  Lordship 
proceeded :]  It  is  impossible  that  anyone  can  more 
disapprove  than  I  do  of  such  an  act  as  the  bringing 
of  these  roughs  from  Birmingham.  It  is  not  merely 
a  wrong  act ;  it  is  the  most  foolish  act  men  can 
possibly  commit  at  an  election.  Mr.  Chesshyre  says 
that  the  other  side  originated  the  system  first,  but 
no  doubt  the  other  side  would  say  that  what  they 
did  was  in  consequence  of  what  was  done  by  Mr. 
Chesshyre  and  his  party.  But  no  matter  who 
originated  it  at  first,  it  was  undoubtedly  a  wrong 
and  improper  act,  and  if  there  was  any  evidence  in 
this  case  to  show  that  the  election  was  Toid  on 
account  of  general  Tlolence,  the  circumstance  of 
hired  pugrilists  being  brought  to  the  town  would  be 
strong  e-vidence  to  prove  that  such  violence  did 
exist.  I  do  not  know  a  stronger  element  for  the 
consideration  of  a  judge  than  the  circumstance  of 
such  vagabonds  being  brought  here.  There  were 
three  cases  of  violence  given  in  evidence.  One 
was  the  case  of  Joseph  Beeves,  who  was  followed 
and  beaten,  but  I  do  not  know  that  that  was  any- 
thing more  than  the  beating  of  a  man  who  had 
given  some  o£fence  to  those  who  attacked  him,  but 
the  act  had  nothing  whatever  to  do  wit^  the  elec- 
tion. The  next  case  is  that  of  a  man  nai^jd  Pack- 
wood,  an  attorney  acting  for  Mr.  Gardner,  who  was 
attacked  when  out  walldng  between  two  and  three 
o'clock  in  the  morning,  though  what  he  was  doing 
out  at  such  an  hour  we  do  not  very  well  know. 
But  I  do  not  think  that  performance  upon  him 
injured  him  to  any  very  great  extent— it  certainly 
had  no  effect  on  the  election.  Then  there  is  the 
case  of  George  Henderson,  who  receired  a  blow  on 
the  hat  which  injured  his  head,  but  he  was  not  a  voter. 
That  is  the  whole  of  the  evidence  of  violence,  and  I 
must  say  that  very  few  elections  would  stand  if  such 
evidence  were  sufficient  to  void  them.  I  will  only 
further  observe  that  if  it  is  thought  fit  to  rely  upon 
such  evidence,  another  paragraph  should  be  put  into 
the  petition,  with  respect  to  the  prevalence  of 
general  violence.  The  violence,  of  which  evidence 
has  been  given,  does  not  come  within  the  5th  section 
of  the  Act,  and,  in  my  judgment,  the  violence  which 
has  been  proved  was  not  at  all  of  a  character  suf- 
ficient to  vitiate  the  election.  The  allegations 
affecting  Mr.  Samuelson's  seat  on  that  ground  have 
entirely  failed.  I  now  come  to  the  charges  of 
bribery,  and  with  respect  to  them  I  may  say  that 
the  ordinary  meaning  of  bribery  is  the  giving  of 
money.  No  doubt  money  has  been  given  to  a  very 
great  extent  at  many  elections,  but  the  ordinary 
meaning  of  bribery  is  the  giving  of  money,  and  1 
entirely  concur  with  what  has  fallen  from  my  two 
brother  judges— Willes  and  Blackburn — that  bribery 
stands  on  a  different  footing  from  any  other  matters 


included  in  the  Act  of  Parliament  for  the  prevention 
of  corrupt  practices  at  elections  ri7  &  18  Vict, 
c.  102.)  I  have  now  to  decide  whether  or  not  there 
has  been  proved  any  case  of  bribery  which  affecta 
the  election  of  Mr.  Samuelson.  Now,  in  the  first 
place,  I  have  the  evidence  of  Mr.  Samuelson  himself, 
and  he  swears  that  he  or  his  father  supplied  a  certain 
sum  of  money,  about  2500/1,  for  the  purposes  of  the 
election,  that  being  about  the  sum  which  had  been 
spent  on  previous  elections  here.  He  swears  that  to 
his  knowledge  there  was  no  act  of  bribery,  nor  any 
corrupt  practice  of  any  sort  carried  out.  Ho  gave 
directions  that  the  election  should  be  conducted  on 
perfectly  pure  principles,  and  he  pledges  his  oath 
that  nothing  improper  was  done  with  his  knowledge 
or  concuirenoe,  and  that,  if  done  at  all,  it  was  done 
contrary  to  his  directions.  We  have  also  had  here 
Mr.  Chesshyre^  Mr.  Samuelson's  principal  agent  in 
the  election,  and  he  confirms  Mr.  Sunuelson's 
evidence  to  the  fullest  extent.  He  swears  that 
he  had  the  control  of  the  money  in  the  sense 
that  he  received  it  in  cheques,  1200/1  before 
the  election,  and  lOOOil  more  afterwards.  He 
also  desired  that  no  corrupt  practices  should  take 
place  at  the  election,  and  he  gave  directions  to  that 
effect,  and  had  them  carried  out.  Now,  that  is  the 
evidence  of  those  two  gentlemen,  and  I  do  not 
gather  from  the  cross-examination  of  Mr.  Samuel- 
son that  there  is  any  idea  on  the  other  side  that  his 
was  not  an  honest  statement.  There  has  been  no 
attempt  made  to  show  anything  to  the  contrary^ 
or  to  show  anything  other  thim  that  it  was  his 
sincere  desire  that  the  election  should  be  conducted 
honestly  and  purely.  Nor  did  I  understand  1^. 
Hnddleston  to  cast  any  imputation  on  the  veracity 
of  Mr.  Chesshyre.  I  know  nothing  of  Mr.  Ches- 
shyre, and  I  never  heard  of  his  name  until  Monday 
last,  and,  so  far  as  I  could  understand  the  cross- 
examination,  Mr.  Hnddleston  did  not  cast  any 
imputation  on  his  honesty  and  integrity,  but  dealt 
with  him  as  a  witness  of  truth.  The  evidence,  then, 
of  the  candidate  hunself,  and  of  his  principal  agent 
in  the  election,  shows  that  neither  directly  nor  indi- 
rectly did  they  countenance  any  corrupt  practices. 
On  die  contrary,  they  gave  directions  that  such  a 
thing  was  to  be  avoided,  and  they  did  all  they  could 
to  the  utmost  of  their  power  to  prevent  it.  It 
would  be  an  unfortunate  thing  if  Mr.  Samuelson, 
who  conducted  himself  in  this  manner,  should  be 
deprived  of  his  seat  by  means  of  the  acts  of  those 
who  acted  directly  contrary  to  his  wishes.  I  say 
that  would  be  a  thing  to  be  regretted ;  but  if  sudh 
a  thing  could  be  proved  I  should  be  bound  to  act 
upon  it.  I  believe  the  evidence  of  Mr.  Samuelson 
and  of  Mr.  Chesshyre ;  and  I  believe  that  it  has  been 
established  beyond  aU  question  that  there  was  no 
bribery  committed  to  any  extent  in  this  town.  It 
has  been  laid  down  in  a  judgment  by  my  brother 
Blackburn  that  the  giving  of  money  is  a  thing  which 
can  be  proved,  and  may  be  proved ;  but  when  the 
evidence  of  bribery  consists  merely  of  offers  or  pro< 
mises,  the  evidence  should  be  stronger  than  that 
required  with  respect  to  bribery  itself.  In  this  case 
it  has  only  been  proved  that  money  to  the  extent  of 
2s.  QcL  was  actually  supplied  to  any  one  person. 
This  is  Cox*s  case.  The  story  is  that  he  got  Is, 
from  Baughan  on  one  day,  and  Is.  on  another, 
and  a  Gd.  on  a  third.  But  Baughan  is  no  agent  at 
all,  and  to  say  that  Mr.  Samuelson's  election  would 
be  put  in  jeopardy  by  reason  of  the  act  of  a  violent 
partisan  with  whom  there  was  no  privity  or  agency 
whatever,  whether  with  regard  to  Mr.  Samuelson 
himself  or  with  regard  to  Mr.  Chesshyre,  would  be 
monstrous.  But  I  do  not  believe  the  evidence  of 
Cox,  and  did  not  believe  him  when  he  gave  his 
evidence.  The  next  case  is  the  case  of  tiie  man 
Humphris,  alleged  to  liave  been  offered  a  bribe,  in 
the  shape  of  employment  and  relief  in  the  matter 
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of  paying  his  rent,  by  Mr.  Lenthall.  Now  I  think 
that  when  they  allege  bribery  by  an  offer  of  em- 
plojrment  under  the  2nd  section  of  the  Act,  it 
should  be  made  out  beyond  ail  doubt,  because  there 
is  often  so  much  misunderstanding  in  such 
matters ;  no  CTidence  is  more  unsatisfactory  than  the 
evidence  given  by  two  people  of  a  conversation 
which  they  had,  and  the  object  of  which  was  never 
carried  out.  Lenthall  says,  and  his  statement 
seems  a  very  reasonable  one,  that  Humphiis 
had  been  out  of  work  since  the  month  of 
June,  that  he  had  a  wife  and  several  children, 
that  all  he  got  to  support  them  was  some  occa- 
sional work,  and  that  he  was  behind  in  his  rent 
What  Lenthall  said  with  regard  to  employment, 
according  to  his  version,  was  that  he  would  endea- 
vour to  get  him  some  work,  but  that  what  he  did  was 
not  out  of  regard  to  the  man's  vote,  but  simply  out 
of  pity  for  the  man  himself.  Is  it  unreasonable  to 
suppose  that  a  man  who  finds  a  family  in  these 
distressed  circumstances,  and  who  knows  their  land- 
lord, should  say  he  believed  the  landlord  would 
not  press  him,  and  that  he  himself  would  endeavour 
to  get  the  man  some  work  ?  Assuredly  not.  It  would 
be  straining  the  thing  very  much  indeed  as  against 
Hr.  Samuelson  to  say  what  Lenthall  did  was  with 
a  corrupt  motive.  I  do  not  think  any  jury  in 
England  would  find  that  this  was  a  corrupt  offer 
of  employment,  within  the  meaning  of  the  Act 
of  Parliament,  [His  Lordship  went  into  some 
other  cases  of  alleged  bribery,  which  he  held  not 
proved,  and  continued :]  I  think  I  have  now  gone 
through  all  the  cases  of  oibery,  and  it  only  remains 
for  me  to  call  attention  to  those  cases  coming  within 
the  49th  section  of  the  Act  passed  in  the  81  st 
Vict.,  as  to  the  payment  of  rates.  Unquestion- 
ably, some  person  did  pay  the  rates  of  a  number  of 
Toters.  Five  or  six  voters  were  called,  and  proved 
that  their  rates  were  paid  for  them  by  some  one ;  and 
if  it  had  been  proved  that  Mr.  Samuelson,  or  any 
person  for  whom  he  would  be  responsible,  had  paid 
them,  Mr.  Sanmelson  would  have  been  guilty  of 
bribery  within  the  meaning  of  the  49th  section,  and 
would  lose  his  seat.  But,  as  I  said  before,  in  the 
course  of  the  case  there  is  not  a  particle  of  evidence 
to  show  that  this  payment  of  rates  was  carried  out  by 
Hr.  Samuelson  at  aU.  Had  there  been  no  other  evi- 
denceupon  the  petition  I  should^ave  stopped  the  case, 
and  said  there  was  no  case  against  Mr.  Samuelson, 
on  the  ground  that  there  was  no  evidence  of  any 
kind  of  agency.  The  only  evidence  relied  upon  to 
show  agency  is  that  in  one  of  the  envelopes  contain- 
ing a  receipt  for  Cooper's  rates  there  was  inclosed  a 
green  card  with  the  name  of  '*  John  Baughan  "  and 
the  letters  <<  T.  R."  upon  it  Upon  that  envelope 
was  the  post-mark  of  the  28rd  September.  Now 
that  card  has  been  very  clearly  traced.  It  seems 
that  persons  inimical  to  Mr.  Samuelson  got  into  the 
rooms  where  his  meetings  were  held.  It  was  de- 
sired to  exclude  them,  and  on  the  16th  Sept.  an 
order  was  given,  and  a  stationer  in  the  town  was 
called  upon  to  have  cards  printed  for  admission  to 
Hr.  Samuelson's  meetings.  The  stationer  says  the 
order  was  received  on  the  16th  Sept.,  but  it  was  de- 
layed, and  the  cards  were  not  delivered  until  fully  a 
week  or  more  afterwards.  A  week  from  the  16th 
would  bring  us  to  the  23rd  Sept.  The  card  which 
was  produced  could  certainly  not  have  been  seen  by 
Baughan  before  it  issued  from  the  stationer's,  but  it 
had  been  supplied  to  him  after  it  was  issued.  He 
has  told  us  that  when  he  obtained  it  he  put  it  in  his 
pocket,  but  what  became  of  it  he  does  not  know,  as 
he  had  no  occasion  to  use  it,  for  he  was  so  well  known 
that  he  was  admitted  to  the  meetings  without  the 
production  of  a  ticket  at  all.  However,  he  got  the 
card  on  the  22nd  or  23rd  Sept.,  and  cannot 
tell  what  became  of  it  If  I  were  to  draw  a  con- 
Gloaion  I  should  think  it  an  odd  thing  that  a  week 


after  the  order  was  given  to  the  stationer,  that 
one  green  card  should  have  been  inclosed  to  a  voter 
for  no  reason  at  all.  But  I  shall  give  no  opinion 
on  that,  because  I  desire,  as  far  as  I  can,  to  avmd 
casting  suspicion  on  the  evidence  of  anybody.  It  is, 
however,  an  eztraordinaiy  thing  to  say  that  card  is 
evidence  that  the  rates  were  paid  by  Mr.  SamuelsoD. 
In  my  judgment  it  is  quite  ridiculous,  and  there  is 
no  foundation  whatever  for  it.  I  am  strongly  of 
opinion  that  there  is  no  evidence  whatever  to  show 
that  Mr.  Samuelson  had  anything  to  do  with  the 
payment  of  these  rates,  and  I  may  further  say  that 
if  there  were  any  evidence  as  to  who  paid  the  rates, 
I  should  expect  still  further  evidence  to  bring  it 
within  this  section.  The  rates  were  paid,  obviously, 
to  enable  tiie  voters  to  be  registered,  and  for  the 
purposes  of  the  Act  it  would  have  to  have  been 
established  that  this  payment  was  made  corruptly, 
and  in  order  to  influence  the  votes  of  the  men  whose 
rates  were  so  paid.  I  am,  then,  of  opinion,  and  I 
shall  so  report  to  the  Speaker  of  the  House  of 
Commons,  tiiat  Mr.  Samuelson  was  duly  elected  and 
returned,  and  that  he  was  not  guilty  of  bribery,  or 
treating,  lor  of  any  undue  influence  whatever  hi 
respect  to  this  election.  It  has  not  been  proved 
before  me,  and  I  do  not  believe,  that  corrupt  prac- 
tices prevailed,  and,  for  aught  I  know  to  the  contrary 
from  the  evidence  before  me,  it  was  as  honest  and 
pure  an  election  on  the  part  of  Mr.  Gardner  as  it 
was  on  the  part  of  Mr.  Samuelson.  The  costs  of 
course  will  follow  the  event. 


List 


*  hnb^d^^A.  fnsiMDRsnf  • 


To  induce  a  judge  ioaihw  an  amencbnent  of  particulars 
bv  the  addition  of  nain^  to  the  list  of  peraonM  bribed 
Mere  muet  be  a  strong  ^affidavit  of  the  /act  that  the 
ccues  have  just  been  discovertdf  ana  a  summone  must  be 
taken  out  for  the  purpose, 

Huddleston  asked  leave  to  a^  two  names  to  the 
list  of  those  bribed  which  he  luur^ven  the  previoni 
day.  \^ 

Mabtik,  B.,  said  he  should  requireV^  rexy  strong 
aflldavit  on  the  subject. 

HuddksUm.-^'WbAt  should  be  the  strehffth  of  the 
affidavit? 

MjLBTcr,  B.— I  shall  require  a  strong  afBldffTit  that 
the  cases  have  been  just  discovered. 

Huddh9ton,-^t  course,  my  Lord.  The  affidavit 
shall  be  prepared.  The  names  are  those  of  MnUcwk 
and  Evans.  As  your  Lordship  will  know,  cases  ae 
often  discovered  after — 

MAsmr,  B.— Perhaps  so ;  but  on  the  second  day 
of  a  trial  I  think  I  must  refuse  to  take  these  cases 
except  on  a  summons. 

Huddktim  said  the  affidavit  and  summons  should 
be  prepared. 

A  discussion  on  the  same  point  arose  subsequently, 
and  the  learned  judge  said  unless  the  case  was  of  a 
very  pectdiar  character  he  would  not  grant  a  sum- 
mons, and  the  affidavit  must  be  a  very  strong  one. 
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HARTLEPOOL  ELECTION  PETITION. 

(Before  Blackburn,  J.) 

Wednesday,  Feb,  17,  1869. 

Withdrawing  peiition^-^Procedttre^^CoTmnencement  of 
trial^'StatHiory  nodce — Adjowmment'^CosU, 

After  the  commimon  had  been  opened,  the  counsei  for 
the  petitioners  informed  the  judge  that  he  had  decided 
to  withdraw  the  petition  s 

Edd,  that  there  must  be  an  adjourmnent  of  the  trial  in 
order  that  the  statutory  notice  of  withdrawal  might  be 
given,  and  other  persons  substituted  for  the  petitioners^ 
if  they  so  desired : 

m 

Held,  also,  that  this  was  not  merebf  a  matter  of  practice, 
but  a  statutory  obUgation. 

This  WAS  a  petition  of  the  usual  kind  against  the 
return  of  Mr.  Ward  Jackson. 

Sargood,  Serjt.,  and  Waddu,  appeared  for  the 
petitioners ;  Prioe,  Q.C.,  B.  J,  Trotter^  and  C,  H. 
Anderson,  tor  the  respondent. 

Previous  to  any  proceedings  in  the  matter  of  the 
inquiry,  counsel  consulted  prirately.    Ultimately 

Sargood  said. — ^This  is  a  petition  which  has  heen 
presented  by  three  gentlemen  in  this  borough^ 
William  Grey,  shipbuilder;  Bobert  Brewis,  ship- 
owner ;  and  Biton  Oldham,  surgeon^praying  that 
yoor  Lordship  would  declare  that  Mr.  Jackson,  who 
was  recently  a  candidate  and  returned  a  member  for 
this  borough,  has  not  been  duly  elected,  and  that 
Kr.  Bichardson,  who  was  also  a  candidate,  has  been 
duly  elected.  The  petition  contains  l^e  usual 
allegations  of  bribery,  treating,  and  undue  influence 
in  rariouB  forms;  and  maintains  that  the  legal 
number  of  Totes  were  in  f arour  of  Mr.  Bichardson 
rather  than  Mr.  Jackson,  which  involTes  a  question 
of  scrutiny.  I  am  bound  to  say,  in  my  own  justi- 
fication, that  the  papers  haye  come  to  hand  nUher 
lata  Now  my  learned  friend  Mr.  Waddy,  who  is 
with  me  in  this  matter,  and  mysdf ,  haye^  up  to  a 
Teiy  early  hour  this  morning,  gone  carefully  into 
4he  whole  of  the  evidence  relating  to  this  subject ; 
and  although  there  is  Drimdfade  evidence  of  bribing, 
treating,  and  so  fortn,  I  am  bound  to  tell  your 
Lordship  that  we  have  both  considered  that  the 
cases  of  bribery  in  their  nature  are  so  infini- 
tesimal—relating to  the  payment  of  Is.  or 
2f.  SfL,  and  so  on— and  tlutt  the  evidence  of 
treating  leads  to  no  direct  proof  of  agency 
or  soHcitation  for  votes,  that  we  could  not 
fairly  point  out  to  your  Lordship  that  so  far  as 
treating,  bribery,  and  intimidation  are  concerned, 
the  ground  we  have  to  go  upon  is  such  as  should 
induce  us  to  endeavour  to  unseat  a  gentleman  after 
the  solemn  ordeal  of  an  election.  The  question  of  a 
scrutiny,  as  your  Lordship  is  aware,  would  stand 
entirely  upon  a  ground  of  legal  argument,  involving 
no  personal  feeling  or  recrimination  between  the 
parties,  but  involving  a  very  protracted  and  expen- 
sive inquiry.  Then  again,  the  lists  that  have  been 
interchanged  between  the  parties  in  the  ordinary 
course  of  practice,  and  which  have  disclosed  to  us 
the  force  upon  our  opponents'  side,  seem  to  give  us 
io  nearly  a  balance  of  account  on  the  various  heads 
of  scrutmy,  as  to  leave  it  very  uncertain  who  would 
be  the  successful  party  after  perhaps  a  very  long 
and  expensive  inquiry.  I  have  not  hesitated,  there- 
for^ to  take  upon  myself  the  responsibility  of 
advising  my  clients  that  I  do  not  think,  from  the 
nature  of  the  serious  part  of  the  charges  of  bribei^, 
intimidation^  and  treating,  that  it  was  a  case  m 
which  we  could  fairly  hope  to  succeed ;  and  that  as 
regarded  the  more  protracted  and  expennve  inqoixy 


involved  in  a  scrutiny,  the  case  would  be  one  in 
whidi  vour  Lordship's  time  would  be  fully  occupied 
probably  for  a  week  or  ten  days.  The  issue  of 
the  scrutiny  would  be  uncertain  at  the  best,  and 
must  involve  both  sides  in  a  serious  expense.  I 
therefore  thought  it  my  duty  to  communicate  my 
views  to  Mr.  Price,  who,  being  my  senior,  was 
likely  to  give  me  good  advice,  and  to  say  I  thought 
it  my  duty  not  to  press  this  petition.  My  clients 
have  given  me  ample  opportunity  to  withdraw  it . 
Of  course  the  usual  event  of  having  to  pay  costs 
would  follow  the  withdrawal.  I  anticipated  this, 
and  my  learned  friend  and  I  communicated  with 
our  clients  on  the  question ;  and  ther^ore,  subject 
to  your  LordsUp's  approval  and  sanction,  I  shall 
apply  for  liberty  to  withdraw  the  petition,  and  the 
amount  of  costs  we  shall  have  to  pay  in  con- 
sequence will  be  fixed,  I  think,  by  arrangement 
between  my  learned  friend  and  myself,  so  as  to 
avoid  difficulty. 

Blackbuhn,  J. — So  far  as  costs  are  concerned* 
that  is  almost  a  private  matter ;  but,  with  regard  to 
the  withdrawal  of  a  petition,  the  statute  provides 
a  certain  form  which  must  be  gone  through,  and  the 
difficulty  is  as  to  the  course  which  must  be  gone 
through  upon  a  withdrawal  at  this  stage.  I  own  I 
do  not  know  what  I  can  do,  unless  I  take  advantage 
of  the  api^cation  to  give  the  statutory  opportunity, 
by  postponing  the  trial,  to  anyone  who  may  choose 
to  take  up  the  petition  to  do  so. 

Sargood,  Serjt.— That  would  be  entirely  a  matter 
of  practice. 

BiiACKBUBN,  J. — ^Nota  matter  of  practice  alto* 
gether,  but  a  matter  of  statutory  obligation.  I 
have  no  reason  to  doubt  that  the  facts  are  really  as 
you  have  stated — that  the  evidence  is  not  such  as 
would  justify  you  proceeding  with  the  case;  but 
ample  opportunity  must  nevertheless  be  given  to 
allow  other  people,  if  they  think  fit,  to  carry  out 
the  inquiry. 

jFWes^— No  doubt  there  is  this  difllculty ;  but  I 
think  the  statute  contemplates  that  there  must  be 
an  application  in  diambers 

BLAflKBUUr,  J.^The  statute  certainly  contem- 
plates it,  and  the  rules  naade  under  me  statute 
previde  that  a  certain  time  should  elapse  before  aa 
application  is  made,  after  notice  is  given. 

iVtee.^— The  Act  says:  "An  election  petition 
under  this  Act  shall  not  be  withdrawn  by  leaTO  of 
the  court  or  judge,  except  upon  special  application 
to  be  made  in  and  at  prescribed  manner,  time,  and 
place." 

Blaokbitrv,  J. — ^What  we  prescribed  in  our 
rules,  in  order  to  carry  out  what  we  thought  was 
intended,  was  that  notice  should  be  given  of  an 
application  a  week  beforehand  in  the  place  its^, 
in  order  that  anybody  who  wished  might  be  able  to 
take  up  the  petition,  and  by  your  applying  now  on. 
the  day  of  trial,  that  opportunity  is  not  obtained. 

JVios.— Does  this  really  amount  to  a  withdrawal 
such  as  is  contemplated  by  the  Act  ?  Your  Lord- 
ship is  here,  the  conmiission  opened,  the  petition  is 
read ;  it  is  not  therefore  a  withdrawal  before  the 
inquiry  has  commenced. 

Blackbubn,  J. — It  is  not  a  withdrawal  before 
the  inquiry  has  commenced  in  form,  but  in  all  sub- 
stance it  is. 

JFVics. — It  is  a  nonsuit. 

Blackbubh,  J. — Had  the  notice  been  given 
yesterday,  or  the  day  before  yesterday,  it  would 
not  hare  been  the  same  thing. 
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/Vice.— Does  your  Lordship  mean  that  if  the 
application  had  been  made  yesterday  it  would  hare 
satisfied  the  statute  ? 

Blackburn,  J.— If  given  yesterday,  notice  would 
have  been  given  in  Common  Pleas  that  it  had  been 
postponed,  and  meanwhile  there  would  have  been  a 
publication  of  the  notice,  to  give  opportunity  to 
others  to  take  up  the  petition.  I  rather  think  what 
I  ought  to  do  to-day  is  to  give  that  opportunity  by 
adjourning  the  inquiry  till  a  further  period,  and  in 
the  meanwhile  the  application  could  be  heard  before 
the  Common  Pleas. 

JFWctf. — ^It  would  obviate  all  difficulty  if  your 
Lordship  would  adjourn  it  to  chambers. 

Blackbubit,  J. — I  have  no  reason  to  doubt  that 
all  that  you  say  is  bona  fide  and  right,  bat  you 
must  see  that  there  is  here  the  state  of  things  which 
the  Legislature  contemplated,  when  it  provided 
that,  in  order  not  to  stifle  inquiry,  another  person 
might  take  up  a  petition  at  the  last  moment. 

Price* — It  is  within  five  days'  notice.  The  statute 
itself  would  almost  seem  to  give  the  power  to  with- 
draw a  petition  when  the  case  is  called  on;  but 
your  Lordships  have  made  a  rule  which  prescribes 
the  manner,  time,  and  place  for  making  an  appli- 
cation for  withdrawal ;  it  is  in  rules  45,  46,  and  47. 
The  important  part  of  it  is,  that  your  Lordships 
give  five  days  for  the  publication  of  the  formal 
notice,  I  think. 

Blackbubk,  J.— Yes;  that  is  for  the  formal 
notice.  As  far  as  the  practical  purpose  of  pub- 
lishing it  goes,  there  is  a  tolerably  good  publication 
given  here. 

Sargood,  Serjt. — No  doubt,  my  Lord,  the  difficul- 
ties your  Lordship  is  good  enough  to  suggest  arise 
from  this  being  practically  an  application  to  with- 
draw ;  otherwise,  I  might  decline  to  give  evidence, 
and  your  Lordship  might  give  judgment. 

Blackbubk,  J.— If  I  did  that,  and  there  was  an 
attempt  to  withdraw  without  seeming  to  withdraw 
in  that  way,  the  only  result  woidd  be  tiiat  I  should 
have  to  report  specially  to  the  Speaker,  representing 
the  fact,  and  the  House  of  Commons  would  probably 
require  an  inquiry  tu  be  made  afterwards. 

IVtoe. — ^The  statute  contemplates  that  a  petition 
may  be  withdrawn  when  the  case  is  called  on,  and 
that  a  person  may  then  start  up,  and  the  Act  says 
he  may  be  allow^  to  go  on. 

Blackbubk,  J.— -I  know  that ;  but  we  thought 
that  that  would  be  an  impossibility,  looking  at  it 
practically,  and,  therefore,  we  made  rules  which 
have  the  force  of  a  statute,  by  which  we  carefully 
provided  that  there  should  be  five  days'  complete 
notice  given. 

Price. — If  your  Lordship  thinks  that  what  you 
have  suggested  would  be  sufficient,  that  would 
really  be  a  convenient  course,  that  your  Lordship 
should  adjourn  the  trial  now,  that  proper  notice 
should  be  given  (the  five  days)  of  the  application, 
and  that  the  application  should  be  made  to  your 
Lordship  at  chambers. 

Blackbitrk,  J.— I  think  that  would  be  the  better 
course.  I  think  I  had  better  adjourn  this  inquiry 
generally  antU  further  notice,  then  legal  notice  will 
at  once  be  given  at  the  master's  office  of  the  appli- 
cation for  leave  to  withdraw  the  petition,  which  will 
be  published ;  and  a  day,  a  full  week  after  the  notice, 
will  be  appointed,  in  case  any  one  does  wish  to  take 
up  the  inquiry. 

Sargood,  Serjt.-*I  think  that  that  will  quite  satisfy 
the  statute. 


Price,— These  will  be  no  necessity  for  coming 
here  again. 

Blackbubh,  J.— There  will  be  no  necessity  for 
coming  here  again,  unless  it  turns  out  that  there  is 
an  inquiry  to  be  pursued ;  and  if  I  were  to  do  what 
is  asked  just  now,  there  could  not  be  an  inquiry.  I 
tiling  the  best  course  will  be  to  adjourn  it,  without 
naming  any  day,  until  further  notice. 

Price  then  said  that  he  fully  appreciated  what 
Serjt.  Sargood  had  said  as  to  the  difficulty 
under  which  he  had  been  labouring.  There  had 
been  difficulties  in  the  case  as  it  had  come  before 
him,  although,  of  course,  looking  from  his  point  of 
view  he  had  felt  more  sanguine  than  his  friend  as 
to  the  result  At  the  same  time  he  admitted  that  a 
scrutiny  would  involve  considerable  time  and 
expense ;  and  altogether  he  greatly  appreciated  the 
course  that  had  been  taken  by  his  learned  friend, 
and  felt  that  he  did  right  in  advising  his  cliento  to 
consent  to  a  withdrawid. 

Blackburk,  J.— As  I  have  already  said,  I  have 
no  doubt  myself  that  it  has  really  and  truly  been 
found  in  this  case,  looking  at  the  evidence  which 
has  been  provided,  that  there  is  no  occasion  for 
further  inquiry.  But  what  has  been  done  here,  as 
I  have  already  said,  and  as  everyone  must  perceive 
in  a  moment,  might  in  some  cases  very  well  be  the 
means  of  cloaking  or  concealing  an  attempt  to  stifle 
an  inquiry  where  an  inquiry  ought  really  to  be  made ; 
and  as  the  statute,  and  the  rules  made  under  the 
statute,  which  have  the  force  of  a  statute,  have  pro- 
vided that  where  leave  to  withdraw  is  asked  for, 
there  should  be  five  complete  dsys'  notice  given,  so 
that  anyone  who  wishes  to  take  up  the  inquiry, 
may  apply  to  be  substituted  as  the  petitioner,  I 
think  I  must  here  take  a  course  whidi  would,  in 
substance,  do  the  same  thing.  For  that  purpose  I 
shall  adjourn  the  present  inquiry  until  farther 
notice  is  given.  In  all  human  probability  no 
further  notice  ever  wUl  be  giren;  but  if  there 
should  be  further  notice  given,  the  inquiry  can  be 
proceeded  with.  In  the  mean  time  notice  of  an 
application  for  leave  to  withdraw  the  petition  will 
be  lodged  in  the  master's  ofilce.  The  full  Parlia* 
mentary  notice  of  five  days  will  be  given,  and  any 
person  who  might  have  been  a  petitioner,  and  who 
under  the  statute  might  apply  to  take  up  the 
inquiry  may  do  so,  that  the  inquiry  shall  not  be 

silenced. 

Adfoumed  wUii further  notice. 


CROWN    CASES    BE8EBYED. 

Reported  by  Jobk  Thomfsott,  Esq.,  Barrister-ot-Law. 

Saturday,  Jan.  30,  1869. 

(Before  Bovill,  C.  J.,  Chankell,  B^   Btles,  J.» 
PiooTT,  B.,  and  Lush,  J.) 

Beo.  v.  WiLLLix  Hibbbbt. 

Abduction-^Takinff  out  of  fathei^e  ;>osMSRoa— 24  ^  25 

Met.  c  iOO,  f.  56. 

ITie  prisoner  met  a  girl  under  sixteen  vears  of  age  in  a 
street,  and  induced  her  to  go  with  aim  to  a  ^/ace  at 
some  Stance,  where  he  seauced  her,  and  detained  her 
for  some  hours.  He  then  took  her  back  to  to/tere  he 
met  her,  and  she  returned  home  to  her  father's  : 

Held,  in  the  absence  of  anv  evidence  that  the  prisoner 
knew,  or  had  reason  for  knoioing,  or  that  he  believed 
that  the  girl  was  under  the  care  of  her  father  at  the 
time,  that  a  conviction  under  the2i  f-25  Vict,  c  100, 
s,  55,  could  not  be  sustained. 
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C.  Cab.  R] 


BsQ.  r.  William  Suxmbhs. 


[C.  Ca8.  R 


Cmc  reserved  for  the  opinion  of  this  court  by 
Lash,  J. 

The  prisoner  was  tried  before  me  at  the  last  assizes 
at  Manchester  for  buying  **  unlawfully  taken  Eliza- 
beth Ann  Oldham,  an  unmarried  girl  under  the  age 
of  sixteen,  out  of  the  possession  and  against  the  vlll 
of  her  father : "  (24  &  25  Vict,  c  100,  s.  55.) 

The  girl,  who  llrcd  with  her  father  and  mother  at 
Ashton,  left  her  home  in  company  with  another 
girl  to  go  to  a  Sunday  school.  The  prisoner  met 
the  two  girls  in  the  street,  and,  after  some  little 
persuasion,  induced  them  to  go  with  him  to  Man- 
chester, on  the  pretence  of  showing  them  some 
object  of  cariosity  there.  He  paid  their  railway 
fare  there  and  back 

At  Manchester  he  took  them  to  a  public  house, 
and  there  seduced  the  girl  in  question.  He  then 
accompanied  them  back  to  Ashton,  and  parted  from 
them  in  the  street  where  he  had  met  them.  The 
girl  immediately  went  home,  baring  been  absent 
some  hours  longer  than  she  ought  to  and  otherwise 
would  haye  been. 

The  prisoner  made  no  inquiry  and  did  not  know 
who  the  girl  was,  or  whether  she  had  a  father  or 
mother  living  or  not,  but  he  had  no  reason  to  and 
did  not  believe  that  she  was  a  girl  of  the  town. 

The  jury  found  him  guilty,  but  in  deference  to 
Beg.  y.  Greeuj  3  F.  &  F.  274 ;  1  Graves,  958, 1  reserved 
the  question  whether  the  case  is  within  the  statute, 
and  suspended  the  sentence.  Robt.  Lush. 

No  counsel  appeared  on  either  side. 

BoviLL,  C.  J.—This  is  a  case  of  great  importance, 
and  it  depends  on  the  true  construction  of  the 
24  &  25  Vict.  c.  100,  s.  55,  which  enacts  that 
**  Whosoever  shall  unlawfully  take  or  cause  to  be 
taken  any  unmarried  girl  out  of  the  possession  and 
against  the  will  of  her  father  or  moUier,  or  of  any 
other  person  having  the  lawful  care  or  charge  of 
her,  shall  be  guilty  of  a  misdemeanor."  In  the 
present  case  there  is  no  statement  or  finding  as  a 
matter  of  fact  that  the  prisoner  knew,  or  had  reason 
to  know  or  to  believe,  that  the  girl  was  under  the 
care  of  her  father  or  mother ;  certainly  no  statement 
or  finding  that  he  knew  ahe  was  under  the  care  of 
her  father  as  charged  in  ^he  indictment.  In  such 
cases  as  where  a  man  has  gone  with  a  girl  of  the 
town,  the  circumstances  may  rebut  the  inference 
id  such  knowledge,  but  there  may  be  other  cases 
where  from  other  circumstances  such  knowledge 
might  be  shown  to  exist.  In  this  case,  however,  in 
the  absence  of  any  finding  that  the  prisoner  knew 
that  the  girl  was  under  her  father's  care,  we  are  of 
opinion  that  the  conviction  cannot  be  sustained. 
Our  decision  is  in  accordance  with  that  of  Martin  B., 
in  Reg.  v.  Green  and  Bates.  In  that  case  the  girl 
was  under  fourteen  years  of  age  and  lived  with  her 
father.  The  prisoners  saw  her  in  a  street  near  where 
her  father  lived,  and  induced  her  to  go  with  them 
to  a  lonely  house  which  was  under  repair,  where 
one  of  them  had  intercourse  with  her  and 
kept  her  out  all  night.  On  the  next  morning 
she  was  found  crying,  and  the  charge  was  pre- 
ferred. At  the  trial  Mr.  Baron  Martin  said:— 
**  There  must  be  a  taking  out  of  the  possession  of 
the  father.  Here  the  prisoners  picked  up  the  girl 
in  the  streets,  and  for  anything  that  appeared  they 
might  not  have  known  that  the  girl  had  a  father. 
The  essence  of  the  offence  was  the  taking  the  girl 
out  of  the  possession  of  her  father.  The  girl  was 
not  taken  out  of  the  possession  of  any  one.  The 
prisoners  no  doubt  had  done  a  very  immoral  act 
but  the  question  was  whether  they  had  committed 
an  illegal  act.  The  criminal  law  ought  not  to  be 
strained  to  meet  a  case  which  did  not  come  within 
it.  The  act  of  the  prisoners  was  scandalous,  but  it 
was  not  any  legal  offence.  He  had  told  the  grand 
jury  so,  and  advised  them  to  throw  out  the  biU.  He 
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should  direct  the  jury  to  acquit  the  prisoners. 
Under  the  present  circumstances  we  are  of  opinion 
that  this  conviction  must  be  quashed. 

FiQOTT,  B.,  said  that  after  much  doubt  and  hesi* 
tation  he  concurred. 

Lush,  J. — At  the  trial  ray  opinion  was  the  other 
way,  but  upon  further  consideration  I  am  satisfled 
that  the  decision  at  which  the  court  has  arrived  is 
right. 

Conviction  quashed. 


Rbo.  v.  Wiluam  Suxmxbb. 

Term  of  penal   servitude  —  Misdemeanor  —  Previous 
conviction— 27  {f  28  Vict,  c  47,  «.  2. 

The  prisoner  was  convicted  of  the  misdemeanor  of 
having  inflicted  grievous  bodiiif  harm  on  a  poUceman 
After  vmict  it  appeared  from  inquiry  made  hy  the 
court,  that  the  prisoner  had  been  premousbf  convicted 
ofjebny,  but  the  indictment  contained  no  charae  or 
affegation  of  such  previous  conviction.  7%e  pnsoner 
was  sentenced  to  five  years  penal  servitude : 

Heldf  that  the  sentence  was  not  iBegaly  as  being  contrary 
to  the  27  ir  28  Vict.  c.  47,  s.  2,  which  enacts  that 
when  any  person  shaU^  on  indictment^  be  convicted  of 
any  crime  or  offence  punishable  with  penal  scrvituas^ 
after  having  been  previous^  convicted  offehny,  the 
least  sentence  of  penal  senntude  that  can  be  awarded 
shall  be  sentan  years. 

Case  reserved  for  the*  opinion  of  this  court  by 
the  Deputy-Assistant  Judge  at  the  Middlesex 
Sessions. 

William  Summers  was  convicted  before  me  at 
the  Middlesex  Sessions  on  the  7th  Jan.  of  the  mis- 
demeanor of  having  inflicted  grievous  bodily  harm 
on  a  policeman,  and  was  sentenced  by  me  to  five 
years'  penal  servitude. 

It  has  been  suggested  that  it  ought  to  have  been 
seven  years,  under  the  statute  27  &  28  Vict.  c.  47, 
s.  2,  which  enacts  that  when  any  person  shall, 
on  indictment,  be  convicted  of  any  crime  or  offence 
punishable  with  penal  servitude,  after  having  been 
previously  convicted  of  felony,  the  least  sentence  of 
penal  servitude  that  can  be  awarded  in  such  case, 
shall  be  a  period  of  seven  years. 

The  indictment  did  not  contain  any  allegation  of 
any  previous  conviction  of  felony;  and  as  I  am 
informed  it  is  not  the  practice  to  insert  a  previous 
conviction  of  felony  in  an  indictment  for  a  misde- 
meanor, without  some  authority  by  statute,  as  in 
such  case  it  would  be  error  on  the  record. 

The  Larceny  Act  recognises  the  insertion  in  the 
indictment  of  the  previous  conviction  and  gives 
directions  as  to  the  arraignment  and  trial  of  the 
prisoner.  A  similar  provision  appears  in  the 
Coinage  Act,  but  in  the  Act  relating  to  personal 
injuries  no  such  machinery  is  provided  or  referred  to. 

After  the  jury  had  found  the  prisoner  guilty 
some  policemen  and  prison  ofQoers  were  called,  and 
stated  upon  oath  that  the  prisoner  had  been  pre- 
viously convicted  of  felony,  but  no  record  of  any 
such  conviction,  nor  any  certificate  of  any  such  was 
produced  on  the  part  of  the  prosecution,  I  therefore 
treated  it  as  a  conviction  for  the  misdemeanor  only 
without  any  previous  conviction  of  felony,  and 
passed  the  ordinary  sentence  accordingly. 

The  questions  upon  which  I  respectfully  request 
the  opinion  of  the  court  are,  first,  whether  that  sen- 
tence, under  the  circumstances,  was  or  was  not 
correct ;  and,  secondly,  whether  the  statute  27  &  28 
Vict.  c.  47,  s.  2,  authorises  the  court  to  pass  a 
sentence  of  seven  years  penal  servitude,  whether  a 
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Giupnr  V,  Cohen  akd  Bkitjamin. 


[Ex. 


previous  coaviction  of  felony  is  alleged  in  the  indict- 
ment or  not. 

J08H.  Fatnb, 

Deputy-Assistant  Judge, 
Jan.  18th  1869. 
No  counsel  appeared  on  either  side. 

BoYiLL,  C.J. — ^The  only  question  reserved  in  this 
case  is  whether  the  sentence  of  five  years'  penal 
servitude  was  right  or  not.  We  are  all  of  opinion 
that  the  view  taken  at  the  trial  by  the  learned 
deputy-assistant  judge  was  correct,  and  that  the 
sentence  passed  on  the  prisoner  was  right. 

The  rest  of  the  court  concurred. 

Cofwtctwn  affirmtdm 


0(yXJRT   OF   EXCHEaX7EB« 

Exported  by  H.  LuaB  and  B.  Luslbt,  Ebqis.,  BaorristerB- 

at-Law. 

Jan.  26  and  27, 1809. 

Gilpin  v.  Cohen  and  Benjamin. 

Remand  on  haU  qf  person  duirged  with  an  offmce 
before  a  maaistrate — Privihae  of  from  arrest  on  civil 
processy  reaeundo — Principle  on  which  the  privilege 
exists, 

A  person  charged  with  a  crime  be/ore  a  poUce  magis" 
trate,  and  remanded  on  bail  to  appear  at  the  police 
court  on  a  future  day,  is  privileged  from  arrest  on 
civil  process  whilst  on  his  way  from  the  police  court  to 
his  own  home,  after  the  remcmd  and  the  adjournment 
of  the  case  to  a  future  day : 

So  held  hy  the  Court  of  Excheauer  {Kdly,  (7.B.,  Chan- 
neU,  Pigott,  and  Ckasby,  Bo,) 

Per  KeUy,  C.B,:  The  principle  on  which  the  privilege 
exists  applies  equaUy  to  persons  accused  as  to  witnesses, 
prosecutors,  and  jurymen,  for  they  are  equally  with  the 
latter  bound  to  attend,  and  to  remain  in  court  as 
long  as  the  case  or  justice,  or  the  magistrate  or  judge 
shcdl  require  it,  and  therefore  are  equally  eniiUed  to 
be  protected  on  their  way  from  the  court  to  their  own 
homes, 

A  distinction  shown  between  the  present  case  and  thai  oj 
a  person  arrested  in  court  on  a  ca.  sa.  after  trial  andac' 
quitted  on  a  criminal  charge. 

Per  Channell,  B. :  A  person  charged  criminally  before  a 
police  magistrate,  is  '*  a  person  without  whose  pre- 
sence justice  cannot  be  done,"  and  so  comes  within  the 
principle  laid  down  in  Montague  v.  Harrison,  upon 
which  the  privilege  of  protection  is  there  said  to  rest. 

Per  Cleasby,  B, :  The  principle  is  that  the  process  of  a 
court  of  justice,  for  the  purpose  of  enforcing  a  judg- 
ment, is  not  to  operate  as  an  obstruction  to  the  admims- 
tration  (f  justice  in  another  court. 

Hare  v.  Hyde,  16  Q.B.SH;  20  L.  J.  185,  Q.  B. ; 
Montague  v.  Harrison,  B  C.R,N.  &,  292 ;  27  L.  J. 
24,  C.  P.,  and  Callans  v.  Sherry,  Ak.  j-  Ncqf,  125 
(Irish)  discussed  and  distinguished. 

This  was  an  application  to  the  court  for  a  rule 
absolute  for  the  discharge  of  the  defendant  Benjamin 
from  the  custody  of  the  sheriff,  upon  arrest  on  civil 
process,  under  &e  following  circumstances :  The 
two  defendants  (Cohen  and  Benjamin)  had  been  in 
partnership  together  for  some  few  months,  and  the 
plaintiff  had  recovered  a  judgment  in  an  action  for 
a  partnership  debt  against  them  both.  On  their 
entering  into  partnership,  it  seemed  that  Benjamin 
brought  into  the  concern  a  sum  of  money  amounting 
to  about  1200/.,  it  being  the  arrangement  that  he 
was  to  supply  the  capital,  and  the  other  partner, 
the  defendant  Cohen,  the  knowledge  of  the  busi- 
ness.   Disputes  having  arisen  between  the  partners, 


the  defendant  Benjamin  withdrew  some  700^  or  800iL 
of  the  capital  from  the  partnership  banking  account, 
whereupon  he  was  given  into  custody,  and  criminal 
proceedings  were  instituted  against  him  by  his 
partner  Cohen,  under  Mr.  Russell  Gumey's  Act 
(31  &  82  Vict,  c  116),  and  he  was  taken  before 
Mr.  EUison,  the  police  magistrate  at  the  Worship- 
street  police-court,  on  the  12th  Dec.  last,  and  there 
charged  by  Cohen,  under  the  above-mentioned  Act^ 
with  embezzlement  of  the  moneys  belonging  to  the 
partnership.  The  hearing  of  the  case  occupying 
more  than  one  day,  the  defendant  Benjamin  was 
remanded  by  the  magistrate  from  time  to  time. 
Upon  the  occasion  of  one  of  these  remands  he  was 
admitted  to  bail,  himself  in  lOOOl,  and  two  sureties 
in  600iL  each.  On  Friday,  the  22nd  Jan.,  he  attended 
at  the  police-court  in  diischarge  of  his  recognisances^ 
and  the  hearing  of  the  case  was  again  proceeded 
with,  when  further  evidence  was  taken  on  behalf  dt 
the  prosecution,  and  one  or  two  witnesses  weiB 
called  on  behalf  of  the  defendant,  when,  having 
further  evidence  to  call  on  his  own  behalf,  he  was 
again  remanded  on  that  day,  upon  the  same  sureties, 
to  attend  the  court  again  upon  the  following  day, 
Saturday,  the  28rd  Jan.,  when  he  was  to  complete 
his  case  by  calling  one  further  witness.  Upon 
leaving  the  police-court  on  this  occasion  (Friday, 
22nd  Jan.),  he  was  arrested,  immediately  he  got 
outside  on  his  way  to  go  home,  on  a  ca  so,  issued  on 
the  above-mentioned  judgment,  at  the  suit  of  the 
plaintiff,  and  on  the  following  day  (Saturday,  Jan. 
23rd)  the  police  magistrate  estreated  the  bail  of  the 
sureties,  but  said  that  he  would  not  return  the 
forfeiture  if  the  defendant  Benjamin  appeared  on  die 
ensuing  Thursday,  the  28th  Jan. 

On  Monday  (the  25th  Jan.  an  application  was 
made  to  Mr.  Justice  Hannen  at  chambers,  when 
that  learned  judge  referred  the  matter  to  the  court, 
the  plaintiff  undertaking  to  show  cause  in  the  first 
instance,  otherwise  the  defendant  to  be  discharged ; 
the  costs  to  abide  the  event  of  the  application  to  the 
court,  and  no  action  to  be  brought  against  the 
sheriff.  Mr.  Justice  Hannen,  upon  the  case  o€ 
Montague  v.  Harrison,  8  C.  B.,  N.  S.,  292  ;  27  L.  J. 
24,  C.  P.,  being  cited  to  him  at  chambers,  said  thst 
if  he  had  been  sitting  in  court  he  would  have  dis- 
charged the  defendant  at  once. 

Besley  for  the  defendant  Benjamin,  now  moved 
accordingly  for  a  rule  absolute  for  his  discharge 
from  custody.  [Pioott,  B.— Is  there  any  case  tint 
shows  that  a  person  who  is  charged  with  a  crime 
before  a  magistrate  is  privileged  from  arrest  on 
leaving  the  court  on  bail  ?!  When  before  Hannen, 
J.  at  chambers,  the  case  of  Montague  v.  Harrison^  in 
the  Common  Pleas,  3  C.  B.,  N.  S.,  292 ;  27  L.  J. 
24,  C.  P.  was  cited,  on  which  his  Lordship  said  that, 
if  sitting  in  court  he  would  have  discharged  Uie 
defendant.  That  was  a  case  in  which  a  person 
attending  court  as  a  witness  on  a  charge  of  felony, 
after  a  remand,  although  under  no  leg£  compulsion 
to  appear,  was  held  privileged  from  arrest  on  civil 
process  eundo,  morando,  et  redeundo.  In  his  judgment 
Willes,  J.,  laid  down  the  principle  which  governs 
these  cases  as  follows : — "  The  principle  upon  whidti 
the  privilege  now  in  question  rests  is  this — that  ft 
suitor  who  has  obtained  a  judgment  in  a  civil  action 
cannot  use  the  process  of  the  court  for  the  purpoee 
of  withdrawing  from  another  court  a  witness  or 
other  person  without  whose  presence  full  justice  cannot  be 
done.  This  principle  applies  to  every  court  of  jos- 
tice,  criminal  as  well  as  civil,  and  it  seems  to  have 
been  applied  to  the  case  of  bail  so  long  ago  as  the 
1 1  £dw.  4."  "  This  privilege  is,"  as  was  sud  by 
Williams,  J.  in  the  same  case,  "  not  that  of  the 
witness  but  of  the  court,  for  the  purpose  of  insuring  a 
due  administration  of  justice.'*  [Kellt,  C.  B. — ^HaTe 
you  no  case  that  is  nearer  in  point  to  the  present  ? 
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GH^FIN  V.   COBON  AND  BsNJJLHIN. 
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This  is  a  very  important  question,  and  one  that  does 
not  seem  to  have  precisely  arisen  before,  and  there- 
fore the  court  will  be  glad  to  have  all  the  cases  that 
bear  upon  the  question  brought  to  their  notice.] 
There  is  a  case  of  Goodwiny,  Lordon,  1  A.  &  E.  378; 
3  Ney.  &  Man.  87 ;  2  Dowl.  604,  which  is  an  express 
decision  by  the  Court  of  King's  Bench,  following 
a  decision  of  the  same  court  in  the  case  of  Anonymous, 
1  Dowl.  157,  that  a  defendant  who  has  been  in 
custody  on  a  charge  of  felony,  and  is  acquitted  and 
discharged,  is  not  privileged  from  arrest  redewub 
when  dismissed  from  such  custody,  and  it  is 
submitted  that  that  shows  that,  in  the  interim, 
until  he  were  acquitted  or  convicted,  he  would 
be  privileged.  in  the  case  of  Be  McKone, 
Ir.  Circ.  Bep.  65,  it  was  held,  in  Ireland, 
that  a  person,  attending  as  prosecutor  or  wit- 
ness at  an  assize,  is  privileged  from  arrest  after 
the  bill  has  been  ignored,  and  before  official  infor- 
mation of  such  ignoring.  In  Rex  v.  WigUy,  7  Car. 
&  P<  4,  Coleridge,  J.  hdd  that  a  witness  subpoenaed 
to  give  evidence  in  a  criminal  proceeding  at  the 
King's  Bench  Sittings,  but  who  was  committed  for 
contempt  of  court  in  striking  the  defendant,  had  the 
same  privilege  from  arrest,  redeundo  from  prison 
after  his  imprisonment  had  expired,  that  he  would 
have  had  redeundo  from  the  court  had  he  not  been 
committed.  [Chamnbll,  B. — There  the  party  was 
both  prosecutor  and  witness.  The  question  here  is 
whether  a  prisoner  has  the  same  privilege  ?]  In 
Taylor  on  Evidence  (vol.  2,  sect.  1204,  p.  1155,  9th 
edit.)  it  is  said  that — "  Although  a  party  discharged 
from  illegal  civil  process  is  privileged  from  arrest 
during  his  return  home,  the  discharge  from,  criminal 
process,  even  in  consequence  of  an  acquittid,  confers 
no  such  protection,  unless  it  would  appear  that  the 
apprehension,  on  the  criminal  charge,  was  a  mere 
contrivance  to  get  the  party  into  custody,  in  the 
civil  suit "  (citing  Goodwin  y,Lordon  {ubi  supra)^  and 
other  cases,  both  in  the  English  and  Irish  courts). 
"A  distinction,  however,"  Mr.  Taylor  goes  on  to 
say,  "  has  been  drawn  in  Ireland,  between  the  case 
of  a  prisoner  actually  in  custody  and  a  party  out  on 
bail;  and  it  has  uiere  been  held,  that  a  person 
who  attends  under  a  recognisance  to  answer 
a  criminal  charge,  and  is  acquitted  and  dis- 
charged, is  privileged  from  arrest  while  returning 
home,"  for  |which  he  cites  Callcms  v.  Skerry 
(Ale.  &  Nap.  125)  and  other  Irish  authorities. 
The  privilege  is  of  the  court  and  not  of  the  person, 
and  it  exists  to  prevent  the  process  of  one  court 
being  used  to  hinder  proceedings  in  another.  By 
recent  legislation,  a  prisoner  or  a  person  charged 
criminally  before  a  magistrate,  has  a  right  to  call 
witnesses.  The  defendant  here  had  witnesses  to 
call,  and  until  he  had  done  so  his  defence  was  not 
completed,  nor  was  tiie  magistrate  fully  seised  of 
the  matter,  and  that  distinguished  the  present  case 
from  the  case  of  a  person  who  had  been  acquitted. 
If  the  court  were  to  refuse  the  privilege  here  it 
would  resolve  itself  into  this  anomaly,  that  whereas 
when  the  deposition  is  completed  and  recognisances 
hare  been  entered  into  for  the  appearance  of  the 
accused  at  his  trial,  and  a  bill  has  been  found,  and 
the  accused  is  in  prison,  a  criminal  court  has 
power,  under  sect.  10  of  the  30  &  31  Viet.  c.  35,  by 
order  in  writing  to  the  governor  of  the  gaol,  to 
bring  up  the  accused  to  be  arraigned,  yet  a  hdeas 
would  be  necessary  to  bring  him  up  before  a  police 
magistrate.  The  principle  on  which  all  the  cases 
affirming  the  privilege  have  been  decided  shows  that 
it  extends  to  the  case  of  a  person  remanded  under 
recognisances  on  a  criminal  charge,  and  who  is, 
therefore,  legally  bound  under  a  heavy  penalty  to 
appear  at  the  next  hearing,  and  who  is  a  person 
"without  whose  presence  full  justice  cannot  be 
done,"  and  that  it  applies  not  only  eundo  et  morando 
but  also  redeundo  to  his  home  from  thp  police  court. 


Baylis,  for  the  plainti£f  eontroy  showed  cause  in 
the  first  instance—There  is  no  instance  in  which 
the  privilege  has  been  extended  to  a  person  under 
a  criminal  charge ;  the  cases,  in  fact,  being  all  the 
other  way.  The  most  recent  case,  Montague  t. 
Harrison  {yhi  sup,)  cited  by  the  defendant,  was  a 
case  of  a  prosecutor,  and  the  court  there  decided  aa 
they  did  on  the  ground  that  he  was  also  a  witness, 
[PiGOTT,  B. — Had  the  defendant  been  in  actual 
custody,  and  the  sheriff  had  gone  and  touched  him, 
could  he  have  lodged  a  detainer  against  him  ?]  In 
that  case  he  would  have  been,  as  it  were,  in  custodid 
legis,  and  so  it  would  have  been  a  contempt  of 
court.  [Kblly,  C.  B.— What  would  have  been  the 
consequence  if  the  writ  had  been  lodged  while  he 
was  in  court  actually  making  his  defence  ?]  That 
it  is  submitted  is  not  a  likely  case  to  occur.  The 
sheriff  would  probably  wait  until  he  left  the  court. 
The  case  of  Anonymous  in  I  DowL  157,  cited  contra 
is  rather  an  authority  against  than  in  favour  of  the 
privilege  claimed  here,  for  it  shows  that  an  accused 
person  has  not  the  same  privilege  as  prosecutors, 
witnesses,  and  jurymen  have,  that  is  to  tay,  he  has 
no  immunity  in  returning  home  from  court  after 
acquittal.  Another  authority  against  the  privilege 
claimed  is  the  case  of  Jacobs  v.  Jacobs,  3  Dowl.  675, 
where  the  Queen's  Bench  held  that  a  defendant, 
wrongfully  arrested  on  a  Sunday  on  a  charge  of 
forgery,  might  be  lawfully  arrested  on  civil  process 
as  he  was  leaving  the  police  court  after  being 
discharged  by  a  magistrate.  In  Montague  y.  Harrison^ 
Willes,  J.,  during  the  argument  expressly  excepts 
the  case  of  a  person  criminally  char^sd.  His  Lord- 
ship there  says,  **It  seems  to  me  that  a  party 
attending  as  prosecutor  or  witness  at  quarta 
sessions  would  be  privileged  from  arrest,  hut  not 
where  he  is  the  party  accused,**  and  he  goes  on  to 
observe  that  that  was  so  decided  by  the  Court  of 
Queen's  Bench,  in  Hare  y.  Hyde,  20  L.  J.  185,  Q.  B. ; 
16  Q.  B.  394,  where  the  defendant,  after  acquittal 
and  discharge,  on  a  trial  for  embezzlement^  was 
arrested  on  a  ca.  sa,  while  remaining  in  the  court. 
In  that  case,  Lord  Campbell,  C.  J.,  in  giving  judg- 
ment said,  there  was  no  privilege  from  arrest  on  the 
ground  of  the  defendant's  acquittal,  and  being  in 
court  at  the  time  of  the  arrest.  By  the  law  of 
England  the  Chief  Justice  said  he  would  have 
had  no  privilege  whilst  returning  home,  and 
he  could  not  have  it  therefore  by  remaining 
in  court  as  a  spectator.  His  Lordship  added 
that  he  had  the  highest  respect  for  the  opinions 
expressed  by  the  Irish  judges  in  the  cases 
cited  in  Taylor  on  Evidence  (u6t  sup.),  but 
they  were  contrary  to  the  decisions  of  the 
English  courts,  and  with  the  latter  his  Lordship 
said  his  opinion  concurred.  Clearly,  therefore,  the 
authorities  show  that,  had  the  defendant  been  leaT- 
ing  the  court  upon  acquittal,  he  would  have  had  no 
privilege.  Then,  does  the  fact  of  his  being  under 
remand  make  any  difference?  It  is  submitted  that 
it  does  not.  The  remand  may  be  extended  from 
time  to  time  to  an  indefinite  period,  and,  if  he  be 
privileged  at  all,  the  privilege  must  be  extended  to 
the  whole  time  during  which  he  is  remanded  on  bail, 
and  so  he  would  enjoy  a  greater  privilege  than  a 
witness,  prosecutor,  or  juror.  To  hold  him  privi- 
leged here  would  be  to  establish  an  entirely  new 
practice,  and  would  lead  to  great  inconyenience  and 
possible  collusion ;  for  instance,  a  person  under  re- 
mand on  a  criminal  charge  might  be  bailed  out  in 
200/.,  and  thus  be  able  to  avoid  arrest  for  a  debt,  it 
might  be  of  2000/.,  which,  it  is  submitted,  would 
not  be  expedient.  [Kbllt,  C.B. — If  an  accused 
person  is  arrested  on  his  way  to  a  court  to  answer 
a  criminal  charge  it  is  no  doubt  a  serious  obstruo- 
tion  of  justice,  and  a  graver  matter  than  the  mere 
inconvenience  to  the  bail.  If  he  may  be  arrested 
on  returning  from  the  court,  why  may  he  not  be  on 
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his  way  thither,  or  whilst  he  remains  there  ?]  There 
may  be  this  distioction,  that  if  arrested  whilst  re- 
turning home  on  remand,  there  is  an  opportunity 
for  making  an  application  to  the  court.  He  cited 
also: 

Ex  parte  Oobhett,  7  £.  &  B.  955 ;  20  L.  J.  293,  Q.  B. ; 
and 

Rex  V.  Priddle,  1  Tidd,  9th  edit.  p.  19* 

Besley,  in  reply,  said  that  with  regard  to  expedi- 
ency, \i  the  court  refused  the  privilege  here  nobody 
in  future  would  like  to  run  the  risk  of  becoming 
bail  for  any  prisoner. 

Kelly,  C.B. — The  case  is  one  of  much  importance, 
and  we  will  consider  it  and  deliver  our  judgment 
to-morrow.  Cur*  ado,  vuli, 

Jan,  27. — ^Their  Lordships  now  delivered  'judg- 
ment seriatim  as  follows : 

Kelly,  C.  B. — In  this  case,  which  was  argued 
before  us  yesterday,  a  question  of  very  considerable 
importance  arises,  as  far  as  I  know,  for  the  first 
time  in  a  court  of  law  in  this  country,  namely, 
whether  a  person  charged  with  a  crime  before  a 
police  magistrate  is  privileged  from  arrest  mider 
civil  process,  where  a  remand  has  taken  place,  on 
his  way  from  the  court  to  his  own  house  after 
the  remand  and  adjournment  of  the  case  to  a 
future  day?  I  am  of  opinion  that  the  privilege 
does  exist,  and  that  the  defendant  Benjamin,  in 
this  case,  is  entitled  to  be  discharged.  A  number 
of  authorities  have  been  cited  before  us,  but  none 
directly  in  point.  The  privilege  no  doubt,  which 
is  claimed  in  this  case,  exists  in  all  cases,  both  civil 
and  criminal,  in  respect  of  witnesses  and  jurymen ; 
and  in  criminal  cases  in  respect  even  of  prosecutors ; 
but  that  privilege  has  not,  at  least  in  this  country, 
been  hitherto  held  to  exist  in  favour  of  prisoners, 
or  of  the  accused  person  in  criminal  prosecutions. 
We  must  consider,  therefore,  the  principle  on  which 
the  privilege,  in  all  cases,  in  the  instances  to  which 
I  have  adverted,  is  admitted  and  recognised  bylaw. 
We  must  consider  the  matter  quite  apart  from  the 
doctrine  of  contempt  of  court,  and  the  steps  to 
which,  the  contempt  having  been  committed,  the 
court  may  resort.  No  doubt  it  is  contempt  of 
court  to  obstruct  the  administration  of  justice  by 
arresting  a  witness  on  his  way  from  one  part  of 
the  court  to  another,  perhaps  from  the  floor  of  the 
court  to  the  witness  box,  because  it  at  once  inter- 
rupts the  proceedings,  and  is  an  offence  committed 
against  the  judge  who  presides ;  but  in  this  case,  as 
in  a  great  many  cases  of  this  nature,  the  act  is  done 
perhaps  innocently  and  unconsciously.  A  man  may 
be  arrested  as  he  walks  along  the  street  when  pro- 
ceeding to  court  to  give  evidence  as  a  witness,  or  on 
returning  from  court  to  his  own  home  after  having 
given  evidence.  And  then  the  question  arises,  on 
what  ground  does  this  privilege  exist,  and  is  it 
now  universally  recognised  in  all  courts  of  law  in 
the  United  Kingdom?  It  appears  to  me  that  it 
must  be  considered  in  a  double  point  of  view; 
first,  as  respects  the  administration  of  justice, 
and,  secondly,  as  respects  the  party  himself 
who  may  or  may  not  be  entitled  to  claim  the 
privilege.  Now,  as  regards  the  administration  of 
justice,  it  is  admitted  that  this  privilege  exists  in 
favour  of  all  persons  who  are  about  to  give  evidence 
as  witnesses,  on  their  way  from  their  own  homes  to 
the  court,  while  remaining  in  court  for  the  purpose 
of  giving  evidence,  and,  having  given  their  evi- 
dence, on  returning  on  their  way  from  the  court  to 
their  own  homes.  The  same  privilege  exists,  and 
to  the  same  extent  and  for  the  same  reason,  in 
respect  of  prosecutors  in  criminal  cases  and  in 
respect  of  jurors,  both  in  criminal  and  in  civil 
cases ;  why  then,  in  the  case  of  one  who  is  a  party  to 


the  proceedings,  who  is  out  on  bail,  as  is  the  case 
here,  or  where  the  party  accused  of.  a  crime  is  at 
liberty  at  all  after  any  proceedings  have  commenced 
against  him,  should  30t  the  same  reason  apply  in 
all  respects  to  a  party  thus  circumstanced,  who 
is  under  an  equal  obligation  to  appear  to  that 
which  is  imposed  upon  the  witnesses,  upon  the 
prosecutor,  and  upon  the  jury  in  both  civil  and 
criminal  cases,  and  who  is  bound  first  to  his  duty, 
and  in  good  faith  to  those  who  have  become  Ida 
bail,  but  who  is  under  a  still  higher  and  more  bind- 
ing obligation,  and  who  owes  a  higher  duty  to  the 
court  and  to  public  justice,  and  in  the  performance 
of  that  duty  is  bound  and  compelled  to  attend  the 
court  during  the  whole  time  the  proceedings  shall 
be  going  on,  and  until  their  final  termination,  and 
who  for  that  purpose  is  under  the  necessity  of 
proceeding  from  his  own  home  to  the  court,  con- 
tinuing in  court  as  long- as  the  purposes  of  justice, 
in  respect  of  that  particular  case  require,  and  then 
has  to  proceed  from  the  court  to  his  own  home  in 
return  ?  Now,  precisely  the  same  principle  applies, 
and  the  same  reason  appears  to  me,  m  all  respects, 
to  exist  in  the  case  of  a  person  so  circumstanced, 
and  public  justice  requires  that  he  should  be 
protected.  If  he  be  not  protected,  if  a  man  is  out 
on  bail  and  called  upon  co  attend  at  a  particular 
time  after  remand,  when  the  consideration  of  the 
case  is  to  be  resumed,  if  he  be  under  terror  and 
I)eril  of  being  airested,  perhaps  for  a  very  large 
sum  of  money  by  civil  process,  he  would  be  apt,  at 
all  hazards,  to  disregard  the  claim  of  public  justice 
and  forfeit  his  bail,  and  fail  to  attend  at  the  time 
at  which  he  otherwise  would  appear,  and  when  he 
is  bound  by  law  to  appear,  before  the  magistrate. 
Then,  as  in  every  case  known  to  the  law,  with  the 
single  exception  to  which  I  am  about  to  advert, 
witnesses,  prosecutors,  and  jurymen,  are  protected 
in  proceedings  from  their  own  homes  to  the 
court,  while  they  remain  in  court,  and  afterwards, 
on  returning  from  the  court  to  their  own  homes, 
why  should  an  exception  be  introduced  in  the  case 
of  a  party  accused  of  a  crime,  who  is  under  the 
same  obligation,  and  who,  it  was  scarcely  denied  in 
argument,  dtJiough  it  has  not  been  held  by  a  court 
of  justice,  is  entitled  to  the  privilege  of  going  to 
the  court,  and  must  be  entitled  to  the  privilege 
while  he  remains  and  while  the  case  is  proceeding — 
why  should  there  be  an  exception,  without  reason, 
without  any  ground,  purpose,  or  object  that  can 
well  be  imagined,  creating  an  anomaly  in  the  law 
and  doctrine  on  tlus  very  important  subject,  in  the 
case  of  the  return  from  the  court  to  his  own  home 
by  a  person  so  circumstanced  ?  I  see  no  reason  for 
any  such  exception.  I  think  the  principle  applies  aa 
well  to  persons  accused,  who  are  equally  bound,  with 
witnesses,  prosecutors,  and  jurymen,  to  attehd  tiie 
court,  and  to  remain  there  as  long  as  the  case  or 
justice,  or  the  desire  of  the  magistrate  or  judge  shall 
require  it,  and  therefore  they  must  equally  be 
entitled  to  be  protected  on  their  way  from  the  court 
to  their  own  homes.  Now  when  we  look  to  the 
authorities,  as  I  have  already  observed,  we  find,  in 
the  case  of  a  party  accused  of  a  crime,  and  pro- 
ceeding to  the  court,  and  remaining  in  court,  as  well 
as  returning  from  the  court  to  his  own  home, 
whether  for  the  purposes  of  a  trial,  or  for  the 
purpose  of  a  preliminary  investigation  before  a 
magistrate,  no  authority,  one  way  or  the  other, 
directly  affirming  that  the  privilege  exists.  I  am  of 
opinion,  now  that  the  question  arises  for  the  first 
time,  that,  not  only  by  analogy  to  the  law,  supported 
by  numerous  authorities,  which  has  been  long  estab- 
lished in  this  country,  but  also  upon  principle  and 
upon  the  most  solid  and  all-important  grounds,  and 
the  most  irrefragable  reasons  in  relation  to  the  ad- 
ministration of  justice,  we  must  extend  and  apply  to 
the  case  of  parties  accused  of  a  crime,  and  who  are 
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put  upon,  or  are  about  to  be  pat  upon,  thdr  trial,  or 
who  are  called  upon  to  attend  a  preliminary  pro- 
ceeding before  magistrates,  the  same  principle  which 
has  hitherto  been  applied  to  witnesses,  prosecutors, 
and  jurymen,  in  all  other  cases  ciril  and  criminaL 
Bat  we  have  been  pressed  with  the  authority  of  a 
case  that  has  been  decided  in  this  country— and  there 
are  some  decisions  also  upon  the  yery  same  point  in 
the  courts  in  Ireland,  and  which,  no  doubt,  differ 
ftom  the  high  authority  of  Lord  Campbell  and  the 
Court  of  Queen's  Bench,^that  where  a  man  has 
been  tried  for  an  o£fence  and  acquitted,  the  priyilege 
from  arrest  upon  diil  process,  if  he  possessed  it 
iMfore,  ceases  as  soon  as  the  decision  is  pronounced, 
and  if  he  thinks  fit  to  remain  in  court,  or  whether 
ho  should  proceed  from  the  court  towards  his  own 
home,  if  the  proceedings  are  at  an  end  and  he  is 
discharged,  he  may  be  arrested  immediately  after- 
wards, or  on  his  way  from  the  court  to  his  own 
home.  Such  are  the  decisions,  and  there  are  more 
than  one,  and  on  high  authority  in  this  country. 
On  the  other  hand,  in  a  case  which  we  find  reported 
in  various  reports  in  the  courts  in  Ireland,  the  very 
contrary  has  been  held,  and  it  has  there  been  deter- 
mined not  only  that  a  man  is  pririleged  from  arrest 
on  civil  process  on  his  way  to  the  court,  and  while 
he  remains  in  the  court  for  the  purpose  of  taking  his 
trial,  but  that  he  is  entitled  to  that  pririlege 
when  he  has  been  tried  for  an  offence  on  a 
criminal  charge  and  has  been  acquitted,  while 
he  is  on  his  way  from  the  dourt  to  his  own 
home.  It  is  unnecessary  for  us  to  pronounce 
any  opinion  as  to  whether  the  decisions  by  the 
courts  in  Ireland,  or  the  decisions  of  the  courts  in 
England,  are  more  in  conformity  with  the  princi- 
ples of  the  law  of  this  country.  We  are  not  called 
upon  to  decide  that  question.  This  is  not  the  case 
of  a  man  having  been  acquitted  on  a  criminal 
charge,  and  when  the  proceeding  therefore  is  at  an 
end ;  but  it  is  the  case  of  a  person  under  a  criminal 
chaige  or  investigation,  proceeding  before  a  magis- 
trate or  a  court  of  law,  and  which,  with  all  the 
forms  of  law,  has  commenced  and  is  still  continu- 
ing, and  which  is  consequently  undetermined,  and 
only  postponed  to  a  future  day,  on  which  future 
day  he  would  be  bound  to  attend.  I  am  of  opinion 
that  a  person  so  drcumstanced  is  privileged  from 
arrest  under  civU  process  on  his  way  from  the  court, 
in  which  the  magistrate  presides,  before  whom  the 
preliminary  investigation  or  examination  is  being 
conducted ;  that  he  is  privileged  while  he  remains 
for  the  purpose  of  meeting  the  charge  in  the  court 
before  the  magistrate ;  and  that  that  privilege  con- 
tinues until  he  shall  have  returned  from  the  court, 
there  being  no  unnecessary  delajr  in  his  so  going  to 
his  own  home.  Under  those  circumstances,  and 
without  therefore  disputing  or  interfering  with  any 
dedsion  whatever  of  any  court  of  law  in  England 
or  in  Ireland,  I  am  of  opinion  in  this  case  that  the 
defendant  Benjamin  is  entitled  to  the  privilege 
which  he  claims,  and  that  the  rule  for  his  discharge 
from  the  arrest  in  question  must  be  mjide  absolute. 

Channbll,  B.^Iam  of  opinion  that  the  rule  moved 
for  in  this  case,  to  discharge  the  defendant  from 
custody,  should  be  made  absolute.  It  was  not  so 
much  contended,  in  the  course  of  the  argument 
against  the  rule,  that  a  privilege  did  not  exist  in 
reference  to  criminal  proceedings,  as  that,  though 
there  might  be  protection  claimed  and  the  same 
privilege  allowed  in  criminal  proceedings  as  in  the 
case  of  civil  proceedings,  it  did  not  apply  to  the 
party  accused;  it  applied  only  to  witnesses,  or  to  a 
person  in  a  similar  situation  to  a  witness,  or  to  a 
]nx>secutor,  or  a  juror.  I  agree  in  thinking  that 
there  is  no  direct  authority  on  this  point.  The  two 
cases  which  most  nearly  approach  this  are  the  case 
of  Callana  v.  Sherrjf^  in  the  Irish  Reports,  which  has 

Mao.  Cast-Yol.  V. 


been  referred  to  at  the  bar,  and  the  case  of  Bare  ▼. 
Hyde  (ubi  supra)  in  the  Court  of  Queen's  Bench 
in  which  Lord  Campbell  pronounced  a  decision 
opposed  to  that  case  in  the  Irish  Reports,  where  the 
objection  had  been  founded  principally  on  the 
practice  which  prevailed  in  this  country.  But  I 
agree  also  with  my  Lord  in  thinking  that  it  is 
unnecessary  for  us  now  to  say  which  of  those 
two  decisions  is  right,  because  the  present  case  is 
not  identical  with  either  of  them.  We  have,  there- 
fore, to  see  how  the  case  stands  on  principle.  Now 
in  the  case  of  Montague  v.  Harrison  (ubi  supra),  Mr. 
Justice  Willes  appears  to  have  laid  down  a  sound 
rule  as  to  the  matter  in  question,  when  he  says, 
*'The  principle  on  which  the  privilege  now  in 
question  rests  is  this,  that  a  suitor  who  has 
obtained  a  judgment  in  a  civil  action,  cannot 
use  the  process  of  the  court  for  the  purpose 
of  withdrawing  from  another  court  a  witness 
or  other  person  without  whose  presence  fuU 
justice  cannot  be  done."  There  the  learned  judge 
is  putting  the  case  of  process  upon  a  judgment,  and 
there  can  be  no  real  oistlnction  between  mesne  pro- 
cess and  process  upon  a  judgment;  the  prinoiple 
which  applies  to  one  must  govern  the  other ;  and 
though  his  Lordship  says  "  for  the  purpose  of  with- 
drawing from  the  court  a  witness,"  he  goes  on  to 
say,  "  or  any  other  person  without  whose  presence  full 
justice  cannot  he  done,'*  Now  here  it  is  true  that  the 
party  was  not  in  the  situation  of  a  witness  called 
upon  to  give  evidence,  but  he  was  entitled  to  have 
witnesses  called  on  his  behalf,  and  the  very  remand 
is  allowed  him  in  order  to  afford  him  an  oppor- 
tunity of  producing  witnesses.  I  think,  therefore^ 
that  the  case  comes  within  the  principle  of  "  other 
person  without  whose  presence  full  justice  cannot 
be  done."  I  cannot  conceive  myself  a  case  in  which 
it  could  be  more  strongly  urged  that  "justice  could 
not  be  done"  without  the  presence  of  some  particular 
person  than  in  the  case  of  a  man  with  a  criminal 
charge  against  him,  and  whose  guilt  or  innocence 
must  depend  on  the  evidence  offered  against  him 
and  that  offered  for  him,  and  the  remand  being 
made,  as  I  have  said,  for  the  very  purpose  of 
enabling  him  to  offer  evidence  in  answer  to  the 
charge.  I  think,  therefore,  that  not  only  the 
principle  enunciated  bv  Mr.  Justice  Willes  is  the 
correct  principle,  but  that  it  is  really  applicable  to 
this  very  case,  and  therefore  should  govern  it.  I 
may  observe  that  we  are,  to  a  certain  extent,  ren- 
dering complete  the  analogy  between  proceedings  in 
a  dvil  case  and  proceedings  in  a  criminal  case, 
because  it  is  not  disputed  that  a  party  in  a  civil 
case,  though  not  a  witness,  may  claim  his  privilege 
of  going  to  and  returning  from  court.  I  am,  there* 
fore,  of  opinion  that  this  rule  for  the  defendant 
Benjamin's  dischai^  from  custody  should  be  made 
absolute. 

PiooTT,  B.— I  agree  with  the  opinion  that  has 
been  expressed  by  the  Lord  Chief  Baron  and  my 
Brother  Channell,  in  this  case.  It  is  certainly  very 
strange  that  there  should  be  no  authority  in  the 
books  on  the  subject;  but  it  may,  perhap^  be 
accounted  for  by  the  fact  that  the  system  of  bdling 
all,  or  almost  all,  prisoners  did  not  exist  until  very 
recently,  and  more  especially  the  practice  of  letting^ 
them  go  on  bail  when  under  remand,  which  would 
be  during  the  process  of  an  inquiry  into  tbe 
felony  with  which  they  are  charged.  That  may  be 
the  reason  why  there  is  no  authority  in  the  bookSy 
one  way  or  the  other,  on  a  case  precisely  like  the 
present.  Therefore,  we  have  to  dedde  this  case 
upon  principle,  and  it  seems  to  me  that  the  principle 
of  the  case  alluded  to  in  Montague  r,  Harrison 
equally  applies  here.  It  would  be  a  very  great 
inconsistency  in  the  law,  if,  on  the  one  hand,  it 
bound  a  man  with  sureties  and  under  his  oir^ 
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leoognisanceB  to  appeal  before  a  magUtrate,  and  on 
the  other  allowed  a  sheriff  to  take  him  on  civil 
process  and  convey  him  against  his  will  in  an 
opposite  direction.  It  seems  to  me,  therefore,  that 
the  reason  why  the  privilege  shoold  be  accorded 
applies  fully  to  a  case  like  the  present,  which  is 
distingoishable  from  the  case  in  the  Queen's  Bench, 
which  has  been  so  fully  referred  to  at  the  bar  and 
by  my  Lord.  I  think,  therefore,  that  the  defendant 
Mnjamin  is  entitled  to  the  privilege  which  had 
been  claimed  on  his  behalf,  and  that  the  rule  for  his 
discharge  from  custody  should  be  made  absolute. 

Clsasbt,  B. — ^I  agree  entirely  in  the  conclusion 
which  the  court  has  arrived  at.  This  does  not 
appear  to  me  to  be  a  question  of  practice,  it  is 
zather  a.question  of  principle.  It  has  nothing  to  do 
with  the  forms  of  procedure  and  the  remedies  which 
people  have,  but  it  relates  to  the  administration  of 
justice  generally;  and  that  being  so,  I  certainly 
should  be  surprised  to  find  that,  governed  as  they 
are  by  the  same  principles  entirely,  there  should  be 
a  difference  in  the  practice  of  the  oourts  in  Iceland 
and  in  this  country.  We  cannot,  however,  enter 
into  the  consideration  of  that  question,  although, 
perhaps,  if  the  cases  were  thoroughly  examined,  it 
might  appear  that  that  difference  does  not  really 
exist,  it  would  take  some  time  to  establish  that, 
but  I  have  seen  enough  of  the  cases  to  satisfy 
myself  that  it  might  appear  that  the  difference  did 
not  exist.  Now  I  say  this  is  a  question  of  principle 
which  relates  to  the  administration  of  justice  gene- 
rally; and,  although  it  appears  to  be,  and  some- 
times is  called,  the  privilege  of  the  witness,  in  reality 
it  is  not  his  privilege  personally,  but  it  is  a  privilege 
because  he  is  himself  concerned  at  that  time  in  the 
administration  of  justice.  I  quite  subscribe  in  that 
tense  to  what  is  said  by  Mr.  Justice  Williams  in  the 
case  of  Montague  v.  Harrison  (ubi  sup.},  in  which  he 
closes  his  judgment  by  saying  that  "  the  privilege 
is  not  of  the  witness  but  of  the  court,  for  the  pur- 
pose of  insuring  the  due  administration  of  justice." 
Now  that  being  the  principle,  that  the  process  of  a 
court  of  justice,  for  the  purpose  of  enforcing  a  judg- 
ment, is  not  to  operate  as  an  obstruction  to  the 
administration  of  justice  in  another  court,  we  have 
only  to  apply  that  principle  to  tlus  case,  and  I  think 
that  the  conclusion  which  we  must  arrive  at  is  per- 
fectly obvious.  In  the  ordinary  course  of  the  admi- 
nistration of  justicein  the  policecourt,  which  we  know 
is  one  which  is  governed  by  the  privilege  accorded  by 
the  police  magistrate,  a  person  is  let  out  to  go  where 
he  likes  upon  bail.  It  is  true  that  in  one  sense  he 
is  said  to  be  in  tiie  custody  of  the  bail ;  but  that 
only  means  that  they  are  responsible  for  his  appear- 
ance. It  is  for  him  af terwanls  (and  he  is  perfectly 
master  of  his  own  actioi^s)  to  determine  whether  he 
will  or  will  not  make  his  appearance  and  take  the 
part  that  is  required  of  him  in  the  administration 
of  justice.  That  being  so,  it  is .  esientiaUy .  the 
•bject,  under  this  protection  that  is  i  accorded  to  all 
persons  who  are  required  to  take  part  in  the  eourse 
of  the  admEDistration  of  justice,  that  they  should 
feel  that,  in  going  thither  and  in  returning  thence, 
they  wHl  not  bemolested  by  the  process  of  anv  civil 
court  Is  that  conclusion,  which  is  obviously  ap- 
plicable to  the  present  case,  and  leaves  no  doubt 
.  as  to  what  we  ought  to  do  in  it^  at  all. at  variance 
with  any  decision  that  has  been  arrived  at  by  the 
.  courts  of  this  country  ?  Certainly  not.  I  was  very 
..anxious  to.  see  the  ca«e  of  Bar$  v«  Myde,  in  the 
-.jQueen's  Bench,  which  has  been  referred  to  in  argu- 
c/ment^  to  see  whether  the  person  who  was  arrested, 
and  whom  the  court  refused  to  discharge,  had  gone 
^  thara  as  a- witness  or  aa  a  party  accused  himself,  in 
.obedience  to  the  process  of  the  court.  It  seems 
:.that  that  was  not  the  case.  There  was  no  neces- 
-  nty  whaterer  to  extend  the  protection  to  him.    He 


had  been  aprehended  and  taken  there  to  be  tried. 
After  his  trial  and  acquittal,  justice  having  nothing 
more  to  do  with  him,  he  was  discharged.  The 
administration  of  justice  was  no  more  interested 
in  his  appearance.  The  court  decided  that  he  had 
no  privilege,  and  why  should  he  have  if  he  had  no 
privilege  in  going  ?  He  had  never  been  in  the  posi- 
tion of  exercising  any  option  whether  he  would  go 
or  not,  therefore  he  was  not  at  all  in  the  position 
of  a  person  in  whose  behalf  it  was  necessary  to 
interpose  this  privilege.  Now  not  going  through 
them  at  all  in  detail,  but  referring  to  the  cases  in 
the  Irish  courts,  those  referred  to  present  a  very 
different  state  of  facts^a  state  of  facts  more  re- 
sembling the  state  of  facts  in  this  case,  but  still  not 
the  same  because  there  is  an  obvious  distinction 
between  a  person  being  under  recognisances  to  be 
tried,  and  going  in  pursuance  of  these  recognisancefl^ 
to  be  tried,  where  it  is  a  case  of  his  own  option, 
whether  he  will  go  or  not,  and  afterwards  bein^ 
acquitted,  and  the  case  of  a  person  apprehended 
under  a  charge  of  felony,  and  tried  and  then  dia- 
charged.  Now,  for  instance,  there  is  the  case,  that 
was  referred  to  yesterday,  of  CaRans  v.  Sherry,  in 
Alcock  and  Napier's  Beports,  where  a  party  who  at- 
tended under  a  recognisance  to  answer  a  criminal 
charge  and  was  acquitted  and  discharged,  was  held 
to  be  privileged  from  arrest  whilst  going  to  and 
returning  from  the  court  where  he  was  bound  to 
attend.  Now  if  we  examine  all  the  casee  in  the 
Irish  courts,  I  doubt  very  much  whether  we  shall 
find  one  in  which  a  man  was  apprehended  and  tried 
and  acquitted,  where  the  court  granted  him  protec- 
tion. This  case  is  not  the  same  as  the  case  in  the 
Irish  courts;  it  is  a  much  stronger  case  for  dis- 
charging him,  and  the  question  comes  whether  we 
should  act  on  that  or  not.  All  I  can  say  is,  that  in 
that  case  before  Lord  Campbell,  or  before  the 
Queen's  Bench,  the  roan  had  been  apprehended  and 
tried  for  felony,  and  the  dccisisn  turns  very  much 
upon  that.  I  am  clearly  of  opinion,  therefore^  that 
the  attendance  of  this  defendant  ought  to  be  pro- 
tected, because  it  was  for  him  to  decide  whether  he 
would  go  or  not,  and  it  would  clearly  interfere  with 
the  administration  of  justice  if  he  were  not  pro- 
tected. 

KiflLLT,  C.  B. :  This  is  an  entirely  new  and  vety 
important  case,  and  both  parties  were  fully  justified 
in  oomiag  to  the  court.    There  must  be  no  cocti. 

Hide  absobile  for  the  dischcrge  of  the  defoidoaU 
from  custody. 

Attorneys  for  the  plaintiff  Torry  Jcmemag^  and 
Tagart^  88,  Bedford-row,  Holbarn,  W.  C. 

Attorney  for  the  defendant,  Benjamin,  T,  W» 
Payne,  49,  Bedford-low,  Holfoom,  W.C. 


VHtECTlQfN   PBTZTIONB. 

Bepcnted  by  F.  O.  CamcF,  Esq.,  Bnrrister«t-XAW. 

WAIXINGFORD  ELECTION  PETIXION. 

(Before  Bi^ackbubn,  J.) 

Treating  —  PubUohouse  acores  —  QaanUtj/  —  CbrripC 

motiveS'^Agency, 

Having  scaree  at  pMic^hmuee  epmotmte  to  treating. 

A  candidate  bnmght  dewn  hie  LondMk  ce^eMf,  mmrtdvf' 
the  agenfe  derke,  and  eeverai  of  the  f^i^endmtm 
personal  friends,  who  Uved  extrmoageaikthf  at  a  pvAHc^ 
house,  xU  the  respondoife  expenm  : 

Held  to  he  a  dangerous  practice,  and  thai  had  any  of 
such  persons  been  voters,  it  must  have  been  regarded  aa 
merebf  a  cloak  for  bribery* 
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I%B  mfer  plcm  is  for  candidatea  to  p<nf  their  agents 
hamiom^y  end  for  the  agents  to  provide  far  themselves 
and  their  clerks. 

The  givintf  of  a  small  quantity  of  beer  or  other  refresh- 
ment with  a  comg)t  intention  wiU  avoid  an  election  ; 
but  the  fact  that  such  intention  existed  must  be  clear, 
and  in  considering  whether  this  fact  has  been  estab- 
lished, regard  must  be  had  to  the  extent  of  the  supply. 

Where  meat  and  drink  are  given  awaif  for  the  purpose 
of  gjaifdng  popularity^  and  thereby  to  affect  the 
^ec^on^  that  is  evidence  of  oomqtt  motives, 

Seven  voters  went  the  day  before  the  polling  to  the  hoeue 
^fo^  agent  of  the  respondent  to  obttnn  instruetiens. 
J^e  agent  woe  from  home,  hut,  at  their  suggestion,  the 
servant  permitted  them  to  pass  the  night  in  the  ht^en, 
and  kis  wife  and  dauohter  supplied  them  wiOt  a  small 
quantity  of  beer  ana  tobacco,  and  the  next  morning 
gave  them  a  breakfast.  Durinp  the  evening  the 
respondent  entered  the  kitchen  anef  stumbled  over  them, 
as  they  lav  asleep,  but  told  them  not  to  disturb  them- 
sehes.  They  had  all  previously  promised  to  vote  for 
the  respondent  s 

Meldy  not  to  be  treating  within  the  meaning  of  the  statute. 

The  re^xmdent  went  to  look  at  some  workmen  to  see 
how  they  were  getting  on,  and,  without  knowing  them 
to  be  voters,  gave  them  three  shillings  : 

Eeld,  that  this  was  not  a  corrupt  paymemU 

The  rule  as  to  agency  hid  down  by  Martin,  B.,  in  the 
Norwich  petition,  ante  p.  616,  cpproved. 

Ctreamutaneeeof  treating  at  pubUc-housee  sufficient,  if 
done  by  permission  of  the  respondent  or  his  agent,  to 
avoid  the  election. 

The  petition  in  this  case  contained  the  ordinary 
allegations,  but  the  only  one  which  proved  impor- 
tant was  that  of  treating. 

Poland,  Merewether,  and  Casswelllor  the  petitioner. 

Rdhntine,  8erjt.,  Francis,  and  Montagu  Williams 
for  the  respondent. 

The  principal  eridenoe  of  treating  was  given  by 
Methae  Swadling,  who  was  corroborated.  The  Mr. 
Deaoon  referred  to  was  an  admitted  agent  of  the 
vefpondent.    Swadling  said  :— 

The  Biglit  before  the  election  he  went  to  Kr.  Deacon's 
'to  Mk  him  aboat  the  arnuigement  (or  votilng  on  the  f ollow- 
ia*  daor.  Ha  eav  a  aervaikt,  but  ha  eonld  not  say  hia  nana, 
neither  conld  he  remembor  the  time.  Otiien  went  with 
him  named  Clarke,  Gardner,  Warwick,  Steel,  Sadler,  and 
Jamea  Freeman.  Tber  all  lived  in  the  eame  locaiitj— 
Vaion-temoe,  Bine  iCoontain.  Thev  met  in  the  street, 
bnt  not  by  anangement.  When  they  found  that  Mr. 
Deacon  was  from  home,  they  went  into  the  kitchen,  where 
thev  waited  till  he  came  home.  Warwick  and  Steel  went 
back  to  Blue  Mountain,  while  the^  tt^ed  and  had  a  bit  of 
.mU.  mea4  and  beer ;  a  aevraat  of  Mr.  Deaoon'a  brought  the 
meat ;  he  did  not  know  his  name.  Some  tobacco  was  put 
on  the  teble,  he  could  not  say  by  whom.  Pipes  and  all 
were  on  Che  table  when  they  went  into  the  kitchen.  Mr. 
Deaoon  oama  to  ibem  to  the  kitohen,  but  he  could  not  asy 
what  time  it  waa.  for  he  was  aaleep.  He  was  told  by  one 
of  his  mates  that  ne  came  in  and  also  Mr.  Stanley  Tickers, 
-but  he  did  not  eee  them.  Witness  went  asleep  on  the  floor 
><»«&•  brioka.  All  of  them  stayed  in  the  Utohen  all  night. 
Warviok  and  Steel  went  home  in  the  night  and  xetuzned. 
Steel  went  home  in  the  ni«ht  to  do  his  horses,  and  returned 
the  same  night.  They  all  had  breakfast  there— toast  and 
eolfee.  Theyleft  between  seven  and  eight  in  a  close  carriage 
•ad  pair.  The  carriage  was  brought  up  to  the  door  and 
xead^  to  take  them  toBrightweU  to  poll.  Six  of  them  rode 
faiside,  Gardner  outside.  Mr.  Deaoon  sat  by  the  side  of 
Oardaer.  He  did  not  smoke  on  the  way  to  the  poll.  When 
tlMv  got  to  the  plaoe  of  polling  they  ail  polled  .for  Ylokars 
and  retnxned  home.  Iney  had  sometAingto  drink  at 
Brlghtwell,  in  a  beershop  kept  by  William 'White.  They 
had  a  pot  or  two  between  them.  Mr.  Deaoon  was 
■niiisiito  the  beschoose  when  they  had  it.  Kobodypaid  for 
tibe  beer  while  he  waa  pMsent.  He  did  not  pi^  tor  it,  aor 
did  he  see  any  of  the  others  do  so.  When  they  left  the 
house  they  saw  Mr.  Deacon  in  the  stxeet.  They  all  re- 
•ateiod  the  eaniage  and  were  driven  home.   Mr.  Deaoon 


rode  outside  at  the  thne.  He  thought  Mr.  Deaoon  waa 
a  lawyer.  He  knew  him  before.  They  merely  went  to  Mr. 
Deacon's  to  know  how  to  act  about  the  polling.  He  went 
to  Mr.  Deaoon  because  he  tiiought  he  was  a  man  who 
understood  such  things  and  the  proper  person  to  ask. 

Cross-examined  by  Ballantine,  Serjt. : — 

He  went  to  Mr.  Stanley  Vickers's  lawyer  a  month  before 
the  election,  and  volunteered  his  vote.  A  man  named 
Prowee  went  with  him.  Previous  to  this  Mr.  Yiokem  had 
come  to  his  house,  bnt  he  waa  not  at  home^  Thia  waa 
the  first  time  I  ever  voted.  I  cannot  say  who  brou^t 
the  pipes  and  tobacco  in  the  kltcen.  I  cannot  say  it  was 
Mr.  Deacon's  servant,  for  thev  were  there  when  we  went 
into  the  Utehen.  It  is  very  difficult  for  a  oandage  to  get 
up  to  our  plaoe. 

With  reference  to  this  matter  Rdhntine,  Seijt* 
informed  the  court  that  Mr,  Deacon,  was  a  higlily 
respectable  gentleman,  and  had  bron  for  some  forty 
years  a  confidential  clerk  to  a  solicitors'  firm  in  the 
plaoe,  and  was  thoroughly  well  known.  The  poorer 
dasses  had  always  found  in  him  a  friend,  and 
whenever  any  assistance  was  needed,  which  should 
scarcely  find  its  way  into  a  solicitor's  books,  he  had 
given  it,  and  his  name  was  regarded  with  the  utmost 
possible  respect.  And  there  was  no  doubt  whatever 
that  from  that  rerr  influence  he  was  conndered  a 
penon  of  great  value  in  relation  to  the  election. 
These  persons,  two  of  whom  were  tenants  of  Bfr. 
Deacon's,  had  been  canvassed  upon  a  former 
occasion.  They  were  persons  of  liie  humblest 
possible  walk  of  life,  and  persons  no  doubt  upon 
whom  influence  might  be  used.  Mr.  Deaidbn  was 
not  at  home  on  the  night  they  went  to  ^s  house. 
They  met  the  servant,  and  it  having  been  arvaoged 
that  they  should  go  to  the  poll  the  following 
morning,  it  was  proposed  by  them,  and  the  servant 
made  no  objection,  that  they  should  take  up  their 
abode  in  the  house  during  the  ni^t.  The  ladies  t>f 
the  house,  Mrs.  Deacon  and  her  daughter,  were  at 
home,  and  it  was  by  the  order  of  Mrs.  Deacon  that 
something  was  given  to  them  in  the  kitchen  befoce 
retiring  to  rest,  and  breakfast  in  the  moraing. 

BaBantine,  Seijt,  in  opening  the  defence,  expressed 
his  confidence  that  his  Lordship  would  not  consider 
the  entertainment  of  the  **  Seven  Sleepers"  treat- 
ing. [B1.AOKBUBK,  J.— I  quite  agree  with  other 
judges  who  have  said  that  if  a  single  thimbleful 
of  liquor  is  given  for  the  purpose  of  corrupting  a 
voter  the  election  is  null  and  void.  The  question 
as  regards  these  men  is  whether  they  were  given 
provisions  in  the  kitchen  with  a  corrupt  intention.] 
I  fully  concur  with  your  Lordship's  view  upon  the 
subject.  My  reason  for  dealing  with  this  case  by 
itsdf  is  that  the  circumstanoes  surrounding  it  stood 
alone.  They  are  different  to  any  otiier  circum- 
stances alleged,  and  I  cannot  help  thinking  that  Mr, 
Deacon,  although  an  agent  to  Mr.  Vidcers,  had  no 
responsibility  in  the  matter,  and  the  real  question 
which  brings  me  to  an  important  matter  in  this 
case  is  whether  there  is  such  an  amount  of  treating 
within  the  terms  of  the  Act  of  Parilament  as  to 
satisfy  your  Lordriiip  it  has  carried  the  dectiea. 
There  are  two  sections  of  the  Act  of  Parliament,  to 
which  I  wish  to  call  your  attention,  the  4th  and  the 
28rd.  I  liave  looked  at  the  23rd  section  with  a  great 
deal  of  care,  and  drawn  from  it  my  condusions.  It 
dedares  that  to  give  or  cause  to  be  given  on  the 
day  of  nomination  any  meat  or  drink,  or  entev- 
tainment,  to  a  voter,  Ac.  I  apprdiend  the  meaning 
of  that  is  to  prevent  the  giving  of  any  previden 
or  entertainment  to  a  voter  on  account  of  anv 
trouble  he  might  liave  been  put  to  in  reoord- 
ing^  his  vote.  A  penalty  of  only  40t.  is  attached 
to  the  offence  in  question,  and  it  does  not  in- 
validate an  election.  At  the  same  time  it  creates  a 
particular  offence,  and  is  not  a  bad  illustration  of 
the  mode  in  wiiich  section  4  is  to  be  dedt  with.  1 
have  hardly  more  to  do  tiian  to  repeat  wliat  your 
Locddiip  has  said.    The  word  **coiT^f  is  used  in 
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two  |Mirt8  of  that  section.  It  waa  contended  at 
Bradford  by  Baron  Martin,  that  corruption  was 
something  more  than  wilf  ul,  but  tliat  I  apprehend 
can  hardly  be  supported.  Then  come  the  words 
after — providing  meat  and  so  forth  in  order  to  be 
elected,  or  for  being  elected,  or  for  the  purpose  of 
corruptly  influencing  such  person.  [Blackburn,  J. 
— It  is  necessary  to  prove  that  there  was  a  corrupt 
intention.  If  entertainment  is  given  to  such  an 
extent  as  to  Brove  that  it  was  given  in  order  to  in- 
fluence the  election,  then  it  would  be  treating,  and 
would  come  within  the  statute.]  I  quite  agree  with 
your  Lordship's  views.  I  shall  first  of  all  consider  a 
cingle  case,  and  I  think  it  is  a  fair  mode  of  dealing 
with  the  subject.  Suppose,  for  instance,  a  man 
said  to  a  voter,  '*  If  you  vote  for  me  here  is  a  glass 
of  wine  for  you."  That  would  come  within  the 
words  and  meaning  of  the  section.  I  p^ectly 
agree  with  your  Lordship  that  an  act  of  this  sort 
would  constitute  a  bribe,  because  there  may  be  a 
small  as  well  as  a  large  bribe.  With  regard  to  what 
has  been  called  general  treating,  I  venture  to  think 
that  the  legal  mode  of  dealing  with  it  is  this :  Every 
man  is  responsible  for  the  natural  consequences  of 
his  own  acts,  or  that  which  his  own  acts  are  likely  to 
create,  and  therefore  if  he  sanctions  a  large  amount 
of  general  treating,  inasmuch  as  the  common  effect 
of  that  would  be  to  influence  the  election,  he  is 
lesponsible,  although  he  does  not  intend  it  should 
have  that  effect.  If  I  have  arrived  at  the  right  con- 
diision,  the  ground  is  dear  for  the  discussion  of 
this  subject.  One  further  remark  is  necessary  as 
regards  agency.  [Blackburn,  J.— As  regards 
agency  it  has  been  dearly  laid  down  that  an  elec- 
tion 18  void  where  an  agent,  even  contrary  to  the 
wish  of  his  employer,  has  been  guilty  of  a  corrupt 
act,  provided  such  an  act  was  suffidently  connected 
wiih  his  agency  as  to  render  the  member  answer- 
able.] 

Mr.  Vlckers,  the  respondent,  denied,  in  the  most 
explidt  way,  that  he  had  sanctioned  or  was  aware 
of  any  corrupt  act  having  been  committed  on  his 
behalf  in  connection  with  the  dection.  In  his  re- 
examination he  said  he  recollected  having  given  8s. 
to  a  man  who  was  probably  a  witness  nam^  Kemp. 
He  was  told  that  the  men  with  whom  Kemp  was 
were  not  voters,  and  he  put  his  hand  into  his  pocket 
and  handed  them  the  amount  named  to  get  some- 
thing, as  it  waa  a  cold  morning,  and  they  asked  him 
to  treat  them.  The  giving  that  3s.  had  nothing 
whatever  to  do  with  the  election. 

Mr.  Child,  of  the  firm  of  Child  and  Son,  Victoria- 
street,  Westminster,  corroborated  the  evidence  of 
Mr.  Vickers  as  to  his  having  given  strict  instruc- 
tions that  the  canvass  on  his  behalf  should  be  con- 
ducted on  prindples  of  entire  purity.  He  added 
that  he  had  warned  the  landlords  of  the  George  and 
the  Town  Arms  Inns  against  giving  away  beer 
or  anything  else  on  Mr.  Vickers's  account,  and  that 
the  landlord  of  the  Crown  and  other  public-houses 
at  Benson  had  received  similar  warning. 

Mr.Dodd  said  that  he  had  been  on  several  occasions 
called  upon  to  give  beer  away,  but  that  he  invariably 
declined  to  do  so.  He  pointed  out  in  more  than  one 
instance  to  the  landlords  of  public-houses  that  if 
they  did  supply  beer  gratis  to  people  they  must  not 
•expect  to  be  paid  for  it  by  Mr.  Vickers. 

Mr.  Deacon,  in  reference  to  the  case  of  the  seven 
voters  said  there  was  not  the  slightest  necessity  for 
trying  to  influence  them  in  any  way,  because  they 
had  flJi  along  before  promised  to  vote  for  Mr.  Vickers. 

The  public-house  treating  by  partisans  is  suffi- 
dently dealt  with  in  the  judgment. 

Blackburn,  J.,  passing  over  the  allegation  of 

bribery,    said   that   the   important  •  question   was 

whether  there  was  suffident  proof  of  treating,  and 

•  be  had  experienced  great  difficulty  in  considering 


this  point  It  was  not  a  case  in  which  there  could 
be  any  doubt,  nor  was  it  a  case  in  which  there  was 
no  evidence.  There  was  evidence  to  be  seriously 
considered,  but  was  there  sufficient  to  void  tbe 
election  ?  Was  the  meat  or  drink  given  away  for 
the  purpose  of  produdng  an  effect  upon  the  dectors  ? 
He  thought  that  where  the  intention  was  to  gain 
popularity,  and  thereby  affect  the  election,  then 
there  was  evidence  of  corrupt  motives.  But  when 
one  came  to  look  at  the  question  of  intention,  it  was 
necessary  to  consider  the  amount  and  quantity  of 
drhik  or  provision.  It  was  true  that  the  statute  did 
not  mi^e  allowance  for  quantity.  The  smalleat 
quantity  of  drink^and  Justice  Willes  had  said  that 
a  single  thimbleful  of  drink— given  away  with  a 
corrupt  intention,  was  sufficient  to  avoid  the  dection^ 
but  woen  the  question  was  considered  as  a  matter  of 
fact  as  to  whether  tiie  intention  existed,  it  was 
necessary  to  consider  to  what  extent  it  was  done. 
He  agreed  that  the  mere  giving  of  a  thimbleful  of 
drink  for  l^e  purpose  of  influencing  the  dection  was 
an  infringement  of  the  statute,  but  the  question  as 
to  whether  it  was  given  for  the  purpose  of  influ- 
endng  the  election  ought  to  be  clear,  and  the  ground 
on  w£ch  he  had  based  his  consideration  was  as  to 
the  quantity  of  liquor  distributed.  Mr.  Merewether 
had  said  a  good  ded  about  the  seven  men.  These 
men,  it  had  been  arranged,  were  to  go  to  poll  early 
on  the  morning  of  the  election.  They  reached 
Mr.  Beacon's  house  the  night  before,  and  the  servants 
consented  to  their  staying  dl  night  in  the  kitchen. 
Whilst  they  were  there  Mrs.  Deacon  supplied  them 
with  pipes  and  tobacco  and  a  small  quantity  of 
drink,  and  the  next  morning  gave  them  a  toeak- 
fast.  Mr.  Vickers  went  into  the  kitdien  and 
stumbled  over  the  men,  who  were  asleep  there, 
and  remarked  that  they  need  not  disturb  them- 
selves. Mr.  Merewether  was  quite  correct  in 
saying  that  this  entertdoment  was  given  to  these 
seven  men  because  they  were  about  to  Tote 
at  the  election.  He  codd  not  suppose  that  these 
seven  men  wodd  have  been  invited  to  sit  in  the 
kitchen  had  they  intended  to  vote  for  the  opposite 
side,  but  considering  the  degree  and  manner  in 
which  it  was  done,  he  could  not  draw  the  conclusion 
that  thUi  was  an  act  of  treating  within  the  meaning 
of  the  statute.  The  same  sort  of  remarks  would 
apply  to  the  Ss.  which  had  been  giveu  by  Mr. 
Vickers  to  the  workmen.  It  appeared  that  he  only 
went  to  the  place  where  the  men  were  at  work  to 
see  how  they  were  getting  on.  But  then  came  what 
was  much  more  important  in  this  case — ^What  was 
the  extent  of  the  treating  in  the  public-houses? 
On  that  he  had  considerable  difficdty  and  hesita- 
tion. The  manner  in  which  the  evidence  was 
adduced  made  it  a  very  difficult  matter  to  dedde 
on  this  question.  He  thought  upon  the  evidence 
brought  forward  by  the  petitioner,  there  was  quite 
sufficient  to  void  the  election  had  it  not  bem  con- 
tradicted. At  the  White  Hart,  Benson,  there  vras 
sufficient  drink  given  away  to  justify  him  in 
coming  to  the  conclusion  that  those  who  gave  it 
away  thought  to  obtain  popularity  in  the  village^ 
and  there  was  some  evidence,  though  much  slighter, 
of  beer  being  given  away  at  the  Star.  There  was 
distinct  evidence  of  beer  being  given  away  at  the 
Horse  and  Harrow  and  at  the  Sweet  Home,  and 
dso  that  people  went  to  these  houses  expecting 
liquor  wodd  be  given  them.  It  certainly  did 
seem  to  him  that  drink  had  been  given  away  at 
Benson  to  such  an  extent  that  if  given  by  the 
respondent's  or  his  agent's  permission  it  wodd  have 
been  suffident  to  nullify  the  election.  The  White 
Hart  was  the  house  where  Mr.  Vickers  had  a 
committee-room.  The  White  Hart  was,  it  appeared, 
kept  by  a  man  named  Dearlove,  and  a  lump  sum  of 
20/.  155.  was  pdd  to  him.  Dearlove  was  called  as  a 
,  witness,  and  seemed  to  endeavour  to  keep  back  the 
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tTQtb.  Doabtless  upon  this  it  appeared  that  he 
knew  something,  and  the  account  looked  as  if  it 
had  been  passed  simply  because  it  was  sent  in. 
Had  the  account  Bearlove  sent  in  contained  charges 
of  beer  giren  away  to  the  extent  the  eWdence 
showed,  he  should  certainly  have  thought  it 
sufficient  to  prove  treating.  Then  in  the  town 
of  Wallingford,  eyidence  was  giren  respecting 
beer  being  distributed  at  the  Town  Arms,  but  it 
was  rery  slight  and  not  reliable.  At  the  George 
it  was  shown  that  a  lunch  was  laid  out  costing 
AL  lOf.,  of  which  it  was  clear  many  voters 
partook,  although  it  was  said  to  have  been 
intended  for  poll  clerks  and  others  engaged  in 
the  election.  Unqaestionably  he  should  have 
thought  this  amounted  to  treating  had  it  not  been 
satisfactorily  explained.  Mr.  Sexjt.  Ballantine  had 
first  called  Mr.  Vickers  and  his  agents  to  establish 
as  far  as  possible  that  they  had  discouraged  treat- 
ing. Now,  it  was  positively  sworn  by  the  agents 
that  they  took  great  care  to  prevent  treating,  and 
that  if  it  was  done  they  would  not  pay  for  it.  The 
man  Belcher,  who  had  been  mentioned  as  treating 
some  men  to  beer  at  Benson,  had  been  shown  to  be 
no  agent  for  the  sitting  member,  and  he  himself 
had  sworn  that  he  gave  away  the  beer  more  for  the 
sake  of  oonviviality  than  for  election  purposes.  He 
admitted  that  he  spent  21  in  beer  as  a  treat  to  the 
villagers,  taking  the  money  from  his  own  pocket, 
and  never  expecting  to  be  repaid  by  Mr.  Vic&ers  or 
anyone  else.  Mr.  Weller,  who  was  in  much  the  same 
position  as  Mr.  Belcher,  though  no  doubt  a  friend  to 
the  cause  of  Mr.  Vickers,  spent  2L  more  in  drink. 
Neither  Mr.  Weller  nor  Mr.  Belcher  were  agents  of 
Mr.  Vickers,  and  that  being  so,  that  gentleman 
would  not  be  answerable.  It  had  been  stated  that 
Mr.  Dearlove  had  been  distinctly  told  not  to 
advance  drink  on  speculation,  and  when  he  sent  in 
his  bill  for  151.  the  agents  of  the  sitting  member 
refused  to  pay  but  6L  of  it,  a  sum  whidi  they 
thought  reasonable  for  legitimate  purposes.  This 
brought  the  question  to  a  considerably  difficult 
point.  He  should  observe  that  the  large  bill  con- 
tracted by  Mr.  Vickers'  agents  at  the  Greorge  was 
accounted  for  by  the  fact  that  the  sitting  member 
brought  down  from  London  Mr.  Child  and  several 
of  his  clerks,  besides  a  number  of  Mr.  Vickars*s 
friends  who  stopped  there,  although  he  could  not 
help  observing  that  the  living  they  indulged  in 
whilst  there  was  somewhat  extravagant  Had  these 
people  been  voters  it  might  be  open  to  the  suspicion 
that  it  was  only  a  cloak  for  bribery,  but  they  were 
not.  The  other  case  was  of  a  still  more  serious 
nature,  namely,  of  public-houses  supplying  beer 
which  they  never  hoped  to  get  paid  for.  A  man 
called  for  the  petitioner's  case  had  done  this,  and 
his  bill  was  rejected.  Mr.  Newton,  a  large  fanner, 
gave  fifty  or  sixty  of  his  labourers  a  large  quantity 
of  beer,  merely  because  they  were  his  workmen.  In 
this  case  Mr.  Vickers's  refusal  to  pay  was  bona  fide. 
Then,  again,  both  at  the  White  Hart  and  at  the 
Crown  there  was  an  entire  absence  of  evidence  to 
prove  treating.  It  however  was  really  true  that  the 
sitting  member  had  imperilled  his  seat,  and  had 
brought  on  a  petition  in  consequence  of  his  having 
a  score  at  public-houses.  He  himself  would  have 
it  laid  down  as  a  principle  that  having  a  '*  score " 
at  a  public-house  amounted  to  treating,  and  as  a 
matter  of  prudence  he  would  candidly  advise  all 
members  to  have  no  score  at  all.  Let  the  member 
pay  his  agents  handsomely,  let  them  pay  others,  and 
let  everyone  find  himself  in  refreshments.  Then  the 
candidate's  seat  could  not  be  imperilled.  In  this 
case  Mr.  Vickers's  seat  was  imperilled  very  con- 
siderably. But  he  came  to  the  conclusion  that  Mr. 
Vickers  neither  by  his  own  acts  nor  those  of  his 
agents  had  done  anything  in  tiie  shape  of  giving 
any  meat  and  drink  with  the  intention  of  influ- 


encing the  election.      His   Lordship    accordingly 
declared  that  Mr.  Vickers  was  duly  elected. 

Agents  for  the  petitioner,  Messrs.  FladgaiB^  Clarke^ 
and  Finck^  40,  Craven-street,  Strand. 

Agents  for  the  respondent,  Messrs.  Child  and  <Sbii, 
53,  Victoria-street,  Westminster. 


LICHFIELD    ELECTION    PETITION. 

(Before  Willbs,  J.) 

Jan,  25,  26,  27,  28,  and  29,  18G9. 

Bribery  at  common  law — Treaiing-^Paying  travelling 
exptnses  of  person  not  entitled  to  vote — Influene^^ 
When    exercise    of   iUegal^Su^eian — Injerential 
evidence — Promiaee, 

In  order  to  prove  treating  it  muH  be  shown,  not  only 
that  eating  and  drinking  went  on  during  the  election, 
but  that  it  went  on  under  the  eyes  of  the  candidate. 
Eating  and  drinking  must  always  go  on  ;  but  it  must 
be  shown  that  the  meat  and  drink  were  supplied  at  the 
expense  or  upon  the  credit  of  the  candidate,  either  by 
his  own  authority  or  by  the  authority  of  one  or  more 
of  his  agents. 

Bribery  at  common  law,  equally  as  bu  Act  of  Parlia' 
ment,  would  avoid  an  election  where  it  took  place.  If 
there  were  general  bribery y  no  matter  from  what  fund 
no  matter  frcm  what  person,  and  though  the  sittina 
member  might  have  nothing  to  do  with  it,  it  would 
defeat  an  election,  because  it  would  show  that  the 
election  was  not  aproceeding  pure  and  free  as  an  eleo' 
tionouqht  to  be,  but  that  it  was  vitiated  and  corrupted 
by  an  influence  which,  no  matter  from  what  quarter  it 
came,  had  avoided  the  rettam  and  shoton  it  to  be 
abortive,  «. 

ff,  lunoever,  the  bribery  be  short  of  general  bribery  it  is 
not  enough  to  show  that  a  stranger  to  the  member  or 
his  agents  bribed  one  or  more  persons. 

The  Act  17  j*  18  Vict.  c.  102,  c.  36,  must  be  construed 
by  the  light  of  the  common  law,  and  must  be  read  as 
meaning  agents  authorised  in  the  conduct  of  the 
election  to  canvass,  and  not  merely  agents  authorised 
to  bribe.  And  were  there  any  doubt  on  the  subject  it 
would  be  entirely  removed  &/  sect,  43  of  31  j*  82 

X'  Vict,  c  126. 

The  law  (reading  the  above  sections  together^  is  clear  tfiat 
a  single  act  of  bribery  proved  either  against  a  member 
or  against  an  agent  engaged  in  the  conduct  of  an  elec^ 
turn,  will  have  the  effect  of  defeating  that  election. 

The  law  cannot  strike  at  the  existence  of  influence.  It 
is  the  abuse  of  influence  with  which  alone  the  law  can 
deal;  and  influence  cannot  be  said  to  be  abused 
because  it  exists,  and  because  it  is  known  to  exist  and 
operate,  A  promise  given  on  the  condition  of  voting 
would  be  an  abuse  of  influence  and  a  bribe;  ana 
there  must  be  as  good  evidence  of  that  promise  illegal^ 
nuide  as  would  be  required  if  the  promise  were  a  legal 
one  to  sustain  an  action  for  breach  of  the  promise. 

Where,  therefore.  A.,  the  solicitor  of  the  respondent  had 
an  interest  in  a  hospital,  and  B.,  an  aged  voter,  wished 
to  be  admitted  there,  and  a  conversation  took  place  at 
which  A.  stated  that  he  wanted  B.  to  vote  for  the 
respondent,  and  B.  stated  that  he  wanted  to  gel  into 
the  hospital,  and  B,  did  vote  for  the  respondent : 

Held,  that  the  conversation  was  nothing  more  than  putting 
into  words  what  each  party  knew  before,  and  that 
there  was  no  corrupt  promise,  but  a  simple  exercise  of 
legitimate  influence, 

S,  was  one  of  the  respondenVs  agents.  B,  had  been  in 
his  service,  but  haa  left  it  some  time  before  the  elec' 
tion.  B.  was  anxious  to  get  back  into  S.*s  employment, 
and  this  anxiety  existed  at  the  time  of  the  ekctioa^ 
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when  he  voted/or  the  respondent,  -^fi^  ^^^  election 
he  returned  to  S,*8  employment.  One  d.  saw  B. 
before  the  election,  and  represented  how  desirable  it 
would  be  for  him  to  get  back  into  S.*a  employment; 
but  it  was  denied  that  he  acted  with  the  knovobdge  or 
sanction  of  S, : 

Held,  that  the  court  coM  not  act  upon  suspicion^  and 
the  act  of  A,  not  being  traced  home  to  an  agent  qf 
the  respondent  could  not  defeat  kis  election. 

If  a  voter  does  not  vote  for  the  respondent  who  is  alleged 
to  have  influenced  him,  that  is  evidence  that  the  voter 
was  not  influenced. 

A  sum  of  98.  Sd.  W€U  sent  to  a  voter  who  was  Tu>t 
entitled  to  vote  at  the  election  by  reason  of  non- 
residence.  It  was  alleged  that  this  money  was  sent  by 
an  agent  qf  the  respondent,  and  certain  letters  were 
shown  to  have  passed  between  S.,  the  respondents 
agent,  and  the  voter,  referring  to  the  payment  of  the 
voter's  expenses.  The  voter  subsequenthf  voted  the 
other  way: 

Steid,  upon  the  construction  of  the  Utters,  that  there  was 
not  a  promise  to  pay  the  expenses,  and  that  there  was 
no  proof  that  the  9s.  6d.  had  been  sent  by  an  agent  of 
the  respondent ;  but  that,  had  it  been  otherwise,  the 
bribe  would  have  been  equally  a  bribe  for  the  purpose 
of  defeating  the  election,  notwithstanding  the  voter 
voted  the  other  way^  and  notwithsttmdino  he  had  no 
right  to  vote  at  all,  ly  reason  of  non-residence : 

Meld,  also,  that  the  court  would  not  be  justified  in  accept" 
ing  inferential  evidence  to  trace  we  payment  to  the 
sitting  member,  so  as  to  avoid  the  election. 

The  case  of  Cooper  v.  Slade,  and  the  present  law 
rating  to  the  conv^ance  of  voters  to  the  poll  ex- 
plained. 

This  was  a  petition  against  the  return  of  Col. 
Djott,  and  alleged  bribery,  treating,  and  undue 
influence.  Five  persons  only  were  objected  to  on 
the  ground  of  corrupt  practices;  four  were  objected 
to  for  being  non-resident;  and  one  for  rec^ying 
parochial  reUef  .  Major  Anson  was  the  unsuccessf  ul 
candidate. 

Powell,  Q.  C.  and  Macnamara  appeared  for  the 
petitioner. 

DowdeetceQ,  Q.  C.  and  A.  Young  for  the  respondent 

The  evidence  respecting  treating  is  sufficiently 
referred  to  in  the  judgment. 

The  following  was  the  evidence  given  relating  to 
the  alleged  promise  to  one  Barlow  of  a  place  in  St. 
John's  Hospital. 

Bichard  Barlow  deposed : 

Before  the  last  election  Col.  Dyott  and  Mr.  Wm.  Greene 
eaUed  upon  me  to  canTaas  me.  I  oomplaiiied  that  althotngh 
I  voted  for  Major  Anson  at  the  previoas  election,  hia  partj 
did  noUiing  for  me.  I  told  Mr.  Greene  I  shotild  not  pro- 
Biiae.  Something  was  said  about  St.  John's  Hospitar.  I 
«iid  not  say  I  wanted  a  place  in  the  hospital.  He  knew  long 
ago  that  I  wanted  one.  There  was  no  nlaoe  vacant  at  this 
tune.  I  said  there  would  very  likely  he  a  vacancy  soon, 
and  that  it  was  a  ahune  I  was  not  in  it.  Mr.  Greene  tiien 
said,  *'  Well,  Barlow,"  or  something  of  that  sort.  He  said 
nothing  more.  I  have  had  no  Tiaits  lately  from  Ck>l.  Dyott'a 
party. 

Thomas  Walmslsey  deposed : 

I  TOted  at  the  last  election  for  Major  Anson.  About  the 
first  week  in  November  I  asked  the  last  witness,  Barlow,  to 
TOte  for  Major  Anaon,  but  he  said  he  did  not  know  that  he 


should,  as  the  Liberal  party  had  behaved  vexy  ill  to  him; 

itting  an  old 
thing  for  himself.    He  said  he  thought  he  should  vote  for 


and  as  he  was  getting  an  old  man  he  wanted  to  do  some- 


the  ether  partj.  I  asked  him  on  what  grounds  ?  He  said 
OoL  Dyott  had  promised  to  give  him  a  place  in  the  hospital. 
In  November  Barlow  told  me  that  Col,  Dyott  had  pro- 
Biised  to  get  him  a  place  in  the  hospital. 

Daniel  Mynard  deposed : 

—  I  am  superintendent  of  the  police  for  the  city.  Barlow 
lyas  told  me  that  Col.  I^ott  promised  to  get  him  a  place  in 
the  hospital,  and  that  Mr.  Greene  also  promised  to  take 
care  that  he  should  have  a  place. 


Cross-examined : 

No  one  suggested  that  I  should  go  to  Badow.  I  did  not 
aak  him  whether  Col.  Dyott  had  promised  him  a  place. 
This  interview  took  place  more  than  a  month  ago.  I  went 
to  ask  him  to  go  over  to  Longdon,  about  four  miles  distant^, 
for  some  money  which  I  have  to  receive.  We  had  some 
conversation,  and  he  volunteered  this  statement. 

To  this  CoL  Dyott  deposed  in  reply: 

I  and  Mr.  Greene  went  to  canvass  Barlow.  He  expressed 
his  wish  to  get  into  tiie  hoepital.  I  made  no  repfy.  Mr. 
Greene  made  no  reply,  bevond  saying  it  was  natural  he 
should  wish  to  do  so.  STeitner  I  nor  atr.  Gkeene  promised 
to  get  him  a  place  in  the  hoepital,  or  held  out  any  hope  of 
bemg  able  to  do  so.  I  never  made  such  a  promise.  I  nave 
no  iBufluanoe  in  the  appointment  of  persons  to  the  hospitaL 

By  Mr.  Powell: 

I  saw  Barlow  a  second  time.  Mr.  Coxon  was  with  me. 
He  said  nothing  about  the  hospital  then.  The  Bev.  Mr. 
Dod,  the  master  of  the  hospital,  voted  for  me. 

Mr.  William  Greene  said : 


I  am  a  solicitor  practising  in  this  city.  I  was  agent  for 
Col.  Dyott  at  the  last  election.  I  know  of  no  corrupt 
practices  committed  on  his  part  during  the  contest.  I  have 
neard  suggestioins  by  Col.  Dyott  and  other  persons  to  the 
effect  that  the  adopnon  of  corrupt  practices  would  net  suit 
his  book— his  poeiuon  was  mu^  too  good. 

By  Mr.  Powell : 

I  am  the  attorney  for  the  hoepital,  acting  for  the  Bev. 
Mr.  Dod,  the  master.  I  receive  the  rents.  I  have  known 
Barlow  since  I  was  a  boy.  I  think  he  complained  that  the 
other  side  would  not  do  anything  for  him.  I  said,  *'  Well« 
Barlow,  I  dare  say."    I  believed  him. 

On  the  subject  of  the  payment  of  traTdling 
expenses  the  following  evidence  was  given: — 

Samnel  White  proved  that  in  October  he  vrms 
living  at  Stafford,  when  he  received  a  letter  from 
Mr.  Symonds,  asking  him  to  vote  for  CoL  Dyott. 
He  replied  to  that  letter. 

PoweU  said  Mr.  Symonds  had  been  snbpcsnaed  ta 
produce  this  reply. 

Mr.  Symonds  having  been  twom,  said  he  received 
a  reply,  and  sent  it  to  the  oommittee-room,  and  had 
not  seen  it  since.  When  he  received  the  subpoNUi 
he  asked  for  it,  but  was  told  it  could  not  be  found. 

Powell  was  then  permitted  to  give  secondary  evi* 
dence  of  its  contents,  and  the  witness  said  that  on 
tilie  Monday  b^ore  the  poUing-day  he  reoetved 
9s.  6dL  in  postage  stamps  for  his  ezpeoses  from  Staf • 
ford.  It  was  accompanied  by  a  letter  from  Svmandiy 
stating,  ^'Tou  are  quite  sufficiently  paid  for  your 
vote."  The  fare  eadi  way,  third  dasa,  was  Is.  4^ 
He  voted  for  Major  Anson,  and  gave  the  stunpa  to 
his  wife. 

Levi  Ball,  shoemaker,  ooRoborated  the  lastwitnesa 
as  to  the  letter  he  received  from  Symonds,  and  ta 
these  words  in  it :  ^  As  you  have  now  been  paid 
enough  to  vote,  this  is  to  inform  you  that  the  pott- 
ing day  is  not  till  Wednesday." 

Mr.  Symonds  said : 

Samuel  White,  the  man  who  has  been  examined,  formerly 
worked  tot  me.  I  wrote  the  letter  produced  to  him  on  the 
19th  Oct.  I  had  a  reply.  I  wrote  to  White  saying  the 
election  would  be  on  the  16th  or  17th  Nov.  Before  the 
election  I  asked  Mr.  Greene  about  the  legality  of  travelling 
expenses.  Mr.  Greene  said  all  travelling  ejnenses  were 
illegal. 

WiLLBS,  J.— Very  good  law. 

I  wrote  to  White  a  second  time,  telUng  him  that  the  poll- 
ing day  was  altered  to  the  18th.  I  told  him  he  oonla  get 
his  card  at  Mr.  Greene's,  and  could  take  a  return  ticket  at 
Stafford.  I  most  solemnly  swear  that  I  sent  him  no  ex- 
penses in  any  form.  I  did  not  say  in  the  letter,  "  Now  yon 
are  sufficiently  paid;  I  infcnnn  you  that  the  polling  day  is 
on  Wednesday.''^  I  sent  him  no  money  or  postage  stampSp 
nor  do  I  know  of  any  beinff  sent.  I  am  not  aware  of  any 
corrupt  practices  at  the  election^  and  believe  there  were 
none. 

Mr.  Greene  recalled : 

I  have  searched  for  the  letters  sent  to  me  by  Mr.  Symonds, 
but  have  not  been  able  to  find  them.  Mr.  Symonds  came  to 
me  and  asked  me  about  the  expenses*  I  cannot  si^.whether 
or  not  I  read  a  letter  from  White. 
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Willys,  J. — Were  there  any  other  non-reeident 
TOters  sent  for  to  TOte  ? 

Witnets. — ^I  think  there  might  hare  been  Are  or 


WiLLss,  J. — ^I  don't  speak  of  persons  temporaril  j 
ont  of  Lichfield,  residents  of  the  place,  but  of 
persons  who  had  ceased  to  reside  here,  and  resided 
elsewhere. 

Witness. — ^I  don't  think  the  number  exceeded  six. 

WiLLEB,  J. — ^How  came  these  persons  who  had 
ceased  to  iiye  here  to  be  written  to  at  all  ?  The 
€9th  section  enacts  that  any  person  who  has  ceased 
to  reside  in  the  borough  between  the  81st  July  and 
the  election  shall  not  be  entitled  to  rote  at  the 
election.    Are  you  aware  of  that  section  ? 

Witnes0.-^Yes,  my  Lord. 

WiLLEs,  J. — How  came  these  persons  who  had 
ceased  to  reside  in  Lichfield  to  be  sent  for  ? 

Witness.— I  can  only  say,  my  Lord,  that  it  is 
Cnstomary  to  canyass  everyone  upon  the  register. 

PonotU  said  that^  as  amicus  curiae  he  might  say 
that  at  the  last  election  the  opinion  was  universal 
that  any  person  upon  the  register  was  entitled  to  TOte. 

WiLLES,  J.— You  may  get  them  toTOte  subject  to 
their  being  struck  off  on  a  scrutiny. 

Q.:  Was  this  9s.  Sd,  sent  to  White  with  your 
knowledge?-— A.*  No^  my  Lord. — Q.;  Have  you  no 
knowledge  or  suspicion  where  it  came  from? — 
A, :  No,  my  Lord.  I  know  nothing  of  it.— C^  .•  Hare 
yon  made  no  inquiries  whence  this  9s.  6cf.  came? — 
it.-  I  made  no  inquiry.— Q.:  Why  not? — A.:  1 
did  not  conceire  I  was  called  upon.— Q.:  Did  you 
not  conceire  it  would  look  very  awkward  or  suspi- 
cions it  being  sent  on  behalf  of  Col.  Dyott  without 
your  being  able  to  giro  some  information  ? — A. :  It 
did  not  occur  to  me.  I  had  no  reason  to  suppose 
that  Mr.  Symonds  was  implicated  in  it  I  know  he 
denies  it. 

WiLLBS,  J.— Did  you  not  go  any  further  ?  Tou 
appear  to  hare  been  easily  satisfied.  Were  you 
lindd  of  discoTery  ? 

Witness. — ^I  made  no  inquiries.    I  was  not  afraid. 

The  evidence  with  reference  to  Baxter's  case, 
where  an  agent  was  alleged  to  have  promised  that 
be  would  take  Baxter  back  into  his  employment 
if  he  would  vote  for  Col.  Dyott,  is  sufficiently 
referred  to  in  the  judgment. 

This  judgment  was  as  follows : 

WiLLBs,  J. — ^This  was  a  petition  praying  that 
the  election  of  the  member  for  this  city,  held  in 
Kovember  last,  should  be  declared  void  upon 
several  grounds,  and  the  grounds  relied  upon  before 
this  court  were  bribery,  treating,  and  undue  in- 
fluence. And  in  disposing  of  the  questions  raised 
by  the  petition  it  is  necessary  that  I  should  deal 
with  each  of  these  allegations  in  its  order. 
As  to  undue  influence,  which  I  shall  tidce  filrst, 
no  evidence  whatsoever  has  been  brought  be- 
fore the  court.  I  speak  of  undue  influence  in 
its  proper  sense,  **  of  using  any  violence,  or  of 
threatening  any  damage  or  of  resorting  to  any 
fraudulent  contrivances,  to  restrain  the  liberty  of  a 
Toter,  and  so  as  either  to  compel  or  frighten  him 
into  voting  or  abstaining  from  voting  otherwise 
than  he  freely  wills."  That  is  the  proper  defini- 
tion of  undue  infiuence,  dealt  wiui  in  terms, 
which  I  need  not  more  specially  refer  to,  in  the 
5th  section  of  the  Corrupt  Practices  Act  (17  &  18 
Vict.  c.  102).  The  next  head  or  charge  with 
▼hich  I  shfldl  deal  is  that  of  treating ;   send  I , 


may  observe  with  respect  to   treating,  that,   as 
far  as  my  reading  of  the  law  is  concerned,  it  has 
always  stood  upon  a  different  footing  from  the  more 
odious  offenoe  of  bribery.    Of  course  a  man  may 
be  bribed  by  the  promiae  of  meat  and  drink ;  but 
the  ingratiation  of  a  man  with  others  by  giving 
them  something  to  eat  or  something  to  drink,  to  be 
consumed  upon  the  spot,  is  not  looked  upon  in  the 
same  odious  light  as  bribery  by  money,  or  with  the 
promise  of  future  reward,  and  it  may  be  doubted — 
although  that  is  now  interesting  only  as  a  matter  of 
history — ^whetiier  treating  in  the  sense  in  which  I 
have  been    speaking  of   it — ^the   ingratiation   by 
mere  hospitality,  even  to  the  extent  of  profusion — 
was  struck  at  by  the  common  law.    It  is,  however, 
certain  that  it  is  now  forbidden  under  penalties  by 
the  Act  of  the  Queen  to  which  I  have  referred. 
Wherever  it  is  resorted  to  for  the  purpose  of  pam«> 
pering  people's  appetites,  and  thereby  inducing  them 
either  to  vote  or  abstain  from  voting  otherwise  than 
they  would  have  done  if  thdr  palates  liad  not  been 
tickled  by  eating  or  drinking  supplied  by  a  candi- 
date, there  can  be  no  doubt,  by  the  d6th  section  of 
that  statute,  any  candidate  who,  eitiier  by  himself  or 
by  his  agents,  resorts  to  treating  as  a  means  whereby 
to  be  elected  member  of    Parliament,  not   only 
spends  his  money  at  the  time,  but  does  so  with  the 
certainty  that  if  he  is  detected  of  liaving  authorlMd 
or  consented  to  treating,  or  if  any  one  of  his  agents 
without  his  knowledge— >«»«»  wiwmt  kisknowledffe  or 
auduriiy — should  have  treated>  the  electors  with  the 
view  of  obtaining  their  votes,  or  to  induce  them  to 
abstain  from  voting,  and  the  seat  is  gained  under  such 
circumstances,  even  though  the  majority  be  not  com- 
posed of  those  who  were  so  treated,  the  seat  so  gained 
is  forfeited,  and  will,  upon  substantial  proof  of  treat- 
ing of  this  description,  be  set  aside.    Now  was  there 
proof  of  treating  here  ?    In  order  to  prove  treating, 
it  must  be  shown,  not  only  that  eating  and  drinking 
went  on  during  the  election,  but  that  it  went  on 
under  the   eyes   of   the   candidate.    Eating   and 
drinking  must  always  go  on ;  but  it  must  be  shown 
that  the   meat   and  drink  were  supplied  at  the 
expense  or  upon  the  credit  of  the  candidate,  either 
by  his  own  authority  or  by  the  authori^  of  one  or 
more  of  his  agents.    The  question  is  whether  that 
has  been  proved  here.    An  effort  to  prove  it  has 
been  made  bv  shovring  that  at  a  number  of  public^ 
houses,  which  it  is  unnecessary  to  enumerate,  but 
which  may  be  described  generally  as  '<  The  Turk's 
Head  and  otiiers,"  the  sitting  member.  Col.  Dyott, 
attended,  and  that  upon  the  evenings  he  so  addressed 
the  electors  drinking  went  on,  that  a  hat  was  sent 
round,  collections  were   made,   and  that   persons 
drank,  some  of  whom  did  not  put  anything  into  the 
hat.    I  must  observe,  in  the  first  place,  with  respect 
to  this  evidence,  that  it  is  not  proved  that  there  was 
any  such  drinking  by  collections  whilst  CoL  Dyott  or 
any  of  his  supporters  were  there,  in  a  sense  to  fix  him 
with  having  inferentially  contributed  to  what  was 
going  on.    I  must,  secondly,  observe,   that,  with 
respect  to  the  two  witnesses  who  were  called,  who 
spoke  iffincipaliy  to  the  treating  of  persons  who 
did  not  pay,  and  who  might  be  taken  as  spedmena 
of  their  class  of  witnesses— persons  of  the  names  of 
Smith  and  Swanswick — ^it  appears  that  they  were 
not  voters,  but  were  strangers  to  Lichfield,  show- 
ing, at  least,  that  no  favour  was  shown  to  voters  in 
the  matter:  and  I  must  further  observe  that  the 
landlords  of  the  public-houses,  who   were  called 
one   after   another,  denied   that   any   drink  was 
supplied  which  was  not  paid  for  at  the  time.    They 
denied,  too,  that  they  received  any  money  for  that 
drink  from  Col.  Dyott,  or  any  of  his  oonmiittee  or 
agents  for  whose  acts  he  is  answerable.  In  regard  to 
the  instance  in  which  four  sovereigns  are  said  to  have 
been  paid  by  Ooxon — who  for  this  purpose  would 
have  been  an  agent,  and  whose  act,  if  he  did  pay 
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the  money,  would  UDquestionably  havo  made  the 
election  void — the  fact  of  his  haying  made  that  con- 
tribution was  spoken  to  by  the  witness  Smith  only, 
and  it  was  contradicted  not  only  by  the  landlord, 
but  by  an  independent  witness  called  on  the  part  of 
the  petitioner—Heber  Webb.  They  both  proved 
that  all  that  was  found  in  the  hat  in  the  shape  of 
gold  was  two  sovereigns ;  and  then  Coxon,  being 
himself  called,  denied  it  emphatically,  and  in  a 
manner  which  makes  me  entirely  believe  him,  not- 
withstanding that  it  was  perhaps  more  emphatic 
than  the  occasion  required.  Therefore,  this  specific 
contribution  is  entirely  negatived.  Now,  with 
respect  to  the  contribution  alleged  to  have  been 
made  by  Mr.  Graham,  the  clergyman,  who  presided 
upon  one  occasion,  that  rested  upon  inference  of  a 
very  slight  character;  and  Mr.  Graham,  when 
called,  denied  having  made  such  contribution.  And 
Col.  Dyott,  and  the  gentlemen  who  were  mentioned 
as  being  his  agents,  have  also  successively  denied 
that  they  authorised  any  treating  whatsoever  at  any 
of  the  public-houses,  or  that  they  in  any  way  con- 
tributed to  the  drinking  which  was  going  on.  More- 
over—and this  is  a  fact  of  the  last  importance, 
because  it  gives  the  detail  of  the  reckoning  itself 
for  which  Col.  Dyott  and  his  agents  were  content  to 
be  answerable — the  bills  of  the  luidlords,  on  being 
produced,  turned  out  to  be  bills  for  the  use  of  rooms 
tor  meetings  at  which  the  electors  were  addressed. 
None  of  the  landlords  had  sent  in  any  bills  for  drink- 
ing, and  each  of  them,  on  being  asked  in  turn  the  ques- 
tion, denied  that  he  had  anj  claim  for  drink  unpaid 
for.  Upon  the  whole,  therefore,  it  should  seem  that 
the  charge  of  treating  is  not  made  out ;  that  there 
was  no  drink  ordered  by  CoL  Dyott,  or  by  any  of 
his  agents  for  whom  he  is  answerable,  at  his  ex- 
pense or  on  his  credit,  with  the  view  of  inducing 
voters  by  such  drink  to  vote  for  him.  There  was 
the  case  referred  to  of  the  Blue  Bell,  at  which  it 
was  said  not  only  drinking  took  place,  but  that  there 
was  eating ;  and  certainly,  if  the  proof  had  at  all 
come  up  to  the  opening  which  the  learned  counsel 
for  the  petitioner,  Mr.  Powell,  was  instructed  to 
make,  and  which  I  have  no  doubt  his  client  believed 
to  be  true  at  the  time,  this  election  could  not  stand. 
I  speak  of  the  alleged  profuse  hospitality,  of  persons 
being  entertained  in  the  inn,  and  overflowing  into 
private  houses,  where  they  were  provided  for, 
because  there  was  no  room  in  the  Blue  Bell — of 
tables  being  set  out  for  them  in  the  gateway  because 
there  was  no  room  in  the  house  Itself.  All  this  in- 
formation, which  must  have  been  received  from 
persons  who  gave  exaggerated  accounts  to  the  agent 
for  the  petitioner,  which  they  are  unable  to  sustiCin 
by  their  evidence  in  the  witness-box,  must  have  been 
the  work  of  imagination.  The  persons  who  suggested 
that,  I  presume,  talked  over  the  matter  with  one 
another  until  at  length  they  got  themselves  to  believe 
that  it  was  true,  and  then  they  communicated  it  to 
the  persons  who  were  concerned  in  getting  up  the 
evidence  for  this  petition.  But  when  the  matter 
comes  to  be  tested  in  open  court,  the  persons 
who  asserted  that,  and  upon  whose  instructions  it 
was  brought  before  the  court  by  the  learned  counsel 
in  the  discharge  of  his  duty,  have  not  come  forward, 
it  must  be  presumed  because  they  were  unable  to  sub- 
stantiate their  assertions.  To  those  assertions, 
therefore,  no  credit  can  be  given.  With  respect 
to  another  scene  at  the  Blue  Bell,  that  which  was 
actually  spoken  to  of  certain  voters  passing  the 
night  there  before  the  election,  and  having  had 
dzink,  and  having  had  something  to  eat  in  the 
morning,  the  drinking  stands  upon  the  same  footing 
as  the  drinking  at  the  other  public-houses,  and  with 
respect  to  the  eating  in  the  morning,  that  was  said 
by  the  landlord  and  landlady  to  have  been  supplied 
by  them  from  their  own  provisions  without  authority 
from  the  sitting  member  or  any  agents  of  his,  and 


without  any  intention  to  charge  for  it  at  all.  At 
first  I  thought  they  were  about  to  say  they  were. 
doing  that  which  one  has  learnt  has  taken  place  at 
other  elections,  and  that  they  were  running  up  a  biU 
which  they  trusted  somebody  to  pay  at  a  f  utnro 
time.  And  it  is  perfectly  well  known  that  one  of 
the  shoals  in  the  way  of  candidates  at  other  elec^ 
tions,  has  been  that  landlords,  taking  advantage  of 
the  occasion,  have  thought  proper  themselves,  with- 
out authority,  to  supply  meat  and  drink  on  the 
chance  that  on  the  bill  being  sent  in  to  the  candi- 
date who  succeeded,  he,  either  in  the  satisfaction 
of  success,  or  because  he  did  not  desire  to  be  failing 
in  a  payment  which  might  Ipse  him  the  goodwill 
of  thelaodlord,  might  possibly  pay.  Such  payments 
have  been  made  and  have  endangered  seats  else- 
where. No  such  charge,  however,  can  be  laid 
justly  at  the  door  of  the  landlord  of  the  Blue  Bell, 
or,  so  far  as  I  can  see,  at  that  of  any  of  the  land- 
lords who  have  been  called  as  witnesses  before  the 
•ourt.  I  must  say  1  acquit  everybody  in  the  ci^  of 
any  corrupt  treating  upon  this  occasion. 

Now,  I  come  to  the  question  of  bribery.  With  re- 
spect to  bribery,  the  law  is  perfectly  clear,  and  one 
can  only  wonder  that  any  person  could  have  sup- 
posed, as  some  persons  did,  that  either  through  fear 
of  what  people  call  the  te(^nicality  of  lawyers  im- 
posing a  just  limit  to  the  jurisdiction  of  judges,  • 
or  through  a  hope  that  by  reason  of  the  difliculties 
which  would  be  met  with  in  proof  in  this  new 
tribunal,  persons,  if  any  such  there  be,  who  have ' 
fattened  on  the  abuses  which  have  existed  hitherto 
at  elections  might  continue  to  do  so  with  erea 
greater  impunity  than  before.  I  say  one  is  astonished 
that  either  through  such  hopes  or  such  fears  it  could 
have  been  doubt^  that  bribery  would  be  put  down 
under  the  new  jurisdiction  upon  the  same  principles 
as  it  was  put  down,  or  attempted  to  be  put  down, 
under  the  jurisdiction  of  Parliamentary  committees. 
One  cannot  but  wonder  at  this.    Bribery  at  com- 
mon law,  equally  as  by  Act  of  Parliament,  would 
avoid  an  election  where  it  took  place.     If  there 
were  general  bribery,  no  matter  from  what  fund,  no 
matter  from  what  person,  and  though  the  sitting  mem- 
ber or  his  agents  might  have  nothing  to  do  with  it, 
it  would  defeat  an  election,  because  it  would  show 
that  the  election  was  not  a  proceeding  pure  and  free 
as  an  election  ought  to  be,  but  that  it  was  vitiated 
and  corrupted  by  an  influence  which,  no  matter  from 
what  quarter  it  came,  had  avoided  the  return  and 
shown  it  to  be  abortive.    There  is  no  proof  of  any 
such  bribery  here.     On  the  contrary,  the   proof 
shows  an  entire  absence  of  any  general  corruption 
of  that  sort  in  the  city.    With  respect  to  the  bribery 
of  particular  individuals,  it  is  not  enough  to  show 
that  a  stranger  to  the  member  or  his  agents  bribed 
one  or  more  persons  short  of  general  bribery,  for  if 
that  were  permitted  to  avoid  an  election  any  mis- 
chievous or  hostile  person,  by  giving  one  single 
bribe,  might  defeat  the  whole  proceedings,  and  thus 
gain  the  advantage  of  his  own  wicked  act  at  the  ex- 
pense of  his  adversary.  But  if  you  show  that  a  mem- 
ber bribes,  of  course  it  follows,  as  a  matter  of  justice, 
that  he  cannot  hold  his  seat ;  or  if  you  show  that  an 
agent  of  the  member  has  bribed,  though  without  the 
authority  of  the  member — aye,  even  if  directly  con- 
trary to  his  express  orders— the  seat  is  forfeited  not 
by  way  of  punishment  to  the  member,  but  in  order 
to  avoid  the  danger  that  would  exist  if  persons  who 
are  subordinate  to  the  member  in  the  course  of  the 
election  were  led  away  by  their  desire  to  benefit 
their  superior  by  illegal  acts,  the  precise  extent  of 
which  it  is  difficult  to  prove,  and  a  single  one  of 
which  therefore,  when  proved,  it  is  the  policy  of  the 
law  to  hold  should  have  the  effect  of  avoiding  an 
election.    That  a  member  was  so  answerable  for  his 
agent  at  the  common  law — for  his  agent  in  the 
of  conducting  an  election,  and  not  merely  in 
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the  tenae  of  being  authorised  to  bribe — is  perfectly 
•clear.    It  is  so  laid  down  as  clear  law  by  Lord  Tenter- 
4en  eyen  before  the  Act  of  the  Queen,  the  17  &  18 
Vict.  c.  102,  s.  86,  and  that  Act  where  it  speaks  of 
4^^Dt8  must  be  coostrued  by  the  light  of  the  common 
law,  and  must  be  read  as  meaning  agents  authorised 
in  the  conduct  of  the  ejection  to  canyass,  and  not 
merely  agents  authorised  to  bribe.    But  if  there 
<!ould  be  any  doubt  that  sudi  is  the  law,  it  is  com- 
pletely set  aside  by  the  43rd  and  following  sections 
of  the  Parliamentary  Elections  Act  of  1868.    By 
&e  43rd  section,  bribery  committed,  witli  the  know- 
ledge or  consent  of  the  member,  subjects  him  for  seyen 
years  to  thedisabilty  of  being  returned  to  Parliament, 
of  yoting  in  an  election,  and  of  holding  any  judicial 
office.  Thus,  in  the  present  instance,  if  bribery  were 
proyed  against  the  sitting  member,  it  would  subject 
CoL  Dyott  to  be  struck  out  of  the  commission  of 
the  i>eace,  and  in  short,  to  a  discredit  of  character 
which  would  be  as  serious  as  it  was  just.    Set^t.  43 
leayes  cases  of  bribery  by  agents  to  be  dealt  with  by 
those  which  follow ;   and  I  haye  only  been  thus 
elaborate  in  setting  out    the    results   and   legal 
grounds  because  of  doubts  which  haye  been  thrown 
out  as  to  whether  such  was  the  law.    The  result  is 
clear  that  a  single  act  of   bribery  proyed  either 
against  a  member  or  against  an  agent  engaged  in 
the  conduct  of  an  election  will  haye  the  effect  of 
defeating  that  election.     Now,  has  sucli  act  been 
proyed  in  the  present  case  against  the  candidate  or 
anyone  of  his  agents  ?    With  respect  to  the  candi- 
date himself,  it  is  said  that  he  was  guilty  of  bribery 
in  one  or  other  of  four  cases.    The  first  case  is  that 
of   Barlow,  wherein  it  was  said  that  Col.  Dyott 
promised  a  place  to  the  yoter  in  St.  John's  Hospital ; 
but  is  it  made  out  that  Col.  Dyott  promised  Barlow 
a  place  in  the  hospital  upon  condition  of  yoting  for 
him  ?    That  depends  first  of  all  upon  the  eyidence 
of   Barlow,  and  next  upon  the  eyidence  of  Col. 
Dyott  liimself,  and  his  agent  who  accompanied  him 
in  his  canyass  of  the  yoter,  Mr.  Greene.    Now,  we 
haye  had  the  adyantage  of  hearing  Barlow  examined, 
and  also  of  hearing  the  accounts  giyen  by  Col. 
Dyott  and  Mr.  Greene,  and  without  going  through 
the  details  of  the  eyidence  giren  before  the  court-^ 
of  which  everybody  has  had  an  opportunity  of 
judging    for    himself— -I    will     shortly    sum    up 
the   case   thus.     Barlow   was   an    old    man    in 
years  and  failing,  and  he  was  yery  desirous  of 
getting  into  St.  John's  Hospital.    Mr.  Greene,  Col. 
Dyott's  agent,  was  solicitor  to  the  hospital ;  and 
there  can  be  no  doubt  tliat  Barlow  knew  that  he  had 
somemterest  at  the  hospital.    With  this  we  may 
couple  the  facts  that  in  the  conyersation  which  took 
place  when  Barlow  was  canvassed  he  did  express  a 
desire  to  be  taken  into  the  hospital,  and  that  Mr. 
Greene  did  give  an  answer  rather  putting  him  off 
than  promising  him.    I  believe  that  these  are  the 
only   conclusions   of   fact  which  can  properly  be 
drawn  from  the  evidence.    It  would  be  a  stretch  of 
inference,  one  quite  unwarranted  by  the  testimony 
as  given  here,  to  construe  what  passed  in  the  con- 
yersation in  question — and  which  really  amounted 
to  nothing  more  than  that  Barlow  knew  well  before- 
hand that  Mr.  Greene  had  an  interest  in  the  hos- 
pital, and  that  Mr.  Greene  knew  well  beforehand 
that  Barlow  would  like  to  have  a  place  in  it — ^to 
construe  expressions  which  amounted  to  notiiing 
more  than  putting  into  words  what  each  of  Uiem 
knew  before,  into  a  promise  that  he  should  have 
admission  into  the  institution  if  he  voted,  as  he 
afterwards  did,  for  Col.  Dyott    It  would  be  a  per- 
version, a  distortion  of  facts,  to  hold  that  there  was 
a    corrupt   promise.    The   law   cannot    strike   at 
ths  existence  of  influence.    The  law  can  no  more 
take  away  from  a  man  who  has  property,  or  who 
has  the  means  of  giving  employment,  the  insensible 
but  powerful  influence  which  he  has  over  those 


whom,  if  he  has  a  heart,  he  can  benefit  by  the  propel 
use  of  his  wealth,  and  by  the  proper  distribution  of 
his  employment,  than  it  can  take  away  from  hinx 
his  honesty,  or  his  good  feelings,  or  his  courage,  or 
his  good  looks,  or  whatever  other  qualities  he  may 
possess  which  give  him  an  influence  over  his  fellows. 
It  is  the  abuse  of  influence  with  which  alone  the 
law  can  deal ;  and  influence  cannot  be  said  to  be 
abused  because  it  exists,  and  because  it  is  known  to 
exist  and  operate.  It  is  only  abused  in  a  case  of 
this  kind,  where  an  inducement  is  held  out  by  a 
promise  in  the  terms  of  the  second  section  of  the 
Act  of  the  Queen,  to  induce  a  voter  to  vote  at  an 
election.  A  promise  given  on  the  condition  of  voting 
would  be  an  abuse  of  influence  and  would  be  a  bribe. 
It  is  not  a  technicality ;  it  is  good  sense  to  say  that 
you  must  have  as  good  evidence  of  that  promise 
illegally  made  as  you  would  require  if  the  promise 
were  a  legal  one  to  sustain  an  action  by  Barlow 
against  Col.  Dyott  upon  it  for  not  securing  liim  a 
place  in  the  hospital.  No  jury  would  for  one 
moment  think  of  drawing  the  conclusion  that  such 
promise  was  made  in  the  present  case.  [His  Lord- 
ship then  referred  to  two  cases  in  which  it  was 
alleged  that  the  respondent  had  promised  one  man 
the  place  of  bailiff,  and  another  a  place  in  the 
militia  or  police.  These  he  considered  not  proved. 
Having  dealt  also  with  some  cases  of  bribery 
which  he  held  to  have  failed,  his  Lordship 
proceeded] :— It  now  remains  for  me  to  deal  with 
what  struck  me  I  own  all  through  as  being  the 
most  difficult  part  of  the  case,  and  that  is  the 
part  of  it  affecting  Mr.  Symonds,  who  was  also 
one  of  Col.  Dyott's  agents.  I  don't  say  it  is  the 
most  dUficult'in  respect  to  the  complication  of 
the  evidence;  but  it  is  the  most  difficult  t^rt  of 
the  case,  because  it  appears  to  me  that  what  Mr* 
Symonds  did,  did  in  one  particular  ^o  closer  to 
the  wind  than  anything  that  has  como  under 
my  notice  during  these  proceedings  as  haying 
occurred  at  the  election.  I  deal  first  with  the 
case  of  Baxter.  With  respect  to  Baxter's  case 
the  facts  are  few.  Baxter  had  been  in  the 
employment  of  Mr.  Symonds,  but  left  his  service 
in  1867,  under  circumstances  about  which — 
partly  because  I  do  not  wish  to  be  the  means 
of  unnecessarily  or  irrelevantly  reviving  any 
unkind  feeling  which  may  hsiye  existed  la 
the  minds  of  either  *  Symonds  or  Baxter,  but 
principally  because  it  is  unnecessary  that  I  should 
do  so  in  the  discharge  of  my  duty — I  wiU  abstain 
from  saying  more  than  that  they  were  circumstances 
which  made  a  very  painful  impression  upon  my 
mind.  I  wish  people  could  learn  in  politics,  as  they 
are  obliged  to  do  in  religious  matters,  the  duty  of 
agreeing  to  differ  when  reasonable  means  of  per- 
suasion have  failed.  I  wish  they  would  learn  to  live 
and  let  live.  I  wish  that  it  would  be  considered  that 
persons  when  they  are  employed  are  employed  to 
render  a  fair  day's  labour  for  a  fair  day's  wages,  and 
that  they  do  not  sell  their  opinions  but  only  their 
handiwork.  However,  I  pass  this  by,  and  wiU  add  that 
there  being  some  angry  feeling  between  'the  master 
and  the  man,  Baxter  left  Symonds's  employ.  Baxter 
unquestionably  was  anxious  to  get  back  again  into 
Symonds's  employment,  and  there  can  be  no  doubt 
that  that  influence— which  I  may  class  with  those 
insensible  influences  which  no  law  can  deal  with, 
and  upon  which  I  have  already  observed— did  exist 
at  the  time  Baxter  voted.  Of  that  there  can  be  no 
doubt.  But  was  there,  in  addition  to  that  influence^ 
a  bribe  in  the  sense  of  a  promise  that  if  he  voted 
for  Col.  Dyott  he  should  be  taken  back  into 
Symonds's  employment?  That  he  was  taken 
back  into  Symonds's  employment  very  soon  after 
the  election  is  certain,  and  one  may  even  arrive 
at  the  conclusion,  without  prejudicing  the  de- 
cision of  the  questioD,  that  Mr.  Symonds  might 


442 


MAGISTEATES'  OASES. 


Webtbuby  Election  Petition. 


not  or  probably  would  not  have  taken  him 
back  unless  he  had  so  voted.  Still  the  question 
remains  whether  a  promise  was  made  to  Baxter  on 
condition  of  his  voting  for  Col.  "Dyott,  That  promise 
it  was  sought  to  be  proved  by  the  eyidence  of  Atter- 
ton,  and  he  having  been  called  there  can  be  no  doubt 
that  he  did  see  Baxter  shortly  before  the  election 
and  suggest  to  him  how  desirable  it  was  that  he 
should  get  back  into  Symonds's  employment.  Pro- 
bably Symonds  thought,  and  judging  from  Baxter's 
appearance  in  the  box,  justly  thought  that  Baxter 
was  a  good  man,  and  desired  to  have  him 
back  again  if  he  would  vote  for  Col.  Dyott. 
Baxter  and  Atterton  denied  that  any  promise  was 
made,  and  stated  that  that  rested  in  conversation 
only ;  but  if  Atterton  had  authority  from  Symonds 
to  make  a  suggestion  of  that  kind  so  soon  before 
the  election,  I  do  not  think  anybody  could  find  fault 
with  the  jury  or  with  the  judge  who  should  consider 
after  hearing  the  evidence  that  there  was  a  promise 
implied,  but  not  expressed.  But  did  Atterton  act  by 
the  authority  of  Mr.  Symonds  ?  That  remains  to 
be  proved :  it  was  left  unproved  on  the  part  of  the 
petitioner.  It  was  left  on  suspicion,  and  upon  sus- 
picion I  must  decline  to  act  for  the  purpose  of 
defeating  an  election.  Atterton  and  Symonds  being 
called  denied  that  there  was  such  an  authority  on 
Symonds'spart,  and  in  the  absence  of  that  authority 
tne  conduct  |of  Atterton,  blamable  or  not  blamable, 
was  not  traced  home  to  the  agent  of  Col.  Dyott  by 
such  evidence  as  to  affect  the  Section  of  that  gentle- 
man. Then  there  is  the  further  act  of  Mr.  Symonds 
with  respect  to  White,  and  upon  that  only  does  it  re- 
main to  say  anything.  The  case  obviously  turns  upon 
the  question  of  law ;  it  does  not  turn  so  much  upon 
a  question  of  fact,  although  there  is  one — ^whether 
there  is  sufficient  evidence  that  the  9«.  BcL  came 
from  an  agent  of  CoL  Byott,  and  that  it  was  sent 
with  the  intention  of  influencing  the  mind  of  the 
voter  White.  There  is  another  question,  namely 
whether  letters,  which  are  stated  to  have  passed 
between  Symonds  and  White,  did  amount  to  an 
inducement  to  vote  for  Col.  Dyott.  In  dealing  with 
this  case  it  is  impossible  to  exclude — ^what  the 
precise  force  of  it  ought  to  be  may  be  a  question 
for  argument— the  fact  that  White  did  not  vote  for 
Col.  D^tt.  As  a  matter  of  fact,  if  the  case  is  to 
be  judged  of  by  the  result,.  White  was  not  influ- 
enced. The  letters  which  passed  did  not  induce 
him  to  vote  for  Col.  Dyott— the  9».  6<L  did  not 
induce  him  to  vote  for  CoL  Dyott — he  voted  for 
Major  Anson.  That,  however,  would  not  prevent  a 
bribe  from  being  a  bribe,  if  such  a  bribe  was  esta- 
blished in  evidence.  If  a  man  who  received  money 
promising  to  vote  for  Dyott  afterwards  voted  for 
Anson,  he  was  guilty  of  bribery  equally  as  if  he 
had  voted  according  to  promise.  The  law  on  this 
subject  with  respect  to  the  letters  is  to  be  found  in 
the  case  of  Cooper  v.  Sfade,  and  if  the  letters  of 
Symonds  did  amount  to  a  promise  that  White's 
expenses  would  be  paid  if  he  voted  for  Col.  Dyott 
the  bribery  would  be  complete,  and  not  the  less 
complete  because  the  voter  was  one  who  never 
ought  to  have  voted  at  the  late  election,  on  the  ground 
of  non-residence.  Upon  this  point  I  must  observe, 
for  the  guidance  of  those  who  are  engaged  in  the 
conduct  of  elections,  that  Sir  F.  Slade's  case  having 
occurred  on  the  17th  April  1858,  in  that  year  the 
Legislature  passed  an  Act  which  allowed  candidates 
to  provide  conveyances  for  taking  voters  to  the  poll, 
but  it  was  declared  not  to  be  lawful  to  pay  any 
money  or  give  any  valuable  consideration  to  voters 
for  or  in  respect  to  their  travelling  expenses,  and 
this  for  the  obvious  reason  of  the  danger  of  over 
payments,  and  of  opening  a  wide  door  to  abuses. 
The  remaining  enactments  on  that  subject  are  found 
in  the  30  &  31  Vict.  c.  36,  which,  while  it  allows  a 
man  to  give  a  lift  to  the  voter  on  his  way  to  the  poll, 


f  made  it  imlawful  to  pay  any  voter,  or  to  pay  any 
money  on  account  of  conveyances  to  the  poll,  except 
in  the  case  of  certain  large  boroughs  named  in  the 
Act.  If  that  95.  6d.  were  sent  by  an  agent  of  GoL 
Dyott  with  the  intention  of  inducing  White  to 
come  to  Lichfield  and  vote  for  that  gentleman,  it 
was  a  bribe  within  the  meaning  of  the  17  &  18  Vict. 
and  would  have  the  effect  of  voiding  the  election. 
The  inference  that  the  stamps  came  from  some  one 
in  the  same  boat  with  Symonds  was  met  on  the  part 
of  the  respondent  by  a  denial,  accompanied  by  an 
explanation  that  Mr.  Symonds  knew  it  was  illegal 
to  send  the  expenses,  and  that  therefore  he  abstained 
from  doing  so.  It  was  also  met  by  a  denial  on  the 
part  of  Col.  Dyott,  which  was  satisfactory  so  far  as 
his  knowledge  was  concerned,  and  by  a  denial  again 
on  the  part  of  Mr.  Greene,  more  or  less  satisfactory. 
Now,  was  it  too  improbable  a  thing,  putting  the 
whole  of  the  evidence  together,  that  the  9«.  6d, 
might  have  been  paid  by  some  indiscreet  or  ignorant 
friend  of  Col.  Dyott,  not  an  agent,  and  ought  I  to 
fix  the  sitting  member  with  the  responsibility  of  an 
act  which  was  not  traced  to  him,  and  the  actual 
effect  of  which  was  to  obtain  a  vote  for  his 
opponent?  I  think,  considering  the  extreme 
solemnity  and  weight  which  ought  to  be  attributed 
to  an  election  that  has,  so  far  as  one  can  judge, 
in  all  its  substantials  been  regularly  and  properly 
conducted,  and  looking  to  the  amount  and  weight  of 
evidence  which  ought  justly  to  be  required  to  dis- 
turb a  proceeding  of  that  description,  looking  back 
also  to  the  precedents  which  exist  as  to  the  action 
of  election  committees  in  cases  of  this  kind,  and 
finding  none  idiich  would  justify  me  in  going  the 
length  of  avoiding  an  election  upon  the  ground  that 
there  is  inf erentifd  evidence  to  trace  the  payment  of 
the  98,  Sd.  home  to  an  agent  for  whom  CoL  Dyott  is 
responsible,  I  think  I  ought  not  to  arrive  at  a  con- 
clusion adverse  to  the  sitting  member.  HaTing 
thus  disposed  of  all  the  cases  which  were  not  got  rid 
of  in  the  course  of  the  trial,  and  to  which  it  would 
be  tedious  again  to  refer,  I  must  conclude  by  stating 
that  I  deem  and  determine  as  follows : — First,  that 
the  member  whose  return  is  complained  of  in  the  peti- 
tion was  duly  elected  and  returned.  Secondly,  that 
no  corrupt  practice  was  proved  to  have  been  com- 
mitted by  or  with  the  knowledge  or  consent  of  any 
candidate  at  such  election.  Thirdly,  upon  the  evi- 
dence before  me,  it  does  not  appear  that  corrupt 
practices  have,  nor  is  there  any  reason  to  believe 
that  corrupt  practices  have,  extensively  prevailed  at 
the  election;  and  I  shall  certify  to  the  Speaker 
accordingly.  By  an  arrangement  arrived  at  between 
the  learned  counsel,  costs  were  not  asked  for  on 
either  side.    Each  party  will  therefore  pay  his  own. 

Agent  for  the  petitioner :  Birch, 

Agents  for  the  respondent,  TF.  Greaie  and  •/.  P. 
Dyott.  

WESTBURY  ELECTION  PETITION. 
(Before  Willbs,  J.) 

Feb.  2,  3,  4,  am/  5, 1869. 

Intisnidating  toorkmeti — General  terror — ResponUhiUty 
of  prtncqxd — Single  act  of  undue  influence  wdds  an 
electUm. — Threata — Beaindnaiion — Cotis — 17  Sp  18 
Vict,  c.  102,  ss,  2,  3,  5,  j-  36—31  ^  82  Vict,  c  125» 
«.  11. 

H,  owned  a  factory  in  the  horouah,  and  £.,  his  rival  in 
trade,  and  to  whom  he  was  bitterly  hostile,  started  as 
a  candidate.  The  respondent  was  the  other  candidate. 
At  the  very  dawn  of  the  election  the  respondent  re- 
quested H,  to  canvass  H.^s  workmen  for  the  reapon- 
aent.  H,,  as  much  out  of  hostility  to  "L,  as  desire  to 
promote  the  respondent's  return,  at  once  commenced  tn- 
terrogating  his  workmen  for  whom  they  intended  to  vote. 
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Mtms  taidiheg  had  not  made  up  their  mmds,  InU  H. 
treated  their  anewers  as  premises^  and  when  they  voted 
the  other  way  aeaaed  them  of  untruth/tUneet  <md  dia- 
mieeed  acme  from  hie  employ.  The  re^ondent  was 
frequent^  at  HJ$  factory,  and  We  name  woe  vpm 
the  respondent*e  committee,  Theae  facts,  and  the 
systematic  canvassing  ptarsued  by  H,,  caused  a  strong 
feelina  among  the  workmen  that  those  who  did  not  vote 
for  the  respondent  would  he  differently  treated  from 
those  who  did: 

Mdi,  that  H.  used  undue  influence  as  Ute  agent  of  the 
respondent  for  the  purpose  of  intimidating  voters,  and 
that,  therefore,  the  election  was  void,  and  that  the  fact 
that  H,  was  instigated  by  hostility  to  It,  could  not 
enable  him  to  say  that  he  exercised  his  influence  un- 
duly for  personal  motives,  and  not  as  an  agent  of  the 
te^jtondentm 

Jn  order  that  an  agent  may  bind  his  principal,  it  is  not 
necessary  that  there  should  be  any  payment.  It  is  oidy 
necessary  that  the  act  done  upon  which  the  question 
arises  whether  it  is  to  bind  Uie  principal  snotdd  be 
done  by  the  procurement  of  the  principal  and  by  his 
authority, 

A  man  meat  do  an  act  voluntarily,  although  he  does  not 
do  it  wiuingfyf  as  running  away  to  avow  a  danger,  or 
Uaoing  the  employment  of  an  angry  master  to  avoid 
being  turned  out  forcibly.  But  &e  compulsion  which 
causes  this  description  of  voluntary  act  is  intimidation 
within  sect,  ^  of  17  ^  18  Vict.  e.'l02. 

The  threat  of  dismissal  from  employment  which  is  bene- 
fljcial  to  a  man,  in  which  he  has,  as  it  were,  a  good- 
will, and  which  he  might  fairly  suppose  would  be  con- 
timied  as  it  previously  was  unless  he  misconducted 
himself,  is  intimidation  within  clause  2  of  sect,  2  arul 
sect,  &  of  17  i- IS  Vict,  c  102. 

By  the  common  law  of  Parliament,  and  sect,  86  of 
17  if  18  Vict,  c,  102,  a  single  act  of  bribery  by  an 
agent  avoids  an  election.  Undue  influenee  stands 
upon  the  same  footing  as  bribery,  and  the  judge  (under 
secL  11  0/81  j*  82  Vict,  c,  125)  has  no  discretion  as 
to  what  amount  of  undue  influenee  loill  avoid  an  elec 
ftoR.  But  where  an  election  has  been  properly  con- 
ducted,  and  where  there  is  an  allegation  of  a  single  act 
of  intimidation,  the  court  wiU  require  very  strong  evi- 
mnoe  indeed  bejore  declaring  the  election  void. 

A  man  who  is  sent  out  to  live  upon  the  charitv  of  his  fellow 
workmen,  or  to  go  to  the  workhouse  with  his  family, 
unless  he  does  a  particular  thing,  is  intimidated. 

Meld  (with  reference  to  the  circumstances  of  this  case\ 
that  that  which  it  would  be  bribery  to  promise  the 
enjoyment  of,  it  was  intimidation  to  threaten  the 
deprivation  of. 

Mere  harsh  conduct  towards  a  political  adversary  is  not 
intimidation  within  the  statute. 

Sect,  ^  of  17  ^  18  Vict.  c.  102  savs  that,  if  any  can- 
didate shall  be  guilty  by  himself  or  nis  agents  of  bribery, 
treatina,  or  undue  influence  at  an  election,  such  ccm&' 
date  shall  "in  future**  be  incapable  of  being  dected, 
or  sitting  in  ParUameni,  Sfc: 

Hdd,  that  under  this  section  the  question  is  not  whether 
a  member  shall  be  capable  of  betn^  elected,  but  whether 
he  shall  in  future  be  capable  of  sitting  in  Parliament, 
regard  being  had  to  what  took  place  at  the  election 
vAich  has  gone  by, 

landing  money  for  the  purpose  of  influencing  a  vote  is 
quite  as  much  bribery  as  giving  it.  But  where  it  is  a 
question  with  the  judge  whether  he  will  report  the 
matter,  much  will  depend  upon  the  demeanour  of  the 
lender  when  in  the  witness-box,  and  upon  the  constdera^ 
tion  whether  it  was  merely  a  rash  act,  and  not  done 
with  any  corrupt  intention. 

Personal  attacks  having  been  made  against  the  remon^ 
dent,  which  entirely  failed,  and  a  serious  and  weighty 


recriminatory  case  having  been  brought  forward,  no 
order  was  made  as  to  costs. 

The  relation  between  candidates  fully  compared  with 
the  relation  of  master  and  servant,  and  found  to  be 
dosdy  analogous, 

ThiB  was  a  petition  presented  by  Mr.  Laverton, 
the  unsuccessfol  candidate,  alleging  that  the  return 
of  Mr.  Phlpps  was  Toid  by  reason  of  bribery,  treat- 
ing, and  undne  influence.  The  seat  was  claimed, 
and  a  case  of  recrimination  was  gone  into.  The 
claim  to  the  seat  was  ultimately  abandoned. 

Ccle,  Q.C.  and  Henry  James  appeared  for  the  peti- 
tioner, and  Parry,  Serjt.  and  Besley  for  the  respon- 
dent. 

The  election  was  declared  roid  by  reason  of  the 
acts  of  intimidation  by  one  Harrop,  an  agent  of 
Mr.  Phlpps,  and  an  employer  of  labour.  The  learned 
judge  expressed  himself  satisfied  to  take  Harrop*8 
own  account  of  his  proceeding,  and  he  deposed  as 
follows  :— 

nukt  be  was  a  cloth  nanxifBctarer,  and  had  onoe  in  Us 
hands  a  mill  which  had  helomped  to  Mr.  Lavertoo.  Cizw 
oomatanoefl  had  oconrxed  whiw  had  induced  him  to  give 
up  the  mill,  and  it  came  again  into  Mr.  Laverton's  poosea- 
mon.  A  good  deal  of  had  feeling  had  arisen  In  oonBoqnenoe 
of  that  tranaaotion.  He  oonaiaeired  he  had  heen  groaely 
treated  hj  Mr.  LaTerton.  With  regard  to  the  man  Mark 
MiUazd,  hie  had  heard  that  haring  work  from  him  he  had 
also  work  from  Laverton,  and  he  sent  for  him  to  know  if 
that  waa  the  case.  Millard  said  it  was  not ;  but  witness 
had  erezy  reason  to  heHere  that  MUlard  had  work  from 
LaTerton  at  the  time.  He  then  asked  Millard  whether  he 
had  a  rote,  to  which  Millard  replied  that  he  had  had  for 
many  years.  Witness  then  said,  "  You  remember  what  I 
said  oefbre,  that  ssij  man  that  had  work  from  Laverton  in 
oom^junfltion  with  mme,  or  that  voted  for  Laverton,  should 
leave  my  employment."  Millard  then  said,  "  What  am  I  to 
do  so,  sir?"  Witness: replied,  "Millard,  poUtlcs  hav* 
nolMnff  to  do  with  this  maner  in  any  i^pe  or  form."  Ha 
aaked  Millard  whether  he  had  really  promised  hia  TOte  to 
Laveorton,  and  Millard  said  "  Yes,  I  hare,  and  meaa  to  give 
it  to  him."  A  Tezy  friendly  couTersation  then  pawed 
between  them  on  tiie  subject.  He  told  Millard  he  did  not 
ask  him  for  his  vote,  and  nerer  intended  to  do  so.  Millard 
aaked  him  some  questions  about  foxtiier  work,  and  told 
witnesaes  that  he  believed  "  a  chain "  was  ready  for  him. 
Witness  said  he  knew  nothing  about  it.  After  that  Millard 
received  no  more  work  from  him.  A  weaver  working 
"br  niecewoik  would  have  one  of  the  looms  of  witness 
at  his  house,  and  if  he  took  work  from  anothsr  h« 
would  be  'i^MTig  use  of  witness's  loom.  With 
regard  to  Grist  and  Alfred  Toup.  witness  was  one 
dur  pn  Hiring  ttnoogh  a  room  tn  nis  faetoty  and  he 
asked  four  or  five  men  for  whom  they  intended  to 
vote.  They  said  **  Nairn  "—that  is,  for  no  one.  A  little 
before  the  election,  having  heard  that  Grist  was  going  to 
vote  for  Laverton,  wilmess  ai&ed  him  why  he  was  going  to 
treat  him  in  that  wag^  as  he  had  mromiaed  before  not  to 
vote  for  axgr  one.  He  asked  that  question  because  he 
hated  untruth,  and  considered  it  a  very  serious  thins 
in  a  workman,  espedallv  an  outworker.  He  did  not 
ask  Grist  or  Toup  for  their  votes  at  all.  Grist  after- 
wards took  proosedines  against  witness  bef ors  the 
magistrates  for  intimioation.  Grist  had  a  piece  of 
work  from  witness  at  the  time.  When  the  work  was 
brought  home  Grist  received  no  more  work  from  him« 
He  nad  asked  the  man  Fzancia  to  vote  for  PhimM,  but 
Francis  said  he  had  promised  to  vote  for  Laverton.  {"rands 
asked  was  he  to  go  tnen  P  Witness  replied  he  did  not  say 
that;  when  he  was  to  go  he  should  receive  the  proper 
notice^that  was  a  week's  notice.  Witness  had  asked  Oiat- 
ridge  to  vote  for  Mr.  Phipps.  Oatridge  at  first  said  that  he 
was  inclined  to  vote  for  Laverton.  Witaess  then  asked  would 
he  not  oblige  his  master  by  voting  as  he  wished;  and  told 
him  to  talk  to  his  wife,  ana  take  the  night  to  consider  it. 
Oatridge  then  promised  to  vote  for  Phipps ;  but  afterwards 
changed  his  mind.  When  witness  hewd  that  he  said  to 
Oatridge,  "I  can  scarce  bear  to  look  upon  such  a  man  as 
you,"  referring  to  the  breaking  of  his  word.  Oatridge  then, 
"like  the  other  fellow,"  asked  was  he  to  go,  but  witness 
said  not  until  he  hadreceived  a  proper  notice. 

Cole  declined  to  ask  the  witness  anj  questions. 

By  WiLLBB,  J. : 

Witness  thought  seven  of  his  men  voted  for  Phipps,  and 
four  or  five  of  those  who  voted  for  Laverton  remained  in 
his  empl^rment— namely,  Bobert  Beeves,  Alfred  Miaddock« 
William  Bennett,  wad,  he  believed,  another,  whose  name 
he  did  not  remember.  Bobert  Beeves  was  a  foreman  over 
the  woolpickers,  was  in  his  employment  now,  and  had  22s. 
a  week.  Alfred  Maddock  had  continued  in  his  employment 
until  Monday  wosIe,  when  he  IsCt  of  his  own  aoooxd. 
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WilUam  Boimett  mm  with  him  still,  uid  mbablj  earned 
from  lOv.  to  12«.  a  week.  Though  he  objec£ad  to  men  who 
broke  their  word,  he  had  not  k^  his  word,  for  he  had  not 
•dieoharged  all  who  had  broken  their  word  and  voted  for 
Laverton.  He  did  not  dischaige  Beeves  becaoae  he  was 
nsefol  to  him.  Haddock  and  Bennett  were  in  his  brotheor's 
department,  and  therefore  they  were  not  disdhsrged.  The 
fact  was,  legal  proceedings  having  been  taken  sfminst  him 
be  had  been  adtised  by  biiB  solicitors  not  to  discharge  any 
more  of  the  men.  He  had  said  to  Tonp  before  the  ekction 
began  that  he  could  emjdoy  no  man  who  voted  for  Laverton, 
bat  he  did  not  repeat  it  afterwards.  He  gave  Grist  no  more 
work  because  he  aid  not  stick  to  his  promise  not  to  vote  at 
•11. 

The  farther  evidence  in  connection  with  Harrop 
IB  fully  noticed  in  the  judgment, 

A  suspicious  case,  upon  which  the  learned  judge 
questioned  whether  he  ought  not  to  make  a  report, 
was  disclosed  by  the  evidence  of  Eyers,  who  stated 
that  he  had  borrowed  SOL  in  Maxch  from  Mr. 
Nathaniel  Walling,  who  in  August  canvassed  him 
for  Mr.  Phipps.  Witness  said  his  principles  were 
Liberal,  and  he  could  not  vote  for  Mr.  Phipps.  On 
the  31  St  Aug.  1868,  he  received  the  following  letter 
from  Mr.  Walling  :—'*  After  coinplying  with  all 
your  wishes  at  the  time  of  need,  I  rather  expected 
a  more  favourable  reply  to  the  question  I  put  to  you 
last  Friday ;  but  your  answer  leads  me  to  believe 
that  my  loan  is  required  no  longer.  I  therefore  give 
you  notice  to  pay  me  all  moneys  due  to  me  in  six 
months  from  this  date."  He  paid  the  money  on 
the  26th  of  October. 

In  cross-examination  by  Parryy  Serjt.,  witness 
said  he  got  the  money  to  pay  from  a  friend,  the 
brother  of  Mr.  Barnes,  chairman  to  Mr.  Laverton's 
committee.  He  had  not  paid  the  money  back,  nor 
any  interest  on  it.  It  was  not  yet  time.  He  had 
given  a  note  of  hand  for  the  money.  In  re-examina- 
tion  he  said  that  Mr.  Barnes  came  to  know  that  Mr. 
Walling  was  going  to  ransack  his  place  unless  he 
voted  for  Mr.  Phipps  because  the  thing  was  gene- 
rally talked  of  in  the  village,  and  then  witness 
showed  him  Mr.  Walling*s  note. 

WiLLEg,  J.,  doubted  whether  the  letter  was  a 
threat  within  the  meaning  of  the  5th  section ;  mere 
harsh  conduct  towards  a  political  adversary,  though 
greatly  to  be  condemned  in  a  moral  point  of  view, 
would  not  come  under  the  head  of  intimidation 
within  the  statute. 

Barnes,  examined  by  the  learnt  judge,  said,  with 
reference  to  the  advance  to  Evers,  that  he  had  got 
his  brother  to  give  the  money  because  he  heard  that 
Eyers  was  pressed.  Witness  had  no  corrupt  motive 
in  what  he  had  done.  He  would  have  advanced  the 
money  himself  only  it  was  election  time.  It  was  a 
good  investment.    The  interest  was  5  per  cent. 

WiLLEs,  J.  said  that  he  did  not  wish  to  say  any- 
thing, harsh,  but  anyone  who  understood  the  2nd 
section  of  the  Act  would  have  avoided  doing  as  the 
witness  had  done.  The  lending  of  money  with  a 
view  to  influence  a  vote  was  bribery  quite  as  much 
as  the  giving  of  it.  He  was  doubtful,  however, 
whether  he  should  report  this  matter.  A  good  deal 
must  always  depend  on  the  demeanour  of  a  witness. 
He  should  not  like  to  report  it  if  it  was  merely  a 
rash  act  and  not  done  with  a  corrupt  intention. 

This  witness  was  subsequently  recalled,  and  de- 
posed that  he  had  been  connected  with  Eyers* 
family  as  a  friend  and  executor.  He  had  induced 
his  brother  to  advance  the  SiU  to  pay  Walling  solely 
from  the  kindly  interest  he  took  in  Eyers,  and 
without  any  reference  whatever  to  the  election.  He 
had  heard  that  Eyers  had  received  a  second  letter 
from  Walling  demanding  immediate  payment. 

Nathaniel  Walling  admitted  that  he  had  written 
a  second  letter  to  Eyers.  This  letter,  which  was 
dated  the  24th  Oct.,  informed  Eyers  that  he  was 
**  like  a  wolf  in  sheep's  clothing  ssiling  about,"  and 
except  he  made  **a  public  apologise"  he  should 
bring  him  before  his  superiors.    He  tiien  fixied  the 


following  Monday  at  eleven  o'clock  to  receive  the 
money  at  Claycross*  bouse.  Witness  deposed,  in 
reply  to  Parry,  Serjt.,  that  the  reason  he  had  sent 
that  letter  was  because  Eyers  the  day  before  had 
said  to  him,  **  ^-~-  thee,  I  can  pay  thee  any  day !" 

The  case  for  the  i>etitioner  being  closed  Parnt^ 
Serjt.  was  about  to  address  the  court  on  the  whole 
of  tiie  evidence,  when 

WiLLES,  J,  said.— Brother  Parry,  I  need  only 
trouble  you  about  Mr.  Harrop.  llibB  case  against 
Walling,  about  which  I  had  some  doubts  before^ 
has  been  greatly  strengthened  by  the  letter  that  haa 
been  now  put  in.  I  may  tell  you  that  I  have  read 
over  the  evidence,  and,  as  at  present  advised,  I  ahall 
not  decide  against  your  client,  except  it  be  in  con- 
sequence of  what  has  been  done  by  Mr.  Harrop, 
and,  after  the  evidence  I  have  heard  ibis  morning, 
it  may  be,  by  Walling.  But  with  respect  to  Mr. 
Harrop's  case,  it  has  made  a  very  strong  impres- 
sion— I  mean  vrith  reference  to  the  5th  section  of 
the  Corrupt  Practices  Act 

Parry^  Serjt.  said  he  should  confine  himself  strictly 
to  that  part  of  the  case  which  had  been  indicate . 
by  his  Lordship.  He  would  not  disguise  from  the 
court  the  difficulties  which  he  felt  in  dealing  with 
Mr.  Harrop's  case.  He  was  fully  sensible  of  the 
danger  in  which  his  client  was  placed  by  what  Mr. 
Harrop  had  done.  He  could  not  deny  that  there 
was  agency  on  the  part  of  Mr.  Harrop,  but  he 
begged  of  his  Lordship  to  consider  that  Mr.  Hanop'a 
agency  was  limited,  and  that  no  other  agent  for  "Sir. 
Phipps  had  in  any  way  compromised  his  seat  He 
submitted  that  according  to  the  statute  his  £«ord- 
ship  ought  not  to  hold  one  act  of  undue  inflaence 
or  treating  sufficient  to  unseat  Mr.  Phipps.  One 
act  of  bribery  would  be  sufficient,  but  undue  infla- 
ence or  treating  was  a  very  different  thing.  His 
learned  friend  Mr.  Cole  had  said  in  his  opening 
statement  that  a  sjrstem  of  terrorism  had  been 
organised  in  support  of  Mr.  Phipps  which  rendered 
it  impossible  for  the  electors  to  vote  freely.  Bat, 
surely,  the  acts  of  a  single  person,  Mr.  Harrop^  cooid 
not  be  justly  regarded  as  a  system  of  terroriam  such 
as  Mr.  Cole  described  ?  If  an  election  had  in  all 
other  respects  been  properly  conducted,  he  be- 
lieved he  had  the  authority  of  a  judge  for 
stating  a  single  act  of  intimidation  by  an  agent 
would  not  be  sufficient  to  make  it  void.— > 
[WiLLES,  J.  said  that  where  an  election  had  been 
well  conducted  he  should  struggle  to  maintain  it, 
and,  therefore,  where  there  was  an  allegation  of  a 
single  act  of  intimidation  he  should  require  very 
strong  evidence  indeed  before  declaring  the  election 
void.]  The  conduct  of  Mr.  Harrop  did  not  appear 
to  have  prevented  any  person  from  voting  for  Mr. 
Laverton.  The  threats,  therefore,  which  BCr. 
Harrop  had  employed  were  perfectly  futile  as  re- 
garded the  result  of  the  election.  It  could  not  be 
denied  that  Mr.  Harrop  was  technically  an  agent 
of  Mr.  Phipps,  but  it  was  not  really  as  agent  that 
he  had  dealt  with  his  workmen.  There  was  evi- 
dence to  show  that,  long  before  Mr.  Phipps  came 
forward  as  a  candidate,  Mr.  Harrop  intended  to 
influence  his  workmen  against  Mr.  Laverton.  On 
the  other  hand,  there  was  not  an  iota  of  evidence 
to  show  that  Mr.  Harrop  ever  said  to  any  of  his 
workmen,  '*If  you  don't  vote  for  Mr.  Phipps,  I 
will  turn  you  out  of  my  employment"  All  he  had 
done  was  to  try  to  induce  his  workmen  not  to  vote 
for  Laverton.  If  they  did  not  vote  at  all  Mr. 
Harrop  would  have  been  quite  satisfied.  His  Lord- 
ship had  probably  never  heard  of  a  similar  case  to 
this,  nor  was  anything  of  the  kind  ever  likely  to  occur 
again.  There  was  an  overpowering  feeling  of 
animosity  on  BCr.  Harrop's  part  towards  Mr 
JUtvortoD,  from  whatever  cause  it  might  have  arisen ; 
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but  ooght  that  to  affect  Mr.  Phipps,  in  whose  mind 
or  within  whose  knowledge  it  never  was  and  coold 
not  have  been  that  Mr.  Harrop  entertained  such 
Tindictive  feelings  towards  Mr.  Larerton?  He 
suboiitted  that  in  this  matter  Mr.  Harrop  ought  not 
to  be  regarded  as  an  agent  for  Mr.  Phipps.  Mr. 
Harrop  had  acted  entirely  beyond  the  scope  of  his 
agency.  What  he  had  done  had  been  done  cMo 
intuitu.  If  a  servant  driving  his  master's  carriage 
met  a  man  on  the  road  towards  whom  he  entertained 
the  most  vindictire  feelings,  and  drove  over  him, 
would  the  master  be  responsible  for  the  act? 
rWiixBS,  J.-CerUinly  not.]  Well,  the  act  of  Mr. 
Harrop  was  precisely  similar.  Was  a  man  to  be 
saddled  with  responsibility  for  the  acts  of  an  agent 
who  did  not  care  whether  he  was  returned  or  not, 
provided  he  gratified  his  own  animosity  ?  He  would 
now  say  a  few  words  of  Mr.  Walling.  PYillbs,  J. — 
I  don't  think  you  need  go  into  that.  If  the  second 
letter  had  come  out  in  the  beginning  I  might  report 
Mr.  Walling  to  the  House ;  but,  as  at  present  ad« 
vised,  I  don't  think  you  need  go  into  his  case.  My 
mind  is  at  present  at  the  balance  as  to  Walling,  but 
I  rather  think  I  could  not  do  anything  in  his  case.] 
The  learned  Serjeant  concluded  by  declining,  as 
to  recrimination,  to  ask  his  Lordship  to  fix  any 
corrupt  intention  on  Mr.  Laverton,  but  he  contended 
that  there  was  the  clearest  evidence  of  corrupt  con« 
doct  on  the  part  of  his  agent  Benjamin  Brown. 

It  may  be  well  to  give  the  evidence  on  this  head, 
which  the  learned  judge  held  to  constitute  a  weighty 
case  of  recrimination. 

Thomas  Lane,  labourer,  of  Hawkridge,  stated  that 

Ho  was  cannMsed  by  Mr.  Phipps  and  ICr.  Ffamiffer,  bat 
Im  and  he  would  make  xu>  promiae  until  vacy  naar  tba  aleo- 
tloB  time.  At  last  he  promiaed  Mr.  Fhippa,  but  ha  had  no 
intaotkm  of  Toting  for  oim  at  the  time.  JUe  had  aoma  little 
property — two  oottagee  and  land— near  Hawkridge,  which 
ne  aold,  not  to  Mr.  Laverton,  but  to  Benjamin  Brown,  one 
of  Mr.  Laverton'a  committee.  He  made  uphia  mind  as  to 
hta  vote  only  one  day  before  the  election,  ue  sold  the  pro- 
perty on  the  13th  Nov.  for  2001.  Mr.  Brown  gave  him  5a.  as 
eameat.  Mr.  B.  Brown  waa  a  gentleman.  He  went  to 
Mr.  B.  Brown  of  hia  own  aocord,  understanding  that 
Mr.  Brown  wanted  to  btnr  aomething  oi  the  kind.  He  would 
swear  that  Mr.  Brown  cud  not  aend  for  him,  and  that  ha 
had  never  aaid  among  hia  matea  that  whoever  ahould  buy 
hia  hoaae  ahould  have  hia  vote.  He  aaid  both  before  and 
dnring  the  election  that  he  ahould  offer  hia  house  for  aale. 
He  did  not  aaj  that  he  ahould  offer  hia  hooae  for  aale  either 
to  Mr.  Fhippa  or  Mr.  Laverton,  or  some  one  of  either  party. 
He  did  not  know  that  Mr.  Brown  woa  a  aupporter  of 
Mr.  Laverton.  Mr.  Brown  woa  down  at  Hawkridge,  and 
waa  in  at  Mrs.  Doell'a  public  house,  when  ha  asked  witneas 
to  aell  the  cottage  and  land.  He  did  not  know  Mr.  Brown 
before :  but  tiien  and  there  Mr.  Brown  bought  the  property. 
He  baa  not  heard  from  anybody  that  Mr.  Brown  nad  been 
to  hia  houae  to  inquire  about  it.  He  went  aooidentally  to 
the  puhlio  houae,  and  met  Mr.  Brown  there.  He  waa  quite 
certain  it  took  half  an  hour  to  make  the  bargain.  Mr.  Brown 
never  aaid  a  word  about  hia  vote,  nor  had  witneea.  He  had 
not  made  up  hia  mind  at  the  time  how  he  ahould  vote.  He 
never  thought  of  hia  houae  in  connection  with  the  vote. 
Witneas  had  bought  one  of  the  cottagea  from  Mr.  Bodwav, 
agent  ot  Mr.  Beavan.  He  did  not  know  whether  this 
Mr.  Bodway  waa  any  relative  to  Mr.  Bodwaj,  the  agent  of 
Mr.  Laverton.  He  save  801.  for  that  cottage  and  sOl.  for 
the  other.  Mr.  Bodway  asked  1501.  for  the  cottage,  but 
took  801.  He  had  got  8001.  for  property  for  which  he  paid 
only  1801.  When  Mr.  Brown  made  the  bargain  he  gave 
witness  5a.,  andin  three  daya  afterwarda  51. 

Benjamin  Brown,  the  brother  of  Stephen  Brown, 
grocer,  deposed  that  he  learned  from  Lane*s  wife, 
who  used  to  deal  at  his  brother's  shop,  that  her 
husband  had  some  property  at  Hawkridge  at  sell. 
The  value  of  cottage  property  at  Hawl^idge  was 
improving,  and  therefore  he  wished  to  buy  it.  His 
purchase  of  it  had  nothing  whatever  to  do  with  the 
election.  He  bought  it  on  the  12th  Nov.  He  had 
aerer   canvassed  for  Mr.  Laverton.    He  sold  the 

E^perty  to  Mr.  Laverton  in  December.  Mr. 
▼erton  knew  nothing  whatever  about  the  pur- 
chase from  Lane  when  it  was  made.  It  was  adjoin- 
ing property  which  belonged  to  Mr.  Laverton. 

In  cross-examination  witness  said  he  bought  the 
property  because  it  was  improvable.    He  told  it  for 


260/L,  the  amount  which  he  himself  paid  for  it.  He 
did  not  want  to  make  any  profit  by  it.  When  he 
bought  the  property  he  intended  to  keep  it,  thinkinj^ 
that  <4t  might  pay  itself."  He  did  not  know  that 
Lane  was  a  voter  when  he  bought  the  cottages.  He 
was  on  Mr.  Laverton's  committee,  but  did  not  know 
whether  Lane  voted  for  Mr.  Laverton.  He  attended 
at  the  committee  several  times,  but  took  no  actire 
part  in  the  election.  He  had  bought  the  Angel  Inn 
from  Mr.  Atkins  to  open  business  there  when  the 
lease  should  expire. 

Stephen  Brown,  brother  of  the  last  witness, 
testifled  that  he  had  persuaded  his  brother  to  sell 
the  property  to  Mr.  Laverton  because  he  thought 
that  nothing  could  be  made  by  it.  He  had  never 
held  out  any  promise  to  James  King  that  he  would 
get  the  17ff.  10^  which  had  been  stopped  from  him 
for  damages  if  he  voted  for  Mr.  Laverton. 

In  cross-examination,  witness  stated  that  he  had 
never  heard  from  Mrs.  Lane  that  her  husband  had 
cottage  property  to  selL  His  brother  Benjamin 
had  bought  the  Angel  Inn,  but  by  mistake  witness'a 
name  was  inserted  in  the  agreement  instead  of  his 
brother's.  The  agreement  had  been  drawn  up  by 
Mr.  Pinniger.  Notwithstanding  the  mistake  in  the 
names  he  had  signed  the  agreement. 

By  WiLLBS,  J. — Mr.  Laverton  had  no  interest  in 
the  purchase  of  the  Angel  Inn  when  the  transactioa 
occurred,  but  had  some  intereat  in  it  now. 

Mr.  Holand  Bodway  was  then  examined. — He  was 
the  conducting  agent  for  Mr.  Laverton.  The  con- 
veyance of  the  Angel  Inn  would  be  made  from  Mr. 
Atkins  to  Mr.  Laverton,  who  had  simply  taken  the 
agreement  off  Stephen  Brown's  hands,  as  he  had 
done  the  cottage  property  off  Benjamin's. 

The  claim  to  the  seat  having  been  abandoned,  the 
learned  judge  proceeded  to  deliver  judgment  as 
follows : 

WiLLss,  J.— This  was  a  petition  praying  that  it 
might  be  declared  that  Mr.  Phipps  was  not  dulv 
elected  or  returned,  and  that  the  election  was  nuU 
and  void,  and  that  the  petitioner,  Abraham  Laverton, 
was  duly  elected,  and  ought  to  liave  been  returned. 
The  latter  part  of  the  prayer  has  been  abandoned  by 
the  notice  given  on  the  part  of  Mr.  Laverton.  He 
does  not  claim  the  seat,  and  the  question  remaining 
uiwn  the  petition  is  principally  whether  or  not  the 
election  waa  a  valid  or  a  void  election,  but,  second- 
arily, in  consequence  of  the  seat  having  beea 
claimed,  whether  proof,  by  way  of  recrimination,, 
has  been  given  to  such  an  extent  as  to  amount  to 
a  conviction  of  Mr.  Laverton  of  one  of  the  offencea 
which  would  impose  upon  him  penalties  under  the* 
statutes  made  against  corrupt  practices.  The  for- 
mer is  the  main,  the  latter,  since  the  abandonment 
of  the  claim  to  the  seat,  has  become  a  collateral 
inquiry,  but  one  which  it  was  necessary,  and  I  am  far 
from  saying  it  was  not  proper,  to  pursue  to  the  end. 
With  respect  to  the  question  whether  the  election  is 
valid  or  void,  that  depends  on  the  effect  to  be  given 
to  a  great  mass  of  evidence  directed  to  show  that 
Mr.  Phipps  was  personally  or  by  one  or  more  of  his 
agents  guilty  of  corrupt  practices.  The  effect  of 
proving  that  Mr.  Phipps  was  personally  guilty  or 
cognisant  of  any  corrupt  practice  would  have  been 
to  disqualify  him  in  various  ways;  not  only  to 
deprive  him  of  his  seat,  but  to  fix  upon  him  the  dis^ 
cr^it  of  being  incapable  of  voting  at  any  election 
or  holding  any  judicial  office,  involving  the  striking 
of  his  name  out  of  the  commission  of  the  peace,, 
which  I  presume  he  holds,  and  making  him  incapable- 
of  reprewnting  this  or  any  other  borough  in  Parlia-- 
ment.  I  at  once  say  I  think  the  case  against  Mr.. 
Phipps  personally  has,  I  will  not  say  wholly,  faileck 
because  there  was  a  case  requiring  an  answer,  but  I 
will  say  it  has   been  entirely  and  satisfactorily 
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answered.    There  ia  no  ground  whateyer  lor  im- 
puting to  Mr.  Fhipps  any  corrupt  practices,  and  I 
entirely  belieye  his  statement  that  he  did  not  intend 
that  any  such  practices  should  be  committed  in  his 
name  or  on  his  behalf.    There  was  a  charge  against 
his  son,  Mr.  Phipps,  jun.,  and  a  great  variety  of 
persons  who  were  alleged  to  hare  been  Mr.  Phipps's 
agents,  including  two  persons,  one  named  WalUng 
and  the  other  named  Joseph  Harrop.    With  respect 
to  Mr.  Phipps  jun.,  I  must  equally  acquit  him  as  I 
have  done  Mr.  Fhipps  his  father ;  and,  as  regards 
all  the  other  agents,  with  the  exception  of  the  two 
I  have  named,  it  appears  to  me  that  the  chaif^ 
have  been  sufficiently  answered.  Some  of  the  charges 
have  been  withdrawn ;  others  have  been  disposed  of 
in  the  course  of  the  case.    With  regard  to  Walling, 
it  is  right  I  should  observe,  in  passing,  that  if  he  be 
a  person  of  right  feeling  he  will  deeply  and  sin- 
cerely re^tent  of   what   he  has  done,  because  he 
allowed  his  angry  feelings,  to  say  the  least  of  it,  to 
get  possession  of  him  to  an  extent  which  induced 
him  to  write  two  letters — one  of  the  31st  Aug.  and 
the  other  of  the  24th  Oct. — which,  if  not  repented 
of,  would  leave  on  him  the  stigma  of  not  merely 
having  been  angry,  but  angry  to  the  extent  of  being 
vindictive.    The  case  of  Walling  is  so  mixed  up 
with  that  of  Mr.  Barnes,  who   appears  to  have 
rescued  Eyers,  the  voter  against  whom  Walling's 
indignation  appears  to  have  been  excited,  that  it 
would  be  impossible  I  think  for  me  to  extricate  the 
one  case  from  the  other.    I  could  not  well  report 
Walling  without  also  reporting  Barnes,  nor  could  I 
report  Barnes  without  reporting  WalHng.    I  think 
I  can  arrive  with  regard  to  both  of  them  at  the  con- 
clusion, *'Not  proven."    I  could  not  have  done  so 
with  respect  to  Barnes  if  the  explanation  of  this 
morning  had  not  been  offered.  Icome  now  to  the  case 
of  Mr.  Joseph  Harrop,  and  that  requires  some  careful 
consideration.    I  am  deeply  conscious  of  the  serious 
character  of  the  question  raised  for  decision  by  the 
conduct  of  that  gentleman  in  the  course  of  the 
election.    I  hope  I  feel  the  extreme  importance  of 
the  case,  and  the  deep  responsibility  which  the  law 
imposes  upon  me  in  deciding  it.    I  am  satisfied, 
however,  that  the  clearness  of  the  conviction  upon 
which  I  act  is  all  but  equivident  to  the  sense  of  the 
responsibility  which  I  feeL     I  must  proceed  to  pro- 
nounce that  conviction,  and  to  expuun  my  reasons 
for  arriving  at  it  in  the  best  manner  I  can.    I  cannot 
take  the  conduct  of  Mr.  Joseph  Harrop  with  respect  to 
any  one  of  those  individual  men  as  standing  by  itself. 
I  cannot  look  upon  his  conduct  as  being  the  single 
act  of  an  angry  person  dealing  with  one  voter  who 
was  under  his  influence.    I  must  look  at  the  whole 
of  it  together.    I  must  not  only  look  at  the  fact 
that  in  the  latter  end  of  the  month  of  October  he 
resorted  to   a  course  which  has  been  eorrectly 
summed  uo  by  my  brother  Pazry  aa  amounting  to 
this,  that  he  threatened  never  again  to  employ  any 
workmen  of  his  who  voted  for  Mr.  Laverton,  his 
rival  in  trade ;  but  I  must  remember  that  he  was 
working  at  the  same  object  from  the  very  dawn  of 
the  election.     Taking   his   own   account— and  I 
should    be    satisfied    to    be    judged  as   to   the 
decision  at  which  I  have  arrived  by  any  person 
who  should  take  Mr.  Harrop's  own  aocount  of  the 
matter,  although  I  am   far  from  saying  that  I 
should  depend  wholly  on  the  account  of  a  person 
who  was  actuated  by  motives  of  a  character  by  no 
means  commendable— but,  taking  his  own  account, 
it  appears  that  at  an  early  period,  no  doubt  when  he 
found  it  possible  or  probable  that  Mr.  Laverton,  his 
rival  in  trade,  against  whom  he  entertained  an 
angry  feeling,  was  likely  to  come  forward  as  a  can- 
didate for  the  borough,  he  b^nn  interrogating  his 
men  as  to  whom  they  were  likely  to  vote  for.    It 
does  not  require  any  great  amount  of  reasoning  to 
oome  to  thQ  conclusion  that  he  thought  the  great 


majority   of  those   men  were  likely  to  vote  for 
Mr.  Laverton  in  the  event  of  his  setting  up  as  a  can- 
didate :  and  he  i^pears  to  have  asked  them,  as  he 
represents,  in  a  casual  swt  of  way  whether  they 
were  going  to  vote  at  the  election.    At  that  time  toe 
election  being  far  off,  and  the  men  apparently  not 
having  made  up  their  minds,  or,  if  they  had,  not 
being  desirous  to  communicate  what  might  produce 
unpleasant  consequences,  appear  to  have  told  him 
that  they  did  not  intend-  to  vote  at  aU.    He  com- 
mended their  resolution,  and,  according  to  his  own 
account,  he  treated  it  as  a  promise,  tiie  breach  of 
which  afterwards  by  two  or  more  of  them  he  thought 
proper  to  treat  as  a  piece  of  untruthfulness  wlucb 
rendered  them  unworthy  to  be  any  longer  in  his 
employment.     He  early  extracted,  as  he  says,  s 
promise  from  his  men  that  they  should  not  vote  ait 
the  election.  As  matters  rolled  on,  he  appears  to  have 
been  ap|dled  to  be  upon  Mr.  Phipps's  committee. 
He  was  willing  to  join,  and  he  was  upon  it  from  the 
beginning.    His  name  appears  on  the  three  editione 
of  the  list  of  tiie  conunittee.  He  did  attend  at  meet* 
ings,  and  appears  to  have  taken  such  part  in  the 
business  as  is  usually  taken  by  members  of  the  com* 
mittee.    And,  moreover,  treating  the  promise  made 
by  his  men  at  the  first  as  being  a  one-sided  promise 
to  be  kept  by  them,  without  any  corresponding 
promise  on  his  part  to  adopt  the  course  which  he 
considered  would   be  wise  for  the  workmen,  he 
appears  to  have  commenced  canvassing  on  the  part 
of  Mr.  Fhipps ;  not  canvassing  out  of  his  place  o£ 
business,  it  is  true,  but  canvassing  within  his  plaoa 
of  business  and,  according   to   his  own  account, 
canvassing  tibe  men  who,  he  says,  had  engaged 
not  to  vote  at  the  election,  and  those  of   ttwnt 
who  would  not  give  up  their  intention  of  voting 
for  Mr.   Laverton    he   afterwards   charged   wiu 
untruthfulness.      But    this    charge    is     a    thia 
guise   entirely   transparent,  which   cannot   for  • 
moment  prevent  one  from  seeing  the  real  truth* 
Mr.  Harrop  proceeded  to  canvass  his  men  to  vote 
for  Mr.  Fhipps.    Am  I  to  suppose  that  his  wiah 
that  his  men  should  vote  for  fifr.  Phipps  had  not 
become  known  in  the  course  of  that  canvass,  or  that 
the  men,  seeing  Mr.  Phipps's  carriage  come  up  to 
Mr.  Harrop's  from  time  to  time,  and  also  the  pla- 
card  containing  the  names  of  the  committee,  did 
not  know  that  tiieir  master  would  wish  them  to  vote 
for  Mr.  Phipps  ?    Am  I  to  suppose  that  he  did  not 
canvass  on  the  part  of  Mr.  Fhipps  as  effectually  ai 
he  could  every  person  whom  he  thought  could  be 
induced  to  vote  for  Mr.  Phiiq[»?    If  I  am  asked 
for  proof  of  this  I  would  point  to  the  aooount 
given  by  Millard  and  by  Mr.  Harrop  himself,  of 
Uie  conversation  with  Millard.     Mr.  Harrop  'jn* 
troduoes  the  aubject  by  saying,  **!  did  not  knoir 
you  had  a  vote."     Millard  says,    "Oh,    yes,   I 
have  had  a  vote  for  some  time."  Mr.  Hanrop  says, 
"  Oh,  I  was  not  aware  of  that,"  and  then  imme- 
diately following  is  the  oonversation  with-fofo* 
rence  to  Millard's  vote.    I  must  arrive,  then,  at  the 
conclusion  that  Mr.  Harrop  did  canvass  for  Mr. 
Phipps,  and  if  I  arrive  at  that  condosion,  befote  I 
prooeed  to  what  took  place  at  the  end  of  Octobei;  it 
is  right  to  oonaider  whether  he  acted  as  Mr.  Fhim^'s 
agent..  I  cannot  avoid  the  conclusion  that  he  did. 
In  Older  that  an  agent  nmv  bind  a  principal  it  ia  not 
necessary  that  there  should  be  any  payment.    It  Is 
onl  V  necessary  that  the  act  done  by  the  agent  i^oa 
which  the  question  arises  whether  it  is  to  bind  the 
principal  should  be  an  act  done  by  the  procurement 
of  the  principal  and  by  his  autherity,  and  there  eaa 
be  no  doubt  that,  so  far  as  the  act  of  canvaasing 
went,  Mr.  Fhipps  not  only  desired  Mr.  Haoop  te 
iMavass  for  him,  but  did  convey  (whether  ezprsseJIy 
or  impliedly,  whether  by  words  or  action  is  quite 
imnuterial)  that  desire  to  Mr.  Harrop.    The  evi* 
denoe  amounts  to  this,  that  Mr.  Harrop  desiring  te 
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canyass  his  own  men,  Mr.  Phipps  did  say  **  Pray 
go  and  canvass  your  men  for  me,"  and  though  these 
may  not  have  been  the  precise  words  which  passed, 
yet  that  passed  which  was  equiralent  to  them. 
Well,  canvassing  may  be  either  by  asking  a  man 
to  vote  for  the  candidate  of  your  choice,  or,  if  not, 
to  remain  neutral,  and  not  to  vote  for  the  adversary. 
No  distinction  can  be  drawn,  except  in  the  amount 
of  favour,  between  voting  for  a  man  and  abstaining 
from  voting  for  his  adversary.  The  Corrupt  Prac- 
tices Act  places  upon  the  same  footing  the  act  of 
inducing  a  man  to  vote  or  to  refrain  from  voting. 
Bfr.  Harrop  having  canvassed  for  Mr.  Phipps,  and 
induced  as  many  as  he  could  to  promise  to  vote  for 
him,  would  appear  to  have  made  it  his  object  to 
prevul  upon  the  rest  not  to  vote  at  aU.  But 
there  were  certain  men  in  his  employment 
who  were  determined  to  vote  for  Laverton, 
and  had  promised  that  gentleman  to  do  so. 
Those  were  Mark  MUlard,  Alfred  Toup,  Samuel 
Grist,  Joseph  Francis,  and  Greorge  Oatridge,  and 
there  was  one  man  who  remained  neutral,  namely, 
John  Humphries.  He  did  not  desire  to  vote  at  ail. 
I  don*t  know  whether  it  was  his  manner  or  whether 
it  is  the  manner  of  the  persons  in  this  neighbour- 
hood, but  I  thought  there  was  something  piteous 
in  the  way  in  which  Humphries  described  what  took 
place  between  him  and  his  master.  He  was  unwill- 
ing to  vote  at  all.  He  desired  not  to  vote.  Then 
he  is  put  upon  with  soft  language,  '*  Could  you  go 
against  your  employer,  would  not  you  vote  for  me 
if  I  wanted  two  or  three  votes  just  at  the  end 
towards  four  o'clock|?"  and  at  length  whether  by 
conviction  produced  upon  him  by  argument  or 
persuasion,  or  whetiier  really  under  fear  of  what 
might  foUow  I  leave  to  others  to  judge,  he  is  at  last 
induced  to  give  a  reluctant  consent  by  saying, 
**  Well  I  do  not  think  I  should."  We  pass  through 
the  neutral  ground,  and  we  arrive  at  what  passed 
with  those  persons  whose  names  I  have  mentioned, 
and  who  afterwards  voted  for  Mr.  Laverton.  They 
were  all  in  Mr.  Harrop's  employ  till  towards  the 
latter  end  of  October,  and  they  sil  had  to  leave  his 
employment  before  the  election.  They  all  intended 
to  vote  Mr.  Laverton,  and  that  coming  to  the 
knowledge  of  Mr.  Harrop  he  brought  them  before 
him,  and  what  did  pass  between  them  amounted  in 
substance  to  this,  "  I  have  determined  that  no  man 
shall  remain  in  my  employment  who  votes  for 
Mr.  Laverton,  and  you  shall  have  no  further  em- 
^oyment  from  me  if  you  vote  for  Mr.  Laverton." 
He  does  not  appear  with  the  exception  I  think  of 
Francis  Oatridge  to  have  asked  aflkmatively,  *^  Will 
you  vote  for  Mr.  Phipps  ?"  but  he  knew  that  the 
men  had  promised  Mr.  Laverton.  He  may  have 
thought  that  it  was  in  vain  to  do  more  than  to 
request  them  to  be  neutral,  or  he  may  have  thought 
If  he  had  swayed  them  so  far  as  to  induce  tt^m 
to  refrain  from  fulfilling  their  promise  to  vote 
for  Mr.  Laverton  that  he  might  have  further 
succeeded  in  making  them  vote  for  Mr.  Phipps. 
I  cannot  pay  any  attention  to  that  topic  taken 
in  connection  with  the  other  circumstances 
to  which  I  have  referred.  Now,  Mark  Millard  was 
a  person  who  had  been  three  years  in  the  employ  of 
Ifr.  HaiTop.  He  appears  to  have  had  his  discharge 
— because  as  to  his  discharge  there  can  be  no  doubt 
—upon  the  Slst  Oct.  The  receipt  for  his  plant  is 
dated  the  Slst  Oct.  Alfred  Toup  was  eight  or  nine 
years  in  the  employ.  Samuel  Grist  was  six  years 
in  the  employ ;  he  was  brought  up,  I  think  he  said, 
or  discharged,  upon  the  27th  Oct.  There  was  a 
letter  of  the  28th  Oct.  from  the  manager,  Mr. 
Futtrell,  requesting  him  to  send  in  the  plant  which 
he  had  of  Mr.  Harrop's,  and  upon  which  the  work 
was  to  be  done.  As  to  Grist  and  Millard,  therefore, 
they  are  confirmed,  as  it  appears  to  me,  by  written 
contemporaneous  documents,  showing  theirs  was  a 


cause  of  actual  discharge,  and  disabling  them  from 
remaining  any  longer  in  the  service.  Frauds  is  a 
person  who  had  worked  as  a  washer  for  some  five 
months ;  he  appears  to  have  gone  on  the  27th  Oct, 
I  agree  with  my  brother  Parry  that  the  evidence  as 
to  Francis  is  not  so  strong  as  to  an  actual  discharge, 
as  in  tiie  case  of  the  men  whose  names  I  have 
already  mentioned.  At  the  same  time,  I  can  feel 
no  doubt  that  that  man  went  because  he  felt  that 
it  was  no  use  for  him  to  stay.  The  next  is  George 
Oatridge,  who  had  been  cleaning  the  ironwork  for 
three  years,  and  who  was  spoken  to  six  weeks  before 
the  election  to  look  himself  over,  and  who  was 
spoken  to  three  weeks  before  the  election  again  to 
look  himself  over,  and  I  think  to  see  his  wife, 
before  he  decided,  and  who,  according  to  Mr. 
ELarrop  j^mised  to  vote  for  Mr.  Phipps,  but  after 
thinking  it  over  in  the  night,  probably,  if  one  can 
judge  from  the  explanation  of  the  wife,  under  her 
advice,  determined  to  stand  to  his  promise  to  vote 
for  Mr.  Laverton.  That  man  also  went.  Then 
there  was  his  wife,  who  was  there  for  twelve 
months.  She  stated  that  she  was  turned  off,  and  I 
have  heard  no  contradiction  of  that ;  and  there  can 
be  no  doubt  on  my  mind  that  she  was  sent  away. 
Now  what  happened  to  the  rest  of  the  men?  It 
appears  there  were  seven  men  who  voted  for  Mr, 
Phipps.  Those  seven  men  remained  and  continued 
to  have  work.  There  were  three  men  who  remained 
who  voted  for  Mr.  Laverton,  and  those  were  men  of 
the  names  of  Robert  Reeves,  Alfred  Mattock,  and 
William  Bennett.  On  hearing  that^  it  occurred  to 
my  mind — well,  it  may  be  a  harsh  judgment  upon 
Mr.  Harrop,  he  may  not  have  been  so  bad  as  he 
seems.  I  ought  to  be  cautious,  and  judges  and 
juries  do  well  to  be  cautious  of  acting  upon  the 
evidence  of  discharged  servants,  because  ordinarily 
there  are  no  people  who  are  more  disposed  to  exagge- 
rate against  their  master,  and  a  person  who  has  to 
act  upon  the  evidence  of  discbargted  servants  ou^t 
to  be  exceedingly  cautious  how  he  believes  evei^ 
word  that  they  say.  I  do  not  think  that  that  is 
applicable  to  the  men  here.  I  believe  that  they 
gave  a  substantially  true  account  of  what  toofc 
place.  Bearing  that  in  mind,  and  seeing  that  the 
three  people  who  voted  for  Mr.  Laverton  were 
retained  in  Mr.  Harrop*s  employ,  I  became 
desirous  of  seeing  whether  he  really  did  repent 
of  it  after  all,  and  allowed  the  men  to  have 
their  own  way.  But,  upon  inquiry,  it  turns  out 
that  Robert  Reeves  was  an  exceedingly  useful 
man,  who  had  been  in  the  employment  a  consider- 
able time,  a  sort  of  foreman,  that  William  Bennett 
had  also  been  there  a  considerable  time,  and  when  I 
came  to  inquire  into  the  case  of  Alfred  Mattock, 
Mr.  Harrop  stated,  "  They  remained  in  my  employ 
because  I  had  heard  of  legal  proceedings,"  and 
finally  he  said  with  respect  to  Grist,  whose 
case  I  selected  to  test  him  by,  **  hi^ving  in  my 
mind  that  letter  asking  for  the  plant,  I  did 
send  Grist  away  because  of  his  not  sticking  to 
his  promise  not  to  vote  at  the  election.**  Now 
Mr.  Harrop  suggested  against  Millard,  but  not 
against  the  other  men,  that  working  for  LavertoUy 
was,  or  may  have  been,  the  ground  of  dismissaL 
That  could  not  have  been  the  ground  as  to  alL 
It  was  said  to  apply  to  Millard,  Millard  denied  it. 
Then  it  was  suggested  that  it  was  untruthful  to 
vote  at  all  mfter  having  first  said  that  they  would 
not  vote,  but  I  have  said  enough  about  that.  The 
notion  of  saying  that  a  man  is  untruthful,  because 
be  says  months  before  the  election,  '*  1  have  made 
up  my  mind  not  to  vote,"  and  then  when  the  excite- 
ment of  the  election  comes  he  says,  ''Well,  I  have 
changed  my  mind,  circumstances  have  occurred  to 
make  me  change  my  miud,  and  I  will  vote ; "  to  say 
that  the  man  is  untruthful,  is  to  say  that  a  wise  man 
never  changes  his  mind,  which  would  be  about  as 
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silly  an  assertion  as  a  man  could  well  make.  Then 
it  was  suggested  biy  Mr.  Harrop  that  those  men,  or 
some  of  tbem,  went  voluntarily.  I  hardly  know 
how  to  deal  with  that.  As  for  saying  that  these 
men  went  voluotarily,  many  men  do  that  volun« 
tarily  which  they  do  not  do  willingly.  A  man  runs 
away  tu  avoid  a  great  danger.  He  aoes  that  volun- 
tarily, but  he  would  probably  wish  not  to  have  to 
run  away  at  all.  A  man  takes  a  small  hoat  in  the 
middle  of  the  ocean  because  his  ship  is  on  fire.  So 
a  man  may  leave  the  service  of  an  angry  master 
upon  his  own  feet,  aud  by  the  exercise  of  his  own 
will  upon  his  muscles,  without  being  carried  out,  or 
without  waiting  to  be  taken  by  the  shoulder  and 
turned  out.  Such  a  man  may  be  said  to  have  done 
it  voluntarily,  but  not  willingly.  In  short,  the  dis- 
tinction was  well  expressed  by  the  poet  when  he 
«aid  of  one  who  acted  in  that  way — he  "did  it 
wUlingly,  with  an  unwilling  mind."  There  was  a 
eompiUsion  put  uxK)n  these  men  which  they  could 
not  resist.  I  cannot  think  th»t  they,  having  been 
80  long  working  for  Mr.  Harrop,  some  of  them 
lor  years,  and  all  of  them  for  a  considerable  time, 
and  earning  their  livelihood  in  this  place,  would 
have  abandoned  that  livelihood  of  their  own  free 
will.  And  I  am  satisfied  that  all  these  men  would 
have  remained  in  tlie  employment  but  for  their 
having  promised  to  vote  for  Mr.  Laverton.  And  I 
am  satisfied  that  they  would  now  be  working  for 
Mr.  Harrop  if  they  had  changed  their  minds 
as  he  willed  it,  and  had  voted  for  Mr.  Phipps. 
The  next  question  is  whether  the  conduct  of 
Mr.  Harrop  docs  amount  to  undue  influence  within 
the  statute  of  17  &  18  Vict.,  whether  it  was  intimi- 
dation within  the  5th  section  of  that  statute.  If  he 
threatened  the  lives  or  the  limbs  of  the  men  there 
could  be  no  doubt  that  that  would  have  been  within 
the  section.  But  I  do  not  know  that  it  is  mere 
poetry  to  say  it  might  well  occur  to  the  mind  of  a 
man  working  for  Ms  bread,  ^^  You  take  away  my 
life  whr  i  you  do  take  away  the  means  whereby  I 
Uve."  A  man  who  is  sent  out  to  live  upon  the 
charity  of  his  fellow  workmen,  or  to  go  to  the  work- 
liouse  with  his  'family,  unless  he  does  a  particulsr 
^ng,  is  intimidated.  But  is  that  an  intimidation 
within  the  section  ?  Now  I  shall  deal  with  this  as  I 
am  bound  to  do,  as  a  dry  matter  of  law,  and  I  shall 
deal  with  it  very  shortly  because  it  admits  of  being 
so  dealt  with.  The  Act  with  respect  to  corrupt 
practices  strikes  at  three  different  classes  of  such 
practices.  The  2nd  and  the  3rd  sections  forbid 
influencing  men  by  mercenary  motives  or  their  love 
of  gain  and  reward.  The  4th  section  forbids 
app^s  to  man's  gluttony  and  venal  appetites. 
The  5th  section  forbids  in  the  terms  which  have 
been  referred  to  appealing  to  a  man's  fears  by 
means  of  violence  or  intimidation.  The  Act  speaks 
for  itself.  It  says  that  every  person  who  shall  directly 
or  indirectly,  by  himself  or  by  any  other  person 
on  his  beha&,  make  use  of,  or  threaten  to  make  use 
of,  any  force,  violence,  or  restraint,  or  inflict  or 
threaten  the  infliction  by  himself,  or  by  or  through 
any  other  person  of  any  injury,  damage,  harm,  or 
loss.  Upon  those  words  a  question  might  arise 
whether  they  are  not  to  be  understood  in  a  legal 
sense,  and  whether  you  must  not  only  show  damage, 
but  damage  the  result  of  some  injury  for  which  an 
action  might  be  maintained  at  law,  and  it  might .  be 
pleaded  in  these  words  that  the  damage  resulting 
from  being  dismissed  from  an  employment,  where 
the  master  had  a  right  to  dismiss,  was  not  a 
damage  coming  within  that  description,  and  there- 
fore not  within  the  statute.  I  need  not,  however, 
express  my  opinion  upon  that,  because  the  following 
words  are  large  enough  to  include  every  sort  of 
intimidation,  every  sort  of  misconduct  which  would 
operate  upon  the  mind  of  another,  terrify  or  alarm 
him   into  doing  what  the   person  misconducting 


himself  wished,  against  his  own  free  wilL  The 
words  are  ''or  in  any  other  manner  practise 
intimidation  upon  or  against  any  person  in  order  to 
induce  or  compel  such  person  to  vote  or  refnuD 
from  voting,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting."  If  any  argument 
were  necessary  to  induce  mo  to  hold  that  a  threat 
of  dismissal  from  employment  which  is  beneficial  to 
a  man — in  which  he  had,  as  it  were,  a  good  will, 
and  which  he  might  fairly  suppose  would  be  con- 
tinued as  it  pretiously  was,  unless  he  misconducted 
himself— is  intimidation,  that  argument  is  supplied 
by  the  2nd  clause  of  the  2nd  section  relating  to 
bribery,  because,  amongst  other  things  which  are 
made  bribery,  is  the  promising  "  to  procure,  or  en- 
deavouring to  procure,  any  office,  place,  or  employ- 
ment, to  or  for  anv  voter."  And,  reading  the  5th 
section  by  the  light  thrown  upon  it  by  the  2nd, 
I  can  have  no  doubt  that  that  which  it  would  be 
bribery  to  promise  the  enjoyment  of  it  is  in  this 
case  at  least,  and,  with  reference  to  these  circum- 
stances, intimidation  to  threaten  the  deprivation  of 
The  thing  answers  to  common  sense,  and  it  seems 
to  be  within  the  intention  of  the  Legislature 
whether  you  take  the  general  language  of  the 
5th  section  by  itself,  or  whether  you  refer  for  its 
interpretation  to  the  provisions  of  the  2nd  clause 
of  the  2nd  section.  I  must  conclude  with  respect 
to  this  branch,  therefore,  by  saying  that  in  my 
opinion  Mr.  Harrop  did  violate  the  5th  section  of 
the  Act  of  Parliament,  not  only  by  intimidating  the 
men  whom  he  did  dismiss  in  order  to  compel  them, 
if  he  could,  to  vote  for  Mr.  Phipps,  or  to  abstain 
from  voting  for  Mr.  Laverton,  but  that  he  did  also 
intimidate,  indirectly,  all  the  other  men  iu  his  em- 
ployment, to  induce  them  to  vote  for  Mr.  Phipps, 
and  not  to  vote  for  Mr.  Laverton.  The  only  other 
question  remaining  is  as  to  the  effect  of  the  viola- 
tion, by  an  agent  of  Mr.  Phipps,  of  the  provisions 
of  the  5th  section  by  intimidation.  What  is  the 
effect  of  intimidation  such  as  has  been  referred  to 
upon  the  election  ?  Here  I  must  observe  that  I  do 
not  treat  this— indeed,  I  believe  I  have  already 
observed  that  I  do  not  treat  this— as  a  simple  case  of 
intimidation ;  I  must  treat  it  as  part  of  a  system 
which  continued  throughout  the  time  that  Mr. 
Harrop  was,  in  the  sense  I  have  described,  and,  as 
I  thinK,  within  the  meaning  of  the  Act,  an  agent 
for  Mr.  Phipps  for  the  purpose  of  canvassing.  The 
question  as  to  the  effect  upon  the  election  depends, 
first  of  idl,  upon  the  common  law  of  Parliament^ 
and,  secondly,  upon  the  true  construction  of  the 
86th  section.  I  entertain  no  doubt  that  if  I  were 
asked  to  decide  I  should  decide  iu  accordance 
with  what  has  been  laid  down  already  in  cases 
of  this  description,  and  especially  laid  down  bj 
my  brother  Martin  in  whose  opinion  upon  the  suIh 
ject  I  entirely  concur.  I  can  entertain  no  doubt 
that  by  the  common  law  of  Parliament  a  single 
bribe  given  by  an  agent  at  an  election  would  have 
the  effect  of  avoiding  the  election.  I  need  certainly 
not  look  into  any  book  upon  the  subject  to  ascertain 
that  general  bribery  would  avoid  an  election. 
Furthermore,  I  entertain  no  doubt  that  the 
doctrine  laid  down  and  acted  upon  by  my  brother 
Martin  is  correct,  that  a  single  bribe  by  an  agent 
does  avoid  the  election.  It  does  not  fix  the  candi- 
date with  penal  consequences,  it  simply  says  that, 
for  the  public  good,  in  order  that  the  agents  em- 
ployed by  the  candidates  may  be  deterred  from 
resorting  to  undue  means  fur  the  purpose  of  pro 
curing  their  election,  as  a  matter  of  public  policy 
an  election  in  which  an  agent  has  so  misconducted 
himself  shall  be  void,  not  because  it  indirectly 
operates  to  punish  the  candidate,  but  to  protect  the 
public  and  to  prevent  the  like  practices  if  possible 
for  the  future.  But  it  is  said  there  is  a  distinctioa 
between  bribery  and  undue  infiuence  and  treating^ 
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and  that  difference  is  said  to  exist  in  several  parti- 
enlars.    Now,  looking  at  this  Act  of  Parliament,  I 
think  that  it  will  be  found  that  if  its  ]fiAiiiprimd  facie 
meaning  was  put  upon  it  one  would  suppose  that  it 
was  intended  that  all  corrupt  practices  should  have 
the  law  equally  applied  to   them.    ^  If  any  candi- 
date at  any  election  for  any  county,  city,  or  borough, 
shall  be  declared  by  any  election  committee  guilty 
by  himself  or  his  agents  of  bribery,  treating,  or 
undue  influence  "—undue  influence  being  alr^dy 
defined  by  the  5th  section—**  at  such  election  such 
candidate  shall  be  incapable  of  being  elected  or 
sitting  in  Parliament  for  such   county,  city,  or 
borough  during  the  Parliament  then  in  existence." 
It  18  said  that  that  section   is   inapplicable  for 
teveral   reasons;   first,   because   a  single  act    of 
undue  influence  ought  not  to  prerail ;   and  that 
it   is  hard    that   Mr.    Phipps    should    be   liable 
for    Mr.    Harrop's    conduct.     Well    that    is   un- 
doubtedly   true.       As   I  have    already  said,  the 
law  deals  in  tliis  instance  with  the  validity  of  the 
election,    and   does  not  deal   with   the  penalties 
imposed  upon  the  candidates.    Then  it  is  said  that 
a  single  act  of  undue  influence  ought  not  to  defeat 
the  election.    I  find  no  such  limitation  in  the  36th 
section  ;  I  find  that  the  candidate  and  his  agents  are 
put  upon  the  same  footing.    The  section  says  "If 
any  candidate  or  his  agents  be  guilty  of  bribery 
treating,  or  undue  influence."  I  will  take  an  illustra- 
tion.   I  will  suppose  that  a  candidnte  at  an  election 
is  «  manufacturer.  I  will  not  take  Mr.  Laverton ; 
I  must  take  a  person  somewhat  in  the  position  of 
Mr.  Harrop.     I  will  suppose  that  such  an  employer 
informs  all  persons  in  bis  employ  (who  may  be  500 
or  more)  **  I  shiUl  discharge  every  man  who  does  not 
vote  for  me,"  or  **  I  shall  discharge  every  man  who 
votes  for  that  person  who  has  injured  me  so  deeply." 
Can  I  fur  a  moment  suppose  that  a  person  who  does 
an  act  of  that  kind .  is  to  have  any  sympathy,  or 
that  the  law  did  not  intend  an  election  to  be  void 
at  vrliicli  such  misconduct  as  that  was  proved  to 
have  taken  place  ?    But  I  must  hold  (and  I  should 
do   so  unhesitatingly),  that  an  election  was  void 
which  was  so  influenced.    It  is  inevitable  that  it 
must  equally  be  void  under  the  86th  section,  if  the 
undue  influence  was  exercised  by  an  agent,  because 
the  36th  section  says  '*  or  his  agents."    Then  it  is 
said  that  it  is  left  in  the  discretion  of  the  judge  to 
say  how  much  undue  influence  shall  or  shall  not 
affect  the  election.    That  is  impossible.    The  11th 
secHon  of  the  Act  under  which  I  sit  is  imperative. 
I  have  no  discretion  either  one  way  or  the  other. 
I  must  pronounce  for  the  truth,  as  I  believe  it, 
upon  the  facts,  and  for  the  law,  as  I  best  know  it, 
upon  questions  of   law.      Then    it   is   said  that, 
to  put  that  construction  upon  the  36th  section, 
that  this  election  which  has   gone  by  is  avoided 
would    be    begging    the   question,    because   sect. 
36  says  that  **if  any    candidate  at  any  election 
for  any  county,  city,  or  borough  shall  be  declared 
hy  any  election  committee,  guilty  by  himself  or  his 
agents,  of  bribery,  treating,  or  undue  influence  at 
such   election,  such  candidate    shall  in  future  be 
incapable  of  being  elected  or  sitting  in  Parliament 
for  such  county,  city,  or  borough  during  the  Par- 
liament then  in  existence."    That  is  the  argument, 
and  it  is  no  doubt  a  plausible  one,  and  it  was  one 
which  passed  through  my  own  mind  when  I  first 
had  to  consider  the  section,  which  of  course  I  did, 
hefore  venturing  upon  these  duties,  with  the  greater 
assiduity,  because  of  the  necessity  of  pronouncing 
a  determination  upon  the  spur  of  the  moment.    But 
the  answer  which  I  gave  to  that  in  my  own  mind 
is  this:  It  is  a  retort  of  the  argument.    It  is  a 
begging  of  the  question,  because  the  question  here 
is  not  whether  Mr.  Phipps  shall  in  future  be  capable 
of  being  elected,  but  whether  he  shall  in  future  be 
capable  of  sitting  in  Parliament,  regard  being  had 
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to  what  took  i^ace  at  the  election  which  has  gone 
by.    Therefore  the  inquiry  must  be  in  respect  of 
what  took  place  at  or  concerning  the  election  which 
has  gone  by,  and  to  say  that  it  is  begging  the  ques- 
tion, therefore,  is  only  another  form  of  that  mode 
of  begging  the  question  which  is  forbidden  by  the 
legal  maxim,  that  you  can  never  set  up  as  an  excep- 
tion a  thing  the  validity  of  which  is  in  question. 
For  the  benefit  of  the  learned  who  do  not  recollect 
this  maxim  in  its  original,  I  will  state  it:   Non 
debet  adduei  exceptio  ejiadem  rei  aijus  patei  ditnoiutia. 
It  is  quite  obvious,  therefore,  that  the  begging  of  the 
question  would  be  in  not  treating  that  section  as  ap- 
plicable to  the  election  under  inquiry.    Then  it  was 
said,  fourthly,  the  influence  to  defeat  the  election 
must  be  influence  operating  as  a  kind  of  terror.    I 
do  not  wish  to  use  strong  language,  but  there  was  a 
terror  more  or  less — whether  it  l^  more  or  less  stiU 
a  terror — amounting  to  intimidation  at  Mr.  Harrop's 
factory  for  some  time  before  the  election,  and  a 
strong   feeling    that  men  would    be   dealt    with 
diiferently  according  as  they  voted,  one  way  or  the 
other,  which  feeling  produced  by  illegitimate  means 
is  to  be  prevented,  and  the  persons  who  are  likely  to 
feel  it,  to  be  protected  by  the  law.    Then  the  next 
argument  was,  that  Mr.  Harrop  did  it  not  as  agent ; 
that  although  he  was  an  agent,  and  did  intimidate 
under  the  5th  section,  he  did  not  intimidate  as  agent, 
and  that  therefore)his  principal  is  not  bound.  And  it 
was  said,  lind  very  well  said  by  way  of  illustration  of 
that  view,  that  although  a  master  is  answerable  for 
a  negligent  act  of  his  servant  in  the  course  of  his 
employment,  he  is  not  answerable  for  his  wilful  and 
spiteful  act  for  his  own  purpose,  not  in  the  course 
of  his  employment.     And  that  might  be  carried 
further,  because  a  master  would  not  be  liable  to 
some  person  run  over  by  his  carriage  driven  by  his 
coachman  upon  some  errand  of  his  own,  entirely  out 
of  the  scope  of  the  employment  of   the  master. 
There  can  be  no  doubt  of  that ;  but  I  might  put  on 
the  other  hand  a  variety  of  cases  in  which  a  prin- 
cipal is  held  liable,  even  civilly,  for  an  act  of  his 
agent  which  he  never  authorised,  and  never  in- 
tended, and  at  which  he  is  exceedingly  displeased. 
The  case  of  a  bank  held  liable  for  the  fraud  of  a 
manager  or  clerk ;  the  case  of  a  person  who  employs 
a  man  to  navigate  his  boat  for  Mre,  held  liable  for 
the  infringement  of  a  ferry  by  the  boatman  without 
his  authority  and  against  his  will ;  and  a  case  whidi 
occurred  in   London  in  the  rivalry  between  the 
omnibuses,  where  the  proprietor  of   an  omnibus 
was  held  liable  for  the  wilful  act  of   his  coach- 
man, in  cutting  in   before  another  omnibus,   and 
injuring    the    vehicle    and    the    horses,    and   I 
think  one  of  the  passengers,  for  the  purpose  of  get- 
ting a  fare,  having  in  his  mind  at   the  time  the 
compound   motive  of  effecting   his  own   spiteful 
desire,  and  at  the  same  time  of  getting  before  the 
other  omnibus  to  get  a  fare  for  his  master.    This 
was  a^  case  very  much  considered,  and  which,  in  the 
Exchequer  Chamber  was  held  by  a  large  majority 
of  the  judges  to  be  a  case  of  liability.    Or  I  might 
put  even  the  more  apposite  case  of  a  man  employing 
another  to  steer  or  assist  him  in  the  management  of 
his  vessel  in  a  race,  when,  by  the  act  of  one  of  the 
crew,  wholly  unauthorised  by  the  employer,  a  foul 
takes  place,  and  the  employer's  vessel  wins.  In  such 
a  case  if  it  were  proved  to  demonstration  that,  not- 
withstanding the  foul,  the  race  would  have  been 
won  by  the  vessel  on  board  of  which  the  miscon- 
duct took  place  it  would  surprise  one  if  by  any  rule, 
either  of  honour  or  of  law,  the  prize  was  given  to 
the  vessel  which  was  in  fault.    No  innocence  of  the 
employer  could  have  any  effect  upon  his  liability. 
Here  Mr.  Harrop  did  what  he  did  out  of  hostility 
to  Mr.  Laverton.    That  certainly  cannot  add  merit 
to  ^is  act.    The  question  is,  whether  the  act  was 
done  with  the  object  of  assisting  Mr.  Phipps  in  the 
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ooune  of  his  canvass.  I  have  no  doubt  in  my  own 
mind  that  the  object  was  to  serve  Mr.  Phipps, 
though  it  was  to  serve  him  at  the  expense  of  Mr. 
Laverton.  The  object  was  to  get  Mr.  Phipps  re- 
turned, though  the  motive  was  to  spite  Mr.  Laver- 
ton, and  to  prevent  him  from  having  the  honour 
of  representing  the  borough.  I  have  gone  through 
the  reasons  why  I  was  called  upon  to  adopt  Uie 
constructions  which  I  am  satisfied  I  must  put — 
and  if  I  were  to  allow  myself  to  indulge  any 
feeling  upon  the  subject,  I  might  say  very  sincerely 
I  regret  in  this  case  to  be  compelled  to  put — upon 
the  facts  and  upon  the  36th  section.  I  do  not  regret 
it  with  reference  to  any  of  the  parties  concerned, 
except  Mr.  Phipps  himself.  But  I  have  no  dis- 
cretion; I  must  perform  my  duty.  The  only 
remaining  question  is  with  reference  to  whether  I 
must  report  the  case  of  Brown  and  Barnes,  and  the 
others  which  were  brought  forward  in  the  recrimi- 
natory case  against  Mr.  Laverton.  With  respect  to 
these  I  do  not  propose  to  add  anything  to  the  obser- 
vations I  have  thrown  out  in  the  course  of  the  case. 
Mr.  Cole  has  not  been  heard  upon  them,  and  at  pre- 
sent I  do  not  think  it  necessary  that  I  should  deal 
with  them.  I  think  a  very  strong  case  for  inquiry  has 
been  made  out  in  respect  of  the  transaction  with  Mr. 
Brown;  and  until  I  heard  Mr.  Barnes  this  morning 
I  even  thought  I  should  probably  be  compelled  to 
report  specially  the  transaction  with  respect  to  Mr. 
Walling,  including  of  course  what  Mr.  Barnes  did 
in  respect  of  producing  the  80/.  It  is  not  necessary 
to  go  into  the  reasons  why  that  feeling  has  been 
removed  from  my  mind.  I  can  only  say  that  with 
respect  to  these  cases,  although  there  was  a  very 
strong  case  for  inquiry,  I  have  arrived,  for  reasons 
which  I  believe  I  stated  at  the  outset,  at  the  con- 
elusion  that  I  ought  to  say  **■  not  proven."  What  I 
must  do  in  this  case  in  pursuance  of  the  provisions 
of  the  11th  section  is,  to  state  first,  that  this  elec- 
tion was  void  upon  the  ground  of  intimidation 
within  the  5th  section  of  the  Act,  by  Mr.  Harrop, 
an  agent  of  Mr.  Phipps.  With  regard  to  Mr. 
Phipps  and  Mr.  Laverton,  each  of  them,  I  must 
report  that  neither  candidate  was  guilty  of  any  cor- 
rupt practice,  and  that  no  corrupt  practice  was 
committed  by  the  consent  or  knowledge  of  either 
of  them  at  the  election,  and  I  must  further  report 
that  upon  the  evidence  before  me  it  did  not  appear 
that  oormpt  practices  prevailed,  nor  is  thero  any 
reason  to  suppoee  that  they  did  prevail  extensively 
in  the  borough  at  the  late  election.  I  do  not  propose 
to  make  any  further  order  (I  am  not  bound  to  state 
any  reasons  why  I  make  no  order)  as  to  the  costs ; 
but  it  is  quite  obvious  why  I  do  make  no  order.  The 
scrutiny  has  been  abandoned.  Personal  attacks  were 
made  upon  Mr.  Phij^ts,  which  have  entirely  failed ; 
and  the  recriminatory  case,  though  it  did  not 
amount  to  proof  to  satisfy  my  mind  to  report 
against  Mr.  Laverton,  was  of  so  serious  and  weighty 
a  character,  that  I  think  it  was  quite  right  to  bring 
it  before  the  court. 

Agents  for  the  respondents,  Godwin  and  Prichetty 
8,  ^ng^s-bench-wall^  Temple,  agents  for  B.  Pen- 
niger  and  Son,  Westbury. 


Agenqf-^Name  on  pubUshed  Hst  ofcommUUe, 

Tk€  mgrtfact  of  a  name  being  on  the  published  Ustof  a 
committee  is  noproof  of  agency. 

Mr.  Charles  Paul  Phipps  was  called  to  show  the 
agency  of  Hanrop. 

Jasiiu  was  pressing  his  cross-examination  in  order 
to  bring  agency  more  thoroughly  home  to  Mr. 
Harrop,  though  it  was  admitted  by  Serjeant 
Parry  that  Mr.   Harrop's  name  had  appeared  in 


three  several  editions  of  the  list  of  TAi.  Phipps's 
committee,  when 

WiLLES,  J.,  said :  I  wish  it  to  be  understood  that 
I  shall  not  hold  the  mere  fact  of  a  name  being  on 
the  published  list  of  a  committee  as  sufficient 
evidence  of  agency.  I  may  illustrate  this  view 
by  the  case  of  the  committees  of  Oxford  and 
Cambridge.  But  if  I  find  a  person's  name  on  a 
committee  from  the  beginning,  that  he  attended 
meetings  of  Uie  committee,  that  he  also  canvassed, 
and  that  his  canvass  was  recognised,  so  far  as  it 
went,  I  must  require  considerable  argument  to 
satisfy  me  that  he  was  not  an  agent  within  the 
meaning  of  the  Act  of  Parliament. 


Treating — Influence  on  election. 

A  thimbleful  of  drink  given  toith  a  mew  to  influence  the 
election  would  make  the  election  void;  but  in  order  to 
produce  that  effect  the  intent  to  influence  tkeelectuat 
must  be  dearly  ahounu 

Seth  Cowdray  deposed  that  he  had  been  canvassed 
for  Mr.  Phipps  by  Cornish,  Mead,  and  Watts,  at 
Bratton,.about  a  fortnightibefore  the  election.  Was 
in  Newman's  public-house  in  the  evening,  when 
beer  was  being  drunk  by  eighteen  or  twenty  persons^ 
some  of  them  voters,  Cornish,  Mead,  and  Watts  were 
there.  He  saw  Watts  pay  for  a  quart  of  beer.  He 
heard  Cornish  say  that  he  could  not  get  his  finger 
into  Laverton's  pocket,  but  could  get  his  whole  hand 
into  the  pocket  of  Mr.  Phipps.  Mr.  Phipps  was  in 
an  inner  room  at  the  time.  Brandy-and- water  was 
drunk  as  well  as  beer.  Francis  paid  for  the  brandy- 
and-water. 

WiLLES,  J. — I  do  not  think  the  evidence  of  this 
witness  can  prove  treating  with  a  view  to  inflaenoe 
the  election.  A  thimbleful  given  with  that  object 
would  make  the  election  void ;  but,  in  order  to  pro- 
duce that  effect,  the  intent  to  influence  the  election 
should  be  clearly  shown. 


r£aHATUic.~In  the  first  line  of  the  last  pon^ptiph  of  heafl- 
""      *       ro " 


note  to  the  foregoing  petition,  ant^s  p.  443,  the  words 
'*  and  agents  "  should  follow  the  word  ''^candidBtes."] 


STALEYBRIDGE  ELECTION  PETITION. 

Feb.  10, 11,  12,  and  13,  1869. 

(Before  Blackbubm,  J.) 

Intimidation —  Treating — Agency —  Volunteers^-Dele- 
gated  authority  to  bring  up  voters. 

To  void  an  election  on  the  ground  of  intimidatioHf  U 
must  be  shown  that  the  illegal  €icta  were  instigated  by 
the  member  or  his  agent^  or  that  violence  was  so  exUM^ 
sive  as  to  prevent  a  fair  and  free  election. 

Committee-rooms  were  formed  in  various  districts,  and 
rooms  were  taken  at  public-houses  for  their  accanodih 
tion.  Handsome  sums  were  paid  for  this  accommodatumf 
and  the  people  from  whom  the  rooms  were  taken  under^ 
stood  that  this  payment  covered  a  certain  amount  of 
r^reshment.  Strong  endeavours  were  made  by  the 
member  and  his  agents  to  stop  drinking,  but  a  good 
deal  took  place : 

Held,  that  there  had  been  no  drink  emppUed  with  a 
corrupt  intenlton,  and  that  the  aXkgation  of  treating 
therefore  failed;  but  that  had  more  drink  been  am' 
Mumed  it  would  have  gone  far  to  vitiaie  4he  Section, 

It  is  bribery  umhr  sect.  3  o/  17  j-  18  Vict.  c.  102,  fo 
promise  to  see  that  a  workman  shall  be  no  loser  of 
wages  by  giving  his  vote. 

It  may  be  aceq>teda$  a  general  proposition  that  wherever 
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a  sitting  member  or  his  agent  employs  a  person  to  bring 
ap  a  voteTy  and  tJiat  person  does  corruptly  what  they 
intended  should  be  done  incorruptly^  they  must  take 
the  consequences. 

It  cannot  be  taken  as  a  hard  and  fast  rule  that 
wherever  a  case  of  corruption  can  be  proved  within  the 
letter  of  the  Act^  the  seat  should  be  declared  vacant. 
Each  case  must  be  regarded  with  reference  to  the  facts 
taken  together  and  determined  by  the  solution  of  the 
question  whether  the  relation  between  the  member  and 
the  aaent  was  such  as  to  make  the  member  responsible 
for  tke  acts  done  : 

Consequently,  if  the  services  of  a  volunteer  are  accepted, 
the  candidate  will  not  invariably  be  re^nsibk  for 
his  acts. 

Where  the  heads  of  a  committee  were  bona  fide  voters^ 
not  chosen  by  the  respondent,  but  by  bond  fide  voters 
among  themselves  in  a  business'Uke  way,  it  was 

Held,  that  a  messenger  sent  by  one  of  those  heads  was 
not  80  connected  with  the  sitting  member  as  to  make 
him  responsible  for  his  acts. 

It  was  alleged  that  roughs  were  employed  to  induce 
voters  to  chink,  and  thus  prevent  them  from  voting 
for  the  other  side : 

Held,  that  if  this  had  been  proved,  it  would  have  been 
an  exercise  of  undue  influence  within  the  Act, 

The  petition  in  this  case  complained  of  the  return 
of  Mr.  James  Sidebottom  for  the  borough  of  Staley- 
bridge,  and  ic  alleged  that  he  himself  and  by  his 
agents  was  guilty  of  bribery,  treating,  and  undue 
induence,  and  prayed  that  the  election  might  in 
consequence  be  declared  Yoid. 

5.  Pope  and  Edwards  appeared  for  the  petitioners. 

Leresche  {Biggin,  Q.  C,  absent  from  illness,  with 
faim)  for  the  respondent. 

Much  of  the  evidence  is  dealt  with  in  the  judg- 
ment which  we  give  in  extenso,  it  being  considered 
by  good  authority  advisable  to  have  the  full  reasons 
of  the  judges  on  the  evidence. 

As  to  payment  of  expenses  and  wages  to  labourers, 
Thomas  Johnson  said  ho  had  been  paid  8^.,  but  he 
did  not  know  by  whom,  and  other  voters  said  they 
had  been  promised  their  expenses  and  three  days' 
wages,  but  it  was  held  that  the  promissors  were  not 
the  agents  of  the  respondent. 

At  the  conclusion  of  the  petitioner's  case, 

Leresche  in  accordance  with  an  intimation  from 
Ids  Lordship,  passed  over  the  question  of  intimidation 
and  said :  Regarding  another  branch  of  the  evidence 
which  my  friend  has  o£Fered  in  support  of  the  ob- 
jection which  I  suppose  in  point  of  fact  is  substan- 
tially a  charge  of  bribery,  there  being  no  grosser 
charges  of  bribery  at  all  pretending  to  be  opened  by 
my  Mend,  or  suggested  in  the  evidence,  but  simply 
the  cases  of  the  two  or  three  men  who  were  brought 
over,  and  whose  expenses  are  alleged  to  be  promised. 
fBLACKBURK,  J, — Moro  than  their  expenses— three 
days'  wages.]  With  regard  to  that,  I  may  ask  your 
Lordship's  opinion  whether,  in  point  of  fact,  the 
-evidence  amounts  to  a  proof  upon  which  your  Lord- 
ship shall  be  prepared  to  act,  or  upon  which  you 
would  require  me  to  furnish  an  answer,  with  regard 
to  that  being  a  corrupt  practice  within  the  meaning 
of  the  Act  ?  [Blackburn,  J. — There  can  be  no 
reasonable  question,  if  a  man  is  told  **  If  you  come 
and  vote  for  me,  or  my  side,  I  will  pay  your  day's 
wages,"  thus  receiving  a  sum  of  money  in  considera- 
tion for  his  vote.]  My  friend  relies  upon  the  36th 
section  of  the  30  &  31  Vict.  [Blackburn,  J.— I 
ahould  apprehend  he  relies  on  the  evidence  of 
bribery  upon  the  drd  section  of  the  17  &  18 
Yict  c.  102.      Of    course    a    mere  repaying   a 


man  his  day's  wages  for  loss  is  not  an  aggra- 
vated case  of  bribery;  it  is  not  like  giving 
gold  or  sovereigns,  but  it  surely  comes  within  the 
treatment  of  the  third  section.]  I  was  going  to 
take  a  point  that  the  statute  to  which  I  refer 
requires  that  there  shall  be  actual  payment — a 
mere  promise  will  not  do.  [Blackburn,  J. — Evi- 
dence of  bribery  is  not  simply  where  a  man  has  paid 
money,  but  where  he  has  "  contracted."]  [Pope  :  "  Or 
shall  procure,  or  shall  promise  to  procure,  or  endea- 
vour to  procure" ]     [Blackburn,  J.— As  far  as 

the  two  men  in  question,  I  do  not  understand  whether 
you  are  in  a  position  to  dispute  that  they  both  were 
offered  this.  The  question  is  whether  there  will  be 
sufficient  proof  of  agency  in  form  of  law.]  I  shall  be 
prepared  to  offer  some  evidence  before  your  Lord- 
ship, probably  with  regard  to  other  questions  of 
treating.  [Blackburn,  J.— That  will  require  some 
evidence.  I* may  tell  you  what  I, think  the  strongest 
part  of  the  case  you  have  to  answer.  There  may  be 
a  case  of  treating  made  out  without  it,  but  some  of 
the  evidence  tends  to  show  that  those  bodies  of 
roughs  who  were  employed  to,  as  it  was  said,  guard 
the  voters  and  keep  the  peace —though  I  think 
they  are  more  likely  to  break  it — there  would 
appear  to  be  some  evidence  to  show  that  the  roughs 
were  supplied  with  drink  to  get  voters  who 
would  vote  upon  the  other  side,  and  make  them 
drink  two  glasses  for  their  one,  so  as  at  least 
to  prevent  them  voting  for  Buckley.  If  that  is 
made  out  it  comes  very  decidedly  within  the  Act.1 

The  evidence  of  Vaughan,  who  is  much  referred 

to,  is  as  follows.    He  said : — 

I  live  at  Dnkinfleld,  and  am  a  miner.  I  know  Thomas 
Grilbert.  His  brother  married  my  sister,  and  I  and  he  have 
always  been  playmates  from  childhood.  I  recollect  going 
with  Thomley  to  see  Mr.  Neild,  the  last  witness.  I  men- 
tioned Gilbert's  name  to  him,  and  said  he  could  be  brought 
along  with  somebody  else  from  Manchester.  He  (Yaughan) 
then  stated  that  he  visited  Gilbert ;  and  that  Neild  was 
very  particular  in  telling  him  not  to  give  anything  or  pay 
for  anything  to  Gilbert  for  hip  vote,  or  anything  eilae. 
When  I  went  into  the  house  I  saw  Gilbert  first,  ana  then 
his  father.  I  went  to  him  and  said  "  Good  morning,  sir,  I 
have  come  on  a  little  business  of  importance.  I  want  to 
know  if  you  will  go  with  me  ?"  He  laughed  when  he  saw 
me,  and  said,  *'I  suppose  you  want  me  to  go  and  vote  blue  ?" 
I  said  "Tes."  He  said,  "  Well,  but  what  about  my  wages 
when  I  do  go  ?"  "  Oh,  never  mind,"  I  said,  "  you  will  see 
that  right ;  "  and  so  with  that,  with  very  little  persuasion, 
he  went. 

Pope. — You  had  been  canvassing  before  for  Mr. 
Sidebottom  ? — Witness :  No,  sir. 

How  did  Thomley  know  about  you  ? — Because  I 
had  lived  beside  him. 

Was  Thomley  with  you  when  this  passed  about 
the  wages? — He  was  standing  by,  but  I  do  not 
know  whether  he  heard  me  or  not. 

Did  you  stop  on  the  way  from  Gorton  to  Dukin- 
field  with  the  voters  ? — ^Once,  I  believe. 

Or  more  than  once? — ^It  might  be;  I  am  not 
sure. 

Was  it  at  a  public-house? —We  stopped  at 
public-house. 

And  had  Gilbert  and  Evans  something  to  drink 
— ^Yes,  sir. 

Had  you  ?— Yes. 

Did  you  pay  for  your  own  ?— Yes. 

Who  paid  for  Evans's  and  Gilbert's  ?— Me,  sir. 

And  Mr.  Nield  had  cautioned  you  so  much  before 
you  started ;  how  came  you  to  promise  him  about 
his  wages  ?  -~  Well,  I  took  that  on  my  owa 
responsibility. 

How  came  you  to  give  him  the  glass  ? — I  took 
that  on  my  own  responsibility  also. 

You  did  not  care  whether  you  unseated  your 
member  or  not.  Did  not  you  believe  Mr.  Nield  ? 
Why  did  you  do  it? — I  don*t  know,  I  am  sure. 

Nield,  it  appeared,  had  delegated  the  business  of 
getting  up  voters  to  the  above  witness  and  the 
Thomley  mentioned  in  his  evidence. 
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The  following  discussion  ensued  on  the  address  of 
Leresche  as  to  proof  of  agency  :— 

Leresche  said  he  had  paid  some  attention  to  the 
reports  of  the  proceedings  as  given  hj  the  pubic 
papers,  and  the  judges'  findings  in  trying  election 
petitions,  and  he  confessed  he  was  not  reaUy  able  to 
place  before  his  Lordship  anything  that  would 
amount  to  a  definition  of  agency  so  as  to  make  a 
candidate  responsible,  but  from  what  he  had  drawn 
from  what  had  fallen  from  the  judges,  he  believed 
there  must  be  eyidence  of  a  person  being  employed 
in  the  conduct  of  an  election,  though  not  for  the 
purpose  of  doing  any  illegal  act.  Martin,  B.,  he 
belieyed,  in  dealing  with  a  case  where  there  was 
a  promise,  supposed  that  a  person  was  found  of 
rery  humble  means-^indeed,  a  person  who,  in 
one  case,  was  in  receipt  of  parish  relief,  going 
about  canrassing,  and  ofiPering  money,  and  after- 
wu^s  one  found  that  the  money  was  paid. 
[Blackbubn,  J. — Anybody  would  doubt  a  poor 
person  when  he  promised  money,  but  there  are  rich 
beggars — that  is  a  matter  of  fact.  I  hare  given 
much  attention  to  the  subject,  and  have  asked  half 
the  judges  if  they  could  furnish  me  with  a  formula 
on  the  point,  and  I  do  not  know  that  anyone  has 
given  a  more  definite  statement  than  Mr.  £eresche. 
Taking  it  to  be  clearly  the  established  law,  which  I 
think  it  is,  that  where  a  man  has  been  employed  as 
an  agent  in  the  election,  and  misconducted  himself, 
though  totally  unauthorised,  that  is  sufficient  to 
void  the  election,  I  want  to  have  a  guide  as  to  what 
would  sufficiently  connect  a  man  with  agency.] 

Lertache  said  there  were  only  two  points  that  at  all 
•uggested  themselves  to  his  mind  as  affording  any 
assistance,  and  they  were  more  in  the  way  of  analo- 
gies than  anything  else.    Taking  the  responsibility 
of  a  person  for  whom  a  civil  trespass  was  committed 
by  another,  it  must  be  held  to  be  for  his  benefit. 
Another  matter  which  suggested  itself  was  the  class 
of  cases  where  a  servant  could  make  his  master 
responsible  for  anything  done  in  the  course  of  his 
duty.    If  there  was  only  an  isolated  transaction 
which    was   capable   of   an   honest   construction, 
that   was   really   not   a   corrupt  practice  within 
the  meaning  of  the  Corrupt  Practices  I'revention 
Act.     If   it    be    shown    that   a    sitting   member 
bribed,  of  course  as  a  matter  of  justice  he  could  not 
retain  his  seat.    If  also  it  was  shown  that  an  agent, 
although  without  authority,  bribed,  it  was  the  same. 
[Blackburn,  J.  said  he  did  not  doubt  that  a  single 
corrupt  act  was  sufficient  to  unseat  a  member.   The 
difficulty  was  when  a  certain  extent  of  agency  was 
proved  and  a  certain  corrupt  act  was  proved,   to 
decide  if  they  were  sufficient  to  bring  the  case  within 
the  meaning  of  the  Act.]    The  only  case  as  to  the 
matter  of  payment  was  a  tentative  one.    Vaughan 
gave  his  evidence  with  great  fairness,  and  unless 
his  promise — which  did  not  seem  to  have  been  made 
in  seriousness — was  corrupt,  the  case  was  not  proved. 
Vaughan  seemed  to  have  made  his  promise  in  a 
kind  of  jocular  way.     [Blackburn,  J.— I  do  not 
think  I  can  possibly  hold  that.    There  was  a  serious 
belief  on  the  part  of  the  voter  that  he  should  be 
paid  his  day's  wages.]    It  was  quite  clear  that  the 
young  man  Vaughan  did  not  pretend  he  was  an 
agent  or  canvasser.     With  regard  to   Thomley's 
beerhouse    being   engaged,    and    if    it    was    held 
that   Thomley   and    Vaughan  were  delegated   by 
i^ield,  the  first  point  to  be  considered  was  that  of 
delegation.    The  next  point  was  this — supposing 
there  could  be  a  power  of  delegation,  what  did  Nield 
delegate  ?    It  was  quite  clear  that  Mr.  8idebottom 
knew  nothing  about  that  transaction,  and  it  was  quite 
clear  that  if  Mr.  Sidebottom,  as  the  candidate,  might 
be  bound  by  his  authorised  agent,  he  was  not  bound 
by  a  series  of  links,  however  remote,  or  however  far 


they  went  from  his  InstructionB.  In  point  of  fact, 
the  moment  he  got  divided  by  one  single  link,  that 
was  sufficient  to  exonerate  the  candidate.  If  they 
looked  at  the  case  of  young  Vaughan,  they  could 
only  make  it  out  in  the  ordinary  way.  He  wa» 
told  there  was  no  need  to  go  and  fetch  the  man 
at  alL  He  was  told,  "We  are  all  safe;  there 
is  no  fear  of  the  election ;  there  is  no  need 
to  go  and  fetch  a  voter  from  Manchester." 
Vaughan  said,  "  We  have  the  trap  here,  and  we 
can  go  and  fetch  another  man."  "  Be  careful 
how  you  proceed,"  was  the  reply.  Could  it  be  aaid 
in  fairness,  and  justice,  and  plain  dealing,  in  good 
feeling  between  man  and  man — could  it  be  said 
that  Mr.  Sidebottom  was  answerable  for  what 
passed  ?  Though  it  was  true  that  this  statute  was 
directed  against  corrupt  practices,  it  was  not  directed 
against  practices  not  corrupt,  and  it  must  be  evi- 
dent to  his  Lordship's  mind  that  this  was  not  a 
transaction  intended  to  be  corrupt.  It  amounted  to 
a  question  whether  his  Lordship  would  be  entitled 
to  say  that  by  law  and  fact  a  corrupt  practice  was 
intended. 

Popty  in  reply. — It  appears  to  me  that  the  case 
naturally  divides  itself  into  two  distinct  branches '- 
one  a  question  of  fact,  and  th(»  other  a  question 
partially  of  fact  and  partially  of  law — viz.,  the 
question  of  agency,  and  of  how  far  in  this  case 
we  have  established  acts  upon  the  part  of  Mr. 
Sidebottom's   agents   which   ought   to   void    the 
election.    I  am  sorry  I  cannot  offer  your  Lordship 
much  assistance  in  deciding  this  point,  but  I  think 
that  my  friend,  in  arguing  the  question  of  agency, 
has  fallen  into  a  mistake  in  supposing  that  it  is 
necessary  in  a  case  of  this  character  that  the  proof 
of  agency  should  be  such  as  to  fix  Mr.  Sidebottom 
with  the  same  class  of  liability  as  in  a  civil  action* 
On  the  contrary,  it  seems  to  be  laid  down  as  a 
principle  which  should  govern  the  decision  of  this 
question,  that  the  ordinary  law  of  agency  must  be 
widely  extended  in  order  to  cover  the  question  in 
this  particular  case.     That  principle  is  this — that 
inasmuch  as  a  candidate  at  parliamentary  elections 
seeks   an    office   of   public  trust,  not  merely  the 
candidate  himself,  but  the  public  generally,  are 
largely  interested,  not  only  in  the  contest,  but  that 
it  should  be  carried  on  in  a  proper  and  legitimate 
manner,  and  the  candidate  is  held  to  be  bound  to 
employ  trustworthy  and  ivliable  people  as  his  agents ; 
and  if  either  from  circumstance  or  choice,  he  does 
not  employ  trustworthy  persons,  he  does  it  at  his  own 
risk  of  voiding  the  election,  his  consent  in  their 
acts,  except  so  far  as  recognising    their  agency, 
having  nothing  to  do  with  their  acts.    [Blackbubn, 
J.— That  would  create  a  principle  which  would 
sometimes  work  very  harshly.    You  make  out  that 
where  there  are  a  large  number  of  volunteers  giving 
assistance  in  the  work  it  would  follow  that  anyone 
of  them  being  corrupt  would  vitiate  the  election.] 
I  do  not  know  that  I  am  bound  to  go  to  that  extent: 
I  should    limit  the  responsibility  in  the  case  of 
volunteers.    I  would  call  your  Lordship's  attention 
to  the  position  in  which  this  question  stands  upon 
the  various  decisions  since  the  Act  came  into  opera* 
lion,   but  I  certainly  would  allow  in  the  case  of 
limiting  the  liability  for  the  acts  of  volunteers  that 
the   petitioners  should  be  bound    to    show   some 
authorising  on  the  part  of  the  candidate  to  the 
person  whose  acts  are  sought  to  be  made  available 
against  him.    This  matter  must  to  an  extent  be  a 
question  of  fact,  and  no  technical  rule  can  be  laid 
down  which  would  be  applicable  under  all  possible 
circumstances.    I  say  this  because  if  my  original 
proposition  is  in  any  degree  correct  the  circum- 
stances of  each  particular  case  must  enter  into  the 
consideration  of  the  learned  judge  when  he  is  deal- 
ing  with  the  case  of  agency.    [Blackbubn,  J.— I 
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quite  agree  that  it  matt  depend  upon  the  fact  in 
each  case,  consequently  by  not  being  a  question  of 
law  it  is  impossible  to  reserve  it  for  the  Court  of 
Common  Pleas.  Supposing  I  were  a  jury  and  you 
the  judge,  what  does  it  seem  to  you  to  require  to 
make  Mr.  Sidebottom  responsible  for  the  acts  of 
▼olonteers?  No  doubt  treating,  to  be  treating, 
must  be  done^  on  behalf  of  the  candidate,  but 
the  corrupt  practices  may  be  done  by  agents 
without  being  on  behalf  of  the  .  candidate.] 
More  than -that,  with  reference  to  bribery,  the  Act 
saySy  "  any  person  who  shall  conjointly  or  by  him- 
self or  by  any  person  on  his  behalf."  These  words 
will  fix  the  candidate  with  treating  through  his 
agents.  The  4th  section  of  the  Act  says,  "  Every 
candidate  who  shall  corruptly  by  himself,  or  by  or 
with  any  person,  or  by  any  other  ways  or  means  on 
bia  behalf,"  words  as  wide  as  they  possibly  can  be, 
apparently  intended  to  gather  together  every  pos- 
sible description  of  agency  with  regard  to  treating. 
Whilst  I  cannot  hope  to  assist  your  Lordship  much 
in  this  matter,  I  can  lay  down  what  seems  to  me  to 
be  the  principle  to  be  observed.  The  first  question 
is,  was  the  agent  whose  illegal  act  is  alleged  to  have 
been  a  corrupt  act,  and  to  invalidate  the  election, 
was  that  agent  authorised  by  the  candidate  to  do  m 
a  legal  manner  that  which  he  does  in  an  illegal 
manner?  It  is  a  fallacy  which  my  friend  has  fidlen 
into  that  any  candidate  must  give  authority  to  do 
illegal  acts.  I  take  it  tliat  where  a  candidate's 
agent  for  a  legal  parpose  executes  that  purpose  in 
an  illegal  manner,  his  illegality  corrupts  and 
annuls  the  election.  And  you  find  that  this 
principle  is  laid  down  by  Willes  J.  in  the 
Westbwj  case,  where  Mr.  Phipps  was  unseated 
for  intimidation  and  ^ndue  influence,  by  the 
intimidation  of  a  person  named  Harrop.  [Black- 
burn J. — I  remember  the  case  well  enough. 
Willes,  J.  found  as  a  question  of  fact  that  the  can- 
didate having  requested  Mr.  Harrop  to  canvass  his 
workpeople,  he  coerced  his  employees  and  the  elec- 
tion was  voided.]  And  in  that  case  the  only  autho- 
rity proved  was  the  authority  to  canvas,  and  to  do 
legally  what  Mr.  Harrop  did  illegally.  Mr.  Harrop 
was  no  recognised  agent,  or  chairman  of  committee, 
but  through  his  illegal  acts  the  election  was  ren- 
dered void.  And  what  is  applicable  in  the  case  of 
a  workshop  filled  with  hands  is  the  case  in  a  street 
of  voters  or  in  the  case  of  one  single  voter.  The 
principle  laid  down  by  WUles,  J.,  then,  is  this — 
the  illegal  execution  of  a  legal  authority  voids 
the  election,  and  the  knowledge  of  the  candi- 
date has  nothing  to  do  with  it  [Blackbubn, 
J. — I  quite  agree  it  does  not  require  personal 
knowledge.  Is  there  no  other  case  you  can 
refer  me  to  besides  tJiis?]  In  the  Winaaor  case 
Willes,  J.  defined  an  '* authorised  canvasser" 
as  an  agent,  not  using  the  word  "employed,"  but 
•<  authorised."  He  therefore  says  tiiat  an  '^  autho- 
rised canvasser"  may  be  an  agent  to  void  an 
election  by  a  corrupt  practice,  and  he  follows  this  up 
in  the  Lichfidd  c^e  by  saying  that  the  illegal  acts 
of  an  *'  authorised  canvasser  "  can  void  an  dection. 
In  this  case  we  have  the  best  proofs  of  authority 
to  canvass,  from  which  you  may  fairly  deduce 
agency.  It  may  also  be  contended  in  the  words  of 
the  section  that  if  a  number  of  volunteers,  who 
were  not  absolutely  authorised  to  act,  were  still  to 
engage  in  corrupt  practices,  it  would  void  the  elec- 
tion. But  that  is  not  necessary  in  my  case ;  if  it 
were  not  done  by  persons  regularly  enaployed  for  the 
purpose,  but  was  done  by  persons  authorised  for  a 
legal  purpose,  the  candidate  is  still  responsible  so 
far  as  the  voidance  of  the  election  is  concerned.  It 
is  not  necessary,  then,  if  my  argument  is  in  any 
way  sound,  that  we  should  discuss  the  question 
as  to  the  power  of  Mr.  Nield  to  delegate  his 
authority.    The  question  to  be  considered  as  to  the 


case  of  bribery  is,  was  Thomley  delegated  to  legally 
bring  up  the  voter  that  he  brought  up  illegally,  and 
did  his  illegal  act  bind  the  candidate  upon « this 
question  of  agency.  I  will  now  leave  your  Lordship 
to  deal  with  it.  Then  upon  the  question  of  fact,  I 
submit  that  corrupt  practices  have  been  fully 
proved. 

Blackburn,  J. — The  petitioners  complain  of  an 
undue  return  of  the  sitting  member  on  three 
grounds — undue  infiuence  or  intimidation,  treating, 
and  bribery.  The  charge  of  intimidation  I  disposed 
of  in  the  course  of  the  hearing,  by  pointing  out  that 
the  evidence  was  insufficient.  I  trust,  however, 
that  no  one  will  for  a  moment  suppose  that  the  act 
sworn  to  have  been  done,  the  attack  upon  Mr. 
Buckley  when  in  his  carriage,  was  in  itself  anything 
less  than  both  a  crime  and  a  folly.  The  fact  that 
the  act  was  done  in  election  time  does  not  at  all 
mitigate  the  assault,  but  rather  makes  it  worse.  I 
need,  however,  say  no  more  on  that  point,  and  will 
leave  it  in  the  belief  that  those  concerned  in  the 
matter  will  see  when  their  blood  is  cool  how  wrongly 
they  have  acted.  To  void  an  election  on  the  ground 
of  intimidation  it  must  be  shown  that  the  illegal 
acts  were  instigated  by  the  member  or  his  agent, 
which  has  not  been  shown  in  this  case;  or  that 
violence  was  so  extensive  as  to  prevent  a  fair  and 
free  election.  Although  wrong,  the  acts  of  violence 
in  this  case  fell  far  short  of  that,  and  therefore  the 
seat  is  not  imperilled  by  them.  Upon  the  subject 
of  treating  the  law  is  defined  with  tolerable  clear- 
ness in  the  Corrupt  Practices  Act.  The  whole  of 
the  section  relating  to  treating  turns  upon  the  word 
"corruptly,"  and  the  question  as  to  whether  there  is 
corrupt  intention  depends  upon  what  was  done,  the 
extent,  and  the  way  in  which  it  was  done.  It  is, 
therefore,  always  matter  of  doubt  upon  which  the 
judge  or  jury  in  the  case  must  form  its  own 
opinion,  which  some  may  think  wrong  and  others 
right.  Now  we  have  evidence  in  this  case 
bearing  upon  treating  proper  to  be  considered, 
part  of  which  I  pass  by  for  the  present  to  come 
to  that  in  which  I  am  sorry  to  say  there  is  a  distinct 
conflict  of  testimony,  which,  after  most  careful  con- 
sideration, compels  me  to  conclude  that  there  must 
have  been,  on  oy^e  side  or  the  other,  not  merely  a 
misstatement  or  colouring  of  facts,  but  a  wilful 
misstatement  of  what  occurred  at  the  Star  and  the 
Albion.  The  case  for  the  petitioners  on  that  point 
rests  mainly,  though  not  entirely,  on  the  evidence 
of  Thomas  Johnson,  Knott,  and  Rhodes.  These 
three  men  told  a  story  to  the  e£Fect  that  voters  were 
taken  to  these  inns  and  kept  out  of  the  way  of  the 
other  side.  Knott  and  Rhodes  said  they  were  at 
the  Star  when  Rigby  was  taken  up  to  the  club-room 
and  introduced  as  a  Liberal-Conservative,  and  to 
keep  him  there  they  proposed  a  mock  meeting,  put 
him  in  the  chair,  gave  him  drink,  and  induced  him 
to  miUce  a  speech.  It  was  sworn  distinctly  by 
Knott,  that  Mr.  Charles  Johnson,  Mr.  Sidebottom's 
agent,  was  present  when  Higginbotham  introduced 
Rigbyj  that  he  approved  what  had  been  done,  told 
them  to  make  Rigby  drunk,  and  said  he  would  send 
him  to  the  Albion  to  be  taken  care  of.  It  was  also 
sworn  very  distinctly  that  Mr.  Bates,  who  wasJMx. 
Sidebottom's  head  man,  saw  Rigby  at  the  Amion 
and  afterwards  made  a  speech  from  the  door  of  the 
hotel  to  a  body  of  what  are  called  roughs,  telling 
them  to  bring  in  voters  whenever  they  could  get 
them,  and  if  necessary  for  this  purpose  to  knock  the 
horses*  legs  from  under  them  in  cases  where  voters 
were  being  carried  in  cabs ;  that  Rigby  was  made 
more  drunk  than  he  was  when  he  came  from  the 
Star  ;  that  two  Irishmen  who  were  not  named  were 
brought  in,  made  completely  drunk,  and  put  aside 
under  the  table,  and  while  there  were  pointed  out  to 
Johnson,  the  younger,  who  was  shown  a  red  ticket 
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taken  from  one  of  them;  and  that  Mr.  Bates 
must  have  seen  them.  I  need  scarcely  point  out 
that  if  anything  like  this  actually  occurred  it  would 
utterly  vitiate  the  election.  Johnson  and  Bates 
were  undoubtedly  agents,  and  if  drink  was  given  to 
these  two  Irishmen,  it  must  have  been  done  to 
influence  the  election  by  causing  them  to  vote  for 
Mr.  Sidebottom,  or  at  least  to  abstain  from  voting 
on  the  other  side.  Now,  did  these  witnesses  speak 
the  truth  or  not  ?  The  fact  that  they  had  been 
removed  from  the  town  by  the  petitionci^s  agents  as 
soon  as  they  had  g^ven  information  is  in  itself  not  a 
matter  of  moment,  except  that  it  shows  that  the 
petitioners  themselves  had  little  confidence  in  them, 
and  that  is  to  some  extent  a  slur  upon  their  cha- 
racer  and  position,  But  when  cross-examined,  both 
men,  Johnson  especially,  would  not  tell  that  they 
had  been  taken  away.  Johnson  even  asserted  he  did 
not  know  whence  the  money  came  from  to  carry  him 
to  Buabon  ;  but,  as  I  indicated  at  the  time,  though 
it  by  no  means  proved  there  was  no  truth  in  what 
the  man  said,  it  showed  he  was  not  prepared  to 
speak  the  whole  truth ;  and  I  came  to  the  conclusion, 
alter  hearing  the  statement  so  manifestly  fidse,  that 
he  was  not  wholly  trustworthy.  Knott,  too,  had 
been  committed  twice.  But  Rigby  by  his  evidence 
led  me  to  the  conclusion  that  he  was  on  that  par- 
ticular night  drunk  somewhere,  and  altogether  I 
thought  this  was  a  case  requiring  an  answer.  I  was 
prepared  to  hear  there  had  been  some  exaggeration 
and  that  a  good  deal  of  explanation  could  l^  offered, 
but  I  certainly  did  not  expect  to  hear  the  whole 
•tory  totally  denied,  and  was  not  prei>ared  to  have 
the  issue  set  before  me  whether  this  was  or  was  not 
positive  invention  on  the  part  of  these  men.  Mr. 
Bates  distinctly  swore  that  the  stoxy  of  his  making  a 
speech  to  a  body  of  people  at  the  door  of  the  Albion 
■was  quite  untrue.  Johnson,  in  fact,  swore  one  way 
and  Mr.  Bates  precisely  the  opposite.  The  account 
given  given  by  Mr.  Bates  of  his  interference  with 
the  cabs,  however,  was  quite  consistent  with  what 
Johnson  said,  and  it  was  certainly  a  foolish  act, 
because  the  attack  upon  the  cabs  could  under  no 
possible  circumstances  be  justified.  Mr.  Bates's 
act,  too,  is  confirmation,  no  doubt,  that  Johnson 
8f  oke  the  truth  in  saying  that  directions  had  been 
given  beforehand  to  the  men  who  Stopped  the  cabs, 
yet)  on  the  other  hand,  the  incident  having  been 
made  public,  its  being  talked  about  would  afford  a 
basis  upon  which  Johnson  might  compose  what  Mr. 
Bates  declares  to  be  fabulous.  Here,  then,  is  a 
direct  conflict  of  testimony,  and  in  such  a  case 
character  must  weigh.  And  if  Johnson's  story  be 
true  and  Mr.  Bates  did  make  the  speech  to  those 
twenty-five  men,  then  Mr.  Bates  must  have  come 
liere  deliberately  to  peijure  himself  when  he  knew 
at  least  twenty-five  men  could  prove  that  he  had 
perjured  himself.  I  cannot  draw  that  conclusion, 
and  therefore  I  must  decide  that  Johnson's  state- 
ment is  untrue.  Then  we  come  to  the  other  part  of 
the  case  in  which  Charles  Johnson,  the  secretaiy  to 
the  committee,  is  concerned.  In  this  case  also  we 
must  weigh  the  value  of  his  testimony,  and  I  must 
say  that  Mr.  Charles  Johnson  seems  to  be  in  a 
better  position  as  regards  character  than  the  other. 
Tlftn  wo  have  the  evidence  of  Callison  and  others, 
who  were  in  the  Star  at  the  time.  Callison,  we  have 
been  told,  was  presiding  over  a  meeting,  whicli,  from 
the  evidence  of  one  side,  we  may  call  a  jolly  asso- 
ciation for  corrupting  the  red  voters;  but  the 
respondents  say  Callison  was  nothing  of  the  kind, 
and  that  the  meeting  at  the  Star  was  nothing  more 
than  a  gathering  of  volunteers  arranging  among 
themselves  for  the  bringing  up  of  voters ;  that  it  was 
agreed  among  them  there  was  to  be  no  drink- 
ing, and  that  they  carried  out  their  resolution 
with  considerable  success.  On  this  particular 
night,  too,  Callison  swore,  without  being  shaken 


in  cross-examination,  that  he  was  busy  in  the 
room,  where  there  was  a  little  drink,  and  tha4; 
Rigby  was  really  brought  up,  but  that  nothing 
like  putting  him  in  the  chair  and  making  him  speak 
occurred.  That  Rigby  was  there,  sat  down  for  a 
time,  and  afterwards  became  troublesome,  was  quite 
consistent  with  Rigby's  own  evidence,  with  the  ex- 
ception that  Rigby  admitted  he  was  in  the  chair ; 
but,  looking  at  the  way  in  which  the  question  was 
asked,  and  the  peculiar  meaning  attached  to  the 
phrase  "  in  the  chair,"  I  do  not  think  that  Rigby 
meant  more  than  that  he  was  sitting  down.  Con- 
sidering Callison's  manner,  I  came  to  the  conclusion 
he  was  what  his  side  represent  him  to  be — a  sober, 
steady  man,  who  had  been  selected  by  his  fellow 
voters  of  the  same  class  to  preside  over  them  when 
conducting  their  business,  and  that  he  did  not  look 
like  what  the  petitioners  represent  him,  a  person 
put  there  as  president  of  a  meeting  which,  under 
colour  of  being  a  committee,  was  to  be  a  means  of 
corrupting  voters.  Now,  upon  this  part  of  the  case 
I  am  sorry  to  have  to  form  an  opinion ;  there  must 
have  been  not  simply  exaggeration  or  simple  mis- 
take, but  open,  deliberate  falsehood  on  the  one  side 
or  the  other,  and  I  come  to  the  conclusion  that 
it  was  on  the  side  of  those  who  support  the  peti- 
tion, and  consequently  that  it  was  not  true 
there  was  any  attempt  either  at  the  Albion 
or  the  Star  to  make  either  Rigby  or  the 
two  Irishmen  drunk,  so  as  to  affect  their 
voting.  I  now  come  to  the  rest  of  the  evi- 
dence bearing  upon  treating.  It  seems  very  clear 
that  the  sitting  member's  friends — he  himself 
took  no  part  in  it  —agreed  that  committees  should 
be  appointed  in  each  district  to  arrange  for  the 
canvass  and  bringing  u^  of  voters,  and  they  ^irere 
obliged  to  take  rooms  for  meeting  in  at  public- 
houses  ;  it  seems  also  clear  that  the  sitting  member's 
committee  went  round  to  the  rooms  and  paid  those 
to  whom  they  belonged  sums  of  money  which  were 
probably  handsome  for  the  accommodation.  It  is 
alleged  that  in  paying  for  the  rooms  they  were  also 
paying  for  the  dnnk  and  the  refreshment  suppUeO^ 
and  to  some  extent  that  was  understood  by  the 
people  from  whom  the  rooms  were  taken ;  but  I  do 
not  think  it  appears  that  it  was  the  intention  of  the 
sitting  member  or  his  agents.  It  may  have  been  or 
it  may  not  Then  I  think  it  pretty  plain  that  there 
was  no  desire  on  the  part  of  the  committeemen  and 
their  captains  that  there  should  be  any  drink* 
Callison's  evidence  was  that  he  exhorted  his  com- 
mittee very  strongly  to  have  no  drink  at  all,  on  the 
ground  that,  as  the  opposition  was  strongest  in 
their  district,  drink  might  lead  to  a  disturbance. 
They  all  agreed  to  this,  but  I  was  not  surprised  to 
hear  from  him  that  he  was  unable  to  carry  the 
resolution  out.  I  have  no  doubt  the  resolution  was 
broken  through,  and  that  drink  was  given  ;  but  I 
believe  there  was  a  serious  endeavour  to  prevent 
drinking,  and  I  think  it  was  so  successful  that 
there  was  not  a  considerable  portion  of  drink 
consumed.  If  there  had  been,  it  would  have 
gone  very  far  to  vitiate  the  election.  I  do  not 
much  doubt  that  some  of  the  subordinate  mem- 
bers of  these  committees,  as  Rhodes  admitted, 
asked  to  have  their  names  put  down,  thinking  they 
Would  be  ptud  probably  in  money,  but  certainly  by 
drink.  Still,  I  conclude  that  the  story  told  by  the 
sitting  member's  supporters  is  substantially  true— 
that  these  district  committees  chose  their  own 
leaders,  under  whose  directions  they  were  to  act; 
that  there  was  a  desire  to  have  as  little  drink  as 
possible,  and  that  to  a  very  considerable  extent  they 
were  successful.  That  being  so,  I  cannot  come  to 
the  conclusion  that  there  was  anything  amounting 
to  the  furnishing  of  drink  with  a  corrupt  intention, 
and  the  charge  of  treating  therefore  fails.  Now  I 
come  to  the  far  more  difficult  question  of  bribexy. 
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Upon  that  question  there  seems  to  be  no  doubt  as 
to  the  facts.    It  seems  there  were  several  working 
men  who  wished  to  vote  for  Mr.  Sidebottom,  but 
did  not    like  to  lose  their  day's  wages.     There 
fleems  to  be  equally  little  doubt  that  several  persons, 
Buch  as  Travers  and  Thornley,  were  under  the 
impression  that  if  these  men  voted  they  would  have 
their  wages  paid  them  as  a  matter  of  course.    I 
must  first  of  all  remark  that  in  my  opinion  the  law  is 
clearly  stated  by  the  second  section  of  the  Corrupt 
Practices  Act,  which  strictly  prohibits  as  bribery 
the  procuring,  or  even  the  promise  to  procure,  any 
Taluable  consideration  for  a  voter  if  he  will  vote. 
Under  that  section,  there  can  be  no  doubt  a  promise 
to  see  a  workman  was  no  loser  of  wages  by  gpiving  a 
TOte  is  an  act  of  bribery,  and  I  can  doubt  as  little 
that  Thomley  and  Aaron  Vaughan,  when  they  went 
to   Manchester,  distinctly  promised   that  Gilbert 
ahould  have  a  day's  wages  for  coming  to  Staley- 
bride ;  and  consequently  I  cannot  doubt  but  that 
the  promise  amounted  to  an  act  of  bribery  upon  the 
part  of  the  father  who  accepted  it  and  Thornley  and 
Vaughan  who  offered  it.    It  is  not  that  mean  kind 
of  bribery  which  seeks  to  make  a  profit  out  of  a 
Tote,  and  many  men  might  think  it  an  innocent  act 
to  insure  they  were  no  losers  by  voting;  but  it 
nevertheless  comes  distinctly  within  the  Act..   Then 
comes  the  question  on  which  I  had  most  difficulty 
in   deciding,  the   question  whether  Thomley  and 
Vaughan  were  so  situated  with  regard  to  the  sitting 
members  that  their  corrupt  act  should  invalidate  the 
election ;  that  is  a  point  on  whidi  the  law  is  not 
Tery  definite.    To  a  certain  extent  the  law  is  clear 
enongh.     Parliamentary   practice   has   uniformly 
held  that  a  member  was  to  lose  his  seat,  not  merely 
on  account  of  bribery  committed  by  himself  per- 
sonally, but  also  on  account  of  bribery  committed 
by  his   agents.    The    reason  of  that  is    obvious. 
Candidates  put  forward  agents  to  act  for  them,  and 
it  cannot  be  permitted  that  these  agents  should 
play  foul  and  the  members  should  have  all  the 
Benefit  of  their  foul  play  without  being  responsible 
for  it.    Then,  again,  one  cannot   shut  one's  eyes 
to  the  fact  that  to  a  great  extent  corrupt  practices 
bave  been  committed   by  persons  who  carefully 
abstained  from  letting  the  member  know  what  was 
done  until  after  the  election  was  over  and  the  time 
for  petitioning  was  gone  by,  when  they  brought  in 
their  bill  and  appealed  in  the  name  of  honour  for 
payment.      These  reasons,  no  doubt,  led  to  the 
practice  of  unseating  a  member  if  found  guilty  of 
bribery  by  his  agents;  a  practice  established  by 
what  we  may  call  the  common  law  of  Parliament, 
and  incorporated  in  the  36th  section  of  the  Corrupt 
Practices  Act.    The  more  recent  Act  goes  further, 
and  visits  with  much  more  extensive  punishment 
the  member  found  guilty  of  personal  bribery ;  and 
from  this  it  is  clear  that  a  distinction  must  be 
drawn  between  a  member  personally  guilty  and  one 
IToilty  by  his  agents.    Now  comes  the  great  ques- 
tion, What   is  the   relation  between  the   sitting 
member  and  the  person  who  is  g^uilty  of  corrupt 
practices  that  shall  constitute  agency  and  make  the 
member  responsible  for  the  corrupt  practice  ?    On 
that  the  Election  Committees  do  not  assist  me  at 
all.    All  that  the  election  reports  enable  me  to 
say  is,  that  in  such  cases  there  was  a  division 
of  opinion  and  a  majority  one  way  or  the  other. 
Why  the  committee  came  to  the  conclusion  it  did 
we  cannot  tell ;  and  we  are  left  to  proceed  in  the 
same  way  as  we  have  done  with  regard  to  questions 
of  common  law,  and  of  necessity  produce  what  has 
been  sometimes  called,  as  a  term  of  opprobrium, 
judge-made  law.  Now,  I  have  had  occasion  to  decide 
m  &e  Bewdky  case  thus  much— there  it  appeared 
the  sitting  member  had  put  a  sum  of  money  into 
bis  agent's  hands,  with  directions  that  none  of  it 
should  be  spent  improperly,  and  I  came  to  the  con-  , 


elusion  that,  agency  being  established,  the  sitting 
member  was  responsible  to  the  fullest  extent,  not 
only  for  what  the  agent  might  do,  but  also  for  the 
acts  of  those  whom  that  agent  might  employ.    Now 
we  come  to  another  step.    It  is  clearly  not  the  case 
that  those  men  who  went  and  asked  voters  to  come 
up  and  vote  were  agents  to  that  extent,  but  this 
much  is  clear — the  mere  act  of  taking  the  com- 
mittee-rooms amounts  to  evidence  that  leaves  me 
no  room  to  doubt  that  the  sitting  member's  p^ple 
had  requested  the  volunteer  committees  to  bring  up 
voters  when  they  could,  and,  consequently,  those 
volunteers  Were  in    one  sense  employed    by  the 
sitting  member  to  bring  up   the  voters  to  him. 
Upon  these  facts  Mr.  Pope  argued  and  laid  it  down 
on  behalf  of  the  petitioners  as  a  proposition  of  law, 
that  wherever  a  sitting   member   or  his    agents 
employed  a  person  to  bring  up  a  voter,  and  that 
person  did  corruptly  what  they  intended  to  be  done 
incorruptly,  they  must  take  the  consequences.    To 
a  very  considerable  extent  I  am  inclined  to  that. 
In  the  Windsor  case  it  was  stated  as  a  general  pro- 
position   that     a     person    employed    to    get    a 
vote    was    an    agent    to    that    extent.      As    a 
general  proposition,  that  would   go   a  great  way 
towards  saying  he  is  an  agent,  but  I  don't  think  we 
can  take  it  as  a  hard  and  fast  rule  that  wherever  a 
case  of  corruption  can  be  proved  within  the  letter  of 
the  Act,  therefore  the   seat    should   be  declared 
vacant ;  because  such  a  role  would  work  injuriously. 
The  offer  of  services  on  the  part  of  a  volunteer,  for 
instance,  would  be  naturally  accepted  with  thanks, 
and  if,  after  being  accepted,  that  volunteer  were  to 
commit  a  corrupt  act  it  must  follow,  if  the  propo- 
sition I  have  named  were  accepted  to  the  fullest 
extent,  that  the  seat  would  become  vacant.    Each 
case  must  be  taken  with  reference  to  the  facts  taken 
togetiier,  and  determined  by  the  solution  of  the 
question  whether  the  relation  between  the  member 
and  the  agent  was  such  as  to  make  the  members 
responsible  for  the  acts  done.     The  judge  deciding 
the  question  ought  to  bear  in  mind  the  reason  of 
the  rule  I  have  laid  down,  that  a  member  should  be 
responsible  for  the  acts  of  an  agent  put  forward  by 
him  that  he  might  have  the  benefit  of  his  foul  play 
as  an  uncontrolled  agent.    I  don't  think  it  is  neces- 
sary the  agent  should  be  paid.    If  Mr.  Bates,  for 
instance,  had  been  guilty  af  corruption,  the  election 
would  be  invalid ;  and  I  think  many  of  thos  3  Tolon- 
teer  agents  who  were  heads  of  committees,  might  or 
might  not  be  so  far  connected  with  Mr.  Sidebottom 
that  he  would  be  responsible  for  their  act-s.    As  it 
is  better  to  decide  upon  cases  as  they  arise,  and 
decide  thus  much  and  no  more,  I  need  not  consider 
the  question  of  the  agency  of  these  heads  of  com- 
mittees, because  I  am  satisfied  they  were  not  the 
persons  who  offered  the  wages.    Mr.  Neild  may 
probably  think  himself  guilty  of  corruption,  but  he 
never  meant,  as  far  as  I  can  see  from  the  evidence, 
that  Thomley  and  Vaughan  should  offer  Griffiths 
his  wages.    Botii  these  men  thought  probably  the 
claim  for  wages  so  equitable  that  they  would  be 
paid,  and  I  think  they  volunteered  the  statement, 
and,  carrying  it  further,  positively  assured  the  man 
that  his  wages  would  be  paid.    Then  comes  the 
question,  were  the  two  messengers  sent  by  Mr.  Nield 
men  for  whom  Mr.  Sidebottom  is  responsible.    If  I 
were  to  decide  that  they  were,  and  the  ruling  were 
established,  I  don't  think  anyone  could  be  safe  in 
standing  at  an  election  without  providing  that  every 
canvasser  should  be  his  own  dependent  over  whom 
he  had  complete  control.  But  in  this  case,  where  the 
heads  of  committees  were  honiJUk  voters,  not  chosen 
by  the  member,  but  by  bona  fide  voters  amongst 
themselves,  in  a  business-like  way,  I  think  the 
messenger  who  was  sent  by  one  of  those  heads  is 
not  so  connected  with  the  sitting  member  as  to 
mt^e  him  responsible.     The  conclusion  is  that 
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although  I  decide  this  modified  act  of  bribery  was 
committed,  I  do  not  conclude  that  these  men  were 
lesponsible  agents  of  the  member.  Consequently,  I 
must  hold  the  election  valid,  and,  following  the 
ordinary  rule,  I  must  make  the  petitioners  pay  the 
costs. 

Agents  for   the  petitioners,  Baxter,  Rou^  and 
Norton. 

Agents  for  the  respondent,  IL  Evans,  Ashton. 


COUBT  OF  COMMON  PLEAS. 

Exported  by  W.  Gkahak  and  M.  W.  McEblulb,  Eiqib., 

Banlgten-«t-Law. 

BXGISTBATIOir  AFPBALS. 

Friday,  Nov.  20,  1868. 

AiNswoBTH  (app.)  V.  C&BBKB  (resp.) 

parliament — Borough  vote — Poor-rate  when  *'  made  " — 
ClcUm  to  be  rated— Claim  hy  landlord  ratified  by 
tenant  after  the  expiration  of  the  quaUfying  year — 
— Bepreeentation  of  the  People  Act  1867  (80  A-  31 
Vict.  c.  102),  s,  8—2  Will,  4,  e.  46,  *.  80. 

A  rate  is  *'  made  **  within  the  meaning  of  the  Bqtresen- 
tation  of  the  People  Act  1867  (30  ^  31  Vict,  c  102), 
8.  3,  lohen  it  is  signed  by  the  overseers  pursuant 
totheQ^7  Will.  4,  c.  96»  s.  2,  and  though  the  date 
on  the  face  of  the  rate  is  prima  facie  the  date  of  the 
making  of  it,  it  may  be  proved  that  thai  date  is 
wrong. 

The  landlord  of  premises  who  hy  agreement  with  the 
tenant,  paid  the  rates,  and  charged  a  higher  rent  in 
consequence,  claimed  to  have  the  tenant's  name  inserted 
in  the  rate  book  without  having  been  authorised  by  the 
tenant  to  do  so,  but  the  tenant  appeared  before  the 
revising  barrister  in  support  of  a  claim  to  be  put 
on  the  register,  and  insisted  on  his  riqht  to  adopt  the 
claim  to  be  rated  made  by  his  landlord  as  a  claim  under 
the  2  FFi7/L4,  C.45,  S.30; 

Held,  that  the  landlord  having  had  no  authority  to  make 
the  claim,  and  the  tenant  having  adopted  it  at  a  time 
when  he  could  not  himself  have  mdde  a  valid  claim, 
there  was  no  ratification  so  as  to  make  it  a  good  claim 
under  the  2  Will,  4,  c.  45,  s.  30,  entitling  the  tenant 
to  be  registered  as  a  voter. 

This  was  a  consolidated  appeal  from  a  decision 
of  the  revising  barrister  for  the  borough  of  Burnley. 

At  a  court  held  by  me  one  of  the  barristers 
appointed  to  revise  the  list  of  voters  for  the  borough 
of  Burnley,  Harry  Creeke  duly  objected  to  the  name 
of  Thomas  Ainsworth  being  retained  on  the  list  of 
voters  for  the  townsliip  of  Habergham  Eaves,  iu  the 
said  borough,  whereupon  the  qualification  of  the 
said  Thomas  Ainsworth  was  proved  in  every  respect 
except  as  regarded  rating  and  payment  of  rates. 
With  respect  to  these  two  points  the  facts  as  estab- 
lished by  the  evidence  were  as  follows. 

A  rate  for  the  relief  of  the  poor  in  the  township 
of  Habergham  Eaves,  in  the  borough  of  Burnley, 
was  signed  and  allowed  by  two  justices  on  the  16th 
Aug.  1867,  and  was  published  on  the  Sunday  fol- 
lowing, viz.,  on  the  18th  Aug.  1867. 

At  the  head  of  this  rate  in  the  rate-book  were  the 
following  words :  "  An  assessment  for  the  relief  of 
the  poor  of  the  township  of  Habergham  Eaves,  in 
the  county  of  Lancaster,  and  for  other  purposes 
chargeable  thereon,  according  to  law  made  this  18  th 
April  1867,  after  tlie  rate  of  Is.  Sd  in  the  pound." 

Then  followed  a  form  of  declaration  to  be  copied 
and  signed  by  the  parish  officers  at  the  end  of  the 
rate  as  follows : 

"  We,  ,  do  declare  the  several  parti- 

culars in  the  respective  columns  of  the  above  rate 


to  De  true  ana  correct,  so  tar  as  we  have  been  able 
to  ascertain  them,  to  which  end  we  have  used  our 
best  endeavours. 

"  We  do  also  declare  that  the  above  rate  amounts 
in  the  whole  to  the  sum  of  pounds 

shillings  pence." 

The  heading  at  the  top  of  each  page  of  the  rate 
book  was  in  these  words  and  figures :  "  Township 
of  Habergham  Eaves.  Poor-rate  made  the  day 
of  186  ."  At  the  end  of  the  names  in  the 
rate  book  was  this  declaration  by  the  overseers: 
"  We  the  undersigned  do  hereby  declare  that  one 
of  us  or'  some  person  in  our  behalf  has  examined 
acd  compared  the  several  particulars  in  the  re- 
spective columns  of  the  within  rate  with  the  valua- 
tion list  made  under  the  authority  of  the  Union 
Assessment  Committee  Act  1862  in  force  in  this 
township,  and  the  several  hereditaments  are  to  the 
best  of  our  belief  rated  according  to  the  value 
appearing  in  such  valuation  list.  We  do  also 
declare  that  the  within  rate  amounts  in  the  whole  to 
the  sum  of  4835/.  15s.  Icf.— James  Dugdale,  George 
Slater,  John  Margerison,  overseers." 

This  declaration  was  not  dated,  but  it  was  signed 
within  a  week  before  the  signature  and  allowance  of 
the  rate  by  the  justices  which  immediately  followed 
it  in  the  rate  book,  and  of  which  the  following  is  a 
copy: 

«« Lancashire  to  wit.  We  the  undersigned,  being 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  (one  whereof  is  of  the  quorum),  do 
hereby  consent  unto  the  foregoing  rate  or  assess- 
ment.^Dated  this  16th  Aug.  1867.  James  Folds, 
jun.,  John  Heelis." 

Two  days  after  the  rate  was  thus  signed  and 
allowed,  viz.,  on  Sunday  the  18th  Aug.  in  the 
same  year,  it  was  duly  published  according  to  law. 
The  rate  book,  containing  this  rate,  was  put  in 
evidence,  for  the  purpose  of  proving  that  the  said 
Thomas  Ainsworth  was  duly  rated  to  it  in  respect 
of  premises  occupied  by  him  in  Low  Water-street, 
in  the  said  township,  during  the  twelve  months 
immediately  preceding  the  last  day  of  July  1868, 
and  in  respect  of  which  premises  so  far  as  rating 
and  payment  of  rates  were  concerned,  his  quali- 
fication was  in  dispute.  Upon  examining  the  rate- 
book, I  found  the  name  of  Thomas  Ainsworth  in 
the  colunm  headed  ''arrears,"  and  the  name  of 
John  Holmes  in  the  column  headed  *'name  of 
occupier;"  the  latter  name  had  been  struck  through 
with  a  pen,  but  was  still  legible,  as  under: 


Ko. 

Arrean. 

Name  of 
occupier. 

NuM  of  owner. 

DOMXip- 

Uonof 

Name    or  ■Itoa- 
Uon  of  piopeity. 

1 

2      8 

4 

6 

6 

7 

(Other 

Names) 

John  Dufdale 
and  Brothers. 

House 

7,  Low  Water- 
street. 

8. 

Tho 

mas 

Ainswo 

M 

rth      ", 

Of       i» 
10.       ,. 

IS.        » 

Joh 

nH 

ohnes 

K               M 

The  rate  book  thus  disclosing  an  ambiguity  on 
the  face  of  it,  I  instituted  an  inquiry  into  the  cir- 
cumstances under  which  the  name  of  John  Holmes 
had  been  struck  through,  and  the  name  of  Thomas 
Ainsworth  inserted. 

In  the  course  of  that  inquiry  the  following  facts 
were  established  by  tiie  evidence.  Thomas  Ains- 
worth was  a  tenant  of  John  Dugdale  and  Brothers,  a 
firm  canylng  on  business  in  the  borough  of  Burnley, 
(one  member  of  this  firm,  viz.,  Mr.  James  Dugdale, 
junior,  had  signed  the  rate  in  question  as  overseer) 
and  had  occupied  as  such  tenant  for  more  than 
twelve  months  previous  to  the  31st  July  1868,  the 
premises  No.  14,  Low  Water-street,  which  appeared 
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in  the  rate  book  the  same  time  with  his  name  and 
the  name  of  John  Holmes  as  shown  above. 

Some  time  after  the  18th  Aug.  1867,  the  day  on 
which  the  above  mentioned  rate  was  published,  Mr. 
Shaw,  a  partner  in  the  said  firm  of  John  Dugdale  and 
Brothers  (who  had  at  the  time  been  invited  to  stand 
as  a  candidate  for  the  representation  of  the  borough 
of  Burnley  in  parliament,  but  who  had  not  then 
accepted  the  invitation)  without  mentioning  the  name 
of  Thomas  Ainsworth,  and  without  in  any  way  com- 
municating with  him  or  with  any  of  the  other  tenants 
of  the  said  Arm  on  the  subject,  requested  the  assis- 
tant overseer  for  the  township  of  Habergham  Eaves 
in  general  terms  to  insert  the  names  of  the  tenants 
of  John  Dugdaie  and  Brothers  in  the  rale  book 
containing  the  said  rate  of  the  16th  Aug.  1867. 
The  assistant  overseer  anticipating  some  difficulty 
in  ascertaining  the  names  of  the  said  tenants,  acted 
upon  a  suggestion  made  by  Mr.  Shaw,  and  sent  the 
rate  book  above  mentioned  to  the  office  of  John 
Dugdale  and  Brothers.  The  names  of  Thomas 
Ainsworth  and  other  tenants  of  Messrs.  Dugdale 
were  inserted  in  pencil  in  the  said  rate  book,  whilst 
it  thus  remained  in  the  office  of  the  said  firm,  by 
one  of  their  clerks,  and  when  that  had  been  done 
the  rate  book  was  returned  to  the  assistant  overseer. 

The  name  of  Thomas  Ainsworth  and  the  names 
of  the  other  tenants  which  had  been  written  in  as 
above  stated  in  pencil  were  then  written  in  ink  at 
the  assistant  overseer^s  office  by  his  clerk,  and  the 
names  of  John  Holmes  and  others  which  stood  in 
the  occupier's  column  in  the  rate  book  when  the 
said  rate  was  signed,  allowed,  and  published,  were 
struck  through  with  a  pen  after  the  manner  shown 
above.  O  n  the  10th  Dec.  1867,  the  rate  due  in  respect 
of  the  premises  occupied  as  before  mentioned  by 
Thomas  Ainsworth,  and  also  the  rates  due  in  respect 
of  the  other  tenants  of  John  Dugdale  and  Brothers 
were  demanded  by  the  overseers,  and  paid  by 
Mr.  Shaw  by  a  cheque  in  the  name  of  the  firm  for 
the  sum  of  Z50L ;  in  return  for  the  above  cheque 
receipts  were  handed  over  to  the  firm  made  out  in 
the  name  of  each  tenant  separately,  and  amongst 
them  one  in  the  name  of  Thomas  Ainsworth. 
Messrs.  Dugdale  had  paid  the  tenants'  rates  in  a 
similiir  manner  in  full,  and  without  any  composition 
for  nearly  forty  years  past,  and  there  was  a  clear 
understanding  between  the  tenants  when  they 
entered  into  occupation,  and  the  firm  that  the  rates 
were  included  in  the  rent,  and  the  tenants  had  to 
pay  an  additional  rent  in  consideration  of  the  firm 
undertaking  to  pay  the  rates.  The  overseers  thus 
looking  to  the  Messrs  Dugdale  for  payment  had 
been  indiiferent  as  to  what  names  appeared  in  the 
rate-book  as  occupiers  of  the  several  premises 
belonging  to  the  firm. 

The  names  of  182  other  persons,  whose  names  are 
set  out  in  the  schedule  No.  1  hereunto  attached, 
were  objected  to  under  similar  circumstances. 

I  decided  that  the  rate  in  question  was  made 
when  it  was  signed,  allowed,  and  published  in  the 
month  of  Aug.  1 867,  and  not  on  the  18th  April  in 
the  said  year,  as  was  contended  on  behalf  of  Thomas 
Ainsworth,  that  therefore  it  was  a  rate  made  during 
the  twelve  months  immediately  preceding  the  dlst 
July  1868,  and  that  Thomas  Ainsworth  ought  to 
have  been  rated  to  it  in  respect  of  the  premises 
No.  14,  Low  Water-street,  so  occupied  by  him  as 
aforesaid  before  the  said  rate  was  signed,  allowed, 
and  published  in  order  to  entitle  him  (in  the  absence 
of  a  sufficient  claim  to  be  rated,  and  an  actual  pay- 
ment or  tender  there  and  then  of  the  rates  due)  to 
have  his  name  inserted  in  the  said  list  of  voters  on 
the  said  last-mentioned  day  of  July.  Secondly, 
that  the  request  of  Mr.  Shaw  to  the  assistant 
overseer  to  insert  the  names  of  the  tenants  of  John 
Dugdale  and  Brothers  in  the  rate  book  was  not, 
under  the  dieomstances  as  stated  above,  a  sufficient 


claim  to  be  rated  on  behalf  of  Thomas  Ainsworth. 
Thirdly,  that  the  rate  became  due  on  the  publica- 
tion thereof  and  before  demand  by  the  overseer, 
and  that  even  if  the  request  of  Mr.  Shaw  to  the 
overseers  to  insert  the  names  of  John  Dugdale  and 
Brothers'  tenants  in  the  rate-book  amounted  in  law 
to  a  sufficient  claim  to  be  rated,  that  nevertheless 
the  subsequent  payment  of  the  tenants'  rates  by  Mr. 
Shaw  by  cheque  on  the  10th  Dec.  aforesaid  was  not 
under  all  the  circumstances  a  sufficient  payment 
within  the  meaning  of  2  Will.  4,  c  45,  s.  80,  to  render 
such  claim  to  be  rated  a  valid  claim,  and  I  expunged 
the  name  of  Thomas  Ainsworth,  and  of  the  said  other 
132  persons  from  the  said  list.  Due  notice  of  appeal 
from  my  decision  was  given,  and  I  ordered  tho 
appeals  in  all  the  before-mentioned  cases  to  be  con- 
solidated. 

If  the  court  shall  be  of  opinion  that  my  decision  on 
the  first  point  was  wrong,  and  that  the  rate  in  ques- 
tion was  made  on  the  18th  April  1867,  and  not  when 
it  was  allowed,  signed  and  published  in  the  month, 
of  August  in  the  same  year,  then  the  register  is  to 
be  amended  by  retaining  the  name  of  Thomas 
Ainsworth,  and  of  the  said  182  other  persons  in  the 
said  schedule  set  out  on  the  said  list  of  voters,  and 
there  will  remain  no  further  question  for  the  court 
to  decide.  If  the  court,  on  the  other  hand,  shall  be 
of  opinion  that  my  decision  on  the  above  point  was 
right,  then  the  opinion  of  the  court  is  further  re- 
quested: First,  whether  under  the  circumstances 
as  stated  there  was  any  sufficient  claim  on  behalf  of 
Thomas  Ainsworth  to  be  rated  to  the  said  rate  of 
the  16th  Aug.  1867  within  the  meaning  of  2  Will.  4, 
c.  25,  s.  30.  Secondly,  whether  the  payment  by 
Mr.  Shaw  of  the  tenants'  rates,  and  of  the  rates  A 
Thomas  Ainsworth  amongst  the  number  was,  under 
the  circumstances  stated  above,  a  sufficient  pay- 
ment within  the  meaning  of  2  WilL  4,  c.  45,  s.  30, 
to  render  such  claim  to  be  rated  valid.  If  the  court 
shall  be  of  opinion  that  my  decision  was  wrong  on 
both  the  above  points,  the  register  is  to  be  amended 
by  retaining  the  name  of  Thomas  Ainsworth  and 
of  the  said  132  other  persons  in  the  said  schedule 
mentioned  on  the  said  list  of  voters. 

Quain,  Q.C.  for  the  appellants.  The  rate  was 
made  when  the  assessment  was  complete,  and  there- 
fore before  the  qualifying  year.  It  was  the  statute 
6  &  7  WilL  4,  c  96  that  made  the  declaration  neces- 
sary, and  it  speaks  of  the  rate  being  allowed*  show- 
ing that  it  is  complete  as  a  rate  before  it  is  allowed* 

Reg,  V.  Barrat,  2  Doug.  465 ; 

Lorant  v.  ScaddMig,  13  Q.  B.  687. 

By  the  17  Geo.  2,  c.  3  it  is  required  that  the  rate 
shall  be  published ;  and  it  has  been  held  that  a  rate 
is  a  nullity  unless  published.  But  it  cannot  be  said 
that  the  publication  is  the  making  of  the  rate,  any 
more  than  the  signing  required  by  the  6  &  7  WilL  4, 
c.  96. 

Sibhald  v.  Roderick,  11  A.  &  E.  38 ; 

Fox  V.  Danfist  6  C.  B.  11. 

The  signing,  and  publication,  and  allowance  all 
relate  back  to  the  assessment  and  drawing  up  of  the 
rate,  which  is  therefore  the  making  of  the  rate,  and 
the  date  at  the  head  of  the  rate  must  be  the  date  of 
the  making  of  it,  as  otherwise  there  would  be  no 
official  record  on  which  the  revising  barrister  could 
act.  The  other  matters  only  arise  if  the  court  is 
against  the  appellant  on  the  first  point.  As  to  the 
second  point  the  claim  by  the  landlord  was  good,  as 
there  was  an  arrangement  that  he  should  pay  the 
rates,  and  charge  a  higher  rent,  and  that  is  equiva- 
lent to  payment  by  the  tenant;  and  he  having 
claimed  to  have  the  tenant's  name  inserted  in  the 
rate,  and  the  tenant  having  acted  upon  it,  and 
attended  before  the  revising  barrister,  was  a  suffi- 
cient ratification  of  what  tiie  landlord  had  done, 
and  was  equivalent  to  an  authority  to  the  landlord 
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to  make  the  claim.  [Botill,  C.  J.— Is  it  not  a  rule 
that  a  ratification  to  be  good  must  be  made  at  a 
time  and  place  where  the  party  himself  could  hare 
done  the  act  which  he  ratifies  ?  That  was  the  prin- 
ciple of  law  laid  down  in  Bird  v.  Broum,  4  Ex.  786.] 
That  was  a  case  of  stoppage  in  transitu,  and  the 
rights  of  third  parties  had  interrened. 

Manisty,  Q.  C.  (^Shield  with  him)  for  the  respon- 
dent.— [The  court  intimated  that  he  need  only 
address  nimself  to  the  question  of  ratification.]  The 
statute  requires  that  the  claimant  shtdl  have  been 
qualified  on  the  31st  July,  and  if  he  was  not  qufdi- 
fied  then  nothing  that  he  did  afterwards  could  giro 
him  a  right  to  be  put  on  the  register.  He  was 
stopped  by  the  court. 

BoTiLL,  C.  J. — ^I  am  of  opinion  that  the  revising 
barrister  was  right.    The  first  question  is  if  the 
appellant  was  rated   as  an  ordinary  occupier  in 
respect  of  the  premises  occupied  by  him  to  all  rates 
BMde  for  the  relief  of  the  poor  in  respect  of  such 
premises.     That  depends  on  the  question  whether 
a  rate  professing  to  be  made  before  the  81st  July, 
but  published  in  August,  was  "made"  after  the 
81st  July.    Mr.  Quain  says  that  it  was  not,  because 
on  the  face  of  the  rate  it  purports  to  hare  been  made 
on  the  18th  April.    In  a  recent  case  (Jones  y.  BM, 
ante  483),  we  held  that  the  rate  within  the  meaning 
of  the  statute  must  be  a  rate  completely  made, 
allowed,  and  published  within  the  qualifying  year. 
Then  Mr.  Quain  drew  a  distinction  between  themsJc- 
ing  of  a  rate  and  the  signing  the  dedaration  by  the 
orerseers.    It  is  Teiy  difficult  to  say  when  a  rate 
is  made,  unless  it  is  when  the  oyerseers  put  their 
hands  to  it  and  sign  the  declaration.    Whaterer 
difficulty  could  haye  arisen  before  the  Parochial 
Assessment  Act   (6    &   7  WilL  4,    c  96),   is,  I 
think,  set  at  rest   by  that  Act ;   as  that  Act, 
after  prescribing  the  mode  in  which  the  assess- 
ment is  to  be  made  so  far  as  the  amount  is  con- 
cerned, goes  on  to  prescribe  that  it  shall  have 
other  matters  stated  in  it;  and  sect.  2  expressly 
enacts  that  the  oyerseers  shall,  before  the  rate  is 
allowed  by  the  justices,  sign  the  dedaration  at  the 
foot  of  the  form,  and  that  otherwise  the  rate  shall 
1)0  of  no  force  or  validity.    In  lUff,  r,  Fordham, 
11  A.  &  £.  78,  the  court  were  of  opinion  that  the 
predse  form  need  not  be  followed,  but  seemed  to 
think  that  if  the  declaration  were  not  signed  the 
rate  would  be  a  nullity.    I  am  of  opinion  that  this 
rate  was  not  *'  made  "  imtil  the  overseers  signed  it. 
Then  is  this  signing  to  relate  back  to  the  date  on  the 
face  of  the  rate?    Mr.  Quain  says  that  there  is  no 
other  date.    I  agree  that  if  there  is  only  one  date 
the  date  on  the  face  of  the  rate  is  jprimd  facie  the 
date  of  the  making  of  it ;  but  when  it  is  sliown  that 
it  was  not  in  fact  made  till  August,  that  hiding  is 
not  sufficient  to  make  it  a  rate  made  in  ApriL    I 
think  the  cases  of  Beg,  v.  Barrat  and  Lorant  v. 
Scadding,  cited  by  Mr.  Qtuun,  have  no  bearing  on 
the  question,    llie  next  question  is,  if,  assuming 
that  the  rate  was  made  within  the  qualifying  time, 
the  daimant  was  rated  within  the  vear.    His  name 
was  not  inserted  in  the  rate  originally,  and  ther^ore 
be  was  not  rated  in  the  ordinary  sense  of  the  word. 
Then  sect.  80  of  the  Reform  Act  (2  WilL  4,  c.  45), 
is  relied  on,  and  that  depends  on  the  question  if  the 
provisions  of  the  section  were  complied  with.    By 
that  section  it  is  enacted  that  it  sluull  be  lawful  for 
any  person  occupying  any  premises  to  claim  to  be 
rated  in  respect  of  such  premises,  whether  the  land- 
lord shall  or  shall  not  be  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  thereof,  and  upon  such 
occupier  so  claiming  and  actually  paying  or  tender- 
ing tiie  full  amount  of  the  rate  or  rates,  if  any  then 
due  in  respect  of  such  premises,  the  overseers  are 
required  to  put  the  name  of  such  occupier  upon  ^e 


rate  for  the  time  being.  No  doubt  one  of  the  land- 
lords here  did  make  a  claim  to  put  the  name  of  the 
tenant  on  the  rate,  and  the  assistant  overseer  altered 
the  names  in  the  rate-book,  but  was  there  any 
claim  by  the  occupier  ?  According  to  the  arrange- 
ment between  the  parties,  up  to  that  time  the  land- 
lord agreed  to  pay  the  rates,  and  it  seems  to  have 
been  treated  as  a  matter  of  indifference  whose  name 
appeared  in  the  rate-book.  The  claim  in  this  case 
was  not  authorised  by  the  tenant,  but  it  is  said  that 
it  was  ratified  before  the  revising  barrister,  but  I 
think  that,  according  to  the  case  of  Bird  v.  Brown^ 
4  Ex.  78G,  the  ratification  must  take  place  at  a  time 
and  place  where  the  person  ratifying  could  do  the 
act  himself.  Here,  again,  there  was  no  ratification 
until  the  qualifying  year  had  expired,  and  on  that  I 
base  my  judgment,  and  therefore  it  is  unnecessaiy 
to  consider  fi  the  rate  was  paid  within  the  meaning 

of  the  Act. 

• 

Btles,  J. — I  agree  that  this  rate  was  void  until 
it  was  signed.  With  respect  to  the  ratification, 
I  quite  agree  with  all  that  has  been  said  by  my 
lord,  and  I  would  observe  that  the  duty  of  the 
revising  barrister  is  defined  by  sect.  40  of  the  6  Vict, 
c.  18.  He  is  to  require  it  to  be  proved  that  the 
claimant  was  entitled  on  the  last  day  of  July. 
He  is  not  to  inquire  if  he  is  "  now  "  entitied,  but  if 
he  was  entitied  on  the  last  day  of  July. 

Keating,  J.— I  am  of  the  same  opinion  on  both 
points.  I  think  this  rate  cannot,  for  the  purposes 
of  the  Representation  of  the  People  Act,  be  con- 
sidered as  made  before  the  month  of  August, 
when  it  was  autiienticated  by  the  parish  officers. 
My  own  opinion  is,  that  the  dating  and  signature 
should,  as  nearly  as  possible  be  contemporaneous, 
and  it  is  very  probable  that  for  the  future  parish 
officers  wiU  be  more  particular.  I  also  agree  in  the 
second  point.  The  claim  to  be  rated  must  be  the 
act  of  tiie  will  of  the  party  claiming.  It  is  not 
necessary  to  decide  in  this  case  if  any  ratification 
would  make  it  valid,  but  I  think  that  no  ratification 
could  set  up  the  original  claim. 

Brett,  J. — ^I  am  of  the  same  opinion,  and  I 
think  that  the  revising  barrister  was  dearly  right. 
It  is  dear  that  within  the  meaning  of  the  E^re- 
sentation  of  the  People  Act,  and  our  decision  the 
other  day  {Jones  v.  Bubb),  this  rate  was  made 
within  the  qualifying  year,  and  there  is  no  pretenee 
for  saying  that  any  vdid  claim  to  be  rated  w«a 
made.  I  doubt  if  any  ratification  would  be  sufil- 
cient,  but  it  is  clear  that  the  claim  could  not  be 
ratified  after  tiie  3l8t  July. 

Judgmmlfor  the  respondent. 

Attorneys  for  the  appellant,  Johnson  and  FFeo- 

theralls. 

Attorney  for  the  respondent,  F,  F.  Jcofes, 

Nov.  20,  1868,  and  Jan.  18, 1869. 
MsDWis  (app.)  V,  Stheeter  (resp.) 

Parliament — Borough  vote — Claim  to  berated — When 
claim  to  be  made — B/q[>resenlation  of  the  People  Act 
1867  (30  j-  31  Vict.  c.  102)  s.  3  ;  2  WilL  4.  c  46, 
S.80. 

The  respondent,  who  was  the  occupier  of  a  house  in  a 
borough,  had  never  been  rated  in  respect  of  it.  But 
prior  to  the  20th  Jubf  1868  he  paid  all  rates  due  up 
to  tiie  5th  Jan.  1868,  and  on  the  24th  Aug.  foBowing 
he  served  on  the  overseers  a  claim  under  the  2  Will  4, 
c.  45,  s.  30,  to  be  rated  to  all  rates  made  since  the 
31st  July  1867.  At  the  time  of  the  service  qf  the 
notice  there  was  only  one  rate  in  foree^  made  on  the 
l&t/i  Jan.  1868 : 
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Held,  that  the  quaiification  to  vote  must  be  complete  on 
the  BUt  July,  and  therefore  that  the  claim  was  too  late 
to  entitle  the  respondent  to  be  put  on  the  register  in  the 
following  September, 

Agnew  t;.  Beillj,  2  Ir,  Cam,  L,  Rep.  560:  and  Mul- 
downej  v.  MalcolmBon,  16  Ir.  Com,  L,  R^,  376, 
dissented  from. 

This  was  an  appeal  from  a  decision  of  the  revising 
barrister  for  the  borongh  of  Horsham. 

At  a  court  holden  by  me  at  Horsham,  on  the 
16th  Sept.  1868,  for  the  revision  of  lists  of  persons 
entitled  to  vote  in  the  election  of  a  memb^  to  serve 
in  Parliament  for  the  borough  of  Horsham,  Henry 
Rnssell  Streeter,  the  above-named  respondent, 
claimed  to  have  his  name  inscribed  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  said|borough  in  respect  of  the  occupation  by 
him  of  a  house  No.  9,  Park-terrace  West,  in  the 
parish  of  Horsham,  and  within  the  said  borough. 

There  is  only  one  parish  within  the  said  borough, 
namely,  the  parish  of  Horsham,  and  the  name  of 
the  said  Henry  Russell  Streeter  having  been  omitted 
by  the  overseers'  of  the  said  parish  from  the  list 
made  and  published  by  them  of  the  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  said 
borough,  he  proved  the  service  on  the  overseers  on 
the  4th  Aug.  1868  of  a  claim  to  have  his  name  in- 
serted in  such  list  in  respect  of  the  occupation  of  the 
sold  house. 

The  said  Pilf  old  Medwin,  who  was  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  said  borough,  duly  objected  to  the  name  of 
the  said  Henry  Russell  Streeter  bdng  inserted  in 
the  said  list. 

The  said  Henry  Russell  Streeter  had  never  been 
rated  in  respect  of  the  said  house,  but  he  paid  all 
rates  due  in  respect  of  the  said  house  up  to  the  5th 
Jan.  1868,  prior  to  the  20th  July  following. 

On  24th  Aug.  1868,  the  said  Henry  Russell 
Streeter  served  on  the  said  overseers  of  the  said 
parish  of  Horsham  a  claim  to  be  rated  in  respect  ot 
the  said  house,  and  which  claim  was  in  the  following 
form: — 

*<  Claim  to  be  Rated. 

"To  the  Overseers  of  the  Parish  of  Horsham, 

**  I  hereby  give  you  notice  that  I  claim  to  be  rated 
to  all  rates  made  by  you  for  the  relief  of  the  poor 
since  the  31  st  July  1867,  in  respect  of  a  house 
situate  in  Park-terrace  West,  and  numbered  9,  in 
the  parish  of  Horsham,  in  my  occupation,  and  I 
hereby  tender  payment  of  the  full  amotmt  of  all 
rates  made  previously  to  the  5th  Jan.  last,  and 
now  due,  if  any. 

**  Dated  this  24th  Aug.  1868." 

This  notice  was  duly  signed  by  the  said  Henry 
Russell  Streeter.  At  the  time  of  the  service  on  the 
said  overseers  of  the  said  notice  of  claim  to  be 
rated,  there  was  only  one  poor  rate  in  force  within 
the  said  borough,  and  which  was  made  on  the  15th 
Jan.  1868. 

It  was  contended,  on  behalf  of  the  said  appellant, 
that  the  said  claim  to  be  rated  served  by  the  said  Henry 
Russell  Streeter  on  the  overseers  on  the  24th  Aug. 
1868  was  invalid  and  insufficient;  that  the  said 
claimant  was  bound  to  prove  that  he  was  entitled  to 
rote  on  the  31  st  July  1868,  and  that  a  claim  to  be 
rated  dated  and  served  subsequently  to  the  said 
31st  July  was  too  late  and  invalid,  and  did  not 
entitle  the  said  claimant  to  have  his  name  inserted 
in  the  said  list.  I  thought  the  said  claim  to  be 
rated  was  too  late  and  invalid ;  but  the  Court  of 
Common  Pleas  in  Ireland  having  decided  in  two  cases 
{Aanew,  app.,  v,  ReiUyy  resp.,  2  Ir.  Com.  L.  Rep.  560 ; 
and  Muldowneg,  app.,  v.  Mcdcolmson,  resp.,  15  lb.  375) 
under  provisions  contained  in  the  Irish  Reform  Act 
(13  &  14  Vict.  c.  69,  sects.  55,  110),  similar  to  those 
contained  in  the  English  Reform  Act  (2  Will.  4,  | 


c.  45)  s.  80,  that  a  claim  to  be  rated,  dated  and 
served  in  August  was  sufficient  and  valid,  and 
related  back  to  the  previous  20th  July,  and  also  had 
relation  to  the  time  when  the  rate  was  made,  I  held 
the  said  claim  of  the  said  Henry  Russell  Streeter  to 
be  valid ;  and  he  having  in  other  respects  proved 
his  title  to  vote,  I  inserted  his  name  in  the  said  list 
of  persons  entitled  to  vote  for  a  member  for  the  said 
borough. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  claim  to  be  rated,  dated  and 
served  by  the  said  Henry  Russell  Streeter  on  the 
said  overseers  on  the  24th  Aug.  1868  was  valid  and 
si^cient  to  entitle  the  said  Henry  Russell  Streeter 
to  have  his  name  inserted  in  the  said  list  of  voters. 
If  the  court  shall  be  of  opinion  that  the  said  claim 
to  be  rated  was  valid,  then  the  name  of  the  said 
Henry  Russell  Streeter  is  to  remain  on  the  said  list, 
otherwise  his  name  is  to  be  expunged  therefrom  and 
the  register  is  to  be  amended  accordingly. 

The  arguments  are  sufficiently  stated  in  the 
judgment  of  the  court. 

Pickering^  Q.  C.  for  the  respondent,  cited  the  cases 
of 

Agnew  v.  Beilly,  2  Ir.  C.  L.  Bep.  560 ; 

Muldoxdiiey  v.  maleolmson,  15  Ir.  0.  L.  Bep.  375, 
and  contended  that  they  were  directly  in  point. 

Kecme,  Q-  C.  (Jbumley  with  him)  in  reply,  con- 
tended that  the  case  of  Ainsworth  (app.)  v.  Creeke 
Cresp.)  decided  this  day  (seo  preceding  case)  had 
determined  the  point  in  favour  of  the  appellant. 

BoviLL,  C.  J. — ^The  same  point  was  not  decided 
in  that  case.  There  we  decided  that  a  claim  which 
had  been  made  in  time  by  another  person,  could 
not,  under  the  circumstances  of  that  case,  be  con- 
sidered as  having  been  ratified.  It  was  assumed  by 
counsel  and  everybody  that  the  claim  would  have 
been  too  late  if  made  at  the  time  of  the  alleged 
ratification,  but  the  court  no .  doubt  expressed 
opinions  favourable  to  your  contention,  and  we 
must  consider  if  we  will  overrule  our  own  opinions 
or  those  of  the  Irish  judges,  but  before  deciding  this 
case  we  should  wish  to  have  an  opportunity  of 
looking  into  the  statutes  on  which  the  Irish  cases 
were  decided. 

Cut,  adv,  vuU. 

Jem,  18.— BoviLL,  C.  J.  now  delivered  the  judg- 
ment of  the  court  (BoviU,  C.  J.,  Byles,  Keating,  and 
Brett,  J  J.)— In  this  case  which  was  ai^ed  last  term 
before  my  hrothers  Byles,  Keating,  and  Brett  and 
myself,  the  claimant,  Heniy  Russell  Streeter, 
claimed  to  vote  as  the  rated  occupier  of  a  dwelling- 
house  in  the  borough  of  Horsham.  The  claimant 
had  not  been  rated  at  all  in  respect  of  the  house  in 
question;  but  had  at  some  time  before  the  20th 
July  1868,  paid  to  the  overseers  all  rates  which 
would  have  been  due  previous  to  the  5th  Jan.  1868, 
in  respect  of  the  said  house.  After  the  5th  Jan., 
namely,  on  the  15th  Jan.,  a  rate  had  been  duly 
made  in  the  borough,  but  in  it  the  claimant  was  not 
rated.  On  the  24th  Aug.  1868,  the  claimant  finding 
that  his  name  was  not  in  that  rate,  and  never  having 
previously  claimed  to  be  put  upon  that  rate,  served 
on  the  overseer  a  claim  to  be  rated  to  all  rates  made 
since  the  31st  July  1867,  and  in  such  claim  stated 
that  he  tendered  payment  of  all  rates  due  prior  to 
the  5th  Jan.  ISS8.  On  these  facts  the  revising 
barrister,  contrary  to  his  own  opinion,  but  in 
deference  to  two  cases  decided  in  Ireland,  held  that 
the  claimant  was  entitled  to  vote,  and  inserted  his 
name  on  the  register  of  voters.  It  was  contended 
before  us  on  behalf  of  the  appellant  that  the 
claimant  was  not  duly  qualified  as  a  voter  on  the 
dlst  July  1868,  because  he  had  not  then  been  rated 
to  all  rates  made  since  the  previous  31st  Jnly, 
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JDor  had  then  done  anything  declared  to  be  equi- 
valent to  having  been  so  rated,  and  that  nothing 
done  after  the  dlst  July  1868,  could  obviate  the 
objection  that  he  was  not  qualified  on  that  day.  It 
was  contended  on  behalf  of  the  respondent  that  the 
claim  and  tender  of  the  24Ui  Aug.  had  relation  back 
to  the  time  of  the  making  of  any  rate  to  which  such 
claim  applied,  and  put  the  claimant  in  the  present 
case  in  the  same  position  as  if  he  had  been  rated  on 
the  15th  Jan.  1868  in  the  rate  l^en  made  and  pub- 
lished. The  solution  of  the  question  thus  raised 
depends  upon  the  construction  of  the  various  enact- 
ments regarding  the  qualification  and'registration  of 
VDters.  Br  80  &  31  Vict.  c.  102,  s.  3,  "  Every  man 
shall  be  entitled  to  be  registered  as  a  voter,  &c., 
who  (amoijg  other  things)  is  on  the  last  day  of  July 
in  any  year,  and  has  during  the  whole  of  the  pre- 
ceding twelve  calendar  months  been  an  inhabitant, 
occupier,  &c,  and  has  during  the  time  of  such  occu- 
pation been  rated,  &c.,  to  all  rates  (if  any)  made  for 
the  relief  of  the  poor,  &c"  By  statute  2  Will.  4, 
c  45,  8.  27,  "  No  occupier  shaU  be  registered  unless 
he  shall  have  occupied  such  premises  as  aforesaid 
for  twelve  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year,  nor  unless  such 
person,  &c.,  shall  have  been  rated  in  respect  of  such 
premises  to  all  rates,  &c.,  made  during  the  time  of 
such  his  occupation,  &c."  The  collocation  of  phrases 
is  di£Ferent,  but  reading  the  later  by  tho  former 
statute  it  seems  that  the  true  meaning  of  the  later 
enactment  is  that  no  man  shall  be  registered  unless 
he  has  been  rated  to  all  rates  made'  during 
the  twelve  months  previous  to  the  Slst  July 
of  the  qualifying  year.  The  claimant  has  not  been 
10  rated,\and  therefore  primd  fade  was  not  entitled 
to  be  registered  as  a  voter.  But  by  80  &  81  Vict 
c.  102,  8.  56,  "All  laws,  customs,  and  enactments 
now  in  force  conferring  any  right  to  vote,  or  other- 
wise relating  to  the  representation  of  the  people  in 
England  and  Wales,  and  the  registration  of  persons 
entitled  to  vote,  shall  remain  in  full  force  and  shall 
apply  as  nearly  as  circumstances  admit,"  &c. ;  and 
by  s.  59,  ''This  Act  so  far  as  is  consistent  with  the 
tenor  thereof  shall  be  construed  as  one  with  the 
enactments  for  the  time  being  in  force  relating  to 
the  representation  of  the  people  and  with  the  Regis- 
tration Acts,  &C.,"  and  tiieref ore  it  is  necessary  to 
consider  whether  the  claimant,  although  he  has  not 
been  rated,  may  not  have  done  something  which  is 
equivalent  for  the  purposes  of  qualification  and 
registration  to  his  having  been  rated.  By  2  Will.  4, 
c.  45,  s.  30,  "It  shall  be  lawful  for  any  person 
occupying,  &c.,  to  claim  to  be  rated,  &c.,  whether 
the  hmdlord  shall  or  shall  not  be  liable  to  be  rated 
to  the  relief  of  the  poor  in  respect  thereof,  and 
upon  such  occupier  so  claiming  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or 
rates,  if  any,  then  due,  &c.,  the  overseers,  &c.,  are 
hereby  required  to  put  the  name  of  such  occupier 
upon  the  rate  for  the  time  being,  and  in  case  such 
overseers  shall  neglect  or  refuse  so  to  do(t.6.,  to  put 
his  name  on  the  rate  for  the  time  being)  such  occu- 
pier shall  nevertheless  for  the  purposes  of  this  Act 
be  deemed  to  have  been  rated,  &c.,  from  the 
period  at  which  the  rate  shall  have  been  made  in 
respect  of  which  he  shall  have  so  claimed  to  be  rated 
as  aforesaid ''  (t.e.,  the  rate  for  the  time  being.)  This 
seems  to  refer  to  a  claim  made  at  all  events  during 
the  time  the  rate  is  current.  This  claim  cannot  effec- 
tually be  made  in  respect  of  a  previous  rate  after  a 
subsequent  rate  is  made  and  published.  This  inter- 
pretation was  acceded  to  by  Maule,  J.  in  Bushell  v. 
Luckett,  2  C.  B.  111.  By  the  14  &  15  Vict.  c.  14, 
s.  1,  "  no  perspn  so  claiming  to  be  rated  and  paying 
or  tendering  on  before  the  20th  July  in  each  year, 
the  full  amount  of  the  rate  or  rates  (if  any)  due  in 
^espect  of  such  premises  on  the  5th  Jan.  preceding 
hall  be  required  to  make  any  further  claim  in 


regard  to  any  future  rate,  &c.,  but  shall  be  entitled 
to  be  put  on  the  list  and  to  be  registered  as  a  voter, 
&c."  This  enactment,  made  by  way  of  amendment 
to  that  last  cited,  applies  to  any  claim  properly  made 
before  the  20th  July  to  be  rated  to  all  rates  made 
before  such  claim,  and  accompanied  by  payment  oir 
tender  before  the  20th  July,  of  all  rates  due  on  the 
previous  5th  Jan.  The  required  payment  or  tender  is 
only  in  respect  of  rates  due  on  or  before  the  5th  Jan. ; 
but  the  enactment  does  not  dispense  with  a  rating  or 
a  valid  claim  to  be  rated  in  respect  not  only  of  the 
rates  made  before,  but  also  of  those  made  after  the 

5  th  Jan.,  and  before  the  claim  or  before  the  20th 
July.  It  does  not  dispense  with  the  necessity  of  the 
claim  in  order  to  make  it  valid,  being  made  in 
respect  of  a  rate  current  at  the  time,  and  does  not 
refer  to  a  claim  made  a/ler  the  20th  July.  Neither 
of  these  provisions,  in  terms  at  all  events,  enables 
a  claimant,  by  claiming  after  the  81st  July,  to 
be  rated  in  respect  of  a  rate  made  previous 
to  the  Slst  July,  to  become  qualified  to  vote 
by  reason  of  having  then  been  rated  to  all 
ratesmade  during  the  previous  year.  These  sec- 
tions do  not  aid  the  contention  of  the  respondent, 
or  do  away  with  the  primd  fade  disability  arising 
upon  the  8rd  section  of  30  &  31  Vict.  c.  102.  If  we 
look  to  the  Registration  Acts  the  necessity  of  the 
qualification  being  complete  on  the  Slst  July  seems 
to  be  even  more  fully  made  out.  The  only  jurisdic- 
tion or  power  which  the  revising  barrister  can  pro- 
perly exercise  is  that  which  is  given  to  him  by  the 
statutes  under  and  by  which  his  office  is  created.  3y 

6  Vict.  c.  18,  s.  7,  the  form  of  objection  given,  which  iJI 
to  be  answered  by  the  clumant.  is  that  every  pertoa 
upon  the  register  for  the  time  being  for  any  county 
may  object  to  any  other  person  upon  any  list  <^ 
voters  for  such  county,  as  not  having  been  entitled 
on  the  last  day  of  July  then  next  pr^eding  to  have 
his  name  inserted,  &c  By  sect.  15  the  persons  who 
may  claim  in  boroughs  as  having  been  improperly 
omitted  by  the  overseers  are  those  who  can  and 
shall  claim  as  having  been  entitled  on  the  last 
day  of  July  then  next  preceding  to  have  thar 
names  inserted,  &c.  This  seems  further  to  show 
that  under  sect.  14  the  persons  whose  names 
the  overseers  ought  to  insert  are  those  who  would  bs 
entitled  on  the  Slst  July.  By  sect.  17  the  power  to 
object  in  boroughs  is  to  any  person  as  not  having 
been  entitled  on  the  last  day  oi  July  next  preceding 
to  have  his  name  inserted,  &c.  By  sect.  87  the 
revising  barrister  has  power  to  insert  in  any  county 
list  the  name  of  any  person  who  has  claimed  in  case 
it  shall  be  proved  that  he  was  entitled  on  the  last 
day  of  July  then  next  preceding  to  be  inserted,  Ac. 
By  sect.  88  the  same  limitation  to  the  power  of  the 
revising  barrister  is  imposed  in  boroughs.  And  by 
sect.  40,  the  section  on  which  the  action  of  the 
revising  barrister  mainly  depends,  it  is  expressly 
enacted  that  when  any  person  shall  have  been 
objected  to  by  the  overseer,  or  by  any  other  person, 
&c.,  such  barrister  shall  then  require  it  to  be 
proved  that  the  person  so  objected  to  was 
entitled  on  the  last  day  of  July  then  next 
preceding  to  have  his  name  inserted,  &c.,  and  in 
case  l^e  same  shall  not  be  proved  to  the 
satisfaction  of  such  barrister,  or  in  case  it  shall 
be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  voting  in  the  election, 
&c.;  such  barrister  shall  expunge  the  name  of  every 
such  person  from  the  said  lists,  &c.  It  would 
surely  require  very  specific  words  elsewhere  to  over- 
ride the  force  of  these  specific  enactments,  and  to 
authorise  the  court  to  say  that,  although  on  the  Slst 
July  Uie  claimant  would  not  have  been  entitled ; 
yet  by  reason  of  something  done  by  him  after  the 
dlst  July  he  is  entitled,  and  that  the  revising 
barrister  should  not  require  it  to  be  proved  that  the 

,  claimant  was  entitled  on  the  Slst  July ;  and  even 
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though    it    should   be   proved   that   he  was   not 
entitled  on  the  3 let  Julj,  shonld  insert  his  name 
in  or  refuse  to  expunge  it  from  the  re|;^ister  of 
TOters.      The  case  of  Powell  y.  Bradley,  84  L.  J. 
67,  C.   P.;    11  L.  T.  Rep.  N.   S.  602,  seems  to 
show  that  for  some  purposes  at  least  the  8Ut  July 
is  the  day  on  which  the  qualification  must  be  com- 
plete.    It  has,  howeyer,  been  argued  that  if  the 
construction  contended  for    by  the  appellant   be 
adopted,  no  practical  effect  can  be  given  to  sect. 
16    of    6    Vict,   c    18,   and    the    power  therein 
given    to    inspect  the   rate    book   is  futile.     It 
would    seem,   however,  that    such   power  of   in- 
spection, even  in  an  extreme  case,  might  be  useful 
for  the  purpose  of  seeing  what  the  overseer  has  done 
or  omitted,  even  though  a  claim  has  previously  been 
made,  and  for  thus  guiding  a  claimant  as  to  the 
amount  of  evidence  which  will  be  required  from  him 
before  the  revising  barrister.    This  argument  seems 
hardly  sufiElcient  to  overrule  the  express  enactments 
above  referred  to ;  convenience  and  safety  seem  to 
point  to  the  same  conclusion  as  that  to  be  deduced 
horn  tlie  words  of  the  statutes.     If  that  which 
it  is  asserted  may  be  done  after  the  81st  July  may 
be  then  legally  done,  there  seems  nothing  to  prevent 
its  being  done  even  before  the  revising  barrister  in 
conrt,  and  we  have  already  substantially  decided  in 
the  case  of  Ainsworth  v.  CretJee  (see  preceding  case) 
that  a  claim  at  that  time  would  be  too  late.    It  seems 
to  us  that  the  true  construction  of  the  English  sta- 
tutes, and  convenience  and  safety  alike  require,  that 
the  qualification  must  be  complete  on  the  81  st  July. 
We  are,  however,  met  by  authority  to  which  we  shall 
ever  feel  inclined  and   bound  to  pay  the  highest 
respect,  the  authority  of  the  Irish  judges  in  the  cases 
Agnew  (app.)  v.  Reilly  (resp.),  2  Ir.  U.  L.  Rep.  660, 
and  AJulldowneff  (app.)  v.  Malcolmson  (resp),  15  Ir. 
C.  li.  Rep.  875.    We  have  carefully  and  anxiously 
considered  those  cases,  as  well  as  the  statutes  1  &  2 
Vict.  c.  56,  on  which  is  founded  the  administration 
of  the  poor  laws  in  Ireland,  and  the  13  &  14  Vict. 
c  69,  on  which  the  qualification  and  registration  of 
voters  in  Ireland  depend.    We  are  bound  to  confess 
that  there  i«  so  much  similarity  between  many  of 
the  enactments  in  the  English  Registration  Acts 
and  the  last-mentioned  Irish  statutes  that  many  of 
the  reasons  which  have  led  us  to  the  construction 
we  feel  bound  to  put  on  the  English  Acts  could 
hardly  have  permitted  us  to  concur  with  some  of 
the  remarks  of  the  Irish  judges  on  the  Irish  statutes 
in  those  cases;  but  even  in  one  of  those  cases  it  seems 
to  have  been  considered  by  some  of  the  judges  that 
the  claim  must  be  made  before  the  court  of  the 
revising    barrister  is   opened;   and  the  adminis- 
tration   of    the    system   of   poor   law   rating   in 
Ireland  is  so  different  from  that  in  England,  and 
the  qualification  as  to  rating  of  voters,  the  formation 
of  the  lists  of  voters,  and  the  machinery  for  pre- 
paring them  and  taking  the  registration  are  so 
different,  and  give  rise  to  so  many  different  con- 
siderations and  arguments,  that  we  do  not  feel 
called  upon  or  authorised  to  discuss  further  the 
propriety  of. the  ultimate  decision  in  those  cases 
upon  the  Irish  statutes.    We  confine  ourselves  to 
saying  that,  having  regard  to  the  English  statutes, 
we,  fi^  the  reasons  before  stated,  are  of  opinion  that 
the  decision  of  the  revising  barrister  in  this  case, 
given  in  deference  to  the  Irish  cases,  was  wrong, 
and  his  own  personal  opinion  was  correct.    The 
decision  of  the  revising  barrister  will,  therefore,  be 
reversed,  and  the  register  be  amended  accordingly. 

Judffmentjbr  the  appellant. 

Attorney  for  the  appellant,  T,  E.  StrangewaySy  for 
Pilfold  Medwin,  Horsham. 

Attorneys    for    the    respondent,    Baxter^    Rose, 
Norton,  and  Co. 


Monday,  Jan,  25,  1869. 
Trottbr  (app.),  v,  Watson  (resp.) 

Qualification  for  county  franchise — Equitable  leasehola 
estate — Member  of  a  building  socuty — 80  j'  31  Vict, 
c.  102,  s.  5. 

A  claimant  for  comity  fr€snehise  under  sect,  5  of  the- 
Bepresentation  of  the  People  Act  1867,  based  his 
qualification  upon  the  ground  of  his  being  in  posses- 
sion,  as  member  of  a  building  sucietv,   of  leasehold' 
house  and  lands  of  sufficient  value;  the  owner  of  the 
fee  simple  had  undertaken  by  deed  to  grant  leases  Jar 
ninety-nine  years  to  metnbers  of  the  society  nominated 
by  trustees,  and  upon  the  written  request  of  another 
person  who  had  advanced  money  for  building  the- 
houses.    By  a  second  deed  the  trustees  agreed  that  the 
claimant,  upon  payment  of  the  remainder  of  instalments^ 
due,  €Utd  the  fulfilment  of  the  rules  of  the  society  and 
other  conditions,  should  be  nominat&d  by  them  for  a 
lease  under  the  provisions  of  the  first  deed: 

Held  {reversing  the  decision  of  the  revising  barrister), 
that  the  claimant  had  no  legal  or  equitable  estate  in  or 
term  of  not  less  than  sixty  years^  that  he  had  a  mers 
inchoate  equitable  right  to  a  leasehold  estate  in  the 
premises  upon  certain  conditions,  and  that  he  was  in 
possession  only  until  it  could  be  decided  whether  he 
should  have  such  an  estate  or  not ;  As  was  not  there'- 
fore  qualified  to  be  registered. 

At  a  court  for  the  revision  of  the  lists  of  voters 
for  knights  of  the  shire,  held  on  the  15th  Sept.  1868,^ 
at  Jarrow,  in  and  for  the  northern  division  of  the 
county  of  Durham,  and  by  adjournment  on  the  7th 
Oct.  1868,  at  the  city  of  Durham,  in  and  for  the  said 
northern  division,  before  one  of  the  barristers  ap- 
pointed to  revise  the  list  of  voters  for  the  said 
division,  George  Stillman  duly  objected  to  the  name 
of  Robert  Anderson  being  retained  on  the  list  of 
voters  for  the  townships  of  Hedworth,  Monkton,  and 
Jarrow,  in  the  said  northern  division  of  the  county 
of  Durham. 

The  name  and  qualification  of  the  said  Robert 
Anderson  appeared  on  the  list  of  claimants  pub- 
lished by  the  overseers  of  the  said  townships  in  the 
subjoined  form. 


Anderson 
Bobert 


16,  Clayton 
street,  Jarrow 


Leatehold 

hOUM 


16,  Clayton 
street,  Jarrow 


The  following  facts  were    established    by  the 
evidence. 

By  memorandum  of  agreement,  dated  the  1st 
May  1863,  and  made  between  Sir  Walter  Charles 
James,  Baronet,  and  Dame  Sarah  Caroline,  his  wife, 
of  the  first  part,  John  Mclntyre,  Greorge  Sharp, 
Robert  Armstrong,  and  William  Bell,  of  the  second 
parr,  and  John  Clayton  of  the  third  part.  After 
stating  that  certain  parcels  of  ground,  part  of  the 
Jarrow  Grange  Estate,  over  which  the  said  Dame 
Sarah  Caroline  James  had  an  absolute  power  of 
appointment,  had  been  laid  out  as  the  sites  for  one 
hundred  workmen's  dwelling-houses,  and  that  it  was 
intended  that  the  said  one  hundred  dwelling-houses 
should  be  built  by  means  of  the  monthly  contri- 
butions of  one  hundred  workmen  who  should  be 
selected  by  the  said  parties  thereto,  of  the  second 
part,  and  that  in  the  mean  time,  until  such  contri- 
butions should  have  been  fully  paid  up,  such  sum 
and  sums  of  money,  not  exceeding  in  the  whole 
7000/.,  as  should  be  required  for  the  completion  of 
the  said  dwelling-houses  over  and  above  the  con- 
tributions from  time  to  time  accruing,  should  be 
advanced  by  the  said  John  Clayton,  and  should  be 
repaid  to  him,  with  interest,  after  the  rate  of  five 
pounds  per  cent,  per  annum  out  of  such  contri 
butions.  And  that  a  lease  for  99  years  from  that 
day,  at  the  rate  of  nine  shillings  and  sixpence  per 
annum,  should  be  granted  to  each  of  such  workmen. 
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of  the  site  of  each  such  dwelling-house,  when  and 
80  soon  as  the  said  John  Clayton,  with  the  consent, 
in  writing,  of  the  said  parties  thereto  of  the  second 
part,  should  require  the  same  to  be  granted.  It  was 
declared  and  agreed  that  in  the'meantftne,  and  until 
such  leases  should  be  granted,  the  said  parcels  of 
land,  and  the  houses  and  buildings  which  should 
from  time  to  time  be  erected  thereon,  should  be  a 
security  to  the  said  John  Clayton  for  so  much  and 
such  part  of  the  sum  and  sums  of  money  which 
should  be  advanced  by  him  from  time  to  time  as 
aforesaid  as  should  from  time  to  time  remain  due 
and  unpaid,  witii  interest  thereon  at  the  rate  of  five 
pounds  per  cent,  per  annum,  and  that  such  further 
instruments  necessary  to  give  effect  to  such  security 
should  be  executed  on  the  request  of  the  said  John 
Clayton.  And  the  said  several  persons  parties 
thereto  of  the  second  part  agreed  to  superintend  the 
erection  of  the  said  dwelUng-houses,  collect  the 
contributions  of  the  workmen  for  whom  the  same 
were  intended  to  be  built,  and  pay  the  amount 
monthly  to  the  said  John  Clayton  until  the  amount 
of  his  advances  should  be  repaid,  with  interest  after 
the  rate  of  five  pounds  per  cent,  per  annum. 

Leases  of  six  or  seven  of  the  said  sites  with 
dwelling-houses  erected  thereon  had  actually  been 
granted  to  workmen  who  had  fully  paid  to  the  said 
parties  of  the  second  part  the  sums  agreed  on 
between  them  as  the  price  of  such  sites  and  houses 
respectively,  which  sums  had  been  handed  over  by 
the  said  parties  of  the  second  part  to  the  said 
John  Clayton,  in  part  payment  of  his  said  loan  and 
interest. 

The  remainder  of  the  sites  had  been  sold  by 
the  said  parties  of  the  second  part  to  workmen 
under  agreements  in  the  form  and  of  the  tenor  and 
effect  of  the  agreement  between  the  said  parties 
of  the  second  part  and  the  said  claimant,  Robert 
Anderson,  next  hereafter  mentioned;  but  leases 
of  the  same  have  not  yet  been  actually  granted. 
At  the  date  of  these  agreements  respectively,  the 
houses  were  in  some  cases  not  built,  and  in  other 
cases  only  partially  so.  Where  not  actually  built, 
they  were  subsequently  completed  by  the  respective 
purchasers,  the  costs  being  defrayed  out  of  money 
which  was  part  of  the  7000/.  hereinbefore  mentioned 
and  agreed  to  be  advanced  by  the  said  John 
Clayton,  and  which  said  sum  has  been  partly  repaid 
by  the  contributions  aforesaid. 

By  memorandum  of  agreement,  dated  the  18th 
July,  1864,  and  made  between  the  said  John 
Mclntyre,  William  Bell,  George  Sharp,  and  Eobert 
Armstrong,  therein  described  as  trustees  to  the 
Jarrow  Building  Company  (and  who  and  their 
successors  are  thereinafter  referred  to  as  ^'  the  said 
tfUstees")  of  the  one  part,  and  the  said  claimant^ 
Bobert  Anderson  (thereinafter  referred  to  as  **  the 
said  purchaser  "\  of  the  other  part,  the  said 
trustees  agreed  \o  sell,  and  the  said  purchaser 
agreed  to  purchase,  the  leasehold  piece  of  ground, 
dwelling-house,  and  premises,  situated  in  No.  16, 
Clayton-street,  on  the  Jarrow  Grange  Estate  afore- 
said, and  more  particularly  described  by  the  plans 
and  specifications  already  agreed  to  by  the  said 
purchaser  to  be  held  for  a  term  of  ninety-nine  years, 
subject  to  an  annual  ground  rent  of  Qs.  6d,  to  be 
paid  thereout  to  the  said  Sir  Walter  Charles  James, 
or  his  agents,  at  or  for  the  price  or  sum  of  74/. 
And  it  was  agreed  that  the  said  purchase  money  of 
74/.  should  be  paid  by  fortnightly  instalments  of 
hs.  Od,y  being  aiter  the  rate  of  lOiL  per  cent,  per 
onnimi  on  the  contract  price  of  each  house,  5L  per 
cent,  per  annum  to  be  deducted  therefrom  for 
interest  on  the  debt  standing  against  the  said 
purchaser  at  the  commencement  of  each  twelve 
months,  the  remainder  to  be  applied  to  the  re- 
duction of  the  debt  standing  against  the  said 
purchaser  at  the  commencement  of  each  succeeding  | 


twelve  months.  And  if  the  purchaser  should  neglect 
or  refuse  to  make  any  of  the  said  fortnightly  pay- 
ments  when  the  same  respectively  should  become 
due,  he  should  forfeit  and  pay  to  the  said  trustees 
as  and  for  liquidated  damages  the  sum  of  threepence 
for  the  first  neglect  or  default,  sixpence  for  the 
second,  one  shilling  for  the  third,  and  so  on,  the 
sums  increasing  in  the  same  ratio  for  each  succeed- 
ing neglect  or  default  until  such  sums  should  be 
equal  to  the  amount  the  said  purchaser  had  paid  to 
the  said  trustees  as  regular  subscriptions.  And  that 
if  at  any  time  such  should  be  the  case,  the  said 
trustees  shall  have  fuU  power  to  enter  on  the  said 
ground,  house,  and  premises,  and  hold  the  same  as 
if  the  now  reciting  agreement  had  not  been  made^ 
and  forcibly  to  expel  the  said  purchaser  without  any 
ejectment  or  other  legal  process,  and  to  plead  the 
now  reciting  agreement  as  conclusive  evidence  of 
leave  and  licence.  And  it  was  also  agreed  that  the 
said  purchaser  should  have  possession  of  the  said 
premises  from  and  after  the  signing  of  the  now 
reciting  agreement,  and  should  pay  all  ground  rent^ 
taxes,  rates,  cesses,  and  outgoings  in  respect  thereof. 
And  that  the  said  purchaser,  his  heirs,  and  assignSy 
should  keep  and  maintain  the  said  dwelling-house 
and  premises  in  good  condition  and  repair.  And 
that  until  all  moneys  which  might  be  due  or  payable 
to  the  said  trustees  or  their  successors  under  the 
now  reciting  agreement  or  the  rules  of  the  Jairow 
Building  Company  aforesaid  should  have  been  duly 
satisfied,  the  said  trustees  should  have  full  power  to 
insure  the  said  dwelling-house  and  premises  against 
loss  or  damage  by  fire  in  such  name  and  for  such 
sum  as  they  might  think  necessary,  and  all  moneys 
which  the  said  trustees  should  pay  in  so  doing 
should  be  repaid  by  the  said  purchaser  on  demand, 
and  should  until  and  in  default  of  payment  thereof 
be  a  charge  on  the  said  premises.  And  that  the 
said  purchaser  should  not  sell  or  transfer  his  interest 
in  the  said  house  and  premises  to  any  person  or 
persons  whomsoever  without  the  consent  or  approval 
of  the  said  trustees.  And  that  within  three  months 
after  all  the  moneys  due  or  payable  under  the  now 
reciting  agreement  and  the  rules  of  the  Jarrow 
Building  Company  aforesaid  had  been  duly  satisfied, 
and  provided  the  said  purchaser  should  have 
observed  and  performed  all  and  every  the  conditions 
and  agreements  therein  contained,  and  also  all  and 
every  the  rules  and  regulations  for  the  time  being 
of  the  said  company,  and  on  his  part  to  be  observed 
and  performed,  the  said  trustees  or  their  successors 
should,  at  the  request  and  costs  of  the  said  pur- 
chaser, give  him  a  proper  conveyance  in  duplicate  of 
the  said  leasehold  premises,  subject  to  the  said 
annual  ground  rent  and  the  powers  for  raising  the 
same. 

Upon  the  execution  of  this  agreement  the  claim- 
ant was  let  into  possession  of  the  said  dwelling- 
house  and  premises  therein  comprised. 

Since  the  making  of  the  contract  he  has  duly  paid 
all  instalments  according  to  the  contract,  and  has 
observed  all  the  rules  and  regulations  of  the  said 
building  company.  All  the  houses  referred  to  in 
the  firstly  recited  agreement  had  been  erected  on 
the  said  land  by  the  said  trustees'  money,  having 
been  advanced  from  time  to  time  for  that  pi^pose 
by  the  said  John  Clayton,  to  the  amount  of  7000/1, 
which  amount,  together  with  the  monthly  contri- 
butions of  the  said  workmen  from  time  to  tim 
made,  covered  the  whole  cost  to  the  trustees  of  the 
erection  of  the  said  houses.  Since  the  said  houses 
were  built  the  agreed  ground  rent  of  ds,  6cL  has 
been  yearly  paid  by  each  individual  purchaser  to 
Sir  Walter  James  in  respect  of  each  house,  out  of 
the  monthly  payments  of  the  persons  for  whom  the 
dwelling-houses  were  built.  The  interest  upon  the 
said  sum  of  7000/1,  together  with  part  of  the  prin- 
cipal, had  been  repaid,  so  that  only  the  sum  of  5000J|^ 
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was  on  the  31  st  July  1867  due  to  the  said  John 
Clayton  for  principal  and  interest  on  account  of  his 
said  loan.  Since  that  date  the  amount  due  to  him 
had  at  no  time  exceeded  that  sum,  and  on  the  dlst 
July  1868.  and  at  the  time  of  the  reTision,  was  less. 

The  part  of  the  said  parcels  of  ground  mentioned 
in  the  said  agreement  of  Ist  May  1863,  and  the 
booses  built  hereon  not  included  in  the  leases 
already  granted,  were  on  the  3 Ist  July  1867,  and 
bsYe  since  continued,  a  sufficient  security  for  the 
amont  due  to  Mr.  Clayton  for  principal  and  interest. 

The  aggregage  amount  of  the  respective  balances 
of  purchase  money  and  interest  due  and  unpaid 
from  the  respective  purchasers  to  the  said  trustees 
for  sites  and  houses  not  yet  actually  leased  has 
always  exceeded  the  said  amount  due  at  any  time 
to  Mr.  Clayton. 

With  respect  to  many  of  the  said  sites  and  the 
bouses  l^ereon,  the  annual  value  of  the  same  after 
deducting  interest  at  five  per  cent,  on  the  unpaid 
balance  of  purchase  money  the  ground  rent  of  9s.  6c?., 
and  insurance  appeared  to  be  less  than  51;  and  I 
accordingly  disallowed  the  claims  of  the  purchasers 
of  such  sites  and  houses  to  be  registered. 

With  respect  to  others  of  the  said  sites,  the  houses 
thereon,  after  being  built  by  the  trustses,  had  been 
added  to  and  improved  by  the  expenditure  of 
capital  and  labour  thereon  by  the  respective  pur- 
chasers thereon,  among  whom  was  the  claimant 
Bobert  Anderson.  House  property  in  the  neigh- 
bourhood had  also  generally  increased  in  value, 
and  I  found,  as  a  fact,  that  after  deducting  from 
the  annual  value  of  the  said  claimant's  house 
interest  at  five  per  cent,  upon  the  balance  of  pur- 
chase money  due  on  the  81st  July  1867,  to  the 
trustees  the  agreed  ground  rent  of  ds.  Qd.,  the  cost 
of  repairs,  and  premium  for  fire  insurance,  there 
remained  51  clear. 

If  the  whole  of  the  fortnightly  instalments  of 
5s.  Gd.  were  to  be  considered  as  an  annual  charge 
upon  the  said  house,  then  its  clear  yearly  value  was 
less  than  5L  , 

If  the  yearly  value  of  the  claimant's  estate  and 
interest  is  to  be  measured  by  and  consist  of  only  a 
fair  rate  of  interest  (having  regard  to  the  nature  of 
the  property)  upon  so  much  of  the  instalments  of 
price  as  consist  of  principal  paid  to  the  trustees, 
plus  any  increased  value  by  reason  of  improve- 
ments made  by  the  purchaser,  and  any  general  rise 
in  the  value  of  house  property,  but  excluding  the 
difference  between  the  contract  price,  and  the 
amount  thereof  actually  paid,  then  the  clear  annual 
value  would  be  less  than  51. 

Upon  these  facts  it  was  conteded  on  behalf  of  the 
•bjector — first,  that  the  claimant  was  not  entitled 
either  as  lessee  or  assignee  to  the  said  house  for  the 
unexpired  residue  of  any  term  originally  created  for 
a  i>eriod  of  not  less  than  sixty  years,  so  as  to 
entitle  him  to  be  placed  on  the  register ;  secondly, 
that  the  clear  yearly  value  of  the  claimant's  interest 
(if  any)  in  the  said  house  was  less  than  5/.  over  and 
above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same. 

On  the  other  hand,  it  was  contended  on  behalf  of 
the  claimant— first,  that  although  no  term  had  actu- 
ally been  created  at  law,  yet  there  was  a  valid  and 
binding  contract,  partly  performed  between  Sir 
Walter  and  Lady  James,  their  mortgagee,  Mr, 
Clayton,  and  the  trustees  of  the  building  company, 
for  the  granting  of  leases  to  their  nominees  of  sites 
and  houses  thereon  for  ninety-nine  years  from  the 
Ist  May,  1863,  and  that  he,  the  claimant,  having 
contracted  with  the  trustees  that  he  should  be 
named  as  one  of  such  lessees,  and  having  paid  part 
of  tiie  purchase-money  and  been  let  into  possession 
of  the  premises  to  be  demised  to  him,  was  entitled 
in  equity  to  have  the  lease  granted  to  him  on  Mr. 
Clayton's  debt  being  paid  off,  and  was,  therefore, 


(xstui  que  trust  in  actual  possession,  and  had  a  suf- 
ficient equitable  estate  as  lessee  for  an  unexpired 
term  of  not  less  than  sixty  years ;  secondly,  that  Mr. 
Clayton's  mortgage  debt  must  be  treated  as  appor- 
tioned upon  and  borne  by  the  various  unleased  sites 
and  the  houses  thereon  in  proportion  to  the  balance 
of  price  remaining  due  and  unpaid  for  the  same ; 
and  that  a  court  of  equity  would  so  apportion  such 
debt ;  thirdly,  that  deducting  together  with  ground- 
rent,  fire  insurance,  and  cost  of  repairs,  interest  at 
5  per  cent,  upon  such  unpaid  balance  of  price,  the 
yearly  value  of  the  claimant's  estate  and  interest  in 
the  house  in  question  was  not  less  than  5^ 

The  revising  barrister  was  of  opinion  that  the 
arguments  on  behalf  of  the  claimant  were  sound, 
and  allowed  his  name  to  remain  on  the  register. 

The  questions  for  the  court  were  :  First.  Whether 
the  claimant  had  such  an  estate  and  interest  in  the 
house  and  premises  in  his  possession  as  to  entitle 
him  to  be  registered?  Secondly.  Whether  the 
annual  charge  upon  his  premises  in  respect  of  the 
balance  of  price  unpaid  to  the  trustees  of  the 
building  company,  or  in  respect  of  Mr.  Clayton's 
mortgage  debt,  was  properly  held  not  to  exceed  five 
per  cent,  upon  such  unpaid  balance  of  price? 
Thirdly.  Is  the  yearly  value  of  the  claimant's 
equitable  leasehold  estate  and  interest  (if  any)  in 
the  site  and  the  house  thereon  to  be  estimated  as 
consisting  only  of  interest  upon  the  part  of  the 
price  paid  on  the  31st  July  1867  to  the  trustees,  plus 
any  increased  yearly  value  of  the  premises  owing  to 
improvements  made  by  the  claimant,  and  any 
general  rise  in  the  value  of  house  property;  but 
excluding  the  balance  of  the  principal  of  the  pur- 
chase money  constituting  the  difference  between  tbo 
contract  price  and  the  portion  thereof  paid? 
Fourthly.  Or  is  the  yearly  value  of  the  claimant's 
said  estate  and  interest  to  be  estioiated  at  the  whole 
present  yearly  value  of  the  premises,  subject  to  the 
agreed  ground  rent  and  fire  insurance  (upon  what- 
ever facts  such  value  depends),  less  interest  at  five 
per  cent,  on  the  unpaid  balance  of  the  agreed  pur- 
chase money  ? 

If  the  court  shall  be  of  opinion  that  the  first 
second,  and  fourth  of  these  questions  should  be 
answered  in  the  affirmative  and  the  third  in  the 
negative^  then  the  name  of  the  claimant  is  to  remain 
upon  the  register.  But  if  the  court  decide  any  one 
or  more  of  .the  first,  second,  and  fourth  questions  in 
the  negaitive,  or  the  third  in  the  affirmative,  then  the 
name  of  the  claimant  is  to  be  erased  from  the  register. 

ii/«m«9/y,  Q.  C.  (with  him  Lovwy\  argued  for  the 
appellant,  against  the  claimant,  and  cited 
R.  V.  GeddMiffmi,  2  B.  &  C.  129  ; 
R.  V.  LlaaUiUio  jCrrossenny,  5  B.^  C.  461 ; 
E.  V.  WooVpit,  2  B.  &  E.  272 ; 
Gcdnsford  v.  Free-man-y  18  C.  B.,  N.  S.,  185. 

JoAua  Williams^  Q.  C.  (with  him  UdaU%  appeared 
for  the  respondent,  and  relied  upon  the  following 
authorities : 

Sugden's  Vendors  and  Tardusers  tlSth  edit.) 
p.  146; 

Faine  v.  Meller,  6  Ves.  349 ; 

8et<m  V.  £flad6,  7  Ves.  265 ; 

Hol/royd  v.  Ma/rshall,  10  H.  L.  Gas.  191 ; 

Dart's  Vendors  and  Pmrchasers,  p.  161 ; 

Moore  v.  GarUHn'ooke,  12  C.  B.  661. 

The  arguments  sufficiently  appear  in  the  following 
judgments  of  the  court. 

BoviLL,  C.  J< — ^The  question  for  the  court  is, 
whether  this  claimant  for  county  franchise  is  en- 
titled as  lessee  of  the  unexpired  residue  of  a  term 
originally  created  for  not  less  than  sixty  years? 
The  words  of  sect.  6  of  30  &  31  Vict.  c.  102,  are : 
"  Every  man  shall  be  "  entitled  to  be  registered  and 
vote  for  a  county  who,  amongst  other  qualiflca- 
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tions,  **  is  Beised  at  law  or  in  equity  of  any  lands 
or  tenements  of  freehold,  copyhold,  or  any  other 
tenure  whatever,  for  bis  own  life,  or  for  the  life  of 
another,  or  for  any  lives  whatsoever,  or  for  any 
larger  estate  of  the  clear  yearly  value  of  not  less 
than  5L  over  and  above  all  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same,  or  who  is 
entitled,  either  as  lessee  or  assignee,  to  any  lands  or 
tenements  of  freehold  or  of  any  other  tenure  what- 
ever, for  the  unexpired  residue,  whatever  it  may  be, 
of  any  term  originally  created  for  a  period  of  not 
less  than  sixty  years  (whether  determinable  on  a 
life  or  lives,  or  not)  of  the  clear  yearly  value  of  not 
less,  than  5L  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same."  No  ques- 
tion arises  in  this  case  as  to  the  period  for  which 
the  lease  was  granted,  or,  as  far  as  our  decision 
goes,  as  to  its  yearly  value.  The  statute  distin- 
guishes between  persons  entitled  ac  law  or  in 
equity  to  freehold  or  copyhold  lands  ur  tenements, 
and  persons  entitled  as  lessees  uf  terms  not  less 
than  sixty  years.  The  words  **  seised  at  law  or  in 
equity,"  which  are  used  with  regard  to  the  former, 
are  omitted  in  the  latter  part  of  the  section,  which 
defines  the  leasehold  franchise.  Assuming,  how- 
ever, for  the  purpose  of  argument  ^at  an 
equitable  estate  in  leasehold  is  sufBcient,  as  in  the 
case  of  freehold  or  copyhold,  Mr.  Williams  says 
that  an  equitable  right,  which  he  calls  an  equitable 
estate,  is  equally  within  this  provision  of  the 
statute ;  and  he  has  cited  cases  for  the  purpose  of 
showing  that  if  there  had  been  an  agreement  for  a 
•sale  or  lease  of  property,  and  the  purchaser  had 
taken  possession,  and  nothing  remained  to  be  done 
but  payment  of  the  purchase  money,  the  courts  of 
equity  would  hold  that  the  agreement  had  given  to 
the  purchaser  an  equitable  right  or  interest  in  the 
term  or  estate  agreed  to  be  conveyed  or  assigned. 
But  even  granting  that  such  an  interest  would 
confer  a  vote,  this  case  is  different.  The  freehold, 
as  stated  in  the  agreement,  is  vested  in  Lady  James, 
or  in  her  husband  on  her  behalf.  Any  legal  or 
equitable  interest  must  consequently  be  derived 
through  them.  Neither  Sir  W.  James  nor  his  wife 
has  ever  entered  into  any  contract  at  all  with  this 
claimant.  The  agreement  is  between  Sir  W.  James 
and  Clayton  and  the  trustees.^  and  it  is,  on  Sir  W. 
James's  part,  to  grant  to  certain  workmen  a  lease  of 
ninety-nine  years  from  May  1860,  at  a  rent,  when 
Clayton,  with  the  consent  in  writing  of  the  trus- 
tees, shall  require  the  same  to  be  granted.  Until 
this  condition  is  fulfilled,  it  is  not  determined 
who  are  to  be  the  leaseholders.  Clayton  ad- 
vances 7000^,  which  is  to  be  a  charge  on  the 
property.  The  second  agreement  is  entered  into 
between  the  trustees  and  the  claimant.  It  is 
an  agreement  in  substance  for  the  sale  of  a  term  of 
ninety-nine  years,  on  certain  conditions  being  ful- 
filled, but  before  Uie  conveyance  is  to  be  executed  the 
purchaser  must  have  paid  all  the  moneys  due  or  pay- 
able under  the  agreement,  performed  all  the  rules  of 
the  building  society,  and  the  conditions  contained  in 
the  second  agreement,  and  three  months  must  elapse 
after  the  purchase  money  has  been  paid.  Before 
the  claimant  could  be  a  leaseholder  he  must  have 
done  all  this,  yet  he  has  neither  paid  the  whole  of 
the  purchase  money,  nor,  of  course,  have  the  three 
months  elapsed  after  payment  of  it,  and  there  is 
nothing  to  show  that  the  rules  have  been  observed ; 
'but,  even  if  the  rules  had  been  observed,  Clayton 
has  not  asked  for  the  lease  to  be  granted,  nor  have 
the  trustees  given  their  consent  in  writing.  It  is 
not  contended  that  the  claimant  had  a  legal  estate, 
he  is  said  only  to  have  an  equitable  one.  But  there 
is  no  equitable  estate  until  the  time  arrives  when 
these  conditions  shall  have  been  fulfilled,  and  the 
courts  of  equity  would  not  decree  a  specific  per- 
formance of   the   contract   on    the  part   of   Sir 


W.  James  to  create  the  lease  until  then.  The 
claimant  is  in  lawful  possession  of  the  house  and 
land,  but  not  for  a  term  of  sixty  years  ;  he  is  in 
possession  until  it  is  decided  whether  he  is  to  have 
the  estate  or  not ;  and  this  depends  upon  whether 
he  performs  the  conditions  contained  in  the  agree- 
ment. The  claimant  has,  therefore,  no  estate  at  all, 
either  at  law  or  in  equity ;  he  has  a  mere  inchoate 
equitable  right,  which  is  not  yet  rendered  perfect. 
It  is  nothing  but  a  mere' equity  at  some  future  time 
and  upon  certain  conditions,  to  have  a  lease  granted 
him.  it  was  contended  that,  as  in  the  case  of  vendor 
and  purchaser,  if  there  had  been  part  payment  and 
delivery  of  possession,  it  is  to  be  therefore  deemed  for 
the  purposes  of  this  Act  that  a  conveyance  has  been 
made.  But  even  in  the  case  of  vendor  and  pur- 
chaser, it  appears  from  what  was  said  by  Sir  Thos. 
Plummer,  M.R.,  in  Wall  v.  Bright  (1  J.  &  W.  494) 
that  an  agreement  is  not  for  all  purposes  to  be  taken 
as  a  conveyance.  '^For  many  purposes  (see  p.  501) 
a  trustee  and  a  person  who  has  agreed  to  sell  an 
estate  stand  in  different  situations."  ....  '*  There 
is  this  difference  at  the  outset,  that  the  one  never 
had  more  than  the  legal  estate,  while  the  other  was 
at  one  time  both  the  legal  and  beneficial  owner,  and 
may  again  become  the  beneficial  owner  if  anything 
should  happen  to  prevent  the  execution  of  the  con- 
tract ;  and  in  the  interim  between  the  contract  and 
conveyance  it  is  possible  that  much  may  happen  to 
prevent  it.  Before  it  is  known  whether  the  agree- 
ment will  be  performed  he  is  not  even  in  the  situa- 
tion of  a  constru';tive  trustee,  he  is  only  a  trustee 
sub  modoj  and  provided  nothing  happens  to  prevent 
it.  It  may  turn  out  that  the  title  is  not  good,  or 
the  purchaser  may  be  unable  to  pay ;  he  may  be- 
come bankrupt,  then  the  contract  is  not  performed, 
and  the  vendor  again  becomes  the  absolute  owner." 
The  doctrine  suggested  by  Mr.  Williams  went  much 
further  than  this.  I  shall  follow  the  decisions  in 
the  settlement  coses  cited  by  Mr.  Manisty,  in  which 
a  rule  applicable  to  the  present  case  is  laid  down. 
There  has  been  here  no  term  of  years  created  at 
law  or  in  equity,  although  the  time  may  come  when 
there  will  be  an  equitable  estate;  when,  for  in- 
stance, the  claimant's  title  is  unencumbered  by  the 
provisions  in  the  two  agreements.  This  is  not  a  case 
falling  within  the  Act  of  Parliament  which  confers 
the  franchise  on  a  lessee  or  assignee  of  the  unex- 
pired residue  of  a  term  of  not  less  than  sixty  years, 
the  decision  of  the  revising  barrister  must  therefore 
be  reversed. 

Btles,  J. — I  am  of  the  same  opinion.  Here  no 
term  has  been  created,  either  legal  or  equitable 
Even  if  there  had  been  a  term  created  by  the 
agreement  of  1860,  the  claimant  is  not  in  a  position 
to  claim  an  assignment  of  it ;  the  conditions  have 
not  yet  been  fulfilled. 

Kbatiko,  J.— I  am  of  the  same  opinion.  There 
are  no  words  in  the  Act  of  J  867  actually  conferring 
the  franchise  on  equitable  leaseholders.  The  county 
property  franchise  was  created  by  the  Reform  Act 
of  1832,  and  the  qualifying  value  was  reduced  by 
this  section  of  the  Act  of  1867.  I  entertain  no 
doubt  of  the  correctness  of  the  decision  upon  the 
Irish  Reform  Act  of  1832  (2  &  3  Will.  4,  c.  88) 
which  was  given  by  Crampton,  J.,  in  Vance's  cast, 
Alcock's  Registry  Coses  Reserved,  part  3,  p.  269, 
viz.,  that  under  the  47th  section  of  that  Act-,  a 
leaseholder  might  register  out  of  an  equitable 
interest.  I  have  some  doubt  whether,  under  the 
English  Acts,  an  equitable  estate  in  a  leasehold  for 
a  term  of  sixty  years  will  confer  the  franchise; 
but  I  hove  no  doubt  at  all  that  this  is  not  an  equit- 
table  estate  in  a  leasehold ;  this  is  only  an  equitable 
right  to  a  lease  under  an  agreement  upon  the  fulfil- 
ment of  certain  conditions.    I  agree  with  my  Lord 
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that  the  claimant  could  not  ask  for  a  lease  to  be 
executed,  and  he  is  therefore  not  entitled  to  be 
registered  under  this  section.  The  decision  of  the 
revising  barrister  was  wrong. 

M.  SxrrH,  J.— I  am  of  the  same  opinion.  It  is 
necessary  under  the  5th  section  of  the  Act  of 
1867  that  a  term  should  be  created.  Here  the 
claimant  has  no  equitable  estate  in  any  term. 
Where  there  is  an  agreement  to  grant  a  term 
on  the  payment  of  money  alone,  an  equitable 
leasehold  estate  would  be  created,  according  to 
the  principles  laid  down  by  Westbrry,  C,  in 
Hobrojfd  T.  Marshall,  a  case  cited  for  the  respon- 
dent, and  that  estate  might  be  within  the  meaning 
of  the  statute ;  that,  however,  could  be  only  when 
there  is  a  simple  debt,  and  the  vendor  has  only  a 
lien  for  the  purchase  money.  But  when  the  lease 
is  to  be  granted  on  future  conditions  being  per- 
formed, which  may  or  may  not  be  fulfilled,  there 
can  be  no  equitable  term,  or  any  term  which  will 
satisfy  the  provisions  of  the  6th  section  of  the  Act 
of  1867.  The  decision  of  the  revising  barrister 
must,  therefore,  be  reversed. 

Judgment  for  cppeBanL 

Attorney  for  appellant,  J.  Crowdy, 

Attorneys  for  respondent,  EarU  j*  Co^  for  Watson, 
Durham. 


GOXTBT  OF   aXTEEN'S  BENCH. 

Reported  bj  T.  W.  Baitndxbs  and  J.  Bbobtt,  Eaon., 
Barruter»«t>Law. 


Jan,  22  and  26,  1869. 

Osoooo  V.  Nblbom. 

FreehM  office—Registrar  of  Sheriffs*  Court  of  city  of 
Liondon — Power  of  removal — Jurisdiction  of  Court  of 
Common  Council — Effect  of  County  Courts  Acts —  15 
Vict.  c.  Ixxvii,  s.  11—30  j-  31  Vict,  c.  142,  m.  34, 35. 

J3y  Mection  11  of  15  Vict,  c  Ixxvii,  power  is  given  to  the 
mayor,  aldermen,  and  commons  of  the  City  of  London 
to  appoint  to  the  office  of  registrar  of  the  Sheriffs 
Court,  and  also  to  remove  from  that  office  in  case  of 
the  inability  or  misbehaviour  of  the  registrar  for  the 
time  beina,  '*  or  for  any  other  cause  which  may  appear 
reasonable  to  the  mayor,  aldermen,  and  commons.** 

Jf  the  Court  of  Common  Council,  in  the  exercise  of  the 
power  of  removal  thus  given  them,  make  the  officer 
acquainted  with  the  charges  brought  against  him,  give 
him  an  opportunity  of  answering  them,  and  hear  evi- 
dence  relating  to  them,  the  Court  of  Qfteen*s  Bench 
win  not  interfere  unth  their  decision  of  the  matter, 
akhough  that  decision  appear  to  the  court  not  to  be 
warranted  by  the  evidence  adduced, 

Quare,  whether  in  order  to  give  jurisdiction  to  an  in- 
f trior  tribunal  in  a  case  of  this  sort,  it  is  not  essential 
that  some  evidence  in  support  of  the  charges  preferred 
should  be  given. 

Neither  will  the  Court  of  Queen's  Bench  interfere  on  the 
ground  of  the  mode  oj  procedure  pursued  bjf  the  in- 
ferior  tribunal,  where  that  tribunal  has  jurisdiction, 
and  the  essentials  of  justice  have  been  complied  with 

Therefore  where  the  evidence  relating  to  the  charges 
against  the  registrar  vxu  investigated  by  a  committee 
only  of  the  Common  Council  appointed  for  the  purpose, 
who  made  a  report  to  the  Common  Council,  on  which 
that  bocbf  Jumished  the  registrar  with  a  copy  of  the 
report,  and  ordered  that  he  should  be  at  liberty  to 
inspect  and  take  copies  of  the  evidence,  and  called  on 
him  to  show  cause  on  a  certain  day  why  he  should  not 
be  removed  from  his  office,  after  neartng  him  on  that 
day  by  oomsel  (fiopies  <lf  the  evidenoe  and  rqnfrt 
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having  previously  been  furnished  to  all  the  members 
of  the  council)  resolved  that  reasonable  cause  existed 
for  removing  him  from  his  office^  and  that  he  should  be 
removed  accordingly,  it  was  held  that  an  injection 
founded  on  the  fact  that  the  evidence  had  not  been 
taken  before  the  council  itself  could  not  be  sustained. 

The  power  of  removal  oiven  by  the  above  section  to  the 
mayor,  aldermen,  ana  commons  of  the  City  of  London 
has  not  been  taken  away  by  the  County  Courts  Acts, 

1.  This  was  an  action  brought  by  the  plaintifF 
against  the  defendant  for  money  had  and  received ; 
to  recover  certain  salary,  fees,  and  emoluments 
from  the  2nd  May  1867,  rec^ved  by  the  defendant, 
and  to  which  the  plaintiff  claimed  to  be  entitled  as 
registrar  of  the  Sheriffs'  Court  of  the  city  of  Lon- 
don, and  by  the  consent  of  the  parties  and  by  order 
of  Lush,  J.,  dated  the  10th  Dec.  1867,  according 
to  the  Common  Law  Procedure  Act  1852,  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  court 
without  pleadings. 

CASE. 

2.  The  plaintiff  claims  to  be  on  the  2nd  May  1867 
entitled  to  fill  the  office  of  registrar  of  the  Sheriffs* 
Court  of  the  city  of  London,  and  to  be  still  entitled 
to  fill  the  office  of  registrar  of  the  court  directed  by 
the  35th  section  of  the  County  Courts  Act,  1867  to 
be  holden  in  the  name  of  "  The  City  of  London 
Court." 

3.  The  defendanit  claims  to  fill  the  said  office 
under  an  appointment  thereto  by  the  Court  of 
Common  Council  of  the  city  of  London,  made  by  a 
resolution,  a  copy  of  a  minute  of  which  is  set  out 
in  the  57th  paragraph  of  this  case. 

4.  On  the  6th  June  1867,  a  rule  of  this  court  was 
obtained  on  the  relation  of  the  plaintiff  calling 
upon  the  defendant  to  show  cause  why  an  informa- 
tion in  the  nature  of  a  quo  warranto  should  not  be 
exhibited  against  him  to  show  cause  by  what  autho- 
rity he  claimed  to  exercise  the  office  or  franchise  of 
chief  clerk,  or  registrar  of  the  Sheriffs'  Court  of  the 
city  of  London. 

5.  On  the  18th  Nov.  1867,  when  the  defendant 
appeared  to  show  cause  against  the  said  rule,  it  was 
arranged  between  the  said  plaintiff,  as  such  relator 
as  aforesaid,  and  the  defendant,  with  the  sanction 
of  the  court  that  the  present  action  should  be 
brought  and  a  special  case  stated  therein  without 
pleadings  for  the  purpose  of  raising  the  questions 
hereinafter  a^>earing,  and  that  if  such  questions 
should  be  finally  determined  in  favour  of  the  plain- 
tiff, judgment  of  ouster  should  be  entered  against 
the  defendant  upon  an  information  at  the  relation 
of  the  plaintiff  in  the  nature  of  a  quo  warranto ;  but 
that  if  they  should  be  finally  determined  in  favour 
of  the  defendant,  the  said  rule  to  show  cause  should 
be  discharged,  and  that  idl  costs  should  abide  the 
event  of  the  said  special  case. 

6.  Among  the  courts  of  ancient  jurisdiction  of 
the  city  of  London,  is  the  Sheriffs'  Court  of  the 
said  city,  existing  from  time  immemorial,  which, 
up  to  the  passing  of  the  Mayor's  Court  of  London 
Procedure  Act.  1857  had  cognisance  within  the  area 
of  the  said  city  of  all  pleas  of  personal  actions  to 
any  amount,  and  from  that  date  to  the  time  of  the 
dismissal  in  question  has  had  cognisance  of  all 
matters  excepted  by  the  3rd  section  of  that  Act. 

7.  The  power  of  appointing  the  judge  and  all 
other  officers  of  the  said  court  has  always  been  and 
still  is  vested  in  the  Court  of  Common  Council  of 
the  said  city  of  London. 

8.  By  the  statute  10  &  11  Vict.  c.  71,  provisions 
were  made  for  the  more  easy  rec  very  of  small 
debts  and  demands  in  the  said  court,  and  for  the 
conduct  in  such  cases  of  business  in  the  said  court 
and  other  matters  in  relation  thereto. 

9.  By  the  Act  15  Vict.,  clxxvii  ,the  short  title 
of  which  is  The  London  (City)  Small  Debts  Exten- 
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sion  Act  1852,  the  said  Act  of  the  10  &  11  Vict, 
was  repealed,  certain  sections  thereof  being  re- 
enacted,  and  further  provisions  added  relating  to 
the  recovery  of  certain  small  debts  and  demands  in 
the  said  court  and  the  qualifications  and  appoint- 
ments of  officers,  and  other  matters. 

10.  The  officer  now  known  as  the  registrar  of  the 
said  court  was,  in  the  said  last-mentioned  Act, 
described  as  the  chief  clerk,  and  continued  to  be  so 
designated  until  the  year  1865,  when  the  said  desig- 
nation was  changed  to  that  of  registrar  as  herein- 
after mentioned. 

11.  By  the  11th  section  of  the  la^t-mentioned  Act 
it  is  enacted  as  follows,  viz. : 

Tliat  every  chief  derk  of  the  ooort  to  be  hereafter  kk 
Bointed  shall  be  an  attorney  of  one  of  Her  Majee^a 
IkipeKior  Coorts  of  oommon  law  who  Bball  have  praotifled 
aa  an  attorney  for  at  leaat  Are  yean,  and  aach  derk  ahall 
DO  appointed  by  the  mayor,  aldermen, and  conimona,  and 
H  duul  be  lawful  for  the  mayor,  aldermen,  and  oommona  in 
oaae  of  the  inability  or  miabehaYiour  of  the  derk  for  the 
time  being  of  the  oourt,  or  for  any  other  canae  whidx  may 
appear  reaaonable  to  the  mayor,  aldermen,  and  oommona  to 
remoTe  andi  clerk,  and  to  appoint  aome  other  peraon 
qualified  aa  af oreaaid  to  be  dark  of  tbe  court ;  ana  until 
Otherwiae  directed  bv  the  mayor,  aldermen,  and  oommona^ 
every  aach  clerk  ahall  be  paid  by  feea  aa  hereinafter  pro- 
vided, and  in  caae  ivoy  aaaiatant  derk  or  derka  ahall  be 
neoeaaary  for  carrying  on  the  bnaineaa  of  the  court,  audi 
aaaiatant  derk  or  derka  ahall  during  audi  time  aa  the  chief 
derk  ahall  be  paid  by  feea  be  provided  and  paid  by  the  chief 
derk  of  the  court,  but  if  the  chief  clerk  anall  at  anv  time 
be  paid  by  a  aalary  and  not  bv  feea.  then  the  aaaiatant  elerk 
er  derka  ahall  be  appointea  by  the  nu|yor,  aldermen,  and 
eommona,  and  ahall  be  paid  out  of  the  general  fund  of  the 
oourt  audi  yearly  aalary  for  their  aerricea  aa  the  mayor, 
aldekmen,  and  commona  ahall  from  time  to  time  tnink 
proper. 

And  bv  the  186tb  section  of  the  same  Act,  it  is 
enacted  that  the  words  mayor,  aldermen,  and  com- 
mons shall  be  understood  to  mean  the  mayor, 
aldermen,  and  commons  of  the  City  of  London  in 
Common  Council  assembled. 

12.  On  the  17th  July  1856,  the  Court  of  Common 
Council  of  the  City  of  London  agreed  to  a  report 
of  a  committee  of  the  said  Common  Council,  known 
as  the  officers  and  clerks  committee,  of  whidl  a 
copy  is  a  follows : 

3b  tkt  Mighk  Hoiuwrobla  tka  Lord  Mayor,  AldmuM,  and 
Cownona  qf  Aa  Oity  qf  London  in  Comanon  CbtmciZ 
auemJbUd, 

We  whose  namea  are  hereunto  aubseribed  of  your  oom- 
mittee  in  relation  to  offloera  and  derka  to  whom  on  the 
90th  June  last,  waa  referred  the  letter  of  Ifr .  Minhael  Eaton 
WiUdnaoB,  the  chief  derk  under  the  City  Small  Debts  Act, 
pladng  hia  appointment  at  the  dlapoau  of  the  court  in 
oonaequence  m  hia  continued  ill  atate  of  health,  and  to 
eonaider  whether  any  and  what  amount  of  panalon  ahould 
be  granted  to  him  upon  hia  reaignation,  and  to  report 
thereon  do  certify  that  we  have  duly  proceeded  therein,  and 
upon  full  conalderation  of  the  drcumatancea,  and  that  Mr. 
wilkinaon  haa  been  abaent  and  unable  from  illneaa  to  per^ 
fotm  the  dutiea  of  hia  office  for  a  oonsidBrable  period,  aad 
aa  there  ia  little  proapect  of  hia  being  again  able  to  reaume 
hia  dutiea,  we  are  of  opinion  and  recommend  thia  honour- 
able cotirt  to  vacate  the  office  of  chief  clerk  of  the  Sheriff' 
Small  Debta  Oourt,  and  taking  into  conalderation  all  the 
oircumatancea  of  mi.  Wilkinaon'a  oaae.  we  alao  recommend 
that  a  retiring  allowance  ahould  be  maoe  to  him  of  2001.  per 
annum  during  the  pleaaure  of  thia  court. 

Tour  committee  nave  alao  taken  into  conaidentian  the 
qneation  of  the  aucceaaor  to  Mr.  Wilkinaon,  and  are  of 
Oinnion  the  dutiea  ahould  remain  the  same  aa  agreed  to  by 
thia  honourable  court  on  tiie  Slat  Oct.  18S0,  which  dutiea 
were  aettled  by  the  then  judge  of  the  court,  Bnasell  Qumey, 
Esq ,  in  conformity  with  the  proTialona  ot  tiie  Act  of 
Parliament,  and  we  have  cauaed  the  aame  to  be  berexmto 
annexed,  and  are  of  opinion  that  the  party  to  be  elected  the 
chief  clerk  of  the  Sheriib'  Small  Debta  Oourt  ahould  be 
required  to  report  to  ua  any  inatanoea  of  neglect  qf  duty  ox 
improper  conduct  on  the  part  of  any  of  the  offloera  or 
aervanta  of  the  aaid  court,  and  that  the  chief  derk  ahould 
be  elected  aubject  to  the  regulationa  of  tiiia  honourable 
court  reapeoting  the  aaid  office,  and  the  atanding  order  for 
the  annual  dectioa  of  officers. 

We  beg  further  to  certify  theJb  having  likewise  oonaidered 
the  amount  of  aalary  to  be  paid  to  the  future  chief  derk, 
and  looking  to  the  importance  of  appointing  an  effldens 
ofiear  to  fbim  the  duties  to  be  potonned,  and  who  ia 
xaqulMd  to  be  aa  attorney  of  not  ?eaa  than  five  yeara' 
atanding  we  are  of  opinion  and  recommend  that  the  salazy  1 


I  ahould  be  MM.  par  aanom.   AH  whidi  we  solvnit  to  tibp 
judgment  of  thia  honouraUa  oourt. 
Dated  thia  17th  July  18S6. 

JoexPH  CAvnos. 
C.  Qamsov. 
Jaxss  Wauuu. 
OxoBan  VxxJi. 

JOHV  EDM  UlTDS. 

£dw.  Oowina. 

B.  Haxilxt  Kxxvtot. 

Duties  of  chief  derk  of  the  Sheiifla'  Court  (Small  Debts 
Act.) 

To  iaaue  or  cauae  to  be  lasued  all  summonaea,  warraata^ 
precepta,  and  write  of  ocecution,  and  regiater  or  caoae  to  be 
regiatered  aU  ordera  and  judgments  of  the  court,  and  keep 
or  canae  to  be  kept  an  account  of  sU  proceedings  of  the 
court. 

To  take  diarge  of  and  keep,  or  canae  to  be  taken  ohane 
of  and  kept,  an  account  of  all  court  feea  aad  flnea  payawe 
or  paid  into  oourL  and  to  enter  or  canae  to  be  entered  an 
account  of  all  auch  feea,  flnea,  and  moneya  in  a  book  bdong* 
ing  to  the  court  to  be  kept  for  that  puixxMC ;  and  at  audi 
time  aa  ahall  be  directed  oy  order  of  thie  court,  to  eubmlt 
hia  aooounta  to  be  audited  or  aettled  by  the  treaaorar  and, 
so  often  aa  he  diaU  be  reouized  ao  to  do,  deliyer  to  the  tze»> 
surer  a  full  account  in  writing  of  the  feea  recdyed  in  the 
courL  and  a  like  acoount  of  all  ilnea  fanpoaad  by  the  coorfe 
and  of  the  eiqienae  of  levying  the  aame ;  and  pay  over  to  tha 
treasurer,  quarterly  or  oftener,  by  order  of  the  coor^  the 
moneya  remaining  in  hia  handa  oyer  and  above  audi  balance 
aa  he  ahall  be  allowed  by  order  of  the  oourt  to  retain  for  the 
current  ezpenaea  of  the  court ;  and  once  in  every  year,  or 
oftener  if  required,  to  make  out  and  aend  to  the  major, 
aldermen,  and  commonera,  an  acoount  of  all  aums  paid  over 
hy  him  to  the  treasurer  of  the  oourt.  And  in  the  month  of 
mazoh  to  make  out  a  correct  list  of  all  snma  of  monay 
bdongtng  to  the  auitora  in  the  court  whidi  ahall  haye  been 
paid  into  court  and  remained  unclaimed  for  fiye  yean  b^ore 
the  flrat  day  of  the  month  of  January  then  laat  paat^  aped' 
tying  the  namee  of  the  partiea  for  whom  or  on  whose 
account  the  aame  were  ao  paid  into  court. 

13.  The  resignation  of  his  said  office  by  the  said 
Michael  Eaton  WiUdnson  was  thereupon  accepted, 
and  the  said  office  vacated  by  the  said  mayor,  alder- 
men, and  commons,  and  upon  such  resifi^ation  the 
plaintiff  became  one  of  the  candidates  for  appoint- 
ment to  the  said  office  of  chief  clerk.  Before 
becoming  such  candidate  he  wrote  and  sent  a  letter 
to  the  town  clerk  of  the  said  city,  inquiring  whether 
the  gentleman  holding  the  appointment  would  be 
restricted  from  carrying  on  private  practioe,  in  reply 
to  which  he  received  an  answer  m>m  Mr.  Wood- 
thorpe^  the  town  olerk,  a  copy  of  which  is  aa 
follows: 

GnildhaQ,  )Mh  Jana-a.45  o'okrak. 
Dear  Sir.^I  do  not  at  preaent  find  any  restriction  from 
practice  except  under  tbe  Act,  and  that  ia  pmctice  in  the 
court.— Youra  truly,  F.  woosTHOavB. 

14.  On  the  day  of  election,  viz.,  on  the  81st  July 
1856,  there  appeared  six  candidfates  for  the  said 
office,  including  the  plaintiff  and  Mr.  Jc^n  Robert 
son  Aikman,  the  then  chief  bailiff  of  the  said  oourt, 
and  the  following  is  a  copy  of  the  entry  In  the 
minute-book  of  the  Court  of  Oommon  Council  of 
the  oity  of  London,  relating  to  such  election,  vis. : 

Beadved,  that  ao  mudi  of  the  7th  Standing  Order  as 
raquiraa  that  the  nnmber  of  eandidatae  (if  more  than  two), 
ahall  be  reduced  to  that  number  by  noU.  oe  anspended  open 
thia  occaaion,  and  that  the  aame  be  by  anow  of  bands. 

The  ahow  of  handa  being  taken,  the  Lord  Ifa^or  dedaxed 
the  two  candidatea  to  be  John  Boberteon  1<Vtw^«  m^d 
George  Osgood.  A  poU  being  demanded,  the  Lord  Mayor 
appointed  Sobert  Oobaxd,  Baq.,  Deputy,  and  Mr.  Benjeanin 
Siunud  FhiUipa,  to  be  acrutineera  to  tikke  the  poll,  and  the 
poll  being  taken  and  caat  up,  there  appeared  for  Qeorge 
Oagood  <&,  for  John  Bobertiaon  Aikman  M.  Whereupon 
the  Lord  Mayor  declared  Qeorge  Oagood,  dtizen  and  apec- 
tade  maker,  to  be  duly  dected  chief  derk  of  the  SheniV 
Court,  under  the  London  (City)  Small  Debta  Act  1847. 
aubject  to  the  regulationa  of  thia  court  reapeoting  the  aaid 
office,  and  tiie  Standing  Order  for  the  annualdection  of 
offloera. 

15.  The  following  is  a  copy  of  the  Standing  Order 
referred  to  in  the  said  minute : 

8.  All  electiona  to  offloea  to  be  only  untfl  the  aeoood 
court  after  St.  Thomaa'a  day  next  auoceeding. 

16.  In  declaring  the  plaintiff  to  be  duly  elected, 
the  Lord  Mayor  addressed  the  pUdntilf  in  open 
court  as  follows:  **Mr.  Osgood,  you  are  elected 
into  the  office  of  chief  clerk  of  the  Sheriff  s' Court, 
under  the  Ci^  SmaU  Debts  Ad,  imtil  the  steond 
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oourt  after  St.  Thomas's  day  next  svcceedinj,  and 
sabject  to  the  regulations  of  this  coort  respecting 
the  said  office,  and  the  Standing  Oiler  for  the 
'annual  election  of  offloers."  Except  as  appears  in 
thia  case,  there  is  no  eyldence  that  the  plaintiff 
on  or  prior  to  his  first  election,  had  any  cognisance 
of  either  the  said  Standing  Order  or  the  said  report 
of  the  officers  and  clerks'  committee,  but  prior  to 
his  third  election  hereinafter  mentioned,  he  waa 
acquainted  with  the  contents  both  of  the  said 
Standing  Order  and  the  said  report. 

17.  The  said  plaintiff  thereupon  entered  upon 
tile  dutiet  of  the  said  office. 

18.  Members  of  the  corporation  are  frequently 
suing  and  being  sued  in  the  said  court  and  other 
members  of  such  corporation  practise  as  attorneys 
in  such  court. 

19.  The  phiintiff  was  subsequently  annually 
elected  by  the  Court  of  Common  Council  to  the 
said  office  down  to  the  year  1866,  when,  in  conse- 
qoence  of  the  extended  jurisdiction  giyen  to  the 
Sheriffs'  Court  under  the  County  Courts  Equitable 
Jurisdiction  Act  1865,  requiring  the  salaries  of  the 
officers  of  the  Sheriffs'  Court  to  be  entirely  revised. 
At  a  court  held  on  the  8th  Feb.  in  that  year  he  was 
elected  for  a  period  of  three  months  only.  On  the 
8rd  May  in  that  year  he  was  elected  for  a  further 
period  of  three  months  only,  and  on  the  26th  July 
in  that  year  he  was  elected  until  the  next  annual 
deotion  of  officers,  which  would  be  in  the  month 
of  Feb.  1867.  On  the  7th  Feb.  1867,  in  consequence 
of  the  then  pending  reference  to  the  officeriB*  and 
clerks'  committee  of  the  13th  I>ec  1866,  herein- 
after mentioned,  he  was  elected  for  three  months 
only,  and  he  has  nerer,  since  the  said  7th  Feb. 
1867,  been  elected  by  the  said  Court  of  Common 
Oouneil,  and  the  period  for  which  he  was  so  last 
elected  expired  therefore  by  effluxion  of  time  on 
the  7th  May  1867.  Among  the  officers  attending 
to  be  annually  elected  by  the  Court  of  Common 
GosBcil  are  the  Comptroller  of  the  Chamber  and 
Bridge  House  Estates,  and  also  Mr.  Secondary 
Potter,  who  purchased  his  office,  and  the  practice  of 
annual  electiooa  commenced  in  the  year  1816w 

20.  On  the  occasion  of  each  of  such  subsequent 
dcotioaa,  the  plaintiff  was,  aceording  to  an  order 
of  the  Court  of  Common  Council,  always  required 
to  be^  aa  be  well  knew,  and  waa  generally,  but  not 
always,  present  at  and  attending  the  said  Court  of 
Common  Council,  ahd  waa  alwaya  aware  of  the  fact 
of  such  election,  and  the  period  for  which  he  waa 
so  from  time  to  time  elected. 

21.  The  dtttaea  and  powers  of  the  chief  clerk  ai 
the  said  oourt  are  mentioned  and  referred  to  in 
sects.  13,  38, 58,  59,  60,  78,  84,  92,  95,  100,  101, 102, 
lOa,  Illy  and  116of  the  said  Act  of  15Vict.c.lxxTii., 
and  by  tiie  general  rules  framed  by  the  recorder  and 
common  se^eant  of  the  sidd  city,  and  the  judge  of 
the  Sheriffs'  Court,  under  sect  62  of  the  said  Act, 
and  sanctioned  by  the  Lord  Chief  Justice  of  the 
GommoB  Pleaa. 

22.  Among  other  rules  of  practice  is  one  dated 
00  the  I8th  July  1860  with  respect  to  the  taxation 
of  costs. 

23.  By  the  statute  28  ft  29  Tict.  c  99,  passed  on 
the  5th  July  1865  jurisdiction  in  equity  in  certain 
suits  and  matters  was  conferred  on  the  said  Sheriffs' 
Otmrt  By  the  4th  section  of  that  statute  it  is 
enacted  as  follows,  that  is  to  say : 

4.  The  tadge  and  offloeni  of  the  court  held  trader  tbe  pro- 
▼Uons  of  the  Lcmdon  (Oity)  Small  Debts  Extension  Aot 
18SB,  hereioafter  oaQed  the  City  Court,  shall  lespeotive^ 
llSTB  sad  exeztdse  tbe  like  Jnrlsdiotion  powers  and  authori- 
ties In  aU  respeets  exorat  the  power  of  appointaaff  offleers 
ss  are  for  the  time  bemg  possessed  and  exercised  by  the 
Jodge  and  officers  respeetiy^  of  a  MetrosoUtaa  Coontrf 
Oeicrt  and  tbe  chief  matk  and  the  chief  hauflf  of  the  City 
Coort  shall  henceforth  be  respecttrdy  styled  tbe*  zegistaur 
sad  higlLbaQIfflfliereQf  the  word  ^^zesristmr'*  betng  inter- 
prated  to^  ttdttde  the  sMdatant  clflmb  and  the  worda 


"hifflklMiUff"  the  balliflh  of  the  City  Court  and  theft 
which  may  be  from  time  to  time  taken  in  a  Counter  Court 
in  any  prooeedinff  in  which  jurisdiction  is  hereby  «Ten  to 
the  juage  and  officers  of  the  City  Court  shall  be  taken  in 
the  City  Cdvrt  and  diall  be  paid  Into  the  getteral  fund 
thereof  and  the  judge  and  offioaeB  of  tbe  City  Oowt  shall 
out  of  the  said  genwal  fund  be  respectirelj  paid  Midltinual 
salaries  of  such  amount  as  the  mayor,  ald6.*men,  add 
commons  of  the  city  of  London  in  eommoil  council 
assembled  ^rom  thne  to  time  shall  think  fit  to  direst,  and 
BBOh  judtfe  aud  officers  of  the  City  Court  shall  conform 
to  the  nues  and  orders  made  under  the  authority  of  this 
Act* 

24.  The  last-mentioned  Act  came  Ihlo  operation 
on  the  let  Oct.  186S,  and  oo  that  day  eertaia  rules 
and  orders  made  under  the  powers  contained  in 
the  said  Act  defining,  among  other  things,  the 
increaaed  duties  to  he  performed  hy  the  said  plain* 
tlff,  came  into  operation  also. 

25.  Order  zz.,  rule  5,  is  in  the  following  tenrs : 

Where  the  tegtotimr  is  vetjuired  by  say  decMtal  osder 
to  make  isqidrlee  or  to  take  aoeotmts  he  tIbaM  appoint 
some  day  being  sot  less  than  liwenty^oae  days  frcmi  the 
date  of  such  order  to  sit  in  his  offloe  or  at  ^e  court  to 
hear  and  determfaie  all  matters  relatfaift  to  sudi  inquiry 
and  aoooonts,  and  he  lAiall  forthwith  prepare  and  insert 
advOTtlsenients  in  eonf onnity  witili  such  ordei*  stating  the 
time  J^aoCi  and  purpose  of  such  sitfclxur,  and  lAafl  inaart 
the  same  fourteen  days  preHous  to  sndh  sitting. 

Either  party  is  to  he  at  liberty  to  refer  to  any  of 
the  said  rules  mentioned,  whica  are  to  be  taken  as 
part  of  this  case. 

26.  By  the  County  Court  Act  (9  ft  10  Vict.  e.  d5« 
s.  24),  the  appointment  of  clerks  of  the  Couai^y 
Courts  ia  rested  in  the  judges  of  sodi  courts,  sub- 
ject to  the  approral  of  the  Lord  Chancellor,  with  a 
power  to  remoTC  in  case  of  inability  or  mishehaTiour, 
subject  to  the  like  approval. 

27.  By  the  County  Court  Amendment  Act 
(13  &  H  Vict.  c.  61,  s.  4),  the  power  to  iqmoint  ia 
left  as  before,  but  the  power  to  remove  ckrks  of 
County  Courts  is  vested  solely  in  the  Lord  Chan- 
cellor or  the  Chanoellor  of  the  Duchv  of  Lancaster, 
and  by  the  19  &  20  Viet.  c.  1Q8,  s.  8,  clerks  of 
County  Courts  are  to  be  called  registrars.  The  21st 
section  of  the  County  Courts  ]^uitable  Jurisdic- 
tion Act  enacts  that  su<^  Act,  and  the  9  ft  10 
Vict.  c.  95,  and  any  Act  amending  or  altering  the 
same,  shall  be  read  and  construed  as  one  Act  as  if 
the  several  proviaions  in  the  said  Acts  refened  to 
were  repealed  and  re-enacted  in  that  Act. 

28.  On  27th  April  1866,  the  officers  and  clerks' 
oommittee  of  the  City  of  London,  which  is  herein- 
after referred  to,  presented  to  the  said  Court  of 
Common  CouncU  their  report  for  confirmation,  re- 
commending that  the  said  plaintiff's  salary  should 
be  increased  from  5001.  a-year  to  750^  per  annum, 
and  the  following  is  a  paragraph  from  such  report : 
*<  We  have  heard  Mr.  George  Osgood,  the  registrar, 
and  having  intimated  to  him  our  oonclusion  that  the 
conduct  of  public  business  rendered  it  highly  ex- 
pedient that  the  registrar  of  the  oourt  should  give 
a  daily  attendance,  and  not  simply  (aa  at  present 
laid  down  in  his  duties)  as  often  and  for  sudi  time 
as  may  be  requisite,  Mr.  Osgood  expressed  hie  desirtf 
in  every  way  to  conform  to  any  alteration  that 
should  be  made."  But  the  said  report  waa  refenred- 
back  by  the  said  Court  of  Common  Council  to  the 
said  committee  for  reconsideration. 

29.  On  the  19th  July,  1866,  the  said  officers  and 
clerks'  committee,  by  another  report,  recommended 
to  the  said  Court  of  Common  Council  that  the  said 
plaintiff's  salary  should  be  increased  from  500/. 
a-year  to  650^  per  annum,  to  commence  from  the 
1st  Oct.  1865,  and  be  raised  50^  a-year  until  the 
same  reached  750/.  per  annum,  but  an  amendment 
was  caitied  thereto  in  the  said  Court  of  Common 
Council,  that  no  increase  should  be  made  in  the 
said  plaintiff 'a  salary. 

30.  On  the  26th  July  1866,  the  said  Court  of 
Common  CouncU  passed  a  resolution :  "  Thai  it 
be  lefeireft  to  the  oAoera  and  derka*  coasnittee  to 
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consider  the  County  Ck)iirt8  Equitable  Jurisdiction 
Act  so  far  as  relates  to  the  duties  and  emoluments 
of  the  registrar  of  the  SheriJff's  Court,  and  to  report 
to  the  court  the  terms  and  conditions  upon  which 
the  appointment  should  be  held  for  the  future," 
upon  Which  said  last-mentioned  reference  no  report 
has  yet  been  made. 

81.  On  the  3rd  Oct.  1866,  Mr.  John  Bobertson 
Aikman,  who  then  filled  the  office  of  high  bailiff 
of  the  said  Sheriffs'  Court,  addressed  a  letter  to  the 
Lord  Mayor,  copy  of  which  is  as  follows : 

Sherift*  Court,  Giiildha]l>biuldixig8,  London,  E.G. 

Oct.  Sid  1866. 

My  Lord  Hayor^For  the  reasons  which  will  appear  from 
a  ooirespondenoe  which  has  paaaed  between  the  judge  of 
the  Bherift'  Court  and  myBeli  as  high  bailiff  of  the  court, 
A  copy  of  which  oorreepondenoe  I  endoae,  the  judge  has 
seen  fit  to  suspend  me  from  a  principal  portion  of  my 
official  duties  here.  I  have,  therefore,  no  altematiTe,  in 
order  to  protect  my  character  and  my  position  here,  which 
I  hold  from  the  corporation,  than  to  request  most  respect, 
fully  that  your  lordship  will  do  me  the  favour  to  lay  this 
letter,  ana  the  enclosed  copy  correspondence,  before  the 
Court  of  Common  Council  to-morrow,  in  order  that  they 
nay  be  informed  of  all  that  has  transpired  in  relation  to  this 
moot  extraordinary  proceeding,  and  take  such  steps  as  may 
appear  to  them  fit  and  raoper  to  restore  me  to  the  full 
eigoTment  of  my  office.— 1  bave  the  honour  to  remain,  my 
Lord  Mayor,  your  Lordship's  most  obedient  and  humble 
■arrant,  Jomr  B.  Axxxah. 

To  the  Bight  Hon.  the  Lord  Mayor  of  London. 

[The  case  then  set  out  a  correspondence  between 
Mr.  Aikman  and  Mr.  R.  Malcolm  Kerr,  the  judge 
of  the  Sheriffs'  Court.] 

82.  On  the  I8th  Oct.  1866  the  Lord  Mayor  laid 
before  the  Court  of  Common  Council  the  said  letter 
of  Mr.  Aikman,  together  with  a  copy  of  ttte 
correspondence  enclosed  therein,  whereupon  the 
correspondence  was  read  to  the  court,  and  referred 
to  the  officers  and  clerks'  committe  to  consider  and 
report.  The  said  officers  and  clerks'  committee  is 
composed  entirely  of  members  of  the  Court  of 
Common  Council,  and  is  one  of  the  regular  com- 
mittees of  the  Common  Council  of  the  said  corpo- 
ration, and  it  is  annually  appointed  by  them  for  the 
purpose  of  considering  and  reporting  to  the  Court 
of  Common  Council  upon  any  matters  that  may  be 
referred  to  them  relating  to  the  offices  in  the 
appointment  of  the  corporation!  It  has  always  been 
the  custom  and  practice  of  the  said  corporation  to 
refer  all  such  inquiries  to  a  conmiittee  of  the  Common 
Council,  which  committee  has  been  in  later  times 
and  now  is  called  and  known  as  the  officers  and 
clerks'  committee,  to  inquire  and  when  necessary 
to  take  what  is  termed  evidence  in  the  minutes,  but 
which  consists  of  viva  voce  and  written  statements 
not  upon  oath,  and  to  consider  and  report  to  the 
Common  Council,  it  being  considered  impracticable 
for  the  Common  Council,  which  consists  of  232 
persons,  to  transact  in  all  its  details  the  business  of 
uie  corporation  without  previous  investigation  by  a 
committee.  The  said  officers  and  clerks'  committee 
consists  of  twelve  aldermen  and  thirty  commoners, 
who  are  appointed  for  a  period  of  four  years,  one 
fourth  of  the  members  going  off  the  committee 
every  year,  together  with  any  who  may  cease  to  be 
of  the  Conunon  CoundL 

33.  In  pursuance  of  such  reference,  the  said 
officers  and  clerks'  committee  proceeded  to  make 
such  investigations  as  they  thought  fit.  On  the 
22nd  Oct.  1866  the  said  Mr.  Aikman  attended  be- 
fore them,  and  handed  to  them  a  written  statement, 
as  follows : — 

I  propose  and  desire  to  proTe— 1st.  That  all  special  plead- 
ings, awards,  orders  of  reference,  confessions  of  debt, 
notices  for  new  trials,  to  ▼azy  orders,  to  set  aside  awards, 
to  review  taxation  of  costs,  oc.  are  required  by  the  Act  of 
Earliament  or  rules  of  the  court,  to  be  directed  to  and 
served  upon  the  registrar  of  the  court,  and  are  afterwards 
preserved  and  filed  by  him  as  evidence  of  the  minute  book 
and  proceedinffs  in  court. 

2nd.  That  the  duties  Mr.  Osgood,  as  registrar  of  the 
ooort,  desires  to  impose  on  me,  viz..  that  of  taking  ohane 
in  court  o^  and  aoooonting  to  the  juage  for,  all  such  speoial 


pleadings  and  other  matters  as  above  mentioned,  as  wefl^aa 
of  all  correspondence  to  the  Judge,  or  to  hixnsdf  as  r<sgia 
trar,  in  reference  to  complauits,  or  other  prooeedinsa  ia 
ooort,  are  no  part  of  the  duties  of  the  high  hailifiT,  and  ii»v* 
never  been  performed  by  him,  but  are  entirely  and  exdo- 
sively  the  duties  of  the  registrar  of  the  court,  end  as  soch 
have  been  performed  by  him  since  the  establishment  of  tha 
oourt  in  1847. 

8rd.  That  as  high  baaHfl;  I  am  prohibited  by  the  Loodcm 
City  Small  Debts  Act  from  acoeptug  the  ofilce  of  registrBr* 
in  the  execution  of  the  Act,  under  a  penalty  of  COL  tor  erearj 
such  ofBence,  and  be  liable  to  dismisBwl  from  my  oAoe  bj  tba 
corporation. 

4th.  That  the  whole  of  my  duties  as  hifl^  bailiff  have  been 
performed  regularly,  faithfully,  and  properly. 

5th.  That  I  have  never  disobeyed,  or  refused  to  pexfknn 
any  order  made,  either  by  the  judge  or  the  oorponitiom  ia. 
reference  to  the  duties  of  the  flnerflfti*  Court. 

Oct.  22nd,  1866.  Josor  B.  Axkmam. 

84.  The  said  committee  finding  that  the  plaintiff 
was  affected  by  the  statements  of  Mr.  Aikman, 
directed  that  he  should  be  furnished  with  a  copy  of 
the  said  correspondence  between  the  said  Mr. 
man  and  the  judge  of  the  said  court,  and  also 
a  copy  of  the  said  written  statement  of  what  Mr. 
Aikman  proposed  to  prove  which  were  f  umiahed  to 
him  accordingly,  and  the  plaintiff  was  requested  by 
sudi  committee  to  answer  Mr.  Aikman's  statements 
in  writing  to  such  committee. 

[The  case  then  set  out  a  long  letter  from  Mr. 
Osgood  to  the  clerks*  committee,  in  reply  to  the 
statements  made  by  Mr.  Aikman.] 

35.  On  the  80th  of  the  said  month  of  Oct  the 
said  committee  again  met,  when  the  last-mentioned 
letter  from  the  plaintiff  was  laid  before  them.  The 
said  Mr.  Aikman  thereupon  handed  to  the  com- 
mittee two  further  written  statements,  copies  of 
which  are  as  follows,  that  is  to  say : 

I  will  prove  that  the  clerks  or  some  of  them  who  Ba;fc  in 
court  and  minuted  the  judgments,  took  the  judgments  down 
in  pencil,  and  that  afterwards  th^  were  mtten  in  ink  by 
the  registrar.  I  should  think  th&t  ICr.  Marshall,  Mr.  Wfaita^ 
Mr.  I^t,  Mr.  Deaoon,  and,  I  might  also  saj,  on  many  ocon- 
sions  the  late  Mr.  Thompson  and  the  nresent  Mr.  Qzsoat, 
often  minuted  the  proceedings  in  pencu  in  court,  and  tkuej 
were  afterwards  co^ed  in  ink  by  the  rnrtstear. 

Oct.  aoth  1866.  JoHK  B.  Aixmam. 

That  Mr.  Osgood  does  not  attend  personallj  to  the  ooirr»> 
spondenoeof  tne  oourt.  That  the  correspondence  relates 
to  remittances  of  money,  and  almost  to  all  other  Tnattara 
coming  before  the  oourt.  Johv  B.  Attmaw. 

Oct.  8, 1866. 

Copies  of  these  two  statements  were  f  umiahed  to 
the  plaintiff. 

86.  The  said  committee  met  again  on  the  2Gth 
Nov.  1866,  and  having  made  further  inquiries  into 
the  matters  referred  to  them,  and  being  specially 
attended  by  the  Ck>mmon  Serjeant  to  assist  them  in 
the  conduct  of  the  inquiry,  brought  up  to  the  Court 
of  Common  Council,  a  report  of  which  the  following 
is  a  copy : 

To  th«  Bight  HonowrahU  the  Lord  Mayor,  Aldtrmtn,  and 
Commons  qf  ths  City  of  London  in  Oonwnon  OomtaU 
auembUd. 

We,  whose  names  axe  hereunto  subscribed  of  yoor  eoan- 
mittee  in  relation  to  officers  and  clerks  to  whom  on  the 
18th  Oct.  last,  it  was  referred  to  consider  and  report  upon  a 
letter  of  Mr.  John  Bobertson  Aikman,  high  bailiff  of  tlie 
Sherifo'  Court,  inclosing  a  copy  of  correspondence  wfaiA 
has  passed  between  the  Judge  of  the  said  ooiart  and  himsftlf, 
as  high  bailiff,  do  certify  that  we  have  heard  Mr.  Aiknum 
upon  the  correspondence,  and  have  also  examined  the  derka 
in  the  registrar's  department,  and  as  the  letter  of  Mr. 
AiVmi^ti  embodies  certain  allegations  aifeotingthe  registnr, 
that  officer  has  been  permitted  by  us  to  take  a  copy  of  the 
correspondence,  and  has  subsequently  addressed  to  na  a 
letter  in  reply  tnereto. 

Upon  our  meeting  for  the  further  oonsidoration  of  the 
reference,  we  were  attended  by  Mr.  Common  8ei;jeant,  and 
h&Ting  been  advised  by  that  officer  upon  the  important 
questions  which  are  now  involved,  and  the  reference  as  at 
present  made  to  us  by  the  oourt,  we  beg  to  report  thttt. 
whereas  it  api>ear8  upon  the  inquiry  instituted  on  uie  subject 
of  the  reference  that  a  serious  disagreement  has  ansea 
between  the  registrar  and  the  high  bailifT  of  the  ShexiiV 
Court,  as  to  their  respective  duties  and  functions,  and  that 
allegations  and  counter  allegations  have  been  prefaned 
demanding  immediate  oonsiaeration,  and  which,  if  well 
founded,  indicate  a  state  of  things  which  must  serionslj 
interfere  with  the  discharge  of  the  public  buaiiieas  by  those 
oflloecs,  we  reoommend  that  the  aothoritj  of  tiia  oowi  ba 
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KiTen  for  this  oommitteeto  invest^te  the  aerenl  ftLsga* 
tiona,  and  report  thereon  to  the  court. 

All  which  we  sabmit  to  the  judgment  of  this  honourable 
ooni^a 

Dated  this  aeth  Nov.  1866. 

Signed  hj  M.  McOeorge,  chairman,  and  thirteen  membeni 
of  the  committee. 

87.  On  the  18th  Dec  1866  this  report  was  pre- 
sented to  the  Court  of  Common  Council,  and,  having 
l)een  read,  was  agreed  to  by  the  court,  and  an  order 
was  made,  of  which  the  following  is  a  minute :— 
^Report  officers  and  clerks'  committee,  on  the  refe- 
rence of  the  18th  ult,  and  for  further  powers  to 
enable  the  committee  to  inyestigate  certain  allega- 
tions affecting  the  registrar  and  the  high  bailiff  of 
the  Sheriffs'  Courts  read  and  agreed  to,  and  ordered 
accordingly." 

88.  On  the  28th  Jan.  1867  the  said  officers  and 
clerks  committee  met  to  consider  the  reference  made 
to  them  by  the  court  on  the  said  Idth  Dec.  1866, 
such  committee  was  a  new  committee  appointed  by 
the  Court  of  Common  Council,  on  the  17th  Jan. 
1867,  according  to  annual  custom,  of  which  thirteen 
persons  had  not  been  members  of  the  committee  of 

1866.  The  delay  in  the  meeting  of  the  committee 
was  caused  by  the  annual  re-election  of  the  Court 
of  Conmion  Council  itself  on  St.  Thomas's-day  (the 
21st  Dec),  and  the  subsequent  cessation  of  meetings 
of  aU  committees. 

89.  The  meeting  of  the  28th  Jan.  1867  was  ihe 
first  meeting  of  the  officers  and  clerks'  committee 
after  its  annual  appointment  bv  the  Court  of  Com- 
mon Council,  and  no  change  whaterer  was  made  in 
the  members  of  the  committee  from  and  including 
the  28th  Jan.  up  to  and  including  the  13th  March 

1867,  on  which  day  their  report  was  made,  as  here- 
inafter appears,  upon  the  matters  referred  to  them 
on  the  18th  Dec  1866. 

40.  The  said  committee  again  met  on  the  1st,  5th. 
14th,  22nd,  and  28th  Feb.,  and  the  6th  and  13th 
March  1867.  [A  copy  of  their  minutes,  so  far  as 
they  related  to  the  inquiry  in  question,  was  annexed 
to  the  case.] 

The  plaintiff  was  present  at  the  meetings  of  the 
5th,  14th,  22nd,  and  28th  Feb.,  but  not  before,  and 
was  not  present  at  the  meetings  of  the  1st  Feb.  and 
the  6th  and  13th  March,  on  which  last-mentioned 
three  days  no  evidence  was  taken. 

By  direction  of  the  said  committee  full  notes  of 
the  proceedings  before  them  on  the  said  5th,  14th, 
22nd,  and  28th  Feb.  1867  were  taken  by  a  short- 
hand writer.  [These  also  were  annexed  to  the  case.] 

41.  On  the  7th  March  1867  (during  the  said  in- 
Testigation),  the  said  committee  took  up  to  the  said 
Court  of  Common  Council  a  report  recommending 
that  the  said  plaintiff  should  be  remunerated  for  his 
services  under  the  County  Courts  Equitable  Juris- 
diction Act,  by  the  payment  to  him  of  an  amount 
equal  to  the  amount  of  the  registrar's  fees  received 
under  the  said  last-mentioned  Act,  and  which  report 
was  confirmed,  but  no  additional  remuneration  has 
ever  been  paid  to  the  said  plaintiff  except  SiL  6s.  6dl 
derived  under  the  said  last-mentioned  report,  for 
services  and  extra  duties  imposed  upon  the  said 
plaintiff  under  the  said  last-mentioned  Act,  from  Ist 
Oct.  1865  to  25th  Dec.  1866,  and  the  further  sum  of 
IBL  5«.  2d,  for  similar  services  and  extra  duties  to 
the  2nd  May  1867. 

42.  On  the  said  7th  March  1867,  the  said  plaintiff 
wrote  and  sent  to  the  said  officers  and  clerks'  com- 
mittee^ a  letter,  of  which  the  following  is  a  copy, 
but  no  acknowledgment  of  or  answer  to  the  same 
was  ever  sent  to  the  said  plaintiff. 

Sheriffs'  Ck>art,  GKuldhaU-lniildings,  London, 
March  7th,  1867. 
To  ihs  Wonhmfid  the  Qfficnv  cmd  CUrk^  Convmitte: 
Gentlemen,— I  beg  most  respectively  to  inform  you  that 
ahonld  the  oommittee  either  iriab.  or  think  it  desirable  I 
am  willing  to  give  up  nrivate  praotioe  entirely,  and  for  the 
fataretooevote the  wnole of  my  time  and  searirloea  to  the  I 


dutiee  of  the  office  whioh  I  have  now  had  the  honour  to 
hold  under  the  Cknrporation  for  nearly  eleven  yeare.— I  have 
the  honour  to  remam,  gentlemen,  your  most  obedient  and 
faithful  servant,  Qbo.  Osgood. 

Registrar  of  the  Sherifb*  Court  of  London 

48.  On  the  ISth  March,  after  the  termination  of 
the  said  inquiry,  a  report  was  agreed  to  by  the  said 
committee,  in  their  committee-room,  and  was  there- 
upon then  signed  in  such  committee-room  by  eleven 
members  of  the  said  committee.  It  was  afterwards 
signed  by  five  other  members  of  the  committee,  in 
the  office  of  the  town  clerk,  or  in  the  Court  of 
Common  CounciL  A  copy  of  the  said  report  is  as 
follows : 

IV>  ihs  Bight  HmowraiiU  Hhe   Lord  Ifoyor,  ^IderriMn,  and 
CkmmoM  of  the  Oity  qf  London  in  Common  Covnml 

aaamhUd.  .,    -    .  

We,  whoae  names  are  hereunto  subscnbed  of  your  com- 
mittee in  relation  to  officers  and  dorks,  do  certify  that  our 
report  presented  to  this  honourable  court  on  the  13th  Dec 
last  on  the  leferance  of  the  18th  Oct.  last,  and  for  further 
powers  to  enable  the  committee  to  investigate  certain  aU»* 

gH,tions  affecting  the  refldstrar  and  the  mgh  bailiff  of  the 
heriff s*  Court  having  been  agreed  to  and  ordered  accord- 
ingly, we  decided  to  request  the  assistance  of  Mr.  Recorder 
and  Mr.  Ck>mmon  Serjeant  in  the  conduct  of  the  inquiry, 
and  also  to  secure  the  attendance  of  a  shorthand  writer  to 
take  notes  of  proceedings.  Having  appointed  a  special  day 
for  proceeding  with  the  inyeetigatlon  under  the  reference. 
Mr.  Ck>mmon  Serjeant  and  the  Judge  of  the  Sheriffs'  Court 
were  present,  and  a  shorthand  writer  attended  and  took 
notes  of  proceedings.  Mr.  Osgood,  the  registrar,  having 
previously  obtained  by  permission  of  the  oommittee  a  coipy 
of  the  letter  of  Mr.  ADman,  and  also  of  memoranda  m 
coimection  therewith,  handed  in  by  Mr.  Aikman  and  duJ^ 
signed  by  him,  and  Mr.  a^Vwh^h  having  been  supplied  with 
a  copy  of  Mr.  Osgood's  letter  in  reply  thereto,  the  two 
gentiiunen  attended  before  the  oommittee.  Mr.  Alkmim 
was  in  the  first  place  examined  by  the  Common  Serjeant. 
Mr.  Osgood  then  put  Questions  to  Mr.  Aikman  and  the 
Judge  m.  the  court  at  the  re<^uest  of  the  committee  gave 
su^  information  as  was  desired.  At  the  request  of  Mr. 
AiVmiLTi  the  following  witnesses  were  called  and  examined : 
Mr.  William  James  Orant,  clerk  of  the  Judgments,  Mr.  James 
Cutler  Tilt,  cash  derk,  Mr.  William  Henry  White,  ledger 
derk,  Mr.  Bobert  William  Marshall,  copying  clerk,  and 
at  tiie  request  of  Mr.  Osgood  the  followingwit- 
nosBon  were  called  and  examined :  Mr.  Abraham  Brown, 
and  Mr.  Moses  Coleman,  bailiflS.  By  permission  of 
the  committee  and  with  the  concurrence  of  the  judge 
of  the  court,  both  Mr.  Aikman  and  Mr.  Osgood  ex- 
amined that  learned  gentleman.  The  examination  of  the 
witnesses  occupied  tluee  sittings,  and  the  oommittee  having 
then  ascertained  that  neither  the  registrar  nor  the  high 
bailiff  desired  to  call  any  further  witnesses  a  fourth  day 
was  appointed,  when  Mr.  Osgood  and  Mr.  Aitken  addressed 
the  committee  upon  their  respectiTe  cases.  The  tnnsorint 
of  the  shorthand  writers'  notes  having  been  laid  before  the 
committee  at  each  sucoeedinff  meeting,  a  fifth  day  was  ap- 
pointed upon  which  to  oonaiaer  the  eyidence  tiuken.  In 
addition  to  the  evidence,  the  transcript  of  the  notes  con- 
tains the  various  proceedings  and  documents  whidi  were 
brought  under  the  notice  of  the  committee  during  the  pro- 
gress of  the  enquiry.  We  have  given  the  most  anxious 
attention  to  the  whole  subiject,  and  we  fed  it  to  be  oar  duty 
now  to  submit  the  result  thereof  in  the  following  resolu- 
tions, viz.,  "  Resolved  unanimously,  that,  in  the  opinion  of 
this  committee,  the  duties  of  chief  derk  or  registrar  of  the 
Sherifb'  Court  have  not  been  properly  discharged  by  Mr. 
Osgood.  Resolved  that,  in  the  opinion  of  this  committee, 
the  duties  of  chief  or  high  bailiff  of  the  sherifBi'  court  have 
not  been  properly  dis^arged  by  Mr.  Aikman.  Resolved 
unanimously,  that  in  the  opinion  of  this  oommittee  sudi 
Irregularities  have  been  disdosed  in  the  offices  of  the 
registrar  and  high  bailiff  respectively,  as  seriousW  interfere 
with  the  proper  conduct  of  public  Dudness,  and  that  the 
Court  of  Common  Council  be  recommended  to  take  such 
steps  as  they  may  deem  advisable  under  the  provisions  of 
the  London  (City)  Small  Debts  Extendon  Act  1852."  Having 
regard  to  the  foregoing  resolutions,  your  oommittee  passed  a 
further  resolution,  as  follows  viz. :  That  it  be  referred  to  the 
City  Solidtor  to  obtain,  forthwith,  the  opinion  of  the  recor- 
der and  Common  Serjeant  as  to  the  powers  possessed  by  the 
corporation  with  respect  to  the  discharge  or  removal  of  the 
aboTe-mentioned  officers,  and  the  City  Solidtor,"  having 
obtained  sudi  opioion,  we  now  present  the  report  and 
opinion  to  this  honourable  court,  as  follows,  viz. : — 

To  th4  WonhvBful  the  Offieert  and  Cl^rln  GonuatttM. 
Gentlemen -I  have  the  honour  to  certify  that,  in  obe- 
dience to  your  directors,  I  have  obtained  the  opinion  of  the 
Recorder  and  Common  Serjeant  as  to  the  powers  possessed 
by  the  corporation  in  respect  to  the  disdiarge  ^r  removal 
of  the  registrar  and  high  bailiff  of  the  SheriffiB'  Court,  a 
copy  of  which  opinion  is  hereunto  annexed.— I  have  the 
honour  to  be,  gsnuemen,  ^,,    ^  ,,  ,^ 

T.J.Nusoir.GilvSolidtor. 

Guildha]].  Msrdi  mh  1807^ 
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Copyapumn, 

We  haTO  no  doabt  tliat  under  the  paro^isloiui  of  the  City 
Small  D6Ma  Bxtenrion  Aot  the  Court  of  Common  Connofl 
have  power  to  dUwharKe  or  remove  the  offloen  in  queetion 
fm:  inaUlity.  miclMliavioar,  or  other  reaeoaable  cause.  We 
tiiink  that  Mr.  Osgood  and  Mr.  Aikman  ahoold  be  allowed 
free  aooese  to  the  notes  of  the  evidence  adduced  on  the 
mqniry,  and  should  be  furnished  with  copies  of  the  resolu- 
tions  of  the  oommittee,  and  of  any  portions  of  the  evidence 
which  thev  may  desire.  They  ousht  also  to  have  an  oppor- 
tunity of  being  heard  before  the  Court  of  Common  CouncU, 
in  msner  to  the  charges oontsinad  in  the  report,  before  say 
final  meMwre  is  adopted  by  the  ooarporation. 

bussbll  gubjibt, 
Thoxas  Chakbsrs. 

Ttaaplb,  March  12th  18^. 

All  which  we  submit  to  the  judgment  ot  this  haBOwable 
oourt. 

Dated  13th  Msreh  1807. 

(Signed  by  W.  C.  Fowlxb,  dhslnnan,  and  15  members  of 
the  committee.) 

44.  By  the  practice  of  the  sold  Court  of  Common 
Council  and  their  said  committees,  serea  membert 
of  a  committee  couBtitnte  a  quorum,  and  in  order 
to  authenticate  and  give  validit}^  to  a  report  of  a 
oommittee^  it  is  not  necessary  that  it  should  be 
signed  by  more  than  seten  members.  Of  the 
members  of  the  said  committeee  signing  the  report, 
four,  viz.,  Messrs.  William  Cave  Fowler,  the  chair- 
man of  the  committee,  Mungo  MeGeorge,  William 
Cox,  and  Samuel  Dance  Morey,  attendied  every 
meeting  of  the  committee.  One,  viz.,  Andrew 
Bowring,  attended  every  meeting  except  that  on  the 
1st  Feb.  OB  which  day  no  evidence  was  taken,  and 
two,  viz.,  Thomas  Llntott  and  William  Webster 
attended  every  meeeting  except  that  on  the  28th 
Jan.,  on  which  day  no  evidence  was  taken,  so  that 
the  said  r^wrt  was  signed  by  seven  members  who 
bad  attended  every  meeting  of  the  committee  at 
which  evidence  was  taken,  and  every  one  of  the 
■aid  committee  had  an  opportunitv  from  day  to  day 
of  reading  the  transcript  of  aborthand  writers' 
notes  of  the  proceedings.  And  in  the  appendix  is 
contained  an  analysis  (marked  No.  7)  of  the  attend* 
ance  of  liie  members  of  the  committee  signing  the 
report  on  the  meetings  of  the  5th,  14th,  22nd,  and 
28th  Feb.  1867. 

45.  AU  the  formal  proceedings  of  the  said  com- 
mittee in  reference  to  the  matters  referred  to 
them  were  conducted  in  the  usual  manner,  and 
with  regularity  and  order. 

46.  The  said  report  of  the  13th  March  was  laid 
before  the  Court  of  Common  Council  on  tlie  2lst 
March  1867,  and  the  following  is  a  correct  extract 
from  the  minutes  of  the  proceedings  of  the  court 
upon  that  occasion,  viz. : 

A  oommon  oonncSl  holden  in  the  chamber  of  the  Ghiild- 
hall  of  the  City  of  London  on  Thursday,  the  2Ist  Harch  1867. 
Gabriel  Mayor.— The  commitiee  in  raation  to  officers  and 
clerks  did  this  dsjr  deliver  into  this  court  a  report  in  writing 
under  their  hands  on  having  investigated  certain  sllega- 
tions  affecting  the  registrar  and  the  high  bailiff  of  the 
gheriffs'  Court,  pursuant  to  the  authority  of  the  Court  of 
the  13tk  Dec.  last  upon  a  report  then  presented  on  the 
xelerenoe  of  the  18th  Oct.  last,  which  was  read.  I&esolved 
and  ordered  that  a  copy  of  the  report  now  read  be  furnished 
to  Mr.  Osgood,  and  uiAt  be  be  at  Uberty  to  inspect  and 
take  copies  of  the  evidence  which  has  been  given  before  the 
committee,  and  that  he  do  show  cause  to  this  court  on  the 
4th  April  next  at  twelve  o'clock  at  noon  why  he  should  not 
be  removed  from  his  office  of  chief  clerk  or  registrar  of  the 
Sherifb'  Court  of  the  City  of  London. 

47.  In  pursuance  of  the  directions  referred  to  in 
the  said  minute,  a  copy  of  the  said  resolution  and 
order  was  furnished  to  the  plaintiff,  together  with 
a  copy  of  the  said  report  of  the  18th  March  1867, 
and  he  afterwards  attended  at  the  office  of  the  Town 
Clerk  of  the  said  city,  and  inspected  the  transcript 
of  the  shorthand  writer's  notes  of  the  proceedings 
before  the  said  committee. 

48.  On  the  28th  March  1867,  a  letter  was 
addressed  and  sent  by  the  plaintiff  to  the  said 
Court  of  Common  Council,  copy  ol  which  is  as 
fc^ows:— 


SheriiBi'  Court,  Guildhall-bnildings,  London,  £.C. 
March  28th.  1887. 
IV>  Hu  SigU  HwMwrabU    the  Lord  JCayor,  AldmMn,  and 
Commoiu  of  tha  City  of  London  in  Common  Coumu 
oaMmJbUA.  . 

My  Lord,  and  Gentlemen,— I  have  the  hcnoor  most 
respectfully  to  request  the  permistfon  of  your  honourable 
Court  to  appear  and  be  heard  by  counsel  to  show  cause  why 
I  should  not  be  zoonoved  from  my  office  of  Beglstmr  of  the 
Sheriflb'  Court  of  the  aty  of  London,  and  that  sock  hearing 
may  be  postponed  unlal  some  time  time  after  the  Spring 
Assises,  as  the  members  of  the  Bar  are  now  engaged  on 
oirouit,  and  in  the  mean  time  that  I  liay  be  famished  (In 
accordance  with  the  opinion  of  the  Uiw  oiBoers  of  theOav- 
poration)  with  a  copy  of  the  shorthand  writer's  notes^ift* 
proceedings  and  evidence  lately  taken  before  the  officers^ 
and  derk^  committee,  my  time  being  so  fnUyoooapied  wit& 
the  business  and  sittings  of  the  eomrt  appointed  for  the 
35th,  27th«  and  89th  March,  and  the  1st.  5th,  0th,  Uth^lSth. 
16th,  17th,  and  18th  April  next.— I  have  the  honomr  to 
remain,  my  Lord,  and  gentlemen,  your  meet  obedient 
and  fslthftu  servant.  Gao.  Osgood. 

Begistrar  of  the  ff****'-'^"*  Court  London. 

49.  The  latt>mentioned  letter  was  laid  before  the 
Court  of  Common  Council,  at  their  meeting  on  the 
the  4th  April  1867,  and  the  followmg  is  a  coneot 
extract  from  the  minntea  of  such  meeting : — 

A  Common  Council  holdsn  in  the  chamber  of  the  Qvild- 
hall  of  the  City  of  London,  on  Thursday  the  4th  April  1867. 
Gabriel  Mayor.  This  being  the  dav  apnointed  for  Mr. 
Osgood  **  to  diow  eause  why  he  should  not  he  removed  fkom 
his  offioe  of  chief  derk  or  registrar  of  the  Sheriib'  Oourt  of 
the  Cilj  of  London,"  a  letter  from  Mr.  Osgood  regaesting 
permission  to  appear  and  be  heard  by  counsel  to  show 
cause  why  he  should  not  be  removed  frtnn  his  offioe  of  ehieC 
clerk  or  registrar  of  the  Sheriffs'  Court  of  the  City  of  Lon- 
don and  that  such  hearing  may  be  postponed  until  soma 
time  after  the  Spring  Assizes,  and  that  in  the  mean  time  he 
may  be  fumiahed  with  a  copy  of  the  shorthand  writer's 
notes  of  the  prooeedingB  and  evidence  taken  before  the 
committee  was  laid  before  the  oourt  and  read.  Sesolved 
and  ordered  that  the  application  of  Mr.'  Osgood  for  debty 
and  to  be  allowed  to  appear  by  counsel  be  complied  with, 
and  that  he  do  show  cause  to  this  court  on  the  Shid  Ms^ 
next  at  twelve  o'clock  at  noon  why  he  should  not  be 
removed  from  the  offioe  of  chief  olerk  or  registrar  of  the 
Sherifb'  Court  of  the  Citj  of  London. 


50.  A  copy  of  the  last-mentioned  resolution 
Bent  to  the  plaintiff  on  29th  April,  accompanied  by 
a  letter  from  the  said  town  clerk,  of  which  a  oopy 
is  as  follows  *»•- 

GnildhaU  E. C, SMh  Anrill807. 

9r,— You  axe  required  to  attend  the  Court  of  Common 
GounoO  to  be  holden  at  the  GnildhaU  on  llrarsdsy  next  the 
tnd  May,  at  12  o'clock  at  noon  preotoehr,  to  show  cause  why 
you  shoidd  not  be  removed  from  the  offioe  of  chief  olerk  or 
reffistrar  of  the  Sheriffs'  Court  of  the  Citv  of  London  agree- 
ably to  the  resolution  of  the  court  of  the  4th  instant.— I 
am.  Sir,  your  obedient  Semuit,  F.  Woooraoan. 

G.  Osgood,  Esq. 

61.  On  the  said  29th  April,  the  plaintlff'a  solicitors 
wrote  and  sent  to  the  town  clerk  a  letter,  copy 
wiiereof  is  as  follows : 

5,  Charles-square,  Hoxton,  K.— April  29tli,  1807. 

A  Goorgo  Osgood,  Begistrar  of  the  City  Sheriffs'  Court. 

Sir,— By  the  advice  of  counsel  we  are  requested  rsspeot- 
fuUy  to  ask  you  to  furnish  us,  as  the  solicitors  of  Mr. 
Osgood,  with  a  statement  in  writing  specifving  the  roedflo 
chaise  or  chargpes  against  him,  and  upon  which  tiie  Mayor, 
Aldernien,  and  Commons  have  called  upon  Mr.  Oagood  to 
show  cause  why  he  should  not  be  removed  from  hie  offioe  of 
chief  clerk  or  registrar  of  the  Sheriib'  Court  of  the  city  of 
London.— We  are.  Sir,  your  most  obedient  servants, 

Frederick  Woodthorpe,  Esq.,  Ashlst  stud  Sanl^ 

Town  Clerk  of  the  City  of  London. 

62.  On  the  80th  April  an  answer  was  sent  to  the 
last-meationed  letter.    Copy  <tf  which  is  as  follows: 

Guildhall,  E.C.— SOth  April,  1867. 

Qentknuen,— In  rep^  to  your  letter  of  yesterday,  Iber  te 
state  tiiat  I  have  not  any  authority  to  fnniish  yen  with  any 
doeuments  beyond  those  that  have  already  been  sent  to 
Mr.  Osgood, your  clients — I  am,  gentiemen£your  obedient 
serrant,  F.  wooxmioan. 

Messn.  Adilsy  and  Earla 

53.  After  the  said  meeting  of  the  Court  of  Com- 
mon Council  of  the  4th  April  1867,  and  before  their 
meeting  on  the  2ttd  May  1867,  hereinafter  men- 
tioned, the  said  report  of  the  committee  of  the  13th 
March  1867,  with  the  documents  appended  thereto, 
▼IK.,  the  letter  of  Mr.  Aikman  of  thodrd  Oct.  1866» 
and  the    corvespondenoe  wtHi  the  judge  of  the 
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Sheriffs'  Ccmrt  enclosed  therein,  the  three  seyenil 
statements  of  Mr.  Aikm&n  of  the  22nd  and  dOth 
Oct.  1866,  the  letter  of  the  plaintiff  of  the  29th 
April  1866,  and  the  transcript  of  the  shorthand 
writer's  notes  of  the  proceedings  of  the  said  com- 
mittee, and  the  extracts  from  the  minutes  of  the 
Court  of  Common  Coundl  of  the  21st  March  and  the 
4tli  April  were  printed,  and  a  copy  thereof  delirered 
to  the  Lord  Mayor  and  Aldermen  and  eyery  member 
of  the  Court  of  Common  Council,  and  also  to  the 
plaintiff  and  the  said  John  Robertson  Aikman. 

64.  On  the  2nd  May  1867,  a  meeting  duly  consti- 
tuted of  the  said  Common  CoundL  was  held,  when 
the  plaintiff  appeared  to  show  cause,  pursuant  to 
the  order  of  me  said  court,  why  he  should  not  be 
remored  from  his  said  office  of  chief  clerk  or  regis- 
trar of  the  Sheriff's  Court  of  the  City  of  London, 
and  was  represented  by  Mr.  Serjeant  Tindal 
Atkinson  as  lus  counseL 

On  being  called  upon  at  the  said  court  to  show 
cause  as  aforesaid,  the  following  dialogue  passed 
between  the  Recorder  of  London,  acting  according 
to  immemcnrial  custom  as  the  mouthpiece  and  oo 
behalf  of  the  Court  of  Common  Council,  and  the 
said  Mr.  Serjeant  Tiudal  Atkinson,  riz.  :^- 

The  Beoorder.— 6df<»ra  we  proceed.  I  wish  to  ai&iviiether 
Mr.  Oagood  1im  reoeiyed  a  eopy  of  toe  shorthaiid  writer's 
BOtee  ol  the  eridanoe  ? 

Mr.  Sex^eant  Tindal  Aikizuon.— He  has  my  Lord. 

The  Beoorder.— And  whether  it  is  his  wish  to  offer  any 
ftniher  eridenoe  than  that  which  appears  on  the  shorthand 
writer's  notes  P 

Mr.  Seijeant  Tindal  Atkinson.  — My  Lord,  na  dient 
throoj^  me  states  that  the  onW  evidence  that  he  is  at  all 
cognisant  of  is  the  evidence  which  has  been  furnished  to 
him  by  the  consideration  snd  kindness  of  this  court  in  the 
report  of  what  has  taken  place  before  the  officers  and  clerks' 
committee.  He  was  not  prepared  for  a  ^ueetion  of  this 
kind,  nor  is  he  at  this  moment  prepared  with  any  evidence 
whateTer  in  extension  of  the  report  which  has  heea  made  to 
this  homouxable  court.  He  has  had  no  notice  whatever  that 
any  evidence  would  be  taken.  In  fact  I  apprehend  that  for 
the  convenience  of  a  body  so  numerously  constituted  as  this 
is,  they  have  delegated  te  that  committee  the  power  of 
TOoeiTinff  evidence,  and  are  prepared  I  presume  to  act  upon 
that  eviaenoe  to-day  in  tiieir  wisdom  and  discrimination. 

The  Beoorder. — I  apprehend  they  will  be  perfectly  pre- 
pared to  act  upon  that  evidence  unless  they  are  informed 
uiat  there  is  further  evidence  which  it  is  tv^shed  to  be  given 
supposing  there  is  anything  which  Mr.  Osgood  thinks  of 
importance  in  his  jusufication,  beyond  that  which  appears 
upon  these  notes  they  would  not  refuse  him  the  oppoxxunity 
Of  giving  that  evidence. 

55.  Notes  were  taken  by  a  shorthand  writer  of 
the  proceedings  before  the  said  Court  of  Common 
Council  on  the  2nd  May  1867,  and  of  the  addresses 
of  counsel,  the  transcript  whereof  is  in  the  appendix 
[which  was  annexed  to  the  case],  and  in  addition 
to  what  appears  in  the  said  transcript  Mr.  Serjeant 
Undal  Atkinson  in  the  course  of  his  address  used 
words  to  the  efiPect  that  he  reserred  all  the  legal* 
rights  of  his  client. 

56.  The  said  notes  finish  at  the  close  of  the 
speeches  of  counsel  for  Mr.  Aikman,  when  strangers 
haying  b^n  ordered  to  withdraw  in  order  that  the 
court  might  consider  of  their  decision,  the  said  Court 
of  Common  Council  proceeded  to  deliberate  with 
closed  doors,  when  they  arriyed  at  the  following 
resolutions: — 

BeeolTcd,  that  in  the  opinion  of  this  court  the  duties  of 
chief  clerk  or  r^i^rar  of  the  SherifBi'  Cowct  have  not  becoi 
ixroperly  discharged  by  Mr.  Osgood. 

BesoiTed.  That  this  court  having  carefully  considered  the 
evidence  as  to  the  marniw  in  whicA  the  duties  of  the  office 
of  chief  clerk  or  registrar  of  the  Sheriffs'  Court  have  been 
discharged  b^  Mr.  Osgood  is  of  opinion  that  reasonable 
cause  exists  tor  his  removal  from  his  said  office,  and  this 
court  doth  hereby  remove  him  accordingly. 

57.  The  doors  haying  been  afterwards  opened,  the 
plaintiff  was  called  in,  and  the  said  resolutions  were 
md  to  him,  and  a  copy  thereof  was  afterwards  for- 
warded to  him  by  the  said  town  clerk. 

After  the  said  resolution  had  been  so  read  to  the 
plaintiff  as  aforesaid,  the  said  Common  Council,  on 
the  said  2Dd  May  1867,  proceeded  to  appoint  the 


defendant  chief  clerk  or  registrar  pro  tmpwe  of  the 
said  Sheriffs'  Court  under  the  said  London  (City) 
Small  Debts  Extension  Act  1852. 

The  following  is  a  copy  of  the  minute  of  such 
appointment  i-^ 

A  Common  Oooncil  holden  in  the  chsanber  of  ^e  6^uld- 
hall  of  the  city  of  London  on  Thursday,  the  2nd  May  1887, 
Gabriel,  Msyor.  Beaolved,  that  Thomas  James  Nelson, 
Esq..  this  city's  solicitor,  be  appointed  pro  twpoM  chitf 
dSk  or  registrar  of  the  SherifliB'  Court  under  the  London 
(City)  Smafi  Debts  Extension  Act.  Woodthoeps. 

The  court  shall  be  at  liberty  to  draw  any  inference 
of  fact  which  might  have  been  drawn  by  a  jury. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  plaintiff  was,  on  the  said  2nd 
May  1867,  lawfully  remoTed  from  his  said  office? 

2.  Whether  he  had  ceased  to  be  entitled  to  such 
office  before  the  granting  of  the  said  rule  nift  for  an 
information  in  the  nature  of  a  ^  warratUOf  by 
reason  of  the  expiration  ol  the  term  for  which  he 
was  elected  ? 

If  the  court  should  be  of  opinion  with  iwpeot  to 
the  first  of  these  questions  in  the  affirmatlTe,  then 
judgment  is  to  be  entered  for  the  defendant.  If 
the  court  should  be  of  opinion  with  respect  to  the 
first  of  these  questions  in  the  negatire,  and  with 
respect  to  the  second,  in  the  afikmatiye^  then  judg'> 
ment  is  to  be  entered  for  the  j^aintiff  for  the 
amount  of  salary,  fees,  and  emoluments,  payaUe  to 
the  holder  of  the  said  office  from  the  2nd  May  1867t 
until  the  7th  May  1867. 

But  if  the  court  should  be  of  opinion  in  the 
negatire  as  to  both  questions,  then  judgment  is  to 
be  entered  for  the  plaintiff  for  the  amount  of  salary, 
fees,  and  emoluments,  payable  to  the  holder  of  the 
said  office,  calculated  from  the  said  2nd  May  186  7, 
to  judgment. 


Montagw  Chcanbert,  Q.  C.  (with  whom  was  (?i6- 
iKfns)  for  the  plaintiff.— The  office  of  registrar  being 
a  freehold  one,  the  moment  the  power  to  appoint 
was  exercised  by  the  Common  Council,  the  estate 
vested  in  the  plaintiff ;  he  was  then  in  of  the  free* 
hold,  and  any  condition  inconsistent  with  that 
annexed  to  the  appointment  was  void.  "Where 
conditions  are  annexed  to  the  gift  not  authorised  by 
the  power,  the  gift  is  good,  and  the  condition  only 
is  void,  so  that  the  appointee  takes  the  fund  abso- 
lutely :"  (Sugden  on  Powers,  8th  edit.  p.  626.)  "  If 
the  court  can  see  the  boundaries,  it  will  be  good 
for  the  execution  of  the  power  and  void  as  to  the 
excess : "  (per  Lord  Hardwicke,  2  Ves.  Sen.  644> 
Even  if  the  original  act  of  appointment  of  Mr. 
Osgood  was  a  defective  execution  of  the  power 
given  the  council  by  the  11th  section  of  15  Vict, 
c.  Ixxvii.,  there  were  many  subsequent  absolute  and 
complete  exercises  of  the  power,  no  conditions  being 
annexed  to  the  appointment;  and  as  set  out  in 
paragraph  14  of  the  case,  Mr.  Osgood  was  declared  to 
be  duly  elected  **  under  the  London  (City)  Small 
Debts  Act  1847;"  though  it  is  added  "subject  to 
.  .  .  the  stanoing  order  for  the  annual  election  of 
officers,"  this  condition  being  void :  (See  Ward  v. 
7)frrell,  26  Beav.  668.)  [CocKBoaw,  C.  J.— Was 
not  the  appointment  by  the  corporation  a  defective 
execution  of  the  power  given  them,  rather  than  a 
full  execution,  with  a  condition  annexed  ?]  In  the 
case  of  Meadey.  LenthcUly  Cro.  Chas.  687,  it  was  held 
that  an  office  to  which  a  trust  is  annexed,  or  which 
concerns  the  administration  of  justice,  cannot  be 
granted  for  years;  "for,"  says  the  court,  "this 
being  an  office  of  great  trust,  and  attendance  con- 
tinually in  court,  great  inconveniences  would 
ensue  if  such  offices  might  be  granted  for  years." 
In  the  Bishop  of  Coventnfs  case.  Hob.  Rep. 
p.  163,  we  find  in  the  judgment,  "  I  cannot  grant 
the  offices  of  my  gift  as  chief  justice  for  less  time 
than  for  life."  [Lush,  J. — But  it  is  not  said  what 
would  happem  it  he  did ;  whether  the  appomtment 
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woald  be  simply  invalid,  or  whether  it  would  enure 
to  the  appointee  as  an  office  of  freehold.    That  is 
the  question  here.]    In  Harcourt  v.  FoXj  4  Mod. 
173,  the  court  say  as  to  the  office  of  clerk  of  the 
peace,  **  The  statute  of  1  Will.  &  M.  c.  21  revives 
that  of  37  Hen.  8,  c.  1,  as  to  the  nomination  of  a 
custos,  but  makes  several  alterations  from  it  when 
it  mentions  the  clerk  of  the  peace,  as  has  been  well 
observed  at  the  bar ;  so  that  the  design  of  this  later 
Act  was  to  abridge  the  power  of  the  custos  and 
enlarge  the  estate  of  the  clerk,  and  so  to  settle  him 
therein  that  he  might  go  on  cheerfully  in  his  busi- 
ness ;  for  when  places  depend  upon  contingencies, 
it  occasions   embezzling  records   and   neglect  in 
offices ;  and  for  this  reason  my  Lord  Hobart  was  of 
opinion  that  the  chief  justice   cannot  grant   the 
offices  which  are  in  his  gift  for  less  time  than  for 
life ;  therefore  the  clerk  of  the  peace  being  in  this 
office  by  virtue  of  this  Act  '  for  so  long  time  as  he 
shall  demean  himself  well,'  those  words  shall   be 
construed  most  favourably  to  answer  the  intent  of 
the  lawmakers,  whose  design  was  to  have  the  office 
well  supplied  by  a  man  able  and  well  skilled  in  the 
laws  which  will  be  effected  when  the  officer  has  an 
estate  for  life :"  (Lm  v.  Drake,  2  Salk.  467,  and 
Carver  v.  Richards,  27  Beav.  488,  were  also  referred 
to.)    The  corporation,  by  the  very  act  of  dismissing 
Mr.  Osgood  on  the  ground  of  neglecting  his  duties, 
treated  him  as  in  possession  of  his  office  at  the  time ; 
it  was  not  till  after  the  legal  proceedings  had  been 
commenced  that  they  set  up  the  objection  that  the 
tenure  of  office  had  been  determined  by  effluxion  of 
time.    In  Reg,  v.  The  Bailiffs,  j*c.,  of  Ipswich,  2  Ld. 
Baym.   1240,  Holt,  C.  J.  said  that  "if  he  (the 
recorder)  had  been  an  officer  ad  libitum,  the  corpo- 
ration ought  to  have  returned  that,  and  relied  upon 
it,  and  it  would  have  been  a  good  return ;  but  they 
could  not  take  advantage  of  that  when  they  had 
returned  a  cause,  if  the  cause  were  not  sufficient ; 
for  it  appeared  that  they  had  not  gone  upon  their 
power,  nor  determined  Uieir  will,  but  put  him  out 
for  a  misdemeanor.*'  The  second  question  is,  whether 
the  plaintiff  was  lawfully  removed  from  his  office. 
It  is  submitted  that .  the  power  of  removal  was  not 
vested  in  the  corporation  at  the  time  they  purported 
to  exercise  it.    The  Sheriffs'  Court  of  the  city  of 
London  has  been  by  recent  statutes  substantially  con- 
verted into  a  Couuty  Court :  (see  28  &  29  Vict.'c.  99, 
ss.  4  and  21,  and  sect.  85  of  the  Countv  Courts  Act 
1867  (30  &  31  Vict  c.  142).  By  sect.  34  of  the  latter 
Act  all  the  County  Courts  Acts  are  to  be  construed 
as  one  Act ;  therefore  the  provisions  of  the  former 
County  Courts  Acts  apply  now  to  the  City  of  London 
Court.    Kow  by  sect.  4  of  the  County  Courts  Act 
1850(13  &  14  Vict,  c  61)  the  power  to  remove  the 
registrars  of  County  Courts  is  given  to  the  Lord 
Chancellor  for  the  time  being  as  he  "  shall  in  his 
discretion  think  fit."    [Cockbubn,  C.  J.  pointed 
to  the  saving  clause  in  sect.  35  of  the  Act  of  1867, 
which  provides  **  that  nothing  in  this  Act,  or  in  any 
of  the  Acts  specified  in  schedule  (D)  to  this  Act, 
shall  take  away,  lessen,  or  diminish  any  of  the 
powers,  rights,  or  privileges  of  the  judge  of  the 
said  court,  or  the  authority  of  the  mayor,  aldermen, 
and  commons  of  the  City  of  London,  in  Common 
Council  assembled,  in  relation  to  such  court,  or  to 
the  judge  or  officers  thereof,  or  to  the  fees  taken 
therein,  as  such  powers  or  authority  existed  pre- 
viously to  the  passing  of  this  Act."]    It  is  sub- 
mitted that  this  proviso  is  not  large  enough  to 
include  the  power  of  removal.     Again,  the  pro- 
ceedings before  the  clerks'  committee  were  irregular 
and  illegal.    There  was  no  specific  charge  against 
Mr.  Osgood  submitted  to  their  consideration ;  the 
new  committee  were  not  entitled  to  make  use  of  the 
proceedings  before  the  old  committee  or  of  their 
report.     [Cockburn,  C.  J.— We  cannot  determine 
on  the  evidence  which  convinced  the  committee,  if 


we  see  that  a  specific  matter  was  brought  before  the 
attention  of   tiie  body  which  had   the  power  to 
remove.]    The  court  will  see  whether  reasonable 
ground  for  removal  existed.    In  Kyd  on  Corpora- 
tions, p.  58,  the  law  is  thus  laid  down :  "  This  power 
of  amotion,  when  possessed  as  incident  to  the  cor- 
poration at  large,  cannot  be  exercised  without  reason- 
able cause ;  nor  can  it  be  so  exercised  either  by  the 
corporation  at  large  or  by  a  select  body,  whether 
given  by  charter  or  claimed  by  prescription,  if  it 
be  given  or  claimed  only  in  general  terms ;  but  if  a 
chi^r  by  express  words  empower  either  the  corpo- 
ration at  large,  or  a  select  body,  to  remove  an 
officer   at  pleasure,    or  empower  them  to  choose 
him    during   pleasure,  they   may  in  either    case 
remove  him  without  cause."    Again,  the  corpora- 
tion was  not  entitled  to  delegate  to  a  select  body,  such 
as  the  clerks'  committee,  the  authority  conferred 
on  them.     See  Bacon's  Abridgment  tit.  Corpora- 
tion.  "  In  excusing  the  amotion,"  we  find  in  Grant 
on  Corporations,  p.  248,  *'  It  must  be  shown  that  the 
amotion  was  made  at  a  meeting  of  the  body  in  whom 
the  power  of  amotion  resides  by  the  constitution ; 
that  such  meeting  was  regularly  convened  and  held 
in  the  regular  place  for  holding  corporate  meetings  ; 
that  the  charges  against  the  party  were  then  stated  to 
him ;  that  having  had  notice  of  them  a  reasonable 
time  previous  to  the  meeting,  he  was  fully  heard  in 
his  defence ;  or  else  such  other  facts  must  be  shown 
as  make  it  appear  either  that  he  was  out  of  reach  of 
summons  (e.g.  from  having  left  the  country  alto- 
gether), or  that  summons  would  be  idle  (e.^.  from 
his  imprisonment  in  execution,  without  any  proba- 
bility of  his  discharge),  or  such  other  facts  as  may 
fully  warrant  them  in  amoving  without  notice  and 
hearing."    In  R.  v.  The  Company  of  Fishermen  of 
Faversham,  8  T.  B.  356,  Lord  Kenyon,  C.  J.  saya, 
"  As  to  the  irregularity  of  the  proceedings  in  tliis 
case,  perhaps  the  prosecutor's  appearing  may  have 
dispensed  with  the  necessity  of  any  summons  to 
him  to  attend;   but  still  the  charge  against  him 
should  have  been  proved.     The  proceedings  also 
seem  to  be  objectionable  on  other  accounts ;  it  does 
not  appear   that    the  disfranchisement  was  by  a 
court  having  authority  to  remove  the  prosecutor. 
Where  a  power  of  removal  is  not  given  to  any  par- 
ticular part  of  a  body,  it  rests  with  the  company  at 
large.    .    .    .    Besides  which,  every  member  of  the 
company  having  power  to  disfranchise  should  have 
notice    to    attend    for    that    particular    purpose." 
[Lush,  J.— It  does  not  follow,  from  anything  said 
there,  that  every  single  member  of  the  corporation 
must  have  the  evidence  from  the  mouths  of  the 
witnesses  themselves.]    There  was  no  legal  proof 
before  the  council;    the  shorthand  writer's  notes 
were  not  sufficient;  and  the  appearance  of    Mr. 
Osgood  was  under  protest,  all  legal  objections  on 
his  part  being  reserved. 

Mellisk,  Q.  C.  (with  whom  were  PoOoch,  Q.  C, 
and  Archibald)  for  the  defendant. — ^The  defendants 
abandon  that  portion  of  the  defence  grounded  on 
the  fact  of  the  plaintiff's  not  having  been  appointed 
to  the  office  for  life.  But  Uie  Common  Council 
had  an  absolute  power  to  remove  Mr.  Osgood 
for  any  cause  which  to  them  seemed  reason- 
able, and  in  coming  to  a  determination  on  the 
subject  they  were  entitled  to  consider,  not  only 
certain  specified  acts  of  misbehaviour  on  his  part, 
but  also  the  general  way  in  which  his  duties  were 
discharged.  &  the  Common  Council  bonifids  came 
to  the  conclusion  that  the  manner  of  discharging 
the  registrar's  duties  was  in  general  unsatisfactory, 
that  would  be  a  sufficient  ground  for  his  dismissal. 
[CocKBURN,  C.J. — That  is  if  a  charge  of  that  nature 
were  brought  forward  in  a  manner  sufficiently 
specific  to  show  the  officer  the  nature  of  the  charge 
which  he  was  called  on  to  meet]    There  is  a  charge 
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agtiiut  Mr.  Osgood  of  general  inegularities.  In 
Mea,  T.  7^  Giwemors  of  DarKngtcn  Frte  Grammar 
School^  6  Q.  B.  682,  where  the  goremors  of  the 
school  were  empowered  by  charter  to  remove  the 
master  or  usher  "according  to  their  sound  dis- 
cretion," and  to  appoint  others  more  fit  in  tlidir 
stead,  it  was  held  by  this  court  and  by  the  Court  of 
of  Exchequer  Chamber,  that  by  the  terms  of  the 
charter,  the  governors  might  in  their  discretion 
remove  a  master  without  summons  or  hearing,  and 
although  no  charge  against  him  had  been  exhibited  to 
them.  Lord  Denman,  C.  J.  in  delivering  judgment 
said,  "We  are  far  from  saying  that  persons  in 
authority  ought  not  to  give  the  fullest  opportunity 
of  defence  to  any  of  those  employed  under  them, 
whom  they  may  be  disposed  to  remove  on  complaint 
preferred  by  others  against  them  for  misconduct 
But  they  accept  a  large  trust,  and  impose  on  them- 
selves a  wider  duty  when  they  undertake  to  govern 
the  school  in  the  manner  required  by  this  charter. 
They  are  bound  to  remove  any  master  whom,  ac- 
cording to  their  sound  discretion,  they  think  unfit 
and  improper  for  the  office ;  and,  as  Uiat  discretion 
may  jiossibly  be  well  exercised  for  defects  of  various 
kinds  not  amounting  to  misconduct,  so  tiiere  may 
be  misconduct  incapable  of  proof  by  witnesses,  but 
publicly  known  to  the  governors  themselves,  on 
which  they  could  not  abstain  from  exercising  their 
power  of  removing  the  master  without  the  abandon- 
ment of  their  duty.  .  .  They  might  be  reasonably 
satisfied  of  the  truth  of  the  charges  without  possess- 
ing any  means  of  proving  them  by  evidence ;  and 
even  if  they  had  no  charge  before  them,  they  mi^rht 
still,  in  the  exercise  of  their  discretion  remove  him 
for  reasonable  cause."  The  charges  against  Mr. 
Osgood  were  evidently  sufficient  to  justify  an  in- 
vestigation into  them.  [Cockburn,  C.  J.— There 
can  be  no  doubt  of  that;  the  only  question  i^ 
whether  they  were  proved  by  the  evidence.]  Of 
that  the  Common  Council  were  the  proper  and  sole 
judges ;  and  they  came  to  the  conclusion  that  Mr. 
Osgood  had  not  properly  discharged  the  duties  of 
his  office.  This  court  has  no  jurisdiction  to  review 
their  determination  on  that  subject.  [Cockbubit, 
0.  J. — We  cannot  examine  into  the  quantum  of 
evidence  adduced,  but  we  are  entitled  to  see  not 
only  that  certaip  charges  were  made,  but  also  that 
there  was  tome  evidence  in  support  of  them  to  go 
to  the  Common  Council  acting  as  a  jury.]  In  Reg, 
V.  BoUon,  I  Q.  B.  66,  it  was  held  that  when  a  con- 
viction or  order  of  justices  is  returned  to  this  court, 
and  the  proceedings  are  regular  in  form  and  in  prac- 
tice, and  the  case  one  over  which  the  justices  had 
jurisdiction,  the  court  will  not  hear  affidavits  im- 
peaching their  decision  on  the  facts ;  nor,  if  they 
return  the  evidence,  will  it  review  their  judgment 
thereupon ;  and  that  the  test  of  jurisdiction  under 
this  rule  was  whether  the  inferior  tribunal  had 
power  to  enter  upon  the  inquiry,  not  whether  their 
conclusions,  in  the  course  of  it,  were  true  or 
^se.  "  Where  a  charge  has  been  well  laid  before  a 
magistrate,"  says  Lord  Denman,  p.  78,  "  on  its  face 
bringing  itself  within  his  jurisdiction,  he  is  bound 
to  commence  the  inquiry;  in  so  doing  he  un- 
doubtedly acts  within  his  jurisdiction ;  but  in  the 
course  of  the  inquiry,  evidence  being  ottered  for 
and  against  the  charge,  the  proper,  or  it  may  be 
the  irresistible,  conclusion  to  be,  drawn  may  be  that 
the  offence  has  not  been  committed,  ana  so  tliat 
the  case  in  one  sense  was  not  within  the  jurisdic- 
tion. Now,  to  receive  affidavits  for  the  purpose  of 
showing  this  is  clearly  in  effect  to  sliow  that  the 
magistrate's  decision  was  wrong  if  he  affirms  the 
charge,  and  not  to  show  that  he  acted  without 
jurisdiction,  for  they  would  admit  that  in  every 
stage  of  the  inquiry  up  to  the  conclusion  he  could 
not  but  have  proceeded,  and  that  if  he  had  come  to 
a  different  ooadusion  his  judgment  of  acquittal 


would  have  been  a  binding  judgment,  and  barred 
another  proceeding  for  the  same  offence.  Upon 
principle,  therefore,  affidavits  cannot  be  received 
under  such  circumstances.  The  question  of  juris- 
diction does  not  depend  on  the  truth  or  false* 
hood  of  the  charge,  but  upon  its  nature ;  it 
is  determinable  on  the  commencement,  not  at 
the  conclusion,  of  the  inquiry,  and  affidavits, 
to  be  receivable,  must  be  directed  to  what  ap- 
pears at  the  former  stage,  and  not  to  the  facts 
disclosed  in  the  progress  of  the  inquiry."  No  doubt, 
if  no  evidence  whatever  were  offered  in  support  of 
Uie  charges  the  proceeding  would  be  one  contrary 
to  the  rules  of  natural  justice ;  but  when  any  evi- 
dence is  adduced  this  court  will  not  interfere  with 
tiie  determination  come  to  upon  it  by  the  proper 
tribunals.  A  special  Act  (20  ft  21  Vict.  c.  48)  was 
required  to  give  this  court  jurisdiction  to  deter- 
mine on  the  sufficiency  of  the  evidence  in  cases 
before  magistrates :  Fiannagan  v.  Overseers  of  Biahop 
Wearmouth,  8  £1.  &  BL  455,  in  which  case  Lord 
Campbell,  C.  J.  observes,  "  This  is  a  case  brought 
before  us  under  the  recent  statute ;  and  it  illustrates 
strongly  the  beneficial  operation  of  that  statute. 
But  for  that  statute,  this  conviction,  being  within 
the  jurisdiction  of  the  magistrates,  must  have  been 
good;  and  there  would  have  beien  no  remedy." 
[Hatbs,  J.  referred  to  i2.  v.  Neale^  4  Nev.  &  Man. 
868,  in  which  it  was  held  that  where  a  vicar  after 
summons  to  the  parish  clerk  to  attend  and  answer 
a  charge  of  intoxication,  removes  him  upon  insuffi- 
cient evidence  of  the  intoxication,  the  court  would 
issue  a  tnanchmus  requiring  the  vicar  to  restore 
the  clerk.]  Coleridge,  J.  in  that  case  appears 
to  have  been  of  a  different  opinion  from  the  other 
members .  of  the  court.  In  Reg,  v.  Juttices  of 
Cheehire^  8  Ad.  &  £1. 398,  where,  on  appeal  against  an 
order  of  removal,  the  respondents  at  sessions, 
objected  to  the  statement  of  grounds  and  the  court 
held  the  statement  bad  and  quashed  the  order,  it 
was  held,  on  motion  for  a  certiorari  to  bring  up  the 
or'? or  of  sessions,  founded  upon  affidavit  of  the 
facts,  that  the  facts  did  not  show  want  of  juris- 
diction in  the  sessions,  and  that  this  court  would 
not  notice  objections  not  appearing  on  the  face  of 
the  order.  "  Certainly,"  said  Lord  Denman,  C.  J., 
"  the  circumstances  of  this  case  are  very  peculiar  ; 
and  we  cannot  approve  of  the  conduct  of  the  magis- 
trates. But  this  court  is  always  extremely  scrupu- 
lous in  interfering  with  magistrates  where  they 
have  jurisdiction.  Therefore  the  first  question  for 
us  here  is  whether  the  magistrates  had  jurisdiction. 
I  think  they  had,  &c"  And  Patteson,  J.  added, 
**If  one  were  to  enter  into  the  question  whether  the 
sessions  were  right  or  wrong,  there  can  be  no  doubt 
that  they  were  wrong,  and  that  they  acted  very  in* 
consistently  and  very  absurdly.  But  we  cannot 
say  that  they  had  no  jurisdiction."  In  Ex  parte 
Hopiood,  19  L.  J.  197,  M.  C,  where  the  summons  to 
appear  before  the  justices  was  served  only  the  day 
before  the  hearing,  and  the  justices  convicted  upon 
no  other  appearance  than  that  of  an  attorney  who 
professed  to  represent  the  parties  charged,  without 
requiring  proof  of  the  service  of  the  summons,  and 
upon  the  evidence  offered  in  support  of  one  of  the 
charges  only,  the  court  held  these  not  a  sufficient 
ground  for  a  certiorari  to  remove  the  convictions. 
"If  the  justices  had  misconducted  themselves," 
said  Lord  Campbell,  C.  J.,  ''and  mala  fidee existed, 
they  would  be  liable  to  a  criminal  information.  The 
question  now  is,  whether  we  can  review  the 
manner  in  which  the  justices  conducted  this 
trial,  our  common  law  jurisdiction  being  taken 
away  by  the  Legislature ;  and  unless  it  is 
clearly  shown  that  the  justices  proceeded  with- 
out jurisdiction,  we  are  not  entitled  to  interfere." 
*'  As  to  the  other  points,"  says  Patteson,  J*.,  "  of  the 
justices  having  proceeded  and  oonvicted  without 
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any  evidence,  it  is  quite  dear  that  does  not  affect 
the  question  of  their  jurisdiction."  Eyen  then, 
though  there  were  no  evidence  to  support  the 
charges  in  the  present  case,  this  court  cannot  inter- 
fere ;  but  it  is  clear  that  there  was  some  evidence. 
The  next  point  to  be  considered  is  the  objection 
that  the  Court  of  Common  Council  was  bound  to 
hear  itself  the  evidence  in  support  of  the  charges 
against  Mr.  Osgood.  [Cockbukn,  0.  J. — ^We  do  not 
feel  any  difficulty  as  to  that  point.  The  moment 
we  have  a  court  acting  with  judicial  or  quasi- 
Judicial  power,  we  cannot  dictate  to  them  the  pro- 
cedure to  be  adopted.  All  we  can  do  is  to  see  that 
the  essentials  of  justice  are  found  thera]  In  Beg 
V.  ArMiakop  of  Canterbmy,  28  L.  J.  168,  Q.  B.  (the 
case  of  an  appeal  to  the  archbishop  against  the  re- 
vocation  of  a  curate's  licence  by  his  buriiop),  Lord 
Campbell,  C.  J.,  said,  ''all  we  have  to  iX)nsider  is 
whether  there  has  been  a  hearing.  In  my  opinion 
there  has  been  none ;  and,  therefore^  the  rule  must 
be  absolute,  in  order  that  the  petitioner  may  be 
heard.  As  to  the  mode  of  conducting  the  hearing, 
I  say  nothing,  that  is  for  the  archbishop  to  deter- 
mine, but  I  have  no  doubt  that  justice  will  be 
done."  Wightman,  J.  observes,  « In  iZex  v.  The 
Bishop  of  Ehf,  the  petition  was  in  writing ;  the 
master  and  five  of  his  fellows  put  in  an  answer  in 
writing,  and  the  appellant  replied  in  writing, 
making  no  request  for  a  further  hearing.  It  seems 
to  have  been  taken  bv  consent,  that  this  should  be 
the  way  of  hearing  the  appeal ;  as  to  the  mode  in 
which  the  present  appeal  should  be  heard,  we  sav 
nothing,  that  is  for  the  archbishop  to  determine.^' 
Similarly,  Crompton,  J.,  '*  the  mandamus  must  go  to 
the  archbishop  to  hear  the  appellant,  but  we  give 
no  directions  about  the  mode  of  hearing,  as  that 
must  be  managed  as  the  archbishop  directs." 
[Hatss,  J.,  referred  to  Ex  parts  Bamshay,  21  L.  J. 
288}  Q.  Sf.j 

Chambers,  Q.  C.  in  reply.— This  court  has  fre- 
quentlv  determined  on  the  reasonableness  of  the 
ground  of  removaL  A  charge  must  be  made  by 
some  one;  but  that, is  not  so  here ;  the  clerks'  com- 
mittee had  no  authority  to  prefer  a  charge,  having 
been  appointed  simply  to  make  inquiries.  And  the 
charge  when  preferred  should  be  specific,  not  general. 
In  the  Citv  qf  Exeter  v.  GUdt,  4  Mod.  87,  it  is  said, 
'^That  which  made  the  return  not  good  was  that 
there  was  no  particular  summons  returned  for  the 
defendant  to  appear  and  answer  what  should  be 
objected  against  him :  and,  therefore,  they  had  pro- 
ceeded against  him  without  hearing ;  and,  if  so,  bis 
disfranchisement  was  against  right  and  justice.  This 
is  the  express  resolution  in  James  Bag^s  ease,  11  Co. 
98 ;  and  though  it  is  said  that  he  did  not  appear 
Ueet  summonitus  fvit,  that  is  not  material ;  for  he 
must  and  ought  to  have  a  particular  summons  for  a 
particular  charge ;  and  it  is  not  sufficient  to  sum- 
mon him  generally  and  then  to  allege  particular 
crimes  against  him  which  he  may  not  be  prepared 
to  answer." 

CooKBURK,  C.  J.— This  is  an  action  brought  by 
the  plaintiff  to  recover  certain  fees  received  by  the 
defendant  as  payable  to  the  Registrar  of  the  City  of 
London  Small  Debts  Court,  of  which  office  the  plain- 
tiff claims  to  be  in  possession.  The  answer  made 
on  the  part  of  the  defendant  is  that  the  plaintiff  is 
not  the  holder  of  that  office ;  and  this  defence  takes 
a  twofold  shape^  first  that  the  plaintiff  had  not  betfu 
properly  appointed  to  the  office,  and  secondly  that  if 
properly  appointed  he  had  been  lawfully  removed 
from  it.  The  first  branch  of  the  defence  has,  I  am  glad 
to  say,  been  abandoned,  for  it  would,  I  think,  be  most 
ungracious  on  the  part  of  the  corporation  if,  having 
removed  the  plaintiff  on  the  ground  that  his  office 
a  tre^old  one  wUeh  he  had  f  ocf  eited  on  aceoont 


of  certain  irregularities  in  his  eonduct  as  ap  officer, 
they  now  turned  round  and  were  allowed  t9  say  that 
his  office  was  not  a  freehold  one  because  he  had  not 
been  properly  appointed.  Such  a  proceeding  would 
be  a  most  invidious  one«  We  have,  then,  simply  to 
consider  whether  the  plaintiff  has  been  properly  or 
improperly  removed  from  the  office.  Now  it  appears 
that  the  plaintiff,  Mr.  Osgood  being  registrar,  a  gen- 
tleman named  Aikman  was  chief  bailiff,  and  that 
certrin  disputes  arose  between  them  and  an  ill- 
feeling  sprang  up.  Mr.  Aikman  had  been  in  the 
habit  of  performing  certain  ministerial  offices 
in  the  court;  he  now  objected  to  the  further 
discharge  of  these  offices  upon  the  ground  that  they 
were  part  of  the  duties  of  tiie  registrar,  Mr.  Osgood. 
The  learned  commissioner,  Mr.  Kerr,  thereupon 
adopted  what  I  cannot  help  thinking  a  most  sin- 
gular course.  Instead  of  deciding  on  which  of  the 
two  officers  it  was  incumbent  to  dischaige  the 
duties  in  question,  and,  if  that  officer  declined  to 
act  on  his  decision,  taking  the  sense  of  the  higher 
authorities  on  the  further  course  to  be  pursued,  he 
adopted  this  expedient :  he  directed  the  chief  bdliff 
to  dispense  with  further  attendance,  leaving  as  a 
substitute  a  subordinate  officer  who  was  not  likely 
to  refuse  to  discharge  the  duties  In  question.  On 
receiving  this  direction  the  chief  bailiff  wrote  an 
angry  letter,  and  in  that  letter,  by  way  of  excusing 
himself  for  the  non-performance  of  ibs  duties,  he 
not  only  insisted  that  they  were  no  part  of  his 
proper  duties,  but  went  on  and  charged  Mr.  Osgood 
with  neglect,  not  occasional  simply  but  habitual,  of 
his  duties  as  registrar  of  the  court.  These  being 
tlie  charges  made  against  Mr.  Osgood  on  the  one 
hand,  and  bv  Implication  against  Mr.  Aikman  on 
the  other,  they  were  referr^  to  a  standing  com- 
mittee of  the  council  to  take  into  consideration 
and  to  report  on  the  matter.  It  appears  that 
the  whole  proceedings  were  inquired  into  by  that 
committee^  and  Mr.  Aikman  not  only  did  not 
withdraw  the  statements  previously  made  by  him 
impugning  Uie  official  conduct  of  Mr.  Osgood,  but 
added  two  further  charges,  both  of  them  contained 
in  written  statements.  He  said,  "  I  will  prove  that 
the  derks  or  some  of  them,  who  sat  in  court  and 
minuted  their  judgments,  took  the  judgments  down 
in  pencil,  and  that  afterwards  thcx  were  written  in 
ink  by  the  registrar.  That  Mr.  Osgood  does  not 
attend  personally  to  the  correspondence  of  the 
court.  That  tiie  correspondence  relates  to  remit- 
tances of  money,  and  almost  to  all  other  matteis 
coming  before  the  court."  Now,  the  committee 
finding  these  serious  charges  made,  reported  pro- 
visionally to  the  Common  Council,  and  asked  for 
further  powers  to  investigate  the  charges,  having 
previous^  given  notice  to  Mr.  Osgood,  who  sent  an 
elaborate  answer.  The  committee,  in  their  report, 
said,  "  We  have  heard  Mr.  Aikman  upon  the  corre- 
spondence, and  have  also  examined  the  clerks  in 
the  registrar's  department;  and,  as  the  letter  of 
Mr.  Aikman  embodies  certain  allegations  affecting 
the  registrar,  that  officer  has  be^  permitted  hf 
us  to  take  a  copy  of  the  correspondence,  and  has 
subsequently  addressed  to  us  a  letter  in  reply 
thereto.  Upon  our  meeting  for  the  further  con- 
sideration of  the  reference  we  were  attended  by 
Bir.  Common  BMjeant,  and  having  been  advised 
by  that  officer  upon  the  important  questions 
whidi  are  now  involved,  and  the  reference  as  at 
present  made  to  us  by  the  court,  we  beg  to 
report  that  whereas  it  appears  upon  the  inquiry 
instituted  on  the  subject  of  the  reference  that  a 
serious  disagreement  has  arisen  between  the  regis- 
trar and  the  high  bailiff  of  the  Sheriff's  Court  as  to 
their  respective  duties  and  functions,  and  that  alle- 
gations and  counter  allegations  have  been  preferred 
demanding  immediate  consideration,  and  which,  if 
well  f  onn&d,  indioate  a  state  of  ttdngs  wUefa  must 
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BeriojuHj  interfere  with  the  diicharge  of  the  public 
buainess  by  those  officers,  we  recommend  that  the 
aathoritj  of  the  court  be  given  for  this  committee 
to  inyestigate  the  Bevend  iJlegationt,  and  to  report 
thereon  to  the  court,"  The  power  asked  for  was 
given,  and  the  committee  met  and  took  evidence  for 
three  days,  evidence  being  given  by  both  sides. 
There  were  then  before  them  three  distinct  chai'ges 
made  by  Mr.  Aikman  against  Mr.  Osgood -<1) 
that  Mr.  Osgood  did  not  give  personal  attendance ; 

(2)  that  he  allowed  his  duties  to  be  performed  by 
clerka,  who  made  the  minutes  in  pencil,  he  after- 
wards copying  them  in  ink  and  signing  them  :  and 

(3)  that  he  neglected  the  correspondence  ot  the 
court,  thou^^h  it  related  to  money  orders  and  other 
matters  of  importance.  The  taking  of  the  evidence 
occupied  three  entire  days,  during  which  a  further 
head  of  charge  developed  itself,  namely,  that  Mr. 
Osgood  had  substituted  a  seal  for  his  signature,  and 
by  this  means  allowed  the  clerks  to  put  his  signa- 
ture to  documents  which  he  ought  to  have  signed 
himself.  These  were  the  main  charges  inquired 
into.  Now  the  question,  is  whether  upon  our 
seeing  that  the  evidence  adduced  before  the  com- 
n:iittee  does  not  sustain  any  of  these  charges 
we  can  interpose  and  hold  that  the  amotion 
of  Mr.  Osgood  is  bad.  Mr.  Chambers  has  made 
several  objections  to  the  proceedings,  and  has, 
above  all,  pressed  upon  u**  the  consideration 
that  the  facts  were  insufficient  to  support  the  alle- 
gations  made.  It  has  been  said  that  there  was  no 
specific  charge  before  the  common  council,  and  that 
there  must  be  one.  Now  I  cannot  altogether  agree 
in  that.  I  think  there  were  distinct  and  sp  cifia 
charges  made  against  Mr.  Osgood.  No  doubt  the 
charge  eventually  made  before  the  court  was  one  in 
general  terms  that  Mr.  Osgood  had  not  properly  dis-« 
charged  the  duties  of  his  office,  and  upon  that  the 
court  subsequently  came  to  their  resolution  that  rea- 
sonable cause  existed  for  the  removal  of  Mr.  Osgood 
from  his  office.  Mr.  Chambers  says  ih^ve  was  no 
charge;  I  think  that  of  not  properly  discharging 
the  duties  of  his  office  was  a  sufficient  one.  But  I 
quite  agree  that  a  charge  of  that  vague  diaracter 
would  not  be  what  justice  would  require.  If,  how- 
ever, we  are  satisfied,  that  Mr.  Osgood  was  made 
acquainted,  by  the  course  whidh  the  inquiry  took^ 
with  the  particular  heads  of  accusation  on  which 
the  general  charge  was  founded,  that  is,  I  think, 
enough  ;  and  we  cannot  go  into  matters  connected 
with  the  procedure  of  the  court  if  the  court 
had  jurisdiction.  Now  had  it  jurisdiction  7  On 
this  there  can  be  no  doubt.  The  Act  of  Parlia- 
ment is  express  in  its  terms,  and  the  argument 
that  the  power  to  remove  has  been  tranafened  by 
the  County  Courts  Acts  to  the  Lord  Chancellor 
cannot  be  supported  for  a  moment.  The  County 
Courts  Acts  no  doubt  give  the  Lord  Chancellor 
power  to  remove,  for  sufficient  cause,  officers  in  the 
position  of  Mr.  Osgood ;  but  the  Sheriff's  Court  of 
the  city  of  London  is  not  a  county  court  within  the 
operation  of  those  Acts  in  this  respect.  Those  Acta 
have  enlarged  the  jurisdiction  of  me  court,  but  they 
do  not  alter  its  constitution ;  and  officers  appointed 
by  the  corporation  are  still  removable  by  them.  The 
removal  must  be  for  such  reasonable  cause  as  to  the 
corporation  shall  seem  fit.  Mr.  Meltish  says  that 
tills  gives  the  corporation  an  unqualified  ripUt  of 
removal  so  long  as  it  is  exercised  bondjide,  Ths  t  is  a 
point  which  I  do  not  think  it  ia  necessary  to  dt^cide 
In  the  present  case.  I  will  assume,  for  present  pur- 
poses, that  their  power  Is  to  remore,  in  general 
terms,  for  reasonable  cause,  and  that  in  order  to 
warrant  the  exercise  of  their  jurisdiction  the  cause 
must  be  such  as  this  court  would  hold  reasonable 
I  have  drawn  attention  to  the  different  charges 
present  to  the  minds  of  the  committee  and  the 
parties,  and  I  think  it  impossible  to  doubt  that  if 


these  charges  were  made  out  there  was  reasonable 
caujse  for  the  dismissal  of  Mr.  Osgood.  If  he 
failed  habitually  to  attend  his  office,  I  think 
that  in  itself  would  be  sufficient.  If  he  delegated  to 
clerks  the  duties  which  he  himself  should  have  per- 
formed, that  again  would  be  sufficient  ground  for 
dismissal  ^  and  that,  in  truth,  was  the  main  charge 
against  him.  If  the  accusation  rested  merely  on 
the  charge  of  having  substituted  a  seal  for  his 
signature,  a  grave  question  would  arise  whether, 
looking  at  the  proceedings  of  other  courts,  that 
could  be  considered  an  irregularity.  Assuming, 
therefore,  that  if  these  charges  were  made  out  there 
would  be  sufficient  ground  for  saying  that  there 
was  reasonable  cause  of  removal,  the  next  question 
we  have  to  ask  is  whether  evidence  was  offered  to 
sustain  these  charges.  Now  I  have  looked  carefully 
through  the  evidence,  and  I  cannot  say  that  there 
was  not  evidence  sufficient  to  call  on  Mr.  Osgood  for 
an  answer  to  the  charge  of  having  neglected  his 
duties.  Mr.  Aikman  called  certain  of  the  clerks 
who  were  said  to  have  discharged  the  duties  of 
Mr.  Osgood,  and  they  said  that  upon  various  occa- 
sions t^ey  were  called  on  by  him  to  make  notes  and 
minutes,  which  were  afterwards  signed  by  him  ;  so 
that  prima  facie  there  was  evidence  to  implicate 
Mr.  Cfsgood  in  the  charge  of  not  having  attended 
to  his  duties.  But,  as  far  as  I  can|  judge,  Mr. 
Osgood  gave  a  complete  answer  to  the  accusations 
thus  made  against  him.  With  regard  to  the  charge 
of  absenting  himself,  he  showed  that  he  was  some- 
times absent  from  illness ;  and  when  late  on  other 
occasions,  that  he  had  given  reasons  satisfactory  to 
the  mind  of  the  judge.    It  also  appears  that  years 

Sl^o,  in  the  time  of  another  judge  of  the  Sheritfs' 
ourt,  who  was  in  the  habit  of  sitting  to  a  very  late 
hour  in  the  evening,  Mr.  Osgood  had  asked  his 
clerk  to  take  his  place ;  possibly  that  was  an  irrregu- 
larity ;  and  if  the  judge  had  said  that  he  expected 
Mr.  Osgood  himself  to  remain  to  discharge  his 
duties  he  would  have  been  bound  to  obey.  But  the 
judge  (lid  not  insist  on  Mr.  Osgood's  doing  so ;  and 
we  have  the  positive  statement  of  the  present  judge, 
Mr.  Commissioner  Kerr,  that  he  had  no  oause  of  com- 
plaint against  Mr.  Osgood,  Here  there  was  a  con- 
flict of  evidence.  It  may  be  that  if  the  determina- 
tion of  the  council  on  this  evidence  had  been  the 
verdict  of  a  jury  it  could  not  have  stood ;  and  if  I  had 
tried  the  question  with  a  jury,  I  should  report  to  the 
court  that  the  verdict  ought  not  to  stand.  But  this 
is  not  the  cas^  of  the  verdict  of  a  jury.  There  being 
evidence,  thei  jurisdiction  of  the  Court  of  Commcm 
Council  attached;  and  that  having  once  attached 
we  cannot  interfere  on  the  ground  that  their  decision 
was  not  one  in  which  we  could  have  joined,  or  one 
of  which  even  now  we  can  approve.  That  is  now 
settled  law  which  we  cannot  disturb.  It  was  settled 
in  Mr.  Ramsay's  case  that  there  must  be  a  specific 
charge— not  necessarily  in  writing — of  something 
which  will  fall  under  the  category  of  **  reasonable 
cause"  for  removal — something  which  the  party 
sought  to  be  removed  may  have  an  opportunity  of 
hearing  and  knowing  in  order  that  he  may  prepare 
his  defence  to  it.  But  when  all  the  essentials  of 
justice  have  been  performed,  and  the  question  then 
comes  to  be  whether  the  evidence,  according  to  its 
weight,  miJtes  out  the  case  or  not,  that  is  a  question 
solely  for  the  tribunal  which  has  jurisdiction — in 
the  present  case,  for  the  Court  of  Common  CounciL 
They,  in  my  opinion,  were  the  judges  of  the  fact. 
The  preliminary  objections  urged  on  behalf  of  the 
plaintiff  seem  to  me  to  fall  to  the  ground.  Whether 
all  the  members  ot  the  committee  appointed  to 
examine  the  evidence,  were  present  at  the  same 
time  is  not  material.  They  reported  that  in  their 
opinion  there  had  not  been  a  proper  discharge  of 
his  duties  on  the  part  of  Mr.  Osgood,  and  that 
there  was  reasonable  cause  for  removing  him.    It  is 
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true  that  the  Court  of  Common  Council  did  not 
themselyeB  hear  the  eyidence,  but  that  arose  from 
the  circumstancet  of  the  case.  Where  there  is  a 
tribunal  of  some  240  persons,  you  cannot  expect 
them  to  sit  down  altogether  whilst  a  long  inquiry  of 
seTeral  days  goes  on.  But  the  facts  of  the  case 
must  be  submitted  in  some  way  to  those  who  have 
to  decide  it ;  and  the  eyidence  having  been  printed 
and  circulated  amongst  all  the  members  of  the 
council,  we  must  take  it,  I  think,  that  gentleman 
did  not  come  to  the  council  to  discharge  so  impor- 
tant a  function  as  that  of  determining  on  the  dis- 
missal from  his  office  of  a  gentleman  like  Mr. 
Osgood,  witiiout  having  examined  that  evidence  so 
submitted  to  them.  There  was  a  specific  matter 
of  complaint  before  the  council ;  the  committee  had 
reported  that  Mr.  Osgood  had  not  duly  performed 
his  duties ;  notice  is  given  to  Mr.  Osgood  to  attend ; 
Mr.  Osgood  does  attend,  and  does  not  ask  to  have 
the  evidence  Ukken  in  any  other  manner  or  form, 
but  only  asks  to  be  represented  by  counsel ;  counsel 
attends  on  his  behalf  and  is  heard,  and  the  learned 
counsel  would,  I  think,  have  been  justified  in  enter- 
taining a  confident  expectation  that  on  the  evidence 
as  it  stood,  his  client  must  have  been  acquitted  of  the 
charge  made  against  him.  But  notwithstanding  this 
consideration  the  Court  of  Common  Council  having 
undoubted  jurisdiction,  and  having  before  them  the 
report  of  the  committee  appointed  to  investigate  the 
evidence,  came  to  a  decision  adverse  to  Mr.  Osgood ; 
and  while  I  deeply  deplore  that  decision,  I  cannot 
lee  that  there  is  any  ground  for  the  intervention  of 
this  court.  The  rule  has  been  established  by 
numerous  cases  which  I  think  sound,  that  where 
there  is  some  evidence,  and  the  sole  question  which 
presents  itself  is,  not  whether  those  things  which  are 
of  the  essence  of  justice  have  been  observed,  but 
whether  tl^ere  is  not  some  substantial  error  in  the 
judgment  pronounced  on  the  evidence,  this  court 
will  not  interfere.  I  wish  we  could  interfere  in  the 
present  case ;  but  it  is  not  because  we  may  wish  to 
interfere  on  the  part  of  Mr.  Osgood  that  we  ought 
to  depart  from  those  rules  and  principles  which 
have  been  laid  down  by  the  judges  who  have  gone 
before  us  and  by  ourselves  also. 

Lush,  J. — I  am  of  the  same  opinion.  By  the 
Stat.  15  Vict.  c.  Ixxvii.,  the  power  of  removing  the 
registrar  of  the  Sheriffs'  Court  of  the  City  of  Lon- 
don is  vested  in  the  corporation,  and  no  subsequent 
Act  has  taken  it  from  them.  That  being  so,  all  we 
have  to  do  is  to  see  whether,  in  the  exercise  of  that 
power,  they  have  acted  in  accordance  with  those 
rules  which  have  heeu  established  in  the  interests  of 
justice,  for  the  guidance  of  persons  having  such  a 
power  as  this.  Now,  by  the  11th  section  of  the  Act 
they  are  authorised  to  remove  the  chief  clerk  or 
registrar,  as  he  is  now  called,  "  in  case  of  the  in- 
ability or  misbehaviour  of  the  clerk  for  the  time 
being  of  the  court,  or  for  any  other  cause  which  may 
appear  reasonable  to  the  mayor,  aldermen,  or  com- 
mons." It  is  not  necessary,  in  this  case,  to  determioe 
whether  any  cause,  however  unreasonable  in  itself, 
would  be  sufficient,  or  whether  there  must  not  be 
such  a  cause  as  by  ordinary  persons  would  be  con- 
sidered reasonable.  In  the  view,  at  least,  which  I  take 
of  the  case,  it  is  not  necessary  to  determine  that  point ; 
because  I  think  that  the  charges  which  Mr.  Osgood 
was  called  on  to  answer  were  such  as,  if  established, 
would  have  constituted  a  reasonable  ground  of  re- 
moval, and  how  they  originated  I  do  not  consider 
material.  It  is  not  enough  tiiat  the  charges  were 
made,  and  that  an  opportunity  was  given  to  Mr.  Os- 
good of  answering  them.  But  there  was  also  evi- 
dence given  which,  in  one  view  that  might  be  taken 
of  it,  might  be  considered  sufficient  to  establish  the 
charges,  and  we  have  no  jurisdiction  to  interfere 
with  the  dednon  oome  to  by  the  Common  Council 


as  to  the  value  of  the  evidence  brought  before 
them.  That  is  a  matter  entirely  for  them. 
As,  then,  they  have  acted  in  accordance  with  the 
general  roles  established,  and  as  definite  charges 
were  made  and  examined  into,  and  Mr.  Osgood  was 
heard  in  his  defence,  I  have  come  to  the  same  con- 
clusion as  the  Lord  Chief  Justice  that  we  cannot 
interfere  with  the  jurisdiction  exercised  by  the 
Common  Council.  But  I  cannot  refrain  from  say- 
ing that  I  also  have  come  to  the  conclusion  with  a 
feeling  of  regret,  for  I  think  that  a  very  harsh 
measure  of  justice  has  been  dealt  out  to  Mr.  Osgood 
for  his  omissions  and  irregularities.  Some  of  them 
occurred  a  considerable  time  before,  and  were  such 
as  never  at  any  time  evoked  a  complaint  from  the 
judge  or  any  suitor,  and  were  only  brought  forward 
by  Mr.  Aikman  when  he  got  into  a  dispute  with  the 
judge  about  certain  ministerial  acts  which  he  was 
called  on  toj  perform.  I  cannot  help  thinking  that 
neither  this  'court  nor  any  other  judicial  tribunal 
would  have  so  dealt  with  any  of  its  officers,  and 
that  the  Court  of  Common  Council  might  have 
satisfactorily  disposed  of  the  matter  by  admonish- 
ing Mr.  Osgood  for  whatever  irregularities  he  had 
been  guilty  of  before,  and  enjoining  him  to  perform 
his  duties  strictly  for  the  future. 

Hatbs,  J.,  concurred. 

Attorneys  for  the  plaintiff :  AsUey  and£Sar2s. 

Attorneys  for  the  defendant :  T,  J,  Nelaon^  City 
solicitor. 


BOLLS  GOUBT. 

EeparbeSL  by  Hsmbt  Pbat,  Baq.,  Barrlatar-at-lAW. 

Jan.  21  and  22,  and  Feb,  10, 1869. 

Datdss  v.  Ssar. 

Eight  ^  wt^ — Notice —  YFoy  of  neoeuity-^ 
Apparent  eaeement. 

S»  bought  the  lease  of  an  unfinished  house,  under  part 
of  which  was  an  archway,  over  which  were  written 
ike  words  "  Ersldne  Mews**  In  the  dud  of  assign- 
ment to  &  thers  wcu  no  reservation  of  a  right  of  way 
through  the  archway.  At  the  time  when  S.  bought  tns 
house,  there  was  otner  means  of  access  to  the  mews  at 
the  back,  across  what  was  tfin  an  open  field,  which 
had  since  been  built  upon : 

Held,  that  the  easement  wcu  apparent,  and  thcU  S.  had 
notice  of  it  when  he  took  the  house. 

Injunction  to  restrain  S.  from  closing  up  the  archway 
made  perpetual. 

This  suit  was  instituted  to  compel  the  defendant, 
who  is  the  tenant  and  occupier  of  No.  2,  Erskine- 
road,  Hampstead  (the  lease  of  which  was  assigned 
to  him  by  persons  who  held  under  a  building  lease 
granted  by  Eton  College  in  1866),  to  give  the 
plaintiff  access  to  certain  stables  in  Erskine  Bf  ews, 
through  an  archway  over  which  part  of  the  defen- 
dant's house  stands.  In  the  deed  of  assignment  to 
the  defendant  there  was  no  reservation  of  any  right 
of  way  through  the  archway,  but  the  plans  accord- 
ing to  which  the  original  lease  was  granted,  con- 
tained a  mews  in  the  centre  of  the  plot  of  ground 
and  the  plan  drawn  on  the  margin  of  the  original 
lease,  showed,  as  an  entrance  to  the  mews,  a  space 
marked  *'  gateway  "  on  that  part  of  the  plot  where 
No.  2  was  afterwards  built  At  the  time  of  the 
assignment  to  the  defendant  the  sheU  of  the  house 
was  built,  including  the  archway  in  question,  and 
the  mews  were  partly  constructed.  The  plaintiff 
for  some  time  entered  the  mews  at  the  back,  across 
what  was  then  an  open  field,  which  had  since  been 
built  upon,  Uius  closing  up  ail  other  means  of  access 
to  the  mews  except  through  the  archway,  whidi  the 
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defendant  had  lately  boarded  up,  and  intended  (it 
was  alleged)  to  oonTert  into  a  shop,  insistiog  that 
he  bad  a  right  to  do  bo,  as  the  deed  of  assignment 
to  him  contain^l  no  reserration  of  a  right  of  way 
throngh  the  archway. 

Graham  Hastinga,  for  'the  plaintiff,  argued  that 
the  right  of  way  was  reserved  by  implication,  that 
it  was  an  apparent  easement,  and  that  the  defendant 
had  fall  notice  of  the  existence  of  the  easement 
He  cited 

Dcmn  Y.  Spurrier t  7  Ves.  285 ; 

St^ld  Y.  Braum,  9  L.  T.  Bep.  K.  S.  192,  267; 

83  L.  J.  249,  Ch. ; 
M<yrelcmd  y.  Cooh,  18  L.  T.  Bep.  N.  S.  496 ;  L.  Bep. 

6£q.  252; 
Pyer  y.  Ca/rtery  1  H.  &  K.  916. 

SonahgaUy  Q.  C.  and  Wickens,  for  the  defendant, 
argued  that  as  at  the  date  of  the  deed  of  assignment 
there  was  other  means  of  access  to  the  mews,  the 
passage  through  the  archway  was  not  a  way  ex 
meeanteUe,  and  that  therefore  d&e  plaintiff  could  not 
have  the  relief  claimed.    They  cited 

JSwvrt  Y,  Oochrans,  7  Jur.  K.  S.  925 ; 

Dodd  Y.  BwrcheU,  1  H.  a^  C.  118 ; 

Worth4ngton  y.  Qimaon,  2  £.  A  E.  613 ; 

PloMt  Y.  James,  5  B.  A  A.  791 ; 

ThoiMM<m  Y.  Wat&rlow,  18  L.  T.  Bep.  N.  S.  545 ; 
L.  Bep.  6  Eq.  36 ; 

Lam>gley  y.  Hwmnumd,  18  L.  T.  Bep.  K.  S.  858 ; 
L.  Bep.  8  Ex.  161; 

Qale  on  Easements,  p.  81. 

Graham  Haetings  was  heard  in  reply. 

Fth.  10. — ^Lord  Bomillt.— This  suit  was  insti- 
tuted to  compel  the  defendant  to  give  the  plaintiff 
access  to  Erskine  Mews  under  an  archway  orer 
which  part  of  defendant's  house  stands.  [Having 
stated  tiie  facts  of  the  case,  his  Lordship  proceeded.] 
The  question  is,  whether  the  defendant  has  a  right 
to  abut  up  the  archway,  and  to  intercept  all  access 
to  Erskine  Mews  through  this  passage.  This  depends 
upon  whether  this  easement  is  reserved  by  implica- 
tion on  the  assignment  of  the  house  to  the  defendant ; 
and  this  depends  upon  whether  the  easement  is  ap- 
parent and  is  also  a  way  of  necessity.  That  this  is 
the  law  is,  I  think,  settled  by  a  great  number  of 
cases,  which  were  cited  to  me  in  tiie  coarse  of  the 
argument,  and  to  which  it  is  unnecessary  further 
to  refer.  Whether  this  was  so  or  not  in  the  present 
case,  and  how  the  defendant  is  affected,  depends  on 
the  evidence  showing  the  state  of  the  property,  and 
the  notice  which  the  defendant  had  when  he  bought 
the  house.  The  state  and  condition  of  the  property 
was  this :  In  Erskine-road  the  houses  were  built, 
and  the  passage  under  the  house  No.  2  was  made, 
leading  to  the  spot  where  the  mews  were  begun ; 
the  bmldings  on  the  left  side  of  the  mews  looking 
from  the  archway  were  begun,  those  on  the  right 
side  were  not  Some  of  me  houses  in  Aungier- 
road,  running  at  right  angles  from  Erskine-road, 
were  begun,  but  there  was  complete  access  to  the 
mews  across  the  fields  from  Aimgier-road,  and  in 
truth  lime,  bricks,  and  other  building  materials 
were  constantly  carted  over  the  fields.  Id.  this  state 
of  things  it  is  contended  that,  to  argue  that  this 
way  through  the  archway  was  a  way  of  necessity, 
ia  absurd,  as  other  means  of  access  could  be  and 
were  used.  But,  notwithstanding  the  apparent 
plausibility  of  this  argument,  I  am  of  opinion  that 
this  is  and  was  a  way  of  necessity,  that  it  was  appa- 
rent that  it  was,  that  the  defendant  had  notice  that 
it  was,  and  that  it  is  not  now  in  his  power  to  dis- 
pute that  it  was.  In  the  first  place,  he  saw  dis- 
tinctly the  archway ;  he  bought  the  house  subject 
to  the  archway.  For  what  purpose  did  he  suppose 
that  the  archway  was  made,  unless  as  a  mode  of 
access?  He  contends  that  he  can  build  up  the  arch- 


way and  throw  it  into  his  house ;  but  it  is  obvious 
that,  without  the  consent  of  the  landlords,  even  if 
all  other  rights  be  disregarded,  this  could  not  be 
done.  He  could  hardly  believe  that  the  archway 
was  meant  as  an  ornament  without  use  to  any  one. 
The  foot-pavement  was  interrupted,  the  curb-etone 
was  rounded  off  on  each  side,  and  the  entrance 
paved,  as  is  usual  in  entrances  into  mews.  The 
mews  themselves  were  then  in  course  of  erection, 
and  one  side  had  been,  if  not  completelv,  at  least 
sufficiently,  erected  to  show  tlie  scope  and  plan  of  it^ 
and  the  words  **  Erskine  Mews  **  were  written  over 
Uie  archway.  In  my  opinion,  if  he  claimed  or  in- 
tended to  claim  the  right  of  stopping  this  pasaage, 
he  was  set  on  inquiry  as  to  the  mode  in  which  under 
the  lease  from  the  college,  the  lessees  were  bound  to 
perform,  or  were  about  to  perform,  the  building  con- 
tract they  had  entered  into.  The  slightest  inspec- 
tion of  the  plan  would  have  shown  him  that  the  way 
under  the  archway  was  to  be  the  only  way  to  the 
mews  when  the  design  was  completed.  Does  the 
defendant  do  anything  ?  Nothing  at  all.  He  sees 
the  houses  in  Aungier-road  gradually  rising;  he 
sees  the  other  side  of  the  mews  erected ;  he  sees  the 
access  at  the  extremity  cut  off  by  a  wall— it  is  not 
pretended  that  the  plan  was  altered  to  injure  or 
exclude  him ;  and  when  all  this  ia  done  he  says 
"  This  way  may  be  a  way  of  necessity  now,  but  till 
the  buildings  and  houses  were  completed  it  was  not 
You  might  have  driven  across  the  fields,  and  there- 
fore I  had  no  notice."  I  think  that  this  is  not  lan- 
guage which  a  court  of  equity  will  allow  a  defendant 
situated  in  the  position  of  the  defendant  to  use.  I 
agree  with  the  observations  of  counsel  that  the  case 
of  Donn  v.  Spurrier  (supra),  and  other  cases  of  that 
class,  do  not  apply.  A  man  cannot  take  an  assign- 
ment of  the  leaae  of  a  house  having  an  archway  and 
road  under  it  leading  to  a  mews,  wiuk  tihe  name  of  that 
mews  written  over  the  archway  and  abstain'  from 
looking  at  the  plan  by  which  the  adjoining  ground 
id  laid  out  and  intended  to  be  built  upon ;  he  cannoi 
stand  quiet  and  see  it  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  com- 
nlUnication  with  the  mews  is  shut  out  except  this 
one,  which  has  always  been,  and  was  intended  to  be^ 
and  is  a  means  of  access,  and  then  say  this  ease- 
ment was  not  reserved,  although  there  was  an  arch- 
way and  a  road  under  it,  and  words  indicating  the 
mews  written  upon  it  He  cannot  say  **  1  did  not 
imderatand  that  it  was  intended  to  use  this  mode 
of  access,  and  still  less  did  I  understand  that  you 
intended  to  dose  all  other  means  of  access,  and 
claim  this  as  the  only  existing  one."  liiis  is  a 
case  in  which  the  slightest  inquiry,  or  the  most 
casual  observation,  would  have  shown  the  defendant 
what  was  intended,  if  indeed  he  did  not  know  ail 
along,  aa  I  believe  he  did.  It  is  quite  settled  that  it 
is  immaterial  whether  the  dominant  tenement  or  the 
servient  tenement  is  conveyed  first ;  and,  in  my 
opinion,  when  a  num  buys  a  house  in  a  street  or  road 
with  an  archway  occupying  the  position  of  Idft  of 
the  ground  floor,  with  a  paved  road  under  it,  and 
interrupted  foot  pavement  on  each  side,  being  all 
marks  of  a  road  for  vehicles,  with  the  words 
"mews"  of  any  name  written  over  the  archway, 
he  is  put  on  inquiry  as  to  what  other  means  of 
access  there  are  to  this  mews ;  and  if  the  whole 
space  behind  ia  vacant  and  unbuilt  upon  he  is  put 
on  inquiry  to  ascertain  whether  the  plan  for  laying 
out  the  ground  will  give  any  other  means  of  access 
to  this  mews,  except  through  and  under  the  arch- 
way. I  am  of  opinion  that  the  injunction  against 
the  defendant  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  bill  must  be  made  perpetual,  and 
that  the  costs  must  follow  the  event 
Solicitor  for  the  plaintiff,  G.  F.  ManU 
Solicitora  for  the  defendant,    Umbnoood   and 
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Attobnbt-Obvbbal  v.  Eaxl  op  LoiiraBALB. 

JSf/Mirian  proprietors— Tidal  river — Grantee  of  the 
Oroum — Practice — Information — Public  and  par' 
ticular  injury, 

JH.  and  lu  were  opposite  ripanam  proprietore  on  tAe 
banks  of  a  tidal  river.  Z^  beinff  a  grantee  of  the 
drown,  from  time  to  time  erected  works  in  the  form  of 
bulwarks  cmd  jetties,  which  if ^  after  the  upse  of 
some  tfiars,  discovered,  as  he  alleged,  were  fmng  the 
water  upon  his  bank,  whereby  six  or  seven  acres  were 
washed  away,  and  the  stream  altered  and  the  novt* 
gatien  impeded.  Aft^  repeated  ineffectual  remcm- 
etranees  M,  fJkd  a  biU,  suosequenthf  turned  into  an 
information,  to  restrain  such  erectSm^  and  chiminy 
relief  on  public  apsd  particular  grounds.  L.  insisted 
that  there  was  no  such  injury  as  alleged ;  Mol  he  also 
had  bet  land  by  washing  away,  and  that  kis  works  were 
simply  protective  ;  he  cdso  contended  that  the  ordinary 
nde  M  to  riparian  proprietors  did  not  apjdy  to  a  tidal 
river  nor  to  a  grantee  of  the  Crown,  and  aba  that 
there  was  no  navigation  on  the  river ; 

Held,  that,  although  on  the  evidence  the  plaintiff 
did  not  prove  material  damage,  he  did  prove  inter* 
ference  with  the  stream  and  navigation'  TJiat 
this  being  a  tidal  river,  the  same  rules  applied 
as  in  the  case  of  a  non-tidal  one,  and  it  being  a 
public  highway,  me  plaintiff  had  a  right,  on  pubHc 
cmd  private  grounds,  to  rehef 

Decree  with  costs. 

This  case  origiDaUy  came  on  vpon  bill,  but 
mbflequently  was  turned  into  an  information,  and 
was  ultimately  heard  upon  such  information  and 
amended  bUL  The  relator  was  George  Gill 
Moonsey,  and  the  defendant  the  Bight  Hon. 
"WilUam  Earl  of  Lonsdale.  The  information  and 
amended  bill  stated  that  the  plaintiif  was  sdsed  in 
fee  of  a  freehold  estate  called  Rockcliff e  demesne 
in  Cumberland,  a  portion  of  which  consisted  of  a 
marsh,  or  spieid,  adjoining  the  river  Eden^  consist- 
ing of  a  large  tract  of  unindosed  marsh  land,  on  the 
ncffth  bank  of  the  rlTer,  and  extremely  valuaUe  for 
graaing. 

The  defendant  was  the  owner  of  an  estate  ealM 
New  Sandafleld,  in  the  parish  of  Beamont,  on  the 
south  bank  of  the  river,  exactly  opporito  the  plwiii- 
t^'s  marsh.  Tlie  estate  extended  nearly  half  a 
mile  to  the  east^  and  was  purchased,  in  1811,  by  the 
defendant's  father,  who  died  in  1844,  and  the  estate 
then  became  the  property  of  the  defendant.  The 
itrer  flowed  in  a  westerly  direction,  and  f^  isto 
the  Solway  Firth,  about  six  miles  below.  The 
Tillage  of  Bockoliffe  was  a  mile  and  a  half  higher 
up  the  riyer,  which  was  a  public  navigable  tidal 
stream  for  some  distance  above  RockcUflS,  and  until 
the  year  1828  New  Sandsfleld  was  the  port  of  the 
city  of  Carlisle,  and  was  made  a  public  harbour  in 
1769,  and  in  the  same  year  a  public  port  was 
assigned  to  Rockdiffe,  which  was  still  existing  lor 
local  traffic.  The  Solway  Firth,  receiving  the  waters 
of  the  rivers  Eden  and  Esk,  consisted,  at  low  water, 
of  a  broad  stretch  of  almost  level  sand  three  miles 
wide,  and  the  plaintiff  alleged  that  when  the  tide 
rose  the  water  swept  over  Uits  expanse  with  great 
rapidity,  and,  when  westerlv  winds  were  prevalent, 
wfaidi  was  often  the  case  m  this  locaMty,  the  tide 
rushed  across  the  sands  as  last  as  a  swift  horse 
ceittid  gaUom  the  advancing  flood  forming  a  wall  of 
water  8ft.  or  4ft.  high,  called,  in  Ae  kmguage  of 
the  district,  a  ^  bore."  The  month  of  theEden,  facing 
west  by  south-west,  was  notpeotected  against  the  sea 
by  locks,  sand,  or  gravel,  or  by  a  bar,  usual  in  ■oit 


rivers ;  and  the  fall  being  slight,  and  the  volume 
insignificant  for  some  niiles  up  from  the  Firth, 
compared  with  that  of  the  tidal  waters,  the  latter 
enter  the  basin  of  the  river  almost  unchecked,  and 
swept  past  New  Sandsfleld  with  an  immense  volume^ 
especially  in  westerly  winds,  and  great  force. 
Formerly,  the  plaintiff  further  alleged,  owing  to 
the  great  tidal  waterway,  and  the  absence  of  ob- 
structions, the  tides  did  not  damage  the  north  shore, 
but  the  works  erected  by  the  defendant  from  time 
to  time,  and  also  by  his  father,  on  the  south  shore, 
had  caused  such  obstructions  to  the  flow  of  the  tides, 
and  so  contracted  the  bed  of  the  river  that  almost 
the  entire  force  of  the  tides  had  been  gradually 
thrown  from  the  defendant's  upon  the  plaintiff's 
land.  The  plaintiff  also^  by  amendment  alleged 
that  the  river  Eden  was  subject  to  frequent  and 
penodieal  floods,  caused  by  rains  in  the  mountains 
of  Cumberland  and  Westmoreland,  on  which  the 
river  had  its  risa  On  these  occasions  the  river 
forms  a  broad  deep  stream  of  260  yards  wide^ 
whereas  a  small  portion  only  was  submerged  by  the 
ordinary  freshwater  of  the  river,  and  dining  the 
greater  part  of  every  fortnight  the  level  averaged 
7ft.  or  8ft.  above  the  low-water  mark,  not  unfre- 
quently  rising  to  a  level  with  the  marsh,  which  was 
9ft.  above  the  low-water  levd.  The  plaintiff  also 
alleged  that  prior  to  the  defendant's  works  and 
jetties  the  river  flowed  in  a  straight  south-westerly 
reach  to  a  point  200yds.  above  New  Sandsfleld,  when 
it  turned  north-west,  and  then  bore  away  towards 
the  concave  bank.  The  deep  water  channel  flowed 
towards  the  south  shore,  where  wharves  and  ware- 
houses were  erected  close  to  the  water's  edge.  Some 
of  these  still  remained,  but  they  were,  as  the  plaintUf 
alleged,  SOyds.  or  flOyds.  from  the  present  edge. 
Unt)l  1828  much  shipping  was  moored  in  deep  water 
close  to  such  warehouses,  thereby  adding  to  tlie 
value  of  the  New  Sandsfleld  estate,  which  depended, 
to  some  extent,  on  the  profits  derived  from  the  port. 
In  1929,  a  canal  was  opened  from  Carlisle  to  Bow- 
nees^  at  the  mouth  of  the  Solway  Firth,  and  the 
trade  of  the  ports  of  New  Sandsfleld  and  Bockcliffe 
dedined,  but  in  1854  this  was  drained  off  and 
formed  into  a  railway. 

The  pHdutiff  then  alleged  that  the  wharves  and 
warehouses  having  faHen  into  decay,  it  became 
necessary,  for  the  interest  of  the  owners  of  the  New 
Sandsfleld  estate,  that  the  deep  water  channel  ahooM 
no  longer  flow  in  its  accustomed  course  close  to  the 
south  bank,  but  should  be  diverted  to  the  north ; 
and  the  defendant's  father  formed  a  scheme  for  the 
Improveraenf  of  his  estate  by  extending  and  enlarg- 
ing by  alluvial  deposit  the  strip  of  marsh  firontage, 
then  very  narrow  on  the  bank  ot  the  river,  and  in 
proAeoutiOR  thereof  constructed,  about  SSOyds.  east 
of  New  Sandsfleld,  a  long  solid  weir  into  the  bed  of 
the  river  ahnost  at  right  angles,  and  sloping  down 
to  the  water  levd.  The  plaintiff  then  alleged  that 
the  effect  was  to  accumulate  a  large  beach  or  bed  of 
ssnd,  which,  gradually  rising  to  the  levd  of  the 
marsh  frontage,  in  1829  had  formed  a  consider- 
able encroachment  on  the  bed  of  the  river.  In 
that  year,  as  the  plaintiff  atteged,  in  further  pro- 
secution of  such  scheme,  the  defendant's  father 
erected  another  aoiid  jetty  400yds.  east  of  New 
Sandsfleld,  also  at  nearly  right  angles  to  the  river's 
course. 

This  caused  a  fresh  deposit  in  continuation  of  the 
f oraser ;  and  in  1886  he  erected  another  from  1^ 
extremity  oi  the  east  jetty  to  a  length  altogether  of 
112  yards,  and  in  1839  there  had  been  a  farther 
depoflit  of  aHuvium  around  each  jetty.  He  then 
ereoled  two  others  with  like  effects.  By  these 
means  the  plaintiff  alleged  that  in  1848  six  or 
seven 'acres  ef  land  had  been  added  to  tSie  new 
Sandsfleld  estate,  and  oompleteiy  alteved  the 
f oiHMr  beai  of  the  fiver,  and  th»  aovthetn  flfaore 
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stood  oat  with  a  line  of  solid  manh  land,  offer- 
ing a  aerioue  obstroction  to  tJie  original  flow  of  the 
water,  causing  it  to  rebound  on  the  oppodte  diore. 
The  consequenoe  was  that  the  plaintiff's  land,  con- 
■isting  of  soft  rich  soil,  was  eaten  away,  and  the 
water  flowed  oyer  what  had  heretofore  been 
diy  land,  indnding  a  portion  of  the  {daintiff's 
marsh  or  spierd.  So  gradual,  boweyer,  had  been 
this  operation  that  until  1848  the  plaintiff's  atten- 
tion was  not  called  to  it;  but  in  that  year  the 
plaintiff's  attention  was  drawn  to  the  prooeediogs  of 
the  defendant  in  further  prosecution  of  the  scheme 
commenced  by  his  father,  and  that  he  was  erecting 
two  more  solid  bulwarks,  extending  tiie  former 
area  25yds.  and  29yds.  lespectiyely.  Upon  this 
the  plaintiff  inspected  the  northern  shore,  and 
became  aware  that  it  was  ctonsiderably  washed 
away,  and,  being  rpprehensiye  of  further  irreparable 
damage,  he  applied  to  the  defendant  and  his  agents, 
Insisting  upon  his  desisting  from  the  works.  To 
diis  he  receiyed  no  Teplj ;  but  the  defendant  desisted 
from  the  work,  which  had  oyer  since  lemalned 
unfinished,  but  formed  a  serious  obstruction  to  the 
flow  of  the  tidal  or  flood  water. 

The  plaintiff  then  caused  a  plan  to  be  made, 
whereby,  as  he  alleged,  the  acquisition  of  six  acres 
by  the  defendant  appeared.    The   plaintiff  then 
farther  cliarged  the  effect  of  the  defendant's  works, 
and  that  abo?e  six  acres  of  his  marsh  had  been 
washed  away  since  1886,  immediately  opposite  the 
eastern  jetty,  a  process  of  loss  still  going  on  hr 
means  of  the  jetties.    In  Sept.  1864  the  plaintiff 
was  informed  that  the  defendant  was  again  com- 
mencing the  erection  of  works  similar  to  the  former 
ones,  and  going  to  the  spot  he  found  workmen 
engaged  in  pile-driying,  opposite  the  damaged  part 
of  his  marsh,  as  a  continuation  of  the  old  weir, 
which  was  imbedded  in  soil,  and  was  informed  that 
a  new  solid  bulwark  was  to  be  carried  100yds. 
from  the  green  ground,  and  was  referred  to  BCr. 
Coart,  of  Ca:  lisle,  who  subsequently  told  him  that 
he  h^  contracted  to  construct  the  jet^  8ft  or  9ft 
aboye  low  water.    The  plaintiff  then  wrote  to  the 
defendant,  complaining  of  the  injury  and  expense 
to  which  he  was  put  for  self-protection,  and  saying 
that  if  he  were  to  erect  similar  works  on  his  side, 
the  riyer  T/ould  literally  be  dammed  across.    He 
then  requesiied  an  immediate  reply.    The  defendant 
irstmcted  a  suireyov  to  inspect  the  spot,  but  sent 
no  reply ;  and  the  works,  as  ihe  plaintiff  alleged, 
being  hurried  forward,  on  the  6th  Oct  the  bill  was 
filed,  and  the  plaintiff,  by  amendment,  charged  that 
the  work  was  still  so  rapidly  proceeded  witl^  that  if 
the  tide  had  not  rendered  it  necessary  to  intermit  it 
for  some  hours  each  day,  the  whole  length  would 
haye  been  completed  before  the  noUce  of  motion 
was  giyen.     Tbe  pUirtiff  then  alleged  that  the 
erection  last  mentioned  was  constructed  accord- 
ing to   a  plan  of   Mr.   Josiah  Parkes,  and    was 
to   consist   of  a  double  row  of  piles,  from  18ft. 
to    28ft    long,   and   a  foot   in  diameter;  to   be 
lined    with   2-inch  planking ;  the  interior  to  be 
filled  with   cobble-stones  and  grayel,  with  thick 
horizontal  cross-beams  with  iron   bolts,  the  top 
of  the   jetty  to  be   16jft  in   height   aboye   the 
bottom  of  the  back  lake,  and   9jft   aboye  low 
water,  that  is  3ft.  higher  than  the  former  jetties,  and 
wo  lid  extend  three-quarters  of  the  entire  water- 
way of  the  tide,  or  71yds.,  far  surpassing  in  mag- 
nitude and  height  any  preriously  erected.     The 
eintiff  then  charged  that  the  same  effect  of  wash- 
away,  silting  up,  and,  consequently  to  him, 
enormous  protectiye  expense  would   ensue ;   and 
that,  being  the  owner  of  other  property  in  the 
neighbourhood,  he  was  entitled  to  the  free  use  of 
the  riyer  as  a  pablic  nayigable  riyer  and  highway. 
He  also  charged  that  he  encountered  danger,  ex- 
pense^ and  dSfflcoHr,  la  eonseqoenee  of  the  jetties^ 


in  the  conyeyance  of  stone,  &c.,  for  his  use  by  yessels 
along  the  riyer ;  that  the  riyer  being  only  nayigable 
at  high  water,  the  whole  free  oourse  of  it  was  re- 
quired, and  the  effect  of  the  new  jetty  would  be  to 
materially  obstruct  the  free  nayigation,  and  render 
it  dangerous.    The  plaintiff,  by  amendment,  then 
alleged  that  in  consequence  ol  the  staten^ent  that 
yery  great  damage  would  be  done  if  the  works  were 
left  incomplete,  Vioe-Chanoellor  Kindersley,  before 
whom  the  motion  for  the  injunoticHi  was   made^ 
ordered  it  to  stand  oyer  until  the  hearing.  The  pAain* 
tiff  then  alleged  that  the  defendant  pretended  that 
the  riyer  had  been  washing  away  his  land,  and  his 
works  were  simply  protectiye,  and  the  plaintiff 
charged  the  oontraiy,  and  that  such  works,  if  pro- 
tectiye, were  protectiye  of  the  land  acquired;  also 
that  the  defendant  pretended  that  the  works  would 
deepen  the  riyer,  which  the  plaintiff  denied.  A  cor- 
respondence then  ensued  between  the  plaintiff  and  his 
solicitors  and  Mr.  Nanson,  the  defendant's  solicitor, 
on  the  plaintiff's  part  proposing  a  general  reference, 
which  was  declined.    There  was  also  an  allusion  to 
works  on  the  plaintiff's  side  of  the  riyer.     The 
plaintiff,  in  conclusion,  alleged  that  Mr.  Josiah 
Parkes,   the   defendant's   engineer,  admitted  the 
necessity  of  some  modification,  and  the  plaintiff 
prayed  for  an  injunction  to  restrain  the  defendant, 
his  seryants,  and  agents  from  constructing  the  new 
jetty  or  bulwark  so  as  to  diyert  the  tidal  waters 
from  their  aocustooied  channels,  against  or  upon 
the  plaintiff's  demesne,  marsh,  or  spierd,  or  other- 
wise to  the  injury  of  the  plaintiff,  or  so  as  to  injure 
or  interfere  with  the  free  use  and  nayigatioa  of  the 
riyer,  as  a  public  nayigable  stream  or  highwsy,  and 
from  constructing  any  other  work  haying  the  same 
effect,  and  from  allowing  the  said  jetty  and  works 
to  rsmain,  and  for  damages  and  costs.    To  this 
information  and  amended  hill  the  defendant  pat  in 
a  yery  long  answer,  extending  to  200  paragraphs, 
and  meeting  tbe  statements  in  the  bill.    To  a  great 
extent  the  facts  were  admitted ;  but  the  scheme  of 
reclamation  and  the  effect  of  the  works  was  denied ; 
and  it  was  ayerred  that  the  object  of  the  works  was 
simply  protectiye,  inasmuch  as  the  tide  was  washing 
away  the  banks,  instead  of  any  land  being  scqoired. 
The  admission  by  BCr.  Josiah  Parkes  as  to  the 
necessary  modification  of  the  works,  as  alleged  by 
the  bill,  was  entirely  denied.    The  answer  likewise 
referred  with  some  minuteness  to  the  position  and 
flow  of  the    riyer,  denying  the  conclusions  and 
positions  of  the  plaintiff  as  to  the  yariations  which 
had  occurred  m  the  riyer,  some  facts  being  exagge- 
rated and  some  understated.     Tbe  answer  also 
entered   into    the  state  of   the   riyer  with   con- 
siderable minuteness,  and  the  effects  of  the  tide ; 
and  also   aHeged  works,   such  as    a  solid   stone 
pier  erected  by  the  j^ntiff,  and  other  works  on  his 
side  of  the  river,  and  alleged  loss  and  damage  to 
the  new    Sandsfleld   estate.     The  accumulatioos 
referred  to  by  the  plaintiff,  as  formed  from  time  to 
time  by  reason  of  the  jetdes,  were  also  denied  as 
encroachments  on  the  bed  of  the  riyer,  as  also  the 
diyersion  and  displacement  of  the  channel  insisted 
upon  by  the  plaintiff.    The  defendant  then  denied 
knowledge  of  any  application  by  the  plaintiff,  and 
his  receiying  no  reply,  or  that  the  defendant  had 
desisted  from  the  works  in  consequence  of  such 
application.     The  answer  tiien  went  on  to  allege 
increase  of  cnrrent  from  works  on  tiie  northern 
shore,  and  called  in  question  the  accuracy  of  many 
statements  with  reference  to  the  alleged  acts  of  the 
defendant,  and  the  effect  of  what  luul  been  done ; 
but  it  adinitted  the  absence  of  a  reply  to  the  second 
application,  and  denied  that  the  plaintiff  had  been 
put  to  expense  in  protecting  his  property.    That  no 
such  consequences  as  the  plaintiff  apprehended  would 
flow  from  the  new  jetty,  and  there  was,  in  fact,  no 
nayigatioa  or  trade  now  on  th*  river ;  aad  if  the 
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plaintiff  did  erect  another  similar  opposite  jetty, 
there  would  still  be  92  yards  interval.  That  no 
complaint  had  erer  been  made  by  any  other  pentuus, 
and  that  the  jetty  and  works  had  been  modified 
before  notice  of  the  motion,  the  bill  and  interroga- 
tories being  oppressiyely  prolix.  The  evidence 
consisted  of  83  affidavits  (22  of  which  were  made 
on  behalf  of  the  defendant),  and  these  were  made 
by  the  plaintiff  and  defendant,  scientific  and  other 
witnesses,  and  were  directly  in  oonflict,  one  set  sup- 
porting the  plaintiff's  view,  and  the  other  the  defen- 
dant's. 

Sir  BaundtU  Pabner,  Q.  C,  Gkuse,  Q.  C,  and 
Mounsofy  for  the  plaintiff,  contended  that  the  evi- 
dence entirely  supported  the  plaintiff's  view,  those 
affidavits  which  were  most  distinct  on  the  points  in 
dispute  being  made  by  men  of  science  and  eminence. 
This  being  so,  the  law  was  clear  that  one  riparian  pro- 
prietor could  not  do  any  act  whereby  the  property  of 
an  opposite  riparian  proprietor  was  damaged.  There 
being  sworn  to  be  still  a  trade,  the  pubUc  also  were 
interested,  as  this  was  a  navigable  river,  and  there- 
fore a  public  highway,  and  on  both  grounds,  the 
private  damage  and  public  injury,  the  plaintiff 
Being  one  of  the  public,  he  was  entitled  to  relief ; 
therefore  Uie  fact  of  this  being  a  tidal  river,  and 
the  defendant  being  a  grantee  of  the  Crown,  made 
BO  difference. 

Jetaei,  Q.  C,  Widcens  and  Dooey,  for  the  defen- 
dant, denied  any  damage,  and  insisted  that  the 
evidence  of  persons  quite  as  credible  and  eminent 
as  those  who  gave  evidence  on  behalf  of  the  plain- 
tiff distinctly  supported  the  defendant's  case.  The 
law,  as  laid  down  on  the  plamtiff's  behalf,  could  not 
be  denied,  but  it  did  not  apply  in  the  present  case, 
this  being  not  on  a  tidal  river,  but  in  fact  an 
estuary,  and  it  was  the  right  of  every  riparian 
owner  on  the  banks  of  an  arm  of  the  sea  to 
protect  himself  against  the  sea  as  a  common 
enemy.  The  principle  contended  for  only  applied 
to  a  fresh-water  stream.  Moreover,  the  defendant 
was  a  grantee  of  the  Crown,  and  therefore  that 
alone  took  the  case  out  of  the  rule  relating  to 
riparian  owners. 

Sir  Rmndell  Pabnery  Q.  C,  was  heard  in  reply. 
The  auUiorities  cited  were : 

Attomey-Oeneral  v.  CZ«awr,  18  Ves.  210 ; 

Attomey-Oenerdl  v.  Bvmdge,  10  Prioe,  350 ; 

Rex  V.  Russell,  6  B.  &  0.  571 ; 

HaJe's  De  Jure  Maris,  86 ; 

Attom^-OeneraZ  v.  Pa/rmet&ry  10  Prioe  378,412 ; 

Biekett  v.  ITorm,  Law  Bep.  1  H.  of  L.  Sootoh 

App.  47 ; 
Rem  V.  Wa/rdy  4  Add.  &  EIL  0.  S.  886; 
AtUymey-Oeneral  v.  JohMon,  2  Wils.  Ch.  87, 101 ; 
Brovm  v.  Ougy,  10  Jur.  N.  S.  525 ;  10  L.  T.  Bep. 

N.S.45;, 
Kerr  on  IinnnotionB,  395  ^ 
Rex  V.  Popham  ConMmsswners  of  Sewers,  8  B.  &  C. 

355; 
LilV^Ute  V.  Trimmer,  16  L.  T.  Bep.  N.  8.  318 ; 
Holy  oak  v.  Skrewshv/ry  and  BinnMighcwnRaUwaAf 

Compamy,  5  By.  Ga.  421 ; 
Wintle  V.  BriUeh,  ^c,  Compofwy,  6  L.  T.  Bep. 

N.  S.  20 ; 
Attomey-Oeneral  v.  JElectric  Telegraph  Gompamy, 

dOBeav.287; 
Bpencer  v.  The  London  and  Birmingham  Bmhoa/y 

Compamy,  8  Sim.  193 ; 
16  Vin.  Abr.  574,  tit.  "  Prerog.  of  King,"  B.  a. 

plac.  5,  edit.  1793  ; 
Reg,  V.  Betts,  16  Q.  B.  1022 ; 
Wood  V.  SutcUffe,  2  Sim.  N.  S.  163 ; 
Tipping  v.  8t.  Helenas  Smelting  Company,  L.  Bep. 

1  Ch.  66; 
Orossl&y  v.  Lighiowler,  L.  Bep.  8,  Eq.  279 ;  2  Ch. 

App.  478 ; 
Sampson  v.  JHoddm,  dted  in  Orosiley  v.  Light' 

<>W0r  (jmpra)  i 


Attomey-Oenerdl  v.  Richards,  2  Anst.  603; 
Rex  V.  Trafford,  1  B.  &  Ad.  874 ; 
Attomey-Oeneral    v.    Shesffield    Oom    Compaq, 

3I>ea.M.  &G.d04; 
Menzies  v.  Marquis  of  BreadaZbane,  3  Bligh.  N.  S. 

414. 


Dee.    22.— Thx  ViGs-CHAHGBLLOB.~This 
was  ably  and  elaborately  argued  on  both  sides  some 
time  before  the  long  vacation ;  the  object  of  the  suit 
being  to  prevent  certain  works  on  the  banks  of  the 
river  Eden.  [The  Vice-Chancellor  stated  the  facts.] 
The  letter  written  by  the  plaintiff  on  the  17th  Oct 
is  by  no  means  unimportant  with  regard  to   the 
result  of  this  cause,  particulariy  as  it  proposed  to 
refer  all  matters  to  a  neutral  impartial  engineer, 
which  is  met  by  a  refusal  to  refer  to  any  one 
but   the  defendant's   own    engineer.    The   plain- 
tiff's case  rests    upon   two   points,  first,    the   in- 
jury to  his  own  property  caused  by  the   defen- 
dimt's    jetty,   and,    secondly,    the  injury    to   the 
navigation.     The   first   question  is,  what  is  the 
extent  of  the  injury  which  the  plaintiff  has  sus- 
tained or  is  likely  to  sustain.    On  this  point  the 
evidence   is    most    conflicting.     The  d^endant's 
witnesses  say  that  it  is  impossible  that  injury  can 
result  from  the  jetty ;  and  the  plaintiff's,  that  the 
inevitable  effect  is  to  throw  the  tidal  water  with 
such  additional  force  on  the  northern  shore  that  it  will 
be  washed  away,  and  that  the  jetty  is  most  injurious 
to  the  plaintiff.    There  is  a  great  mass  of  evidence, 
much  overlaid  on  both  sides.    But  it  is  necessary  to 
refer  to  tiiat  of  some  of  the  principal  witnesses. 
[The  Vice-Chancellor  then  read  portions  of  the 
affidavits,  taking   those  by  scientific  men  first.] 
Mr.  Thomas  Stevenson,  an  engineer  of  considerable 
eminence,  deposes  with  regard  to  the  jetty  in  confir- 
mation of  the  plaintiff's  contention,  and  that  his 
works  were  simply  protective.  Mr.  Addison  deposes 
to  the  same  effect.  Mr.  Arkwright,  a  local  engineer, 
and  others,  support  the  same  view.    On  the  defen- 
dant's part,  Mr.  Abernethy,  a  scientific  witness, 
says  that  the  defendant's  works  cannot  possibly 
injure  the  plaintiff,  and  that  the  new  jetty  has  no 
effect    Mr.  Brunlees,  and  Mr.  Josiah  Farkes  also 
deposed  in  the  same  way,  as  did  Mr.  Miller,  a  local 
engineer.    In  this  remarkable  conflict  of  evidence^ 
I  am  obliged  to  look  at  the  probabilities  of  the  case, 
and,  applying  the  principles  of  common  sense,  form 
the  best  opinion  I  can.    I  consider  that  the  plaintiff 
has,  by  his  own  admission,  always  been  subject  to 
a  gradual  washing  away  of  his  bank,  and  I  arrive 
at  the  conclusion  that,  although  this  jetty  has  a 
tendency  to  throw  and  does  throw  the  water  with 
greater  force  than  before,  yet,  considering  that  it 
does  not  extend  quite  so  much  as  one-third  across 
the  stream,  every  ton  of  water  it  impedes  is  thrown 
into  contest  with  two  tons  which  are  not  impeded, 
and,  therefore,  I  am  not  satisfied  that  the  injury 
sustained  is  such  or  is  likely  to  be  such  as  calls  for 
the  interference  of  this  court.  If  the  plaintiff^s  case 
rested  solely  on  this  question  (and  I  consider  that 
his  evidence  fails  to  show  that  his  land  has  been 
washed  away):  if  his  case,  therefore,  had  rested 
on  that,  I  should  have  thought  that  the  case  of 
Attorn^  General  v.   The  Sheffield    Gas   Comffony,  8 
De  0.  M.  and  0.  304,  would  have  governed  it    But 
it  does  not  rest  there.    The  plaintiff  is  a  riparian 
proprietor,  with  all  the  rights  which  belong  to  that 
title,  and  the  defendant  is  also  a  riparian  proprietor 
on  the  opposite  side  of  the  river,  each  with   no 
greater  rights  than  the  other.    Assuming  that  this 
is  not  a  tidal  river,  the  law  is  well  settled,  and  it  is 
this,  that  no  riparian  proprietor  can,  without  the 
consent  of  the  opposite  riparian  proprietor,  encroach 
on  any  part  of  the  aiveus.    On  this  point  the  case  of 
Biekett  V.   Morris,    L.  Bep.  1  ^tch  App.  47,   is 
conclusive ;  for,  although  it  is  a  Scotch  case,  the 
principle  is  applicable  to  England.    That  was  a  case 
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in  which  on  a  non-tidal  river,  there  being  opposite 
riparian  proprietors,  one  gave  the  other  leave  to 
erect  certain  works,  and  the  question  was  whether 
he  had  exceeded  his  licence,  and  that  called  upon 
the  court  to  decide  the  broad  question  whether  he 
could  encroach  on  the  aheus.  The  result  appears  in 
pa^  49.  '*  The  principle  was  that  a  riparian  pro- 
prietor is  not  entitled  to  erect  a  building  or  make 
way  change  in  the  aloeus  of  a  stream  without  the 
consent  of  the  opposite  proprietor."  This  is  com- 
pletely confirmed  by  the  House  of  Lords,  and  this 
shows  that  the  alveta  is  not  the  common  property  of 
both,  but  that  each  proprietor  has  the  right  aidm&aHvm 
fiban  aqutEf  but  that  one  is  not  entitled  to  encroach  on 
the  aJtoeua  to  the  detriment  of  the  other.  [The  Vioe- 
Chancellor  then  referred  to  the  remarks  of  Lords 
Chelmsford,  Cranworth,  and  Westbury,  in  that  case.] 
These  judgments  are  so  important  that  I  have 
gone  at  greater  length  into  diem  than  I  otherwise 
&ould  have  done,  because  the  principle  enunciated 
Is  that  which  was  argued  on  behalf  of  the  plaintifif ; 
bat  it  is  said  to  have  no  application  here,  and  that 
it  is  so  laid  down  by  the  House  of  Lords  in  MenzUs 
▼.  MarqiM  of  BreadaUxme,  8  Bligh,  N.  S.  414,  which 
was  the  case  of  the  building  of  a  mound  upon  a 
river  bank.  That  was  also  a  Scotch  case,  but  Lord 
Eldon  put  it  upon  the  general  law  of  England.  Mr. 
Jessel  said  that  the  course  of  the  river  could  not 
be  distinguished,  but  the  question  is  what  it  now  is, 
and  how  it  now  flows?  The  words  are  '^atany 
time,*'  and  unless,  therefore,  the  fact  that  the  Eden 
is  a  tidal  river  distinguishes  this  case  from  l^ose  I 
have  referred  to,  they  are  conclusive  authorities 
against  the  defendant.  But  it  is  admitted  that  the 
jetty  presents  a  solid  obstruction,  and  projects  8dft. 
obliquely  and  5dft.  perpendicularly  into  the  alveus 
of  the  river ;  and  the  question  is,  does  the  fact  that 
this  is  a  tidal  river  make  any  diiference  ?  I  am  of 
opinion  that  it  does  not.  Cases  were  cited  to  show  that 
there  is  a  right  on  the  part  of  a  riparian  proprietor 
on  a  tidal  river  to  erect  any  works  he  thinks  proper, 
although  such  works  may  be  injurious  to  the  neigh- 
bouring riparian  proprietor.  That  proposition 
rested  on  the  ground  that  the  sea  is  a  common 
enemy,  and  that  on  the  sea-shore  each  landowner 
may  erect  for  himself  such  defences  as  he  thinks 
proper,  leaving  to  the  other  landowners  on  the  shore 
to  protect  themselves  in  like  manner.  No  doubt 
this  case  is  a  conclusive  authority  in  favour  of  the 
defendant  if  his  land  had  been  on  the  sea-shore. 
But  the  question  is,  is  this  principle  applicable  to 
riparian  proprietors  on  a  navigable  river?  it  being 
admitted  that  the  works  which  have  been  con- 
structed would  be  insufficient  for  protection  against 
the  sea.  But  the  same  principle  as  is  applicable  to 
the  case  of  the  sea-shore  is  not  applicable  to  a  navi- 
gable river,  for  if  it  were,  any  riparian  proprietor  on 
a  tidal  river  might  throw  up  any  works  he  pleased 
upon  the  banks  or  into  the  stream;  and  this  might 
be  done  on  the  Thames  anywhere  between  Vaux- 
hall-bridge  and  Teddington,  it  being  up  to  that 
point  a  tidal  river,  for  it  is  such  wherever  the  water 
flows  and  reflovs,  and  in  a  certain  sense  is  called  an 
•'arm  of  the  sea:"  (16  Viner's  Abr.  674,  ed.  1793.) 
But  there  is  in  fact  no  authority  for  the  proposition 
contended  for  on  behalf  of  the  defendant ;  on  the 
contrary,  the  authorities  tend  to  the  opposite  direc- 
tion. The  case  of  Rex  v.  BusseU  {sntprd)  relates  to 
ihe  celebrated  Wallsend  colliery  and  the  stream  of 
the  Tyne  for  the  shipping  of  coals,  before  Holroyd 
and  Bayley,  JJ.,  and  Lord  Tenterden,  it  being  an 
indictment  for  a  nuisance,  where  the  jury  considered 
that  what  had  been  done  had  the  effect  of  carrying 
a  better  and  cheaper  supply  of  coal,  and  the  indict- 
ment was  not  sustained.  Lord  Tenterden  took  the 
view  that  the  erections  in  question  should  have  been 
held  to  be  nuisances,  and  that  view  was  subse- 
quently also  submitted  to  the  court  in  the  case 
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of  Eex  V.  Ward  (jfuprd),  being  an  indictment 
for  the  erection  of  a  harbour  at  Cowes  on  the 
Medina  river ;  and  there  the  jury  found  that 
it  constituted  an  impediment  (Lord  Denman  being 
the  judge  before  whom  it  was  tried),  and  there  was 
a  verdict  finding  that  it  was  a  nuisance ;  but  it  was 
added  that  the  inconvenience  was  coimterbalanced 
by  the  public  benefit,  and  the  question  was 
whether  that  amounted  to  a  verdict  of  guilty. 
Lord  Tenterden's  dissent  detracted  very  much  from 
the  authority  of  the  case  of  Rex  v.  Russell  {st^a). 
In  both  cases,  the  Tyne  and  Medina  were  tidal 
rivers,  and  it  was  not  suggested  that  the  parties 
who  were  indicted  had  a  greater  right  than  if  they 
had  not  been  tidal  streams.  The  case  of  The 
Attorney- General  v.  Johnson  (supra)  was  respecting 
certain  works  on  the  banks  of  the  Thames,  at 
Westminster,  between  high  and  low  water  mark, 
and  there  it  was  held  tluit  it  was  immaterial  to 
whom  the  soil  belonged^  as  neither  the  Crown  nor  a 
subject  had  a  right  to  use  the  soil  for  any  purpose 
amounting  to  a  nuisance.  I  am,  therefore^  of 
opinion  on  principle  and  authority  that  any  riparian 
proprietor  on  a  tidal  or  navigable  river  has  no 
greater  right  against  the  opposite  proprietor  than 
in  the  case  of  a  navigable  river ;  and  the  defendant 
cannot  justify  the  erection  of  the  jetty  in  question 
on  the  ground  that  it  is  a  tidal  river.  It  was  then 
contended  that  the  soil  of  all  navigable  rivers  is  in 
the  Crown,  and  it  is  unquestionable  that  the  defen- 
dant is  entitled  to  the  soil  as  grantee  of  the  Crown, 
and  that  such  ownership  justifies  the  erection  of 
this  jetty  by  the  defendant  on  his  own  soil.  The 
evidence  establishes  that  the  soil  is  in  the  defendant, 
but  it  is  dear  that  the  ownership  affords  no  justi- 
fication for  what  he  has  done.  In  the  case  of 
WiiUams  v.  Wilcox^  8  Ad.  &  Ell.  314*337,  an  action 
was  brought  for  throwing  down  a  weir  on  the  river 
Severn,  the  soil  of  which  was  in  the  Crown,  and  it 
was  held  that  notwithstanding  that,  the  right  of 
the  subject  was  complete,  and  that  there  could  be 
no  grant  in  derogation  of  a  public  right.  In  the 
Attomof' General  Y,  Bwrridge,  10  Price,  350,  the  in- 
formation was  filed  to  prevent  a  grantee  of  the 
Crown  from  erecting  a  building  between  high  and 
low  water  mark,  which  was  attempted  to  be  justified 
on  the  ground  that  there  was  a  licence  from  the 
Crown ;  but  the  decision  was  that  there  was  no  such 
right  of  obstruction  by  a  grantee  of  the  Crown, 
he  had  no  such  authority,  and  the  Crown  itself  no 
such  power.  In  the  case  of  a  navigable  river,  Reg, 
Y.Betts,  16  Q.  B.  1022  (also  Attomof- General  v. 
Parmeterf  10  Price,  378)jwhere  a  bridge  had  been 
erected  over  the  river  Witham,  the  question  was 
whether  it  was  a  nuisance,  and  the  jury  found 
that  it  was  such;  but  in  giving  judgment,  Mr. 
Justice  Patterson  was  of  opinion  that  a  navigable 
river  was  a  public  highway ;  and  they  cited  Attorn^ 
General  v.  V^ilson  on  the  same  point.  Now,  it  was 
not  disputed  that  tiie  Eden  is  a  navigable  river,  but 
it  is  said  that  the  traffic  is  diminished  by  railways 
and  other  causes,  and  therefore  the  traffic  can  no 
longer  be  considered  as  important;  but  I  am  still 
bound  to  regard  it  as  a  highway  which  aU  Her 
Majesty's  subjects  are  entitled  to  use  for  their 
convenience,  and  events  may  happen  to  make  it  once 
more  important.  In  addition  to  this  the  evidence 
on  behalf  of  the  plaintiff  proves,  that  although  the 
traffic  may  not  now  be  important,  yet,  that  stone 
and  materials  are  brought  by  means  of  vessels  for 
the  use  of  his  estate,  and  the  affidavit  of  a  master 
mariner  speaks  of  the  danger  of  fouling,  and  of  being 
staved  in.  The  navigation  of  the  river  is  sufficiently 
important  to  give  the  plaintiff  the  clear  right 
to  have  it  maintained;  and  I  think,  therefore, 
that  the  suit  is  properly  constituted  to  pre- 
vent the  continuance  of  a  public  as  well  as  of  a 
private  injury.    I  am  not  certain  that  the  plaintiff 
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might  not  hare  maintained  it  alone;  but  still  it  is 
properly  constituted,  i^encer  ▼.  T7ie  London  cmd 
Birmingham  Radlway  (hmpoa^,  8  Sim.  198,  proceeded 
on  the  ground  that  the  act  complained  of,  though 
A  public  one,  was  also  a  particular  injury.  I 
had  thlB  yery  question  in  the  case  of  Cook  ▼.  7^ 
Mavor  and  Corporation  of  Bothy  L.  Rep.  6  Eq.  Ca.  177 ; 
18  Ia.  T.  Sep.  N.  S.  128.  Being,  therefore,  of 
opinion  that  the  rarious  justifications  set  up  by  the 
defendant  for  the  erection  of  the  jetty  fail,  the 

Elaintiff  is  entitled  to  the  relief  he  aBks,  and  must 
ave  a  decree  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  bill.  Although  I  do  not  think  the 
plaintiff  has  established  a  case  of  material  injury, 
yet,  as  on  the  questions  of  law,  I  think  he  is  entitled 
to  relief,  and  as  the  defendant  still  proceeded  with 
the  work  complained  of,  notwithstanding  the  re- 
peated remonstrances  of  the  plaintiff,  and  t£e  reason- 
able letter  of  October,  1864,  I  cannot  relieve  him 
from  the  costs;  he  must,  therefore,  pay  them.  I 
must  add  that,  though  the  defendant  made  the  ob- 
jection, the  plaintiff's  works,  which  were  merely 
defensiye,  were  not  enlarged  or  altered  for  twenty 
years,  and  do  not  interfere  with  the  natural  flow  of 
the  tide,  and  it  was  not  reasonable  of  the  defendant's 
agent  to  resist  the  question  being  referred  to  arbi- 
Nation. 

Solicitors  for  the  plaintiff,  Grajf^  Johnfton,  and 
itfovntey. 

Solicitors  for  the  defendant,  EUU  and  £^, 


JX7DGBS'  OTT AMBERS. 

Baported  by  F.  O.  Cbump,  Eiq.,  BarristOT-at-Law. 

HORSHAM  PETITION. 

(Before  Willbb,  J.) 

In  giving  particuhra^  there  should  be  uparate  tisU  of 
pereone  bribetij  treated,  and  unduly  influenced,  and  oj 
the  votee  chimed  to  be  put  on  on  the  ecrutiny. 

In  this  petition  Jeune  applied  for  particulars  con- 
sisting of  separate  lists  of  the  persons  bribed, 
treated,  and  unduly  influenced,  and  also  for  a  list  of 
the  TOtes  which  the  petitioners  intended  to  claim  on 
the  scrutiny.  As  to  the  former  part  of  the  applica- 
tion, he  mentioned  that  in  the  Penryn  and  other 
cases,  the  lists  of  persons  bribed  andf  treated  had 
been  comprised  in  one,  and  that  the  usual  form  of 
order  was  not  clear  on  ^e  point ;  as  to  the  latter,  it 
was  contended  that  the  7th  Gen.  Rule  did  not  apply 
to  votes  which  it  was  intended  to  put  on,  and  that 
although  the  committee,  in  the  Cambri<fye  case, 
W.  &  V.  58,  had  not  required  a  list  of  such  votes  to 
be  furnished,  other  committees  had  required  such 
votes  to  be  mentioned  at  the  opening  of  the  pro- 
ceedings. 

Willbb,  J.  thought  the  lists  of  persons  bribed, 
treated,  and  unduly  influenced  should  be  separate 
lists.  He  also  ordered  that  a  list  of  the  votes  which 
it  was  intended  to  put  on  should  be  furnished  three 
dsys  before  the  trial. 

Burton  (Messrs.  Chikon  and  Burton)  appeared  for 
the  petitioner.  

HAS'HNGS  PETITION— STAFFORD 
PETITION. 
In  these  cases  Blackburn,  J.  made  orders  for 
particulars  gifing  the  names  of  the  persons  sub- 
jected to  corrupt  practices  and  of  the  persons  guilty 
of  those  practices,  as  far  as  practicable,  and  the 
times  and  places  at  which  the  alleged  treating  took 
place. 

Jeune  appeared  for  the  petitioners. 

Hodyns  (Messrs.  Wyatt  and  Hoakgna)  for  the 
respoodenta. 


SLECTIOV    PETITIONS. 

Reported  by  F.  O.  Cauxr,  Esq.,  Bundater-at-Law. 

TAMWORTH   ELECTION  PETITION. 

Feb.  9,  10, 11,  and  12,  1869. 

(Before  Willbb,  J.) 

Agmeg^OoaHtion  qfcandidaiea — Briberg^Treating — 
Undue  influence  bg  land  agent-^  General  drunhennsag 
— Agem^  bg  adoption — EmplogmmU  of  ^*  private 
police  "—JEmalogmaU  of  votera^The  hw  aa  to— 
Evidence^Prooedwre^Effect  of  opening  caaea  not 
proved — Coaia. 

C.  waa  the  land  agent  of  P.,  one  oj  the  eandidatea,  and 
had  the  management  of  aht  ofamaR  houaea  rented  by 
weekly  tenanta.  T.  waa  a  middleman  aa  regarded 
that  property.  In  carrying  out  a  fcheme  for  the 
re-arrangement  of  thia  property,  C,  after  the  election, 
and  unAin  the  period  at  which  a  petition  could  be 
presented,  gave  T.  notice  that  the  houaea  muat  be 
vacated,  V.  waa  forbidden  by  P.  to  take  part  in  the 
election: 

Held,  that  C,  waa  not  an  agent  for  whoae  acta  P,  was 
reaponaibk,  and  that  in  view  of  the  period  at  which 
notice  waa  given  to  7%  the  eviction  qfthe  tenanta  could 
not  be  regarded  aa  part  of  a  adieme  of  undue  injluanoe 
and  oppreaaion  by  C, 

It  waa  aUeged  that  C,  acted  aa  the  agent  of  B.  R,  the 
colleague  of  P.,  that  P.  looked  an  whikt  tntimidatiom 
waa  exereued  in  H.  B.*a  favour,  and  that  both  were 
therefore  bound  bjf  C*a  acta.  The  petition,  however^ 
did  not  aUege  intimidation  against  H,  B, : 

Held,  that,  for  the  purpoaea  of  thia  aUegatian,  theg 
could  not  be  ajfected  by  C*8  acta  except  by  ratification 
in  the  caae  of  P.,  which  waa  not  proved, 

P.  and  H.  B.  were  jointly  repreaented  at  the  regietra- 
iion,  but  firom  that  period  engayed  aeparate  agents, 
P,  moreover  waa  anmoua  for  tie  own  meceaa,  and 
fhared  that  B,  B,  might  head  him  at  the  poll: 

Held,  that  thia  waa  evidence  to  diaprove  that  amf  part- 
nerahip  exiated  between  P.  and  H,  B.,  and,  there fore^ 
that  each  w<u  no  more  reaponaiMe  for  the  acta  of  the 
agent  of  the  other  th€m,  if  they  were  aailing  in  their 
respective  veaaela  in  company  pr  under  convoy,  each 
would  beanaw&rablefor  the  damage  done  by  a  coBiaiom 
oocaaioned  by  the  negligence  of  the  crew  aboard  the 
other. 

Authority  waa  given  by  S,,  an  agent  <^  £(,  B,,  to  J9L, 
another  aaent,  to  employ  some  persona  to  protect  B. 
ITua  autnoritu  waa  groaab/  abused  by  B.,  who  hired 
130  men.  P.,  without  being  acquainted  with  the 
neUure  of  the  proceeding,  aaaented  to  these  men  beitig 
paid,  and  with  his  money : 

Held,  that  the  illegality  of  the  transaction  being  unknown 
to  the  re^muients,  H,  B,  and  P.,  it  did  not  affetit 
their  election,  and  that  P,  had  not  made  B.  hia  agent 
by  adoption, 

Anyperaon  who  at  an  election  employe  ^private  poHce** 
wul  be  answerable  aa  their  master,  th^  being  hta 
aervanta, 

Twenty^nine  of  the\3Q  men  ao  employed  were  votera. 
Nineteen  of  them  voted  for  the  respondents,  ten  did 
not  vote  ca  all,  and  two  voted  contrary  to  their  pro- 
mises. The  nineteen  had  all  promised  to  vote  as  thof 
did,  b^ore  their  employment.  One  only  voted  for  ihe 
respondents  who  ha  d  promiaed  to  vote  for  the  third 
candidate.  Upon  the  acoounta  also  it  appeared  that 
the  expenditure  <fQiLfor  these  men  was  not  in  exceaa 
of  the  expenditure  for  meaaengera,  jic,  by  the  thxrd 
candidate: 

Held,  that  the  employment  of  the  votera  waa  not  eorrmt, 
but  done  by  B,to  gain  peraonal  popularity  among  his 
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feUowB :  thai  it  wcu  not  either  as  a  qytestion  of  law  or 
fact  an  act  which  cotUd  be  designated  bribery. 

Peraenal  bribery  idcu  alleged  against  P.,  and  it  was 
proved  that  he  visited  one  of  the  cottages  on  his  pro- 
P*rty^  in  company  with  a  person  whose  name  was  not 
^Moipfi,  tmd  in  the  eveningf/or  the  purpose  of  canvass- 
ing the  tismmi.  He  saw  the  tenant's  wife^  who  com- 
punned  that  she  was  in  pom  and  distress,  and  about 
to  be  confined,  and  that  the  roof  of  the  cottage  was  out 
ofrtpdr.  At  P.'i  request  his  companion  gave  her  some 
mioneff, 

HM,  that  this  was  not  a  corrupt  act,  but  charity  natural 
wsder  Ae  circumstances^  and  that  the  suspieian  attach- 
ing to^  the  fact  ^at  it  was  done  undar  coneeabnmt  of 
the  night  was  removed  by  the  consideration  that  that 
was  the  onh  time  at  whtch  the  smeUl  tenant  class  of 
voters  could  be  canvassed. 

It  was  opened  on  the  part  of  the  petitioners  that  H.  B. 
had  been  personally  guilty  of  treating.  This  evidence 
/culedf  and  tt  was  then  sought  to  establish  treating  by 
his  agents, 

BM,  that  in  considering  this  latter  point,  ffte  aUeaatums 
in  the  petition  c&uld  not  befargottm,  and  that  H.a.^who 
gave  important  evidence  to  disprove  treating,  and  who 
tvas  personaUy  involved  in  the  allegations  in  the  peti" 
tion,  could  not  thus  be  tkn^jfUd  awau  without  casting 
discredit  ^^nm  the  charge  of  treating  by  his  agents. 

Where  treating  at  nubUc-houses  is  alleged,  the  proper 
course  is  to  call  tie  publicans,  in  order  to  show  that 
the  order  for  drink  was  given  by  a  respondent  or  His 
agents -following  the  procedure  in  the  Guildford 
Petition,  19  Z.  21  Hep.  N.  S.  729,  and  the  Lichfield 
Petition,  20  L.  T.  Rep.  ^.  &  11. 

BmIbs  to  be  obeeroedas  to  draanstantial  evidence  in 
election  petitions. 

The  ruling  as  to  general  bribery  vitiating  an  election 
ittid  down  by  Martin  B.  in  the  l^orwich  Petition,  19 
/*.  T.  Rep.  N.  S.  616  approved. 

QMoare,  whether  the  same  law  appHes  to  treating. 

Drunkenness  to  influence  an  election  muet  be  drunkennese 
operating  upon  a  man  at  the  time'  at  which  he  is  re^ 
quired  to  give  his  vote.     Conaequentbf  it  was 

Held,  that  general  drunkenness  in  August  could  not  affect 
an  election  in  November ;  but  that  it  is  otherwise  with 
bribery,  for  the  bribed  retains  the  advantage  of  spend' 
ing  this  wages  of  his  iniquity. 

The  agent  of  H.  B.  having  hired  the  180  men,  and  thus 
produced  what  might  have  resulted  in  private  war,  it 


Held,  that  H»  B.  should  pay  his  own  costs. 

This  was  a  petition  against  the  retutn  of  the 
Bight  Hon.  Sir  R.  Peel,  Bart.,  and  the  Right  Hon. 
Sir  Henry  Bulwer.  It  was  jMresented  by  Mr.  John 
Hill,  general  agent,  and  Mr.  Thomas  Walton,  in  the 
interest  of  Mr.  John  Feel,  a  former  member  and  an 
nnsnccessful  candidate  at  the  last  election^  It 
charged  28  cases  of  bribery,  848  of  treating,  and  14 
of  undne  influence  against  the  sitting  membera. 
These  charges  aifected  about  one^flf th  of  the  whole 
number  of  electors. 

Serjt.  Ballantine  and  H.  James  appeared  in  support 
of  the  petition* 

Hardinge  Giffard,  Q.C.  and  Macnamara  for  Sir  B. 
Peel. 

Keane,  Q.C.,  John  Clark,  and  Lundey  Smith  for  Sit 
H.  Bulwer. 

llie  judgment  is  so  elaborate,  that  it  ii  unueces* 
sary  that  the  facts  or  the  arguments  should  be 
refttred  to. 


WiLLBS,  J. — ^This  was  a  petition  praying  that  the 
election  of  Sir  Robert  Peel  and  Sir  Henry  Bulwer 
respectively  to  represent  this  borougti  in  Parliament 
shanld  be  declared  to  be  YOtd  upon  soTemi  growuds 
— alleged  bribery  by  the  candidates,  or  one  of  them, 
or  their  or  his  agents,  alleged  treating,  and  alleged 
intimidation  in  the  same  terms.    At  the  trial  on 
attempt  was  made  to  trace  any  of  Hho&e  alleged  cor- 
rupt  practices  to  Sir  Henry  ftulwer  personally. 
Bridence  was  given  which  it  was  insisted  made  out 
that  Sir  Robert   Peel  was  personally  gtiilty  of 
bribery.    It  was  also  rsther  intimated  {ban  aasertod 
that  upon  the  evidence  taken  as  a  whole.  Sir  Robert 
Peel  ought  to  have  been  considered  to  have  feaown  al 
and  ad(^ted  certain  alleged  corrupt  aots  of  hie  land 
agent  Mr.  Carmichael,  to  be  reeponsiUe  for  them 
either  as  personal  acts  by  his  recognitiob,  or  acts 
of  his  agent,  for  which  he  is  in  pc4nt  ^  law  «<00poD- 
sible.    It  was  also  asserted,  and  evidence  was  ten-* 
dered  to  establlsli,  that  Sir  Heniy  Bulw«r  was  evilty 
either  by  acts  of  bribery  and  intimidation  attributed 
to  Sir  Robert  Peel  by  himself  and  Ms  agvttt,  Mr. 
Carmichael,  by  reason  of  an  alleged  association 
betweeti  the  two,  making  each  of  them  the  Mkgent  of 
the  other,  or  tiliat  lit  all  event*  he  was  rospouslble 
in  respect  of  bribery  committed  by  his  agents,  or 
treating  committed  by  his  agents.    I  must  deal  with 
each  of  those  allegations  in  order,  and  perhaps  it 
will  be  more  convenient  to  commence  with  these 
which  personaUv  affect  ^r  Bobeit  PeeL    In  doing  so 
I  feel  no  difficulty  as  to  the  principles  of  law  upon 
which  action  ought  to  be  taken.    It  has  been  alleged 
that  there  is  great  difficulty  in  the  principles  to  be 
sought  by  the  judge  who  is  to  decide  the  question. 
I  observe  none.    The  judge  has  been  even  exhorted 
to  take  in  respect  both  of  tiie  law  and  the  facts  what 
has  been  called  a  broad  and  wide  view  of  the  questions 
which  have  been  presented  to  him  in  the  absence,  I 
suppose,  of  his  mind  not  being  able  to  arrive  at  and 
to  state  any  precise  rule  of  action.    As  wide  as  the 
stars,  if  you  please,  so  long  as  there  is  firm  ground 
to  tread  upon  and  light  to  see  by.    But  if  by  that 
is  meant  the  sort  of  exhortation  which  for  the  first 
time  was  applied  to  my  mind  in  this  ease,-^that  if, 
for  instance,  the  question  was  whether  the  London 
coach,  when  the  London  ooaeh  ran,  was  liorsed  with 
five  horses  or  with  four,  and  witnesses  were  to  be 
called  who  saw  it,  and  who  swore  that  there  were 
four,  and  some  of  them  would  not  8W«ar  but  that 
there  might  have  been  five,  and  others  would  not 
swear  but  that  persons  had  told  them  that  there 
were,  or  might  have  been,  five,  and  then  it  was 
added  to  that  that  those  who  were  to  resiit  the 
affirmative  proposition  that  there  were  five,  and  not 
four,  might  have  called  hundreds  of  people  who  did 
see  the  coadi,  and  might  have  proved  tliat  it  had 
five,  and  that  they  were  guilty  of  a  suppression  of 
evidence  by  not  calling  the  people  who  it  was  sug^ 
gested  could  prove  that  there  were  not  five,  and 
therefore  the  court  was  to  be  asked,  upon  a  broad 
and  wide  view,  to  extend  the  ordinary  mle  of  two 
and  two  make  four  into  two  and  two  may  possibly 
make  five-— I  musttreat  anargumentwhich  is  oftpiMe 
of  being  exposed  in  its  absurdity  when  reduced  in 
its  application  to  a  question  of  ordinary  faet,  with 
disregard.    Now,  what  are  the  dry  and  broad  prin<^ 
ciples  applicable  in  point  of  law  to  the  case  ?   I  shall 
presently  state  when  I  come  to  that  portion  of  the 
evidence  upon  whidi  the  greatest  conflict  arises 
those  true  and  broad  inrinciples  of  reasoning  whfdi 
have  been  acted  upon  in  my  experience  now  durinft 
a  somewhat  long  period  by  the  Bench  and  have 
hitherto  been  principles  appealed  to  by  the  Bar. 
The  principle  of  law  is,  and  it  is  a  ray  simple  one, 
that,  for  the  preservation  of  the  purity  and  medom 
of  election,  the  member  returned  shall  be  answer^ 
able,  not  onlv  for  his  own  acts,  but  for  the  aots  of 
his  agenu  whom  he  puts  in  his  place  torapNsent 
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him  in  the  conduct  of  the  election.  It  is  unneces- 
Bury  after  the  InminouB  discasslon  of  that  principle, 
and  especially  one  that  has  lately  appeared,  and 
which  probably  many  of  you  have  read,  by  my 
brother  BUckburn,  to  enliurge  upon  it.  It  will 
be  sufficient  to  discuss  it  with  an  Illustration— an 
illustration  it  is  true  not  inyolving  the  constitutional 
principle  which  makes  the  chief  part  of  the  value  of 
the  rule,  and  which  will  at  once  show  its  good 
sense  and  its  justice.  If  a  race  were  to  take  place 
between  two  vessels  for  a  prize,  and  the  steersman 
aboard  one  of  those  two  vessels  was  to  thwart  his 
opponent  by  declining  to  give  way  to  the  vessel  that 
had  a  right  to  keep  her  wind,  or  if  one  of  the  crew 
hoisted  an  extra  sail  not  allowed  by  the  rules  of  the 
race,  and  the  vessel  aboard  which  that  foul  play  took 
place  was  to  come  in  first,  the  owner  could  not  claim 
the  prize  even  by  showing  that  he  was  away,  that  he 
had  nothing  to  do  with  the  misconduct  of  his 
servants,  or  even  that  he  forbid  them  to  be  guilty 
of  such  misoonduct.  Nor  could  he  mend  his  position 
by  showing  that  if  no  such  misconduct  had  taken 
place  his  vessel  would  nevertheless  have  been 
sure  to  have  come  in  first  It  is  clear,  therefore, 
that  if  Sir  Bobert  Feel  with  his  800  and  more 
majority,  and  Sir  Henry  Bulwer  with  his  much 
lees  majority,  should  appear,  either  of  them,  by 
himself  or  his  agent,  to  have  been  guilty  of 
bribery,  treating,  or  undue  influence  in  the  way 
of  intimidation,  the  election  must  be  declared 
void.  Now  with  respect  to  Sir  Robert  Peel,  it  is 
alleged  that  he  was  guilty  of  bribery.  I  do  not 
quite  understand  the  way  in  which  that  gentleman 
has  been  dealt  with  on  the  i^esent  occasion.  I 
should  imagine  that  if  it  was  intended  seriously  to 
ask  me  to  disbelieve  him  on  hi  j  oath  in  a  part  of  the 
case  to  whieb  I  shall  presently  refer,  that  it  would 
have  been  alleged  that  he  was  guilty  of  perjury, 
and  that  he  would  have  been  treated  in  the 
course  of  the  inquiry,  in  the  remarks  made 
upon  him,  and  in  the  tone  in  which  he  was 
addressed,  as  a  man  who  really  was  believed  to  be 
guilty  of  such  misconduct  by  the  persons  who 
accused  him,  and  I  can  conceive  that  some  of  the 
indignities  of  tone  and  manner,  which  were  addressed 
to  Mr.  Carmichael,  would  have  been  transferred  to 
his  employer.  Sir  Bobert  PeeL  Let  me  proceed, 
however,  to  discuss  the  facts,  upon  which  my  judg- 
ment ought  to  be  founded.  It  is  alleged  that  Sir 
Bobert  Peel  personally  bribed  a  Mrs.  Archer,  the 
wife  of  a  voter,  who  gave  his  vote  at  the  election 
agidnst  Sir  Bobert  Peel's  wishes.  The  bribe  is 
ifleged  to  have  been  paid  upon  the  night  of  the 
nomination.  It  was  dark,  to  be  sure,  and  wet,  just 
a  time  tiiat  a  person  would  choose  for  concealment  of 
an  illegal  act.  Sir  Bobert  Peel  does  not  even  appear 
to  have  given  his  name  until  he  was  pressed  for  it. 
He  took  with  him  a  person  who  did  not  give  his 
name  at  all.  Sir  Bobert  Peel  had  not  even  the 
directness  to  pay  the  money  out  of  his  own  pocket 
or  with  his  own  hand,  but  was  generous  at  the 
expense  of  the  unnamed  individufU  who  went  with 
him,  and  then  and  there  having  committed  the 
act  of  bribery  which  was  wholly  unnecessary  in  his 
interest,  he  went  off  to  the  next  door,  and,  in 
order  to  conceal  the  fact  that  he  had  bribed  Mrs. 
Archer  with  5«.,  he  gave  10s.  to  a  poor  woman  in 
distress,  for  the  purpose  of  taking  her  to  Bir- 
mingham. Let  suspicions  which  have  been  appealed 
to  upon  other  parts  of  the  case,  exercise  themselves 
upon  these  facts,  and  let  them  arrive  at  the  con- 
clusion tiiat  bribery  was  committed  or  that  a  bribe 
was  intended,  and  let  those  suspicions,  having  done 
so  upon  this  part  of  the  case,  remain  subject  to  the 
contempt  of  everybody  who  has  judgment  to  decide 
upon  tbnr  merits.  Take  the  other  side  of  the  case. 
Sir  Robort  Peel  gets  a  list  of  persons  whose  names 
iat,  was  demrable  he  should  have,  he  feeling  anzioos 


because  of  the  introduction  of  the  new  voters  into 
the  constituency,  because  he  had  the  fear  or  the 
anxiety  that  he  might  possibly  find  himself  in  a 
minority.  He  went  at  the  time  when  working  men 
are  usually  canvassed  with  effect,  because  they  are 
away  during  the  day,  and  probably  may  be  found  at 
home  during  the  evening.  We  get  rid  of  one  cir- 
cumstance of  suspicion — ^the  night.  He  finds  a  poor 
woman  about  to  be  confined,  with  several  children, 
in  a  place  which  was  badly  repaired,  one  of  his 
houses,  which  he  would  be  bound  so  far  as  he  could 
by  himself,  or  his  competent  agent,  to  look  after  in 
the  fair  discharge  of  Us  duty  towards  the  tenants 
who  were  under  him.  A  complaint  was  made  by 
that  woman.  She  complained  of  pain  and  distress, 
and  she  mentioned  the  fact  that  she  was  about 
to  be  confined,  and  she  wished  him  to  come  up 
and  see  for  himself  the  state  in  which  the  place 
was.  It  was  raining  at  the  time,  which  would 
add  some  weight  to  her  complaint  that  the 
roof  was  insufficient.  I  believe  that  the  true 
explanation  of  the  variance  between  the  statement 
of  Mrs.  Archer,  and  the  statement  of  Sir  Bobert 
Peel  and  Mr.  Sansom  as  to  the  character  of  her 
complaints,  is  ^lat  she  was  thinking  of  one  thing 
and  they  were  thinking  of  another.  I  do  not 
believe  tiiat  she  intended  to  beg.  I  think  she  in- 
tended to  complain  of  being  in  a  state  of  wretched- 
ness, because  the  covering  of  the  roof  was  insuflft- 
cient ;  but  I  believe  also  that  Sir  Bobert  Peel  and 
Mr.  Sansom  understood  her  in  another  sense,  and 
that  when  she  complained  of  her  want  and  suffering. 
Sir  Bobert  Peel  is  quite  sincere  when  he  says  he 
thought  she  wanted  a  blanket.  He  said  <*I  cannot  give 
you  a  blanket."  Knowing  his  position,  as  a  candidate, 
he  said  '*I  cannot  do  it;*'  and  seeing  one  of  the  children 
looking  wretched,  he  said  **I  wish  I  had  some  money ; 
have  you  Sansom  any  money  you  can  give  to  tins 
poor  woman  or  this  child  ?"  She  says  they  can- 
vassed for  Sir.  Henry  Bulwer.  Sir  Bobert  Peel  and 
Mr.  Sansom  say  they  did  not  I  believe  she  has 
been  talking  it  over  as  a  great  many  other  wit- 
nesses in  de  case,  have  been  talking  over  the 
matter  with  their  neighbours,  till  she  believes  the 
design  imputed  to  Sir  Bobert  Peel  was  really  in  lus 
mind,  and  that  he  did  go  there  to  bribe  her  for  Sir 
Henry  Bulwer.  I  believe  that  she  believes  it.  After 
the  remarks  I  have  made  I  will  not  offer  my  common 
sense  the  insult  of  inquiring  whether  I  believe  it. 
I  will  at  once  say,  I  do  not.  I  think  the  produc- 
tion of  that  evidence  against  Sir  Bobert  Peel  is 
wholly  unwanrantable.  I  think  the  charge  is  as 
groundless,  I  will  say  no  mo^,  as  any  of  so  grave 
a  character  that  ever  was  brought  forward  against 
any  man  in  a  court  of  justice.  Now  I  proceed  to 
discuss  the  question  whether  Sir  Bobert  Feel  by  his 
agent  is  proved  to  have  been  guilty  of  bribery  or 
undue  influence.  Each  of  those  crimes  was  charged 
against  Mr.  CarmichaeL  Had  I  anticipated  when 
Bfr.  Carmichael  was  put  into  the  box,  what  after- 
wards clearly  turned  out  to  be  the  case,  namely, 
that  he  was  no  agent  of  Sir  Bobert  Peel  for  the  pur- 
pose of  the  election,  I  should  have  endeavoured  to 
spare  the  waste  of  public  time  which  unquestionably 
has  taken  place  in  the  long,  pointed,  personal,  angry 
attack  that  was  made  against  this  person,  Mr. 
Carmichael.  I  could  not,  however,  anticipate  that 
until  I  had  heard  the  case.  I  believe  that  in  an 
ordinary  inquiry,  the  petitioners  would  have  been 
advised,  and  would  have  been  compelled  to  act  upon 
that  advice,  that  there  was  no  ground  for  making 
out  that  Mr.  Carmichael  was,  in  a  sense  to  make  Sir 
Bobert  Peel  responsible,  an  agent ;  Mr.  Carmichael 
was  the  land  agent  of  Sir  Bobert  Peel;  he  was 
placed  in  an  xceedingly  disagreeable  position ;  he 
had  to  manage  one  of  the  most  troubleeome  and  dis- 
agreeable of  idl  species  of  property—  property  in  small 
hooses — ^property  of  which  I  speak  sincerely  when 
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I  aay  that  I  would  not  accept  it  a«  a  preaent  from 
Sir  Robert  Peel  at  this  moment  with  the  trouble  and 
certain  annoyance  and  rezation,  and  litigation  which 
would  be  likelj  to  spring  from  it,  and  with  the 
constant  charges  by  persons  who  are  sore  to  take, 
probably  from  some  generous  sympathy,  part  with 
any  poor  people  who  say  that  they  are  oppressed, 
and    form   upon    their    complaints   some   further 
charge   of    cruelty   against    the    landlord.      Mr. 
Carmichael  was  employed  by  Sir  Robert  Peel  to 
manage  that  description  of  property  in  Fazeley  and 
elsewhere.    It   requires,  in    consequence   of    the 
smaUness  of  the  amounts  dealt  with  a  very  metho- 
dical head;   it  requires  a  rigid  exactness  on  the 
part  of   the  agent  in  order  to  do  justice  to  his 
employer,  and  it  requires  great  temper  and  great 
discrimination  in  order  to  be  able  to  bear  with  the 
sorrows  of  those  who  are  really  suffering,  to  whom 
endurance  may  be  fairly  extended,  and  to  detect  the 
practices  and  contriyances  of  those  who  occupy  the 
property  of  others  without  paying  regularly  for  it> 
or  without  using  it  welL    That  is  the  sort  of  task 
which  Mr.  Carmichael  had  to  perform.    It  is  said 
that  in  the  peif  ormanoe  of  that  task  he  took  un- 
fair adrantages  to  an  extent  reprehensible  in  the 
highest  degree  in    morals,   deserving   of   all  the 
yehement  attacks  that  have  been  made  upon  him 
upon    the    supposition  that  his   misconduct   was 
proved,  and  even  of   criminal  treatment,  if  any 
single  portion  of  the  alleged  misconduct  had  been 
established.     One  of   the  cases  which  had  been 
opened  by  the  learned  counsel  for  the  petition  as 
being  of  importance  as  affecting  Mr.  Carmichael 
was  that  of  a  person  I  think  named  Richardson.    It 
is  true  that  this  case  was  treated  lightly  in  the  end, 
and  it  was  put  aside,  as  it  were,  the  counsel  for  the 
petitioners  saying,  '*  We  pay  no  attention  to  Richard- 
son's case ;  there  is  nothing  in  that,  let  us  proceed 
to  the  others."    What  is  the  meaning  of  that  ?    We 
have  a  case  opened  in  which  a  person  is  charged 
with  an  offence  of  the  gravest  magnitude,  coupled 
with  other  offences  of  a  similar  kind,  founded  on 
similar  evidence,  deliberately  brought  forward  at 
the  opening,  and  not  maintained  at  the  reply  -,  then 
it  is  to  be  shufQed  aside,  and  the  attention  of  the 
tribunal  directed  away  from  it.    This  is  one  of  a 
series  of  misstatements  and  exaggerations  of  a  gross 
character  which  the  learned  counsel  for  the  peti- 
tioners was  instructed  (because,  unless  he  was  in- 
structed, he  would  not  have  ventured  to  do  so)  to 
put  forward,  and  which  not  only  has  not  been  sus- 
tained by  the  evidence  which  has  been  produced, 
but,  like  many  other  statements  which  he  was  also 
instructed  to  make,  has  been  negatived  by  the  evi 
dence,  and  then  withdrawn.    But  can  it  be  with- 
drawn   from  a  person   of  impartiality   and  good 
sense  sitting  down  to  judge  whether  this  petition  is 
founded  upon  real  g^unds,  or  whether  it  is  only 
founded  on  suspicion  and  prejudice ;  and  whether 
with  respect  to  Mr.  Carmichael,  what  has  happened 
as  to  him  is  really  not  so  much  an  attack  upon 
Sir  Robert  Peel,  through  the  side  of  Mr.  Carmichael, 
but  an  attack  upon  Mr.  Carmichael  through  the  side 
of  Sir  Robert  Peel  ?    Thus  Richardson  said  that  he 
was  promised,  first  of  all  by  Pearson,  who  was  a 
mere  messenger,  and  whom  he  did  not  know  to 
have  married  his  wife's  mother— a  likely  story— and 
he  (Richardson)  alleges  that  Mr.  Carmichael  bribed 
him  by  stating  that  he  should  have  the  stone  cross 
and  the  osier  bed  if  he  voted  for  Sir  Henry  Bulwer. 
Is  that  true  ?     It  is  admittedly  not ;    but  it  is 
provedly  not,  because  he  challenged  the  presence  of 
Mr.  Shaw  at  one  of  the  conversations,  and  he  is  con- 
tradicted not  only  by  Mr.  Carmichael  but  by  one  of 
the  few  persons  connected  with  the  respondents, 
whom  the  instructions  of  the  learned  counsel  allowed 
of  his  admitting  to  be  a  respectable  man.  The  rest  of 
the  evidence  affecting  Mr.  Carmichael  points  to  the 


exercise  of  undue  influeooe.  Has  that  been  established 
by  the  evidence  ?  I  agree  that  (I  think  the  word  '<  in- 
famy" was  the  word  used)  the  infamy  which  attaches 
to  those  who  grind  the  faces  of  the  poor  would 
justly  attach  to  Mr.  Carmichael,  and  in  some  sense  to 
the  gentleman  who  would  in  that  case  have  had  the 
misfortune  of  employing  him.  What  is  the  evidence  ? 
Let  me  first  take  the  case  of  the  twenty-one  houses, 
without  which  I  presume  this  charge  would  never 
have  been  advanced.  The  case  of  the  twenty-one 
houses  was  this :  Mr.  Tolson  held  these  houses  as  a 
weekly  tenant  under  Sir  Robert  PeeL  Sir  Robert 
Peel,  who  appears  to  have  gained  some  knowledge 
of  the  effect  of  the  system  of  middle  men,  was 
desirous  to  get  rid  of  Mr.  Tolson,  a  gentleman 
apparently  of  the  highest  respectability,  and  whose 
conduct  in  the  course  of  the  election  has  done  him 
credit.  He  was  desirous  to  get  rid  of  him,  not 
because  he  voted  for  Mr.  John  Peel,  but  because  he 
was  a  middle  man  between  Sir  Robert  Peel  and  the 
immediate  occupiers  of  the  place.  Is  that  true  ? 
It  looked  not  so  until  the  evidence  of  Mr.  Carmichael 
came,  but  Mr.  Carmichael  went  through  a  series  of 
statements,  all  admitting  of  being  checked  and  con- 
tradicted, and  to  which  no  cross-examination  was 
addressed,  proving  that  the  dealing  with  the  twenty- 
one  houses  was  not  for  the  purpose  of  the  election, 
but  that  it  was  a  dealing  forming  part  of  a  large 
arrangement  for  the  redistribution  of  Sir  Robert 
Peel's  property  of  a  sinular  kind,  and  that,  taken  as 
a  whole,  that  redistribution  was  not  fairly  charge- 
able with  the  favouritism  which  was  attributed  in 
respect  of  the  twenty-one.  Moreover,  witness  after 
witness  connected  with  those  twenty-one  houses  being 
examined,  proved  no  Uireat  whatever  on  the  part  cxf 
Mr.  Carmichael.  Mr.  Tolson,  the  immediate  tenant  of 
Sir  R.  Peel,  proved  no  threat  from  Mr.  Carmichael 
to  interfere  wiUi  him,  and  no  attempt  to  make  him 
interfere  with  his  tenants ;  and  Mr.  Carmichael,  the 
deep  designing  man  that  he  is  described,  not  having 
made  use  of  any  threats  before  the  election  to  those 
tenants — did  what  ?  It  is  said  he  communicated  to 
other  persons,  from  whom  the  intelligence  would  be 
sure  to  spread  like  wildfire  to  those  tenants,  that 
they  would  be  turned  out  if  they  did  not  vote  for 
Sir  Henry  Bulwer.  Not  one  single  witness  of  those 
who  were  called  from  the  twenty-one  houses  was 
asked  whether  he  had  heard  anything  of  what  is 
alleged  to  have  been  said  to  the  Tittertons,  and  the 
Pallets,  and  the  Clerks.  I  leave  out  Walker,  because 
in  his  case  there  was  no  threat  pretended  whatever, 
and  there  was  no  notice  whatever  given  to  him 
until  after  the  election.  I  am  rather  pleased  by  the 
introduction  upon  that  subject.  I  am  rather  pleased 
with  the  notion  that  it  would  be  sure,  if  it  had  taken 
place,  to  spread  like  wildfire,  and  especially  to  spread 
like  wildfire  amongst  the  neighbours,  and  in  this 
class,  and  I  have  b^n  endeavouring  to  consider  that 
in  the  just  conclusion,  and  the  use  to  make  of  that 
suggestion,  and  I  cannot  help  thinking  that  it  is 
this.  If  those  threats  were  made  they  would  have 
spread  like  wildfire,  and  that  would  have  been  heard 
by  one  or  two  of  the  twenty-one  people  who  were 
evicted  upon  Tolson's  property.  On  the  other 
hand,  if  those  threats  did  not  spread  like  wildfire, 
and  did  not  spread  at  all,  and  did  not  come  to 
the  knowledge  of  any  one  of  those  twenty- 
one  people,  very  likely  they  were  threats  which 
had  been  worked  up  in  the  fancies  of  those  who  said 
they  were  made  to  them  since  the  election,  and  did 
not  exist  before,  or  they  would  have  been  commu- 
nicated. The  latter  does  appear  to  me  to  be  in 
point  of  reasoning  a  sounder  process  than  the  former. 
There  is  another  remark  to  be  made  with  respect  to 
those  twenty-one  houses.  Again,  the  designing 
Mr.  Carmichael  having  plotted  the  intimidation 
which  was  to  spread  from  the  one  or  two  or  three  to 
whom  it  was  made  to  the  twenty-one  to  whom  it 
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waa  not  made,  having  plotted  that  for  the  purpoee 
of  getting  in  Sir  Henry  Bulwer,  having  suooeeded 
in  getting  in  his  candidate,  Sir  Henry  Bulwer,  by 
means  of  this  and  other  arts  which  at  another  part 
of  the  case  I  was  called  upon  to  imagine  existed, 
suddenly  took  it  into  his  head  lo  destroy  the  effects 
of  the  plot  which  he  had  hatched  and  which  he  had 
accomplished ;  because  whilst  a  petition  must  have 
been  suspected  aod  was  possibly,  and  I  have  no 
doubt  was,  expected  upon  the  80th  Nov.,  a  wedc 
and  more  before  the  time  for  piesentiog  the  petition 
eacpiied,  and  when,  to  take  the  couree  he  did  would 
add  colour,  if  not,  as  it  is  said  foundation,  to  the 
petitioner's  case,  he  proceeded  to  give  his  notice  of 
the  80th  Nov.  to  Mr.  Tol^on.  Why  I  must  not  only 
hold  Mr.  C^nnichael  to  be  an  oppressor  as  he  is 
called,  I  must  not  only  hold  him  to  be  a  knave  in 
vespect  of  Sir  Henry  Bulwer,  and  an  oppressor  in 
respect  of  theee  people,  but  I  must  also  come  to  the 
oonclufioB  that  no  is  a  fool.  I  cannot  do  that.  I 
believe  that  the  ohavge  against  Mv.  Carmichael  in 
respect  tji  these  tweotv-one  houses  explained  by  the 
evidence,  the  details  of  which  it  would  be  wearisome 
to  go  over,  but  from  which  I  have  drawn  the  conclu 
sion  I  have  akreac^  stated,  is  as  groundless  almost 
as  the  charge  ef  bribery  agaiAst  Sir  Bobert  PeeL 
I  say  almost,  because  it  may  be  that  the  petitioners 
honestly  believe  that;  but  I  cannot  think  they 
honestly  believed  that  any  judge  would  come  to  the 
oondnsion  of  the  truth  of  the  other.  How  I  come 
to  the  cases  in  which  speclAo  evidence  is  said  to 
have  been  given  in  the  case  of  Titterton,  James 
Failett,  Alfred  Walker,  and  James  Clark,  con- 
firmed as  it  is  alleged  by  hie  wife  Mrs.  Clark. 
[Having  dealt  with  these,  he  said] :  Nov  I  will  make 
a  remark,  and  I  dismiss  this  case  with  it;  Mr. 
Carmichael  was  the  land  agent  of  Sir  Bob^t  Peel. 
Sir  Bobert  Feel  and  Mr.  Carmichael  haye  both 
stated  that  he  was  forbidden  to  interfere  in  election 
matters,  and  that  he  did  not  interfere  in  election 
matters  for  Sir  Bobert  Peel.  It  is  alleged  that 
he  interfered  for  Sir  Henry  Bulwer;  and  it  is 
alleged  that  he  did  so,  Sir  Bobert  Peel  looking  on, 
and  therefore  that  he  bound  them  both.  Glancing 
at  the  petition,  I  find  that  that  was  not  the  view 
which  could  hare  been  entertained  in  respect  to 
this  matter  by  those  who  advised  the  petitioners, 
because  there  Is  no  charge  whatever  in  the 
petition  of  intimidation  against  Sir  Henry  Bulwer, 
either  directly  or  through  an  agent  The  intimi- 
dation was  charged  against  Sir  Bobert  Peel  only. 
The  intimidation  suggested  is  an  intimidation  which 
would  affect  Mr.  Carmichael,  and  Sir  Henry  Bulwer 
through  him  if  Mr.  Carmichael  were  his  agent ;  but 
Mr.  Carmichael  was  not  an  agent  for  Sir  Henry 
Bulwer.  He  was  a  land  agent  and  not  an  election 
agent  for  Sir  Bobert  Peel,  and  I  might  have  contented 
myself,  in  point  of  law,  by  stating  these  latter  facts, 
which  clearly  show  that  the  whole  of  the  evidence 
introduced  with  respect  to  Mr.  Carmichael  was 
irrelevant,  and  could  not  have  arrived,  in  any 
view  of  the  case,  however  unfavourable  to  him, 
at  any  useful  end  for  the  petitioners.  Now  I 
proceed  to  consider  the  next  topic;  and  this  is 
one  in  respect  of  which  it  has  been  said  that  the 
case  of  Sir  Bobert  Peel  and  the  case  of  Sir  Henry 
Bulwer  are  especially  identical.  It  was  sought  to 
be  made  out  they  were  identical  from  the  beginning. 
It  was  said  that  at  all  events  they  were  identical,  and 
to  some  extent  they  were  after  the  4th  Nov.,  or  per- 
haps after  the  26th  Oct.,  when  Sir  Bobert  Peel  appears 
to  have  commenced  to  take  active  measures  for  the 
purpose  of  securing  the  interests  of  the  new  voters. 
I  shall  shortly  dismiss  that  subject.  I  must  make 
some  remarks  upon  it,  because,  notwithstanding  the 
failure  of  proof,  which  was  singularly  obvious  so 
any  observant  mind  in  the  course  of  the  case,  it  was 
insisted  u^n,  in  the  rtply  at  least,  as  strongly  as  any 


of  the  other  topics  which  have  been  urged  upon  lh« 
court,  that  there  was  a  joint  action  on  the  part  of  Sir 
Bobert  Peel  and  Sir  Heory  Bulwer.  Let  ua  take 
the  measure  of  the  evidence  to  establish  it.  They 
proceeded  jointly,  they  were  jointly  represented  at 
the  registration.  True,  everybody  knows  the  im- 
portance of  attending  to  the  register,  and  every- 
body ^so  knows  the  importance  of  combuoing  at 
the  registration  the  forces  of  those  who  represent 
one  side  in  polities  likely  to  be  affected  by  the 
result;  and  I  have  no  doubt  from  the  notice 
that  has  been  produced  and  also  from  the  pro- 
bability of  the  thing,  that  Sir  Bobert  Peel  and 
Sir  Henry  Bulwer  anticipating  the  contest  which  waa 
to  take  place,  Sir  Bobert  Peel,  wishing  well  to 
Sir  Henry  Bulwer,  from  beginning  to  end  being 
satisfied  with  his  coming  forward,  and  desiring  that 
he  should  be  returned  with  him,  but  not  at  hia  ex- 
pense, did  unite  with  him  in  taking  care  that  the 
register  was  properly  framed,  and  their  intereats 
attended  to.  That  registration  would  take  place 
about  September.  September  went  by,  then  October* 
and  then  November.  In  the  course  of  that  period 
these  gentlemen  appeared  to  have  pursued  different 
courses.  Sir  Bobert  Peel  did  not  employ  a&y  person 
to  come  down  from  lA>ndon  and  make  speeches  and 
ii^uiriee  on  bis  behalf.  Sir  Henry  Bulwer  employed 
a  gentleman  named  Haley;  Sir  Bobert  Feel  did 
not  employ  Mr.  Shaw  hefore  Nov.  4.  Sir  Bobert 
Peel  did  employ  Mr.  Neville,  in  whose  room  Mr. 
Shaw  succeeded  on  the  4th  Nov.  Sir  Henry  Bulwer 
did  employ  Mr.  Shaw  early  in  August ;  I  think  the 
first  week  in  August,  and  Sir  Heury  Bulwer  did 
not  employ  Mr,  Nevillev  There  was  no  person  who 
could  be  suggested  as  having  been  employed  by  Sir 
Bobert  PeeL  It  has  been  denied  by  Sir  Bobert 
Peel;  he  was  not  cross-examined  upon  this  pointy 
though  charges  were  made  against  him  upon  others. 
There  was  no  person  appointed  by  Sir  Bobert  Feel 
to  represent  hun,  except  Mr.  Neville  up  to  Nov.  4. 
Baraclough  was  appointed  to  represent,  in  a  capad^ 
which  X  must  deal  with  presently.  Sir  Henry 
Bulwer.  Soon  after,  and  before  Mr.  Shaw  was 
appointed,  Mr.  Haley  came  down.  Witness  after 
witness  asserted  that  meetings  were  held  pre- 
vious to  that  4th  Nov.,  at  which  these  candidates 
unquestionably  had  the  same  agent,  Mr.  Shaw.  I 
decline  to  call  him  a  common  agent  for  the  present; 
witness  after  witness  was  called,  who  said  he  was 
present  at  meetings  that  were  held  in  favour  of  Sir 
Bobert  Peel  and  Sir  Henry  Bulwer.  Is  that  true? 
Certainly  not.  They  were  people  who  acted  upon 
mere  rumour ;  they  were  people  who  in  that  respect 
gave  evidence  which  is  unquestionably  exaggerated. 
Meetings  were  held  up  to  a  certain  point,  and  I 
take  it  up  to  the  first  meeting  that  Sir  Bobert  Peel 
attended,  which  I  think  was  certainly  not  earUer 
than  the  26th  Oct.,  meetings  were  held  in  the 
interest  of  Sir  Henry  Bulwer,  and  local  committees 
were  formed  to  get  in  Sir  Henry  Bulwer.  Bara- 
clough, the  person  appointed  for  &  Henry  Bulwer, 
went  round ;  he  was  not  seen  by  Sir  Bobert  Peel. 
Those  witnesses  are  therefore  mistaken ;  they  speak 
in  that  respect  upon  rumour  or  belief,  and  the  evi- 
dence they  give,  instead  of  establishing  a  joint 
action  with  Sir  Bobert  Peel  against  the  clear  tes- 
timony of  the  leading  facts  to  which  I  have  referred, 
rather  shows  that  their  evidence  ought  to  be 
scrupulously  criticised  in  other  points  of  view. 
There  was  a  reason  why  Sir  Bobert  Peel  did 
not  join  with  Sir  Henry  Bulwer.  He  was  him- 
self sure  of  success.  He  did  become  anxious,  and 
he  did  become  alarmed,  shortly  before  the  poll: 
and  why  ?  I  could  easily  imagine,  as  was  suggested 
in  the  course  of  the  case,  and  some  people  even 
thought  that  Sir  Henry  Bulwer  might  come  in  first. 
I  could  quite  understand  that,  although  Sir  Bobert 
Peel  ma^  have  thought  he  would  come  in  as  the 
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fBTourito  if  xio  foreign  hone  were  brought  into  the 
oouree^  Sir  Henry  Bulwer  might  poMibly  get  the 
adyantage  of  him  amongst  the  new  voters  in  oonse- 
qaenoe  of  the  organised  system  which  certainly  was 
resorted  to  to  get  in  the  new  voters  in  the  country 
districts  for  Sir  Henry  Bulwer.  That  explains  what 
appears  strange  at  first,  and  was  commented  on  as 
strange  and  almost  incredible  in  the  evidence  of  Sir 
Bobert  PeeL  He  had  a  reason  for  getting  anxious, 
and  when  he  got  anxious  he  then  proceeded  to  do 
to  some  extent  what  Sir  Henry  Bulwer  had  been 
doing  before,  and  what,  so  far  as  I  can  judge  from 
the  accounts,  Mr.  John  Peel  did  not  resort  to,  or 
resorted  to  mure  sparingly  than  either  of  them. 
Baradougb  was  employed  by  Sir  Henry  Bulwer 
Why  Sir  Henry  Bulwer  should  have  selected  Bara- 
cloagh,  if  he  wa«  the  person  who  selected  him  as 
his  agent)  it  is  difficult  to  divine.  I  suppose  that 
Sir  Henry  Bulwer  coming  here  unknown  anticipated 
that  it  would  be  necessary  to  resort  to  the  system 
to  which  I  have  referred,  and  to  introduce  himself 
at  various  rooms  throughout  the  district  (other 
roouM  than  those  of  public-houses  if  he  coula  find 
them,  which  he  tried  to  do,  but  in  most  instances 
failed  to  find)  the  large  rooms  which  are  usually  to 
be  found  at  public-houses,  only  in  the  sort  of 
neighbourhood  in  which  Sir  Henry  Bulwer  spoke ; 
and  I  suppose  that  Baraclougl^  being  a  person 
who  himself  kept  a  house  of  the  description  in 
which  it  might  be  necessary  to  hold  meetings, 
was  recommended  to  Sir  Henry  Bulwer  by  some- 
body else»  and  that  it  was  not  upon  the  principle  of 
cpposites  coalescing  to  which  at  first  Sir  Henry 
Bulwer,  being  rather  a  man  of  books  than  of  the 
world,  I  feel  inclined  to  impute  it  that  Bara- 
clough  and  Sir  Henry  Bulwer  found  themselves 
in  company.  Baraclough  was  not  engaged  by  Sir 
Bobert  Peel,  and  Baraclough  does  not  appear  to 
have  come  into  contact  with  Sir  Robert  Feel  till 
after  the  election,  and  if  the  circumstance  of 
Baraclough  applying  to  Sir  Bobert  Peel  for  the 
money  to  pay  the  130  men,  and  Sir  Bobert  Peel 
oomplying  with  his  application  had  not  been  intro- 
duced in  evidence,  I  should  have  said  there  was  no 
case  against  Sir  Bobert  Peel  to  establish  the  affir- 
mative of  Baraclough  representing  him  as  agent. 
I  must  deal  with  that  piece  of  evidence  as  it  has 
presented  itself.  Baraclough  was  stated  in  the 
opening  to  be  an  agent  of  Sir  Bobert  Peel  in 
carrying  out  the  joint  system  of  destroying  the 
independence  of  the  borough.  I  wish  to  put  it 
in  the  mildest  form  ;  perhaps  I  do  not  put  it  in  the 
exact  language;  I  am  sure  I  do  not  put  it  in 
any  language  stronger  than  that  in  which  it  was 
asserted,  which  assertion  has  not  been  proved.  He 
was  first  alleged  to  be  the  agent  of  Sir  Robert  Peel, 
in  consequence  of  association  between  that  gentle- 
man and  Sir  Henry  Bulwer.  Upon  that  the  evi- 
dence has  wholly  failed.  Followini;  out  the  track 
in  which  X  commenced,  by  endeavouring  to  illus- 
trate the  law  of  agency,  I  think  I  may  say 
(I  am  bound  to  speak  clearly,  and  I  will  do  so 
if  I  can)  that  Sir  Robert  Peel  and  Sir  Henry 
Bulwer  were  no  more  answerable  for  the  acts  of 
their  respective  agents  in  the  position  of  Bara- 
clough as  regards  Sir  Henry  Bulwer,  than,  if 
they  were  sailing  in  their  respective  vessels  in 
company  or  under  convoy,  each  would  be  answer- 
able for  the  damage  that  was  done  by  a  collision 
occasioned  by  the  negligence  of  the  crew  aboard 
the  other.  That  is  the  broad  principle  of  law.  I 
shall  endeavour  to  act  upon  the  broad  principles 
of  law,  which  justly  apply  to  the  facts  which  have 
been  proved  before  me.  It  is  a  broad  principle 
of  law  that  no  man  should  be  answerable  for  Uie 
act  of  another,  except  to  the  extent  of  the  autho- 
rity he  has  given  him,  or  that  he  has  allowed  him 
to  assume,  or  in  respect  of  liabilities  attadied  by 


the  policy  of  the  law  to  certain  agencies  in  which 
it  is  thought  well,  for  the  benefit  of  the  public,  that 
the  agent  should  be  considered  to  represent   his 
principal,  whether  he  has  actual  authority  from 
liim  or   not,  provided    only  he   has    an  appoint- 
ment as  an  a^ent.    The  rule  applies,  and  none 
of   the  exceptions,    to    the  present   case.    What 
was   the    effect    of    what    took    place    between 
Baraclough  and  Sir  Robert  Peel  ?    It  is  said  in  reply 
that  that  made  Baraclough  the  agent  of  Sir  Robert 
Peel  by  adoption.    Well  I  can  conceive  that  a  man 
may  be  made  the  agent  of  another  by  adoptiqo.    11  y 
for  instance,  Sir  Robert  Feel  were  to  adopt  the  act 
of  Mr.  Carmichael  in  distraining  for  double  rent  on 
those  two  occasions  on  which  that  remedy  was 
resorted    to,  knowing  what  was  done,  he  would 
become  liable,  even  though  he  had  not  authorised  it 
at  the  time,  because  it  was  an  act  which  was  done 
in  his  name,  tha  character  of  which  he  was  aware 
of  at  the  time  of  the  ratification.    I  put  that  by 
way  of  illustration,  because  with  respect  to  those 
distresses,  they  do  not  fall  within  my  province  to 
decide  upon,  as  they  are  under  the  consideration  of 
another  tribunal  before  which   I   have  no  doubt 
justice  has  been  done,  and  if  a  mistake  has  been 
made  in  point  of  law  in  resorting  to  double  distress, 
which  is  not  permitted  by  law  in   respect  of  an 
adverse  holding  over  by  the  tenant,  the  tenant  will 
recover,  and  I  heartily  wish  he  may  recover,  and 
with  damages.    I  refer  to  it  as  an  illustration  of  the 
law  of  agency  by  which  a  man  may  become  answer- 
able for  the  act  of  his  agent,  the  act  of  a  person  who 
was  not  his  agent  at  Uie  time,  but  who  has  done 
something  in  his  name  which  he  afterwards  thinks 
proper  to  adopt     The  rule  is  plain  that  a  rati- 
fication after  the  act  is  equivalent  to  an  authority 
given  at  the  time.     The   rule  is    also   plain   as 
limited    to    the   case    in    which    the   principal, 
the  person  sought  to  be  made  liable  as  principal, 
is  acquainted  with  the  character  of  the  act  at  the 
time  when  he  ratifies.    Sir  Robert  Feel,  in  con- 
senting tiiat  the  men  employed    by  Baraclough 
should    be   paid,    and    paid    out   of   his    money, 
would  be  a  sufficient  adoption  of  the  act,  provided 
Sir  Robert  Peel  at  the  time,  was  acquainted  with 
the  character  of  the  act.    He  swears  himself  that 
he  was  not.    He  had  employed  not  Baraclough,  but 
Mr.  Shaw  his  agent,  who  was  also  agent  for  Sir  Henry 
Bulwer.    Baraclough,  acting  for  Sir  Henry  Bulwer, 
complained  of  the  hostile  feeling  against  him,  and 
desired  to  be  protected  against  an  anticipated  atuck. 
Mr.  Shaw  and  Mr.  Baraclough  described  that  as  being 
a  statement  that  a  few  men  would  be  required.    I 
think  the  authority  given  by  Mr.  Shaw  to  them  was 
abused  to  a  very  gross  extent  by  Baraclough  in 
getting  the  130  men,  but  I  believe  that  Mr.  Shaw 
was  as  astonished  as  a  man  could  be  when  he 
learnt  that   abuse    after    the   election  was  over. 
I  am   satisfied    that    Sir    Robert   Feel    did    not 
know  of   it     He  says  he  did  not.      Mr.  Shaw 
stated  that  he  gave  express  directions  not  to  employ 
voters.    Sir  I&>bert  Peel   says  that  he  gave  the 
authority  in  a  few  words  under  the  supposition  that 
the  men  had  been  emplyed,  and  without  knowing 
anything  of  the  details  and  without  knowing  that 
voters  had  been  employed.    Mr.  Carmichael,  who 
made  the  payment  on  the  part  of  Sir  Robert  Peel, 
expressed  that  which  I  presume  Mr.  Shaw  also  felt, 
astonishment  when  he  was  informed  by  Baraclough 
that  Sir  Robert  Peel  had  authorised  the  payment  of 
the  130  men  for  his  protection  and  the  protection  of 
the  voters  in  the  course  of  the  election.  But  Mr.  Car- 
michael paid  because  he  was  satisfied  that  Baraclough 
had  the  authority  of  Sir  Robert  Peel .  Mr.  Carmichi^l 
states  that  he  did  not  know  that  there  were  any 
voters  amongst  them.    The  conclusion  therefore  is 
clear,  not  only  upon   the  evidence  given  by  Sir 
RobeSrt  Feel,  but  also  looking  at  the  support  which 
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that  evidence  has  received  from  the  circumstances 
to  which  I  have  referred,  that  Sir  Bohert  Peel  was 
not  acquainted  with  the  illegality  of  the  act  of 
Baraclough,  if  it  was  illegal,  at  the  time  when  he 
did  the  act,  which  would,  if  he  were  so  acquainted, 
have  amounted  to  a  ratification,  and  that  his  case 
therefore  does  not  fall  within  the  rule  of  agency  by 
adoption.    So  much  for  the  opening  of  a  partner- 
ship in  the  shape  of  an  association  between  those 
gentlemen  as  it  were  to  coerce  or  cajole  this  con- 
stituency into  adopting  the  nominee  of  Sir  Robert 
Peel.  So  much  for  the  alleged  agency  of  Baraclough 
by  adoption.    I  need  hardly  say  to  those  who  have 
attended  to  the  remarks  which  it  has  been  my  duty 
to  make  in  disposing  of  this  most  important  case — 
I  need  hardly  say  to  those  who  have  followed  with 
intelligence    those    remarks — ^that    this    disposes 
mostly,  if  not  altogether,  of  the  case  as  regards  Sir 
Bobert  Peel.    I  proceed   to  consider  the  case  as 
affecting  Sir  Henry  Bnlwer,  and  with  respect  tx) 
that  I  think  it  is  not  improper,  to  say  that  I  believe 
that  but  for  the  existence  of  this  case  and  the 
evidence  which  has  been  offered  in  support  of  it.  Sir 
Bobert  Peel  never  would  and  never  could  have  been 
subjected  to  the  ordeal  through  which  he  is  called 
upon  to  pass  upon  this  occasion.    Every  assertion 
throughout  the  case  hoM  been,  not  that  Sir  Bobert 
Peel  got  in  by  an  unfair  advantage  over  Mr.  John 
Peel,    but    that    Sir    Bobert    Peel,   being    sure 
to  get   in   by   an   overwhelming    majority,    was 
determined  to  get  in  some  other  person  who  was 
to  be  his  nominee,  and  who,  if  that  means  anything, 
was  to  be  his  creature,  to  be  under  his  influence, 
and  to  do  his  bidding.    I  have  not  the  honour  of 
Sir  Henry  Bulwer's  acquaintance ;  those  who  know 
him  will  be  able  to  say  how  probable  that  may  be. 
I  have  no  sufficient  knowledge  of  his  character  to 
be  able,  if  it  would  be  pertinent,  to  pronounce  any 
judgment  upon  it— suffice  it  to  say,  that  any  such 
case,    however    vehemently   it   may   have    been 
asserted  upon  expected  evidence,  which  has  wholly 
failed,  and  persisted  in,  notwithstanding  that  failure, 
is  not  such  as  to  satisfy  any  candid,  or  impartial,  or 
rational  mind.    As  for  Sir  Henry  Bulwer,  his  case 
may  be  divided  into  heads.    First,  as  affecting  the 
employment  of  the  130  men,  who  were  employeid  by 
Baraclough  on  the  day  of  the  election.    It  appears 
that  either  the  day  before  the  nomination,  or  the 
day  of  the  nomination ;  I  think  it  must  have  been 
the   day  of    the  nomination,   because   that   was 
Monday,   if  I  recollect  rightly — ^there  had   been 
collisions,  and  there  had  been  assaults,  or  what 
were   called   assaults,    which  were  taken    before 
the     magistrates,    and    which     they    appear,     I 
think,  to  have  disposed  of  by  telling  the  parties 
on  both  sides  to  go  about  their  business,  and  to 
conduct  themselves  as   peaceable  people  for  the 
future.    But  there  was,  or  was  alleged  to  be  ex* 
pected,  a  force  at  the  election  in  respect  of  which 
Baraclough  asked  to  have  some  men  to  protect  him 
and  to  protect  the  voters.    Now  I  must  deal  with 
this  first  in  point  of  law  and  afterwards  in  point  of 
fact.    It  is  not  illegal  to  employ  persons  to  prevent 
a  breach  of  the  peace.     It  is  a  most  dangerous 
practice,  and  one  that  ought  never  to  be  resorted  to. 
Even  if  the  three  policemen  only,   who  at  first 
appeared  to  have  been  the  only  persons  upon  the 
scene  had  been  present,  gpreat  blame  would  have 
attached  to  the  authorities  which  I  should  express 
in  delivering  my  judgment ;  and  great  blame  would 
attach  to  the  candidates  who  sought  to  supplement 
the  law  by  engaging  a  force  so  large  upon  either 
side  that  a  similar  force  was  engaged  upon  the  other, 
and  collisions  were  almost  sure  to  take  place,  and 
the  peace  almost  sure  to  be  broken  in  consequence 
of  the  awkward  means  which  had  been  adopted  to 
preserve  it.    Bat  there  would  certainly  be  nothing 
illegal  in  employing  persons  who  were  not  voters. 


I  think  it  would  have  thrown  a  suspicion  upon  the 
character  of  the  election — it  would  have  thrown  a 
suspicion  as  to  the  employment,  and  even  now,  to  a 
certain  extent,  throws  a  strong  suspicion  upon  the 
character  of  the  election,  so  far  as  Hie  conduct  of 
one  of  the  parties  engaged  in  it  was  concerned,  even 
if  there  has  not  been  a  single  voter  amongst  them. 
And  I  must,  in  stating  that  it  would  not  have  been 
illegal,  say  that  for  the  misconduct  of  every  one  of 
those  men  employed  in  that  capacity  any  person 
who  presumed  to  appoint  for  himself  a  number  of 
persons  whom  he  called  private  police,  or  by  what- 
ever other  name  he  might  designate  them,  would  be 
answerable  as  their  master,  they  being  his  servants. 
Possibly  this  may  tend  to  deter  any  person  of  sub- 
stance from  resorting  to  such  an  expedient  for  the 
future.  Happily  the  question  of  actionable  liability 
has  not  arisen,  because  these,  and  whatever  other 
persons  may  have  been  employed  by  other  candi- 
aates,  if  any,  turned  out  to  be  peaceful  and  more 
quiet  constables,  and  with  the  exception  of  one  of 
tiiem  getting  his  head  broken,  no  great  harm  ap- 
pears to  have  resulted  from  their  emj^oyment.  It 
is  in  respect  of  there  having  been  voters  amongst 
them  that  the  difficulty  arises.  The  law  with  re- 
spect to  the  employment  of  voters  has  been  dia- 
cussed  in  a  great  variety  of  cases  which  have  oome 
before  election  committees.  I  think  it  right,  as  this 
is  the  first  case  in  which  I  have  had  to  decide  upon 
such  a  question  as  is  raised  here,  to  refer  to  the 
decisions  by  name  in  order  that  those  who  may  hare 
to  deal  with  the  amendment  of  the  law,  if  any 
amendment  of  it  is  to  follow  as  the  result  of  these 
inquiries,  may  be  informed  of  what  has  taken  place, 
and  what  is  likely  to  be  the  view  of  those  who 
sit  here.  The  cases  in  which  the  employment  of 
voters  has  been  considered  are  the  T/eieester  case,  in 
I  Pow.  Bod.  &  Dew.  p.  178,  where  the  jninciple  laid 
down  by  the  committee  was,  that  the  colourable 
employment  of  voters  under  the  pretext  of  giving 
them  wages  for  services  which  were  not  rendered, 
was  and  is  bribery ;  that  the  colourable  employment 
of  voters  for  the  purpose  of  inducing  them  or  enticing 
them  to  give  their  votes  to  the  candidate  whoemploys 
them  is  bribery.  The  next  case  on  that  side  of  the 
question  is  that  of  Oxford^  in  Wolf.  &  Dew. 
109,  which  took  place  in  1857,  and  the  UuU  case,  in 
Wolf.  &  Brist.  87,  which  took  place  in  1859.  On 
the  other  hand,  there  is  a  list  of  cases  in  which 
committees  have  refused  to  come  to  the  condnsion 
that  the  employment  was  colourable  upon  various 
g^unds,  in  some  of  which  the  services,  though  not 
rendered,  were  expected  by  the  candidate  or  his 
agent  to  be  rendered,  and  the  intention  to  bribe  was 
negatived  by  the  circumstance  that,  though  no 
service  was  rendered  by  the  misconduct  of  the 
voters  employed,  service  was  contemplated  by  the 
candidate  or  his  agent,  and  so  the  intention  to 
employ  by  way  of  brib^  as  a  colour  and  a  cloak 
for  it  was  negatived,  lue  cases  having  that  ten- 
dency are,  first,  the  Cambridge  case,  in  Wolf.  &  Dew, 
28  and  41,  which  took  place  in  the  year  1858,  and 
which  is  remarkable  amongst  the  cases  before  modem 
election  committees  by  reason  of  the  judgment  pro- 
nounced by  the  then  member  for  the  county  of  Cork, 
Mr.  Deasy,  now  one  of  the  Barons  of  the  Exchequer, 
in  Ireland,  a  gentleman  of  the  highest  business  capa- 
city and  the  soundest  knowledge  of  law,  and  in 
that  case  he  pointed  out  the  reasons  (which  are 
more  or  less  applicable  to  the  employment  of 
the  voters  here)  for  holding  a  decision  of  the 
committee  of  the  Leicester  case  (which,  however,  it 
recognised),  adverse  to  the  case  of  the  sitting 
member.  There  is  then  the  case  of  Lambetk,  in 
Wolf.  &  Dew,  129,  where  the  committee  also  had 
the  advantage  of  being  presided  over  by  a  gentleman 
of  great  experience  and  acknowledged  worth, 
.resDected  b    pver^  member  of  the  Profession  who 
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ha8  had  the  happiness  to  form  his  acquaintance,  and 
singolarly  sound  in  his  views  both  of  business  and 
of  law.  That  gentleman  was  Mr.  Robert  Ingham, 
the  member  for  South  Shields.  There  the  committee 
had  to  perform  a  very  delicate  task,  because  in  the 
borough  of  Lambeth,  to  which  their  decision 
applied,  there  was  adopted  an  organised  system  of 
local  committees  and  paid  canvassers.  Treating 
was  charged,  but  was  not  proved;  the  bribery 
which  it  was  sought  to  put  in  its  place,  consisted 
in  the  payments  of  members  of  the  committees, 
Toters  who  were  selected  as  paid  canvassers  in 
the  borough.  Some  of  the  small  tradesmen  gave 
their  services  gratuitously,  other  voters  were  em- 
ployed who  would  not  give  their  services  gra- 
tuitously, and  received  various  sums  which  it 
was  alleged  were  bribes,  their  services  being 
colourable.  The  committee  decided  that  that 
system  of  organised  canvassing,  whatever  abuses 
it  might  lead  to,  and  they  are  many,  though 
accompanied  by  the  payment  of  the  canvassers, 
which  might  be  bribery,  was  under  the  circum- 
stances legitimate  and  did  not  defeat  the  election 
though  payments  were  made  to  the  voters  who 
were  employed  in  the  course  of  the  system.  I  refer 
particularly  to  those  latter  cases,  because  of  the 
importance  which  attaches  to  them  for  the  reasons 
I  have  stated.  Then  there  is  the  case  of  Pretton, 
Wolf.  &  Brist  76,  in  the  year  1869,  where  the  com- 
mittee had  again  to  consider  the  subject  of  paid 
canvassers,  and  though  they  reported  to  the  House 
that  the  system  of  paid  canvassers  was,  as  it  un- 
questionably in  my  mind  is,  objectionable,  yet  they 
declined,  as  in  the  Lambeth  case,  to  set  aside  the 
election  on  the  ground  of  the  system  having  been 
resorted  to.  These  cases  throw  cross  lights  upon 
the  question  of  the  employment  of  the  130  men,  and 
also  upon  the  case  of  treating ;  because,  substituting 
treating  for  bribery,  and  bearing  in  mind  that  the 
Parliamentary  Elections  Act  1868  directs  that  the 
judge  sitting  here  shall  act  upon  the  principles 
upon  which  election  committees  acted,  where  he 
has  no  light  from  the  rules  which  his  own 
professional  experience  supplies  him  with,  those 
cases  throw  light  upon  Uie  treating  so  far  as 
it  is  properly  to  be  referred  to  refreshments  sup- 
plied to  committeemen  engaged  in  the  local  com- 
mittees, and  they  throw  light  upon  the  case  of 
the  employment  of  the  ISO  men  so  far  as  the 
number  consisted  of  voters.  Now  I  must  pro- 
ceed to  deal  with  the  facts,  and  I  must  re- 
member that  the  principle  to  be  acted  upon  may 
be  represented  by  this  question.  Was  the  employ- 
ment of  those  130  men  a  colourable  device  to  cover 
bribery,  or  is  it  to  be  referred  to  motives  and  to 
action  other  than  an  intention  to  procure  votes? 
Here  I  am  brought  more  closely  into  contact  with 
Baraclough,  and  I  must  state  my  view  of  the  sort 
of  evidence  which  he  gave.  Baraclough  was  re- 
presented to  the  court  by  one  of  the  learned  counsel 
for  the  respondents— and  I  am  deeply  indebted  to 
both  the  learned  counsel  for  the  manner  and  matter 
of  their  addresses  to  me  upon  Saturday  evening ;  I 
am  deeply  indebted  to  them  for  giving  me  credit 
for  a  desire  to  decide  this  case  upon  the  facts,  and 
according  to  the  law,  and  for  supposing  that  I  could 
not,  as  I  will  not,  if  I  can  help  it,  be  moved  by  any 
appeals  to  suspicion  or  to  prejudice — one  of  those 
learned  counsel  would  represent  Baraclough  as  a 
knave.  I  leave  out  the  adjective.  Another  would 
designate  him  a  patriot — and  certainly  they  had 
the  disadvantage  which  advocates  to  a  certain 
extent  representing  the  same  side  must  neces- 
sarily have  when  they  differ  in  their  views  of 
a  fact  of  some  little  consequence  to  ascertain 
the  exact  proportions  of.  It  does  not  seem  to 
have  occurred  to  either  of  those  gentleman  that 
though  a  knave  is  very  unlikely  to  bi  a  patriot,  yet 


that  it  is  possible  that  a  patriot  may  be  a  little  of  a 
koave.  Having  said  this  much,  I  think  it  right  at 
once  to  add  of  Baraclough,  whom  I  shall  treat  with 
all  the  respect  which  is  due  to  him,  whatever  that 
may  be,  taldng  a  reasonable  view  of  his  conduct  in 
the  transaction,  I  do  not  adopt  either  the  one  view 
or  the  other.  It  appears  to  me  that  Baraclough  is 
a  man  of  considerable  activity  of  mind,  possibly  with 
an  intellect  somewhat  superior  to  that  of  the 
generality  of  his  fellow  workmen,  who  seem  to  make 
him  a  sort  of  centre.  It  may  be  not  quite  so 
superior  as  he  may  represent  it,  if  I  may  judge 
from  the  way  in  which  he  began  to  give  his  evidence, 
which  certainly  made  an  unfavourable  impression 
upon  me,  but  which  was  removed  towards  the  end — 
a  man  with  an  intellect  not  of  so  high  an  order  as  he 
would  be  inclined  to  rate  it  in  his  own  mind ;  but 
a  man  who  for  one  cause  or  other  certainly  exercises 
a  g^at  deal  of  influence  amongst  the  body  of  work- 
ing men,  especially  one  class  of  them  mentioned  in  the 
course  of  the  enquiry.  He  was  a  person  who,  in  conse- 
quence of  those  qualifications,  was  employed  for  the 
purpose  of  regularly  organising  the  system  of  local 
committees  for  the  added  voters,  and,  as  it  were, 
accidentally,  and  upon  the  occasion,  to  employ  some 
few  men  to  protect  himself,  which  few  men  were 
magnified  to  the  number  of  130.  Why  did  Bara- 
clough employ  those  130  men  ?  for  that  is  the  question 
to  be  inquired  into.  I  believe  that  Baraclough 
employed  those  130  men  because  he  desired  to  gain 
popularity  for  himself,  and  because  he  desired  to 
make  a  handle  of  their  employment  for  the  purpose 
of  gaining  favour  amongst  the  class  to  which  the 
men  belonged.  I  believe  that  he  did  it  for  the  pur- 
pose of  making  capital  for  himself,  and  I  believe 
that  in  doing  that  he  acted  unfaithfully  to  his 
employer.  I  believe  that  he  gave  a  notice  to  Mr. 
Shaw.  He  certainly  gave  none  to  anybody  employed 
on  the  part  of  the  members,  nor  was  there  any 
means  of  discovering  until  after  the  election.  He 
gave  no  notice  that  he  was  going  to  engage 
this  multitude  at  all.  They  were  utterly  use- 
less, and  could  be  of  no  benefit  to  either  of 
the  candidates  so  far  as  101  of  them  were  con- 
cerned, because  they  were  not  voters— and  it  has 
not  been  suggested  that  any  one  of  them  was  a 
person  of  influence  with  voters,  or  likely  to  bring 
one  in.  It  is  inevitable  to  conclude  therefore  that 
this  person  Baraclough,  whatever  may  be  his  quali- 
flcation,  good  or  evil,  in  respect  of  the  other  por- 
tions of  his  employment,  did,  in  employing  those 
men,  what  was  not  to  the  advantage  of  his  employer 
— what  was  not  to  the  advantage  of  Sir  Henry 
Bulwer.  On  the  contrary,  what  has  brought  strong 
suspicion  and  some  degree  of  discredit  to  the  cause 
of  the  side  on  which  those  men  were  employed, 
and  if  after  the  strictest  scrutiny  of  the  evidence 
with  respect  to  them,  after  carefully  examining  the 
list  and  going  through  the  register  and  the  canvass- 
book,  I  had  arrived  at  the  conclusion  that  the  inten- 
tion of  employing  those  130  men  was  to  engage  one 
voter  to  vote  for  Sir  Henry  Bulwer  who  would 
otherwise  have  voted  for  Mr.  John  Peel,  I  should 
have  said  this  election  is  void.  Ought  I  to  arrive 
or  to  have  arrived  at  that  conclusion  ?  Of  those 
130  men  to  begin  with,  101  were  not  voters  at  all, 
and  they  are  not  shown  to  have  been  in  a  position 
to  influence  voters — nineteen  of  them  voted  for  Sir 
Robert  Peel  and  Sir  Henry  Bulwer ;  ten  who  were 
voters  did  not  vote  at  all ;  one  who  had  promised 
Sir  Robert  Peel  and  Sir  Henry  Bulwer  voted  for 
Sir  Robert  Peel  and  Mr.  John  Peel,  and  one  also 
who  had  promised  Mr.  John  Peel  voted  for  Sir 
Robert  Peel  and  Sir  Henry  Bulwer.  I  ought  to 
mention  that  the  nineteen  who  voted  for  Sir  Robert 
Peel  snd  Sir  Henry  Bulwer  were  persons  aU  of 
whom  had  promised  to  vote  in  that  way,  and  that 
only.    One  therefore  who  is  shown,  upon  the  part 
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of  Mr.  John  Peel^  to  have  promised  him  and  to  have 
voted  the  other  way,  is  the  person  Alisop.  Of 
coarse  there  was  an  opportunity  of  showing  if  any 
body  else  had  been  influenced  in  a  similar  way. 
That  opportunity  has  not  been  taken  advantage  of, 
and  I  cannot  assume  that  it  could  have  been  taken 
advantage  of.  The  question  Uierefore  is  reduced 
in  reasoning  to  this :  Am  I  to  conclude  that  for 
the  sake  of  securing  this  one  person  AUsop,  all  the 
other  129  men  were  employed  ?  Before  I  answer 
that  question,  I  must  refer  to  another  fact :  flve  of 
those  persons  were  called  as  witnesses,  and  no  one 
of  them  savs  that  he  was  asked  to  vote  against 
the  party  for  whom  he  had  previously  decided 
to  vote.  Many  of  them  state  that  they  were 
employed  to  do  nothing.  To  be^in  with ;  one 
of  them,  I  think  Farnsworth,  drst  stated  one 
thing  and  then  another.  Several  of  them  upon 
being  pressed  admitted  that  they  had  attended  at 
the  poll  booths,  that  they  had  brought  up  voters, 
that  they  had  made  way  for  voters.  It  is  quite 
obvious  that  those  persons  have  been  called  as  wit- 
nesses before  the  court,  who  felt  most  favourably 
towards  Mr.  John  PeeUs^  or  rather  (I  ought  not  to 
introduce  Mr.  John  Peel's  name  so),  towards  the 
petitioner's  men,  and  who  have  given  the  best  and 
worst  evidence,  for  the  one  party  and  the  other,  of 
which  they  are  capable.  Now,  let  me  place  this 
question  in  another  way — How  stand  the  accounts  ? 
6iL  was  charged  for  those  nondescripts  in  the 
accounts.  Assuming  that  the  twenty-eight  voters 
had  been  employed,  I  think,  even  with  the  force  of 
police  which  we  learn  really  was  present  at  the 
election,  it  would  hardly  have  been  said  there  was 
no  object  in  having  some  persons  present  for  clear- 
ing the  way  for  the  voters  to  come  up  to  the 
poUinsr  booth ;  but,  of  course,  the  evidence  would 
have  been  less  diluted,  for  there  would  have  been  a 
removal  of  the  101  parts  of  water  which  go  to  make 
up  the  130  of  the  mixture.  But  following  that  up 
by  a  reference  to  the  figures,  what  is  the  state 
of  things  as  regards  the  employment  of  people 
of  the  description  of  messengers  in  the  accounts  of 
the  respective  candidates?  I  must  turn  first  to  Mr. 
John  Peel's  account,  which  I  have  before  me.  I  find 
a  charge  in  that  account  of  posting  and  delivering 
bills,  journeys,  &c.  (messengers,  I  presume), 
79/.  6«.  lOdL  Ilien  I  find,  for  clerks  and  other  per- 
sons (which  I  do  not  add  to  the  79/.  6s.  lOd.,  because 
the  other  persons  have  nothing  to  do  with  this 
matter),  a  charge  of  72/.  Bs.  Turning  next  to  Sir 
Robert  Peel's  account,  I  find  a  charge  independent 
of  64/1,'of,  I  think,  21/1— for  messengers,  and  booths, 
7/.  8«.  6dl;  messengers  during  the  canvass  and 
election,  14/.  I0s.—21L  in  Sir  Robert  Peel's  account 
as  compared  with  79/.  in  Mr.  John  Peel's  account. 
Nobody  has  suggested  that  Mr.  John  Peel  has 
been  guilty  of  any  illegal  practice  at  this  election. 
I  am  quite  sure,  in  the  heat  of  the  proceedings,  if 
he  had,  something  must  have  oozed  out  showing  he 
had  done,  wrong.  But  if  I  were  to  compare  the 
accounts  and  to  decide  this  matter  by  figures  (of 
which  it  is  said  you  may  make  anything  if 
you  try)  I  should  draw  a  yery  unfavourable 
conclusion,  which  is  quite  foreign  to  my  mind  at 
present,  comparing  the  account  of  Sir  Robert  Peel 
and  Mr.  John  Peel.  But  now  coming  to  compare 
each  of  them  with  the  accounts  of  Sir  Henry  Bulwer, 
apart  from  the  64/.,  I  find  the  sum  of  5SL  16s.  in 
Sir  Henry  Bulwer's  account,  which  amount  includes 
clerks,  those  persons  being,  as  I  have  already 
mentioned,  included  in  the  second  item  of  72/.  6s,  of 
Mr.  John  Peel's  account  which  I  rejected ;  and  I 
certainly  cannot,  either  from  any  knowledge  of  my 
own,  or  from  any  experience  of  the  character  of 
this  election,  that  I  can  gain  from  the  figures 
appearing  in  the  respective  accounts,  come  to  the 
conclusion  that  the  64/.  spent  upon  those  people 


was  spent  by  way  of  profusion  and  show  to  attract 
others  by  its  glitter ;  and  for  the  reasons  which  I 
have  referred  to,  I  come  to  the  conclusion  that  it 
was  an  act  done  by  Baraclough  for  the  purpose  of 
obtaining  popularity  for  himself,  and  that  it  was 
not  either  m  respect  of  the  question  of  law,  or  upon 
the  established  fact,  an  act  which  I  can  designate  as 
having  been  bribery,  I  must  leave  it,  however,  by 
saying  this,  that  it  is  an  act  in  the  course  of  this 
case  that  has  weighed  most  heavily  on  my  mind, 
which,  so  far  as  I  judicially  can,  I  reprehend  and 
condemn  and  which  if  I  tLought  it  had  been  done 
by  Baraclough  with  any  view  to  advancing  the 
interests  of  his  employer,  or,  if  I  believed  even  that 
it  had  advanced  toe  interests  of  his  employer,  so 
that  I  must  impute  the  intention  to  do  that  which 
was  the  natural  consequence  of  the  act,  I  must  have 
held  this  election  to  be  void.  If  such  practices  are 
resorted  to,  those  on  whose  behalf  they  are  committed 
must  take  the  consequences  of  a  less  favourable 
conclusion,  where  the  circumstances  do  not  allow  of, 
or  rather  I  should  say  call  for,  that  at  which  my 
mind  has  arrived.  There  remains  to  be  dealt  with 
that  portion  of  the  case  to  which  the  greater  part  of 
the  evidence  has  been  directed,  which  again,  though 
not  given  to  view  circumstances  which  came  before 
me  in  any  other  than  a  dry  way,  certainly  would 
furnish  to  any  person  who  was  to  decide  upon  a 
simple  and  moral  view  of  the  matter  a  subject  of 
strong  lamentation.  I  allude  to  the  evidence  which 
has  been  given  to  maintain  the  case  of  treating.  I 
think  before  I  go  on  to  that,  in  case  anybody  should 
be  mistaken  as  to  the  mode  in  which  I  have  disposed 
of  the  case  of  the  130  men,  I  ought  to  observe  that 
by  the  31st  section  of  the  Representation  of  the 
People  Act  a  voter  who  is  employed  loses  his  vote. 
I  think  I  ought  to  add  another  circumstance  before 
proceeding  to  this  case  of  treating.  Adopting  the 
conclusion  that  Baraclough  meant  to  bribe  at  the 
election,  what  was  his  conduct  according  to  tiie 
opening  ?  Again,  I  cannot  help  going  back  to  the 
opening,  because  aothing  can  be  more  true,  either  in 
fact  or  in  reasoning,  than  that  people  are  sure  to 
diminish  in  the  end  what  they  stop  to  exaggerate. 
In  the  opening  it  was  said  there  was  concealment, 
people  were  going  in  one  by  one.  You  heard  of  a 
man  mysteriously  pointing  to  a  half-sovereign, 
instead  of  saying,  "  Take  your  wages."  What  is  the 
fact  in  the  evidence  given  ?  Why,  that  this  crowd 
of  people  were  allowed  to  assemble  outside  the 
tavern  at  which  Sir  Robert  Peel  had  his  committee 
rooms,  and  that  upon  the  very  day  after  the  election. 
More  might  l>e  said  upon  the  subject.  I  have  said 
quite  enough  to  explain  the  views  in  which  I  see 
very  clearly  that  I  ought  not  to  arrive  at  the  con- 
clusion— however  I  may  condemn  the  act-  -that  it 
was  an  act  properly  designated  as  bribery.  I  think 
it  was  an  act  of  vanity  to  gain  popularity  for 
Baraclough,  and  not  an  act  of  bribery  for  Sir 
Henry  Bulwer.  I  must  now  oroceed  to  deal  with 
the  charge  of  treating.  The  charge  of  treating  is  a 
charge  of  extreme  seriousness,  and  it  must  be  dealt 
with  with  a  determination  to  enforce  the  law, 
but  at  the  same  time  with  caution— not  as  one  was 
was  invited  to  do  on  the  part  of  the  petitioners  in 
reply,  to  cleanse  the  boroughs  and  counties  of 
England,  at  the  expense  of  doing  an  injustice,  and 
making  an  example  of  some  person  who  has  not 
broken  the  law.  The  first  question  is  to  find  your 
corrupter,  and  then  it  will  be  time  to  consider  what 
is  to  be  done  with  him.  If  there  was  corruption  in 
this  case  made  out  upon  the  evidence  and  traced  to 
Sir  Henry  Bulwer  or  his  agent,  and  for  this  purpose 
I  should  treat  Baraclough  as  his  agent,  the  election 
was  void.  The  question  is  whether  treating  in  the 
sense  of  the  Act  of  Parliament  was  established. 
In  order  to  make  corrupt  treating,  without  reading 
the  words  of  the  section,  it  is  sufficient  to  state  that 
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it  must  be  treating  under  circwnttanceB  and  in  a 
manner  that  the  person  who  treated  used  meat  or 
drink  with  a  cornipt  mind — that  is,  with  a  riew  to 
induce  people,  by  tbe  pampering  of  their  appetites, 
to  vote   or  to  abstain  from  voting,   and    in    so 
doing  to  act  otherwise  than  they  would  have  done 
without  the  incitement  of  meat  or  drink.    It  is  not 
the  law  that  eating  and  drinking  are  to  cease  during 
an  election.     Eating   and  drinking  by  voters  is 
specially  provided  for  by  the  23rd  section  of  the 
Corrupt  Practices  Act  1854,  and  that  section  forbids 
and  makes  it  illegal  to  give  meat  or  drink  to  voters 
upon  the  day  of  the  nomination  or  upon  the  day  of 
the  poll ;  but  that  section  goes  on  to  say  "  to  give 
meat  or  drink  to  voters  in  respect  of  their  having 
voted  or  being  about  to  vote,"  and  even  in  the  case 
of  persons  being  about  to  vote,  it  imposes  a  penalty 
of  408.  only  upon  the  person  who  so  treats.    Now 
nothing  thsrefore  can  make  it  more  obvious  than 
that  the  Legislature  did  not   intend  that  every 
bit  of  bread  or  sup  of  drink  given  to  a  voter  in  the 
eourse  of  an   election  should  have  the  effect  of 
defeating  that  election.    If  the  Legislature  meant 
so  they  would  have  said  so  in  the  section  to  which 
I  have  referred.     They  have  imposed   a    special 
penalty  and  made  such  an  Act  illegal,  but  they 
nave  not  said  that  such  an  Act  shall  svoid  the 
election.    What  the  Legislature  has  said  is  that 
such  an  Act,  if  done  corruptly,  and  done  for  tbe 
purpose  of  influencing  the  election,  shall  make  the 
election  void ;  and  that  by  virtue  of  the  86th  section 
of    the   statute    which   classes    together    bribery, 
treating,  and  undue  influence,  the  committing  of 
either  of  them  by  the  member  or  his  agent  is  a 
circumstance  which  shall  void  the  election.    The 
question,  therefore,  is  whether  it  has  been  proved 
that  there  was  corrupt  treating  by  Sir  Henry  Bulwer 
or  his  agents.    It  is  admitted  that  there  was  not 
treating  by  Sir  Henry  Bulwer  personally  ;  but  again 
this  is  one  of  the  admissions  that  must  be  taken 
with  a  grain  of  salt,  because  it  is  all  very  well  to 
shuffle  Sir  Henry  Bulwer  off  the  scene  by  saying 
that  the  petitioners  never  meant  to  say  that  Sir 
Henry  Bulwer  treated  personally,  and  by  doing  so 
to  get  rid  of  his  important  evidence  in  which  he 
contradicts  one  of  the  principal  witnesses  on  the 
part  of  the  petitioners,  who  alleged  that  Sir  Henry 
Bulwer  addressed  a  meeting  in  which  there  were 
two  drunken  men  lying  on  the  floor,  one  of  whom 
rose  occasionally  upon  his  elbow  and  hurraed  or 
hiccupped  for  Sir  Henry  Bulwer.    However,  though 
now  no  formal  charge  is  made  against  Sir  Henry 
Bulwer  of  personal  treating,  I  cannot  forget  the 
charges  made  in  the  petition,  and  I  cannot  forget 
the  evidence  which  was  offered  by  a  person  I  think 
of  the  name  of  Hatton,  which  would  have  the 
effect  of  showing,  if  it  has  any  effect,  that  Sir  Henry 
Bulwec  must  have  been  a  party  to  the  drinking 
which  took  place  at  the  houses  which  were  said  to 
have  been  opened,  and  in  one  case  opened  for  him. 
But  it  is  said  that  his  agents  ordered  drink,  and 
ordered  drink  corruptly,  and  in  the  sense  which  I 
have  explained.    Now  I  come  to  consider  whether 
that  ia  established  in  point  of  fact ;  and  I  must  say 
with  reference  to  what  has  taken  plaoe  in  other 
cases  before  myself  to  the  course  there  adopted,  and 
also  with  reference  to  Uie  saving  of  public  time, 
and  to  the  sparing  of  the  pockets  of  both  petitioners 
ani  respondents,  that  I  think  it  would  be  well  that 
some  course  should  be  taken  (of  course  it  must  be 
in  coniunction  with  the  other  judges  who  have  to 
deal  with  this  subject)  for  the  purpose  of,  in  some 
way,  marshalling  the  evidence  of  treating  under  the 
direction  of  the  court.    At  Guildford,  where  a  series 
of  local  committees  were  appointed,  where  a  great 
deal  of  evidence  was  given  to  show  that  there  was  a 
great  number  of  persons,  some  voters,  some  hangers- 
on,  some  panisites  who  went  round  to  drink,  where- 


ever  they  could  flnd  drink,  and  supped  out  of  others 
pots,  without  paying  no  doubt,  I  took  tbe  course  of 
saying  that  the  petitioners,  if  they  thought  proper 
to  charge  acts  of  that  kind  as  b«ing  evidence  of 
treating  by  the  sitting  member  or  his  agent,  must 
give  some  evidence  by  calling  the  publicans  in  order 
to  show  that  the  order  was  really  given  by  one  or 
other  of  such  persons,  and  not  call  upon  the  court 
to  come  to  the  conclusion  that  because  there  was 
talking  at  the  public- houBe,  and  because  there  was 
drinking  before  or  afterwards,  and  even  to  some  extent 
during  the  election,  at  the  public-house,  that  there- 
fore a  misdemeanor  was  necessarily  committed  which 
ought  to  be  assumed  from  the  fact  of  drink  being 
supplied  by  the  publicans,  and  talk  being  supplied 
by  the  speaker.  I  acted  upon  that  view  there.  My 
nund  was  not  satisfied  to  connect  the  two ;  and  I 
there  decided  according  to  my  own  view,  whether 
to  the  satisfaction  of  others  I  have  not  taken  the 
pains  to  inquire,  that  such  evidence  was  not  suffi- 
cient. At  Lichfield,  acting  upon  that  view,  and 
assuming  that  the  petitioners  should  not  be  deceived 
as  to  the  state  of  my  opinion  on  the  subject,  I 
plainly  stated  that  the  petitioners  had  better  call 
the  publicans,  and  let  us  at  once  show  whether  they 
could  give  any  evidence  as  to  the  people  who  had 
given  orders  for  the  drink.  That  course  was  pur- 
sued, and  the  result  was,  that  tlie  whole  truth  was 
brought  out  during  the  petitioners'  case ;  and  I  was 

Serfectly  satisfied  that  though  there  was  a  great 
eal  of  drinking  for  which  payment  had  not  been 
made,  yet  that  that  drinking  was  not  traced  to  the 
sitting  member  or  to  an  agent  of  his.  And  I 
declined  to  apply  that  besom,  to  which  reference  had 
been  figuratively  made,  to  sweep  drinking  out  of  the 
world,  not  seeing  that  by  doing  so  I  should  have 
been  doing  otherwise  than  injustice  in  sweepinfr 
along  with  it  for  that  purpose  a  person  who  was  not 
proved  to  have  committed  any  fault  against 
the  law.  In  this  case  my  brother  Baltantine 
(probably  he  was  justified  in  doing  so  here,  because 
in  some  respects  the  evidence  here  was  stronger 
than  that,  in  at  least  one  of  the  places  of  which  I 
have  spoken)  took  the  course  of  not  calling  the 
publicans,  and  he  did  indicate — ^and  here  I  must  do 
him  justice  for  taking  a  course  which  was  con- 
venient—certain persons  whom  he  expected  to  be 
called  on  the  part  oi  the  respondent,  and  whom 
he  desired  to  have  the  opportunity  of  cross- 
examining  ;  and  I  took  a  note  at  the  time  of  the 
persons  whom  he  so  indicated,  in  order  to  put  it  ia 
that  way  to  watch  whether  there  was  any  flinching 
upon  the  part  of  the  respondents,  or  any  keeping 
back  of  evidence,  sunh  as  I  should  be  sure  would  be 
charged  upon  them  in  reply,  and  was,  to  a  great 
extent  charged  upon  them,  for  the  purpose  of  being 
able  to  check  that  evidence  when  it  was  produced. 
These  persons  were,  and  it  is  right  to  bear  it  in 
mind,  the  witnesses,  Preston,  Job,  Proudman,  and 
Clamp.  I  took  particular  care  to  make  a  note  of 
them  at  the  time.  Preston  was  the  person  who 
kept  the  Red  Lion  at  Fazeley.  At  first,  the  name 
that  was  mentioned  was  Kadford,  and  it  was 
only  when  it  was  stated  that  Badford  had  taken 
poison,  and  that  Mrs.  Badford  could  not  possibly 
attend,  because  she  was  looking  after  him,  that  the 
name  of  Preston — I  think  at  my  suggestion— was 
substituted  for  Radford ;  but  the  persons  called  for 
and  challenged  to  be  produced  were  Radford,  Job, 
Proudman,  and  Clamp.  I  rather  think  they  have 
all  been  produced.  I  have  read  through  all  their 
evidence ;  and  they  also  produced  a  witness  who  turned 
out  to  be  more  important  than  any  of  them.  That  was 
the  witness  Moore.  Therefore  there  was  no  keeping 
back  of  evidence  on  the  part  of  the  respondents.  It 
is  quite  a  mistake  to  suppose,  as  the  learned  Serjeant 
seemed  to  do  in  reply,  that  he  had  established  any 
case  of  suspicion  by  concealment  on  the  part  of  th 
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respondents.  I  must  deal  therefore  with  the  evi- 
dence as  it  stands,  being  satisfied  that  the  agents  on 
both  sides  have  exerci^  their  utmost  ability  and 
diligence  in  bringing  forward  and  laying  before  me 
erery  shred  of  evidence  which  could  possibly  assist 
me  in  coming  to  an  affirmative  conclusion  in  the 
matter.  Now,  this  is  a  part  of  the  case  upon  which 
the  court  has  been  specially  invited  to  adopt  what 
was  called  those  broad  or  wide  views  which  it 
was  stated  were  appropriate  to  proceedings  of  this 
description.  There  are  certain  views  broad  and 
wide,  but  nevertheless  deep  and  sensible,  which  are 
applicable  to  this  and  to  all  cases  of  circumstantial 
evidence.  There  is  one  principle  of  the  law  of 
evidence  which  may  be  said  to  be  universal,  that 
first  ascertaining  upon  whom  rests  the  burden  of 
establishing  the  affirmative,  you  ought  to  judge  of 
the  case  just  as  much  by  evidence  which  might  have 
been  produced  if  it  existed,  and  which  has  not  been 
produced,  as  by  the  evidence  which  has  been  laid 
before  the  court.  In  other  words,  that  no  amount 
of  evidence  ought  to  induce  a  judicial  tribunal  to 
act  upon  mere  suspicion  or  conjecture  that  some 
evidence  might  have  been  given  by  the  petitioner 
which  he  has  not  thought  it  to  his  interest  actually 
to  bring  forward,  and  to  act  upon  that  evidence,  and 
not  upon  the  evidence  which  really  has  been  brought 
forward.  The  second  principle  which  is  more  par- 
ticularly applicable  to  circumstantial  evidence  is 
this— it  is  equally  broad  and  it  is  equally  deep — that 
the  circumstances  to  establish  the  i^fflrmatlve  of  a 
proposition  where  circumstantial  evidence  is  relied 
upon,  must  be  all,  such  of  them  as  are  believed, 
circumstances  consistent  with  the  affirmative,  and 
that  there  must  be  some  one  or  more  circumstance 
believed  by  the  tribunal  if  you  are  deiding  with  a 
criminal  case  inconsistent  with  any  rational  theory 
of  innocence,  and  where  you  are  dealing  with  a  civil 
case  (otherwise  expressed,  though  probably  the 
result  is  for  the  most  part  the  same)  proving  the 
probability  of  the  affirmative  so  much  stronger  than 
that  of  the  negative  that  a  rational  mind  would 
adopt  the  affirmative  in  preference  to  the  negative. 
Let  us  apply  these  principles  here.  Who  are  the 
witnesses  to  whom  they  are  to  be  applied  ?  I  have 
been  at  the  pains  to  read  through  the  evidence  in 
this  case,  not  because  I  expected  that  it  would  affect 
the  impression  which  it  made  upon  my  mind  when 
it  came  from  the  witness  in  the  box,  but  with  a 
sincere  desire  to  add  to  the  information  whiah  I 
had  picked  up  from  the  witnesses  as  they  went 
through  the  examination,  to  correct  my  memory 
where  it  was  erroneous,  and  to  supply  it  where  it 
was  defective ;  and  I  find  that  in  addition  to  the 
witnesses,  who,  it  seemed  to  me,  could  have  been 
called  by  the  petitioners,  and  were  not  called  by 
the  petitioners'  counsel  contented  himself  by  assert- 
ing to  be  agents  without  any  proof  whatsoever 
or  contented  himself  with  attacking  and  de- 
faming in  characters  other  than  those  in  which 
their  conduct  could  possibly  affect  the  result  of  the 
petition,  there  were  many  others.  [The  learned 
judge  named  several.]  With  respect  to  those 
witnesses,  as  none  of  them  have  been  called, 
and  as  no  evidence  has  been  g^ven  with  respect 
to  the  majority  of  them  on  the  part  of  the 
petitioners,  with  the  exception  that  they  were 
present,  and  some  of  them  were  present  under  cir- 
cumstances in  which  they  must  have  observed  and 
perhaps  intended,  treating,  if  it  took  place,  I  must 
assume  that  no  one  of  those  witnesses  could,  if 
called,  have  assisted  the  petitioner.  With  respect 
to  one  of  them,  Mr.  Ruffe,  he  occupies  a  posi- 
tion that  really  makes  it  unnecessary  that  I 
should  make  any  remarks  upon  his  character. 
Mr.  Ruffe  was  alleged  to  have  been  present 
treating  at  the  Carpenters'  Arms  on  Friday, 
the  13th  of  Nov.  1668,  some  few  days  before  ihe 


election,  the  very  Friday  before  the  Monday  upon 
which  the  nomination  took  place.    He  unquestion- 
ably took  an  active  part  for  Sir  Henry  Bulwer 
before  he  was  re-elected  mayor — ^he  had  a  right  to 
do  so.    A  man  does  not  wash  his  hands  of  politics 
when  he  accepts  office,  with  the  one  exception  of 
the  office  which  I  am  now   discharging.     Up  to 
the  time  when  he  was  elected  mayor  I  do  not  under- 
stand what  has  been  said  of   Mr.  Ruffe.     If  he 
was    an   agent,    prove   it.     If  he    misconducted 
himself   as    an    agent,  prove  it.     If   he  allowed 
treating  or  undue  ^uence,  prove  it,  do  not  assert 
it.    In  the  case  of  a  petition  in  which  he  might 
have  been  charged  with  misconduct  himself  as  re- 
turning officer,  and  in  which  no  charge  has  been 
made  against  him,  I  really  do  feel  quite  mortified 
that  any  person  connected  with  the  profession  of 
law,  and  occuppng  a  prominent  place  in  it,  should 
have  been  so  far  misled  by  his  instructions,  as  of 
course  the  learned  Serjeant  must  have  been  misled 
in  this  respect,  as  to  make  such  serious  assertions 
with  respect  to  a  person  who  had  no  opportunity  of 
defending  himself,  as  have  been  made  against  Mr. 
Ruffe.    But  is  it  true  ?    Tes,  it  is  said  it  is  true, 
and  four  witnesses  proved  it.    Three  of  those  wit- 
nesses state  that  he  was  there,  and  that  he  did  give 
the  health  of  Sir  Henry  Bulwer — he,  the  returning 
officer,  in  a  beerhouse  just  before  going  to  act  as 
the  representative  of  the  state  upon  what  ought  to 
be  the  solemn  occasion  of  the  election  of  a  member 
of  Parliament.    Those  three  people.  Blood,  Beard 
and  Needham,  alleged  that  he  was  there,  and  that 
he  gave  the  health,  I  think,  three  times ;  that  he  sat 
in  the  chair  and  misconducted  himself  in  the  way 
he  would  have  done  if  he  had  done  as  they  described. 
Clamp,  the  landlord,  on  being  asked,  said,  *'  Yes,  he 
was  there,  because  he  was  in  the  chair,  but  there 
was  no  health  given ;   he    was  there  for  a  few 
minutes  to  speak  to  Mr.  Burgess,  and  then  he  went 
out ;  that  is  the  fourth  witness  that  brother  Ballan- 
tine  referred  to.    We  have  Mr.  Burgess  as  a  fifth. 
Every    one    of  them   said    that   Mr.    Ruffe   was 
there.     I  pondered    in    my   own   mind    whether 
I    shotdd    call   Mr.  Ruffe    as    a   witness.    I  did 
not   do  so,  because,  in  the  first  place,  he  would 
have  been  subjected,  no  doubt,  to  the  same  sort  of 
treatment  which  caused  me  such  pain  as  applied  to 
Mr.  Carmichael.    It  appears  that  a  municipal  elec- 
tion was,  to  apply  a  big  word  to  a  comparative  Uule 
subject,  raging  contemporaneously  with  the  Parlia- 
mentary election,  and  that  that  meeting,  with  reference 
to  the  municipal  election,  was  held  at  that  place 
some  time  in  October  upon  a  Friday,  the  same  day 
of  the  week,  and  just'  about  a  fortnight  before  Uie 
meeting  of  the  13th  Nov.,  at  which  it  would  have 
been  wrong  for  the  mayor  to  have  been  placed 
as    he    was,    and    to   have   done    what    he   did. 
Mr.    Burgess,    who    made    four    speeches    upon 
the  occasion   under  circumstances  and  of  a  c^- 
racter  which  made  an  impression  upon  his  mind, 
and  who  cannot    be  wrong,  and    who   must   be 
telling  a  falsehood — because  he  speaks  circumstan- 
tially, whereas  the  other  men  may  all  be  mistaken 
without  discredit   to  their  honesty — Mr.  Burgess 
says  that  it  was  upon  that  occasion,  and  not  upon 
the  30th  Nov.,  that  Mr.  Ruffe  was  present.    He 
further  adds,  that  he  did  not  propose  healths  upon 
the  occasion,  and  I  certainly  thought  one  or  two  (rf 
the  witnesses  who  said  he  did  seem  to  have  a  very 
indistinct  notion  of  what  proposing  health  meant. 
One  of  them  was  no  scholar  he  told  us,  and  possibly 
they  might  all  of  them  have  confessed  the  same  if 
they  had  been  candid ;  but  I  very  much  doubt  their 
power  to  draw  a  distinction  between  a  toast  and  a 
speech  in  favour  of  it,  and  I  am  not  at  all  sure  that 
they  are  people  upon  whom  I  can  rely,  either  from 
their  state  of  education  or  from  their  observation,  for 
drawing  a  minute  distinction  between  the  mundpal 
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and  the  Parlimentary  election.  Now,  I  will  pass  on  to 
consider  the  caae  with  r^erence  to  the  second  head, 
the  mle  as  applied  to  evidence,  especially  in  legal 
inquiries,  where  the  judge  has  to  remind  the  jury  of 
what  ought  to  guide  them,  but  instinctively  by  every 
man  in  his  own  public  concerns  of  life.  Let  us 
apply  that  rule  to  the  circumstances  brought 
forward,  and  see  whether,  assuming  that  they  are, 
—and  I  think  they  are— consistent  with  the  case  of  a 
great  deal  of  drinking  having  taken  place,  as  I  was 
early  satisfied  in  the  course  of  the  case,  and  con- 
sistent with  the  case  of  that  drink  having  been 
ordered  by  persons  who  would  compromise  the 
member,  because  it  may  have  been  so  ordered  on 
some  occasions.  There  was  evidence  that  it  was 
ordered.  Treating  the  first  branch  of  the  rule  as 
having  been  thus  put  out  of  the  way,  and  disposed 
of  satisfactorily  by  the  case  made  of  the  part  of  the 
petitioners,  let  us  deal  with  the  second,  and  see 
whether  there  are  credible  circumstances  in  the 
case  so  inconsistent  with  the  conclusion  that  the 
beer  was  not  ordered  by  the  agents  of  the  member, 
or  was  not  ordered  under  circumstances  in  which 
it  was  intended  to  or  could  infiuence  the  election 
that  the  court  ought  to  arrive  at  the  affirmative 
rather  than  at  the  negative  conclusion.  Here, 
again,  I  must  refer  to  the  opening.  If  the  opening 
had  been  proved  to  the  extent  of  a  single  pot  of 
liquor  being  supplied  to  a  single  voter  by  any 
proved  agent  of  the  members  under  circumstances 
in  which  I  could  be  satisfied  that  it  was  intended 
thereby  to  gain  the  vote  of  that  man,  this  election 
mast  have  been  declared  void.  I  shaU  consider 
presently  whether  evidence  to  that  effect  has  been 
given,  but  I  go  farther.  Had  the  opening  been 
proved  in  respect  of  another  proposition  which  was 
laid  down  with  equal  confidence,  namely,  that  there 
was  general  drunkenness  throughout  the  borough, 
or  any  great  part  of  it,  though  it  could  not  be  tra^ 
distinctlv  to  the  member  or  an  agent  of  his— if  it 
produced  obvious  demoralisation  to  an  extent 
which  must  have  infiuenced  the  election  by  pro- 
ducing the  vote  of  one  or  two  of  the  constituency 
in  favour  of  Sir  Henry  Bulwer,  who  would  other- 
wise have  voted  for  Mr.  John  Peel — if  it  had  been 
established  I  should  have  considered  that  a  strong 
case  had  been  made  to  be  rebutted  on  the  part  of 
the  respondent.  I  desire  to  say,  and  I  take  the 
opportunity  of  doing  so  the  more  readily  because 
it  should  be  known  that  the  judges  are  of  one 
mind  upon  this  subject,  I  entirely  concur  in 
what  was  done  by  my  Brother  Martin,  at 
Norwich,  where  it  appeared  that  large  sums  of 
money  were  spent— naif  sovereigns  distributed 
to  almost  anybody  who  desired  to  ask  for 
them  in  certain  districts  finding  their  way  to 
the  hands  of  voters  or  persons  connected  with 
voters,  and  that  there  was  the  circumstance  of  a 
person  fairly  traced  by  the  evidence  to  connection 
with  the  member  being  out  of  the  way  in  a  mysterious 
manner — I  certainly  agree  with  him  when  he  said 
that  no  man  who  had  cdaim  to  common  sense  could 
come  to  any  other  conclusion  than  he  did  upon  the 
facts  that  there  was  bribery,  and  that  although  the 
member  was  satisfactorily  proved  to  be  entirely  in- 
nocent of  it,  that  that  must  have  come,  and  ought  to 
be  concluded  to  have  come,  from  a  person  who  must 
have  come  an  agent  of  the  member,  and  therefore 
the  seat  forfeited.  General  bribery  unquestionably, 
from  whatever  quarter  it  comes,  will  vitiate  an 
election,  even  witiiout  proving  any  such  connection, 
probably  because  of  the  presumption  that  it  must 
have  come  from  some  person  so  interested  in  the 
member,  or  so  connected  with  his  agents,  that  it 
ought  to  be  attributed  to  the  one  or  at  least  to  the 
other.  It  has  been  said  that  the  same  law  applies 
to  general  treating.  I  desire  to  abstain  from  giving 
any  opimon  upon  that,  because  I  observe  that  in 


one  of  the  cases  to  which  I  have  already  alluded, 
the  Lambeth  case,  the  committee,  acting  upon 
sound  advice,  no  doubt,  stated  that  there  was  a 
distinction  between  bribeiy  and  treating,  and  com- 
mittees, notwithstanding  they  were  empowered  to, 
and  generally  did  go  into  evidence  of  bribery  in  the 
first  instance  without  requiring  evidence  of  agency 
to  be  given,  appear  latterly  to  have  taken  to  the 
course,  no  doubt  with  a  view  to  that  marshalling  of 
the  evidence  which  one  must  consider,  I  think,  some 
means  of  effecting  for  the  advantage  of  suitors  in 
these  courts  —  the  committees  appear  to  have 
arrived  at  the  conclusion  that  it  was  better  that 
agency  should  be  proved  first,  and  they  did  so  on 
very  reasonable  grounds,  which  I  will  deal  with  in  a 
moment;  but  I  must  first  dispose  of  this  case  of 
general  drunkenness  where  women  and  children 
were  drinking  as  they  pleased.  I  do  not  know 
whether  the  expression  was  used,  but  I  have  an  im- 
pression before  my  mind  that  the  word  rolling  was 
used— I  rather  think  the  term  rolling  in  the  streets 
was  used.  I  dislike  dealing  with  an  expression 
which  is  a  very  good  one,  and  a  very  true  one  when 
the  facts  are  so,  but  it  is  an  expression  which  if  it 
was  not  used  in  this  case  is  a  sort  of  expression 
which  would  be  applied  to  a  case  of  general  drunken- 
ness. Where  general  drunkenness  is  resorted  to  on 
the  part  of  the  member,  there  is  this  distinction 
between  it  and  bribery— if  you  have  people  com- 
monly brought  up  drunk  to  the  poll — as  I  think 
was  the  case  at  Bewdley — you  have  drunkenness 
continued  up  to  the  time  at  which  it  is  likely  to 
infiuence  the  vote  of  the  man  who  is  so  vulgar- 
minded  that  he  will  sell  himself  for  drink.  If  you 
make  a  man  drunk  to-day,  the  election  being  about 
to  take  place  upon  the  1st  March,  it  may  or  it  may 
not  incline  him  in  your  favour.  He  may  be  your 
friend  in  his  maudlin  state,  but  when  he  comes  to 
his  senses  the  next  morning,  and  feels  a  huskiness  in 
his  throat,  and  has  got  rid  more  or  less  of  his  vice 
of  yesterday,  if  he  were  of  my  mind  he  would 
rather  feel  disposed  to  be  indignant  to  the  person 
who  he  discovered  had  been  endeavouring  to  win 
his  affections  with  drink.  He  would  form  a  very 
mean  opinion  of  the  man  who  endeavoured  to  get 
him  to  vote  upon  the  first  of  next  month  by  making 
a  hog  of  him  on  the  15th  of  this  month.  That  is 
not  so  with  bribery.  You  give  the  man  the  money, 
he  has  had  the  advantage  of  it,  he  has  committed 
the  odious  offence,  but  he  has  at  least  the  advantage 
of  retaining  and  of  spending  for  himself  the  wages 
of  his  iniquity.  Drunkenness  in  the  way  of  genml 
drunkenness  with  a  view  of  influencing  the  election, 
according  to  my  reading,  and  according  to  what  I 
can  imagine  rather  than  have  seen  of  scenes  of  this 
description,  would  be  drunkenness  operating  upon  a 
man  at  the  time  when  you  wanted  him  to  come  up 
to  the  poll  to  give  you  his  vote,  and  therefore  to 
prove  that  this  borough  was  generally  made  drunk 
in  the  first  week  in  August  in  order  that  people 
might  be  induced  to  vote  upon  the  17th  Nov.,  is 
drawing  a  much  more  far-fetched  conclusion  than 
to  say  that  each  man  got  a  5L  note  in  the  first  week 
in  August  in  order  that  he  might  vote  on  the  17th 
Nov.  It  is  possible  that  this  may  be  too  subtle  for 
practical  application.  I  think  no  argument  is  too 
subtle  which  is  founded  upon  true  premises,  and  in 
which  no  fault  of  reasoning  can  be  discovered.  It 
is  very  material,  therefore,  to  consider  what  was  the 
evidence  of  this  general  drunkenness.  Upon  reading 
the  evidence  from  beginning  to  end,  I  find  that  general 
drunkenness  is  not  only  not  proved  to  have  taken 
place,  but  it  is  proved  not  to  have  taken  place,  and 
in  various  ways.  In  the  first  place,  the  only  person 
who  pretended  to  give  evidence  of  it  was  the  chief 
and  main  witness  upon  the  subject  of  the  drinking 
that  actually  took  place,  a  man  who  has  been  con- 
tradicted over  and  over  again,  by  other  witnesses 
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who  are  worthy  of  reliance,  upon  different  points — 
a  man  who  stands  alone  in  his  statement  of  the 
general  drunkenness,  and  that  statement  was  elicited 
from  him  after  sevoral  questions ;  to  the  first  of 
which  he  answered  that  the  drunkenness  consisted 
in  the  regular  characters  for  drunkenness,  I  think 
he  said,  indulging  in  that  yice,  and  at  last  he  said 
that  he  nerer  saw  more  drunkenness  during  the 
seventeen  years  he  had  lired  at  Fazeley  and  the 
place  he  sdected  than  he  had  done  during  and 
shortly  h^ore  the  election.  Is  that  true  ?  I^t  me 
apply  my  first  test,  that  you  are  to  judge  of  a  case 
as  much  by  that  which  is  not  proved  and  that 
might  have  been  proved,  as  by  that  which  is  proved. 
Who  would  have  known  if  there  was  an  extraordi- 
nary slate  of  drunkenness  at  Fazeley  during  the 
period  referred  to  by  Hatton  ?  Of  course,  as  Mr. 
Keane  observed,  the  police,  who  have  to  look  after 
drunken  people,  and  to  take  care  that  the  peace  is 
not  interfered  with  by  them.  The  police  were  not 
called,  that  is  to  say,  l^ey  were  not  called  upon  this 
point.  On  the  part  of  the  petitioners  one  policeman 
was  called,  Lester,  who  was  called  for  the  purpose 
of  proving  that  there  was  no  commotion  in  the 
borough,  and  who  actually  left  the  court  with  the 
impression  that  there  were  only  three  police  during 
the  period  of  the  election,  an  impression  which, 
again  I  say,  I  am  sure  he  did  not  mean  to  suggest ; 
but  it  did  not  occur  to  him  at  the  time  they  were 
speaking  of  different  things.  He  said  so,  and  not 
one  wo^  was  asked  him  about  any  such  state  of 
things,  and  that  is  a  witness  called  by  the  peti- 
tioners, whose  evidence  was  taken  down,  and  who 
might  have  been  interrogated  as  to  every  matter 
which  it  could  be  material  to  prove.  So  much  for 
the  absence  of  evidence.  There  is  an  absence  of 
anybody  else.  Women  were  suggested  to  him,  but 
he  would  not  make  women  drunk,  far  less  children. 
According  to  the  opening,  women  and  children  were 
ilrinking.  One  other  person  did  speak  of  women 
drinking  who  had  diildren  with  them,  but  that,  I 
think,  was  upon  the  occasion  of  the  drink  that  was 
given  after  the  work  at  Job's  bam,  where  unques- 
tionably there  was  general  drinking,  in  which  any- 
body to  whom  no  objection  existed,  no  doubt  was 
allowed  to  join.  So  much  for  the  negative,  the  ab- 
sence of  corroboration  which  might  have  been  given. 
Let  us  test  his  evidence  in  another  way.  What  evi- 
dence is  there  to  the  contrarv?  Mr.  Rowbotham 
was  called  on  the  part  of  the  respondent.  Mr. 
Rowbotham  must  have  known  of  it.  There  was 
another  witness  who  heard  a  noise  in  his  bed.  I 
pass  that  over.  If  I  were  to  refer  to  every  petty  cir- 
cumstance that  I  have  had  to  weigh  and  reject  in 
the  course  of  considering  this  evidence,  I  should  be 
attempting  a  duty  almost  like  measuring  the  sands 
of  the  sea,  and  very  little  more  useful.  So  much 
for  Mr.  Rowbotham.  This  causes  one  to  suspect 
that  Mr.  Hatton  is  not  very  accurate  in  his  state- 
ment. One  desires,  therefore,  to  compare  what  he 
said  with  the  evidence  of  the  other  witnesses,  and 
to  see  how  it  agrees  with  it.  He  is  the  person  who 
speaks  of  Mr.  Burgess,  another  person,  whose  name 
I  forget,  and  Baraclough,  being  present,  at  the 
White  Lion.  I  say  nothing  of  Baraclough, 
because  I  think  in  this  respect  I  have  pointed 
out  he  allowed  himself  to  do  a  thing  which  was 
wrong.  For  that  reason  only  I  leave  out  any 
reference  to  his  evidence  upon  this  subject. 
I  have  again  the  evidence  of  Mr.  Burgess.  I  have 
a  distinct  contradiction  between  Hatton  and  Mr. 
Burgess  as  to  what  took  place  at  the  White  Lion, 
because  Mr.  Burgess  says  no  drinking  went  on  to 
which  he  was  a  party,  nor  of  which  he  had  any 
knowledge.  There  was  no  drinking  that  could  be 
called  treating  while  Mr.  Burgess  was  there,  though 
at  first  Hatton  said  the  drinking  was  i^ter  the 
speaking,  he,  in  order  to  prove  that  ths  act  was  by 


the  agency  of  Baraclough,  said  that  he  went  out  of 
the  room  in  a  mysterious  manner  and  soon  afterwards 
drink  was  brought  in,  and  that  drink  was  there 
while  Mr.  Burgess  was  speaking.  That  is  contra- 
diction the  first,  upon  a  small  matter,  it  may  be,  but 
still  a  contradiction.  There  is  another  witness. 
Compare  his  evidence  with  that  of  Sir  Henry  Bulwer. 
Again,  I  have  arrived  at  a  period  of  life  when  men 
do  not  find  it  easy  to  learn  new  arts.  I  have  had 
to  study  the  art  of  deciding  upon  facts,  and  I 
desire  to  say,  if  it  is  all  interesting  to  those  who 
may  have  to  practise  before  me  hereafter,  that  I 
never  will  permit  my  mind  to  be  influenced  by  a 
suggestion  against  the  veracity  of  a  witness  upon 
a  point  as  to  which  there  was  an  opportunity  of 
examining  him  whilst  in  the  box,  and  as  to^  which 
no  cross-examination  has  been  administered.  I 
have  said  that,  in  another  form,  of  Sir  Robert 
Peel,  I  say  it  here  of  Sir  Henry  Bulwer.  I 
am  not  acquainted  with  either  of  those  gentle- 
men, and  I  must  judge  of  them  by  their 
conduct  in  court.  As  Sir  Robert  Feel  is  not 
asked  any  question  to  establish  the  gmver  charge 
which  lurked  under  that  which  was  laid  against 
him,  so  Sir  Henry  Bulwer  is  not  cross-examined, 
or  not  cross-examined  with  any  effect,  as  to  the 
circumstances  of  his  witnessing  the  disgraceful 
scene  to  which  he  is  alleged  to  have  been  a  party  in 
addressing  an  assembly  of  which  those  two  drunken 
men  formed  a  part.  He  says  no  such  drcnmstance 
occurred ;  he  says  so  in  a  manner,  and  referring  to 
details  which  satisfy  me  that  it  could  not  have 
occurred  without  his  knowledge,  and  in  this  respect, 
therefore,  Hatton  is  contradicted.  He  is  contra- 
dicted by  a  witness  who  is  apparently  worthy  of 
belief;  he  is  contradicted  c&cumstantially,  and 
there  is  no  cross-examination  of  the  witness. 
Who  am  I  to  believe?  Of  course,  Sir  Henry 
Bulwer,  and  not  Hatton;  then,  moreover,  he  is 
contradicted  by  Mr.  Carmichael,  whose  name  I 
introduce  for  the  last  time,  because  Hatton,  I  think, 
is  a  witness  who,  in  addition  to  the  evidence  which 
he  gave  of  treating,  was  called  for  the  purpose  of 
showing  that  Mr.  Carmichael  had  made  use  of  some 
menacing  expression  as  to  what  he  would  do  with  his 
tenants  in  case  they  took  part  against  him,  or  in 
case  somebody  else  treated  his  tenants  badly  for 
taking  part  against  him.  There  is  anodier  con- 
firmation of  Mr.  Carmichael,  and  here  is  another 
condemnation  of  Hatton,  because,  again  I  say,  if 
Mr.  Carmichael  had  been  the  knave  to  do  what  is 
suggested  in  respect  of  the  poor  people,  he  was 
falsely  accused  of  having  oppressed,  in  addition  to 
the  acts  of  folly  which  I  am  called  upon  to  believe 
as  against  him.  and  which  I  have  detailed,  we  are  to 
suppose  that  ne  was  guilty  of  the  act  of  folly  of 
boasting  of  what  he  was  doing  or  about  to  do  to  a 
person  Uke  Hatton.  Hatton  is  a  single  witness, 
not  sustained  by  any  other  witness  on  the  part  of 
the  petitioners,  contradicted  by  four  persons,  upon 
whose  testimony  certainly  I  should  place  more 
reliance  than  I  could  upon  his,  and  to  whose  testi- 
mony, taken  together,  there  is  an  overwhelming 
answer,  not  only  in  respect  of  tiiose  circumstances 
as  to  which  he  has  used  misrepresentation,  but 
sufficient  to  throw  suspicion  on  the  whole  of  the 
evidence  which  he  has  given ;  and,  again,  if  instead 
of  the  jog-trot  rules  of  law,  I  am  to  adopt  the  rule 
of  learn  all  from  one,  instead  of  judging  from  each 
according  to  his  own  individual  merits,  a  rule  which 
I  was  invited  to  apply  when  I  came  to  be  addressed 
in  reply,  —if  I  happened  to  be  a  hasty  man,  I  might 
at  once  sweep  away  this  class  of  evidence  by  saying, 
"  One  of  your  witnesses  who  was  cidled  to  establidi 
your  grave  case  has  wholly  failed  both  as  to  facts 
and  time.  He  has  been  proved  guilty  of  gross 
exaggeration,  but  he  has  been  provM  to  have 
represented  a  variety  of  drcoimtaiicefl,  therefoce  all 
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▼our  witnetaet  ought  to  be  treated  in  the  same  way." 
Bat  I  tmst  I  know  my  duty  to  my  fellow-creatures 
rather  better  than  to  adopt  any  such  sweeping 
criterion  under  the  pretence  of  taking  broad  or  wide 
▼iews.  There  is,  however,  a  point  of  riew  in  which  in 
this  case  I  ought  to  judge  of  all  by  one,  I  think,  in 
respect  of  that  part  of  the  case  where  the  petitioner 
has  failed.  I  ought  narrowly  to  inspect  the  case  of 
the  respondents,  for  the  purpose  of  seeing  whether 
it  sui^lies  those  gaps  which  the  petitioners'  case 
receired  in  the  way  which  I  hare  rather  indicated, 
I  fear,  than  explained,  does  unquestionably  present, 
and  I  especially  refer  to  the  specific  evidence  which 
has  been  given  with  reject  to  the  various  acts  of 
drinking.  I  wiU  take  Mr.  I^aw,  and  I  will  dismiss 
him  from  the  case.  Women  were  treated.  Who 
treated  them?  Shaw  unquestionably.  Shaw  was 
the  agent  of  Sir  Henry  Bulwer,  therefore  Sir  Henry 
Bulwer's  election  was  void.  Is  it?  Were  they 
treated  in  order  that  they  might  influence  their 
fathers,  brothers,  or  sweethearts,  which  unquestion- 
ahly  would  be  corrupt  treating  and  void  the  ejec- 
tion ?  It  appears  that  early  in  the  system  of  can- 
vaaaing  adopted  at  the  public-houses,  whilst  Sir 
Henry  Bulwer  was  speaking,  or  trying  to  get  into 
the  room  to  speak— having  first  failed  in  securing  the 
Bchoc^room  which  he  had  attempted  to  secure  up 
to  six  o'clock  in  the  evening,  in  respect  of  which 
there  is  another  contradiction,  I  do  not  pause  to 
add  to  those  which  already  exist,— a  number  of  fac- 
tory girls,  attracted,  as  gu-ls  would  be,  by  a  crowd  in 
any  place  where  thm  is  excitement  going  on,  pro- 
bably wanting  to  hear  the  great  man  from  London 
apeak,  or  drawn  there  by  the  novelty  of  elec- 
tioneering going  on,  appeared  to  have  collected  at 
the  White  Lion,  and  they  appear  to  have  teased  Mr. 
Shaw  in  the  passage,  and  Mr.  Shaw,  instead  of  resent- 
ing the  interference  with  his  liberty,  and  in  order, 
aa  he  stated— and  I  believe  him -not  at  all  for  the 
purpose  of  corrupting  these  girls,  but  for  the  pur- 
pose of  getting  them  out  of  the  way,  attracting 
them  so  that  they  might  leave  the  passage  and  go 
into  a  more  convenient  place,  ordered  them  two 
shillings'  worth  of  beer,  which  was  taken  into  a 
room  into  which  they  gradually  flocked,  and  no 
more  was  heard  of  them.  If  I  am  to  learn  all  from 
one^  what  sort  of  state  would  the  petitioners'  case  be 
in  to  prove  the  treating  of  these  women  ?  Other 
women  drank.  Take  the  evidence  of  Moore. 
Much  has  been  said  about  Mr.  Moore  not  having 
been  called  on  the  part  of  the  respondents ;  not 
having  been  called  when  it  was  stated  by  CoxaU, 
one  of  the  petitioners'  witnesses,  that  he  had  seen 
Baraclough,  and  that  on  the  suggestion  of  Bara- 
elough  he  went  to  Mrs.  Moore  and  ordered  some  beer. 
That  would  be  all  very  well  if  no  evidence  had  been 
given  to  explain  the  transaction,  but  it  might  have 
been  a  circumstance  of  suspicion  if  not  of  proof, 
and  the  first  rule  I  applied  might  have  been  retorted 
upon  the  respondents.  But  I  must  observe,  that 
having  the  list  of  those  persons  whom  Sir  Robert 
Peel  was  challenged  by  the  petitioners  to  produce,  I 
find  that  Moore's  name  is  not  in  the  list.  That  list 
consisted  of  four ;  Moore  was  not  one  of  them.  Job 
was  one  of  them,  and  he  was  cidled.  Moore  was 
added  by  the  respondents,  and  I  wondered  at  the 
time  to  myself  why  Sir  Henry  Bulwer  was  so  unwise 
as  to  put  a  man  into  the  box  whom  he  was  not  chal- 
lenged to  produce,  and  who  might  perhaps  prove 
something  against  him.  The  old  habits  of  an  advo- 
cate suggested  that  thought  to  my  mind,  though  I 
kept  it  to  myself.  I  was  bound  to  listen  to  what 
Moore  was  going  to  say,  but  it  soon  appeared  why 
Moore  was  called,  because  in  respect  of  the  treating 
te  which  so  much  importance  has  been  attached, 
spoken  to  by  counsel  for  the  purpose  of  fixing 
Baraclough  as  the  man  who  ordered  the  beer,  the 
expUnation  ia  this :  Mooi»  had  to  prepare  Job's  bam. 


If  I  recollect  rightly,  Moore  is  connected  with  Job's 
bam.  Moore  is  a  man  who  had  not  a  stable,  or 
horse,  or  corn,  and  had  to  resort  to  Job  when  he 
wanted  them.  Moore  was  called  for  the  purpose  of 
showing  that  the  drinking  which  took  place  there, 
and  which  unquestionably  took  place  to  a  large 
extent,  and  I  dare  say  out  of  buckets,  was  drinking, 
which  occurred  under  these  circumstances.  Job's 
bam  was  a  place  not  fitted  for  a  popular  assembly; 
Moore  undertook  to  make  it  so,  and  a  number  of 
people  in  the  neighbourhood  lent  a  hand  and  assisted 
Moore  to  fit  it  up.  He  took  lamps  there,  and  took 
down  the  door  either  to  make  a  flooring  or  to  allow 
the  peoi^e's  easily  getting  in  and  out,  aad  there  was 
a  great  deal  of  preparation,  which,  in  tlie  end, 
he  represented  to  Mr.  Shaw  was  work  and  labour. 
He  was  the  person  to  whom  9L  or  4/.  was 
paid.  To  that  was  added  SL  or  IL  respecting 
another  occasion  upon  which  the  same  bara  was 
used,  which  would  have  made  7L  or  8/.,  and  then 
Moore  appears  to  have  asked  for  something  for  him- 
self, or,  it  may  be — and  I  rather  come  to  the  con- 
clusion that  it  was— he  asked  for  something  for  him- 
self to  be  added,  in  order  to  make  up  for  the 
expenses  as  well  as  the  trouble  he  had  been  at  upon 
the  occasion,  and  upon  the  whole  he  was  paid 
the  sum  of  10^  That  was  in  order  to  explain 
the  drinking  going  on  at  Moore's  meeting  at 
Job's  bam.  How  came  there  to  be  drinking  at 
Moore's  when  the  meeting  was  not  there  ?  Must 
not  it  have  been  a  sort  of  chapel  of  ease  to  Moore's 
barn  for  the  purpose  of  treating?  Moore  gave  that 
explanation  of  it,  and  it  appears  to  me,  I  own,  to  be 
a  perfectly  natund  one.  I  think  the  lOL  did  include 
a  charge  for  beer  supplied  at  Moore's  upon  that 
occasion.  It  may  be  there  was  beer  to  the  extent 
spoken  of  by  Croxall.  It  may  be,  Baraclough  does 
not  admit  it,  but  it  may  be  that  there  was  beer 
ordered  upon  the  occasion,  but  the  evidence  of 
Moore  shows  that  the  occasion  was  a  special  one ; 
that  the  beer  represented  so  much  labour  which  was 
rendered  to  him  by  the  people  who  assisted  him  in 
order  to  do  that  which  Sir  Henry  Bulwer  was 
entitled,  and  I  think  bound  as  a  gentleman  to  pay 
for,  because  he  had  the  advantage  of  it ;  that  the 
beer  was  given  away  as  a  sort  of  acknowledgment  of 
the  assistance  that  had  been  rendered,  and  was  not 
given  away  to  purchase  votes.  I  will  refer  to 
another  occasion,  to  which  great  importance  has 
been  attributed,  no  more  importance  than  it 
deserved,  and  I  think  that  that,  with  Moore's, 
may  be  taken  as  a  fair  test  of  the  sort  of 
cases  which  those  of  which  we  have  distinct 
and  satisfactory  evidence  have  turned  out  to 
be  when  they  come  to  be  examined.  I  refer 
to  the  case  of  the  White  Lion  at  Fazeley. 
Unquestionably  there  were  meetings,  very  many 
meetings,  at  the  White  Lion.  Unquestionably 
there  was  drink,  and  that  drink  has,  I  think, 
also  been  proved  by  more  trustworthy  witnesses 
than  Hatton  to  have  been  partaken  of  by  persons 
who  did  not  pay  for  it,  a  large  portion  of  whom 
I  stopped  directly,  because  I  only  wanted  to  ascer- 
tain whether  there  was  any  corruption  in  fact  in 
this  case,  whether  the  election  had  been  affected, 
I  will  not  say  by  the  speaking,  but  by  the  drinking, 
a  number  of  whom  (I  counted,  I  think,  up  to  14) 
appear  to  have  been  so  little  influenced  by  this  drink 
to  which  so  much  has  been  attributed  that  they 
voted  for  Mr.  John  Feel.  I  think  I  am  right  iu 
that.  I  counted  up  to  14;  I  wUl  answer  for  a 
dozen.  No  doubt  such  drinking  did  go  on,  and 
went  on  at  the  White  Lion,  and  no  doubt  the  White 
Lion  was  a  place  where  meetings  were  held,  public 
meetings  as  they  have  been  called,  at  which  Sir 
Henry  Bulwer  addressed  the  electors,  and  also 
meetings  of  the  local  committee,  presided  over  by  a 
witoeai    who  has  been    oaUed,   whose  nama  I 
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will  not  stop  to  mention  at  this  moment,  for 
the  purpose  of  advancing  the  interests  of  Sir 
Henry  Bulwer.  In  respect  of  the  payments 
that  were  made  at  the  White  Lion,  I  find 
a  charge  of,  I  think,  20/.  allowed  to  Radford ; 
and  5/.  to  Preston,  the  other  man  at  Fazeley, 
the  landlord  of  the  Bed  Lion,  where  meetings 
were  also  held  for  one  or  other  of  the  purposes 
to  which  I  haTe  referred.  I  believe  that  that  20^ 
does  represent,*  to  some  extent,  drink.  I  believe 
that  when  the  accounts  came  to  be  squared  what 
Sir  Henry  Bulwer  Twho  appears  to  be  a  man  of  a 
very  collected  mind,  and  to  express  himself  with 
accuracy)  stated  the  other  day  were  his  directions 
in  the  case  were  complied  with,  and  I  think  that  his 
suggestion  that,  though  there  might  be  a  doubt  if 
fair  refreshments  might  be  allowed  to  the  com- 
mitteemen, was  acted  upon  in  the  payment  of  that 
20/.,  and  I  believe  that  does  include  Moore's  account 
— an  account  for  beer.  I  believe,  further,  that  a 
very  much  larger  amount  of  drink  was  supplied 
gratuitously,  that  is,  without  payment  at  the  time, 
at  Radford's  public-house,  and  it  may  be  also— 
though  I  ought  not  to  say  I  believe  it  without 
rather  more  investigation  than  I  have  been  able  to 
apply  to  the  evidence  ;  but  if  I  did  believe  it  there 
are  grounds  for  believing  it — ^I  will  assume  that 
drink  was  supplied  to  an  extent  something  like 
what  was  spoken  to  by  Mr.  Radford ;  probably  it 
may  have  been  as  much  as  20iL's  worth.  Here  I 
have  indeed  a  case  to  which  it  is  unnecessary  to 
apply  the  rule  that  from  one  you  may  learn  all, 
because  if  that  quantity  of  drink  had  been  proved 
to  have  been  supplied  at  Radford's  by  the  oilers 
of  Sir  Henry  Bulwer,  or  the  agent  of  Sir  Henry 
Bulwer,  I  must  have  come  to  the  conclusion 
that  it  was  supplied  with  the  infention  of  in- 
fluencing the  electors  of  Fazeley.  I  think  the 
supply  of  BO  large  a  quantity  of  drink  as  that,  if 
traoBd  to  Sir  Henry  Bulwer  or  his  agent,  would 
undoubtedly  have  compelled  my  mind  to  arrive  at 
that  conclusion,  and  I  must  deal  with  this  case  a 
little  minutely.  Apply  the  second  rule.  Circum- 
stances connected  with  and  raising  a  strong  sus- 
picion of  treating  within  the  statute  at  the  White 
Lion.  Are  these  circumstances  so  inconsistent  with 
the  negative  of  that  view,  namely,  that  the  supply 
was  not  by  the  orders  of  the  agents  of  Sir  Henry 
Bulwer  and  with  the  intention  to  influence  the 
election  that  I  ought  to  adopt  the  affirmative  instead 
of  the  negative  ?  What  are  the  circumstances  ?  A 
suggestion  by  Hatton,  upon  whose  evidence  I  have 
already  commented,  that  Baradough  ordered  some 
beer  at  the  first  meeting  at  the  White  Lion,  and 
afterwards  ordered  some  beer  at  the  Red  Lion,  with 
all  the  contradictions  to  which  I  have  referred  ;  a 
suggestion  by  Croxall  with  respect  to  Moore's,  upon 
which  I  have  already  commented,  as  to  the  bder 
supplied,  which  has  been,  I  think,  satisfactorily  ex- 
plained away,  and  the  evidence  to  which  I  shall  now 
refer,  the  contradiction  by  Baraclough  (as  he  is  the 
person  implicated,  I  will  not  profess  to  say  tiiat  I 
should  attach  any  great  weight  to  that  standing 
aloneWevidence  given  by  Sir  Henry  Bulwer,  ^at  he 
prohibited  from  the  beginning  any  resort  to  corrupt 
practices  in  the  election;  evidence  by  Mr.  Shaw, 
whom  he  employed  early  in  August,  and  who,  as  I 
said  before,  is  almost  the  only  person  who  has  re- 
ceived a  compliment  at  the  hands  of  the  counsel 
for  the  petitioners,  and,  of  course,  upon  instructions, 
that  he  did  his  best  to  avoid  any  such  vice,  and 
that  when  he  heard  that  drinking  had  been  going 
on  he  issued  a  circular,  ra^er  late  in  the  day,  no 
doubt,  in  November,  but  connected  with  and  con- 
firming his  previous  verbal  instructions  that  no  such 
practices  should  be  resorted  to.  A  person  produced, 
who  is  interested  in  making  out  that  Sir  Henry 
Bulwer,  through  his  agent,  waa  Uahle  to  pay  a  sum ; 


the  larger  it  is  the  less  likely  is   the  person  in- 
terested  to  withhold  information  with  respect  to 
agency  of  Sir  Henry  Bulwer  at  this  stage  while  the 
sum  remains  unpaid ;  that  person  is  Mrs.  Radford. 
She  confirms  Baraclough  as  to  no  orders  having 
been  given  by  him,  and  she  states  that  the  only 
person  to  whom  she  can  point  as  having  given  orders 
for  drink  at  the  White  Lion  was  a  person  of  the 
name  of  Handley,  who  was  called  the  lawyer  of  Sir 
Robert  Feel,  but  who  was  not  proved  to  have  had 
any  connection  with  that  gentleman,  and  certainly 
none  affecting  his  position  in  this  election,  and  who 
was  no  further  connected  with  Sir  Henry  Bulwer 
than  his  being  a  favourer  of  his,  the  person  who  is 
asserted,  but  who  is  not  proved  by  any  evidence  to 
have  been  the  agent  of  Sir  Henry  Bulwer.  But  then 
it  is  said,  and  properlv  said,  and  appeal  is  made  to 
the  probabilities  of  the  case,  how  imi^obable  it  is 
that  those  persons,  titie  Radfords,  would  have  sup- 
plied so  large  an  amount  except  upon  the  orders  of 
reasonable  people.  Let  us  inspect  that,  and  see  what 
the  true  proportions  are  of  that  appeal  to  proba- 
bility ;  and  here  I  must  observe  that  is  one  of  the 
perils  that  environ  members  who  resort  to  this  con- 
trivance.    I  do  not  say  it  in  the  sense  of  blame.    It 
is  quite  out  of  my  province  to  make  any  personal 
remarks  at  this  part  of  the  case,  and  I  use  it  because 
a  better  word  does  not  come  to  my  mind ;  but  this 
dangerous  practice  of  organising  canvasses  at  public 
houses.  That  practice  was  resorted  to  on  the  part  of 
Sir  Henry  Bulwer,  unquestionably  at  eight  places, 
all  of  which  Sir  Robert  Feel  appears  to  have  visited 
at  a  later  period  of  the  canvass  and  at  some  of 
which,    if    not  all   of  which,    he   incurred   bills. 
When  his  time  came  for  meetings  to  be  held,  be 
addressed  the  electors,  at  those  eight  places.    But 
many  more  houses,  if  I  can  judge  ^em,  were  visited 
by  Sir  Robert  Peel.    Sir  Henry  Bulwer  did  hold 
meetings  from  Uie  beginning  of  August,  from  time 
to  time,  down  to  October,  when  he,  or  persons  on 
his  behalf,  did  speak,  and  did  do  various  acts  for 
the  purpose   of   advancing  his   interests    at   the 
election.    There  was  an  organisation  like  that  in 
the  Lambeth  case,  which    might  be    shortly  de- 
scribed thus :— Workmen's  committeee  were  formed, 
respectable  persons  who  could  be  relied  upon  were 
trusted  to  preside  at  those  committees,  and  to  set 
on  foot  a  canvass  of  the  new  voters,  who  were  some 
of  them  working  men  in  factories  and  some  in 
foundries,  some  being  engaged  in  agriculture,  on 
behalf  of  Sir  Henry  Bulwer,  and  I  think  it  may  be 
taken  that  at  the  committee  which  so  met  there  was 
beer  (hunk,  a  part  of  which  is  represented  in  the 
amounts  which  were  allowed  under  the  term  of  fair 
refreshments,  when  the  bills  came  to  be  paid  upon 
the  part  of  Sir  Henry  Bulwer.    I  have  no  doubt 
there  was  such  an  organisation  and  that  such  a  plan 
was  resorted  to.    I  call  that  a  dangerous  practioe. 
One  of  the  perils  to  which  members  are  exposed  is 
this :  persons  who  are  no  voters  at  all,  who  have  no 
interest  in  either  party,  and  who  can  only  care  to  swig 
at  other  people's  expense  wherever  they  think  drink 
is  going  gratuitously,  go  round  to  such  meetings 
and    are   allowed   to   go  in  under  the  mistaken 
notion  that  they  are  voters  or  out  of  good  nature, 
not    liking     to   object    to   them.     The    member 
is  exposed  to  a  number  of  persons  of    that  sort 
dropping  in  and  drinking  what  they  do  not  pay 
for,  and  then  making  a  great  show  of  it  when  the 
trial  comes.    If  you  could  get  ten  people  who  went 
round  to  the  twenty-seven  houses  at  which  the 
meetings  were  held  you  get  270  pieces  of  evidence, 
and  if  you  can  manage  to  arrange  it  and  mix  it  up 
and  down  before  the  judge  at  the  trial  more  or  less, 
and  he  is  too  lazy  or  too  little  perspicacious  to  be 
able  to  reduce  it  to  its  natural  order  and  to  see 
exactly  what  it  means,  you  run  a  very  great  chance 
of  his  ftssnming  that  popular  character  which  it 
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seems  to  be  the  fashion  to  invite  judges  to  assume 
upon  these  occasions.  The  indiscriminate  appli- 
cation of  the  besom  of  corruption  may,  for  auglit 
I  know,  put  an  end  to  some  malpractices,  but  it 
certainly  will  put  an  end  to  all  ideas  of  justice  or 
fair  play  in  these  proceedings  unless  it  be  applied 
with  discrimination,  and  according  to  law.  Another 
peril  is  this :  committeemen  who  are  employed,  and 
who  it  has  been  assumed  may  be  supplied  with  fair 
refreshments,  never  ought  to  be.  The  Lambeth  people 
were  wiser  than  the  Tamworth  people  turned  out 
to  be  in  this  way,  for  they  did  not  allow  their 
committeemen  to  have  drink,  for  the  obvious 
reason  that  it  was  sure  to  lead  to  excess.  The 
oommitteemen  are  almost  sure  to  bring  occasionally 
a  friend  or  two,  and  to  introduce  them  under  the 
same  circumstances  as  the  intruders  and  parasites 
to  whom  I  referred  as  the  first  class  as  perilous 
people  would  have  introduced  themselves,  and  these 
again  form  a  body  of  witnesses  who  add  to  the 
harass  of  evidence  out  of  which  the  judge  has 
to  extract  the  three  grains  of  truth  or  whatever 
number  he  may  think  are  to  be  found  in  the  mass 
of  evidence — that  is  as  well  as  he  can,  without 
any  suggestion  upon  the  part  of  the  petitioners  of 
any  path  through  the  wilderness  of  proof.  There 
is  a  third  class,  and  here  I  speak  of  what  I  know, 
because  I  speak  from  the  experience  that  I  have 
gained  from  the  books,  and  also  from  ray  own 
observation.  It  must  be  now  some  thirty-one 
years  ;  it  was  before  I  was  called  to  the  bar  that  I 
remember  to  have  heard  a  case  argued  in  the 
Court  of  Exchequer  before  the  judges  there,  and  it 
impressed  itself  upon  my  mind  by  an  odd  circum- 
stance, because  I  think  if  it  be  in  the  books  and  be 
referred  to,  it  will  be  found  that  a  publican  could 
not  fix  the  member  because  he  could  not  prove  the 
agency,  and  then  he  brought  an  action  against  the 
person  who  had  given  the  order,  and  he  failed 
because  that  person  when  he  gave  the  order  was 
proved  to  have  given  it  in  the  name  of  the 
member,  and  it  was  not  negatived  that  there  was 
authority  from  the  member.  It  struck  me  as 
being  so  odd  an  antic  of  the  law  that 
it  has  fixed  itself  upon  my  mind  ever  since. 
Upon  looking  at  the  reports  of  election  com- 
mittees it  will  be  found  that  similar  instances  have 
occurred  over  and  over  again,  where  the  seats  of 
the  members  have  been  endangered.  The  third 
dangerous  class  to  which  I  was  about  to  refer  is  the 
class  of  the  landlord  himself,  who^  being  called 
upon  to  lend  his  room  for  the  purpose  of  holding 
meetings  there,  and  having,  it  may  be  implied, 
authority  to  provide  fair  refreshment  to  the  com- 
mittee during  their  labours,  which  could  hardlv 
have  the  name  of  treating  affixed  to  it,  unless  it 
were  excessive,  takes  upon  him,  either  without  any 
orders  at  all  upon  the  chance  of  being  paid  by  the 
candidate  if  he  should  turn  out  to  l^  successful, 
and  not  liking  to  have  an  inquiry  made,  which 
may  result  in  a  charge  of  treating,  whether 
successful  or  not,  especially  if  the  tribunal  were 
an  uncertain  one,  or  being  satisfied  to  act  upon 
the  orders  of  persons  who  do  not  even  profess  to 
represent  the  members,  in  addition  to  the  drink 
which  he  is  authorised  by  the  member  or  his  agents 
to  give,  allows  a  long  score  to  be  run  up,  for  which 
there  is  no  authority  at  all.  1  will  conclude  by 
saying  that  upon  the  evidence  of  Mrs.  Radford,  espe- 
cially that  Handley  was  the  only  person  who  gave 
orders,  and  those  as  to  some  beer,  and  that  Handley 
did  not  profess  to  give  orders  by  the  authority 
of  anybody,  and  that  if  he  did  there  is  no  proof 
that  he  was  the  agent  for  Sir  Henry  Bulwer. 
I  arrive  at  the  conclusion,  and  I  do  so  without  hesi- 
tation in  my  own  mind,  that  the  beer  which  was 
supplied  in  excess  at  the  White  Lion  is  not  proved 
to  have  been  supplied  upon  the  order  of  an  agent 
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of  Sir  Henry  Bulwer,  and  that  therefore  there  is  no 
proof  of  corruption  in  that  respect  against  Sir 
Henry  Bulwer  or  his  agent.  I  have  gone  through 
this  evidence,  as  I  stated,  with  great  care,  and  I  have 
taken  out  a  variety  of  circumstances  all  leading  my 
mind  to  the  same  conclusion.  If  there  are  any  that 
have  struck  me  forcibly  in  support  of  the  opposite 
view  of  the  case,  I  hope  it  will  be  believed — I  know 
it  will  be  by  the  members  of  my  own  Profession— 
that  I  should  have  brought  them  forward  and  dis- 
cussed them,  as  far  as  my  abilities  go,  with 
equal  point  and  allowed  them  equal  weight  to 
those  to  which  I  have  adverted  in  inclining  my  mind 
to  take  the  negative  rather  than  the  affirmative 
view.  The  only  other  circumstance  to  which  my 
attention  has  been  much  called  is  to  the  question, 
whether  there  really  is  proof  that  Sir  Henry's 
Bulwer,  use  of  these  public-houses  may  be  attri- 
buted to  legitimate  motives  on  the  part  of  him- 
self and  his  agents.  That  I  have  anxiously  con- 
sidered, and,  with  a  view  to  decide  it,  I  have  com- 
pared the  accounts  of  Mr.  John  Peel  with  the 
accounts  of  the  other  candidates,  and  I  find  that  the 
charge  against  Mr.  John  Peel  in  respect  of  places 
of  which  three  names  were  given,  namely,  William 
Tempest,  Wildman  and  Son,  and  William  Hadcock 
and  others,  for  hire  of  rooms,  gas,  candles,  fire, 
attendance,  horse  com,  &c.,  89/.  1  Is.  2cL,  he  seems  to 
have  spent  only  89/1  l\s.2(L  upon  his  rooms,  and 
whatever  accommodation  he  required  there.  Sir 
Robert  Peel  appears  to  have  been  at  more  expense 
than  Mr.  John  Peel  in  respect  of  this  sort  of 
accommodation ;  he  appears  to  have  been  at 
the  expense  of  some  99/.  28.  The  names  are  not 
given,  but  the  places  are  mentioned,  of  which 
Tamworth  is  one,  and  that  consumed  74/.  of  the 
entire  amount.  The  smallness  of  the  rest  is  ac- 
counted for  by  his  having  held  a  lesser  number  of 
meetings  than  Sir  Henry  Bulwer  at  the  other  places, 
the  names  of  which  have  been  referred  to.  Mr.  John 
Peel  charges  besides  66/.  17s.  2cL  for  carriages.  Sur 
Robert  Peel  charges  41/.  3«.  Sd.  for  carriages.  Now 
I  come  to  an  item  which  no  doubt  excited  tho 
suspicion  of  the  petitioners  and  their  advisers,  and 
I  am  far  from  saying  in  this  part  of  the  case 
an  unjust  suspicion  with  respect  to  what  had 
been  done  on  the  part  of  Sir  Henry  Bulwer,  because 
the  charge  actually  admitted,  and  paid  by  him  is  in 
respect  of  eight  places  231/.,  therefore  he  expended 
considerably  more  than  double  what  Sir  Robert 
Peel  did,  and  more  in  proportion  again  than  what 
Mr.  John  Peel  did.  I  cannot,  however,  find  in  his 
account  the  separate  claims  in  respect  of  carriages  to 
which  I  have  referred.  Now  I  leave  those  accounts 
with  this  remark.  Mr.  Serjt.  Ballantine  did  not,  in 
his  reply,  refer  to  that  which  appeared  at  the  time 
of  the  examination  of  the  receipts  to  be  a  suspicious 
item— the  horse  corn.  I  really  did  begin  to  rouse 
up  my  suspicion  when  the  item  of  horse  corn  came 
out,  and  especially  when  I  found  that  it  was  struck 
out  of  some  of  the  receipts,  and  left  in  in  others 
and  more  especially  when  it  was  proved  that  Moore 
had  no  claim  for  horse  corn,  and  that  whenever  he 
did  want  any  stabling  for  his  horse,  or  corn,  he  had 
to  resort  to  Job's,  having  no  accommodation  of  his 
own  ;  but  I  must  observe  that  that  charge  for  horse 
corn  occurs  in  a  variety  of  the  receipts.  It  appears 
to  have  been  a  sort  of  form  adopted.  I  do  not  know 
whether  it  is  an  electioneering  form,  but  it  certainly 
does  appear  in  Mr.  John  Peel's  account,  with  the  still 
more  objectionable  word  "  &c."  I  certainly  have  not 
the  slightest  suspicion  of  that  gentleman's  account, 
even  with  the  ambiguous  "&c."  I  think,  upon  Moore's 
explanation,  the  horse  corn  is  shown  to  have  been 
improperly  in  the  receipt ;  but  I  think  the  suspicion 
arising  out  of  that  circumstance  is  removed.  I 
further  observe,  with  respect  to  the  charges 
for  carriages,  and  their    absence    from  some    of 
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the  accounts  and  their    presence   in    others,   Mr. 
Shaw  stated  incidentally,  apropos   of    some  other 
subject,    there    were  carriages    and    horses    era- 
ployed    for    the    purpose    of    this    election,    and 
expense  was  incurred,  as  we  know  it  was  incurred, 
in  respect  of  carriages  and  horses  going  about  to 
these  various  places;  and,  of  course,  such  an  ex- 
pense must  have  been  incurred  at  public  meetings 
when  the  gentle  were  going  to  join  the  simple  in 
their  joint  efforts  to  produce  such  a  result  of  elec- 
tion as  they  desired.     I  have  endeavoured  thus, 
very  likely  imperfectly,  so  far  as  the  magnitude 
and  importance  of  this  case  are  concerned,  but  I 
have  endeavoured  carefully,  with  all  my  might,  to 
apply  my  knowledge  of  the  law,  as  a  lawyer,  and 
my  wits  as  a  man,  to  the  law  and  the  facts  respec- 
tively.   I  have  struggled  to  keep  aloof  from  what 
I  am  afraid  does  exist  between  some  of  the  per- 
sons whose  names  have  been  mentioned  in  the  case, 
and  which  I  sincerely  trust  will,  soon  after  the 
result  of  this  case,  be  entirely  allayed.    Anger  is 
a  noble  passion — probably  it  stands  second  in  the 
rank  of  Uie  nobler  passions—but  anger  with  respect 
to  matters  that  are  passed,  and  in  respect  of  a 
quarrel  which  has  been  manfully  fought  out — ^in 
whidi  each  party  has  resorted  to  all  the  means  that 
he  could  to  win,  and  in  which  the  lawful  conclusion 
of  the  matter  has  arrived— would  be  deeply  to  be 
reprehended;  and   I  do  trust,  if  I  was  not  mis- 
taken   in    thinking   that   especially  some  of   the 
witnesses,  rather  than    the  candidates,  were  the 
subject  of  that  most  infectious  of  feelings,  that 
all  parties    who  have  quarrelled   over   the   elec- 
tion  will    now  shake    hands,   and   there  will  be 
peace  in  Tamworth  for  the  future.    It  only  remains 
that  I  should  dispose  of  the  question  of  costs.    I 
;iri]l  not  put  it  upon  the  counsel  to  make  the  appli- 
cation.   I  felt  sure  it  would  be  made  by  the  counsel 
for  the  party  who  happened  to  be  successful.    With 
respect  to   Sir  Robert  Peel,  I  think  there  is  no 
difficulty  whatsoever ;  he  has  been  returned  for  this 
borough  by  fair  means,  and  by  a  majority  which 
most  unquestionably  pronounces  the  opinion  of  the 
people  in  his  favour.    He  never  would  have  been 
petitioned  against  but  for  his  alleg^  connection 
with  Sir  Henry  Bulwer.    There  was  no  such  con- 
nection certainly  now  proved  to  the  satisfaction  of 
the  court.    A  personal  attack  was  made  upon  him 
whidi,  upon  the  evidence  before  me,  I  am  bound  to 
say  has  proved  utterly  groundless.    I  must  order 
the  petitioners  to  pay  the  costs  of  Sir  Robert  Peel. 
In  respect  to  Sir  Henry  Bulwer,  I  draw  no  distinc- 
tion between  that  gentleman  and  Sir  Robert  Peel 
personally.    I  must,  however,  observe,  and  it  must 
be  obvious,  from  the  laborious  manner  in  which  I 
have  been  compelled  to  deal  with  the  question  of 
the  2180  men  and  with  the  question  of  treating, 
that  this  case  has  given  me  very  great  anxiety.    I 
think  if  it  had  only  turned  upon  the  question  of 
treating  I  might  have  pronounced  the  same  conclu- 
sion as  to  that  gentleman  as  I  have  already  done  as 
to  Sir  Robert  Peel,  but  I  look  with  so  much  dislike, 
— it  may  be  an  unwise  one  ;  but  I  am  bound  to  act 
upon  the  principles  which  I  have  learnt,  which  I 
am  too  old  to  change — I  look  upon  the  renewal  of 
any  system  of  private  war,  or  any  semblance  of  it, 
in  this  or  any  other  country,  as  so  dangerous,  so 
much  to  be  deprecated  should    It  be  threatened, 
and  so  much  to  be  abolished  and  put  down  by  the 
strong  arm  of  the  law  should  it  arise,  that  I  think 
the  fact  of  the  employment  of  that  mob  by  Bara- 
clough,  though  it  does  not  in  point  of  law  affect  the 
fate  of  the  election  so  far  as  Sir  Henry  Bulwer  is  con- 
cerned, ought,  in  a  matter  which  is  to  be  disposed 
of  by  discretion  to  induce  me  to  abstain  from  order- 
ing that  the  petitioners  should  pay  the  costs  of  Sir 
Henry  Bulwer.    Therefore,  in  the  language  of  the  I 
Act  of  Parliament  which  it  is  necessary  1  should  1 


recite  at  this  portion  of  the  case,  I  must  deem  and 
determine  that  Sir  Robert  Peel,  whose  return  is 
complained  of  by  the  petition,  was  duly  elected  and 
returned ;  that  Sir  Henry  Bulwer,  whose  return  is 
also  complained  of  by  the  petition, was  duly  elected 
and  returned ;  that  no  corrupt  practice  was  proved  to 
have  been  committed  by,  or  with  the  knowledge  or 
consent  of,  any  candidate  at  the  election ;  that 
from  the  evidence  before  me  it  does  not  appear  that 
corrupt  practices  have  prevailed,  nor  that  there  is 
reason  to  believe  that  corrupt  practices  have  exten- 
sively prevailed  at  the  dection  to  which  the  petition 
relates. 


Agents :  T.  Argyk,  Tamworth ;  Frtahjidd,  Bank- 
buildings;  Keane. 

SALFORD  ELECTION  PETITION. 

Feb.  24,  25,  26,  and  27,  March  1  and  2,  1869. 

(Before  Maktin,  B.) 

Hiring  of  roughi — Conveyance  of  votert  to  the  poU^ 
Treating— Drunkenness  of  voters — Undue  influence 
—  General  violence  not  alleged  inpetition-^  Beerhouse^ 
keeper^  accounts — Evidence — Otsttnn  of  borotnh — 
Payment  of  daifs  wages  to  partisan's  employees 
engaged  in  election — Offers  of  bribes — Isolated  pay- 
ments  of  trifling  sums — Agency. 

There  ums  an  aUegaiion  in  the  petition  of  undue 
influence: 

Held,  that,  although  evidence  of  general  rioting  and 
violence  would  not  be  altogether  excluded  under  that 
avermeniy  there  ought  properly  to  be  an  averment  in 
the  petition  stating  that  general  violence  was  relied  on. 

A  return  made  by  a  returning  9ffi^  i*  ^^  ^**  he 
impeached  upon  light  grounds.  Where,  thereore,  the 
iUegal  acts  relied  upon  are  independent  acts,  the 
separate  and  several  acts  of  persons  connected  with 
the  election,  swh  acts  should  be  proved  to  the  entire 
satisfaction  of  the  judge  who  is  to  decide  upon  them. 

Because  proceedings  take  place  at  an  election,  which,  in 
the  opinion  of  the  judge  are  thoroughly  wrong,  and 
ought  not  to  have  been  done,  he  is  not  in  consequence 
to  require  the  less  evidence  in  regard  to  the  particular 
facts  which  are  to  upset  the  election. 

Where,  therefore,  roughs  were  hind,  and  a  certain  sum 
of  money  was  allowed  Jor  their  payment : 

Held,  that,  whilst  this  was  in  itself  an  improper  and 
obiectionabk  proceeding,  yet,  evidence  not  having  been 
given  to  show  that  the  roughs  so  hired  and  paid 
interfered  with  the  freedom  of  the  election,  il  could 
not  affect  the  seats  of  the  re^9ondenis. 

Seventy' two  cabs  were  hired  bv  the  respondents  at  a 
cost  of  167/.,  in  some  of  which  voters  were  conv^fed 
but  the  legality  of  this  proceeding  ums  discussed  and 
doubts  expressed  in  the  committee-room  of  the  respon- 
dents, and  the  voters  so  conveyed  were  dropped  same 
distance  short  of  the  polling-booths : 

Six  beerhouses,  cU  least,  were  hired  as  committee- 
rooms  by  the  respondents,  and  several  of  their  voters 
went  to  the  poll  in  a  state  of  drunkenness : 

Held,  that  these  were  matters  for  comment,  but  did  not 
render  the  election  void. 

Section  I  of  21  ^  22  Vict.  c.  87,  made  it  lawful  for  aiq 
candidate  or  his  agent  to  convey  voters  to  the  poll,  but 
prohibited  the  payment  of  travelling  expenses.  Sec- 
tion 36  of  SO  ^  31  Vict.  c.  102,  says  that  it  shall  not 
be  lawful  for  any  candidate,  or  anyone  on  his  beh  i{f, 
at  any  election  for  any  borough  {except  five  spedji- 
cally  mentionedy,  to  pay  any  money  on  account  of  the 
cnv^ance  of  any  voter  to  the  pon  either  to  the  voter 
himself  or  to  any  other  person. 
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HM,  that  the  iection  of  the  later  Act  overrides  the  sec- 
tion of  the  earlier,  and  mahu  it  illeacd  to  provide 
vehicles/or  the  conoetfance  of  wters  to  the  poll,  it  beina 
the  intention  of  the  Legislature  that  voters  shouui 
either  walk  to  the  poU  or  go  in  their  own  private 
carriages. 

Semble,  if  a  candidate  wilftJbj  and  deliberated^  and  of 
purpose,  contrary  to  law,  cuhwed  a  thina  tg  be  done, 
which  would  not,  ij  done  innocently  or  inadvertently, 
vitiate  an  election,  it  would  make  an  election  void, 

ThB  house  of  one  K.,  a  publican,  was  hired  by  £r,  an 
agent  of  the  respondents,  and  JC,  bv  direction  of  H., 
hired  certain  roughs  to  defend  K*s  house  and  to  bring 

3^  voters  to  the  poU     On  the  day  of  election  a  good 
eal  of  eating  and  drinking  went  on  at  K*s  house  •* 

Beldy  that  K.  was  not  an  agent  of  the  respondents,  and 
therefore  that  the  treating  which  took  place  at  his 
house  could  not  affect  the  dection. 

Refreshments  were  ordered  to  be  provided  at  H*s  public- 
house.  The  person  giving  the  order  subsequently 
thought  it  dangerous  and  counternuxnded  it.  The  re- 
/resmnents,  however,  had  been  prep€xred,  and  H,  was 
uuimatdy  indemnified  for  the  expense  incurred: 

Held,  that  this  payment  was  not  a  corrupt  act. 

It  was  proved  that  some  of  the  canvassers  of  the  re- 

tpondents  brought  voters  up  to  the  poll,  and  after 

they  had  voted,  in  some  instances  gave  them  some 
beer: 

Held,  that,  considering  the  state  of  the  borough,  and  that 
it  was  a  habit  among  the  inhabitants  to  treat  one 
another  as  a  common  and  usual  thing,  the  acts  of  these 
canvassers  could  not  be  regarded  as  corrupt. 

An  active  partisan  of  the  remondents  employed  a  number 
of  men  in  his  miU,  but  aid  not  attempt  to  influence 
them  in  any  way.  He  employed  severed  qf  them,  how- 
ever, in  the  light  work  of  ^e  election  on  the  polling-day. 
Th^  were  subsequently  paid  an  ordinary  Jay's  wages : 

Held,  not  to  be  a  comqDt  payment. 

It  is  dangerous  to  receive  in  evidence  conversations  re- 
lating to  offered  bribes;  where,  therefore,  it  was 
alleged  that  a  sick  mtxn  said  that  he  would  not  go  to 
thepollfor  30^,  and  that  a  canvasser  said,  ^*  We  ao  not 
care  if  it  is  40/.  iJ  you  like:** 

Held,  that  if  this  had  been  proved  it  did  not  amount  to 
bribery,  and  that  if  it  md,  the  evidence  as  to  the  con- 
versation being  that  of  a  bystander  only  could  not  be 
regarded  as  si^ffkient. 

A  corrupt  payment  ajler  the  election  by  a  person  em- 
ployed for  the  purposes  qf  the  election  only  without  the 
privity  qf  the  member  himself,  cannot  affect  that 
member's  election. 

It  appeared  that  the  whole  of  the  money  expended  in 
bribery  amounted  in  the  aggregate  to  half-a-crown 
between  three  persons : 

Held,  that  unless  it  were  shown  beyond  a  doubt  that  tht 
acts  of  aUeged  briberv  were  done  by  the  candidates 
themselves,  the  expenditure  of  so  small  a  sum  could  not 
tnmdidate  the  election : 

Secus,  if  the  acts  of  giving  trifling  sums  were  accumu- 
lative. 

This  petition,  againat  the  return  of  Messrs. 
Cawlej  and  Charley,  contained  the  usual  allegations 
of  bribery,  treating,  and  undue  influence;  and 
another,  that  the  respondents  '*  did,  by  theroselres 
and  other  persons,  hire  and  engage  and  pay  money 
for,  a  number  of  conveyances  for  the  purpose  of 
conreying  voters  to  the  poll,  and  which  were  used 
on  the  day  of  the  election  in  their  interest." 

The  counsel  for  the  petitioners  were  Higgin,  Q.  C. 
(absent  on  account  ol  illness)  i^we,  Edwards,  and 
Armitage;  for  th«  respondents,  HoOcer,  Q.  C,  and 
SermbeU. 


The  evidence  as  to  the  employment  of  cabs  may 
be  taken  from  the  respondents.    Mr.  Cawley  said : 

The  employment  of  oabs  came  before  the  committee 
aboafc  a  month  before  the  election.  There  was  a  good  deal 
of  diAcoisioQ  reelecting  the  le4ality  or  illegality  of  their 
use.  Bepreeentatione  were  made  to  the  committee  that 
conveyances  would  be  neoeeaary  to  take  about  canvaeeen 
and  meaeengars.  There  were  several  discoMions,  and  we 
knew  that  conveyances  were  requisite,  because  the  borough 
is  a  large  one,  and  includes  Pendleton  and  Broughton,  aud 
extends  over  a  lurge  area.  There  are  thirty-scTen  polling 
booths  and  thirteen  districts. 

Martin,  B. — I  understand  that  several  of  the 
polling  booths  were  at  one  place  ? 

^yHerscheU:^ 

Those  thirteen  places  or  districts  ware  very  far  from  oim 
another.  We  were  informed  that  the  other  side  were  pro- 
posing to  use  conveyances  for  their  committeemen  and 
canvaasera,  and  we  decided  to  procure  three  cabs  for  each 
committee-room.  During  the  cauTaas  wo  had  thirteen  or 
fourteen,  and  on  the  day  of  election  there  was  a  neater 
number.  Shortly  before  the  election  we  came  to  the  con- 
clusion that  hired  cabs  should  not  be  used  for  the  convey- 
ance of  voters  to  the  poll.  We  had  a  number  of  private 
couTegranoes  placed  at  our  disposal,  but  the  other  side  had 
a  much  larger  number. 

Herscheli. — So  far  as  you  know,  were  hired  cabs 
used  for  the  conveyance  of  voters  to  the  poll  ? 

Witness  :— 

So  far  as  I  know,  they  were  used  for  messengers  and  can- 
vassers only.  We  had  messengers  constantly  going  to  each 
poUing-botn  from  the  central  committee,  taUng  the  returns 
and  bringing  information  back.  With  reeazd  to  the  others, 
I  know  as  a  matter  of  foot  that  during  tine  greater  portion 
of  the  day  I  never  passed  in  and  out  of  the  eommittee-room 
without  seeing  three,  four,  five,  or  even  more  cabs  standing 
idle  at  the  door.  I  was  in  the  central  committee-room  about 
half-past  three  o'cl  ck,  when  a  respectable  gentleman,  whom 
I  dia  not  know,  came  in  in  a  state  of  excitement  and  said 
to  me,  '*  I  want  a  conveyance  to  fetch  a  voter.  There  are 
half-a-dosen  cabs  standing  idle  near  the  door  and  I  am  not 
allowed  to  take  one  of  them."  My  reply  was,  "  You  most 
not  take  one,  but  look  out  for  the  first  private  oonvejanoe 
and  take  that." 

In  cross-examination,  he  admitted  that  he  had 
said  the  voters  might  be  taken  back  in  the  cabs. 

Martin,  B.,  referring  to  the  section  of  the  Act  of 
Parliament,  said  it  appeared  that  a  payment  for  a 
cab  by  a  candidate  for  the  conveyance  of  voters  to 
the  poll  was  an  illegal  payment.  What  was  the 
penalty  ? 

Pope  said  that  that  was  no  doubt  a  diffi- 
cult question  to  decide.  According  to  the  old 
Act  of  Parliament  the  penalty  for  the  illegal  act  of 
providing  drink  and  entertainment  to  a  voter  was 
20s.,  and  it  might  be  argued  that  the  penalty  for 
conveying  voters  was  the  same.  But  he  should 
prove  that  this  employment  of  cabs  was  wilfully  and 
intentionally  done  in  violation  of  the  Act  of  Par- 
Uament,  and  he  should  contend  that  that  amounted 
to  a  corrupt  act,  because  it  was  done  for  the  pur- 
pose of  influencing  voters,  and  it  did  influence 
voters.  That,  he  should  contend,  would  be  either 
bribery  or  treating,  and  would  void  an  election. 
He  had  no  doubt  of  being  able  to  sustain  that  posi- 
tion if  the  facts  bore  it  out. 

Martin,  B.~If  a  person  persistently  violates  the 
law  for  the  purpose  of  influencing  voters,  what 
effect  has  that  ? 

Holker, — It  will  render  the  offender  liable  to 
punishment.    In  this  case  the  penalty  is  40s. 

Pope, — That  is  for  an  isolated  act,  but  in  this  case 
there  is  a  systematic  and  intentional  doing  of  an 
illegal  act. 

Martin,  B.— I  certainly  would  not  make  a  final 
judgment  upon  the  question,  but  I  would  reitorve 
the  point  for  the  Court  of  Common  Pleas.  If  a 
person  wilfully  and  deliboratoly,  and  of  purytose, 
contrary  to  law,  allows  a  thing  to  be  done,  I  should 
think  it  would  make  an  election  void.    I  do  no 
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think  that  is    an  unreasonable    thing  to  say.    I 
shall  not  conclude  myself. 

Subsequently,  Holker,  in  opening  the  case  for  the 
respondents,  again  referred  to  this  subject: — The  law 
with  respect  to  the  conreyance  of  voters  at  elections 
was  by  no  means  clear.  The  section  of  the  Act 
which  dealt  with  it  was  the  36th,  which  enacted, 
'*  It  shall  not  be  lawful  for  any  candidate,  or  any  one 
on  his  behalf,  at  any  election  for  any  borough,  to 
pay  any  money  on  account  of  the  conveyance  of  a 
voter  to  the  poll,  either  to  the  voter  himself  or  any 
other  person ;  and  if  such  candidate,  or  any  person 
on  his  behalf,  shall  pay  any  money  on  account  of 
the  conveyance  of  a  voter  to  the  poll,  such  payment 
■hall  be  deemed  an  illegal  payment  within  the 
meaning  of  the  Corrupt  Practices  Prevention 
Act  1864."  The  intention  of  the  Legislature 
was  to  make  it  unlawful  to  give  money  to  a 
voter  himself  in  order  that  he  might  by  means 
of  the  money  convey  himself  to  the  poll,  or  to 
give  money  to  any  other  party  in  order  that 
he  might  convey,  or  cause  to  be  conveyed,  a 
voter  to  the  poll.  It  was  perfectly  obvious  that 
if,  for  instance,  Bs.  were  given  to  a  voter  in  order 
that  he  might  pay  for  his  conveyance  or  to  get  him- 
self conveyed  to  the  poll,  or  if  a  sum  of  money  were 
given  to  any  other  person  in  order  that  he  might 
convey  a  voter  to  the  poll,  the  giving  of  money 
in  that  way  might  oi>erate  in  effect  and  indirectly 
as  a  bribe.  But  no  such  influence  could  possibly 
arise  or  take  place  if  a  candidate  merely  hired  car- 
riages, and  in  those  carriages  brought  the  voters 
from  their  places  of  residence  in  o^er  that  they 
might  poll,  for  how  could  it  possibly  be  said  that 
the  effect  of  allowing  a  man  to  ride  in  a  cab  from  his 
place  of  residence  to  the  poll  would  be  likely  to  induce 
him  to  vote  for  the  candidate?  Would  it  be  more 
likely  to  induce  a  man  to  vote  to  give  him  a  ride  in 
a  hired  cab  placarded  **  Cawley  and  Charley,"  or  to 
give  him  a  ride  in  a  handsome  equipage  belonging 
to  Mr.  Benjamin  Armitage — a  handsome  turn-out 
properly  horsed  ?  But  if  it  should  be  illegal  to  hire 
carriages  for  the  purpose  of  bringing  voters  to  the 
poll,  it  would  be  equally  illegal  to  do  what  had  been 
done  on  the  other  side  by  the  employment  of  hired 
horses.  He  did  not  wish  to  recriminate,  but  he 
submitted  it  as  an  argument  that  it  would  be 
equally  illegal  to  provide  private  carriages,  and  hire 
horses  to  put  in  them,  for  the  purpose  of  bringing 
voters  to  the  poll.  What  the  candidates  had  done  in 
this  case  was  not  illegal,  and  certainly  had  not  been 
sufficient  to  void  the  seat.  His  construction  of 
the  section  which  he  had  read  was  that  it 
would  not  be  lawful  to  pay  money  to  convey  any 
voter  to  the  poll,  because  that  might  be  made  a 
cover  for  bribery,  or  to  any  person  on  his  behalf, 
because  that  might  be  made  an  inducement  to  such 
persons  to  use  undue  influence  upon  the  voters  they 
conveyed  to  the  poll.  The  provision  of  hired  cabs  was 
not  a  payment  of  money  to  voters,  or  to  any  person  to 
bring  voters  to  the  poll,  and  it  was  not  an  act  which 
amounted  to  offering  unfair  inducement  to  voters  to 
come  to  the  poll  within  the  meaning  of  the  Act.  But 
whether  the  payment  of  money  on  account  of  the 
conveyance  of  the  voter  to  the  poll  should  be  con- 
sidered Ulegal  or  not,  it  did  not  follow  that,  because 
it  was  illegal,  therefore  such  a  payment  would  void 
the  seat  of  the  candidate.  In  order  to  void  the  seat 
uf  the  candidate  the  payment  must  be  in  the  shape 
of  bribery.  At  the  time  when  the  respondents 
were  elected  there  was  an  Act  of  Parliament  in 
force  (;21  &  22  Vict.  c.  87,  s.  1)  which  distinctly 
made  it  lawful  to  provide  for  the  conveyance 
of  voters  to  the  polL  The  question  was  whether 
that  Act  of  Parliament  had  in  any  way  been 
repealed  by  any  subsequent  statute.  It  was  not 
repealed  in  any  express  terms,  nor,  he  submitted, 


by  implication.  When,  therefore,  there  were  two 
statutes — an  earlier  and  a  later  one— containing 
provisions  on  a  particular  subject,  if  it  were 
possible  to  consider  these  statutes  so  as  to  make 
their  provisions  consistent  with  each  other,  that 
should  be  done.  Of  course,  if  it  were  perfectly 
impossible  to  make  the  provisions  consistent,  then, 
according  to  law,  the  later  statute  would  abrogate 
the  earlier.  But  here  it  was  perfectly  competent  to 
construe  the  two  sections  so  as  to  make  the  provi- 
sions consistent  with  each  other.  It  was  only  neces- 
sary to  put  the  construction  he  had  done  upon  the 
later  Act,  viz.,  that  it  was  not  illegal  to  hire  a  cab, 
though  it  was  illegal  to  pay  money  for  conveyance 
to  a  voter,  and  the  two  Acts  of  Parliament  would 
be  quite  consistent.  The  fact  was  that  whoever 
had  drawn  these  Acts  of  Parliament  had  made  a 
hash  of  them,  and  the  law  on  the  subject  was  in  a 
great  state  of  confusion.  It  was  a  great  pity  that 
they  should  be  so. 

Mabtin,  B.— I  think  they  are  perfectly  plain 
The  36th  section  of  the  Act  under  which  I  sit  shows 
as  plainly  as  possible  that  the  Legislature  meant 
that  the  voters  should  walk  to  the  poll  or  go  in  their 
own  carriages.  The  ex  .*epted  cases  of  East  Retford 
and  other  boroughs  make  that  intention  plain,  be- 
cause these  boroughs  are  hundreds  rather^  than 
boroughs,  and  in  many  instances  the  voters  live  at 
distances  of  several  miles  from  the  polling  booths. 
Therefore  it  is  permitted  that  in  those  cases  hired 
conveyances  should  be  provided.  The  Legislature 
has  made  the  most  stringent  provisions  in  regard  to 
having  polling  places  iu  the  most  convenient 
localities  in  boroughs  for  every  voter.  The  inten- 
tion of  that  is  to  provide  that  people  shall  walk 
to  the  poll,  or  go  in  their  private  carriages. 
With  respect  to  bribery  at  elections,  the  Legis- 
lature has  been  forced  to  enact  things  which  seem 
to  be  absurd,  because  absurd  things  are  made  the 
means  of  avoiding  the  law.  There  may  be  many 
things  in  the  law  which  may  seem  to  be  absurd,  but 
the  state  of  corruption  to  which  this  country  has 
got  rendered  their  enactment  necessary.  Do  not 
suppose  that  I  am  prejudging  the  case,  but  my 
opinion  is  that  it  was  the  meaning  of  the  Act  that 
people  should  either  walk  to  the  poll  or  go  in  their 
own  private  carriages. 

Holker  said  that  if  his  Lordship  held  that  to  be  the 
meaning  of  the  Legislature,  the  Legislature  oould 
hardly  have  intended  to  do  anything  so  unjust  as  to 
give  a  vast  power  to  a  man  who  happened  to 
be  rich  and  not  to  the  poor.  [Mabtin,  B.: — I 
am  satisfied  that  the  object  of  the  Legislature 
was  that  persons  should  go  to  the  poll  either 
by  walking,  or  by  their  own  conveyance  or  the  con- 
veyance of  some  friend.  There  is  no  doubt  that 
it  was  the  object  of  the  Legislature  to  prevent  the 
hiring  of  conveyances  for  the  purpose  of  accommo- 
dating voters.  If  the  section  you  have  quoted  made 
it  lawful  to  provide  conveyances  for  a  voter  for  the 
purpose  of  voting,  the  36th  section  overrides  that. 
I  think  the  section  proves  that  the  Legislature 
intended  to  put  a  stop  to  it.]  If  that  had  been  the 
intention  of  the  Legislature,  one  does  not  quite  see 
why  they  did  not  repeal  the  old  section  altogether. 
[Martin,  B. — I  think  the  Legislature  does  repeal 
it.]  Even  supposing  that  view  of  the  matter  were 
correct,  and  that  the  hiring  of  cabs  was  illegal,  he 
should  be  able  to  show  that  the  respondents  had  not 
acted  with  any  wilful  intention  to  infringe  the  Act 
of  Parliament  and  that,  if  they  had  acted  illegally, 
it  was  not  sufficient  to  void  the  election.  Supposing 
they  had,  not  knowing  the  law,  and  without  having 
the  advantage  of  an  exposition  of  the  law  upon  the 
subject,  been  guilty  of  an  illegal  act  in  paving  for 
the  cabs,  how  oould  it  be  said  that  the  hiring  of 
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cabs  was  bribery,  treatiD);^,  or  undue  influence  ?  To 
make  it  bribery  under  the  let  section,  it  must  be 
money  given  as  an  inducement  to  a  man  in  order  to 
induce  him  to  vote.  In  order  to  make  it  treating  it 
must  be  done  corruptly,  and  he  did  not  see  how,  by 
any  straining  of  the  Acts  of  Parliament,  it  could 
be  brought  within  that  head.  [Martin,  B.— I  do 
not  think  it  possible  to  bring  it  within  that 
section.] 

P(7>«,  in  reply.— There  could  be  no  doubt  that  long 
before  the  case  of  Cooper  y.  Slade — in  fact  during 
the  existence  of  Parliament  before  the  Reform  Act 
— Parliamentary  committees  had  held  again  and 
again  that  the  payment  of  travelling  expenses  was 
illegal,  and  voided  an  election.  In  some  cases  there 
had  been  a  difference  of  opinion,  but  unfortunately, 
the  records  did  not  give  the  reasons  which  had  ted 
to  the  difference  of  opinion  on  the  part  of  the  com- 
mittees. Therefore  he  did  not  think  it  was  neces- 
sary for  the  purposes  of  this  argument  that  he 
should  go  back  as  far  as  that.  He  was  content  to 
take  the  state  of  the  law  as  laid  down  by  Baron 
Alderson  in  his  judgment  in  the  case  of  Cooper  v. 
JSlade,  He  said  the  "  unconditional  payment  of 
travelling  expenses  was  legal,  but  the  conditional 
payment  of  travelling  expenses  was  clearly  bribery." 
In  other  words,  it  was  lawful  to  pay  travelling  ex- 
penses to  bring  a  man  to  vote,  but  it  was  not  lawful 
to  pay  a  farthing  of  the  expenses  incurred  in  bring- 
ing a  man  to  vote  for  any  particular  candidate.  It 
was  subsequently  enacted  that  **it  shall  not  be 
lawful  for  any  candidate  or  any  person  on  his  behalf, 
at  any  election  for  any  borough,  to  pay  any  money 
on  account  of  the  conveyance  of  any  voter  to  the  poll, 
or  to  the  voter  himself,  or  any  other  person,  &c" 
Supposing  there  was  no  penalty  attached  to  it,  it 
could  hardly  be  contended  that  it  was  not  prohibited 
absolutely  to  pay  any  money  on  account  of  the 
conveyance  of  any  voter  to  the  poll.  It  was 
perfectly  plain  that  some  inconvenience  was  felt 
about  the  law  as  it  stood  in  the  decision  of  Cooper  v. 
Slade,  and  that  there  was  a  considerable  avenue  open 
for  corruption  which  the  Legislature  endeavoured  to 
close  up  by  saying,  ^*You  shall  not  pay  money." 
If  the  candidate  or  his  agent  were  found  comraiiting 
an  illegal  act,  surely  that  illegal  act,  done  wilfully 
for  the  purpose  of  affecting  the  election,  would,  by 
common  law,  void  the  election.  [Martin,  B. — Can 
you  give  me  any  authority  fur  that?]  The  only 
authority  was  an  observation  made  by  Mr.  Justice 
Willes  at  Coventry.  A  question  there  arose  with 
regard  to  personation.  No  doubt  if  a  voter  or  non- 
voter  had  money  given  to  him  for  the  purpose  of 
personating  some  person  who  could  not  give  a  vote, 
that  had  been  held  to  be  bribery.  But  there  might 
be  a  case,  as  was  suggested  at  Coventry,  in  which 
no  money  passed.  His  Lordship  had  intimated  that 
the  hiring  of  cabs  was  not  a  '*  valuable  con- 
sideration.** Take  a  case  in  which  a  number  of 
members  of  one  political  party  for  the  purpose  of 
influencing  the  election,  themselves  personated 
voters,  without  being  moved  by  pecuniary  con- 
fiderations.  Willes,  J.  said  such  a  course  would  be 
such  a  fraud  upon  the  general  body  of  electors  that 
it  would  vitiate  the  election,  although  it  was  not 
actually  traced  to  the  candidate  or  his  agent.  The 
true  argument  was  that  that  which  was  illegally 
done  and  purposely  done  would  void  the  election. 
He  would  direct  attention  to  the  definition  which 
Willes,  J.  gave  of  the  word  "corruptly."  He 
said,  *'  1  think  it  means,  not  dishonesty,  but 
in  purposely  doing  an  act  which  the  law  forbids." 
(Martin,  B. — The  petitioners  in  this  case  com- 
plain "  that  Messrs.  Cawley  and  Charley  did,  by 
themselves  or  other  i)erson8  in  their  behalf,  hire  and 
engage  to  pay  money  for  and  on  ac^^ount  of  a  num- 
ber of  conveyances  for  the  purpose  of  conveying 


voters  to  the  poll,  and  which  were,  for  such  purpose, 
used  on  the  day  of  election."  I  i^  ust  be  satisfied 
that  that  is  proved,  or  so  much  of  it  as  may 
be  luateriaL  I  think  the  whole  of  it  is  material.] 
The  facts  proved,  independently  of  the  question  of 
the  law  which  might  be  discussed  hereafter,  that 
the  candidates  by  their  agents  did  hire  and  engage 
and  pay  money  for  and  on  account  of  carriages,  to 
convey  voters  to  the  poll.  That  was  made  out,  and, 
practically,  it  was  admitted  on  the  part  of  the  re- 
spondents. [Holker:  I  do  not  admit  anything  of 
the  kind.]  If  a  man  made  provision  which,  in  the 
natural  course  of  things,  must  be  used  for  the  pur- 
pose of  doing  this  illegal  act,  he  must  be  held  re- 
sponsible for  the  natunil  consequences  of  his  own 
acts.  Supposing,  in  this  case,  that  instead  of  pay- 
ing 162^  for  conveyances,  that  amount  of  money 
hfl^  been  placed  in  the  hands  of  the  same  agents  as 
those  who  had  charge  of  the  conveyances,  and  these 
agents  applied  that  money  illegally,  surely  the 
candidate  would  be  responsible  for  them.  He 
contended  that  there  was  no  difference  in  the 
two  cases.  There  were  seventy-two  conveyances 
provided,  and  it  was  proved  that  from  thirteen  to 
twenty  would  have  been  ample  for  the  use  of  mes- 
sengers or  anything  of  the  kind.  The  instructions 
were  given  to  the  canvassers  that  the  cab  was 
to  be  taken  to  the  voter,  that  the  voter  should  walk 
to  the  poll,  and  that  he  might  be  taken  back  in  the 
cab.  The  question  really  came  to  this:  could  a 
candidate  protect  himself  against  the  consequences 
of  an  illegal  act  by  simply  giving  notice  to  his 
agents  that  he  himself  did  not  sanction  them  7  He 
submitted  that  it  was  contrary  to  all  doctrines 
which  had  prevailed  with  regard  to  Parliamentary 
elections.  It  was  a  fact  beyond  a  doubt  that  cabi 
were  used  to  bring  voters  to  the  poll,  for  no  man  in 
his  senses  would  cover  the  cabs  with  placards,  "  vote 
for  Cawley  and  Charley,"  without  knowing  that 
they  were  to  be  used  for  some  such  purpose.  If  his 
Lordship  held  that  the  issuing  of  instrnctions  before- 
hand relieved  the  candidates  of  their  responsibility, 
the  effect  would  be  to  repeal  the  section  of  the  Act 
of  Parliament,  because  no  man  would  hereafter 
employ  conveyances  for  taking  men  to  the  poll 
without  previously  issuing  those  instructions. 

On  the  question  of  brifeK?ry  by  payment  after  the 
election,  Robert  Balderstone  was  examined,  and 
said:  I  remember  that  after  the  election  a  man 
named  Kennedy  came  to  me.  I  had  seen  him  work- 
ing on  the  day  of  election.  He  came  to  me  on  the 
Thursday  after  the  election,  and  asked  me  if  he  was 
going  to  have  anything  for  his  work  on  the  day  of 
the  election.  I  was  advertised  as  vice-chairman  of 
Trinity  district. 

Martin,  B.,  asked  Pupe  whether  he  considered 
that  the  money  alleged  to  have  been  given  to 
Kennedy  after  the  election  was  an  act  of  bribery. 

Pope. — It  is  money  paid  to  a  man  on  account  of 
bis  having  voted.  [Martin,  B. — I  apprehend  that 
that  would  not  affect  the  candidates.  Show  me 
some  authority  for  your  contention.  If  a  man  were 
a  vice-president  and  canvasser  for  the  election,  and, 
after  the  election  was  over,  that  man  gave  money 
to  a  voter,  how  would  that  affeet  the  candidate  ?J 
Any  person  who  does  that  is  guilty  of  bribery. 
[Martin,  B. — It  is  one  thing  to  be  guilty  of  bribeiy, 
and  another  thing  to  be  guilty  of  bribery  so  as  to 
affect  the  election  under  the  Act  of  Parliament 
under  which  I  sit.  I  do  not  think  that  a  sum  of 
money  given  to  a  voter  by  a  friend  of  the  candidate, 
who  had  been  a  canvasser  or  vice-chairman,  after 
the  election,  would  affect  the  seat.]  I  should  say  it 
was  bribery,  whether  it  was  given  after  or  before 
the  election.  [Martin,  B. — Would  that  extend  for 
five  years  after  the  election  ?]    Your  Lordship  pro- 
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bably  would  not  find  that  the  money  paid  five  yean 
after  a  vote  had  been  giyen  was  (nven  for  the  vote. 
[Martin,  B. — I  bare  no  doubt  that  if  a  candidate 
did  the  act  himself  it  would  affect  the  seat,  but  if  it 
was  done  by  a  man  who  held  some  office  before  the 
election,  I  should  doubt  very  strongly  indeed  that  it 
would  have  the  same  effect.  My  impression  strongly 
is  that  it  would  not  void  the  seat.]     Of  course, 
I  shall  not  argue  against  your  Lordsaip's  opinion ; 
but  it  appears  to  me  that  if  any  person  shall  cor- 
ruptly give  money  on  account  of  any  voter  having 
voted  or  refrained  from  voting  he  is    guilty    of 
bribery.     [Martin,   B. — He   is;   that    is   bribery. 
But  agency  ceases  after  the  election.    Can  you  give 
me  any  authority  that  such  an  act,  done  after  the 
election,   will  have  relation  back  upon  the  person 
returned?]      I   cannot  put  my  hand    upon    any 
authority  just  at  present.     [Martin,  B. — It  is  so 
absurd  that  you  don't  want  any  authority  at  all. 
It  would  place  the  person  returned  in  the  hands  of 
any    foolish   person    who  should    give  away    his 
money.]    Consider  what  your  Lordship  is  about  to 
rule.    If  your  Lordship  were  to  rule  that  payment 
after  an  election  waa  not  to  void  it,  all  that  would 
be  necessary  to  be  done  would  be  that  all  the  bribes 
should    be    given    after    the   election    was    over. 
[Martin,  B. — But  bribes  given  under  such  circum- 
stances would  be  bribes  given  corruptly,  and  I  have 
no  doubt  the  giving  of  such  bribes  would  affect  the 
member  himself.    But  in  this  case  the  man's  agency 
was  over.]     But  assuming  that  there  is  an  agent  of 
the  candiaate  who  does  that  after  the  election  which 
is  declared  to  be  bribery,  I  contend  that  it  is  as 
much  bribery  as  if  he  had  done  it  before.     [Mar- 
tin,  B. — If  the  act  of  the  person  who  does  it  is 
virtually  the  act  of   the  candidate  you  are  right, 
but  unless  you  prove  that,  it  appears  to  me  that  you 
fail  entirely.] 

The  other  points  are  fully  referred  to  in  the  judg- 
ment. 

Martin,  B  :  This  is  a  petition  in  which  has  been 
displayed  a  great  deal  of  ability  and  talent,  which 
asks  me  to  declare  that  Mr.  Cawley  and  Mr.  Charley 
were  not  duly  elected,  and  that  the  return  made 
for  this  borough  was  void.  The  grounds  taken  for 
that  petition  are  that  the  respondents,  by  themselves 
and  other  persons  on  their  behalf,  were  guilty  of 
bribery  and  treating,  and  of  undue  influence.  As 
I  have  already  said,  it  seems  to  me  that  the  petition 
is  founded  upon  the  Act  of  Parliament  which  is 
called  the  Corrupt  Practices  Act,  and  three  sections 
of  the  Act  under  which  I  sit.  The  averment 
made  is  that  these  gentlemen  have  been  guilty 
of  bribery  within  the  meaning  of  the  second 
section  of  the  Act,  of  treating  within  the  fourth 
section,  and  of  undue  influence  within  the 
fifth  section.  I  have  already  said  that  although  I 
have  formed  an  opinion  with  regard  to  the  general 
violence  and  rioting,  that  it  does  not  amount  to 
that  which  would  invalidate  the  election.  I  am 
certainly  not  of  opinion  that  it  could  not  be  given 
in  evidence  under  this  averment ;  but  there  ought 
to  be  an  averment  put  into  the  petition  stating 
distinctly  that  general  violence  was  relied  on.  The 
petition  also  avers  that  Edward  Cawley  and  William 
Charley  "did,  by  themseUes  and  other  persons, 
hire  and  engage,  and  pay  money  for,  a  number  of 
conveyances,  for  the  purpose  of  conveying  voters  to 
the  poll,  and  which  were  used  on  the  day  of  the 
election  in  their  interest."  With  regard  to  that 
matter,  I  have  stated,  and  I  do  state,  that  if 
I  considered  that  allegation  proved,  I  would 
reserve  that  point  for  the  judgment  of  the  Court 
of  Common  Pleas,  under  one  of  the  sections 
of  the  Act  of  Parliament  under  which  I  sit. 
ThiH  IS  substantially  the  sixth  or  seventh  petition 
wliich   I  have  adjudicated    upon.      I  have    acted 


throughout  upon  one   principle,  and  until  I   axa 
satisfied    that    it   is  a  wrong    principle,  I   shall 
continue  to  act    on  it.      I  do  consider  that  the 
return  made  by  a  returning  officer  is  a  matter  not 
to  be   impeached  upon    light   grounds,    that,    in 
point  of  fact,  it   prima  facie   establishes    that    a 
majority  of  voters  in  a  borough  or  county  have 
selected  the  person  returned  as  the  person  to  repre- 
sent them,  and  that  that  opinion  and  judgment  ia 
entitled  to  some  respect.     But  the  Legislature  has, 
in  the  Acts  of  Parliament  to  which  I  have  referred, 
enacted  that  if  a  candidate  is  guilty  of  bribery  or 
treating,  or  undue  influence,  the  moment  such  an 
act  is  done  by  him,  or  done  by  a  person  for  whom 
he  is  responsible,  that  from  that  moment  his  can- 
didature ceases,  and  is  at  an  end,  his  status  as  a  can- 
didate is  gone,  and  he  is  incapable  of  being  elected, 
and  his  election  is  void.    I  think  further  that  that 
being  the  law,  it  is  but  right  that,  where  there  ia  no 
general  bribery,  or  no  general  treating,  or  no  general 
undue  influence,  but  that  the  bribery  and  treating 
and  undue  influence  which  are  relied  upon  are  what 
may  be  called  independent  acts,  and  the  separate 
and  several  acts    of    persons  connected    with  the 
election,  before  such  an  election  may  be  set  aside 
such  acts  of  bribery  or  treating  or  undue  influenoe 
should  be  proved  to  the  entire  satisfaction  of  the 
judge  who  is  to  decide  upon  them.    In  my  judg- 
ment he  ought  not  to  act  upon  surmise,  suspicion, 
or  what  he  luis  in  his  mind  as  to  what  has  occorred 
in  the  election.    He  ought  to  require    evidence, 
and  everything  ought  to  be  proved  to  him  satis- 
factorily and  beyond  all  manner  of  doubt.    Such  a 
case  as  I  have  supposed  is  quite  a  different  case 
from  one  in  which  there  was  general  bribery,   or 
where  there  may  be  reason  to  suppose  ^at  cor- 
ruption had  prevailed  generally,  or  to  a  considerable 
extent.    It  is  different  from  a  case  in  which  public- 
houses  have  been  thrown  open,  into  which  a  person 
may  go  and  drink  at  his  pleasure ;  and  it  is  also 
different  from  a  case  where  persons  of  great  in- 
fluence have  systematically  lued    their   power  to 
bring  all  those  who  were  under  their  influence  to 
vote  in  a  particular  way  by  the  exercise  of  undue 
influence.    The  judge  must  carefully  examine  all 
the  facts,  and  it  is  in  that  spirit  that  these  election 
petitions  have  been  considered,  and  in  that  spirit  I 
will  consider  them  until  I  am  satisfied  by  higher 
authority  than  my  own  that  I  am  wrong.  In  respect 
to  this  particular  case,  there  is  a  very  great  deal 
that  has  been  done  that  I  thoroughly  disapprove  of. 
There  are  three  circumstances  to  which  I  will  call 
attention  as  having  been  wrong,  as  wrong  as  well 
could  be,  but  it  is  not  because  I  think  there  has  been 
general   wrong  in  respect   of   these  matters  that 
I  am    therefore    to    require   the    less  evidence  in 
regard    to   the    particular    facts    which    are    to 
upset  the  election.    In  many  cases  which  I  have 
tried  I  have  had  members  examined  before  me,  who, 
I  was  satisfied,  acted  rightly  as  far  as  they  were  con- 
cerned, as  men  could  do,  and  the  acts  by  which  their 
elections  were  said  to  be  affected  were  acts  done  by 
persons  of  whom  they  had  no  knowledge,  and  over 
whom  they  had  no  controL    But  there  are  several 
things  in  regard  to  this  election  that  it  is  my  duty 
to  comment  upon,  in  the  hope  that  such  things 
may  not  occur  again,  and  I  do  not  know,  if  I  sat  to 
try  an  election  petition  in  this  town  upon  aoothiff 
occasion,  and  the  same  things  occurred  again  to 
which  I  am  going  to  call  attention,  that  my  judg- 
ment would  not  be  different  from  what  it  wUl  be. 
First,  with  respect  to  the  hiring  of  these  roughs, 
Kean,  the  keeper  of   the  beerhouse,  without  the 
slightest  ground,  except  upon  a  mere  rumour  that 
some  Irish  were  to  come  and  interfere  with  regard 
to  people  going  to  the  poll,  or — as  was  stated   in 
another  account,  that  was  wholly  different — for  the 
purpose  of  protecting  Kean's  house  from   attack, 
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aod  to  convej  rotere  to  the  poll,  engaged  a  con* 
•iderable  nttmber  of  men.    These  men  were  hired  a 
few  days  before  the  election ;  twelre  men  hj  the 
aathority  of  a  man  named  Hall,  who  was  authorised 
— >aocoTdlng  to  his  own  evidence  and  the  evidence  of 
a  gentleman  who  was  called  last  night— the  secre- 
tary and  agent,  Mr.  Bradshaw—to  spend  18/.,  to  be 
paid  to  these  men.     And  who  were  these  men  ? 
Why,  the  leader  of  them  was  a  pugilist — a  prize- 
fighter.   According  to  their  own  account  they  only 
got  6«.  a  day.  and  that  only  for  one  day.    That 
would  amount  only  to  3/.  for  the  twelve  of  them  ; 
but,  according  to  the  evidence  of  the  respondents, 
18L  was  apppopriated  for  the   purpose  of  paying 
them.    And  again,  there  was  Kean's  house,  a  house 
letting  at  19/.  a-year,  which  was  hired  at  6L  for  the 
use  of  a  room  tor  one  day.    Thus,  then,  you  have 
these  twelve  roughs,  headed  by  a  captain,  who  is 
a  pugilist — a   hired  gladiator,    so  to  speak — who 
were  to  be  employed  in  this  matter.    I  need  not 
say  that  that  is  thing  very  much  to  be  reprobated. 
Then,  again,  you  have  the  hiring  of  those  cabs. 
Kow,  it  seems  to  me  as  clear  as  anything  can  be,  that 
if  anyone  looks  at  the  Acts  of  Parliament,  he  will 
see  that  the  object  of  the  Legislature  was  to  prevent 
the  using  of  hired  carriages  for  going  to  the  poll  at 
alL    Rightly  or  wrongly,  that  has  been  considered 
as  a  thing  that  ought  not  to  be  done,  and  the  Legis- 
lature have  made  the  most  ample  provisions  for 
having    polling-places  within  every  man's  reach. 
But  what  is  the  evidence  of  Mr.  Crawley  himself? 
According  to  his  account,  the  employment  of  cabs 
was  a  matter  of  discussion  in  the  committee,  for 
there  was  a  doubt  whether  it  was  legal  or  not  to 
use  them.    But  he  says  that  they  were  employed 
for  the  use  of  messengers,  to  convey  information 
from  one  polling-place  to  another  as  to  the  progress 
uf  the  election,  and  for  canvassers,  for  the  purpose 
of  driving  to  the  different  parts  of  the  town  where 
voters  were  to  be  found.    He  said  the  canvassers 
were  then  to  get  out,  and  that  they  and  the  voters 
they  brought  up  were    to  walk  together  to  the 
polUng-place,  the   cab,  I    suppose,  accompanying 
them  alongside.    Now  what  were  the  numbers  em- 
ployed for  this  purpose?     Seventy-two  cabs  were 
employed,  at  an  expense  of  upwanls  of  167/.    Can 
any  human  being  believe  that  it  was  necessary,  even 
in  a  large  town,  for  seventy-two  cabs  to  be  emplo^'ed, 
at  an  expense  of  167/.,  for  the  purpose  of  taking  mes- 
sengers, of  carrying  the  state  of  the  poll  from  one 
place  to  another,  of  conveying  canvassers  to  places 
where  they  might  find   voters,  and  of  convoying 
certain  voters  who  could  not  walk  to  the  poll? 
But  that  is  not  all.    We  have  had  further  evidence 
— on  behalf  of   the  respondents    themselves—the 
evidence  of  Mr.  Stocks,  that  upon  the  Saturday 
before  the  election  he  hired  six  beershops  as  com- 
mittee-rooms. Tliese  beershops  would  be  advertised 
as  committee-rooms ;  and  without  speaking  of  treat- 
ing, or  saying  that  the  beer  was  furnished  at  the 
expense  of  the  candidates,  look  to  the  temptation 
it  was  to  the  class   of   people  who  were  voters 
in  this  place. to  go  into  the  beershops  where  the 
candidates  for  whom  they  were  anxious  had  held 
their  meetings,  and  which  were  placarded  with  their 
names!    I  do  not  mean  to  go  into  the  evidence. 
I  dare  say  there  were  a  great  many  more  beershops 
than  these  six,  but  it  is  sufiicient  for  my  purpose  to 
say  that  there  were  these  places  provided,  which 
would  offer  a  temptation  to  the  voters  for  Cawley 
and  Charley  to  go  into  them  and  drink  before  and 
after  they  had  voted.    There  is  the  evidence  of  at 
least  a  dozen  people — persons  of  responsibility — 
one  of  them  producing  liis  note  made  at  the  time — 
that  numbers  of  the  voters  came  up  to  the  poll  in  a 
state  of  disgraceful  drunkenness.     And  that  case  is 
uut  proved  by  the  petitioners  alone,  but  also  by  the 
respondents ;    for  the    witness    Hewitt,   who    was 


examined  yesterday,  stated  that  a  man  came  to 
him  so  drunk  that  he  was  obliged  to  send  him  back, 
and  could  not  take  his  vote.    That  is  the  conse- 
quence of  having  these  committee-rooms  in  public- 
houses;    and  I  do  trust,   before  another  electioa 
takes  place,  some  steps  will  be  taken  to  prevent 
such  a  thing  being  possible.     I  have  mentioned 
these  three  matters  because  I  think  they  are  ex- 
ceedingly wrong,  and  very  improper  things  to  be 
done,  and  persons  who  were  desirous  to  conduct 
the  election  strictly  according  to  law,  and  to  avoid 
doing  anything  whereby  persons  would  be  induced 
to    give  votes   other   than    as    their    indinatioDS 
dictated,  I  can  fed  would  be  T&ry  much  mortified 
to  see  their  opponents  proceeding  directly  contrary 
to  the  law.    It  must  be  mortifying  to  men  carrying 
on  an  election  honestly  and  purely,  to  see  their 
opponents  having  public-houses  open,  having  cabs 
driving   about   &e    streets,    and    having    roughs 
engag^  in  the  manner  in  which  James  Price  and 
others  were  engaged  at  Kean's  house.    These  are 
matters  connected  generally  with  the  election,  and 
I  am  far  from  saying,  as  I  have  said,  that  a  judge, 
sitting  as  I  am,  upon  another  occasion  might  not 
draw  a  condusion  different  from  what  I  am  pre- 
pared to  draw  upon  the  present  occasion.    These  are 
matters  to  be  observed  upon,  and  if  the  Legislature 
does   not    interfere    by   direct    enactment,    I  do* 
trust   that  if   an    election   again    takes  ^aoe   in 
this   town    measures    will    be   taken   to  prevent 
them.     I   have   no   doubt    that   there  are  many 
respectable    people    who    take   opposite    sides    in 
politics  in  this  borough,  but  it  is  the  duty  of  every 
respectable  man  to  set  bis  face  against  these  prac- 
tices, and  to  have  nothing  to  do  with  any  candidates 
who   will  resort  to    them.    With    regard    to  the 
evidence  which  has  been  presented  as  to  the  general 
rioting,  I  do  not  entertain  the  slightest  doubt  that 
every  gentleman  who  gave  evidence  with  regard  to 
that  gave  it  in  perfect  honesty.    I  believe  every 
word  that  was  stated.    They  have  seen  the  town  in 
difiFerent  places,  at  different  times,  and  perhaps  in 
different  frames  of  mind.     Mr.  Armitage  and  the 
Liberal  gentlemen  who  gave  evidence,  and  also  the 
gentlemen  called  on  behalf  of  the  respondents,  I 
have  no  doubt,  gave  their  evidence  with  the  most 
perfect  truth  and  honesty,   but  in  my  judgment 
before  an    election  can  be  vitiated  by   reason  of 
general  riot  and  general  violence  it  must  be  such  as 
to  effect  the  freedom  of  election.    Now  the  freedom 
of  election  is  twofold.    In  the  first  place,  every  man, 
without  any  infiuence  being  brought  to  bear  upon 
him — it  it  is  illegal  to  use  undue  influence — should 
exercise  his  own  judgment  in  selecting  the  can- 
didate he  bdieves  to  be  best  fitted  to  represent  the 
constituency ;  and  there  is  freedom  of  election  in 
another  sense,  which    is  that  every  person   who 
exercises  the  ^nchise  ought  to  be  at  liberty  to  go, 
and  have  the  means  of  going,  to  the  poll,  and  give 
his  vote  without  fear  or  intimidation.     But  to  my 
judgment,  for  the  purpose  of  setting  aside  an  elec- 
tion on  that  ground,  there  is  a  limit  that  must  be 
established,  and  that  is,  that  persons  of  ordinary 
nerve  and  courage  are  in  fact  prevented  from  going 
to  the  poll  to  give  their  votes.    I  think  that  fails, 
and,  as  I  have  also  stated,  I  think  it  fails  upon  the 
particular  ground  that    it   is    not  alleged  in   the' 
petition.    With  regard  to  treating,  I  will  take  the 
allegations  under  that  head  first,  b^use  the  counsel 
have  done  so.    For  the  purpose  of  satisfying  me 
that  the  election  should  be  set  aside  on  that  ground, 
I  must  be  satisfied  that  the  candidate  by  himself,  or 
by  an  agent  for  whom  be  is  responsible,  has  violated 
the  4th  section  of  the  Act.    That  is  a  thing  that 
must  be  proved  to  my  satisfaction.    With  respect 
to  general  treating,  it  is  only  alleged  to  have  tfidcen 
place  at  two  houses,  and  I  think  myself  that  it  has 
not  been  established  dearly  in  any  of  them.    In 
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the  flnt  place,  I  am  of  opinion  that  Kean  was  not 
an  agent.    I  do  not  think  that  the  evidence  of  Hall, 
and  other  evidence  I  have  heard  upon  this  matter, 
is  such  as  to  satisfy  me  that  Kean  was  a  person  for 
whose  acts  Messrs.  Cawley  and  Charley  were  re- 
sponsible.   It  seems  to  me  that  I  may  carry  the 
case  quite  as  far  as  Mr.  Justice  Blackburn  has  done 
in  one  of  his  decisions.    The  only  evidence  I  have 
is  that  his  house  was  hired  for  the  respondents  for 
a  sum  of  SLf  and  that  afterwu^s,  by  an  arrange- 
ment between  him  and  this  man  Hall,  these  roughs 
were  hired.    But  I  do  not  think  that  that  cousti- 
rutes  any  agency  between  Kean  and  the  members, 
so  as  to  affect  them  with  his  act  with  regard  to  this 
treating.    There  are  a  number  of  men,  more  than 
ten,  who  swear  that  there  was  treating  going  on  in 
Kean's  house,  and  they  gave  instances  of  persons 
whom    they    saw    treated,    which    persons    came 
forward  and  denied  their  statements.    That  is  a 
thing  to  be  expected  in  such  cases,  and  it  may  be 
that  those  persons,  paid  as  they  are,  who  sell  them- 
selves out  as  roughs  are  telling  the  truth  or  what 
they  believe  to  be  true.    Mrs.  Kean  spoke  of  5s. 
given  by  her  daughter  and  6s.  which  was  professed 
to  be  given  by  her  sister  for  the  purpose  of  treating 
the  voters,  and  there  might  have  been  other  things 
of  the  same  kind  going  on  in  the  house  which  might 
have  been  mistaken  by  these  witnesses  for  general 
treating.    But  the  answer  to  the  case  is  that  Kean 
is  not  proved  to  me  to  have  been  an  agent  for  the 
sitting  members,  so  as  by  his  act  to  aiSect  his  elec- 
tion.    The  next  case  is  at  the  Yew  Tree.     [His 
Lordship  considered  that  the  evidence  in  respect  of 
this  had  failed,  and  proceeded.]   The  next  matter  is 
that  which  occurred  at  No.  IV.,  Hume's  public-house, 
and  in  that  instance  it  appears  that  the  witnesses 
on  both  sides  were  telling  the  truth.    Mrs.  Hume 
was  directed  to  provide  reA*eshments  for  a  very  con- 
siderable number  of  people,  but  the  person  by  whom 
the  order  was  given  liad  been  advised  that  it  would 
be  dangerous  to  allow  so  much  refreshment  to  be 
given  at  public-houses,  and  he  went  to  Mrs.  Hume. 
She  told  nim  that  she  had  provided  the  provisions 
which  had  been  ordered,  and  that  she  expected  to 
be  paid  for  them.    I  must  say  it  would  have  been 
a  very  hard  thing  if  she  had  not  been  paid.    She 
was  entitled  to  receive  the  money,  and  so  the  agent 
said  to  her,  *«  Well,  you  shall  not  be  a  looser ;  you 
shall  be  indemnified."  Accordingly,  Mrs.  Hume  has 
told  us  that  she  was  not  paid  according  to  the 
number   of    tickets  she  produceil,    but    that  she 
charged,  and  was  paid,  for  the  expense  to  which  she 
had  been  put  for  making  the  provision  she  had  done. 
I  shall  say,  with  regard  to  that,  that  it  is  impossible 
tor  any  one  to  arrive  at  the  conclusion  that  it  was  a 
corrupt  act.     I  think  hers  was  a  legal  demand. 
Then  as  to  the  beer  she  provided,  I  have  no  doubt 
that  the  witness  told  us  honestly  what  occurred, 
viz.,  that  there  were  a  number  of  disorderly  people 
in  the  house,  and  that  she  gave  it  for  the  purpose  of 
getting  rid  of  them.    [The  learned  Baron  referred 
to  a  case  of  alleged  treating  which  he  considered 
had  failed,  and  continued :]   The  only  other  matter, 
and  that  has  not  been  referred  to  by  the  counsel,  is 
in  reference  to  the  men  who  were  brought  in  cabs  to 
the  polling  booths.    Some  of  these  men  were  voters, 
and  the  course  pursued  shows  that  it  was  known  to 
be  wrong,  because  instead  of  bringing  these  men 
straight  to  the  poll,  the  evidence  is  that  the  can  - 
vassers  who  accompanied  them  took  them  to  within 
a  few  yards  of  the  poll  and  then  walked  them  into 
the  booths.    That  some  of  these  men  were  taken 
into  public-houses  and  treated  by  the  canvassers,  I 
have  no  doubt.    But,  in  my  judgment,  it  would  be 
impossible  for  me  hold  that  that  was  corruptly  done. 
In  the  state  of  this  borough,  and  considering  the 
customs  of  the  people,  and  that  they  are  in  the  habit 
of  treating  each  other  as  a  common  and  usual  thing, 


I  cannot  hold  that  because  a  canvasser  brings  a  man 
up  to  vote  on  the  day  of  election,  and  gives  him  a 
glass  of  beer,  that  that  was  a  corrupt  act.    I  should 
be  sorry  if  it  were  supposed  that  I  at  all  approve  of 
having  that  done  which  appears  to  have  been  done 
at  the  late  election  here,  and  I  do  sincerely  hope 
that  the  Legislature  will  interfere  before  another 
general  election  to  make  a  repetition  of  the  same 
thing  imposssible.    But  it  is  one  thing  to  condemn 
the  drunkenness  which  appears  to  have  existed  in 
this  town  during  the  election,  and  it  is  another 
thing  to  find    that   treating   was   carried  on    to 
such  a  degree  as  would  effect  the  seats    of   the 
members,  and  in  my  judgment  it  does  not.    Next  I 
will  take  the  case  of  Mr.  Moss,  and  it  strikes  me 
that  this  case  has  also  failed.    Now,  the  evidence 
given  on  behalf  of  the  petitioners  was  such  that,  if 
thU  case  had  been  the  only  case  which  Mr.  Holker 
had  to  meet,  I  apprehend  that  Mr.  Holker  might 
with  perfect  propriety  have  assumed  that  there  was 
no  case  and  no  legal  evidence  which  would  make 
Mr.  Moss's  act  an  act  which    would  unseat    the 
respondents.    But  that  position  was  not  taken,  and 
could  not  be  taken  by  him,  because  there  was  so 
much  evidence  of  another  character  to  be  met  that 
Mr.  Holker  could  take  no  other  course  than  he  did. 
I  must  take  Mr.  Moss's  evidence  to  be  true,  and 
when  I  say   that  I  believe  that  it  was  true.    His 
evidence  was  that  he  was  an  active  partisan  and  a 
chairman  of  one  of  the  committees  of  Cawley  and 
Charley ;  that  he  had  a  number  of  men  employed 
at  his  mill  who  had  different  political  opinions,  and 
that  some  of  them  supported  one  and  some  the 
other  set  of  candidates,  but  that  he  never  interfered 
with  them  with  regard  to  their  votes.   His  foremao, 
Broadhurst,  gives  the  same  evidence.    But  upon 
the  day  of   election  a   number  of   the  men   were 
absent  from   the  works,  and  Mr.  Moss   took  the 
opportunity  of   employing  several  of  them  to  aid 
him  in  the  conduct  of  the  election.    I  think  that  is 
what  really  occurred.    It  certainly  does  not  appear 
that  what  the  men  were  employed  to  do  was  a 
laborious  work.  But  I  cannot  think  that  the  payment 
to  these  men  on  the  following  day,  or  a  few  days 
afterwards,  of  their  ordinary  day's  wages  at  the  mill 
could  be  a  corrupt  payment.    Then  with  regard  to 
the  cases  of  bribery.    I  took  considerable  care  to  go 
through  the  evidence,  and  select  those  cases  in  which 
proof  was  offered.   The  first  was  the  case  of  the  man 
Greenhalgh,  whose  wife  was  threatened  to  bedeprived 
of  the  washing  for  Kean's  family  if  he  diil  not  vote 
for  Cawley  and  Charley.    Three  witnesses  swore  to 
that,  and  it  turns  out  that,  in  point  of  fact,  the 
washing  has  been  taken  away  from  his  wife.    But, 
as  Mrs.  Kean  says,  that  was  not  done  in  consequence 
of  the  way  in  which  Qreenhalgh  voted,  but  in  conse- 
quence of  the  woman  being  of  dirty  habits,  and  it 
took  place  after  the  election.    I  think,  however, 
that    the    case    is    not    necessary   for   discussion, 
l)ecau8e  Kean  was  not  an  agent  who  could  by  his 
act  affect  the  sitting  members.    Then  as  to  Samuel 
Crossley — there  is    really  no    evidence  whatever, 
because  the  evidence  of  the  three  people  that  say 
they  spoke  to  him,  and  that  he  flourished  a  pint  pot, 
and  said  he  would  vote  for  Cheetham  aud  Kawson 
if  they  gave  him  another  pint,  was  not  satisfactory 
as  to  his  having  received  any  bribe  from  Cawley 
and  Charley's  canvassers.    Therefore,  the  case  fails 
for  want  of  evidence  of  a  satisfactory  nature  as  to 
beer  alleged  to  be  given  to  him  for  his  vote.    Then 
there  is  the  case  of  the  man  Botham.    That  is  a 
man  who  was  spoken  to  by  the  cab  driver  who 
hoard  the  conversation  that  took  place  between  him 
and  one  of  Messrs.  Cawley  and  Charley's  canvassers, 
in  the  shop  of  a  person  named  MUlington.    In  the 
first  placp,  no  money  was  paid,  and  we  ought  to  be 
very  careful  when  we  have-  to  act  for  the  purpose  of 
unseating  members  with  regard  to  offers  of  bribes. 
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The  actual  saving  of  money  is  a  thing  to  be  proyed. 
The  convenations  as  to  offers  of  bribes  are  danger- 
ous things,  because  yoa  nerer  can  be  satisfied  that 
70a  get  the  conyersations  rightly  reported.  It  may 
be  trae  that  the  cabman  is  telling  the  truth, 
because  such  a  thing  may  haye  been  said  as  he 
has  reported.  This  man  was  yery  ill,  and  I 
can  conceiye  a  man  in  his  position  saying  that 
he  would  not  go  to  the  poll  for  30/.  because 
we  haye  his  own  eyidenoe  that  he  went  out  of 
the  way  in  the  morning  in  order  to  ayoid  the 
excitement.  And  I  can  understand  well  a  man 
saying  in  reply,  "We  do  not  care  if  it  is 
40/.  if  you  like."  But  that  would  not  amount  to 
bribery  at  all.  A  bystander,  hearing  such  a  conyer- 
sation,  may  misunderstand  or  misrepresent  it,  and 
he  may  suppose  that  the  meaning  was  to  offer  a 
bribe;  but  I  think  that  that  case  also  fails.  With 
respect  to  Kennedy,  who  was  lent  some  money  by 
Mr.  Balderstone,  I  disposed  of  that  case  yesterday, 
for  upon  the  eyidence  of  Kennedy  himself,  I  do  not 
belieye  there  was  any  eyidence  to  go  to  a  jury  that 
that  was  a  corrupt  payment.  It  was  5«.  giyen  in 
charity  to  a  man  who  was  in  want.  That  would  not 
be  bribery,  and  I  still  maintain  very  strongly  the 
opinion  I  expressed  yesterday,  that,  though  Balder- 
stone  was  a  committeeman,  a  deputy  chairman  and 
a  canyasser,  certainly  the  agency  was  not  carried 
further  than  the  election  day,  but  it  terminated 
with  the  election.  He  was  not  a  person  authorised 
to  make  payments  subsequently  to  the  election,  but 
was  employed  only  for  the  polling-day  and  the  can- 
Tassing,  and  for  nothing  else.  I  think  that  for  the 
purposes  of  bribery  the  act  must  be  done  before  the 
election  ;  that  otherwise  it  would  come  to  this,  that 
almost  any  return  could  be  set  aside  at  any  time 
after  an  election  by  an  enthusiastic  person,  who 
might  have  been  employed  at  the  election,  making 
a  foolish  payment.  But  I  cannot  think  that  a  cor- 
rupt payment  made  after  the  election,  and  without 
the  priyity  of  a  member  himself,  could  affect  that 
member's  election.  [His  Lordship  referred  to  two 
other  cases  which  failed,  and  proceeded.]  There 
remain  three  cases  which  deserye  great  consideration. 
I  cannot  say  I  entirely  approve,  indeed  I  may  say  I 
much  disapprove,  of  some  conduct  took  place  at  this 
Section,  but  the  whole  of  the  money  that  appears 
to  have  been  devoted  to  the  purposes  of  bribery  in 
those  three  cases  amounted  to  2s.  6</.  One  would 
really  be  sorry  to  upset  this  election  unless  it  could 
be  shown  beyond  a  doubt  that  these  acts  of  alleged 
bribery  were  done  by  the  candidates.  One  man  is 
said  to  have  got  a  shilling ;  another  got  a  shilling, 
and  another  got  sixpence.  I  do  not  think  that  that 
would  upset  the  election.  If  I  did  upset  the  elec- 
tion on  that  account  it  would  almost  bring  the 
law  into  ridicule.  In  a  case  in  which  great  expense 
has  been  incurred,  and  in  which  nothing  has  been 
traced  to  the  member  himself — ^because  that  would 
make  it  final — because  two  men  get  a  shilling  each 
and  another  sixpence,  it  would  bring  the  law  into 
ridicule  if  I  should  unseat  the  respondents.  I  am 
now  speaking  of  single  acts;  I  am  not  speaking  of 
accumulative  acts,  because  a  number  of  acts  might 
be  done  by  one  person  which  would  affect  the 
member,  but  such  acts  as  have  been  shown  in  this 
case  it  would  seem  to  me  are  not  sufficient.  With 
respect  to  Michael  Welsh,  I  believe  that  that  man 
spoke  the  entire  truth,  and  that,  on  the  other  hand 
the  three  witnesses  called  yesterday  did  contradict 
each  other  in  their  accounts.  They  were  persons 
who  had  been  informed  since  the  election  took  place 
that  they  did  a  foolish  and  silly  thing,  and  they  did 
not  very  well  recollect  what  it  was.  I  do  not  mean 
to  say  that  they  came  to  perjure  themselves  about 
the  matter,  but  they  spoke  not  remembering  very 
well,  and  therefore  they  gave  different  accounts. 
But    all    these    three   witnesses    agreed   that    the 


shilling  given  by  Burton  was  to  pay  his  footing. 
Well,  it  is  not  the  first  time  that  people  have  been 
obliged   to  pay  a  footing  on  going  into  a  place 
where  they  have  not  been  before,  and  I  think  I 
would  be  straining  a  point  if  I  should  unseat  the 
member  on   what    reaUy  a  man   might  naturally 
enough  do  without  corrupt  intention.    Then  there 
is  the  case  of  Michael  Carroll.  Here,  again,  I  believe 
every  word  that  Carroll  and  his  wife  and  the  other 
witness  who  spoke  to  the  matter  said  ;  and  I  do  not 
believe  what  Chapman  said.    The  three  first-men- 
tioned   witnesses  all    swear  to  Chapman's  words, 
"  You   are  to  come  next  Tuesday  morning  " — that 
was  on  the  day  of  polling  —  and  he  would  get  "  a 
job,*'  or  *'  a  shop,"  or  whatever  it  was.    I  am  satis- 
fied these  three  people  are  telling  the  truth,  and  that 
the  other  man  did  not  tell  the  truth.     What  took 
place  was  that  Carroll  was  coming  out  of  the  public- 
house  ;  Mrs.  Carroll  was  standing  at  the  door,  and 
she  asked  Chapman,  who  was  also  present,  what  he 
was  going  to  stand,  and  thereupon  he  gave  her  a 
shilling  to  get  some  gin.    Then  they  went  to  the 
house  about  eleven  o'clock  at  night,  and  Chapman 
and  Carroll  got  into  a  discussion  upon  the  Irish 
Church.    Probably  Carroll  was  not  a  man  very  com- 
petent to  discuss  at  eleven  o'clock  on  a  Saturday 
night  upon  the  merits  of  the  Irish  Church,  but  it 
was  quite  right,  of  course,  that  he  should  have  his 
opinions  upon  the  subject.     The  evidence  was  that 
Chapman  offered  Carroll  *'  a  shop  "  if  he  would  vote 
upon    the     following  Tuesday    for    Cawley   and 
Charley,  but   the  offer   was   not   carried  out,  and 
it    would   be   straining   the    matter   too   far   if  I 
held    that    the    shilling    given    to    the    woman 
was  to  be  held  as  a  bribe.      The   only   remain- 
ing case  is  that  of  John  Keece.     I  think  that  the 
evidence  shows  that  the  Reeces  told   the    truth. 
Thompson  went  to  their  house,  and  he  says  he  was 
afraid  of  them  and  gave  the  6c/.  he  was  proved  to 
have  given  because  they  would  nut  let  him  out,  and 
that  he  had  got  into  a  dangerous  house  in  a  rough 
neighbourhood,   and    that   he   was   afraid.     But  I 
think  those  people  tell  the  true  story,  and  I  will  tell 
you    why — because  they  both  thought  the  man's 
name  who  gave  the  6d,  was  WhitCaker.    Now  Whit- 
taker  was  the  man  who  had  canvassed  John  Reece, 
and  Thompson  told  him  that  if  they  wanted  a  job 
on  the  morning  of  the  election  they  should  inquire 
for  Whittaker.    I  believe  that  is  the  reason  why 
they  supposed  that  Thompson's  name  was  Whit- 
taker.   I  cannot  think,  however,  that  that  instance 
would  be  sufficient  to  upset  the  election,  and  as  I 
said  before,  it  would  bring  the  whole  law  into  ridi- 
cule if  I  were  to  hold  that  such  a  circumstance  as 
that  was  sufficient.    For   these  reasons   I  am  of 
opinion  that  the  specific  objections  which  must  be 
established  for  the  purpose  of  bringing  the  case 
within  these  three  sections  of  the  Act  I  have  named 
fails ;  and  it  will  be  my  duty  to  determine  that  the 
sitting    members    were    legally  elected  and  were 
legally  returned,  and  I  shall  report  accordingly  to 
the  Speaker  of  the  House  of  Commons.    The  only 
matter  that  remains  to  be  decided,  is  the  question  of 
costs,  and  I  think  that  costs  ought  not  to  be  allowed 
in  this  case. 

Agents :  £dw,  Sedgwick ;  £,  Tahourdin, 
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WESTMINSTER  ELECTION  PETITION,  (a) 
Edited  by  F.  O.  Cbvmp,  Esq.,  Banister-afc-Law. 

Fth.  12,  13,  15,  16,  17,  18,  and  19,  1869. 
(Before  Mabtin,  B.) 

Treating — Bribery —Paiifments  to  voters  for  exhibiting 
election  placards — Intentions  of  candidate — Agency — 
Canvassers  of  a  political  association  supporting  the 
candidate — Committee  of  candidate,  how  far  agents — 
Large  election  expenditure — Statement  of  expenses  to 
he  delivered  to  retuming-officer — Bills  and  votichers — 
Costs — Evidence, 

A  volunteer  canvasser  had  occasionally  at  pMic-houseSy 
where  friends  of  his  and  supporters  of  the  candidate 
for  whom  he  canvassed  were  present,  paid  for  wine  and 
other  liquor  supplied,  and  the  respondent  himself  was 
on  one  occasion  present  at  a  meeting  oj  a  political 
association  held  in  a  public-house,  when  chamfKigne 
was  brought  un  and  distributed  gratis  among  the  com- 
pany  by  the  landlord  of  the  public- house  at  his  own 
cost  and  without  the  sanction  of  the  respondent: 

Held,  that  no  case  of  treating  was  made  out,  for  though 
the  above  circumstances  might  afford  some  sHght 
ground  for  suspicion,  yet  there  was  no  plain  and posi- 
tive  proof  of  treating  corruptly.  Providing  refresh- 
ments on  the  poUing-day  for  persons  bond  foe  engaged 
in  die  work  of  the  election  is  not  illegal. 

In  a  certain  district  aaents  of  the  respondent  supplied  to 
a  number  oJ  voters  boards  with  election  placards  upon 
them  to  be  exhibited  at  the  doors  and  windows  oJ 
shops  and  houses,  and  for  the  exhibition  of  each  board 
Is,  a  week  was  paid,  A  canvasser  and  agent  qf  the 
candidate  swore  that  in  a  particular  instance  he  had 
induced  a  voter  to  promise  his  vote  by  sending  him  two 
boards,  and  that  generally  the  purpose  and  intention  of 
distributing  the  boards  was  only  to  get  voles.  The 
price  paid  for  the  exhibition  of  the  boards  was  much 
above  the  ordinary  bill-posting  rates.  In  the  district 
referred  to,  there  was  peculiar  difficulty  in  placarding, 
and  the  mode  adopted  was  the  only  one  practicable. 

Held,  that  in  tlte  particular  tWtonce,  the  witness  being  a 
selj-admitted  traitor,  and  having  been  flatly  contra- 
dicted by  the  person  alleged  to  have  been  bribed,  and 
by  other  witnesses,  the  evidence  was  insufficient  to 
affect  the  seat.  And  that  generally,  though  the  pay- 
ment for  the  boards  was  too  high,  yet  there  being 
reliable  evidence  that  the  payment  was  bond  fde  and 
honest,  and  that  the  purpose  was  to  give  publicity  to 
the  candidature  and  not  to  influence  the  vote,  a  case  of 
bribery  was  not  made  out. 

On  a  charge  of  bribery,  the  first  inquiry  wilt  always  be 
whether  the  intentions  of  the  candidate  himself  were 
perfectly  pure,  and  whether  he  did,  so  far  as  he  could, 
prevent  iUegal  acts  being  done.  Still  if  bribery  be 
committted  by  any  agent,  though  directly  against  the 
authority  of  the  cartdidate,  this  will  affect  the  seat. 
But  the  law  is  a  harsh  one,  and  the  proof  must  be  very 
strong  and  cogent  to  affect  the  se€U  of  a  well-intentioned 
man. 

When  bribery  is  alleged  the  question  is  as  to  the  motive 
of  the  briber,  and  not  as  to  the  effect  on  the  bribed.  It 
IS  whether  the  alleged  briber  intended  to  influence  or 
induce  the  vote,  not  whether  the  vote  was  actually 
influencetL 

Evidence  as  to  the  number  of  promises  given  to  a  candi- 
date, with  the  view  of  showing  that  this  was  so  large  a 
proportion  of  the  constituency  as  to  make  corruption 
needless,  was  rejected  as  too  remote. 

An  association  was  formed  with  the  view  of  supportin 
certain  political  principles.     A  candidate  subfuribed  t^ 
the  association,  and  had  been  its  president^  but  resigne^ 
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before  his  candidature  commenced.  He  was  selected  a* 
the  candidate  to  be  supported  by  the  association,  and 
thereupon  many  members  of  the  afsocialion  canvassed 
for  him.  These  canvassers  acted  independenth  of  the 
candidate*s  canvassers,  and  uncontrolled  by  his  com- 
mittee. At  the  request  of  the  secretary  of  the  associa- 
tion copies  of  the  canvassing  books  used  by  the  can- 
didate's canvassers  were  supplied  to  him  by  the  canvass 
agent. 

Held,  that  members  of  the  association  canvassing  volun- 
tarily as  above  described  under  the  association,  though 
on  behalf  of  the  candidate,  were  not  the  agents  of  the 
latter. 

The  name  of  an  alleged  briber  appeared  on  the  published 
lists  of  the  ccmdidat^s  committee.  No  authority  hadbeen 
given  to  place  the  name  on  the  hst,  though  on  notice  of 
it,  it  was  not  withdrawn.  The  Ust  contained  the 
names  of  more  than  600  persons. 

Held,  that  the  mere  appearance  of  the  name  in  such  a 
hst  did  not  constitute  the  committee  man  a  responsible 
agent  of  the  candidate. 

The  committee,  for-  the  acts  of  whose  members  a  can- 
didate will  be  responsible,  means  a  number  of  persons 
comparatively  few,  who  are  intrusted  by  the  candidate 
with  the  carrying  out  the  election,  and  in  whom  he 
may  be  supposed  to  put  faith  and  trust. 

The  relation  between  a  candidate  and  his  agent,  as  re- 
gards responsibility  of  the  Jormer  for  the  latter^s 
wrongful  and  unauthorised  acts,  is  rather  that  of 
master  and  servant  than  that  of  principal  and  agent 
simpliciter, 

A  very  large  election  expenditure  is  in  itself  a  most  sus_ 
pictous  circumstance,  and  the  more  so  when  the  account 
are  not  fully  filed  with  the  retw  ning  officer ;  but  i  - 
8u<Ji  a  case,  though  cm  explanation  must  be  given,  t'f 
is  not  necessary  to  go  through  the  accounts,  item  by 
item,  with  a  mew  of  showing  that  each  was  a  legiti- 
mate expense. 

Every  week  the  chi^  canvassing-agent  received  from 
each  district  agent  a  written  account  containing  ail  the 
items  of  the  week's  expenditure.  These  accounts  were 
sent  in  w&Jely  to  the  general  election  agent,  roho  there- 
upon sent  cheques  for  the  severed  amounts  to  the  chief 
canvassing  agent.  Receipts  were  given  by  the  latter. 
Tfiese  receipts  were  in  some  instances  the  only  vouchers 
delivered  to  the  returning  officer. 

Held,  that  the  weekly  accounts  of  the  district  agents 
ought  to  have  been  delivered  to  the  returning  officer. 
All  bills  and  vouchers  ought  to  be  delivered  according 
to  the  Act  of  Parliament. 

A  witness  was  questioned  as  to  his  complicity  in  corrup- 
tion at  a  former  borough  election,  from  toe  report  of  a 
coimnission  of  inquiry  as  to  the  state  of  the  borough. 
On  the  witness  objecting,  it  was  ruled  that  the  whole 
of  the  rq)ort,  if  any,  must  be  read,  or  that  the  witness 
could  be  examined  as  to  tlie  matter  independent^  of  the 
report. 

This  was  a  petition  preseDted  against  the  return 
of  Mr.  Smith,  alleging  that  he  was  *'  by  himself  and 
other  persons  on  his  bNi^half  guilty  of  bribery,  treat- 
ing, and  undue  influence  before,  during,  and  after 
the  said  election.** 

Fitzjames  Stepheri,  Q.  C,  Murch,  and  Littler,  were 
counsel  for  the  petitioners ;  and 

Hawkins,  Q.  C,  Ballantine,  Serjt.,  Shield,  and 
Kingsford,  ifor  the  respondent. 

Fitsjames  Stqyhen,  Q.  C,  opened  to  the  following 
effect :— The  enormous  expenditure  of  Mr.  Smith, 
amounting  as  it  did  to  8900iL  17s.  Id.,  was  in  itself 
a  strong  indication  of  corruption,  or  at  least  afforded 
an  opportunity  for  exercising   corrupt  influenos 
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The  scale  of  expenditure  was  most  remarkable,  and 
while  Mr.  Smith  obtained  bj  it  adyantages,  he 
ought  on  the  other  hand  to  be  responsible  to  the  full 
extent  if  it  should  appear  that  that  expenditure  was 
corrupt. 

Now,  of  the  total  amount  of  the  expenditure 
about  6500/.  was  incurrei  in  the  four  following 
items: — viz.,  central  committee  expenses,  1463/.; 
district  committee  expenses,  2600/. ;  agents,  1747i ; 
and  advertising,  689^  And  of  this  sum  of  6500Z. 
about  2594Z.  was  either  not  Touched  at  all,  or  only 
vouched  in  a  colourable  manner.  Thus,  of  the  first 
item  giyen  above,  of  1463/.  for  central  committee 
expenses,  a  sum  of  1226/.  was  vouched  only  in  this 
manner.  There  are  seventeen  receipts  from  Mr. 
I.  N.  Edwards  to  Mr.  Isaacson  (the  former  being 
the  canyassing  and  the  latter  the  general  election 
agent  to  Mr.  Smith)  for  exi>enses  from  week  to 
week.  These  Touchers,  though  sufficient  as  between 
Mr.  Isaacson  and  Mr.  Smith,  are  not  so  as  between 
Mr.  Smith  and  the  public. 

Again,  in  the  item  of  2600t  for  district  com- 
mittee rooms  there  are  sums  amounting  to  1131/L 
which  were  only  vouched  in  the  unsatisfactory 
manner  aboTe  described;  while  of  the  item  for 
agents,  77SL  is  not  vouched  at  all.  Another  sus- 
picious circumstance  was  the  appointment  of  Mr. 
Henry  Edward?  as  Mr.  Smith's  district  agent  for 
St  George's  In  Ward.  Mr.  Edwards  was  engaged  in 
the  corruption  at  St.  Alban's  previously  to  the  dis- 
franchisement of  that  borough  in  1852 ;  and  though 
this  employment  does  not  come  within  sect.  49  of 
the  Corrupt  Practices  Act  of  the  last  session,  yet 
the  fact  is  in  itself  most  suspicious. 

Furthw,  it  would  appear  that  Mr.  Edwards  em- 
ployed in  his  ward  men  named  Charles  Wheeler, 
John  Wheeler,  Hoi  ton,  and  others,  who  were, 
among  other  things,  instructed  to  get  placed,  in  the 
St.  George's  In  Ward  district,  boards  with  the 
words,  "Vote  for  Smith  "  upon  them.  These  boards 
were  simply  placed  at  the  doors  of  ■<•  hops  and  houses, 
and  for  so  placing  the  boards,  the  occupiers  of  the 
houses  were  paid  Is,  a  week.  Now  these  payments 
would  be  shown  to  be  colourable  and  indirect 
bribes.  Thus,  in  the  case  of  a  man  named 
Overton,  it  would  be  shown  that  he  had  had 
a  Liberal  committee  room  open  in  his  house, 
but  that  he  changed  his  views  in  favour  or 
Mr.  Smith,  in  consequence  of  receiving  two  boards 
from  Charles  Wheeler.  The  money  for  the  various 
boards  was  paid  to  the  exhibitors  at  the  Trafalgar 
Hotel  by  Mr.  Edwards  after  the  election,  a  receipt 
being  given  by  each  person,  and  the  total  amount 
so  paid  for  these  boards  was  209/.  The  payment  of 
7s.  a  week  was  exorbitant,  as  would  be  shown  by 
the  evidence  of  advertising  agents.  The  exhibition 
of  the  boards  by  those  who  had  them  was  quite 
optional,  and  further,  many  of  the  boards  were 
placed  in  little  courts  and  bye-places,  where  they 
could  have  been  of  no  use  for  purpose  of  advertise- 
ment. 

As  to  the  treating,  though  the  treating  was  only 
on  a  small  scale,  yet  the  question  is  not  as  to 
amount,  but  as  to  intention.  And  it  would  appear 
that  on  more  than  one  occasion,  at  meetings  of  Mr. 
Smith's  supporters,  drink  was  supplied  and  paid  for 
by  Holton.  But  the  chief  case  was  that  of  a  meet- 
ing held  at  a  public-house  called  the  Merlin's  Cave 
on  Oct.  14,  when  Mr.  Smith  was  present,  and 
champagne  was  on  that  occasion  brought  up  and 
freely  distributed  to  the  company.  On  the  charge 
of  bribery  the  evidence  would  refer  chiefly  to 
the  case  of  a  man  named  Holland,  who  was 
bribed  by  one  Davis,  the  bribe  being  disguised 
as  a  bet.  There  would  be  then  the  question  whether 
Davis  was  an  agent  for  Mr.  Smith.  Davis  was  a 
chairman  and  a  canvasser  of  a  society  called  the 
London  and  Westminster  Working  Meu's  Constitu- 


tional Association,  and  the  connection  between  this 
association  and  Mr.  Smith  was  a  close  one.  Mr. 
Smith  was  the  chairman  of  the  association,  and  it 
would  be  proved  that,  on  Mr.  Smith's  becoming  u 
candidate  for  Westminster,  the  committees  of  this 
association,  which  had  hitherto  met  in  rooms  ob- 
tained for  the  purpose,  were  transferred  to  public- 
houses,  and  treated  as  election  committees.  The 
association  issued  canvass  books,  which  were  made 
up  and  returned  to  Mr.  Smith's  central  committee. 
And,  moreover,  a  letter  would  be  put  in,  written  to 
Charles  Wheeler  by  Mr.  Edwards,  requesting  the 
former  (who  was  a  secretary  of  the  above  associa- 
tion) to  send  in  canvassing  books  that  they  might 
be  compared,  and  made  to  tally  with  those  used  by 
Mr.  Smith's  own  canvassers.  This  association  was 
therefore  connected  with  Mr.  Smith,  and  he  must  be 
responsible  at  least  for  the  acts  of  those  who  took 
a  prominent  part  in  the  work  of  the  association. 
Davis,  a  chairman,  and  Charles  Wheeler,  a  secre- 
tary of  the  association,  must  then  be  held  to  be 
Mr.  Smith's  agents.  Davis,  moreover,  was  a  member 
of  Mr.  Smith's  original  committee.  The  list  con- 
tained the  names  of  600  or  700  persons,  and  though 
it  would  not  be  contended  that  every  one  of  such  a 
committee  was  the  agent  of  the  candidate,  yet  where 
a  committee-man  like  Davis  took  a  prominent  part 
in  the  canvass,  that  afforded  at  any  rate  prima  facie 
evidence  of  agency. 

The  learned  counsel  also  opened  two  cases  of 
alleged  corrupt  offers  made  to  Col.  Dickson  and  a 
solicitor,  Mr.  Bury  Hutchinson,  but  no  evidence 
was  offered  in  support. 

The  evidence  as  to  treating  was  chiefly  that  of 
Charles  Wheeler.    He  swore  as  follows : 

I  am  a  secrotury  of  the  Mayfair  branch  of  the  Londoo.  and 
Westminster  Working  Mens'  ConsUtational  Associatiou. 
....  A  oommittee  of  the  association  met  at  the 
Merlin's  Cave.  The  landlord,  Walker,  was  chairman  of  that 
committee.  On  Oct.  7,  there  was  a  meeting,  thirtv  or  forty 
were  present,  all  voters.  It  was  a  jovial  party,  all  smoking 
pipes,  and  glasses  all  roimd.  Some  had  whisky,  and  some 
brandy  and  water.  All  sorts  of  drink,  but  no  wine.  All 
called  for  what  they  would,  and  no  one  paid.  There  were 
electioneering  resolutions  in  £avour  of  Mr.  Smith.  .  .  . 
On  Oct,  14  Uiere  was  another  meeting.  Mr.  Smith  was 
present.  I  invited  him.  There  were  seventy  or  eighty 
people  present.  They  were  all  drinking.  It  was  an  agere- 
gate  meeting  of  the  four  in-wards  of  the  association.  Mr. 
Smith  entered  the  room  at  half-past  eight.  After  he 
eutered,  champagne  came  up  on  purpose  to  drink  his  good 
health.  There  was  more  than  three  dozen.  It  was  handed 
about.  Nobo4^  paid  for  it.  Mr.  Smith  had  half  a  glass  of 
it.  Mr.  Smith  made  a  8X)eech  ;  he  said  he  could  pay  his  own 
expenses,  uid  did  not  want  anyone  to  run  round  with  a  hat 
as  some  j»eople  did.  I  did  not  see  anybody  order  the  cham- 
pugne.  Mr.  Smith  was  sitting  by  Walker,  the  landlord.  Mr. 
Henry  Edwards  was  there,  and  after  the  meeting  broke  up. 
he  said  what  a  bad  job  it  was  about  the  champa^e,  and 
that  if  it  came  to  the  oppositeparties'  knowledge,  it  would 
upset  the  election.  .  .  .  There  were  meetingfs  held  at 
Overton's,  the  Old  Oheeterfleld  Arms,  in  November,  just 
before  the  election.  Those  present  were  nearly  all  voters. 
We  had  two  botties  of  wine.  Mv  brother,  John  Wheeler 
ordered  it,  and  Holton  paid  for  it.  Holton  also  paid  for 
wine  drunk  at  other  meetings  of  voters  .  .  .  There  were 
a  breakfast,  dinner,  and  tea,  at  the  Coooh  and  Horses 
public-house  on  the  polling-day.  I  and  other  oanvassers 
were  present.  Holton  gave  tickets  with  "Admit  the 
bearer  to  lefreehment,"  upon  them.  There  were  onlyaboat 
eight  present. 

Mabtin,  B. — If  these  refreshments  were  bond  fide 
giyen  to  men  engaged  in  the  work  of  the  election, 
I  cannot  think  that  giving  food  to  persons  so 
engaged  is  a  wrongful  act.  I  do  not  think  this  can 
be  taJcen  as  anything. 

As  to  bribery,  there  were  two  classes  of  cases  as 
to  which  evidence  was  offered.  Direct  bribery  in 
the  cases  of  Holland  and  Waterman,  and  indirect 
bribery  in  the  cases  of  those  who  exhibited  boards 
and  who  received  payment  for  so  doing.  The  fol- 
lowing is  the  substance  of  the  evidence  : 

Thomas  Holland : 

I  am  a  f  ui-uitare  dealer  at  44,  York-street,  Westminster. 
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I  know  DaTJB.  He  came  to  see  me  at  my  shop.  He  asked 
mo  whom  I  should  vote  for.  I  said  Grosvenor  and  Mill. 
He  said,  «*  Can't  yoa  give  one  to  Smith  ?"  I  said  **  No ;  I 
have  promised  Qroevenor  and  Mill ;  but  I  don't  think  I 
shall  Be  able  to  lose  a  day's  pay  to  vote  for  either."  Davis 
said  I  could  divide  the  vote  and  split  for  Orosvenor 
and  Smith,  and  that  as  regards  my  day's  pay  he  would 
see  that  I  was  paid,  if  he  paid  it  himseu.  On  the 
Thursday  after  the  election  I  went  to  Davis's  for  my 
day's  pay  according  to  promise.  He  said,  "Look  you, 
then:  I  shall  bet  yon  two  half-crowns  you  did  not  voto 
for  Smith,  and  we  will  do  it  in  the  way  of  a  bet."  I 
made  no  answer,  but  went  awav.  On  the  foUowing  Saturday 
Davis  called  on  me.  He  said, ''  I  see  you  voted  lor  Smith ; 
here  are  your  two  half-crowns."  Afterwards  I  saw  Davis 
again,  and  he  said  they  were  trying  to  get  up  a  petition 
against  Smith ;  but  it  was  all  right,  because  it  was  done  in 
the  way  of  a  bet. 

Cross-exaoiined  by  Hawkins,  Q.C. : 

I  did  not  tell  Davis  that  I  worked  at  a  saw  mill  in  the 
city,  where  I  had  to  be  at  six  o'clock  in  the  morning,  and 
that  if  I  voted  it  would  be  nine  o'clock  before  I  got  to  work, 
and  then  I  should  lose  a  day's  pay,  because  they  would  not 
let  me  in  after  six  o'clock.  I  did  not  ask  Davis  if  he  could 
get  me  paid  for  mv  loss  of  time.  Davis  did  not  say  that  he 
would  inquire  and  let  me  know.  I  had  no  letter  from  Davis 
on  the  subject.  I  did  not  offer  to  lay  a  wager  of  5«.  with 
Davis  that  1  been  in  my  lodgings  over  six  months.  No  such 
word  was  ever  mentioned. 

The  next  case  was  an  alleged  offer  of  a  bribe. 

Thomas  Waterman: 

I  am  superintendent  of  labour  at  the  workhouse  in 
Little  Chapel-street,  Westminster.  Five  or  six  da^  before 
the  election  I  was  at  the  Albert  Tavern,  Victoria-street, 
one  evening.  Davis  was  there.  He  asked  me  to  have  a 
glass  of  ale.  He  asked  me  whom  I  idiould  vote  for.  I  told 
him  I  should  have  nothing  to  do  with  it.  I  am  Dot  a  voter, 
but  I  did  not  then  tell  Davis  that  I  had  no  vote.  Davis 
said  if  I  would  vote  for  Smith  he  would  see  me  paid  for  it. 
He  showed  me  money.  He  said  he  would  give  me  £4  or  £5, 
and  that  I  could  have  it  paid  down  if  I  doubted  his  word. 
I  then  told  him  to  out  his  money  in  his  pocket,  for  that  I 
was  no  voter.  I  believe  Davis  was  sober.  Davis  said  I  was 
a  shabby  fellow  for  havine  had  a  gloss  of  ale  before  telling 
him  that  I  had  no  vote.  I  have  seen  Davis  since  the  elec- 
tion, about  t«n  or  twelve  days  ago.  He  asked  me  whether 
anybody  had  called  on  me  respecting  the  election.  I  said 
they  had.  He  said,  "  You  cannot  say  that  I  offered  jou  any 
mon^." 

CroBS-examiued : 

I  have  known  Davis  for  some  years.  He  was  one  of  our 
guardians.  There  was  a  man  named  Tomlin  present  on  the 
above  occasion  at  the  Albert  Tavern.  Tomun  is  often  at 
the  workhouse.    He  is  a  r^xdar  pauper. 

Alfred  Edward  Tomlin : 

I  am  a  tailor.  I  was  at  the  Albert  Tavern  one  evening,  a 
few  days  before  the  election.  Waterman  and  Davis  were 
there.  I  heard  Davis  ask  Waterman  to  vote  for  Smith, 
telling  him  that  he  would  either  pay  him  or  got  him  paid 
for  his  trouble.  I  saw  Davis  put  his  hand  in  hia  pocket  and 
take  some  money  out.    There  were  gold  pieces. 

To  show  that  the  payments  made  to  the  exhibitors 
of  boards  were  indirect  bribes,  there  was  the  follow- 
ing evidence : 

Charles  Wheeler : 

I  know  Overton,  he  keeps  a  public-house,  the  Old  Chester- 
field Arms,  in  Shephera-street,  Mayfibir.  I  canvassed 
Overton  several  times  for  Smith.  He  would  not  promise 
his  vote.  There  was  a  Liberal  committee-room  at  Overten's 
house.  There  were  Orosvenor  and  Mill's  bills  up  all  about 
his  house.  On  Oct.  20  I  asked  him  over  and  over  again  if  he 
wotild  turn  round,  and  I  promised  him  a  couple  of  boards. 
He  would  not  promise  that  night.  I  saw  him  the  next 
morning.  He  then  said  he  had  altered  his  mind,  for  the 
Liberals  were  a  nasty  dirtv  lot,  because  they  went  up  into 
his  large  room  and  sat  uie  whole  evening  over  a  pint  of 

r>rtor.  I  asked  him  if  he  woold  turn  round,  as  if  he  would 
would  write  up  to  Mr.  Edwards  and  send  him  two  boards 
at  once.  He  asked  how  much  the  boards  would  be,  and  I 
said,  7s.  a  week  each  board.  He  hit  the  counter  with  his 
hand,  and  said,  "  Damn  it,  I'll  turn  round,  yon  may  send 
them."  I  wrote  to  Mr.  Edwards.  My  letter,  speaking  from 
memory,  was  in  these  words,  "  I  have  just  got  Overton.  He 
had  the  Liberal  committee,  and  I  have  promised  him  two 
hoards  in  your  name.  Please  send  them  at  once.  I  think 
he  could  bring  ten  or  twelve  more  votes."  Mr.  Edwards 
wrote  to  me  the  letter  produced,  dated  Oct.  29.  "  I  thank 
you  for  your  letter,  which  is  very  satisfiictory.  The  boards 
shall  be  sent  to  Overton's  forthwith.  Will  you  be  kind 
enough  to  get  your  books  together  and  let  me  have  them 
b«>forc  your  next  meetiag,  that  I  may  make  them  t-ally  with 
ouTH,  which  will  bavo  you  much  trouble."  I  Kaw  the  boards 
at  Overton's  about  an  hoar  alter  I  received  the  above  letter 


John  Wheeler,  the  brother  of  the  last  witness, 
gave  evidence  to  the  following  effect  on  this  point : 

I  am  a  householder.  Mr.  Edwards  engaged  me  as  a 
canvasser  for  Mr.  Smith.  He  said  he  should  put  me  on 
OS  a  canvasser,  but  could  not  offer  me  any  certain  sum  until 
the  election  was  over,  and  then  I  shoidd  be  handsomely 
rewarded.  .  .  .  I  pressed  Overton  for  his  voto.  He  said 
that  my  brother  had  been  at  him,  but  that  he  could  not 
give  a  decided  answer,  because  the  Liberal  committee  met 
at  his  house,  and  he  must  settle  with  them  first.  After- 
wards, Overton  said  to  me  that  he  had  told  my  brother  to 
send  two  boards,  and  that  I  might  send  two  as  well.  I 
did  not  send  them,  and  Overton  had  only  two  boards  .  .  . 
Mr.  Edwards  told  me  that  I  was  to  get  as  many  votes  aa  I 
could,  and  that  I  might  ^ve  anybody  a  board  or  two  if  I 
thought  it  would  get  their  votes. 

There  was  further  evidence  that  several  persons 
in  the  district  of  St.  George's  In  Ward  had  Mr. 
Smiths  boards,  and  that  they  received  payments  for 
tliem  at  the  rate  of  7s.  a  week. 

To  show  that  this  payment  of  7s.  a- week  was 
unreasonable,  the  evidence  of  several  bill-posters 
was  given. 

John  Henshaw  said : 

I  am  a  bill-poster  in  a  very  large  way  of  business  at  I^un- 
beth.  I  have  a  large  busmess  in  what  are  called  shop 
boards.  My  charge  for  exhibiting  those  boards  is  7».  per 
week  per  hundred.  I  posted  bills  at  the  Middlesex  election 
for  Lord  George  Hamilton.  But  these  were  not  shop 
boards,  they  were  posted  on  protected  stations.  The 
theatrical  boards  are  paid  for  by  orders  from  the  theatres. 

James  Chappell : 

I  am  a  bill-poster.  For  these  boards,  if  exhibited  for  a 
long  period,  I  should  charge  6a.  to  7s.  a  week  per  hundred. 
If  for  a  monl^  only,  then  w.  a  week  per  hundred.  I  have 
exhibited  election  boards  in  the  Tower  Hamlete.  I  charged 
for  them  at  the  rate  of  7».  per  hundred  a  week,  double- 
crown  size  bills. 

The  evidence  on  the  question  of  agency  was  chiefly 
that  of  William  Bennett,  who  said : 

I  am  the  principal  secretary  of  the  Londo^i  and  West- 
minster Working  Men's  Constitutional  Association.  I  made 
up  tables  showing  the  resulte  of  our  ciuivaBs.  I  occasionally 
called  at  Mr.  Smith's  central  committee-rooms  when  1 
required  any  information.  There  were  twenty-one  district 
committees  of  the  association.  (In  answer  to  BfLutin,  B.) 
These  were  formed  to  carry  out  the  objects  of  the  associa- 
tion. Not  for  Mr.  Smith  entirely,  but  for  him  or  any  other 
candidate  holding  Constitutional  prindplee.  These  com- 
mittees acted  to  secure  Mr.  Smith's  return,  because  he  was 
accepted  by  the  association  as  their  candidate.  Members 
of  the  association  asked  for  votes,  but  there  were  no  can- 
vass books  issued  to  them  till  Oct.  13th.  The  axpeuaes  of 
the  association  were  paid  by  subscriptions  and  donations. 
Mr.  Smith  subscribed.  His  last  subscription  was  in  March 
last,  when  he  gave  501.  In  the  last  half  year  the  subscrip- 
tions from  working  men  amounted  to  41.  or  51.  .  .  .  The 
canvass  books  we  issued  were  got  from  Mr.  Smith's  centnl 
committee.    Davis  had  one  of  our  cnuvossiug  books. 

Cross-examined : 

Those  gentlemen  who  gave  donations  were  made  honoxaiy 
members,  but  did  not  interfere  in  any  wsy  with  the  work 
of  the  association.  The  executive  com^oittoe  had  the 
management.  A  recLUisition  was  started  by  the  association 
in  March,  asking  Mr.  Smith  to  stand  for  Westminster.  He 
was  selected  out  of  several  whose  names  were  brought 
forward  and  discussed.  .  .  .  Our  committees  were 
entirely  independent  of  Mr.  Smith  and  his  agents.  His 
district  committees  were  held  at  different  housea.  and  had 
no  connection  with  ours.  Our  canvassers  were  independent 
of  Mr.  Smith's.  At  first  our  canvassers  hod  no  regolar 
canvass  books.  They  had  memorandum  books,  anl  any- 
thing they  could  get.  They  found  they  could  not  get  on,  for 
they  had  to  knock  at  the  aoors,  and  ask  whether  anybody 
was  in,  without  knowing  who  or  what  he  was,  and  they 
came  to  me  and  asked  whether  I  could  get  the  names.  I 
went  to  Mr.  Edwards,  and  told  him  what  a  fix  I  was  in,  and 
asked  him  if  he  oonla  help  me.  He  said  that  there  would 
not  be  time  for  me  to  get  canvass  books  prepared,  and  that 
if  we  wanted  to  carry  out  our  work  he  would  have  a  oopy 
made  of  their  canvass  books.  The  committee  made  the 
association  a  present  of  the  books. 

Other  evidence  on  the  question  of  agency  was  to 
the  e£Fect  stated  by  the  learned  counsel  in  his 
opening. 

ffawkins,  Q.G.  then  opened  the  case  on  behalf  of 
the  respondent.  He  said  that,  haying  regard  to  tlie 
extent  of  the  city  of  Westminster  and  the  number 
of  voters,  the  absence  of  anything  like  an  alk^^ 
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tion  of  general  bribery  or  corruption  waa  remarkable. 
The  petitioners  had  had  three  months  to  get  up  a 
case  against  Mr.  Smith.    But,   as  the  result,  were 
only  able  to  offer  eyidence  of  bribery  and  treating 
in  one  district,  and  of  briljery  in  anotht^r  district. 
But  with  regard   to  the  other  eleven  out  of  the 
thirteen  electoral  districts  into  which  Westminster 
was  divided,  no  evidence  of  any  corrupt  influence 
whatever  was    given.    The    two    alleged    corrupt 
districts  were  St.  George's  In  Ward,  and  St.  Mar- 
garet's ;  in  the  former,  bribery  by  the  boards  is  said 
to  have  occurred ;  and  in  the  latter,  the  bribery  of 
Holland  and  Waterman.    As  to  the  boards,  the 
evidence  was  chiefly  that  of    Charles  Wheeler,  a 
witness  totally  unworthy  of  credit,  and  who  would 
be  contradicted    in    all    material    particulars.     It 
would  appear  that  in  all  those  cases  in  which  he 
alleges  that  he  procured  promises  to  vote  for  Mr. 
Smith  by  giving  boards,  either  that  the  person  was 
no  voter  at  all,  or  that  the  vote  had  already  been 
promised  to  Mr.  Smith  long  before  the  boards  were 
mentioned,  and  that  the  votes  were  g^ven  entirely 
independently  of  any  influence  which  the  payment 
made  for  the  exhibition  of  boards  might  be  supposed 
to  have  exerted.    Though  the  amount  expended  by 
Mr.  Smith  at  the  late  election  was  undoubtedly  very 
^^g^t  yet  it  would  compare  favourably  with  that  of 
Messrs.  Mill  and  Grosvenor  at  the  election  of  1866, 
when  the  number  of  voters  on  the  register  was  less 
by  some  5000  than  in  1868.    Doubtless  it  was  in- 
cumbent on  Mr.  Smith    to  show  that    his  large 
expenditure  was  pure  and  justifiable,  and  this  he 
would  be  able  to  do.     Mr.  Smith  would  himself  be 
called,  and  also  those  (gentlemen  who  acted  chiefiy 
for  him,  and  they  would  explain  the  expenditure  of 
every  shilling  that  was  paid.    It  might  be  true  that 
some  of  the  accounts  were  not  strictly  vouched,  but 
this  omission  arose  from  no  desire  to  conceal  the 
details  from  the  public,  but  simply  because  in  the 
judgment  of  those  who  had  to  file  the  accounts  with 
the    returning    officer,   the    vouchers  given    were 
sufficient.    With  regard  to  the  employment  of  Mr. 
Edwards,  it  was  untrue  to  say  that  he  was  employed 
to  introduce  corruption.    Mr.  Smith,  when  he  first 
engaged    him,  was    ignorant   of   his  antecedents, 
and  subsequently  Mr.  Edwards  was  employed  in 
deference  to  the  wish  of  one  of  Mr.  Smith's  most 
active  supporters,  the  Hon.  Robert  Grimston,  who 
acted  as  the  chairman  of  the   committee  of  St. 
George's  In  Ward,  and  who  asked  for  Mr.  Edwards 
as  his  secretary.    As  to  the  London  and  Westminster 
Working  Men's  Constitutional  Association,  it  was 
doubtless  true  that  the  funds  were  chiefly  provided 
by  the  subscriptions  and  donations  of   noblemen 
and  gentlemen,  but  the  members  of  the  association 
gave  time  and  labour,  and  it  would  appear  that  the 
association  was  organised  not  for  the  purpose  of 
promoting  the  return  of  Mr.  Smith,  but  to  luivance 
the  general  interests  of  the  Conservative  cause. 
The  association  was  established  in  1867,  at  a  time 
when  Mr.  Smith  had  abandoned  all  intention  of 
again    contesting  Westminster,    and    though    Mr. 
Smith  became  the  president  of  the  association,  yet 
he  resigned  the  presidency  previously  to  his  candi- 
dature in  1868,  and  throughout  the  election  the  ser- 
vices of  the  association  were  given  free  from  any 
sort  of  control  on  the  part  of  Mr.  Smith  or  hia 
agents.    Mr.  Isaac  Newton  Edwards  was  engaged 
in  1868, .  because   the  experience    gained  in   1865 
showed  that  the  services  were  necessary  of  some 
gentleman   who  could  devote  his  whole  time  and 
attention  to  the  organising  the  canvass.    Mr.  I.  N. 
Eklwards  acted  as  Mr.  Smith's  principal  canvassing 
agent.    He  would  be  called,  and  would  give  every 
information  as  to  his  department  of  the  expenditure. 
As  to  the  items  in  the  accounts  alleged  to  be  un- 
vouched,  they  were  in  fact  sufficiently  vouched 
within  the  Act  of  Parliament.    It  might  be  doubted 


whether  the  Act  required  every  voucher  to  be  sent 
to  the  returning  officer,  and  at  any  rate  an  omission 
in    this    respect  would  not    vitiate    the   election. 
Again,   as    explaining  the    large  amount  of    Mr. 
Smith's  expenditure,  it  might  be  observed  that  he, 
acting  on  the  advice  of  Mr.  Ford,  his  solictor,  and 
with  the  object  of  avoiding  all  questions  on  the 
matter,  included  in  the  statement  many  expenses, 
though  they    were   incurred    some    weeks    before 
the    dissolution,    and    what    might    be    strictly 
considered  the  commencement  of  his  candidature. 
As  to  the  boards  in  the  district  of  St.  Georges's  In 
Ward,  this  explanation  would  be  offered.    In  the 
twelve  other  electoral   districts,  there  was  ample 
opportunity  for  advertising  in  the  ordinary  way, 
but  in  the  above  district,  which  included  Grosvenor- 
square  and  its  immediate  neighbourhood,  there  was 
no  such  opportunity.    In  the  whole  of  that  district 
there  were  only  one  or  two  hoardings  for  the  exhi- 
bition of  placards.    The  question  would  be  whether 
these  boards  were  supplied  with  a  corrupt  intention 
to  influence  the  vote  of  the  exhibitors.    Such  cor- 
rupt intentions  would  be  rebutted  by  the  evidence. 
All  was  done  in  the  most  open  manner.    The  exhi- 
bitors were  told  to  come  to  the  Trafalgar  Hotel, 
and  there  each  was  paid  and  a  receipt  was  taken  for 
all  such  payments.    In  no  case  was  there  any  sort 
of  secret  bargain  or  secret  payment.    As  to  Over- 
ton's case  (the  learned  counsel  read  the  shorthand 
writer's  notes  of  the  evidence  that  has  been  above 
g^ven,  and  said  that)  the  evidence  of  John  Wheeler 
was  fdtogether  unworthy  of  credit,  and  although  it 
was  true  that  Overton  had  had  a  Liberal  registra- 
tion committee  meeting  at  his  public-house,  yet  it 
would  appear  that  long  before  Charles  Wheeler  saw 
Overton  or  sent  the  boards  to  him,  Overton  was  in 
every  way  pledged  to  Mr.  Smith.    He  had  voted  for 
him  in    1865,  had  signed  the  requisition  to  him 
in    July    1868,   and    had    promised    his    vote   at 
the  late  election.    Doubtless,  Overton  did  hesitate 
when  asked   by  Charles  Wheeler   to    exhibit  the 
boards,  but   this  was    not    because    he    wavered 
in  his  adherence  to  Mr.  Smith,   but  because  he 
thought  that  while  he  was  allowing  the  Liberals 
to  meet  in  his  house,  it  would  not  be  fair  to  them 
to  hold  himself  out  publicly  as  of  the  opposite  party. 
Overton  would  himself  give  evidence  on  these  points. 
The  learned  counsel  then  dwelt  upon  various  incon- 
sistencies in  the  evidence  of  the  Wheelers  with 
regard  to  Overton,  and  circumstances  affecting  the 
credit  of  John  Wheeler,  observing,  among  the  latter, 
a  visit  to  Mr.  Ford,  shortly  after  the  election,  the 
intention  of  which  could  only  have  been  to  extort 
money.    And  on  the  whole  case  of  the  boards  it 
would  be  proved,  that  of  the  eighty  or  so  exhibited 
in  the  above  district,  twenty  or  thirty  were  at  the 
houses  or  rooms  of  non-voters,  and  that  in  no  case 
was  there  a  pretence  for  saying  that  any  vote  was 
influenced  by  them.    The  price  paid  for  the  boards, 
viz.,  7s,  a  week  per    board,   would  certainly   be 
extravagant  if  this  were  an  ordinary  case  of  bill 
posting,  but  it  was  not  so.    And  evidence  would  be 
called  to  prove  that,  considering  the  district,  and 
the  scarcity  of  advertising  space  in  it,  and  consider- 
ing the  nature  of  the  boards  and  the  limited  time 
during  which  they  were  to  be  exhibited,  the  above 
price  was  by  no  means  an  extravagant  one.    The 
alleged  treating  at  the  '*  Merlin's  Cave'*  would  be 
fully  explained  by  Mr.  Smith  and  the  landlord, 
from  which  it  would  be  seen  that  Mr  Smith  was  not 
only  not  cognisant  of  the  character  of  the  meeting, 
but  was  disg^isted  with  it,  and  that  the  champagne 
was  ordered  by  the  landlord  Walker  of  his  own 
accord,  and   paid  for  by   him.    Charles  Wheeler 
alleged  treating  by  Holton,  and  Holton  should  him- 
self explain.    As  to  the  alleged  direct  bribery  by 
Davis ;  in  the  first  place  Davis,  though  connected 
with  the  London  and  Westminster  Working  Men's 
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Association,  was  no  agent  of  Mr.  Smith's,  and 
further,  Davis  would  deny  on  oath  the  two  charges 
of  bribery  made  against  him. 

Mr.  W.  H.  Smith,  M.P.,  was  then  called,  and  gave 

the  following  evidence  on  the  matters  referred  to  : 

I  became  connected  with  the  London  and  Weatminster 
Working  Men's  Asaodation  in  1867.  It  was  witboat  any 
reference  to  myself  or  any  subsequent  election,  but  beca^ose 
I  considered  such  an  association  necessary  to  the  success 
of  the  Conserrative  interest.  ...  I  resigned  the  presi- 
dency of  the  association  on  Sept.  30, 1868.  The  action  of 
the  association  was  entirely  independent  of  myself.  I 
never  attended  their  meetings  except  by  invitation.  .  .  . 
I  never  authorised  any  expenditure  of  money  except  such 
as  could  be  legritimately  accounted  for.  I  have  always 
wished  it  to  be  understood,  from  the  very  moment  I  con- 
templated entering  Parliament  that  I  would  enter  it,  if  at 
all,  with  perfectly  clean  hands,  unsoiled  by  any  corrup- 
tion. I  nave  never  been  g^ty  of  corruption.  I  am 
not  conscious  that  corruption  has  been  exercised  on  my 
behalf,  and  I  beUeve  that  there  has  been  none.  .  .  . 
I  was  invited  by  Charles  Wheeler  to  come  to  a  meeting  of  a 
local  committee  of  the  association  at  the  Merlin's  Cave.  I 
went  there  on  Oct.  14  at  half -past  eieht.    I  found  to  my 

Eaat  surprise  and  regret  the  room  full  of  men  with  Uquor 
fore  tii«n.  I  was  unable  at  once  to  witiidraw  as  I  should 
have  wished  to  do.  I  sat  down.  Mr.  Walker,  within  five 
minutes  after,  ordered  up  some  champagne.  My  health  was 
drunk,  and  I  made  a  speech  in  reply.  I  went  away  as  soon  as  I 
could.  I  af  terwiirds  complained  to  my  agents  that  I  should 
have  been  allowed  to  attend  such  a  meeting,  and  it  was 
t  rranged  that  I  should  go  to  no  more  meetings  at  public- 
houses.    I  did  not  directly  nor  indirectly  pay  for  the  chsjn- 


Thomas  Walker's  evidence  was  to  the  effect  that 
he  was  landlord  of  Uie  Merlin's  Cave,  and  that  he 
supplied  the  champagne  on  the  above  occasion 
without  authority  and  entirely  at  his  own  expense, 
and  in  cross-examination  he  denied  that  he  had 
ever  said  that  Mr.  Smith  would  pay  for  the  cham- 
pagne. 

The  Hon.  Robert  Grimston  said : 

I  was  the  chairman  of  Mr.  Smith's  committee  in  the 
8t.  George's  In  Ward.  Henry  Edwards  was  my  secretary. 
I  had  the  greatest  oonfldenoe  m  him.  I  would  entrust  my 
whole  fortune  in  his  hands.  I  asked  Mr.  Smith  to  engage 
him  because  he  hod  the  qualifications  I  required.  Money 
for  the  week's  expenses  used  to  be  sent  to  Heaiy  Edwards 
by  his  son  I.  N.  Edwards.  He  paid  the  canvassers  and  inci- 
dental expenses  in  my  district.  He  was  not  authorised  and 
had  no  means  of  making  any  other  expenditure.  ...  It 
was  in  my  district  that  the  boards  were  put  up.  It  was  verj 
diffloult  to  find  any  advertising  space  there.  If  I  saw  a  spot 
where  I  thought  X  could  get  a  bill  up  I  used  to  make  a  note 
of  it.  In  the  St.  Qeorge^s  In  Ward  district  it  was  only  in 
thepoorer  streets  that  we  could  get  a  bill  or  board  placed. 
In  Bond-street,  thou^full  of  our  sapporters,  we  could  not 
get  a  single  one  up.  The  arrangements  for  the  boards  wore 
Dv  my  sanction.  The  boards  were  entirely  for  ihe  purpose 
Of  advertisement.  I  am  not  aware,  and  do  not  believe,  that 
a  single  l^urthing  was  improperly  spent  during  the  election. 

Cross  examined : 

Henry  Edwards  settled  the  details  about  the  boards.  I 
did  not  know  the  price  to  be  paid  for  them  till  a  few  days 
ttgo.  It  was  quite  worth  while  to  pay  78.  a  week  for  these 
boards.  It  would  have  been  worth  while  to  pay  11.  a  week 
if  you  oould  not  have  got  them  up  for  less.    If  I  could  have 

f)ut  a  board  on  the  Duke  of  York's  column  I  would  have  paid 
M.  a  week  tor  it. 

Mr.  Henry  £kl  wards : 

I  was  a  district  agent  in  the  St.  George's  In  Ward.  My 
duty  was  to  arrange  for  the  canvassing,  to  give  out  the 
canvassing  books,  and  make  up  the  returns.  I  was  always 
at  the  committee-room,  and  never  myself  canvassed  a  single 
vote.  ...  In  St.  George's  In  Ward  there  are  very  few 
public  advertising  spaces.  I  thought  that  tiie  district  could 
not  be  placarded  in  any  other  way  than  by  these  boards. 
There  is  no  pretence  for  saying  that  the  boards  were  issued 
with  a  view  to  influence  voters.  The  number  of  boards 
issued  was  eighty,  or  rather  more.  I  thought  that  was 
sufficient,  but  Mr.  Grimston  would  have  had  more  stuck 
up  if  possible.  He  had  a  strong  feeling  about  tt.  It  was 
never  suggested  that  these  boards  should  be  given  to  any- 
body wim  a  view  to  influence  his  vote.  I  thought  the  price 
paid  was  a  reasonable  one.  .  .  .  Charles  Wheeler  was 
the  secretary  of  one  of  the  wards  of  the  London  and  West- 
minster Working  Men's  Constitutional  Association.  The 
association  had  nothingto  do  with  Mr.  Smith's  committee ; 
it  was  quite  distinct.  We  knew  that  they  canvassed  for  us. 
but  we  canvassed  for  ourselves  just  as  if  the  association  did 
not  exist.  ...  I  sent  im  every  day  to  the  central  com- 
mittee a  return  of  those  whose  votes  were  promised 
to  Mr.  Smith.  I  returned  Overton's  name  on  Oct  19.  .  . 
I  did  not  know  at  all  what  would  be  the  loir  price  to  pay 


for  the  boards.  I  never  conptdted  Mr.  Grimston  nor  Mr. 
Isaacson.  I  sent  in  the  demand  and  it  was  acknowledged. 
After  the  election  I  ordered  Holton,  who  knew  where  all 
the  boards  had  been  placed,  to  send  round  notices  to  every- 
body to  come  to  me  at  the  TrafalKar  Hotel  and  be  paid,  and 
on  that  notice  they  came.  I  desired  Holton  to  make  me 
out  a  list,  and  to  fix  7b.  a  board  per  week,  and  to  let  me  have 
the  list.  The  payment  was  made  as  well  to  voters  as  non- 
voters.  In  the  distribution  of  boards  no  oonmderation  was 
paid  to  the  question  whether  the  exhibitors  were  voters  or 
not.  There  was  one  board  at  an  apple-stall  in  Mount-street 
— that  was  paid  for  at  the  same  rate. 

Fitzjames  Stephen,  Q.  C.  proceeded  to  cross-ex- 
amine the  witness  as  to  his  implication  in  the 
corruption  of  St.  Alban's  in  1851  and  previously, 
and  for  that  purpose  proposed  to  read  por- 
tions of  the  report  of  the  commission  of  inquiry 
into  the  state  of  the  borough,  and  to  question  the 
witness  thereon.  The  witness  objected  that  if  any 
the  whole  should  be  read,  adnatting  that  the  report 
contained  his  evidence  truly.  [Martin,  B. — ^You 
have  a  right  to  ask  him  any  question  as  to  the  St. 
Alban*s  corruption  in  order  to  discredit  him.  But  tho 
witness  tells  you  that  the  report  is  true,  aod  he  fairly 
says  that  if  the  book  is  to  be  read  at  all,  it  ought 
all  to  be  read.  You  must  therefore  do  so,  or,  what 
would  perhaps  be  better,  put  the  book  aside,  and 
question  him  independently  of  it.] 

We  talked  of  the  amount  to  be  paid  for  the  boards,  bat 
there  was  nothing^  fixed  definitely  tiu  I  told  Holton  to  make 
me  a  list.  I  left  it  to  Holton  to  select  proper  places  for  the 
boards.  I  made  up  my  mind  to  nay  7«.  a  week  for  each 
board  if  the  central  committee  should  approve.  It  was 
submitted  to  them,  and  I  was  ordered  to  nay  for  the  boardo. 
and  I  received  2091.  for  that  purpose.  I  did  not  consult 
any  bill-sticker  as  to  what  would  be  a  fair  sum.  I  showed 
the  list  to  Mr.  Grimston,  and  I  said,  "  It  comes  to  a  great 
deal,  but  I  don't  see  how  they  can  have  less  than  /•.  a 
week."  He  said,  "  I  think  it  very  reasonable."  .... 
Charles  Wheeler  made  some  of  the  boards.  Helton's  sons 
were  employed  in  distributing  the  boards,  and  in  re^tioking 
the  bills  on  them  when  disfigured. 

Evidence  explaining  the  system  of  payments,  and 
the  various  items  in  the  accounts,  was  given  with 
much  minuteness  by  Ii^.  Isaac  Newton  Edwards. 
It  is  impossible  to  do  more  here  than  give  the  sub- 
stance of  it  on  a  few  material  points.    He  said : 

I  came  to  town  on  June  23  last,  to  make  a  preUminory 
canvass,  in  order  to  ascertain  what  chance  of  sncecno  Mr. 
Smith  would  have  in  the  event  of  his  again  contesting 
Westminster.  Wheu  Mr.  Smitii  determined  to  stand,  1 
was  enga^  as  his  chief  canvassing  agent.  I  divided  West- 
minster mto  thirteen  districts,  in  order  to  organise  the 
canvass.  I  was  instructed  to  conduct  the  Section  on  the 
winciples  of  purity.  The  London  and  Westminster  Working 
Men's  Constitutional  Association  had  no  connection  in  any 
way  with  the  committees  appointed  by  Mr.  Smitii.  The 
agents  in  each  district  were  appointed  by  Mr.  Isaacson.  I 
had  my  office  at  the  central  oommittee-room,  at  Chaxing- 
cross.  I  gave  instructions  to  the  district  agents.  Every 
week  reports  were  made  to  me  of  the  sums  of  money 
required  for  the  expenditure  in  the  several  distriots.  The 
reports  were  made  every  Friday  night  or  Saturday  morning, 
and  the  exact  amount  appearing  in  the  account  was  sent  by 
me,  through  one  of  my  clerks,  to  the  district  agent,  with  the 
aooount.  The  system  as  to  aU  the  wards  was  the  some. 
Every  Saturday  I  sent  in  my  aooooats  U>  Mr.  Isaacson,  and 
received  the  money.  I  received  nothing  from  him  except 
for  legitimate  election  expenses.  I  gave  Mr.  Isaacson 
receipts  for  the  exact  amount  I  received  from  him,  week  by 
week.  The  weekly  accounts  I  sent  to  Mr.  lesacaon  con- 
tained the  various  items  of  the  week's  expenditure. 

Martin,  B.  said  these  weekly  accounts  ought  to 
have  been  delivered  to  the  returning  officer  as  well 
as  the  receipts  that  passed  between  the  witness  and 
Mr.  Isaacson. 

Hawkins,  Q.C.,  then  proceeded  to  take  these 
accounts,  item  by  item,  explaining  the  expenditure 
in  each  case  through  the  witness. 

Martin,  B.,  said  he  should  not  think  it  necessary 
to  explain  the  expenditure  so  minutely  as  this.  It 
was  said  by  the  petitioners  that  the  election  expen- 
diture of  Mr.  Smith  was  enormous,  and  that  a 
number  of  vouchers  was  missing.  An  explanation 
was  necessary,  but  so  minute  a  one  was  im- 
practicable. 

The  vritoeM  then  procee<kd :— 
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There  were  aeTenty-six  canvAssers  and  thirty-three  clerks 
at  the  central  office,  and  twenty-five  clerks  at  the  district 
offices.  This  was  the  ;permanent  staff.  Their  pay  varied 
from  9Qi.  a  week  to  61.  One  canvasser  got  61.  a  week.  This 
iaoipded  expenses  and  salary.  There  were  no  receipts  taken 
from  the  clerks  and  canvassers  for  their  pay.  These 
payments  continued  from  Jul^  23  till  the  time  of  the 
election.  .  .  .  Nothing  was  paid  for  any  refreahmente, 
except  the  necessary  refreshments  for  those  engaged  in  the 
work  of  the  election.  ...  On  the  day  of  the  election  878 
persons,  besides  the  sixteen  agents,  were  employed.  No 
voter  was  employed  as  canvasser  or  derk.  .  .  .  Mr.  Bennett, 
the  secretaxy  of  the  association,  used  to  give  me  the  returns 
of  the  promises  made  to  the  associatioir  s  canvsBsers,  that 
I  miffht  enter  them  in  my  book.  These  I  sent  to  our  district 
agents,  so  as  to  prevent  the  voters  who  had  ivromised  being 
called  on  again. 

(The  witaesfl  was  asked  the  namber  of  promises 
giyen  for  Mr.  Smith,  with  the  object  of  showing 
that  these  amoanted  to  more  than  half  the  constitu- 
ency, and  so  that  resort  to  any  corrnption  would 
have  been  unnecessary.  The  question  was  objected 
to,  and  the  court  decided  that  it  was  too  remote.} 
Cross-examined : 

The  preliminary  canvass  cost  about  1041.  It  is  not  in- 
eluded  in  'Mr.  Smith's  statements  of  expenses.  These  com- 
menced on  July  28.    I  took  no  receipt  from  clerks. 

Martin,  B. — Tou  should  have  vouchers  for  all 
tradesmen's  bills ;  but  you  would  hardly  expect  one 
for  a  clerk  paid  weekly  wages. 

The  accounts  of  the  district  agents  were  sent  to  me.  I  ob- 
tained the  money  and  sent  the  amounts  to  the  respective 
district  agents.  The  agent  signed  the  account  and  returned 
it  to  me,  and  I  gare  it  to  Mr.  Isaaoson. 

Mr.  Isaacson : 

I  was  ICr.  Smith's  general  election  a«rent.  I  made  the 
vetnm  of  the  election  expenses  to  the  high  bailiff.  The 
whole  amount  included  in  that  return  was  joaid  through  me. 
In  that  return  I  comndered  that  I  had  fully  oomplied  with 
the  requisitions  of  the  Act  of  Parliament.  If  I  failed  in 
sending  in  any  vouchers  or  documents,  it  was  merely  an 
error  in  Judgment.  All  the  money  was  paid  in  this  way  ; 
Mr.  I.  N.  Edwards  every  Saturday  mominff  submitted  to 
me  the  accounts  received  from  the  different^stricts.  I  com- 
pared and  audited  them.  Where  I  saw  any  objection  I  made 
it.  I  returned  with  each  account  a  cheque  lor  the  correct 
amount.  There  was  not  one  single  penny  of  the  expenses 
as  to  which  I  did  not,  so  far  as  I  could,  satisfy  myself  that  it 
was  properly  incurred.  Of  the  item  of  6891.  for  advertising, 
25K.  was  for  advertisements  in  the  newspapers.  .  .  .  The 
association  had  nothing  to  do  with  us  in  the  matter  of 
organisatioxL,  though  they  were  evidently  desirous  to 
secure  Mr.  Smith's  return.  No  money  over  which  I  had 
the  control  passed  to  members  of  the  association .... 
The  boards  were  issued  purelv  for  the  purpose  of  giving 
pnbHoitiy  to  Mr.  Smith's  candidature.  1  would  not  have 
paid  the  money  for  them  had  I  thought  that  the  boards 
were  intended  to  get  votes. 

Cross-examined  : 

The  reason  why  I  sent  in  to  the  high  bailiff  the  receipts 
given  to  me  from  week  to  week  by  Mr.  I.  N.  Edwards,  but 
not  the  detsiled  accounts  of  the  district  agents  that  he 
also  sent  me,  was  this:  I  considered  that  the  accounts 
contained  in  the  main  the  salaries  and  wages  of  iMrsons 
who  gave  no  vouchers  to  Mr.  Edwards,  while  the  receipts 
were  an  authentic  record  of  each  week  s  payment  made  to 
him  br  me.  The  cheque  that  I  gave  weekly  to  Mr.  Ed- 
wards^ order  was  a  suffidant  discharge  as  between  him  and 
me.  I  may  have  been  wrong,  but  I  uiought  it  unnecessary 
to  deUrer  to  the  high  bailm  the  weekly  accounts  that  I 
had  returned  to  Mr.  Edwards,  in  order  that  he  might 
settle  with  the  district  agents. 

Benjamin  Orerton  said  : 

I  am  a  licensed  victualler,  iu  Carrington-street,  Moyfair. 
When  I  let  my  room  I  was  not  aware  that  it  was  for  any 
political  object.  After  the  third  meeting  I  found  it  was 
for  some  purpose  on  the  part  of  the  Libert.  I  understood 
it  was  in  order  to  put  lodgers  on  the  register.  Then  I 
was  asked  whether  I  would  object  to  the  room  being  used 
as  a  committee-room  for  Messrs.  Qrosvenor  and  Mill.  I 
said  it  made  no  difference  to  me  nor  to  my  vote,  and  I  told 
them  my  terms  for  the  use  of  the  room.  They  were  to 
keep  it  <uean  and  to  pa^  for  the  gas.  There  was  a  Grosvenor 
ana  Mill  bill  up  in  the  bar.  .  .  .  John  Wheeler  can- 
vassed my  vote.  I  told  him  that  I  had  promised  my  vote 
to  Ub*.  Smith.  Charles  Wheeler  asked  me  to  have  two  bttards. 
I  would  not  consent  to  have  the  boards  till  it  was  decided 
to  have  no  committee-room  at  my  house.  ...  I  never 
said  to  Charles  Wheeler  that  I  had  not  made  up  my  mind 
which  I  should  vote  for.  I  did  not  promise  my  vote  to 
either  of  the  Wheelers.  They  knew  aU  along  that  I  was  in 
favour  of  Mr.  Smith.  Charles  Wheeler  was  nsTcr  at  my 
house  half  the  night  drinking  and  peraaadliig  ma  to  Tota 


for  Mr.  Smith.    I  never  said  to  him  '*  Damn  it,  I'll  turn 
round." 

Cross-examined : 

I  got  a  board  from  Holton,  for  a  Mrs.  Calvert.  Mrs. 
Calvert,  when  she  came  to  me  and  asked  for  a  board,  said  her 
husband  was  going  to  vote  for  Mr.  Smith,  but  that  he  would 
be  at  Brighton,  and  if  she  could  have  a  board  it  w^uld 
help  to  pay  the  expenses  of  her  husband's  coming  up  to 
vote.  Mrs.  Calvert  knew  that  she  would  be  paid  7s.  a  week. 
I  told  this  to  HoltOQ.  and  a  board  was  sent  to  Mrs.  Calvert. 
.  .  .  When  the  Liberals  met  at  my  room  I  expected  that 
the  drink  they  took  would  pay  me  for  the  room.  It  did 
not ;  I  was  a  loser.  ...  I  did  not  charge  for  putting 
up  Messrs.  Mill  and  Qrosvenor's  bUls,  because  they  were 
onlv  pinned  up  in  the  bar  and  there  were  no  boards.  But 
with  Mr.  Smith's  boards  I  had  the  trouble  of  putting  them 
out  in  tiie  morning  and  taking  them  in  at  nignt. 

In  order  to  show  the  reasonableness  of  the  price 
paid  for  the  boards,  the  following  was  the  principal 
evidence. 

Mr.  Willing : 

I  am  an  adrertLsing  agent.  At  the  time  of  the  election 
there  was  only  one  permanent  posting-place  in  St.  George's 
In  Ward.  I  have  only  to  do  with  general  bill  posting,  out 
I  know  from  my  experience  that  tne  price  paid  for  Uiese 
boards  was  very  reasonable.  7s.  a  week  per  hundred  is  the 
common  charge  for  theatrical  bills  which  are  placed  about 
year  by  year.  This  is  for  shop  boards.  But  election  bills 
on  bourds  are  a  different  matter.  You  must  make  larger 
profits  that  if  you  had  to  do  it  all  the  year  round. 

Mr.  William  Smith : 

I  am  the  author  of  the  book  "  How,  and  When  and  Where 
to  Advertise."  I  know  St.  George's  In  Ward.  I  would  not 
have  undertaken  an  advertldng  job  in  that  district,  because 
it  is  so  hard  to  get  places.  I  have  paid  as  much  as  10s.  a 
week  for  exhibiting  a  single  bill.  It  was  when  Mr.  Julllen 
brought  out  his  army  and  navy  quadrilles.  The  bills  were  in 
Bond-street,  Park-luie,  and  some  at  Fulham  and  Brompton. 
We  paid  that  because  we  could  not  get  boards  placed  with- 
out, and  JuUien  said  he  would  pay  any  amount  of  money. 

Edward  Cutts,  an  advertising  agent,  said : 

Till  I  had  ascertained  whether  I  could  ^  places  for 
them,  I  would  not  have  undertaken  U>  exhibit  these  boards 
in  St.  (George's  In  Ward  for  7s.  a  week. 

Henry  Holton  said  : 

I  am  a  hairdresser  in  Mount-street.  I  have  been  a  Con- 
servative  all  my  life.  I  did  not  spend  any  money  in  treating 
voters  with  a  view  to  influence  their  votes.  I  have  paid 
mooej  occasionally  for  wine  and  other  drink  i^en  I  met 
friends  who  were  also  engaged  about  the  election.  Some- 
times I  treated  them,  and  sometimes  they  treated  me.  .  .  . 
The  price  for  the  beards  was  talked  of  a  few  days  after  they 
were  sent  out.  Mr.  Edwards  asked  me  what  I  thought 
would  be  a  fair  price,  and  I  said  5s.  6s.  or  7s.  a  week  each. 
Mr.  Grimaton  was  anxious  that  the  boards  should  be  pro- 
perly exhibited,  and  I  and  my  sons  went  round  frequently 
to  see  that  they  were  in  their  proper  places.  Mr.  Qrimstoii 
directed  me  to  put  the  boaias  where  they  could  be  seen 
well. 

Edward  Davis  said : 

I  am  a  gas-fitter  in  York-atoeet,  Westminster.  I  am  a 
member  of  the  London  and  Westminster  Working  Men's 
Constitutional  Association.  I  canvassed  Holland  for  his 
vote.  I  was  acting  as  a  canvasser  of  the  association,  and  I 
had  no  other  instructions  than  those  of  the  association's 
secretary.  When  I  asked  Holland  for  his  vote,  he  said  he 
worked  at  a  saw-mill  in  the  city,  and  should  lose  his  day's 
wages  if  he  voted,  for  he  had  to  be  at  work  at  6  in  tne 
morning.  He  asked  if  he  could  have  his  day's  wages 
allowed  bim.  I  said  I  could  not  g^ve  him  any  answer  about 
that,  but  I  would  inquire  and  let  him  know.  I  inquired  of 
Mr.  Hamilton,  Mr.  Smith's  agent  for  the  St.  Margaret's 
district,  and  he  said  that  Holland  could  not  have  his  wages 
allowed,  but  that  a  private  carriage  could  be  sent  for  bim  to 
brhig  him  to  vote,  and  to  take  him  back  again.  I  wrote  the 
following  letter  to  Holland  (copy  produced).  "Nov.  10. 
1868.  I  nave  inquired  whetiier  you  can  have  your  loos  of 
time  paid  for,  as  you  say  you  work  in  the  city,  and  have  to 
be  at  work  at  6  in  the  morning,  and  could  not  go  to  the 
factory  if  you  stayed  to  vote.  I  am  sorry  to  say  nothing 
could  be  allowed,  not  even  a  peimy  to  i>ay  your  boat  to  the 
city."  I  directed  this  properly  to  Holland,  and  posted  it 
mrself  I  made  a  copy  of  ft  on  the  advice  of  a  friend  of 
mine.  John  Shambler.  I  saw  Holland  the  day  after  the 
election.  He  said  he  was  very  glad  Smith  got  in  by  so 
lar^  a  majority.  He  said  he  had  voted  for  Grosvenor  and 
Smith.  Afterwards  a  friend  of  mine  asked  me  how  it  was 
that  Holland  had  a  vote,  for  he  had  not  been  in  his  lodgings 
six  months.  I  met  Holland  and  told  him  this.  He  gotangry 
and  nid  he  would  bet  any  monev  that  he  had  been 
in  more  than  six  months.  I  said  I  would  bet  him  5s. 
that  he  had  not.  On  the  next  6ax  I  went  to  his  landlord. 
Strong,  and  I  leamt  from  him  that  Holland  had  been  in 
his  lodgings  more  than  six  months.  On  the  next  Saturday 
,  night  I  paid  Holland  the  bet.    This  payment  had  nothing 
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whateyer  to  do  with  his  vote.  ...  I  know  Watennan 
▼ery  woll.  I  knew  that  he  had  no  vote,  hut  lived  tve  in 
the  rooms  of  the  casual  ward.  I  was  a  guardian  when  he 
was  appointed  superintendent  of  lahour.  I  was  never  at 
the  Albert  Tavern  when  Waterman  and  Tomlin  were  there. 
I  never  asked  Waterman  for  his  vote,  nor  offered  him 
money.  It  is  a  tissue  of  lies.  I  was  thunderstruck  when  I 
heard  of  the  evidence  given  by  Waterman.  I  have  never 
received  a  farthing  from  Mr.  Smith  or  his  agents.  I  worked 
gratuitously!  canvassing  as  a  member  of  the  association. 

Cross-examiDed : 

My  name  was  on  the  list  of  Mr.  Smith's  committee.  It 
was  published  without  my  authority.  I  sent  in  a  promise 
to  vote  for  Mr.  Smith,  as  I  had  a  circular  asking  me  to  do 
so.  I  did  not  object  to  my  name  appearing  on  the  com- 
mittee-list. I  took  no  notice  ot  it.  I  took  an  active  part 
on  the  polling-day  in  bringing  voters  to  the  poll.  ...  I 
wrote  to  Holland,  because  I  was  doubtful  of  him,  thinking 
he  misrht  bring  a  charge  of  attempted  bribex^  against  me. 
My  fnend  advised  me  to  make  a  copy  of  the  letter,  and  he 
copied  it  in  a  copying-press  he  had.  Waterman's  story  is 
right-down  peigury. 

To  support  Davis's  account,  the  men  he  refers  to, 
Tiz.,  Hamilton,  Shambler,  and  Strong,  were  called, 
who  confirmed  the  truth  of  his  statement,  so  far  as 
their  share  in  the  affair  went. 

Henry  Holton,  the  son  of  the  former  witness, 

said: 

I  was  employed  under  mv  father  in  bill-sticking  at  the 
election.  I  used  to  go  round  every  morning  to  see  that  the 
bills  were  all  right.  My  father  was  paid  fifteen  guineas  on 
my  account  for  the  work  I  did.    I  got  the  greater  part  of  it. 

Greorge  Nelson  Holton  said : 

I  was  not  engaged  in  the  election.  What  I  did  was  to 
please  myself.  I  asked  Hole  for  his  vote  in  September, 
lliis  was  long  before  the  boards  were  thought  of.  He  pro- 
mised to  vote  for  Mr.  Smith.  Afterwards  he  told  me  he 
hadhadadrcular  from  Messrs.  Grosvenor  and  Mill.  I  told 
him  he  had  promised  to  vote  for  Smith.    He  said,  "Well. 

Sou  shall  have  it ;  it  shall  be  Smith  and  Orosvenor,  for  Mill 
I  only  a  fireside  philosopher,  and  an  old  woman."  A  day 
or  two  after  he  asked  me  to  send  a  board  down  to  where  he 
lodged,  and  it  was  sent. 

William  Thomas  Daws  said  : 

I  am  a  voter  in  St.  Oeorge's  In  Ward.  I  had  a  board  for 
five  weeks.  I  hadpromised  to  vote  for  Mr.  Smith  before  I 
had  the  board.  Charles  Wheeler  asked  me  to  have  the 
board.  After  I  had  promised  my  vote  he  said  I  had  a  fine 
comer  position  and  had  got  no  boards  out.  He  said  he 
would  send  me  two,  but  only  one  was  sent.  The  board  had 
nothing  te  do  with  my  vote.  I  never  said  to  the  Wheelers 
that  I  would  not  promdse  my  vote  because  my  opposite 
neighbour  had  aboard,  and  I  wanted  one,  too. 

Mrs.  Calvert  said  : 

My  husband  had  promised  to  vote  for  Smith  while  I  was 
away  at  Brighton.  The  board  had  nothing  to  do  with  his 
vote. 

Cross-examined : 

Mrs.  Overton  said  to  me,  "  If  your  husband  is  going  to 
vote  for  Smith,  why  don't  you  have  a  board  ?"  I  said  I 
knew  nothing  about  it.  She  said  there  would  be  7s.  attached 
to  it,  and  I  could  get  my  little  giri  a  frock  with  the  money. 
I  considered  it  for  a  week,  and  then  I  asked  Mrs.  Overton 
to  get  me  a  board.    I  did  not  say  anything  about  the  board's 

Plying  my  husband's  travelling  expenses  up  from  Brighton, 
never  spoke  to  Overton  at  all. 

Hawkinsy  Q.  C.  said  that  he  was  prepared  to  call 
every  man  who  had  a  board,  and  should  be  able  to 
show  in  each  case  that  the  voter  had  signed  the 
requisition  or  had  promised  his  vote  to  Mr.  Smith 
long  before  boards  were  mentioned,  and  that  in  fact 
he  was  not  in  way  corruptly  influenced  by  having 
a  board. 

Martin,  B. — The  evidence  may  afford  a  certain 
element  in  the  matter,  but  it  is  a  very  slight  one. 
The  question  is,  not  what  was  the  motive  operating 
on  the  mind  of  the  voter,  but  what  was  the  motive 
of  the  man  who  furnished  the  board.  By  the  Act 
every  person  who  shall  directly  or  indirectly  give 
money  to  a  voter  or  a  person  on  behalf  of  a  voter, 
or  to  or  for  some  other  person  in  order  to  induce  a 
voter  to  vote,  is  guilty  of  bribery.  The  question  is 
not  what  passed  through  the  mind  of  the  person  who 
received  the  bribe,  but  what  was  the  intention  of  him 
who  gave  it. 


Hawkins,  Q.  C.  tlion  summed  up  the  evidence  on 
behalf  of  the  respondent,  and 

FitMJamea  Stephen,  Q.  C.  replied  for  tlie  petitioners. 

Martin,  B.— It  seems  to  me  that  this  case  lies 
in  a  very  narrow  compass ;  and   as  I  have   in  the 
course  of  the  inquiry  complained  of  the  length  of 
it,  and  of  the  number  of  witnesses  who  have  been 
called,  as  it  appears  to  me  unnecessarily,  I  think  I 
ought  to  state  that  I  have  never  in  my  life  heard  a 
case  more  ably  advocated  on  both  sides  than  this  has 
been  on  this  day.    The  argument  has  been  concise, 
it  has  been  to  the  point,  and  I  wish  that  all  the  gen- 
tlemen who  appear    before  me  in  these  election 
petitions    which  I  have  to   try   would  make  the 
address  of   Mr.  Hawkins  and  the  address  of  Mr. 
Stephen  models.    I  am  prepared  to  say  that  I  never 
did  hear  a  case  more  ably  advocated  than  this  has 
been  upon  both  sides.    As  I  have  stated,  this  cane, 
in  my  opinion,  lies  within  a  very  narrow  compass. 
If  I  thought  that  taking  time  to  deliver  my  judgment 
would  have  any  effect  in  altering  the  determination 
to  which  I  have  come  in  my  own  mind  upon  it,  I 
would  take  until  to-morrow  to  deliver  my  judgment, 
but  as  it  is  obvious  that  there  is  a  very  great  deal  of 
anxiety  which  is  felt  by  many  people  with  regard  to 
this  matter,  I  think  it  better  at  once  to  state  my 
determination  and  judgment  upon  it.     Now    the 
petition  is  a  petition  by  Mr.  Beal  and  two  other 
gentlemen,   which  alleges  that  Mr.  Smith  was,  by 
himself  and  other  persons  on  his  behalf,  guilty  of 
bribery,  treating,  and  undue  influence,  and  that  the 
result  of  that  is,  that  he  was  incapacitated  from 
serving  in  Parliament  for  the  said  city  of  Westminster. 
Now  that  petition  is  founded  upon    the  Act  of 
Parliament,  which  has  been  so  frequently  referred 
to,  17  &  18  Vict,  c,  102,  which  is  the  Act  relating  to 
corrupt  practices ;  and  I  apprehend  that  this  petition 
is  founded   upon    three    sections  of    this  Act  of 
Parliament,  the  5th,  4th,  and  2nd,  and  the  allega- 
tions are  that  Mr.  Smith  has  been  guilty  of  undue 
influence    within    sect.    5,    of    corruptly    treating 
within  sect.  4,  and  of  bribery  within  sect.  2.    There 
has   been    no   evidence  whatever   of    any   undue 
influence,    and     therefore    any    effect   of    sect.  5 
entirely  falls  to  the  ground.    There  was  evidence 
given  on  behalf  of  the  petitioner  of  treating  within 
sect.  4,  but  it  was  very  slight,  and  if  that  bad  been 
the  only  evidence  addnc^  to  affect  Mr.  Smith's 
election,  I  should  have  been  prepared  at  the  end  of 
the  petitioners'  case  to  say  that  there  was  no  case 
calling  upon  Mr.  Smith  to  answer.    In  the  flrst 
place  there  was  no  evidence  that  there  was  anythinf^ 
like  general    treating  during  this  election'  or  in 
respect  of  it,  that  is  to  say  the  opening  of  public- 
houses  where  voters  receive  drink  generally  and 
gratuitously.    Nothing  of  that  sort  seems  to  have 
occurred,  and  therefore  if  there  was  treating  it  was 
treating  in    single   instances,    three  of    which,  I 
think,  have  been  given  in  evidence,  but  the  material 
one  was  that  which  took  place  at  the  Old  Merlin's 
Cave,  kept  by  Mr.  Walker.     The  evidence  which 
was  given  on  behalf  of  the  petitioners  was  this  (and 
it  was  given  by  one  of  these  Wheelers),  that  upon 
a  particular  evening,  I  think  it  was  the  14th  Oct. 
there  was  a  meeting  held  there,  and  that  Mr.  Smith 
came,  and  that  he  sat  near  to  Mr.  Walker,   and 
that  immediately  or  shortly  after  he  entered,  there 
came  a  quantity  of  champagne  into  the  room,  of 
which  he  partook,  that  his  health  was  drunk,  and 
that  he  made  a  short  speech,  and  thereupon  a  very 
suspicious  person  might  draw  the  inference  that  the 
history  of  that  matter  was  that  Mr.  Smith  came 
into  the  room,  and  that  thereupon  he,  in  a  whisper 
or  secretly,  directed  Walker  to  produce  that  cham- 
pagne, and  that  that  champagne  was  produced  for 
the  purpose  of  treating  corruptly  the  voters  that 
.  were  thm.    I  should  dnw  no  such  conclusion  from 
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that  eridence.  If  it  be  desired  to  prove  before  me 
that  a  man  corruptly  treata,  I  must  have  plain  and 
positive  evidence  of  it.  But  Mr.  Smith  is  called, 
and  he  gives  the  plainest  and  clearest  possible  ex- 
planation of  it.  He  says  that  he  went  lo  the  room, 
and  it  seemed  that  Walker  was  then  either  drunk 
or  half  drunk,  and  that  upon  Mr.  Smith's  going  in 
Walker  ordered  champagne,  and  that  he  (Mr.  Smith) 
was  as  much  annoyed  about  it  as  any  man  could  be, 
which  I  can  very  wall  understand ;  that  he  did  not 
get  up  and  leave  the  room — ^and  I  think  that  it  could 
scarcely  be  expected  that  he  would  get  up  and  do 
00 — ^but  he  took  a  small  portion  of  it  and  made  a 
short  speech  and  left.  I  need  not  say,  and  indeed 
Mr.  Fitzjames  Stephen  has  said  it  already,  that 
the  answer  to  that  is  specific,  and  therefore  there  is 
no  ground  whatever  for  impeaching  this  election  upon 
the  charge  of  treating.  The  next  head  is  bribery, 
and  no  doubt  that  is  a  material  case,  and  there  is  no 
doubt  there  has  been  a  great  deal  of  evidence  given 
on  this  matter  which  is  worthy  of  consideration. 
This  is  the  fifth  case  which  I  have  had  to  try  arising 
upon  this  Act  of  Parliament,  and  the  first  inquiry 
that  I  have  made  in  every  case  has  been  whether  it 
has  been  proved  to  my  satisfaction  that  the  can- 
didate bond  fide  intended  that  the  election  should  be 
conducted  according  to  law ;  that  he  would  himself 
be  neither  a  party  nor  privy  to  any  illegal  conduct 
in  it ;  but  that  he  bond  fide  and  honestly  meant  to 
carry  out  the  Act  of  Parliament  as  it  ought  to  be 
carried  out;  that  he  would  not  stand  by  and 
know  of  bribery,  treating,  or  undue  influence  being 
committed,  but  that  he  would  set  his  face  against 
it;  and,  as  far  as  a  man  could  himself  do,  prevent 
illegal  acts  being  done.  That  is  the  first  inquiry 
which  I  have  made  in  the  cases  that  have  been 
before  me.  And  I  must  say  that  I  am  perfectly  satis- 
fled  in  this  case  that  Mr.  Smith  bond  fide  intended  not 
merely  that  there  should  not  be  treating,  for  every 
man  intends  that  and  wishes  it ;  but  I  am  satisfied 
upon  his  evidence  that  he  honestly  and  bond  fide 
meant  that  there  should  not  on  account  of  his 
election  be  any  of  these  illegal  acts  done.  I  am 
satisfied  of  that  from  the  whole  course  of  the 
evidence ;  but  I  entirely  believed  Mr.  Smith  himself 
when  he  stated  in  his  evidence  that  he  always 
intended  that  if  he  entered  Parliament  he  would 
enter  it  with  clean  hands  ;  that  he  would  have 
nothing  to  do  with  bribery  or  any  illegal  conduct, 
and  that,  as  far  as  he  knew,  he  believed  that 
intention  had  been  carried  out.  I  believe  Mr. 
Smith  in  that  matter,  and  therefore  begin  the 
inquiry  by  stating  that  Mr.  Smith  meant  honestly 
to  comply  with  the  law.  But  I  think  that  there  is 
a  matter  which  very  much  confirms  Mr.  Smith. 
That  which  strikes  most  against  Mr.  Smith,  in  my 
mind,  is  the  enormous  expenditure  on  this  election. 
I  do  not  want  to  use  language  that  would  be 
disagreeable  to  anyone,  but  it  has  been  pro- 
nounced, even  by  Mr.  Hawkins,  profuse,  and  by 
Mr.  Fitzjames  Stephen,  as  extravagant,  and  perhaps 
another  word  might  be  used  with  regard  to  it,  for 
an  expenditure  of  nearly  9000/.  upon  an  election  is 
really  a  thing  which  is  almost  incredible,  and 
beyond  belief.  How  people  can  spend  such  a 
■um  of  money  for  the  purpose  one  cannot  under- 
stand. But  I  think  there  is  an  observation  which 
arises  very  strongly  in  favour  of  Mr.  Smith. 
Mr.  Smith,  and  also  Mr.  Isaacson,  gave  an  account 
of  the  sums  which  the  latter  received  of  Mr.  Smith, 
and  from  that  it  appears  that  up  to  the  election-day, 
which  was  the  17th  Nov.,  Mr.  Smith  had  advanced 
only  4500^  I  do  not  mean  to  say  that  that  is  not 
a  very  large  and  a  very  extravagant  sum,  for  I 
think  it  is  so ;  but  Mr.  Smith,  upon  the  day  when 
hia  seat  was  either  secure  or  not,  knew  only  of 
4500/L,  the  residue  was  paid  afterwards,  and  2000t 
as  late  as  the  16th  Jan.  last,  and  in  all  proba- 


I  bility,  at  least  I  think  if  we  had  the  whole 
truth  of  this  matter,  it  would  be  found  that 
Mr.  Smith  was  very  much  surprised  upon  being 
called  upon  to  pay  this  additional  sum  of  4500l 
after  he  had  already  paid  45000/.,  and  I  think 
Mr.  Smith  must  be  judged  with  regard  to  this 
matter  upon  the  expenditure  of  4500/.,  and  not  upon 
the  expenditure  of  9000/.  I  can  only  state  that  I 
never  formed  an  opinion  more  satisfactory  to  myself 
in  my  life  than  that  Mr.  Smith  meant  that  this  elec- 
tion should  be  carried  on  honestly,  that  it  should 
be  carried  on  purely,  and  that  it  was  his  real  and  bond 
fide  intention  that  the  law  should  not  be  transgressed. 
But  that  will  not  do,  because  if  bribery  has  been 
committed  by  any  person  for  whom  Mr.  Smith  was 
responsible,  it  would  be  sufficient  to  unseat  him. 
The  law  is  a  stringent  law,  a  liarsh  law,  and  a  hard 
law,  but  I  dare  say  the  amount  of  corruption  that 
existed  in  this  country,  whereby  boroughs  were 
bought  wholesale,  was  such  as  to  constrain  the 
Legislature  to  pass  this  Act  of  Parliament  to  which 
I  refer.  But,  as  I  say,  it  is  a  very  harsh  law,  and  it 
does  make  a  man  responsible  who  has  directly  for- 
bidden a  thing  to  be  done,  where  that  thing  is  done 
by  a  subordinate  agent.  To  hold  that  that  which  is 
done  directly  against  his  authority  is  nevertheless 
to  affect  his  capacity  of  sitting  in  Parliament  is  no 
doubt  a  harsh  law.  It  is,  in  point  of  fact,  making 
the  relation  between  a  candidate  and  his  agent  the 
relation  of  master  and  servant,  instead  of  the  relation 
of  employer  and  &gentsimpliciter;  but  that  that  is  the 
law  I  have  no  doubt.  I  think  it  is  clearly  the  con- 
struction of  the  Act  of  Parliament.  It  was  what  my 
brother  judges,  together  with  myself,  in  consultations, 
so  to  speak,  which  we  had  upon  this  subject,  unani- 
mously arrived  at,  and  it  is  what  both  Mr.  Justice 
Willes  and  Mr.  Justice  Blackburn  have  more  than 
once  declared  to  be  the  law,  and  I  believe  it  to  be 
the  law.  If  I  were  satisfied  that  bribery  was  com- 
mitted by  a  man  who  was  canvassing  for  Mr.  Smith 
I  should  be  prepared  to  declare  that  his  election  was 
void.  But  I  think  that  I  am  justified,  when  I  am 
about  to  apply  such  a  harsh  law  to  a  matter  of  this 
kind,  in  requiring  to  be  satisfied  beyond  all  reason- 
able doubt  that  that  act  was  done,  and  that  unless 
the  proof  is  strong  and  cogent— I  should  say  very 
strong  and  very  cogent— I  ought  not  to  affect  the 
seat  of  an  honest  and  well-intentioned  man  by  the 
act  of  a  person  who  is  guilty  of  a  thing  of  that 
sort.  When  I  came  to  apply  my  mind  to  the 
evidence  I  should  require  to  see  in  the  first  place 
that  there  is  agency  ;  in  the  second  place  I  should 
require  to  be  satisfied  and  certain  that  there  could 
be  no  mistake  with  respect  to  the  alleged  act  of 
bribery.  I  think  that  that  is  reasonable  and  right, 
and  upon  that  principle  I  have  acted  hitherto,  and 
upon  that  principle  I  will  continue  to  act.  There 
are,  as  it  seems  to  me,  three  cases  or  three  heads  of 
cases  to  be  considered  with  respect  to  this  alleged 
bribery.  I  will  first  take  the  case  of  Davis. 
With  regard  to  Davis,  I  am  of  opinion  that 
Davis  was  not  an  agent  of  Mr.  Smith  for  the 
purpose  of  affectmg  him  with  bribery.  I 
mean  to  give  no  opinion,  for  it  is  not  neces- 
sary, as  to  whether  Davis  was  telling  the 
truth,  or  whether  the  other  five  witnesses  were 
telling  the  truth.  1  avoid,  as  far  as  I  possibly 
can,  coming  to  the  conclusion  that  one  man 
is  perjured  or  that  another  man  is  perjured. 
It  is  a  very  disagreeable  duty  for  a  single  judge  to 
arrive  at  a  conclusion  of  that  sort,  espec  ally  if  he 
is  called  upon  to  give  his  reasons  why  he  arrives  at 
one  conclusion  more  than  another.  It  is  easy 
enough  for  a  jury  who  are  told  that  they  must  try 
the  case,  and  whose  verdict  depends  upon  whether 
one  witness  or  another  witness,  or  one  set  of  wit- 
nesses or  another  set  of  witnesses,  are  perjured.  It 
IB  easy  enough,  I  say,  for  them  to  form  an  opinion 
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upon  it|  and  deliver  a  yerdict  guilty  or  not  guilty,  or 
to  deliver  a  verdict  for  the  plaintiff,  or  a  verdict  for 
the  defendant.    But  it  is  a  very  difficult  matter  for 
a  person  to  enter  upon  a  public  examination  of 
evidence  of   the   one  side  and  the  other,  for  the 
purpose  of  satisfying  others  that  he  has  arrived  at 
a  correct  conclusion  as  to  whether  one  man  or  one 
set  of  men  is  perjured  rather  than  another.    But  in 
this  case  I  am  not  driven  to  form  any  conclusion  of 
that  sort,  for  as  I  have  already  stated,  in  my  opinion 
Davis  was  not  an  agent  of  Af  r.  Smith  for  the  purpose 
of  affecting  his  seat.  It  has  been  proved,  as  has  been 
stated  by  Mr.  Stephen,  that  there  was  this  body 
^ho  called  themselves  the  London  and  Westminster 
Working  Men's  Constitutional  Association ;  and  it 
is  perfectly  clear  from  the  abstract  which  I  have 
before  me  and  from  the  book  which  was  produced 
by  Mr.  Bennett,  who  was  the  secretary  of  the  main 
branch  of  this    association,  what  this  association 
was.    I  have  no  doubt  that  the  persons  who  were 
active  in  it  were  seriously  and  sincerely  of  opinion 
that  their  political  opinions  were  right;  but  although 
the  society  itself  was  assumed  to  be  a  society  of 
working  men,  t^e  subscriptions  coming  from  those 
working  men  were  almost  a  nullity.    I  see  that 
there  was  a  subscription  of    \L   18s.   within  one 
period,  and  of  ll  within  another  period,  and  that 
tor  the  last  period  the  subscriptions  coming  from 
them  amounted  to  7s.,  and  that  all  the  rest  of  the 
funds  of  this  society,  which  were  considerable,  came, 
WL   from  Mr.   Smith    himself,  two  subscriptions 
from  his  partner,  Mr.  Lethbridge,  of  25/.  and  20/1, 
and  various  other  sums  from  other  persons  who,  I 
have  no  doubt  subscribed  expecting  that  this  money 
would  be  beneficially  and  bona  fidt  expended  fof  the 
purpose  of   promoting  their  political   views.    Mr. 
Dsvis  was  a  person  who  canvassed  for  that  society, 
and  I  think  that  the  evidence  is  perfectly  clear  that 
there  were  two  independent  sets  of  canvassers,  and 
that  this  society  having  got  those  funds  to  a  con- 
siderable amount,  sp.'nt  them  in  endeavouring,  so 
far  as  they  could,  to  induce  persons  to  vote  for  Mr. 
Smith.     But  the  evidence  is,  to  my  mind,  clear  that 
there  was  an  agency  independent  of   Mr.  Smith's 
agency,  and  that  this  body  were  acting   un   their 
own  behalf.      And    I    think  that  the  letter  from 
Mr.  Edwards,  which  has  been  read  so  lately  by 
Mr.  Stephen,  proves  it,  for  he  speaks  of  a  desire  that 
this  man  Charles  Wheeler,  who  was  a  canvasser  on 
behalf  of  a  branch  of  this  society,  should  bring  his 
books  for  the  purpose  of  their  being  compared  with 
the  other  books;  and  I  cannot  think  that,  they 
having  attempted  to  canvass  first  by  memorandum 
hooks,  which  did  not  give  them  the  names  of  the 
voters,  the  circumstance  of  Mr.  Edwards  supplying 
them  with  duplicate  canvas^-books,  in  which  the 
names  of  the  voters  were  written,  was  such  as  to 
create  an  agency.  The  next  Head  of  agency  is,  that  the 
name  of  this  gentleman,  Davis,  is  contained  in  the 
list  which  was  handed  up  before  me  to-day.    This 
is  a  list  headed  **  Westminster  Election  1868.    Com- 
mittee for  promoting  the  election  of  William  Henry 
Smith.     Chairman,   the  Earl  of  Dalkeith.     Vice- 
chairmen,  George  Cubitt,  Esq.,  and  James  Watney, 
jun.*'   Then  there  follows  a  number  of  names,  which 
are  stated  to  be  upwards  of  600,  it  may  be  700 
for    aught  I   know,    but    an  immense  number  of 
names,  printed  in  small  print,  on  this  paper  which 
I  hold  in  my  hand,  and  amongst  them  appears  that 
of  '*  F.  Davis,  Esq.,   87,  York -street,  Westminster, 
8.W,**  which  I  have  no  doubt  is  this  Mr.  Davis. 
Now  I  have  said,  and  the  other  judges  have  said, 
thnt  bribery  by  one  of  the  committee  of  a  candidate 
would  affect  the  candidate,  but  I  spoke  of  what  I 
then   understood  to  be    a   committee,  I  meant  a 
number  of  persons,  comparatively  few— of  course  in 
a  conrty  that  would  extend  over  a  considerable  dis- 
trict—who w«re  entrusted  by  the  candidate  wiUi  the 


carrying  out  of  the  election,  in  whom  he  put  faith 
and  trust,  and  who  in  fact,  in  my  judgment,  were 
agents  of  his  for  the  purpose  of  carrying  it  out ;  but 
I  have  never  supposed,  nor  do  I  believe,  that  either 
Mr.  Justice  Blackburn  or  Mr.  Justice  Willes  ever 
8uppo8(Hl,  when  a  number  of  people,  600  or  700, 
choose  to  call  themselves  a  committee,  that  there- 
fore they  become  agents  of  the  candidate  for  the 
purpose  of  making  him  responsible  for  a  wrong^  act 
or  an  illegal  act  done  by  them.    I  do  not  think  it  \A 
so ;  and  I  think  it  would  be  absurd  if  I  were  to  take 
any  man  in  this  list  here,  Lord  Dalkeith  for  instance, 
who  I  suppose  merely  lent  his  name  to  them  as  being 
a  great  man,  or  that  of  Mr.  Cubitt  or  Mr.  Watney, 
or  any  other,  and  to  say  that,  because  any  one  of 
these  600  persons  did  an  act  of  bribery  or  did  an 
illegal  act,  such  an  act  should  affect  Mr.  Smith.     I 
think  it  is  a  conclusion  that  could  not  be  borne  out 
by  common  sense.     The  committeeman    whom  I 
mean,  and  whom  I  would  hold  Mr.  Smith  to  be 
responsible  for,  is  a  committeeman  in  the  ordinary 
intelligible  sense  of  the  word,  that  is  to  say,  a  person 
in   whom  faith  is  put,  and  for  whose  acts  he  is 
responsible.    For  that  reason,  in  my  judgment,  the 
petitioners  failed  to  make  out  that  Davis  was  an 
agent,  and  consequently,   I  think  that  he   is  noft 
affected  by  it.    The  next  head  of  alleged  bribery  is 
that  of   distmct  acts    of   bribery  done    by  John 
Wheeler  and  by  young  Holton.  Now  John  Wheeler, 
in  my  opinion,  is  a  person  for    whose  acts   Mr. 
Smith  would  be  responsible,  and  if  it  were  proved 
to  my  mind    satisfactorily  that   John  Wheeler*s 
statement  was  the  real  absolute  truth,  I  should  feel, 
however  reluctantly,  that  I  was  bound  to  declare 
that  Mr.  Smith's  election  was  a  void  election,  that 
he  by  the  act  of  John  Wheeler  had  his  ttaiu*  as  « 
candidate  destroyed,  that  he  became  incapable  of 
being  elected,  and  that  upon  a  bribe  being  adminis- 
tered and   taken— administered  by  John  Wheeler 
for  instance  to  the  first  man  named  here,  Overton — 
that  would  t/)so  facto  destroy  Mr.  Smith's  candi- 
dature, and  render  him  incapable  of  being  elected 
according  to  the  words  of  the  Act  of  Parliament. 
But  I  am  of  opinion  that  I  should  be  doing  an 
injustice  to  Mr.  Smith  if  I  acted  upon  the  evidence 
of  John  Wheeler,  contradicted  as  it  has  been  with 
regard  to  these  matters.    The  evidence  of  Overton 
himself  was  by  no  means  satisfactory  to  my  mind, 
but  nevertheless  I  really  do  not  think  that  I  should 
be  acting  fairly  in  the  administration  of  this  law  if 
I  decided  the  case  simply  upon  the  evidence  of  Jokn 
Wheeler,  who  himself  is  a  traitor,  and  who  admits 
that  he  is  so,  and  gives  evidence  against  the  cause 
in  which  he  was  engaged.      Believing,  as  I  do, 
Mr.  Ford's  evidence,  that  he  stated  to  him  at  the 
time  he  called  upon  him  there  was  no  bribery,  and 
it  seems  to  me  that  even  when  he  saw  Mr.  Ford  he 
hail  not  supposed  the  case  of  the  boards  to  be 
bribery,  and  he  is  contradicted  by  a  variety  of 
witnesses. — I  really  do  not  think  that  sitting  here 
judicially,   and  when  £  say  judicially,  I  am  not 
sitting  as  a  judge  merely,  but  sitting  as  a  jury,  I 
ouffht  to  act  upon  that  man's  evidence  as  proving 
individual  acts  of  bribery  so  as  to  affect  Mr.  Smith. 
All  the  cases  have    been    gone    through  by    Mr. 
Hawkins  and  Mr.  Stephen  fully,    and  I  do    not 
believe  that  I  should  be  conferring  any  advantage 
upon  anyone  by  going  through  them  again.    But  if 
I  were  a  juryman,  sitting  in  that  box  to  deliver  a 
verdict,   I  should  find  a  verdict  that  I  was    not 
satisfied  by  the  evidence  of  John  Wheeler,  under 
the  circumstances  of  this  case,  that  acts  of  briberjr 
were  committed  by  him  so  as  to  affect  Mr.  Soii^ 
That  disposes  of  two  heads  of  these  cases.    I  may 
only  say  with  respect  to  Hole,  that  Hole's  may, 
no  dodbt,  be  a  strong  case  upon  that  head.     I 
do    not    say    that    it    is,    but    although    yoiuiff 
Holton  seems  to  have  been  a   most  active 
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with  regard  to  that,  I  cannot  hold  that  an  act 
done    by  him   will    affect   Mr.  Smith,   nor    that 
the  fact  of  his  father  being  a  person  for  whom  Mr. 
Smith    would    be  responsible  would  make  youuj? 
Holton  so  too.    I  think  really  that  young  Holton 
falls  within  the  same  category  as  John  Wheeler,  and 
I  must  say  that  I  am  not  prepared  to  decide  of  the 
acts  of  those  two  men  that  they  were  such  acts, 
even  had  they  been  clearly  prored  before  me,  as  to 
justify  me ;  by  reason  of  them,  in  unseating  Mr. 
Smith ;  who,  as  I  have  already  said,  so  far  as  he 
himself  is  personally  concerned,  is  free  from  all 
blame  with  regard  to  this  matter.    Those  are  the 
cases  I  hare  already  alluded  to.    As  T  have  said,  it 
seems  to  me  that  it  is  not  worth  while  referring 
distinctly  to  those  other  matters.     The  case   of 
Oyerton  seems  to  be  the  strongest  case.    Now  I  by 
DO  means  thought  Overton's  evidence  satisfactory. 
I  thought  he  dropped  one  or  two  expressions  which 
looked  very  like  as  if  what  John  Wheeler  said  was 
true.    But  nevertheless  he  did  in  substance  deny  it. 
As  Mr.  Stephen  very  truly  said,  he  did  inadvertently 
in  his  cross-examination  prove  as  distinct  a  case  of 
bribery  in  the  case  of  that  woman  and  himself  as 
could  well  be  proved.    I  mean  that  a  more  distinct 
case  of  bribery  as  between  the  man  Overton  and 
tiie  woman  Mrs.  Calvert,  who  was  called  yesterday, 
never  was  proved,  but  Overton  was  no  agent  for  the 
purpose  of  this  bribery.    I  think  that  I  could  not, 
because  a  board  was  sent  to  this  woman,  imply  that 
therefore  she  was  bribed  by  any  agent  of  Mr.  Smith. 
However,  now  comes  by  far  the  most  important 
part  of  this  case,  as  to  which  Mr.  Stephen  addressed 
bis  observations  first,  and  that  is  whether  or  not  the 
general  conduct  with  regard  to  those  boards   was 
not  bribery.    And  I  apprehend  that   for   me  to 
decide    that  Mr.    Smith   was  incapable  of  being 
elected  by  reason  of  these  boards,  I  must  be  satisfied 
that  when  those  boards  were  issued  there  was  in  the 
mind  of   Mr.  Grimston,  or  in   the  mind  of   Mr. 
Edwards,  the  intention  that  the  payment  for  them 
should  not  be  made  for  the  purpose  of  compensating 
the  persons  who  exhibited  them  for  the  exhibition 
of  them,  but  that  it  was  really  in  their  minds 
intended  to  be  a  benefit  or  an  advantage  given  to 
them  in  order  to  induce  their  votes.    I  think  that 
that  is  the  real  question  which  I  have  to  decide ; 
and  when  Mr.  Hawkins  was  pressing  yesterday  the 
evidence  of   voters    that  they  were  not  affected 
by  having  the  boards  given  to  them,  I  said  that  I 
did  not  think  that  that  was  the  question,  and  I 
adhere  to  the  same  opinion  still.    I  believe  that  the 
question  which  I  have  to  tir  is  whether  in  the  mind 
of  Mr.  Grimston  or  of  Mr.  Edwards,  it  was   in- 
tended that  the  benefit  to  arise  to  these  persons 
from  tiie  exhibition  of  these  boards  should  infiuence 
the  vote  or  induce  the  voter  to  vote.    In  this  Act 
of  Parliament,  in  some  cases  the  expression  used  is 
'^to  infiuence  the  vote,"  and  in  others  it  is  '*to 
induce  the  vote,*'  but  I  do  not  see  any  difference 
between  the  one  and  the  other  with  regard  to  that 
matter.    In  this  section  it  is,  "  in  order  to  induce 
any  voter  to  vote,"  and  I  think  that  I  ought  to  be 
satisfied  beyond  all  reasonable  doubt,  that  that  was 
the  state  of  their  minds,  and  that  that  was  the 
ject,  and  with  which  they  furnished  these  boards, 
and  made  the  payments  in  respect  of  them.    Now 
I  do  not  at  all  say  that  there  is  not  a  great  deal  of 
evidence  to  lead  to  that  conclusion.    In  the  first 
place  there  is  the  enormous  expenditure,  and  when 
it  is  compared   with  the  expenditure  of  Messrs. 
Grosvenor  and  Mill,  it  is  really  something  most 
extraordinary.    I  think  that  Mr.  Stephen  did  right 
when  he  deducted  from  the  two  sums  the  payment 
made  to  the  returning  officer,  for  those  are  certain 
sums,  and  there  is  no  doubt  that  the  gross  sum  was 
divided  into  three,  and  each  candidate  bore  a  third 
df  It.    Mt.  Smithes  share  of  that  expenditure  was 


254/.  10^.,  and  deducting  that  from  8900/.,  the  ex- 
penses of  his  election  were  8755/.  10.9.    As  I  have 
already  said,  that  is  a  sum  beyond  all  reason  and 
beyond  all  bounds,  and  with  regard  to  which  persons 
disposed  to  use  strong  language,  might  use  very 
strong  language  indeed.    Deducting  509/.,  which 
was  the  sum  paid  to  the  returning  officer  by  the 
other  candidates,  the  expenses  of  their  election  were 
1687/1,  whereas  the  expenditure  of  Mr.  Smith  was 
8600/1   I  cannot  but  say  that  that  is  a  most  suspicious 
circumstance,  and  that  taken  together  with  other 
matters  that  I  shall  speak  of,  might  affect  very 
much  the  mind  of  a  person  desirous  to  arrive  at  a 
true  conclusion,  in  the  conclusion  to    which    he 
would  come.    But  secondly,  there  is  the  charge  for 
the  boards  themselves.    It  appears  that  209/.  were 
paid  for  boards  in  this  district.    What  a  sum  ! 
209/.  paid    to    people    to    allow    boards  to  stand 
outside  their  doors  and  windows.    The  thing  of 
itself  is    a    most  suspicious    circumstance.      But 
again  there  is  the  nonproduction  of  the  vouchers. 
Mr.  Isaacson,  I  have  already  said,  I  have  known 
for  many  years,  and  I  believe  he  is  an  exceedingly 
respectable  man ;  I  never  knew  anything  to  the  con- 
trary.   But  here  is  the  Act  of  Parliament,  and  Mr. 
Isaacson  was  called  upon  to  obey  that  enactment, 
which  distinctly  states  that  an  account  of  the  elec- 
tion expenses    incurred  on  behdf  of  a  candidate, 
together  with  the  bills  and  vouchers  relating  thereto, 
shall  be  delivered  to  the  returning  officer.    What 
room  for  mistake  is  there  to  a  person  in  the  place  of 
Mr.  Isaacson  to  make  ?    "  Bills  and  vouchers"  here 
means  all  the  bills  and  vouchers.    That  is  the  plain 
meaning  of  the  Act  of  Parliament.     When  I  find 
that  heaps  of  bills  and  vouchers  are  kept  back,  how 
could    anybody    help    suspecting    that   there  was 
something  wrong  in  the  election  ?  and  what  a  strong 
circumstance  it  would  be,  standing  by  itself,  with 
the  view  of  showing  that  this  election  was  con- 
ducted illegallv.    Then  there  was  the  employment 
of  Mr.  Edwards.    I  do  not  mean  at  all  to  say  any- 
thing that  would  be  offensive  to  Mr.  Edwards.    I 
wish  to  avoid  it.    But  Mr.  Edwards,  according  to 
his  own  statement,  was  a  person  who,  up  to  1851, 
for   years    was   employed  in  bribing   electors    at 
St.  Alban's,  and  he  could   not  say,  in  answer  to 
the  question  put  by  Mr.   Stephen,   that   he   had 
not   expended    as    much  as    18,000/.  in    the  cor- 
ruption   of   voters  at    St.    Alban's     As    I    have 
already  said,    I    wish   to   say   nothing   offensive 
to    anyone,    but  a  more  indiscreet   act  than   the 
employment  of   such  a  person    in  an  election  I 
cannot  by  possibility  imagine.    I  do  think  that  it 
was  as  indiscreet  an  act  as   any  person  ever  did 
commit,  to  pmploy  in  an  election  a  person  who 
admits  that  in  one  period  of  his  life  he  expended 
18,000/.  in  bribery.    There 4«  then  this  further  cir- 
cumstance, viz.,  the  alleged  excessive  charges  paid 
for  these  boards.    There  is  contradictory  evidence 
upon  that,  and  I  do  not  think  it  necessary  for  me 
to  express  an  opinion  as  to  what  the  true  effect  of 
the  evidence  is.     But  there  was  the  evidence  of 
three  most  respectable  men,  and  one  of  them  an 
inspector,  on  behalf  of  the  theatres,  of  the  boards 
which  we  see  exhibited  in  the  front  of  shops  as  to 
the  performances  at  the  different  theatres.   Accord- 
ing to  him  this  charge  was  a  hundred  times  as 
much  as  it  ought  to  have  been.    He  said  it  ought 
to  have  been  at  the  rate  of  7s.  per  hundred  boards 
per  week,  whereas  there  was  paid  here  7s,  for  each 
board  per  week.    I  do  not  know  that  there  was  any 
occasion   to  enter  with  any  minuteness  into  that 
matter.    But,  nevertheless,  there  is  the  opinion  of 
these    three  respectable  men,  who    appear  to  be 
largely  engaged  in  the  trade,  that  the  payment  in 
respect  of  this  matter,  as  Mr.  Stephen  said  truly 
enough,  was  like  paying  8^.  id,  for  a  penny  bun. 
It  was   paying   7$,  for    a    thing  for  which    the 
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handredth  part  of  that  amount  was  the  ordinary 

ryment,  according  to  the  above  evidence,  although 
most  say  that  other  evidence  which  was  given 
yesterday    was    contradictory  as  to  that.     There 
was    next    the    evidence   with    regard    to   those 
two  letters  upon  which   Mr.    Stephen  commented 
very  lately,  and  there  is  not  the  slightest   doubt 
that  if  I    were  satisfied   that    that  letter   which 
Charles  Wheeler  said  he  wrote — although  Charles 
Wheeler  was  not  an  agent  whose  conduct  would 
affect  Mr.  Smith,  because  he  stands  in  the  same 
position  as  Davis,  and  Mr.  Smith  is  not  responsible 
for  him  as  a  canvasser — ^if,  I  repeat,  I  were  satisfied 
that  the  letter  which  he  adduced  was  really  and 
truly  the  letter  that  he  wrote  to  Mr.  Edwards,  I  do 
not  know  what   effect   it  would  have    upon  my 
mind.    But  I  am  not  satisfied  of  it.    The  evidence 
of   Mr.  Edwards  with  regard    to   that   does  not 
convince  my  mind  that  such  were  really  the  contents 
nf  that  letter.    It  may  be  that  if  the  letter  were 
otherwise  framed,  Mr.  Edwards's  letter  would  be 
conformable  to  it.    It  is  of  course,  however,  a  very 
strong  circumstance  in  Uiis  case.    In  addition,  you 
have  the  evidence  of  the  two  Wheelers,  taking  it 
for  what  it  is  worth,  of  what  was  actually  done  with 
respect  to  these  boards.  I  need  not  say  that  that  was 
a  strong   prima  facie  case   to  answer,  and  they 
brought  evidence  against  it.    I  have  already  said 
what  the  point  upon  which  the  case  turns  is.    It 
turns  upon  whether  or  not  the  exhibition  of  these 
boards,   and  whether  the  payment  for  them,  was 
really  bond  fide  and  honest.    What  have  we  then 
against  the   evidence   of   the  Wheelers    on    this 
matter  ?    In  the  first  place,  we  have  the  evidence 
of  Mr.  Edwards.    I  have  already  said  that  I  do  not 
want  to  say  anything  offensive  to  Mr.  Edwards,  or 
anything  that  would  cause  him  pain,   but  if  the 
evidence  had  stood  upon  him  alone  I  could  not  have 
failed,  but   should  have  felt    bound,  to  take  his 
antecedents  into  my  consideration.    I  dare  say  that 
what  Mr.  Edwards    said    is   perfectly  true,    that 
in  the  year  1851  bribery  was  regarded  as  a  very 
different  thing  from  what  it  was  regarded  in  1868, 
or  is  regarded  in  1869,  and  probably  those  persons 
who  live  to  see  another  general  election  may  find 
that  further  progress  will  be  made  with  regard  to  it 
in  1878  or  1874,  when  probably  the  next  election 
will  take  place.    That  may  be  so,  and  if  a  case  were 
to  be  tried,  and  the  same  evidence  were  to  be  adduced 
in  the  case  in  1878  or  1874  as  has  been  adduced 
here,  the  person  who  sits  in  the  position  which  1 
occupy  might  form  a  different  conclusion  upon  it. 
It  might  weU  be  that  a  person  sitting  and  hearing 
the  evidence  might  come  to  a  different  conclusion 
from  that  at  which  I  have  arrived,  and  I  do  not  think 
anyone  would    complain  if    the  judge  upon  this 
evidence  arrived   at  a   different  conclusion  from 
mine.    He  would  have  ample  evidence  before  him, 
and  it  might  be  that  it  would  strike  his  mind  more 
strongly  than  it  strikes  mine.    But,  as  I  have  said, 
if  the  case  stood  upon  the  evidence  of  Mr.  Edwards 
it  would  go  to  nef?ative  that  which  is  essential  for 
the  unseating  of  Mr.  Smith ;  and  although  circum- 
stantial evidence  was  strong  against  him,  yet  if  his 
evidence  was  true  it  would  negative  that  which  is 
essential  to  unseat  Mr.  Smith.    But  then  I  come  to 
the  evidence  of  Mr.  Griraston.    Mr.  Grimston  has 
given  bis  evidence  upon  this  matter,  and  he  has 
stated  that  which,  if  it  be  true,  shows  that  it  was 
not  a  dishonest  exhibition  of  those  boards.    He  has 
swoni  so.     He  is  a  gentleman  of  position  and  name. 
I  believe  he  was  formerly  a  member  of  the  Bar ;  he 
has  retired  from  it  for  many  years  I  believe,  but  he 
has  been  a  public  man,  and  he  has  been  the  chair- 
man of  one  of  the  telegraph  companies,  I  believe 
the  most  extensive  one  in  the  kingdom,  and  he  is  a 
perfectly  wcU-known  man,  and  I  believe  his  cha- 
racter for  honesty  and  uprightness  and  veracity 


has  never  been  questioned  by  anyone.    No  doubt 
this  may  have  been  an  imprudent  thing,   it  may 
have  been  a  suspicious  thing,  but  he  has  pledged  his 
oath  that  it  was  done  bond  fide^  and  that  he  had  no 
intention,  nor,  as  far  as  he  knew,  had  Mr.  Edwards 
any  intention,  of  using  it  as  a  means  of  bribeiT'. 
And   therefore,  as  it  seems  to  me,  believing  Mr. 
Grimston's  evidence,  as  I  do  believe  it  implicitly,  I 
am  justified  in  acting  upon  it  and  in  believing  that 
the  supplying  those  boards  and  paying  for   them 
was  not  a  colourable  act,  but  was  a  rod  bona  fidA 
act  for  the  purpose  of  having  those  boards  exhibited 
to  the  public.    It  has  been  proved  satisfactorily,  I 
think,  that  there  was  a  difficulty  in  this  district  in 
finding  places  where  show-boards  and  placards  could 
be  exhibited,  and  that  this  plan  was  had  recourse 
to  of  necessity   for  the   purpose  of  giving  pub- 
licity   to    the    candidature    of    Mr.    Smith.      It 
may  have  been  a  little  over  done.    It  may  have 
been  that  some  of  the  agents  may  have  had   im- 
proper views  with  regard  to  it.    But  I  think  when 
I  have  to  determine  whether  there  was  passing  in 
Mr.  Edwards's  and  Mr.  Grimston's  minds  a  design  to 
evade  this  Act  of  Parliament  and  to  act  colourably, 
I  am  bound,   believing  as    I  thoroughly  do  the 
entire  of  the  evidence  of  Mr.  Grimston,  to  say  that, 
in  my  judgment,  this  case  has  not  been  made  out 
against  Mr.  Smith.    It  is,  therefore,  my  determina- 
tion that  Mr.  Smith  has  been  duly  elected,  and  I 
shall  report  to  the  Speaker  in  conformity  with  that 
determination.    There  are  two  other  minor  matters 
which  I  have  also  to  report  upon;  but  they  are 
merely  formal.    It  is  merely  that  I  have  no  reason 
to  believe  that  corrupt  practices    have    generally 
prevailed  in  Westminster,  and  that  I  have  no  reason 
to  believe  that  any  candidate  connected  with  this 
election  has  been  guilty  of  anything  wrong.    The 
only  other  question  is  the  question  with  regard  to 
costs.    With  regard  to  that  matter,  it  has  been  my 
desire  that  costs  should  follow  the  event.    In  one 
instance  I  departed  from  that  because  I  thought,  and 
apparently  with  the  consent  of  the  learned  counsel  for 
the  respondent,  that  the  case  was  not  one  for  costs 
by  reason  of  a  number  of  persons  having  lost  their 
franchise  from  their  own  folly  in  the  manner  in 
which  they  tendered  their  votes.    But  althongh  my 
impression  strongly  is  that  the  costs  should  follow 
the  event  in  this  case,  I  certainly  should  not  give 
the  entire  of  them,  for,  in  my  opinion,  this  case  has 
lasted  a  great  deal  too  long.    If  I  make  any  de- 
duction as  to  costs  at  all,  as  I  have  authority  to  do 
under  the  Act  of  Parliament,  I  shall  probably  make 
some  direction  stating  what  amount  of  costs  I  think 
the  petitioners  should  bear.     But  I  obaerve  that 
some  of  the  other  judges,  in  more  cases  than  one^ 
have  proceeded  upon  the  principle  of  not  giving 
costs  where  there  was  reasonable  or  probable  cause 
fur  the  petition.    And  if  they  in  their  judgment — 
I  should  rather  say,  if  we  in  our  joint-judgment» 
when  I  have  an  opportunity  of  seeing  them — con- 
sider that  we  ought  to  be  governed  in  giving  costs 
by  Uie  consideration  as  to  whether  there  was  reason- 
able or  probable  cause  for  the  petition,  and  that  that 
is  to  be  the  ground  upon  which  this  matter  is  to  be 
determined,  I  should  be  inclined  not  to  give  costs  at 
all,  for  I  think  that  there  was  reasonable  and  proper 
ground  for  the  petition,  indeed,  I  think  there  was 
strong  ground  for  it.    But,  however,  with  regard  to 
that  matter  (it  is  rather  a  collateral  question),  I  will 
take  the  first  opportunity  I  have  of  seeing  Bir.  Justice 
Willes  or  Mr.  Justice  Blackburn,  or  perhaps  both 
of  them,  and  I  will  communicate  to  the  registrar, 
Mr.  Avory,  what  determination  we  arrive  at.  Hiere 
is  no  reason  for  any  adjourned  sitting  afterwards 
upon  it,  but  I  will  report  to  the  Speaker  as  I  have 
stated. 

Haw/ana^  Q.  C— With  reference  to  any  spedal 
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directions  as  to  costs,  perhaps  yoor  Lordship  will 
allow  me  to  say  that  we  had  ddiyered  to  us  a  long 
list  of  100  persons  who  were  alleged  to  have  been 
bribed,  and  we  were  therefore  obliged  to  be  pre- 
pared with  the  evidence  of  aU  those  persons. 

BIabtik,  B.-  I  can  only  form  my  opinion  from 
the  eyidence  adduced  to  me.  This  case  has  occupied 
nearly  seren  days,  and  I  certainly  hare  a  very 
Strong  impression  that  it  has  lasted  too  long.(a) 

Agents  for  the  petitioners,  Cobb  and  South^, 
Agents  for  the  respondent,  Hogerwn  and  Ford 


JUDaBS'  OHAMBEBS. 

Beportod  bj  F.  0.  Cbukp,  Seq.,  Barrister-at-lAw. 

STAFFOBD   ELECTION    PETITION. 
(Before  Blackburk,  J.) 

Partiadars  of  aeoounti-^Inspeetion  o/vouekara, 

Pcarticuknra  of  a  rtspondenfa  accounta  ccm  be  obtained 
onfy  by  mecma  o/ interrogatoriea, 

Bui  an  order  made  for  inapection  ofvouchera. 

In  this  petition  the  Bon,  E.  Chandu  Leigh  applied 
for  particulars  of  two  sums  mentioned  in  the 
accounts  filed  by  the  election  agent  of  the  respon- 
dent, the  sitting  member,  and  for  inspection  of  the 
Touchers  relating  to  the  same. 

•Teuns  contended  that  no  such  order  could  have 
been  made  under  the  old  practice,  and  that  the  2nd 
section  of  the  Parliamentary  Elections  Act  1868, 
considered  in  connection  with  the  25th,  did  not  in- 
corporate the  Common  Law  Procedure  Acts  into 
the  procedure  on  election  petitions.  It  was  further 
urged  that  the  particulars  asked  for  could,  in  accord- 
ance with  common  law  practice,  be  obtained  only  by 
interrogatories ;  and  that  the  vouchers  being  in  the 
possession  of  the  election  agent,  who  was  bound  by 
26  Vict.  c.  29,  s.  8  to  file  them,  were  not  in  the 
possession  or  under  the  control  of  the  respondent 
himself. 

The  2nd  section  of  the  Act  (31  &  32  Vict. 
c.  125^  says  that  the  court  shall,  **  subject  to  the 
provisions  of  this  Act,  have  the  same  powers, 
jurisdiction,  and  authority  with  reference  to  an 
election  petition,  and  the  proceedings  thereon  as  it 
would  have  if  such  petition  were  an  ordinary  cause 
within  their  jurisdiction." 

The  25 th  section  enables  the  judges  to  make 
rules  and  orders. 

Blackburn,  J.  thought  that  the  2nd  section  of 
the  Parliamentary  Elections  Act  1868  gave  the 
judges  power  to  make  orders  with  respect  to  election 
petitions  in  conformity  with  the  Common  Law  Pro- 
cedure Acts.  The  particulars  sought  could  only  be 
obtained  by  means  of  interrogatories.  But  an  order 
could  be  made  for  inspection  of  the  vouchers. 

Agents :   Wyatt ;  Baxter^  Boae^  and  Norton. 


(a)  Sabeequentlj  an  order  was  made  that  each  party 
should  pny  bia  own  oosla. 
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Beported  Iqr  F.  0.  Cbump,  Esq.,  Banristor<at-Law. 

OLDHAM    ELECTION    PETITION. 

March  16  to  23,  1869. 

(Before  Blaokbubh,  J.) 

Scrutiny — Opening  the  register — 6  Vict.  c.  IS— Mode  of 
procedure — Ambiguous  headings  to  votea — Particulara 
— 11  ^  12  Vict.  c.  98,  a.  66,  rrde  1— Receipt  of 
parochial  reHef —  Personation  —  Residence — Judge'a 
power  to  amend  barrister^s  liat — Nonpayment  of  ratea 
— Matter  for  revising  barrister — DoubU  occupancy--^ 
Tendered  votea— Intimidation. 

There  were  four  candidates,  H.,  P.,  C  andS.,  of  whom 
twOf  H.  and  P.,  were  returned,  C.  and  S.  petitioned 
against  their  return.  C.  was  in  a  minoritv  of  aix  aa 
regarded  P.  and  of  twenty- four  aa  regarded  H.  S. 
waa  in  a  minority  of  thirty-eight  aa  regarded  P,  and 
offifty-aix  aa  regcuded  a. : 

Held,  that  the  beat  course  to  pursue  waa  for  the  peti- 
tionera  to  put  C.  in  a  majority  over  P.,  and  then  for 
the  reapondenta  to  attack  the  votea  of  the  petiiionera  ; 
and  that  if  C.  ahimld  succeed  ta  beating  P.  then  S. 
ahould  be  kft  to  beat  H. 

The  court  will  not  allow  any  formal  obfeetion  to  the  aeveral 
heads  of  objection  in  the  Hata  provided  to  be  given  by 
the  7th  of  the  Regulce  Generalea : 

Semble,  if  a  name  ia  placed  on  the  regiater  any  objection 
ahoulabe  in  the  ahcme  qf  an  appeal,  aa  the  register  ia 
intended  to  be  concitsive. 

The  court  will  order  the  books  of  the  overaeere  to  be 
produced  for  examination  by  counael  on  either  aide, 
for  thepurpoae  qf  ahowing  what  votera  have  received 
parochial  reHtf. 

The  charge  of  peraojuuion  ia  a  matter  of  fact  in  which 
the  evidence  explains  itaeff 

The  question  of  residence  is  a  matter  of  fact  which  the 
judge  will  tucide  on  the  evidence. 

Where  the  names  of  persons  appear  in  the  Hsts  of  voters, 
although  struck  off  by  the  revising  barrister,  and 
those  persons  voted,  it  would  seem  doubtful  whether 
the  judge  has  any  power  to  amend 

It  is  competent  to  the  judge  to  deal  with  objections  actually 
taken  and  overruled  mf  the  revising  barrister. 

The  petitioners  in  preparing  their  lists  did  not  refer  to 
persons  who  had  not  paid  their  ratea  before  July  81  .* 

Held,  that  the  matter  could  not  be  gone  into,  as  it  was 
one  which  must  have  come  before  the  revising  bar- 
rister. 

An  objection  oj  double  occupancy  is  one  which  should  be 
taken  before  the  revising  barrister,  and  if  not  then 
taken  cannot  be  raised  before  the  judge. 

Where  good  votes  are  tendered  and  rejected  at  the  poll 
they  will  be  added  on  the  scrutiny. 

Persons  making  threats  through  other  persons,  and  per- 
sons  through  whom  they  are  made,  are  guilty  of  a 
misdemeanor,  and  their  votes  are  bad,  and  will  be 
struck  off  on  a  scrutiny. 

The  following  was  the  form  of  petition  in  this 
case: 

The  petition  of  John  Morgan  Cobbett,  of  Eden* 
bridge,  in  the  county  of  Kent,  Esquire ;  and 
Frederick  Lowten  Spinks,  of  Brenley  House,  near 
Faversham,  in  the  county  of  Kent,  Serjeant-at-law ; 
and  Thomas  Evans  Lees,  of  Hathersham-ludg*",  in 
Vhe  borough  of  Oldham,  in  the  county  palatine  of 
Lancaster,  Esquire;  and  John  Bentley,  of  the 
borough  of  Oldham  aforesaid,  land  agent:  whose 
names  are  subscribed. 
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1.  Your  petitioners,  John  Morgan  Oobbett,  and 
Frederick  Lowten  Spinks  respectiTely,  claim  to 
have  had  a  right  to  be  returned  at  the  above 
election ;  and  your  petitioners,  Thomas  Evans  Lees 
and  John  Bentley  are  persons  who  respectively 
voted  at  the  above  election. 

2.  And  your  petitioners  state  that  the  election 
was  holden  on  the  17th  Nov.  1868,  when  John 
Tomlinson  Hibbert,  of  Urmstone  Grange,  near  Shet- 
ford,  in  the  said  county  of  Lancaster,  Esquire  ;  and 
John  Piatt,  of  Oldham  aforesaid^  Esquire  ;  and  your 
petitioners  John  Morgan  Cobbett  and  Frederick 
Lowten  Spinks  were  candidates  ;  and  the  returning 
officer  has  returned  the  said  John  Tomlinson 
Hibbert  and  John  Piatt  as  being  duly  elected. 

3.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  corruptly  voted  for,  and 
were  reckoned  tipon  the  poll  of,  the  said  John 
Tondinson  Hibbert  and  John  Piatt,  or  one  of  them, 
whose  votes  were  obtained  by  bribery  or  undue 
Influence,  and  that  the  votes  of  such  persons,  or 
some  of  them,  were  consequently  null  and  void,  and 
ought  now  to  be  struck  off  the  poll. 

4.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  corruptly  voted  for,  and 
were  reckoned  upon  the  poll  of,  the  said  John 
Tomlinson  Hibbert,  and  John  Piatt,  or  one  of 
them,  whose  votes  were  obtained  by  treating,  and 
that  the  votes  of  such  persons,  or  some  of  them, 
were  consequently  void  and  of  none  effect,  and 
ought  now  to  be  struck  off  the  poll. 

5.  And  your  petitioners  say  that  at  the  above 
election  certain  persons,  who  voted  for  the  said 
John  Tomlinson  Hibbert  and  John'  Piatt,  or  one 
of  them,  did  knowingly  personate  and  falsely  assume 
to  vote,  and  did  vote,  in  the  names  of  certain  other 
persons  whose  names  appear  upon  the  register  of 
voters  for  the  said  borough  of  Oldham,  and  that  the 
votes  of  such  persons,  or  some  of  them,  ought  now 
to  be  struck  off  the  polL 

6.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  were  admitted  to  vote,  and 
did  vote,  for  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  were  not  at  the 
time  duly  qualified  to  vote  at  the  said  election,  and 
that  the  votes  of  such  persons,  or  some  of  them, 
ought  now  to  be  struck  off  the  poll. 

7.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  were  admitted  to  vote,  and 
did  vote,  for  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  were  at  the  time 
subject  to  legal  Incapacity,  or  were  otherwise  dis- 
quslified  by  law  from  voting  at  the  said  election, 
and  that  the  votes  of  such  persons,  or  some  of  them, 
ought  now  to  be  struck  off  the  poll. 

8.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  voted  respectively  more 
than  once,  and  had  such  votes  recorded  more  than 
once  for  the  said  John  Tomlinson  Hibbert,  and 
John  Piatt,  or  one  of  tiiem,  and  that  the  votes 
of  such  persons,  or  some  of  them,  so  more  than  once 
given  and  recorded,  ought  now  to  be  struck  off  the 
poll. 

9.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  voted  for,  and  were  reckoned 
on  the  poll  of,  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  had  not,  according 
to  the  statute  in  that  case,  made  and  provided  ever 
since  the  31st  July  last,  resided,  and  at  the  time  of 
so  voting  continued  to  reside,  within  the  said 
borough  of  Oldham,  or  within  the  distance  of  seven 
miles  therefrom,  and  that  the  votes  of  such  persons 
were  null  and  void,  and  ought  now  to  be  struck  off 
the  poll. 

10.  And  your  petitioners  say  that  at  the  above 
election  certain  persons,  duly  qualified  to  vote, 
tendered  their  votes  respectively  in  favour  of  your 
petitioners,   the   said   John  Morgan  Cobbett  and 


Frederick  Lowten  Spinks,  or  one  of  them,  which 
said  votes,  or  some  of  them,  were  improperly  re- 
jected or  omitted  to  be  recorded,  or  when  tendered 
for  both,  were  only  recorded  for  one  of  them,  and 
that  such  votes  ought  now  to  be  recorded,  and 
entered  upon  the  poll  in  favour  of  the  said  John 
Morgan  Cobbett  and  Frederick  Lowten  Spinks. 

11.  And  your  petitioners  say  that  at  the  aboTe 
election  certain  persons  not  entered  on  the  register 
of  voters  for  the  said  borough  of  Oldham,  or  other- 
wise improperly  entered  on  such  register,  tendered 
votes  in  favour  of  the  said  John  Tomlinson  Hibbert 
and  John  Piatt,  or  one  of  them,  which  votes  were 
improperly  recorded  for  them,  or  one  of  them,  bat 
were  in  fact  null  and  void,  and  ought  now  to  be 
struck  off  the  poll. 

12.  And  ^our  petitioners  say  that  at  the  above 
election  certain  persons  duly  qualified  to  vote  ten- 
dered their  votes  respectively  in  favour  of  your 
petitioners  the  said  John  Morgan  Cobbett,  and 
Frederick  Lowten  Spinks,  or  one  of  them,  and 
that  such  votes  were  duly  received,  but  were 
wrongly  recorded  and  entered  as  being  in  favour  of 
the  said  John  Tomlinson  Hibbert  and  John  Platt| 
or  one  of  them,  and  that  the  votes  of  such  person* 
or  some  of  them,  ought  now  to  be  struck  off  the 
poll  of  the  said  «fohn  Tomlinson  Hibbert  and  John 
Piatt,  or  one  of  them,  and  entered  and  recorded 
in  favour  of  the  said  John  Morgan  Cobbett  and 
Frederick  Lowten  Spinks,  or  one  of  them. 

13.  And  your  petitioners  say  that  at  the  above 
election,  the  real  majority  of  good  and  legal  votes 
polled  at  the  above  election  was  not  in  favour  of 
the  said  John  Tomlinson  Hibbert  and  John  Piatt, 
or  either  of  them,  and  that  your  petitioners  the  tud 
John  Morgan  Cobbett  and  Frederick  Lowten 
Spinks,  or  one  of  them,  had  a  majority  of  good  and 
legal  votes,  and  that  they  were,  or  one  of  them  was, 
duly  elected  members  or  a  member  to  serve  in 
Parliament,  and  ought  to  be  returned  as  such. 

Wherefore  your  petitioners  pray  that  it  may  be 
determined  that  the  said  John  Tomlinson  Hibbert 
and  John  Piatt  were  not,  or  that  one  of  them  was 
not,  duly  elected  or  returned,  and  that  your  peti- 
tioners the  said  John  Morgan  Cobbett  and  Frede- 
rick Lowten  Spinks  were,  or  that  one  of  them  was, 
duly  elected  and  ought  to  have  been  returned. 

John  M.  Cobbstt. 

Frbd  L.  Spinks. 

Thomas  Evans  Lbbb. 

John  Bbntlsy. 

The  counsel  for  the  petitioners  were  12tM/trefl^  Q.O., 
Biggin,  Q.C.,  and  Leruche ;  Edwards  and  HenchUl 
were  for  the  respondents. 

UodwtUj  in  opening  the  case,  said  that  it  was  one 
wliich  would  be  free  from  Uiose  charges  which  were 
generally  entered  into  in  inquiries  of  this  nature. 
In  the  points  which  would  be  raised,  no  difficulty 
would  arise  upon  the  construction  of  agency^  and  he 
believed  he  was  right  in  anticipating  that  on  those 
points  they  would  require  His  Lordship's  experience 
and  familiarity  with  Acts  of  Parliament  to  decide 
various  questions  which  had  been  somewhat  un- 
decided hitherto  by  decisions  of  election  committees. 
Before  he  entered  into  the  different  heads  and  the 
allegations  contained  in  the  petition,  perhaps  it 
might  be  worth  while  to  give  a  little  history  of 
the  circumstances  under  which  this  election  took 
place.  [This  he  proceeded  to  do,  and  continued : — ] 
The  population  of  Oldham  was  upwards  of  10O,OO0iy 
and  the  number  of  voters  on  the  raster  13,454. 
Of  these,  so  far  as  he  could  make  out,  something 
like  12,200  polled.  The  numbers  were — for  Mr. 
Hibbert,  6140;  for  Mr.  Piatt,  6122;  for  Mr.  Cob- 
bett, 6116;  for  Mr.  Spinks,  6084.  His  Lordship 
would  take  that  calculation  from  him,  and  he  would 
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peioeiTe  that  Mr.  Cobbett  wm  in  a  minority  of  6 
votes  80  far  as  regarded  Mr.  Piatt,  and  24  bo  far 
as  regarded  Mr.  Hibbert ;  Mr.  Serjeant  Spinks  was 
in  a  minority  of  B8  as  regarded  Mr.  Platt^  and  66  so 
far  as  regarded  Mr.  Hibbert.    There  were,  he  under- 
stood, Tery  few  plumpers  giren,  and  Tery  litUe  of 
what  was  called  cross  Toting.    The  parties  seemed 
loiraUy  to  bave  stuck  to  the  candidates  on  each 
side ;  and  of  course  his  Lordship  could  inform  them 
whether  the  mode  of  dealing  with  the  scrutiny 
would  be  a  oorrect  one.    Under  ordinary  circum- 
stances, where  thoe  were  only  two  persons  to  decide 
betwixt,  of  course  the  person  in  the  minority  must 
first    place  himself  in  a  majority,  and  then  the 
person  thus  placed  in  a  minority  must  strike  off  his 
opponent's  TOtes.    Here,  howerer,  there  were  four 
persons  engaged,  and  therefore  be  presumed  the 
best  and  simplest  plan  would  be  for  the  petitioner 
Mr.  Cobbett  to  strike  off  seyeral  Totes,  so  as  to  put 
himself  in  a  majority  orer  Mr.  Piatt ;  and  then  the 
other  course  would  be  for  Serjeant  Spinks  to  endea- 
TOUT  to  render  his  minority  into  a  majority.    That 
would  have  to  be  disposed  of  whenever  they  had 
dealt  with  Mr.  Cobbett.    He  did  not  see  any  other 
waj.    They  must  go  on  striking  off  Totes.    Cobbett 
and  Spinks  must  strike  off  the  votes  of  Hibbert  and 
Piatt.    Directly  they  put  Cobbett  into  a  mafority, 
then  the  other  side  would  hare  to  attack  their  (the 
petitioners')  votes. 

Blaokbuiui,  J.— This  is  the  first  case  of  the  kind 
that  has  been  tried.  I  do  not  see  any  objection  to 
that  course.    Do  you,  Mr.  Edwards  ? 

Edwards :  I  don't  see  any  objection  to  it. 

Blaokbuhk,  J. — ^The  effect  would  be,  when  you 
brought  it  in  such  a  position  that  Mr.  Cobbett  beats 
Mr.  Piatt,  you  will  leave  Mr.  Spinks  to  beat 
Mr.  Hibbert.  That  would  be  as  convenient  a  course 
as  any.  I  take  it  for  granted,  there  being  so  many 
votes  challenged  on  each  side,  that  you  will  pro- 
bably agree  upon  this  course. 

Bodw€U  said  that  all  that  could  possibly  be  done 
to  reduce  the  number  of  cases  to  be  discussed  would 
be  done.    The  allegations  in  the  petition  had  been 
reduced  to  the  different  heads  of  objection  now 
comprised  in  what  he  would  call  the  bill  of  particu- 
lars. That  bill  had  been  prepared  by  the  petitioners, 
at  all  events,  in  strict  conformity  with  the  7th  rule 
which  their  Lordships  bad  settled  with  reference  to 
the  information,  he  presumed,   which  each  party 
was  to  give  to  their  opponents.     Teat  rule  was 
founded  on  the  56th  section  of  the  1 1  &  12  Vict, 
c.  98 ;  and  perhaps  it  might  be  worth  while,  as  some 
discussion  might  take  place  on  that  subject  here- 
after, that  he  should  call  attention  to  the  particular 
words  of  the  statute  :~That  the  parties  complaining 
of  or  defending  elections,  or  returning  complaints 
of  any  election  petition,  shall,  except  in  the  cases 
herein  before  provided  for,  by  themselves  or  their 
agent,  deliver  in  to  the  clerk,  at  his  office,  a  list  of 
votes  intended  to  be  objected  to,  giving  in  the  said 
lists  the  several  beads  of  the  objection,  distinguish- 
ing the  same  against  the  names  of  the  voter.    And 
the  said  clerk  shall  keep  the  list  so  delivered  to  him 
in  his  o£Bce  open  to  the  inspection  of  all  parties. 
Now,  it  had   been  the   usage    in    Parliamentary 
committees  that   these   lists   should    be    strictly 
adhered    to,    and    that    parties    should   %ot    be 
allowed    to    travel    out     of    the    petition.       By 
the    7th   rule   it    was   provided    that   when   the 
petitioner  claimed  the  seat,  alleging  that  he  had 
the    majority    of    lawful  votes,  the  parties  com- 
plaining of  or  defending  the  election  return,  should, 
six  days  before  the  day  appointed,  deliver  to  the 
master  a  list  of  votes  intended  to  be  objected  to, 
and  no  e? ideuce  should  be  good  against  the  validity 


or  invalidity,  nor  upon  any  head  of  objection  not 
specified  in  the  list>  except  by  leave  of  the  court 
or  judge,  as  might  be  ordered.  He  invited  his 
Lordship's  attention  to  the  rule,  and  also  to  the 
statute,  because  at  some  period  or  another  of  the 
inquiry  he  should  have  to  take  his  Lordship'a 
opinion  as  to  the  right  of  his  friends  to  go  into 
votes  which  came  under  very  ambiguous  headings. 
He  mentioned  this  with  the  view  of  saving  his 
Lordship  the  trouble  of  having  the  statute  brought 
before  him  again  when  the  objection  arose ;  and  he 
wished  to  intimate  to  his  friends  on  the  other  side 
most  candidly,  with  regard  to  the  several  heads  of 
objection  relied  upon  by  them,  that  there  wera 
several  objections  which  he  would  take  to  the 
headings,  and  the  validity  of  their  going  into  the 
votes  under  them. 

Edwards. — I  may  state  also,  that  there  are  several 
objections  which  I  shall  t^e  to  their  form. 

Blackbubk,  J. — I  shall  not  at  present  entertain 
any  objection  to  any  special  heading.  The  sub- 
stance of  justice,  which  I  have  always  kept  in  view 
in  these  cases,  is  that  the  matter  shall  not  be 
affected  by  any  slips  of  form. 

Bodwell  said  there  were    several  points   which 
would  arise  in  the  course  of  the  investigation,  and 
he  thought  there  were  one  or  two  leading  points  of 
law  connected  with  that  matter  to  which  he  would 
invite  attention.    He  referred  to  what  had  caused 
the  greatest  struggles  in   conunittees   in   former 
times,  nameW,  what   was    called   "opening    the 
register."      Of    course  they    would   have    to    be 
guided  by  his  Lordship  as  to  the  legal  effect  of 
expressions  which  admitted,  he  believed,  of   con- 
siderable doubt)  and  that  would  determine  a  good 
deal  the  course  which  he  and  his  friends  on  the 
other  side  would  pursue  in  conducting  these  cases. 
Under  the  6  Vict,  c  18,  there  was  a  considerable 
difference  of   opinion  in  practice   amongst   com- 
mittees with  regard  to  opening  the  register.    The 
greatest  leading  lights  of  the  day  had  argued  that 
point  before  the  committees  with  different  results, 
but  they  had  in  the  main  the  decision  given  to  the 
effect  that  no  questions  could  be  gone  into  which 
might  have  been  raised  before  a  revising  barrister, 
and  on  which  that  revising  barrister  had  not  given 
a  reverse  opinion.    After  some  further  remarks  on 
this  point,  the  learned  counsel  said  if  the  register 
was  to  be  conclusive  for  practical  purposes,  then  it 
was  actually  the  polling  book.    But  it  was  not  so, 
for  a  man  might  be  on  the  register,  and  yet  not 
be  entitled  to  vote.    For  instance,  an  infant  or  a 
custom-house  officer  might  be  on  the  register,  and 
the  fact  of  the  revising  barrister  having  placed  a 
man  on  the  register  did  not,  consequently,  prevent 
his  vote  from  being  cancelled  if  grounds  sufficient 
to  warrant  its  cancelment  were  discovered  subse- 
quent to  the  revision.    It  was  the  same  if  a  person 
was  receiving  parochial  relief  after  the  Slst  July ; 
he  was  then  entitled  to  be  on  the  register,  though  he 
was  disqualified  for  voting.  The  same  with  a  briber ; 
although  his  name  was  on  the  register  his  vote  was 
not  valid,  and  it  was  this  class  of  voters  that  the 
petitioners  asked  his  Lordship  to  strike  off —both  in 
the  case  of  the  briber  and  the  bribed— and  those 
who  had  voted  when  under  age,  and  thereby  reduce 
the  majority  of  Messrs.  Hibbert  and  Piatt  to  a 
minority. 

Blaokbubn,  J. — After  a  name  is  placed  on  the 
register  by  the  barrister,  any  objection  should  be  in 
the  shape  of  an  appeal,  for  the  register  was  intended 
to  be  conclusive.  I  shall  consider  this,  however,  if 
it  is  likely  to  turn  the  election,  according  as  the 
facts  arc  brought  out  in  evidence,  as  a  point  to  lie 
reserved,  this  bt'uig  the  first  time  the  question  has 
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been  brought  up  in  an  inquiry.  My  present  im- 
pression is,  that  if  after  the  registration  the  inca- 
pacity of  the  Toter  was  discovered — he  not  being  of 
full  age  for  instance— the  decision  of  the  revising 
barrister  could  only  be  brought  before  me  in  the 
nature  of  an  appeal. 

BodweU  intimated  that  he  believed  the  issue  of 
the  scrutiny  might  depend  upon  the  view  his  Lord- 
ship took  of  this  matter. 

Blackbubn,  J. — If  it  was  simply  a  question  of 
whether  a  certain  number  of  people  were  of  full  age 
or  not  at  the  time  of  the  election,  they  being  on  the 
register,  there  would  be  no  difficulty  in  the  matter, 
for  the  facts  could  easily  be  ascertained. 

jRodweU  went  on  to  say  that  both  himself  and  his 
learned  friend  on  the  other  side  had  experienced 
the  greatest  difficulty  in  being  unable  to  ascertain 
the  fHoduM  operandi  of  revising  barristers  in  the 
retaining  or  expjnging  of  names  from  the  register. 
The^  officials  having  the  custody  of  the  revising 
barristers'  lists  would  not  allow  them  to  inspect  the 
books,  and  therefore  they  were  quite  in  the  dark  on 
the  matter.  In  counties  the  thing  is  clear  enough. 
The  clerk  of  the  peace  has  the  lists  of  revising  bar- 
risters by  special  Act  of  Parliament,  but  in  bo- 
roughs, curious  enough,  there  is  no  sudi  legal 
enactment,  and  the  list  is  given  to  the  returning 
officer  the  mayor. 

Blackbubn,  J.— Then  eh  facto  there  is  no  diffi- 
culty in  our  way,  for  I  suppose  the  books  are  in  the 
town  clerk's  offices.  There  can  be  no  doubt  the 
revising  barristers'  lists  ought  to  be  inspected  by 
both  sides ;  and  I  have  no  doubt  those  who  have 
the  custody  of  the  books  will  allow  them  to  do  so. 
The  books  can  be  brought  here  and  inspected,  or, 
as  they  will  no  doubt  be  tolerably  voluminous,  it 
might  be  more  convenient  to  examine  them  else- 
where. 

The  revising  barristers'  books  were  then  pro- 
duced, and  the  system  of  the  barristers  in  ex- 
punging and  retaining  ▼otes  was  explained  to  his 
Lordship. 

Bodwell  then  asked  the  interference  of  the  court 
in  another  matter  -with  regard  to  the  list  of  those 
who  had  been  receiving  parochial  relief.  In  this 
question  both  sides  had  b<^n  put  in  immense  diffi- 
culty, because  the  relieving  officers,  or  those  having 
the  custody  of  the  books,  had  not  thought  them- 
selves at  liberty  to  give  information  or  produce  the 
books.  The  simplest  way  they  could  have  taken, 
and  it  must  come  to  pass  sooner  or  later,  would 
have  been  to  have  allowed  them  to  ascertain 
whether  John  Smith  or  anyone  else  had  received 
parochial  relief  since  the  8 1st  July.  As  this  could 
only  be  ascertained  from  the  books,  they  could  not 
get  at  it. 

Blackbubn,  J.  thought  the  question  was  whether 
the  parochial  officer  was  the  right  person  to  bring 
his  books  or  to  give  on  evidence  whether  so-and-so 
had  received  relief.  There  could  be  no  doubt  both 
parties  ought  to  have  been  allowed  to  see  the  books. 

Rodwell  explained  that  this  difficulty  they  had 
tried  to  get  over  by  subpoenaing  the  relieving 
officers. 

Blackburn,  J.  considered  that  if  the  books  had 
been  allowed  to  be  examined  by  both  parties  it 
would  have  simplified  matters  very  much,  as  it 
would  prevent  them  having  to  go  into  the  details  of 
the  cases  in  court.  One  person  on  each  side  had 
better  inspect  the  books,  so  as  to  prevent  any  un- 
necessary trouble. 

It  was  then  arranged  that  one  of  the  barristers 
on  each  side  should  examine  the  relief  books  and 
the  barrister's  register  in  an  ante-room. 


BodwtU  resumed,  and  said  that  he  would  now  paaa 
to  the  various  heada  which  they  had  stated  in  their 
particulars,  with  reference  to  the  voters  whom  they 
sought  to  strike  off.    First,  there  was  the  charge  of 
personation ;  and  of  this  there  were  two  clawsioB 
the  first  was  a  case  in  which  one  person  had  voted 
for  another,  and  secondly  where  there  was  no  voter 
in  existence,  where  he  had  died  or  left  the  coontry, 
and  where  some  other  person  assumed  his  name  and 
voted.    Of  course  this  would  be  entirely  a  question 
of  fact,  and  Uiey  should  call  evidence  of  partiee 
who,  on  g^ing  to  claim  their  votes,  found  that 
somebody  else  had  voted  in  their  name.      This 
could  certainly   be   excused   in   some   casea,   for 
in  a  population  like  this  there  seemed  to  be  aome 
names  extremely  common  on  the  register,    and, 
therefore,  they  might  charitably  snppoae  in  many 
cases   persons  were   misled,    and   had  innocently 
committed  what  was  a  misdemeanour  if  ahown 
to    be    by   design.    But    in  two    or    three  cases 
parties  would  be  proved  to  have  committed  the 
act  knowing  at  the  time  that  they  had  no  rigbt 
to  vute  in  respect  to  the  name  upon  the  register 
they  had  assumed.    Each  of  those  cases  was  com- 
plete in  itself,  and  therefore  they  could  not  get  any 
decision  in  any  case  which  woidd  decide  the  issue 
of  the  whole.    His  Lordship  would  Imve  to  decide 
upon  the  facts,  and  he  would  not  g^  into  the  details 
of  these  cases.    [Blackburn,  J. — ^It  will  be  quite 
unnecessary;  the  evidence  will  explain  itself .]    The 
second  charge  was  regarding  non-residents  within 
seven  miles  after  the  81st  July.    This  count  in* 
volved  the  question  of  what  was  a  residence,  and 
the  legal  interpretation   set  down  was  that  resi- 
dence was  home  as  ruled  in  the  case  of  Wkiihorn  v. 
Thomas,  In  one  case  they  should  object  to  the  voter 
as  being  a  non-resident,  he  living  over  seven  miles 
outside  the  boundary  of  the  borough.     He  resided 
25ft.  over  seven  miles  outside  the  iMundary  aooord- 
ing  to  the  measurement  of  the  surveyor,  and  the 
statute  allowed  a  margin  of  20ft.,  so  that  this  caae 
would    be    a    very    close    oneu      r^^^<^'^*°'^»  J- 
— I  should  deal  with  that  as   a   matter   of   fact.] 
The  count  of  *^  occupancy "  would  be  practically 
withdrawn.    Then  as  to  section  4,  it  was  a  very 
important  head,  because  in  it  occurred  that  word 
which  seemed  to  puzzle  everybody,  namely,  '*  cor- 
ruptly," and  their  case  was  that  some  person  on 
behalf  of  the  voter,  either  directly  or    indirectly, 
paid  the  rates  for  certain  voters  for  the  purpose  of 
enabling  them  to  become  eligible  to  vote  in  the 
election.    The  Act  stated  that  if  any  person  shall 
either  directly  or  indirectly  corruptly  pay  any  rates 
on  behalf   of   any  ratepayer  for    the  purpose  of 
enabling  him  to   be   put  on  the  register  for  the 
borough,  and  thereby  influence  his  vote  on  any 
future  election :  or  if  any  candidate  shall  directly 
or  indirectly  pay  any  rate  on  behalf  of  any  voter 
for   the  purpose  of  inducing  him  to  vote,  or  to 
refrain  from  voting,  he  riiall  be  guiltv  of  bribery, 
and  any  person  on  whose  behalf  and  with  whoee 
privity    any    such   payment    as    in   the    section 
is    mentioned   is    made  shall    also   be   guilty  of 
bribery,    and    shall    be     punishable    accordingly 
This    clause   regulated    the    sections    relating   to 
the  briber  or  the  bribee,  or  the  payer  and  the  payee 
The  main  facts  in  this  particular  case  were  that 
several  persons  who  were  veiy  greatly  interested 
on    the  behalf   of  Messrs.    Hibbert   and   Piatt — 
in  f net  Were  active  partisans — went  to  several  men 
in  their  employment,  and  gave  them  money  for  the 
purpose  of  paying  their  rates  in  order  that  they 
might   vote.    The  question   would  be,  of   course 
for  his  Lordship  to  determine  how  far  this  conduct 
could  be  brought  within  the  meaning  of  "corruptly.*^ 
Some  of  those  to  whom  money   was  so  paid  were 
parties  who  would  rather,  in  some  instances,  not 
have  voted  at  all — ^who  would  have  been  glad  of  the 
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opportunity  of  not  paying  their  rates,  to  be  spared 
the  trouble  and  anxiety  of  voting ;  but  to  many  of 
these  people  money  was  sent  through  most  curious 
sources— m  some  instances  through  unseen  hands — 
and  the  name  of  a  woman  was  mentioned— and 
the  question  for  his  Lordship  to  consider  was, 
whether  he  could  infer  corruption  or  not  from  the 
act  In  one  particular  class  of  cases,  there  could 
be  no  doubt  about  the  corruption ;  for  it  appeared 
that  upon  the  20th  July  a  person  named  Partington, 
a  very  active  partisan,  and  a  clerk  in  the  service  at 
Messrs.  Piatt's  works,  gave  several  voters  money 
for  the  express  purpose  of  paying  their  rates.  It 
did  not  appear  that  the  voters  asked  him  for  money, 
but  that  he  suggested  to  them,  or  other  persons 
•uggested  for  him,  that  the  men  should  borrow 
money,  which  was  done,  no  doubt,  in  a  business-like 
way,  for  money  was  advanced  to  them  on  that 
morning  for  the  purpose  of  paying  their  rates,  and 
the  money  was  to  be  repaid  by  1«.  instalments 
deducted  from  their  wages.  He  ventured  to  think 
that  the  corrupt  character  of  this  transaction 
would  be  ascertained  by  the  statements  which 
the  parties  would  make  with  regard  to  the  object 
of  their  having  this  money.  If  he  could  show  that 
they  did  not  borrow  it  at  their  own  suggestion,  but 
that  the  loan  was  forced  upon  them,  and  that  they 
would  not  have  paid  their  rates  had  it  not  been  for 
the  loan,  then  taking  into  consideration  the  position 
held  by  Mr.  Partington  and  others— that  they  were 
active  partisans  of  Messrs.  Hibbert  and  Platt--he 
thought  the  inference  to  be  drawn  was  that  the 
money  was  paid  Indirectly  for  the  purpose  of  paying 
the  rates,  and  thereby  influencing  the  election.  'The 
section  he  had  alluded  to  applied  both  to  the  person 
who  received  the  bnbe  and  the  briber,  and  if  he 
could  show  that  the  men  to  whom  the  money  was 
given  had  not  repaid  it,  he  apprehended  that  the 
votes  were  bad  votes  according  to  the  statute— that 
they  had  been  guilty  of  bribing  and  of  receiving 
bribes.  The  sixth  heading  was  votes  objected  to  on 
the  ground  that  he  had  before  or  during  the  election 
accepted  a  direct  or  value  consideration  for  voting. 
These  were  simple  cases  of  bribery,  and  they  took 
different  forms.  One  was  a  case  in  which  he  would 
show  that  there  were  several  voters  at  Macclesfield, 
and  that  their  expenses  were  paid  by  the  railway, 
and  they  also  had  5s.  for  loss  of  time  in  coming  to 
vote.  He  presumed  if  he  proved  that,  and  that  they 
would  not  have  given  their  votes  had  it  not  been 
for  the  payment  of  that  5«.,  that  was  in 
point  of  fact  nothing  but  bribery,  and  that 
the  votes  would  have  to  be  struck  off.  There 
were  one  or  two  isolated  cases,  the  particulars 
of  which  would  be  heard  when  the  evidence  was 
given.  The  seventh  was  a  very  large  class  of 
objections,  on  the  ground  of  persons  being  dis- 
qualified to  vote  by  reason  of  their  having  received 
parochial  relief  or  other  alms  since  the  3l8t  July 
1867,  or  previous  to  the  election.  When  he  first 
read  this  he  thought  it  was  1868,  but  it  appeared 
that  it  referred  to  persons  who  received  relief  since 
July  1867,  up  to  the  time  of  the  election.  It 
appeared  by  the  40th  section  of  the  Representation 
Act,  it  was  provided  that  the  overseers  ought  to 
prepare  a  list  of  persons  who  had  received  parochial 
relief.  By  the  86th  Will.  4,  c.  45,  persons  were  dis- 
qualified who  had  received  parochial  relief,  and  the 
overseers  ought  to  prepare  a  list  of  such  persons 
who  had  received  relief  within  twelve  months  next 
previous  to  the  12th  July  previous  to  the  election. 
There  did  not  appear  to  have  been  any  list  made 
out.  [Blackbu&v,  J,  said  the  overseers  ought  to 
mention  the  names  of  those  who  received  relief,  but 
it  was  not  required  they  should  make  any  separate 
list.  Probably  it  would  be  worthy  the  attention  of 
the  legislature  that  such  should  be  the  case,  but  it 
was  not  so  now.]    That  only  accounted  for  those 


who  had  received  relief  from  Slst  July  1867.  He 
wished  to  know  how  far  he  should  be  permitted 
to  go  into  the  cases  previously  to  July  1868. 
[Blackbubn,  J. — That  very  much  depends  upon 
whether  you  have  raised  the  question  b^re 
the  revising  barrister.]  He  thought  there  would 
be  some  cases  where  objections  were  taken 
which  his  Lordship  would  go  into.  He  pre- 
sumed he  would  not  go  into  those  cases  to 
which  it  could  be  shown  the  revising  bar- 
rister's attention  had  been  particularly  called.  He 
then  proceeded  to  refer  to  various  cases  in  which 
relief  was  alleged  to  have  been  given  to  a  member 
of  a  family,  and  that  was  held  to  be  a  receipt  of 
parochial  relief  so  as  to  invalidate  a  vote.  Widi  re- 
gard to  the  8th  heading,  he  had  already  said  that  idl 
that  was  necessary  was  with  regard  to  the  construc- 
tion of  the  98th  section  of  6  Victc.  18,  with  reference 
to  persons  incapacitated  from  want  of  age,  his  argu- 
ment being  that  he  had  a  right  to  strike  these  off, 
because  they  were  incapacitate  by  statute.  The  ninth 
objection  was  the  list  of  those  who  were  treated. 
These  were  simple  cases  which  would  be  dealt  with 
when  they  arrived  at  the  evidence.  Then  the  tenth 
objection  was  to  persons  objected  to  on  the  ground 
that  they  were  struck  off  by  the  revising  barrister, 
and  consequently  the  names  ought  not  to  have 
been  on  the  list  at  the  time  of  the  election.  That 
was  a  very  peculiar  form  of  objection.  With  regard 
to  that  the  plea  of  the  petitioners  was  that  the 
printed  copy  of  the  register,  which  was  the  guide 
to  the  poll- clerk  and  the  returning  officer,  was  not 
a  correct  copy  of  the  lists  as  left  by  the  revising 
barrister.  That  was  a  matter  of  fact,  which  would 
be  determined  by  an  inspection  of  the  lists  they  were 
going  to  revise.  Supposing  those  names  appeared  on 
the  list  in  spite  of  being  struck  off  by  the  revising 
barrister,  and  the  persona  gave  their  votes  to  the 
respondents,  he  submitted  it  was  within  his  Lord- 
ship's power  to  amend  the  matter.  [^Blackbubn,  J. 
said  it  would  require  a  careful  looking  at  the  words 
of  the  statute  to  show  how  such  a  case  should  be 
dealt  with ;  he  would  not  like  to  decide  it  off-hand.] 
He  did  not  ssk  his  Lordship  to  do  sa  Tiiere  was  a 
fault  in  the  law,  and  he  thought  it  was  a  matter 
which  Parliament  should  take  into  their  own 
bands.  [Blackburn,  J.  remarked  that  perhaps 
the  Legislature  had  regarded  such  mistakes  as 
so  improbable  that  they  never  contemplated 
the  question  would  be  raised.]  The  next  point 
referred  to  several  voters  objected  to  in  Sept. 
1868,  whose  names  had  been  retained  on  the 
register  by  the  express  decision  of  the  revising 
barrister.  That,  he  believed,  was  a  very  proper  and 
correct  heading.  The  case  of  each  voter  was  put 
against  his  name,  and  in  preparing  that  head  they 
believed  they  had  complied  with  the  Act  of  Parlia- 
ment. He  would  now  refer  to  a  head  of  objection 
by  his  learned  friends,  and  if  he  could  get  an 
expression  of  opinion  regarding  it,  it  would  be  very 
important  for  the  sake  of  all  parties.  It  was  a 
matter  which  had  already  been  the  subject  of  an 
application  to  his  Lordship.  In  conformity  with  the 
7th  rule  prepared  by  the  judges,  and  also  with  the 
Act  of  Parliament,  clause  17  of  the  respondents 
was,  he  submitted,  so  vague  and  bad  that  no  evi- 
dence ought  to  be  allowed  to  be  given  of  any  votea 
included  under  that  heading,  which  comprised  names 
said  to  be  improperly  retained  on  the  list  of  voters 
by  the  revising  barrister.  There  were  eighteen 
names  about  which  there  was  no  information  given 
to  the  petitioners.  There  was  no  head  of  objection. 
The  head  merely  stated  that  each  of  the  voters  was 
objected  to  as  not  entitled  to  have  his  name  retained 
on  the  list,  the  revising  barrister  having  improperly 
retained  his  name.  He  submitted  that  this  was  a 
departure  from  the  letter  and  spirit  of  the  Act  of 
Parliament,  and  also  the  7th  rule  made  by  the  judges. 
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The  question  was,  whether  they  would  have  to  deal 
with  this  numerous  li^t,  without  having  the  slightest 
information  as  to  the  ground  of  objection. 

Blackburn,  J. — ^There  should  have  been  more 
information  given. 

Edward$  thought  they  would  find  that  with  the 
exception  of  one  or  two  in  classes  17  and  18  all  the 
names  were  under  one  or  other  of  the  classes 
specified. 

Blackburn,  J.  said  it  would  be  competent  to 
him  to  deal  with  objections  that  had  been  actually 
taken  and  overruled  before  the  revising  barrister. 
Probably  there  might  have  been  previous  matters, 
but  he  thought  it  would  be  giving  a  great  deal  too 
much  latitude  to  allow  any  other  objections  to  be 
raised  without  a  distinct  notice  of  objection.  He 
was  inclined  to  think  the  respondents  had  made  the 
matter  too  vague  to  be  of  much  use  at  the  present 
time. 

Rodwtn  next  referred  to  class  16  of  the  respon- 
dents, relating  to  persons  retained  on  the  list  of 
voters  by  the  revising  barrister,  although  it  was 
stated  that  they  had  not  paid  an  equal  amount  in 
the  pound  on  account  of  poor-rate  in  respect  of 
their  premises  before  20th  July.  These,  however, 
were  cases  in  which  it  did  not  appear  there  had 
been  objection  raised  before  the  revising  barrister, 
and  their  claims  had  been  allowed.  This  was  a 
case  which  ought  to  have  been  raised  before  the 
revising  barrister. 

Edwards  said  he  would  not  deal  with  any  case 
unless  he  could  show  that  the  attention  of  the 
revising  barrister  was  called  to  it,  and  a  decision 
given  upon  it. 

RodweiL — With  regard  to  any  voters  who  didn't 
pay  their  rates  previous  to  July,  we,  in  preparing 
our  lists,  never  thought  of  putting  them  in  at  all, 
for  the  Acts  of  Parliament  are  so  clear  on  the  point. 

Blackburn,  J. — My  impression  is  that  they 
could  not  make  any  objection  to  that  without  the 
knowledge  of  the  revising  barrister. 

RodwdL  —  Class  11  are  the  persons  who  were 
bribed.  Class  12  is  the  list  of  voters  who  will  be 
objected  to,  because  on  the  17th  Nov.  they  did  not 
occupy  the  premises,  and  I  wish  to  ask  your  Lord- 
ship how  you  will  deal  with  this  as  the  facts  arise. 
It  appears  that  the  agent  and  the  overseer  had  an 
understanding,  so  that  A.  and  B.  have  both  stood 
for  the  same  house.  How  can  that  for  a  moment 
represent  two  persons?  [Blackburn,  J. — This 
seems  to  me  to  be  a  sort  of  thing  that  ought  to  have 
been  objected  to  before  the  revising  barrister.]  The 
case  has  probably  arisen  in  the  hurry  of  registration, 
and  is  probably  one  which  Parliament  has  not  pro- 
vided for.  [Blackburn,  J.— I  can  do  nothing  in 
it  now,  the  objection  ought  to  have  been  raised 
before  the  revising  barrister,  but  it  could  not  affect 
the  seat.  Were  I  to  touch  upon  it  at  all  it  would 
onl^  be  with  a  view  to  future  legislation.]  Class 
13  IS  five  aliens.  [Blackburn,  J. — ^I  suppose  it  will 
b^  very  much  the  same  point  as  the  infants.]  Yes, 
my  Lord.  We  come  now  to  the  tendered  votes, 
class  14,  and  the  Act  of  Parliament  on  that  point  is 
quite  clear.  [Blackburn,  J.— Might  it  not  be 
added  and  properly  recorded,  if  correct,  in  the 
scrutiny  ?]  What  we  want  is  your  Lordship  to 
add  those  which  were  not  added  up  at  the  poll. 
[Blackburn,  J. — If  they  are  to  be  taken  up  simply 
because  they  are  tendered,  it  will  eventually  come 
to  the  same  result,  supp'Sing  the  vote  to  be  good.] 
There  are  cases  in  which  the  voters  were  not  added 
up  at  all,  and  I  suppose  we  shall  be  entitled  to  add 
tho<»e  now.      [Blackburn,  J.—Certaiuly.J     Class 


17  is  one  in  which  persons  made  use  of  threats  by 
or  through  some  other  persons,  and  behaved  in  R 
manner  to  intimidate  voters.  Now  it  is  for  yoar 
Lordship  to  decide  whether  the  party  is  liable  to 
lose  his  vote.  The  question  is  whether  the  principle 
will  apply  to  persons  who  are  guilty  of  undue  in- 
fiuence;  at  present  no  case  has  arisen.  [Black- 
burn, J.— The  statute  says  that  both  are  ' 
demeanors,  and  both  ought  to  be  struck  off.] 


Owbn*s  Casb. 

Buidence, 

In  the  third  week  in  Juhf  a  voter ,  entitled  in  remed  of  a 
house  under  the  valus  of  lOL^  removed  more  thorn  aeoem, 
miles  from,  the  borough.  The  ekciim  took  place  in 
November: 

Held,  that  residence  within  the  limits  up  to  the  time  of 
the  election  is  necessary,  and  therefore  that  the  vote 
was  bad. 

The  vote  of  William  Owen  was  objected  to  by  the 
petitioners.  William  Owen  said  he  voted  at  the 
last  election  for  Hibbert  and  PUtt.  He  fonneriy 
lived  in  Oldham,  and  removed  in  the  third  week  in 
July  to  Halifax. 

Blackburn,  J.— Of  course  Halifax  is  seven  mllea 
from  Oldham. 

Edwards  said  this  raised  a  very  important  ques- 
tion, and  proceeded  to  interrogate  the  witness,  who 
stated  that  he  was  placed  on  the  list  for  the  first 
time  at  this  election,  his  house  being  under  the 
value  of  lOL  The  simple  question  was  whether, 
under  this  hunchise,  residence  after  the  time  of 
registration  was  at  all  necessary.  He  submitted 
that  under  the  new  qualification,  if  a  person  was 
properly  upon  the  register,  he  was  entitled  to  vote 
at  the  next  election,  whether  or  not  he  was  residing 
in  the  town,  or  within  seven' miles,  at  the  time  of 
the  election. 

This  point  was  argued  at  great  length  by  Edwards^ 
HerscheUt  and  BodwelL 

Blackburn,  J.  held  that  residence  up  to  the  time 
of  the  election  was  necessary,  and  decided  that  the 
vote  was  bad. 


Schofdsld's  Ca8b. 

Voting  at  wrong  booth* 

A  voter  tendered  his  vote  at  the  wrung  booth,  and  it  was 
recorded  by  the  poll  clerk  : 

Held^  that  the  vote  must  be  rejected,  but  that  if  it 
affected  the  ultimate  result  the  point  would  be  reserred 
for  the  Court  of  Common  Pleas, 

James  Schofield  was  called  upon  by  the  re- 
spondents, and  stated  that  he  was  a  master 
plumber,  and  Uved  at  19,  Mount  Pleasant-street. 
He  voted  at  the  last  election  for  Hibbert  and  Piatt ; 
he  tendered  his  vote,  and  was  told  that  aoroeone 
else  had  voted  for  James  Schofield. 

BodweU  here  called  upon  anoMier  party  of  the 
same  name  as  the  last  witness,  James  Schofield, 
and  intimated  that  the  last  witness  voted  at  the 
wrong  polling  booth,  and  this  witness  ought  to 
have  voted  at  another  booth. 

The  second  James  Schofield  was  then  examined 
by  BothoeU,  and  gave  his  address  as  No.  7,  No.  2 
Court,  Side-o'th'  Moor.  He  voted  at  the  booth  in 
Greenacres-lane.  He  was  registered  as  a  voter,  but 
did  not  know  the  number  of  the  booth  where  he 
voted.  He  produced  his  card,  and  his  vote  was 
taken. 


MAai8T&AT£:s'  OASEd 


523 


Oldham  Euictiom  Fjetihon. 


Blackbubn,  J. — ^If  you  look  on  the  register,  you 
will  tee  at  which  booth  this  man  ought  to  have 
Toted.  It  is  a  merely  technical  thing,  and  has 
nothing  to  do  with  the  validity  of  the  vote. 

In  reply  to  RodweUy  the  witness  stated  that  the 
name  had  been  changed,  and  the  place  used  to  be 
called  Pleasant-street  In  reply  to  Edwards,  wit- 
ness said  he  lived  at  No.  7. 

The  Taxing  Master  (Mr.  Bead),  here  referred  to 
the  poll  book  for  the  ward,  at  the  suggestion  of 
Edwards,  and  stated  that  there  were  only  two 
Jamea  Schofields  on  the  register,  and  neither  of 
them  resided  in  that  ward. 

Bi^OKBu&N,  J.— Then  it  appears  that  both  the 
James  Schofields  were  entitled  to  vote,  so  that  it  is 
very  clear  that  Hibbert  and  Piatt  are  entitled  to 
the  one  on  their  side. 

Rodwell  referred  to  the  decision  in  the  Cambridge 
ooM,  Wolierstan  &  Dew,  which  decided  that  a  vote 
was  not  invalid  by  being  recorded  at  the  wrong 
booth. 

ffench^-^At  the  top  of  p.  29  it  begins  to  speak 
about  boroughs,  and  states  that  no  person  shall  be 
allowed  to  vote  except  at  the  booth  appointed  for 
the  particalar  district  at  which  he  lives. 

Blackburn,  J.- 1  hardly  think  Mr.  Eodwell 
this  comes  under  the  Camlnidge  case.  It  simply 
comes  to  this :  the  poll  clerk  should  have  refused 
the  vote,  and  the  voter  have  gone  to  the  proper 
booth.  It  is  not  at  all  an  intentional  mistake,  as  it 
was  the  fault  of  the  voter  as  well  as  of  the  poll 
clerk. 

Botiwen,— The  prohibition  is  a  prohibition  to  say 
to  the  clerk  you  shall  not  do  such  aud  such  things, 
but  it  does  not,  in  my  opinion,  extend  to  the  voter. 

Blackbubn,  J. — My  impression  is  that  the  vote 
will  have  to  be  rejected,  but,  should  the  one  vote 
turn  the  scale  I  will  then  reserve  the  decision  in 
that  case  for  the  Ck)urt  of  Common  Pleas. 


Baxtbb's  Case. 

Hesidenoe — Occasional  sluping  place. 

It  is  for  the  judge  to  say  whether  the  evidence  shows  a 
certain  place  to  be  the  home  of  a  voter. 

During  twelve  months  B,  skpt  sixteen  or  seventeen  times 
at  a  pubUc-house  in  the  borough  of  0.,  and  at  two 
other  places  on  other  occasions. 

Vote  held  bad,  a  man*s  home  being  where  he  sleeps 
habitucdly. 

The  vote  of  John  Baxter,  of  the  Highland  Whisky 
Still  public-house,  Market-place,  was  objected  to  on 
the  ground  of  non-residence. 

James  Taft  said :  I  am  an  occasional  waiter  at 
the  Highland  Whiskv  Still  public-house,  Market 
place.  John  Baxter,  landlord,  does  not  sleep  there, 
except  occasionally.  Two  waiters,  the  landlord's 
mother  and  his  sister,  sleep  there. 

John  Baxter,  examined  by  Leresche,  said :  I  voted 
at  the  last  election  for  Hibbert  and  Piatt.  I  live  at 
Oldham  and  at  Stretford.  My  Oldham  residence  is 
at  the  Highland  Still.  I  do  not  carry  on  any 
business  in  Stretford.  I  went  to  Stretford  about 
six  months  ago,  previous  to  which  I  had  lived  about 
twelve  months  each  at  Timperley  and  Bowden.  At 
the  Highland  Still  there  are  three  men  and  two 
female  servants,  who  sleep  in  the  house.  There  arc 
three  bedrooms :  one  is  a  single  bedded  room,  the 
other  a  double  bedded  room,  and  the  third  is  un- 
occupied,  aud  is  converted  into  a   sittiug-room. . 


The  ground  floor  is  occupied  by  a  vault,  taproom, 
and  newsroom,  and  on  the  second  floor  is  the  con- 
cert-room. The  women  sleep  in  a  single-bedded 
room  and  the  men  in  the  double-bedded  room.  I 
sleep  there  occasionally,  and  have  to  share  a  1)ed 
with  my  brother,  who  resides  there.  By  Edwards  : 
During  the  past  twelve  months  I  have  slept  at  the 
house  about  sixteen  or  seventeen  times.  The  bed 
is  there  purposely  for  me  if  I  like  to  occupy  it. 
I  am  a  single  man,  and  have  neither  wife  nor  family. 
By  HodwelL — I  consider  Oldham  my  home.  [^Blaok- 
BDBN,  J. — Is  not  that  what  I  must  decide?]  I 
wanted  to  have  his  opinion  on  the  matter. 

Blackbubn,  J. — The  last  decision  in  the  Court 
of  Queen's  Bench  on  this  subject  was  a  very  similar 
one  to  this,  and  we  decided  that  we  must  consider 
the  residence  to  be  where  the  voter  sleeps  habi- 
tually.   I  must  therefore  strike  this  vote  off. 


Tatlob'8  Casb. 
Identity — Amendment. 

The  fact  of  a  certain  ncune  being  on  the  register  is  not 
conclusive  evidence  of  the  identity  of  the  voter. 

The  court  will  amend  the  lists  bv  transferring  a  case 
from  one  class  to  another,  and  aJgoum  it  for  the  pur- 
pose' of  inquiry. 

One  James  Taylor  was  called.  He  said  he  did 
not  live  in  Garlick-buildings.  He  went  to  his  house 
at  Cowhill  about  nine  months  ago,  and  never  pai^ 
any  rates  for  Cowhill.  He  had  always  lived  at 
Cowhill,  but  was  in  lodgings  previously.  He  voted 
at  last  election  for  Cobbett  and  Spinks. 

Another  James  Taylor  was  called,  and  stated  that 
he  had  a  house  at  Garlick-buildings  and  Denton- 
lane ;  and  he  voted  for  Cobbett  and  Spinks. 

Blackburn,  J.  proposed  to  amend  the  matter  by 
putting  the  vote  out  of  the  present  list. 

RodweH^Bnt  it  is  clear  that  the  older  man  was 
described  as  Taylor  of  «<CowhiU  and  CowhiU." 
[Blackburn,  J. — Yes,  but  he  never  was  rated  at 
all,  and  never  was  the  person  to  be  put  on  the  over* 
seers'  list.  There  may  be  some  explanation  of  that 
afterwards.  The  man  was  merely  a  lodger,  and  has 
paid  no  rates.  It  appears  to  be  a  case  that  should 
never  be  in  the  overseer's  book  at  all.]  However 
the  name  may  have  got  on  to  the  register,  it  is  a 
fact  it  is  there,  and  the  fact  of  its  b^ng  tiiere  i« 
conclusive.  [Blackburn,  J.— Not  conclusive  that 
I  am  satisfled  it  is  the  man.  Notice  should  have 
been  dven  in  which  class  it  was  placed.  We  ought 
to  mi&e  inquiry.  As  it  at  present  stands  it  has 
been  put  into  the  wrong  class.  If  you  require  time 
to  inquire  into  it,  I  may  amend  it  by  putting  it  into 
another  class.  If  the  facts  remain  imchanged,  it 
will  be  placed  in  class  No.  1,  and  time  must  be 
given  till  the  day  after  to-morrow  to  make  inquiry.] 

The  case  was  thus  adjourned. 


Pbabob'8  Cask. 

Parochial  relief . 

Belief  given  on  the  19M  of  the  month  does  not  vitiate  a 

vote  given  on  the  17 th. 

George  Pearce  was  called,  and  said :  I  am  the 
relieving  officer  of  Lees.  I  do  not  know  William 
Shawcross,  of  Andrew-street,  Lees.  I  know  a  man 
who  goes  by  the  name  of  William  Shaughnessy,  of 
Andrew  street.  Lees.  Shaughnessy,  from  my 
books,  had  a  parochial  medical  order  on  the 
19th  Nov.  186S  That  was  two  days  after  the  elec- 
tion. 
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Blackburn,  J. — ^The  vote  which  was  g^ven  on 
the  17th  Not.  would  not  be  vitiated  by  relief 
received  on  the  19th.    The  vote  is  good. 

Kirk's  Cash. 

The  word  ''chOd"  does  not  indude  ''grandchild:'* 
Held  therefore  that  relief  given  to  a  grandchild  does 
not  mtiate  the  vote. 

In  the  case  of  Samael  Kirk,  Mr.  Evans,  the 
relieving  officer,  in  reply  to  Leresche,  stated  that  on 
the  23rd  Oct.  1868,  he  gave  relief  to  a  boy  named 
Samael  Kirk.  He  was  the  grandchild  of  the  voter, 
and  lived  in  the  same  house  with  him.  The  child's 
father  had  absconded,  and  gone  to  America,  and  the 
grandfather  kept  the  child. 

Blackburn,  J. — I  have  forgotten  whether  the 
definition  of  '*  child "  in  the  poor-law  includes 
grandchild. 

Counsel  informed  his  Lordship  that  there  was 
no  interpretation  clause  for  the  word  **  child," 
and  he  consequently  held  that  in  the  absence  of 
such  an  interpretation  child  would  not  include 
grandchild. 

The  vote  was  therefore  held  good. 

John  Smith's  Casb. 

Loan    bjf    relieving    officer, 

A  relieving  officer  gave  S.  a  coffin  and  some  dues,  on  the 
understawnng  tmU  he  should  be  repaid  .* 

Vote  held  good,  but  point  reserved  for  the  Court  of 
Common  Pleas, 

In  the  case  of  John  Smith,  6,  St.  Peter-street,  Mr. 
Hey  wood,  relieving  officer,  stated  that  on  the 
9th  Nov.  he  had  given  Smith  a  coffin  and  some  dues, 
under  promise  that  the  amount  should  be  paid  back 
at  Ss,  per  week,  and  he  was  informed  that  the 
money  was  paid  back. 

Edwards  contended  that  this  was  not  relief  in  the 
ordinary  acceptation,  and  that  it  was  merely  a  loan. 

Blaokburn,  J.  said  he  was  rather  inclined  to 
regard  it  as  a  loan,  and  held  the  vote  to  be  good, 
but  he  would  allow  it  to  be  reserved  for  the  Court 
of  Common  Pleas. 

McDowell's  Case. 

Rdief—  Father  and  son. 

Belief  given  to  a  father  does  not  vitiate  the  vote  of  the 
son,  though  the  son  is  responsible  for  his  maintenance, 

Thomas  Heywood  said.— I  am  the  relieving  officer 
for  the  St.  Mary's  Ward  district,  Oldham.  I  do  not 
know  Michael  McDowell,  but  I  know  No.  4,  Wall- 
work-street.  I  know  a  Patrick  M'Dowell  living 
there;  and  he  had  a  medical  order  on  the  17th  Oct. 
last.  No  one  else  lives  in  this  house  that  I  know  of 
except  Patrick  McDowell's  family,  though,  for  aught 
I  know,  Michael  M*Dowell  may  live  there. 

Michael  M'Dowell  said. — ^I  am  a  spindle  turner, 
and  live  at  No.  4,  Wallwork-street.  Patrick 
M'Dowell,  deceased,  was  my  father,  and  lived  at 
No.  4,  Wallwork-street  in  October  last.  He  died 
about  six  or  seven  months  ago.  I  supported  my 
father,  and  the  parish  doctor  came  to  see  him  in 
October  last. 

Blackburn,  J. — The  relief  to  the  father  does  not 
Titiate  the  rote  of  the  son,  though  the  son  is  respon- 
sible for  his  maintenance. 

Dunkerlkt'b  Case. 

In  this  case,  similar  to  the  above, 

Leresche  said. — I  contend  that  if  relief  is  given 
to  any  of  the  family  it  will  vitiate  the  vote. 


Blackburn,  J.— If  relief  is  given  to  the  voter's 
family— himself,  liis  wife,  or  children— it  certainly 
will,  but  if  given  to  a  father  or  mother  it  will  not. 
In  this  case  relief  was  given  to  the  father  only,  and 
the  vote  is  therefore  good. 

In  the  next  case  his  Lordship  added. — It  may  be 
well  to  know  that  where  relief  has  been  given  to 
ancestors,  as  I  may  term  it,  it  does  not  affect  the 
vote;  but  where  the  wife  or  the  children  have 
received  relief  it  will  vitiate  the  rote. 


Where  reHeJ  is  given  between  the  date  of  the  reoiaum 
cmd  the  election  it  vitiates  the  vote. 

BerscheU,  in  the  oourse  of  the  above  cases  raised 
a  point  of  law  upon  which  considerable  discussion 
took  place,  submitting  that  the  receipt  of  parochial 
relief  between  the  revision  of  the  list  of  voters  and 
the  election  did  not  nullify  the  rote. 

Rodwell  submitted  that  the  receipt  of  parochial 
relief  between  the  revision  and  the  eleotion  did 
vitiate  the  vote. 

Blackburn,  J.  said,  that  he  had  almost  taken 
for  granted  that  parochial  relief  receired  after  the 
31st  July  annulled  the  vote,  though  he  had  not 
investigated  the  matter.  To  his  mind,  Parliamen- 
tary committees  had  already  settled  the  point  in 
their  decisions,  but  if  the  respondents  would  pro- 
duce him  any  decision  since  the  Beform  Act  was 
passed  and  up  to  the  present  time,  which  would 
bear  out  their  argument  that  the  receipt  of  paro- 
chial relief  after  the  3 1st  July  and  before  the  elec  • 
tion  would  not  annul  the  validity  of  the  vote,  then 
he  would  reserve  the  question  for  the  decision  of 
the  Court  of  Common  Pleas.  But  in  the  absence  of 
any  such  cases,  and  having  cases  in  which  the 
receipt  of  such  relief  had  been  held  to  vitiate  the 
vote,  he  should  hold  to  these  decisions  and  rule  that 
the  votes  of  such  parties  were  bad.  If  he  were  to  rule 
to  the  contrary  he  should  think  himself  wrong  if 
he  were  to  unsettle  the  matter. 

WHiTTLig's  Cash. 

A  voter  at  first  plumped,  but  bdore  leaving  the  booth 
added  a  vote  for  a  second  candidate : 

Held,  that  the  question  whether  he  had  completed  render- 
ing his  vote  before  he  mads  the  addition  was  one  of 
fact  for  the  decmonof  the  judge, 

James  Taylor  was  called  by  the  respondents,  as 
the  deputy  returning  officer  at  No.  2  booth,  in  the 
district  at  which  Whittle  voted.  He  said :  When 
Whittle  came  up,  I  asked  for  whom  he  roted.  He 
called  out  the  name  Spinks.  I  entered  the  name 
Spinks  ;  and  after  that  some  one  called  out,  **  And 
who  else?"  and  he  said  ^*Cobbett."  The  party 
acting  at  the  booth  for  Hibbert  and  Piatt  objected 
to  my  altering  the  vote.  I  called  Mr.  Blackbume, 
the  returning  officer,  and  he  said  I  must  not  alter  it. 
I  don't  know  who  it  was  that  called  out  "  who  else?** 
Higgin. — You  say  the  returning  officer  told  you  not 
to  put  down  Cobbett.  Were  you  going  to  put  it 
down  had  it  not  been  for  that  direction  ?  Witness. 
— ^No ;  I  did  not  think  about  putting  it  down.  The 
returning  officer  was  about  the  place,  and  the 
Toter  had  not  turned  to  go  away.  I  do  not  know 
whether  the  returning  officer  was  out  of  hearing  or 
not.  I  do  not  think  he  was  attending  to  what  was 
going  on. 

Edwards  said  he  thought  he  could  not  alter  the 
evidence  as  given  by  the  poll-clerk,  and  he  would 
leave  the  matter  with  his  Lordship. 

Blackburn,  J.— It  is  a  question  of  fact  whether 
he  had  completed  tendering  his  vote,  and  the  ques- 
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tion  is  whether  it  was  an  imperfect  giving  of  the 
▼ote.  Upon  the  evidence  as  it  stands  I  do  not  sec 
why  I  should  not  add  the  vote. 

EdwardM  said  the  onus  clearly  lay  with  the  pcti> 
tloners  to  prove  that  the  vote  was  properly  tendered, 
when  it  appeared  otherwise  by  the  poll- book. 
Besides,  there  was  the  suggestion  made  to  the  voter 
when  recording  his  vote. 

Blackbubn,  J.  decided  that  the  vote  should  be 
counted  for  Mr.  Cobbett, 

Karbnappuok*8  Casb. 

ThAfvaah  suffrage — Procet&ure, 

Infants  and  aHms^  beintf  men  suhfect  to  legal  inoapadtifi 
cannot  be  struck  off  on  a  scrutiny ,  the  objection  not 
being  taken  at  the  registration. 

But  a  woman,  not  being  a  man,  was  struck  off,  the  point, 
if  proving  of  importance,  to  be  reserved. 

The  respondents  took  up  the  cases  in  class  6, 
which  related  to  aliens,  and  his  Lordship  remarked 
that,  as  there  were  six  on  each  side,  it  seemed  very 
unnecessary  to  decide  the  point. 

RodweH — I  may  remind  you  of  the  curious  case 
on  the  list ;  that  is  the  case  of  a  female  voter. 

Blaokbubn,  J.  said  this  was  not  quite  the  same 
thing,  as  the  lady  had  never  any  legal  capacity  to 
vote,  as  she  never  was  a  man.  After  some  conver- 
sation his  Lordship  said :  I  will  do  this.  I  hold  that 
infants  and  aliens  being  men  subject  to  legal  inca- 
pacity cannot  now  be  struck  off,  the  objection  not 
being  taken  at  the  registration ;  but  the  woman  nut 
being  a  man  at  all  is  in  a  different  position,  and  I 
strike  the  name  off,  but  if  it  turns  out  to  be  of  im- 
portance it  will  be  a  case  for  the  Common  Pleas.  In 
the  meantime  Karenappuck  will  be  struck  off. 

Mills's  Casb. 

Misdescription, 

If  B.,  who  is  entitled  to  vote,  chooses  from  fancy  or  even 
from  a  bad  motive  to  be  oalled  Z,,  thett  fact  does  not 
vitiate  his  vote. 

The  petitioners  proceeded  with  the  vote  of  William 
Mills. 

Thomas  Lees,  examined  by  Biggin,  said :  I  live 
at  Bank  Mill,  and  am  a  farmer.  I  nave  lived  there 
nearly  fourteen  years.  I  remember  a  person  named 
Mills  coming  to  reside  a  tew  doors  from  me  two 
years  ago.  That  man  was  always  known  as  Mills 
until  shortly  before  the  election,  when  some  inquiries 
were  made^  and  it  turned  out  that  the  right  name  of 
this  Mills  was  William  Bradshaw. 

Blagkbubit,  J.— If  the  person  on  the  register  was 
called  by  a  wrong  name  it  does  not  vitiate  the  vote. 
It  certainly  creates  a  little  difficulty  in  the  identity, 
but  it  does  not  annul  the  vote  if  he  was  the  man 
who  was  intended  to  be  described. 

The  assistant-overseer,  Mr.  Chadderton,  was  called, 
and  he  stated  that  in  the  rate  books  for  1867  and 
1868  Bradshaw  appeared  under  the  name  of  Mills, 
but  in  the  1869  book  he  appeared  under  his  own 
name. 

Blackbukv,  J. — If  Bradshaw,  from  fancy  or  even 
from  a  bad  motive,  chose  to  be  called  Mills,  and  if 
he  was  the  occupier  of  the  premises,  and  the  person 
intended  to  be  described,  the  vote  is  not  vitiated. 

nigging—Thai  is  sa 

Blackbobh,  J. — ^Then  the  vote  is  not  bad. 


Qabtsidb^b  Casb. 

Break  of  residence. 

On  Aug,  12,  a  voter  parted  with  his  house,  and  went  to 
America,  leaving  his  wife  and  famUg  in  lodgings* 
After  an  absence  of  seven  weeks,  before  the  election^ 
he  returned. 

Vote  held  good, 

James  Qartside,  in  answer  to  RodweU,  said : — I 
voted  at  the  election  for  Hibberc  and  Piatt.  I 
left  Oldham  for  America  on  the  12th  Aug.,  and 
parted  with  my  house  in  Jackson-street.  I  left  my 
wife  and  family  in  lodgings.  I  returned,  after  an 
absence  of  seven  weeks,  to  Oldham.  I  went  to 
America  to  better  myself,  but  I  soon  found  out  my 
mistake. 

By  Edwards :  I  was  living  in  Oldham  at  the  time 
of  the  election,  in  Qlodwick. 

Blaokbubn,  J.  did  not  consider  there  was  any 
break  in  the  residence,  as  the  man*8  family  had  been 
left,  and  held  that  the  vote  was  good. 

Mttchbll's  Casb. 

Putting  bribers  in  the  list — Practice, 

Before  Parliamentary  committees,  if  a  person  was 
proved  to  have  bribed,  it  was  not  necessary  to  insert 
his  name  in  the  list  : 

Held,  that  this  practice  could  not  be  followed,  unless 
time  ufere  given  to  the  other  side  to  make  inquiry, 

BodweU,  referring  to  the  alleged  bribery  of  Wm. 
Mitchell  by  John  Andrew  (the  case  being  heard  a 
short  time  previously),  was  again  brought  under 
the  notice  of  the  judge.  The  object  of  the  peti- 
tioners was  to  add  Andrew's  name  to  their  case  in 
order  that  they  might  get  his  vote  struck  from  the 
respondent's  list,  on  the  ground  that  he  bribed  a 
voter.  In  intimating  that  Andrew's  name  was  not 
in  the  list,  he  observed  that  the  practice  before  the 
Parliamentary  committees,  when  a  person  waa 
proved  to  have  bribed  another,  did  not  render  it 
necessary  to  put  the  name  in  the  list.  TBlaok- 
bubw,  J. — I  know  what  the  practice  was  before.  It 
was  enacted  by  express  statute.  But  it  becomes  a 
question  whether  this  is  a  sufficient  notice  to 
have  an  inquiry.]  Then  I  must  ask  to  have  it  put 
in  the  list. 

Blaokbubn,  J.— That  would  depend  upon  whether 
the  other  side  had  time  to  make  the  inquiry  into  it. 

Ottwbll's  Casb. 

Paying  raUway  fares, 

A  voter's  fare  from  Macclesfield  to  Oldham  was  paid 
for  him,  and  he  received  the  amount  of  the  return  Jare  : 

Held  not  to  be  bribery,  although  it  was  an  iUegal  pay- 
ment, 

Isaac  Ottwell  was  next  called.  He  said  he  came 
over  from  Macclesfield  to  Oldham  on  the  day  of 
election  with  Benjamin  Qallimore  and  others.  He 
had  some  refreshments,  which  were  pidd  for  by 
Pnrdy.  Purdy  paid  his  fare  to  Oldham,  and  gave 
him  6s.6d,to  pay  his  fare  back  again. 

Blaokburit,  J.  (to  respondents'  counseL) — What 
do  you  say  to  this  case  ? 

HerscheU  submitted  that  it  was  not  bribery. 
Granting  a  railway  ticket  was  given  him  from 
Macclesfield  to  Oldham,  it  would  be  nothing  more 
than  paying  money,  in  fact,  for  conveying  a  voter 
to  the  polL  It  was  an  illegal  payment,  no  doabt, 
under  Uie  section  of  the  new  Act. 

BLAOKsmuTy  J.-«Tes,  but  not  bribery. 
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Radclifve's  CA8B. 

Boundary — Seven  miles — Measurement — Onus  of  proof  , 

It  appeared  thai  the  near  waU  i^  a  voter's  house  was 
fifteen  feei  within  the  boundary,  whilst  the  farther  waU 
was  thirty  or  forty  feet  outside.  The  voter  said  he 
slept  sometimes  in  one  room  and  sometimes  in  another. 
Thus  it  was  possible  that  cU  one  time  he  slept  out  of 
the  boundary,  and  at  another  within. 

Vote  held  good,  subject  to  being  re-opened  The  onus  in 
such  a  case  is  on  the  parties  impugning  the  vote  to 
show  that  the  voter  lives  more  than  seven  miles  distant. 

John  BadclifFe  was  called  by  the  petitionera.  He 
stated  that  at  the  last  election  he  voted  for  Hibbert 
and  Piatt.  He  resided  at  Moorfleld,  Whithington, 
about  seven  miles  from  Oldham.  Q. — ^You  have 
not  measured  the  distance  to  the  place  yourself? 
A. — No,  I  have  not. 

Blackbubn,  J. — I  suppose  there  is  no  dispute  as 
to  the  place,  and  that  it  is  a  matter  for  the  produc- 
tion of  the  Ordnance  map»  and  measuring  with  the 
scale. 

John  Wild,  surveyor,  was  called.  He  said  he 
knew  the  residence  of  the  gentleman  who  had  just 
left  the  box.  He  had  been  there,  and  he  also  knew 
the  boundary  of  the  borough  of  Oldham.  He  had 
got  an  Ordnance  map  on  the  1  -inch  scale,  and  another 
on  the  6-inch  scale.  He  had  measured  according  to 
the  provisions  of  the  Act  of  Parliament  the  distance 
from  the  boundary  of  Oldham  to  Mr.  Radcliffe's  house, 
and  he  found  the  house  was  beyond  the  seven  miles' 
boundary.  Edwards;  How  far?.  Witness:  It  is 
seven  miles  and  a  few  feet,  sir. — Blackbubn,  J. : 
Tell  us  how  many  feet.  Witness :  Five  and  twenty. 
-—Blackbubn,  J.:  You  measured  it  accurately? 
Witness :  As  accurately  as  I  could  do.^BLACKBUBN, 
J. !  To  what  part  of  Mr.  BadcUffe's  house  did  you 
measure?  Witness:  The  centre  of  it.-^Edw(xrds : 
It  is  a  very  large  house,  is  it  not  ?  Witness :  Yes, 
very. — Blackbubn,  J. :  What  do  you  mean  by  the 
centre  of  the  house  ?  Witness :  The  centre  of  the 
azea  of  the  housa — Blaokbubn,  J. :  Do  you  mean 
tiiat  you  measured  to  the  centre  of  the  house  in  the 
■ame  sense  as  if  you  were  measuring  the  centre  of 
this  hall,  you  would  measure  the  centre  of  the 
room?  Witness:  Yes. — Edwards:  How  did  you 
measure  ?  Witness :  To  the  outside  of  the  house  ? 
— Blackbubn,  J. :  What  do  you  mean  by  the  out- 
side of  the  house  ?  Which  outside  did  you  take  ? 
Witness :  We  took  first  the  outside  that  is  nearest 
Oldham,  and  then  the  outside  farthest  from  it. — 
Blackbubn,  J. :  How  far  is  the  nearest  one  to  here  ? 
Witness  :  It  is  about  fifteen  feet  within  the  boun- 
dary.—Blackbubn,  J. :  It  is  very  close  indeed.  Do 
you  say  fifteen  feet  indde  the  seven  miles  ?  Wit*- 
ness:  Yes,  sir.-^BLACKBUBN,  J.:  And  the  outside 
wall  I  presume  from  that  Is  about  thirty  or  forty 
feet  over.    Witness :  Yes,  sir. 

i20(ftoe£'^BeaUy  this  is  a  near  question. 

Blackbubn,  J.  —  Has  anything  like  this  ever 
arisen  before? 

RodweU  said  that  in  appeal  cases  he  believed  there 
had  been  as  near  cases  as  to  where  an  apprentice 
might  have  slept.  Of  course  the  line  must  be  drawn 
somewhere. 

Blackbubn,  J.— There  is  no  doubt  it  must  be 
drawn  somewhere.  Of  course,  when  he  is  in  the 
house  iC  appears  if  he  is  in  one  room,  he  is  within 
the  boundary,  and  if  in  another  he  is  oat  of  it. 
Possibly  something  may  turn  upon  the  room  where 
Mr.  Radcliffe  sleeps. 

Mr.  Raddiife  was  jrecalled,  and  the  jndge  asked : 
In  which  part  of  the  house  do  you  sleep?  Witness.— 


About  the  centre  of  it.    I  fancy,  however,  I  do  not 
always  sleep  in  the  same  room. 

RodweU. — The  partition  wall  has  sometimes  been 
measured  in  a  settlement  case. 

Edwards. — ^The  presumption  is  always  in  favour 
of  the  franchise. 

Blackbubn,  J. — My  present  impression  is  rather 
that  the  onus  rests  on  Uie  petitioners  to  show  that 
he  lives  more  than  seven  miles  distant.  I  remember 
a  case  in  some  very  old  books  about  an  apprentice. 
Where  he  slept  the  head  was  in  the  district  and  the 
feet  were  out  of  it,  but  it  was  held  that  the  num 
slept  where  his  head  was. 

BodweXL-^ThaX  is  an  old  settlement  case. 

Blackbubn,  J.-  I  do  not  think  the  petitioners 
have  satisfied  the  onus  that  rests  on  them. 

RodweU.  —  I  should  take  the  precedent  of  the 
apprentice,  and  it  seems  his  head  is  out  of  the 
district. 

Blackbubn,  J.— No  ;  his  head,  it  appears,  is  just 
in  the  centre. 

RodweU. — ^Very  well,  I  will  leave  it  so. 

Blackbubn,  J. — ^If  it  becomes  really  material  it 
may  be  opened  again.  For  the  present  the  vote 
will  be  good. 


Gbandbidob'8  Case. 

Payment  of  rates—*'  Induce  to  voU"^"  Carruptiy" 

Payina  the  rates  of  a  voter  in  order  that  he  meof  be 
registered  is  not  bribery,  unless  done  corruptly  and  to 
influence  the  voter. 

Where,  therefore,  S.,  a  partisan,  paid  the  rates  of  G., 
who  was  of  his  own  politics,  to  enable  him  to  be  placed 
on  the  register,  ana  both  G.  and  S.  knew  perfectly 
weU  that  the  payment  was  made  with  a  view  to  the 
election: 

Held,  that  this  was  not  within  the  statute,  and  the  vote 
of  G.  was  held  good, 

Semble,  the  Legislature  regarded  the  payment  of  rates 
as  in  the  same  category  with  treating,  and  made  it 
illegal  where  it  was  done  for  the  purpose  of  acquiring 
influence. 

The  word  "  corrupt^  "  was  used  in  the  statute  to  signifjf 
whether  a  thing  is  done  with  the  intention  and  object 
the  Legi  lature  forbids. 

The  case  of  William  Grandridge  was  called  by 
the  petitioners.  In  examination  by  Leresche,  he 
said  he  was  a  dogger  and  shoemaker,  uid  voted  in 
the  last  election  in  Clarksfield  Ward  for  Hibbert 
and  Piatt.  He  knew  Michael  Smith.  In  July  he 
saw  Michael  Smith,  who  then  asked  him  if  he  had 
paid  his  rates.  He  told  Smith  he  could  not»  as  he 
was  too  poor.  A  week  or  two  afterwards  he  came 
and  asked  him  if  he  was  prepared  to  pay  his 
rates.  He  said  he  was  not.  Smith  gave  him  no 
money,  but  asked  for  his  rate-paper,  and  he  gave  it 
It  was  afterward  returned  receipted.  He  never 
asked  me  for  the  amount  back  again,  and  I  don't 
understand  that  I  owe  him  the  rate. 

Michael  Smith,  in  reply  to  Edwards:  I  am  a 
carder.  I  know  William  Grandridge,  and  have 
known  him  for  eighteen  or  twenty  years.  I  am  a 
neighbour  and  a  friend  of  his.  In  July,  or  there- 
abouts, he  told  me  he  was  out  of  work,  and  thmt  he 
was  not  able  to  work.  I  asked  him  if  he  could  pay 
his  rates ;  he  said  he  was  too  poor.  As  a  friend, 
two  or  three  days  after,  in  July,  I  went  to  him  and 
asked  him  for  his  rate-paper.  I  took  his  rate- 
paper  and  got  it  paid.  I  sent  another  party,  as  I 
could  not  make  it  convenient  to  go  myself.    I  did 
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it  M  a  friend  and  neighbour.  Nothing  was  said  at 
the  time  I  ofFered  to  pay  his  rate,  about  his  roting  or 
refraining  from  voting  at  the  next  election.  That 
was  in  Joly  long  before  the  general  election  in 
November.  Nothing  was  said  directly  or  indirectly 
about  his  roting  for  Hibbert  and  Piatt  He  was  a 
Liberal,  and  there  were  no  candidates  in  the  field 
when  I  paid  the  rate. 

Blackbdbn,  J. — I  think  this  is  all  the  evidenoe, 
and  it  seems  to  make  the  fact  abundantly  clear. 
What  do  yon  say  to  the  law,  Mr.  Edwards  ? 

Edward*  said  the  49th  section  made  the  corrupt 
payment  of  rates  bribery,  both  by  the  person  paying 
and  the  person  reoeiying.  This  was  an  application 
to  strike  off  the  person  receiring  money.  The 
person  on  whose  behalf  the  payment  was  made 
would  be  guilty  of  bribery,  and  this  meant  a  pay- 
ment corruptly  made  on  behalf  of  him  for  the  pur- 
pose of  inducing  him  to  vote.  The  payment  must 
be  either  for  the  purpose  of  inducing  the  voter  to 
vote,  or  to  refrain  from  voting,  at  the  election. 
[Blacicbubk,  J.— The  question  is  whether  in  the 
present  case  there  was  a  payment  of  money  in  order 
to  induce  to  vote,  and  whether  this  payment  was 
what  was  meant  by  the  statute.  If  you  can  explain 
anything  that  the  Legislature  could  have  contem- 
plated except  such  a  case  as  the  present,  then  I 
might  be  able  to  follow  the  argument]  It  must  be 
done  for  the  purpose  of  inducing  persons  to  vote,  and 
not  merely  for  the  purpose  of  seeing  that  all  who  were 
pledged  friends  of  the  party  were  on  the  register.  Take 
the  strongest  case;  when  the  authorised  agent  of  a 
particular  party  should  before  the  day  of  the  regis- 
tration go  round  to  the  supporters  of  a  particular 
candidate,  and  should  pay  their  rates  for  them,  the 
Legislature  did  not  even  intend  to  make  that  a 
corrupt  payment.  FBlackburh,  J. — ^Then  comes 
the  question  what  was  it  that  the  Legislature  did 
intend  when  they  passed  sect.  49?  They  meant 
something ;  what  do  you  say  they  meant  ?!  They 
meant  to  strike  at  the  payment  of  money  given  for 
the  purpose  of  inducing  voters  to  vote.  [Blaok- 
BUBM,  J. — ^That  was  unnecessary ;  the  common  law 
did  that  as  bribery.]  Why  did  the  Legislature  use 
the  word  '*  corrupt,"  and  also  **  for  the  purpose  of 
inducing "  to  vote?  [Blaokburw,  J.— I  take  it 
the  word  ''  corruptly  "  is  used  simply  to  mean  with 
the  intention  of  doing  what  the  Legislature  forbids. 
The  question  turns  on  what  is  "  inducing.**]  Can 
it  be  said  when  a  neighbour,  in  order  that  his  friend 
should  not  lose  his  vote,  goes  and  pays  his  rates  for 
him,  that  he  does  it  for  the  purpose  of  inducing 
him  to  vote?  [Blaokbusn,  «f.— The  intention  of 
Michael  Smith  could  not  be  doubted,  because 
he  paid  the  rate,  not  for  the  purpose  of  enabling 
his  friend  to  be  on  the  register  to  vote  as 
he  pleased,  but  because  he  knew  Orandridge 
would  vote  for  Hibbert  and  Piatt.]  What  is  the 
use  of  the  word  ^  inducing,*'  then  ?  rBLAOKBUBN, 
J.— The  question  is,  does  that  mean  inducing  ?  I 
quite  go  with  you  to  this  extent:  If  a  good  son  gave 
his  father  money  for  rates,  that  his  faUier  might  be 
registered,  leaving  his  father  to  vote  as  he  pleased, 
that  may  be  another  thing ;  but  if  a  person  pays 
the  rate  in  order  that  another  person  may  be  put  on 
the  register,  is  not  that  payment  for  the  purpose  of 
inducing  to  vote  ?]  It  is  my  contention  it  is  not 
FBlackburh,  J. — I  know  it  is  your  contention,  and 
I  wish  to  call  your  attention  to  the  fact  you  have  to 
argue,  and  not  to  dwell  upon  other  cases.]  That 
was  for  the  purpose  of  trying  to  ascertain  wiiat  the 
Legislature  really  meant.  Was  it  the  intention  of 
the  Legislature  to  subject  a  person  to  the  penalties 
of  bribery  because,  to  oblige  a  particular  candidate 
•—even  an  active  partisan  of  that  candidate-— he 
paid  the  rate  for  him  ?  He  thought  the  judge  must 
tMat  it  as  if  he  were  trying  a  ohtfiid  ol  bc&lMgry,  and 


the  question  was,  was  Smith  guilty  or   not    of 
bribery  ? 

IlerscheQ  said  when  one  looked  at  the  words 
*'  induce  to  vote  or  to  refrain  from  voting,*'  it  would 
seem  the  intention  of  the  Legislature  was  to  make 
that  corrupt  bribery  only  which  was  corruptly  done 
for  the  purpose  of  producing  a  certain  effect  on  the 
mind  of  the  person  for  whom  it  was  done,  not 
merely  enabling  him  to  vote.  The  word  <*  induce,** 
must  have  reference  to  the  mind  of  the  person  whose 
rate  was  paid.  In  order  to  make  that  out,  there 
must  have  been  an  act  corruptly  done  according  to 
the  intention  of  the  person  who  did  it,  for  the  pur- 
pose of  producing  a  certain  effect  upon  the  mind  and 
conduct  of  the  voter.  [Blackburh,  J. — ^The  Legis- 
lature must  be  supposed  to  have  something  in  view 
that  would  not  have  been  bribery.]  *  If  a  man  was 
likely  to  vote  on  the  other  side,  or  was  doubtful — a 
waverer— and  might  vote  one  way  or  the  other,  and 
if  another  man  thought  that  if  he  paid  his  rates  it 
would  have  the  effect  of  turning  the  waverer  and 
make  him  vote  on  the  one  side,  that  would  be  a  case 
in  which  it  was  corruptly  done  for  the  purpose  of 
inducing  to  vote.  [Blackbubk,  J.,  said  that  would 
have  been  bribery  at  common  law.] 

RodweU  contended  that  the  respondents'  counsel 
took  a  very  contracted  view  of  the  statute,  and  that 
the  present  case  was  of  the  very  description 
intended  by  the  Legislature.  [Blackborn,  J. — 
There  can  be  no  doubt  the  payment  was  made  for  the 
purpose  of  enabling  to  vote,  but  did  it  amount  to 
'*  corruptly  ?**  The  whole  expectation  was  that  the 
vote  would  be  given  for  a  particular  party.]  They 
must  judge  the  corruption  from  the  act  which  took 
place,  because  here  it  was  perfectly  clear  from  the 
evidence  of  the  witness  that  the  only  object  he  had 
was  to  enable  Grandridge  to  be  on  the  register. 
Was  it  not  clear  that  the  witness  would  have 
an  influence  over  the  voter  in  canvassini;,  and  could 
anybody  doubt  that  the  object  in  getting  him  on 
the  register  was  that  he  might  be  enabled  to  vote 
for  Hibbert  and  Piatt  ? 

Lerexhe  also  made  some  remarks  on  the  pointy 
directing  particular  attention  to  the  fact  that  a  omn 
in  the  position  of  Michael  Smith  was  not  likely  to 
part  with  so  large  a  sum  as  4s.  in  the  way  stated 
from  pure  benevolence,  and  also  reminded  the  judge 
of  the  fact  that  the  payment  was  made  just  in 
time  to  place  the  voter  on  the  register. 

Blackbubxc,  J. — I  do  not  consider  the  case 
brought  within  the  49th  section  of  80  &  31  Vict., 
which  declares  that  persons  doing  certain  things 
shall  be  guilty  of  bribery,  and  punishable  accord- 
ingly. Briberv  was  punishable  with  imprisonment, 
as  a  crime,  and  in  order  to  bring  the  matter  within 
criminal  law  it  was  generally  required  to  be  shown 
that  the  intention  of  the  Legislature  was  expressed 
with  tolerable  clearness.  The  question  is,  whether 
the  payment  was  made  under  such  circumstances  as 
to  make  the  payer  and  pa3ree  guilty  of  the  crime  of 
bribery,  and  I  must  rule  exactlv  as  I  should  do  if 
such  a  case  was  left  with  a  jury  for  trial  as  a  misde- 
meanor against  the  parties  concerned.  I  have  no 
difficulty  in  coming  to  a  conclusion  as  to  the 
object  of  the  man  Smith  in  paying  the  rate.  No 
doubt  both  SmitL  and  Orandridge  perfectly  well 
knew  that  the  rate  was  paid  in  order  that  Grand 
ridge  might  be  registered,  and  Smith  clearly 
expected  that  thereby  a  vote  would  be  added  to  hi  a 
own  party.  The  candidates  were  not  in  the  field  at 
the  time,  but  Smith  knew  in  July  that  there  was 
going  to  be  an  election,  and  no  doubt  the  payment 
was  made  in  order  to  enable  Grandridge  to  be  regis- 
tered. But  then  the  Legislature  has  not  said— 
what  they  might  easilv  have  done— that  they  pro- 
,hil^it  the  paymmt  of  a  mte  for  the  purpose  of 
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putting  a  man  on  the  register;  but  they  hare 
thought  it  necessaxy  to  prohibit  the  payment  of 
rates  provided  it  is  done  corruptly  and  to  influence 
a  yote  at  any  future  election.  Corruptly  was  used 
to  signify  whether  it  was  done  with  the  intention 
and  object  the  Legislature  forbade.  Now  comes 
the  question  as  to  a  case  where  a  man  pays  a  rate 
in  order  to  put  another  on  the  register  so  as  to  vote, 
knowing  he  would  vote  on  a  particular  side,  and  his 
motive  being  that,  was  that  done  to  induce  him  to 
vote  ?  I  think  if  the  Legislature  had  taken  so  wide 
a  view  they  would  have  laid  down  the  words  of  the 
Act  so  as  to  imply  payment  of  the  rates  in  order  to 
be  registered.  If  that  had  been  the  intention  they 
would  have  put  it  in  that  way.  I  think  that  what 
the  Legislature  had  in  contemplation  was  some- 
thing similar  .to  that  which  makes  the  giving  of 
meat  and  drink  at  an  election  treating.  I  tMnk 
it  must  be  held  that  the  intention  was  to 
prohibit   the   doing   it   with   the   object   of    ac- 

? quiring  influence,  such  as  a  society  being 
onned  which  would  agree  with  the  Liberal  side, 
or  the  yellow,  or  blue,  or  whatever  the  colour  might 
be,  that  they  would  pay  all  the  rates  for  a  particular 
lot  of  men  4n  a  street,  their  object  being,  as  a 
matter  of  fact,  to  acquire  an  influence,  just  as  if  the 
same  society  gave  a  lage  dinner  to  all  the  people 
who  came  to  eat  it.  It  is  obvious  that  the  payment 
of  a  single  rate  by  a  friend  is  far  weaker  as  a  matter 
of  evidence  than  if  it  were  general,  extensive,  and 
wholesale,  in  which  case  the  proof  would  be  far 
more  readily  obtained  from  which  to  draw  the 
inference  of  intention.  In  the  present  case  I  do  not 
entertain  the  slightest  doubt  that  Michael  Smith 
would  never  have  paid  the  money  if  he  had  not 
known  that  Grandridge  was  of  his  own  view  in 
politics,  and  that  his  object  was  to  enable  him  to  be 
registered  without  having  the  two  other  ingredients 
which  are  also  required  to  make  the  payments  com- 
)lete,  and  thereby  to  influence  the  vote.  It  is  very 
UflScult  to  construe  a  new  statute  for  the  flrst  time 
this  way  ;  but  I  think  that  must  be  the  meaning. 
If  any  other  meaning  is  to  be  put  upon  it,  it  would 
be  miUdng  a  man  criminally  liable  to  an  indictment 
for  misdemeanor  for  paying  the  rates  of  another  to 
put  him  on  the  register.  The  consequence  of  my 
view  is  that  the  vote  is  not  made  out  to  be  bad,  and 
I  therefore  sustain  it. 

BodweU  asked  if  the  case  could  not  be  reserved  for 
the  Court  of  Common  Pleas. 

Blackbubk,  J.  said  that  naturally  he  had  a 
wish  not  take  all  the  responsibtlity  upon  himself ; 
but  he  thought,  looking  at  the  facts  of  the  case,  he 
could  not  possibly  reserve  it  for  the  Common  Pleas. 


Firth's  Case. 

ObfeetionB  be/ore  revmngbamsler— Further  obfeetions 

— jRracHcB, 

A  voter  wob  objected  to  before  the  revising  barrister  on 
the  ground  oj  misdescriptiony  which  wm  amended. 
The  petitioners  now  sought  to  invalidate  his  vote  on  the 
ground  of  vcUue^  cUthough  no  particulars  had  been 
specified: 

Ueldy  that  the  court  would  risk  going  into  the  inquiry, 
reserving  the  points  if  necessary^  for  the  Court  of 
Common  Pleas. 

In  such  a  case  the  onus  rests  with  the  petitioners. 

In  this  case  it  appeared  that  Firth  had  been  ob- 
jected to  before  the  revising  barrister  on  the 
ground  of  misdescription.  He  was  now  examined 
and  stated  that  he  was  on  the  register,  having 
claimed  for  a  warehouse  in  St.  Mary's  Ward.  He 
did  not  occupy  the  whole  of  the  warehouse  at  pre- 
Mnt|  and  could  not  speak  exactly  as  to  whether  he 


occupied  it  at  the  time  of  registration.  Some  time 
about  then  his  son  let  a  portion  of  it  to  the  present 
tenant,  Eli  Dyson.  He  could  not  say  how  much  of 
the  warehouse  was  sub-let,  but  perhaps  more  than 
two-thirds.  He  was  not  aware  that  Dyson  had 
been  admitted  to  be  a  voter  in  respect  of  the  part 
occupied  by  him.  Dyson  paid  about  16iL  a  year 
as  rent,  and  this  was  the  sum  which  witness  paid 
for  the  whole  premises  to  Mr.  Chad  wick,  the  agent. 
He  had  had  it  for  a  good  time,  and  took  it  when 
such  places  could  not  easily  be  let.  He  hardly 
liked  to  offer  an  opinion  as  to  what  the  place 
would  let  for  now. 

The  agent  who  went  before  the  revising  barrister 
could  give  no  definite  information  as  to  what  waa 
done  at  the  revision. 

ffiggint  Q.  0.  said  that  the  witness  had  given  the 
best  evidence  in  the  case  that  there  was,  and  the 
onus  rested  now  with  the  respondents. 

Blaokbu&k,  J.— I  think  the  onus  rests  with  the 
petitioners,  for  the  reasonable  inference  from  the 
evidence  is  that  the  question  in  point  was  not  raised 
before  the  revising  barrister. 

Edwards  said  Mr.  Firth  was  on  the  overseers'  list ; 
a  general  objection  was  given  specifying  no  parti- 
culars, the  objection  being  apparently  made  on  the 
ground  of  misdescription  or  mis-spelling  of  the 
name.  That  was  at  once  amended.  The  question 
was  whether  the  objectors  could  go  on  with  any 
other  ground  of  objection  except  those  expressly 
brought  before  the  revising  barrister. 

Blackburn,  J.  said  the  question  was  whether,  in 
the  construction  of  the  Act,  they  could  limit  it  to 
objections  raised  before  the  revising  barrrister. 

Edwards.^There  is  no  assistance  to  be  got  from 
anything  decided  in  the  committees,  as  far  as  I  can 
make  out.  I  think  Mr.  Rod  well  says  there  have 
been  decisions  both  ways,  and  no  reasons  have  been 
given  for  the  decisions  in  any  case. 

Blackburn,  J.,  after  referring  to  authorities  on 
the  point,  said  the  decisions  seemed  to  be  contra- 
dictory. 

Edwards  said  the  expressed  object  of  the  com- 
mittees had  been  to  limit  the  inquiries  to  pointa 
expressly  raised  before  the  revising  barrister. 

HodwelL-^ThAt  was  merely  to  save  time. 

Blaokburn,  J.— I  think  it  would  be  more  con- 
venient if  the  Legislature  enacted  that  they  would 
only  enter  into  points  raised  before  the  revising 
barrister,  but  the  question  is  whether  really,  on  the 
terms  of  the  Act,  it  amounts  to  that. 

RodweH^lt  is  a  very  important  point.  The  rule 
of  the  committees  saved  a  great  deal  of  time,  but 
there  was  not  so  much  competence  to  deal  with 
these  points  as  there  is  now. 

Blackburn,  J.  said  he  did  not  see  his  way  snfll- 
ciently  to  refuse  to  enter  into  the  general  question, 
and  thought  it  was  one  very  w^  fitted  for  the 
Common  Pleas. 

Herschell  contended  that  the  intention  of  the 
Legislature  was  rather  to  limit  than  extend  the 
inquiry,  and  pointed  to  the  consequences  which 
would  follow,  as  it  would  tend  to  induce  people  to 
make  frivolous  objections  to  the  whole  of  the  persons 
on  the  overseers'  list,  and  then  in  every  case  they 
could  re-open  the  question  on  scrutiny.  [Black- 
burn, J.— That  is  an  excellent  argument  why  the 
Legislature  should  change  the  law.]  The  whole 
intention  of  the  Legislature  would  be  defeated  if 
your  Lordship  were  to  decide  in  the  way  which  hat 
been  suggested  by  the  other  side,  and  I  think  the 
Legislature  must  have  foreseen  that. 

BuLOKBUBNy  J,  Bftid  ho  did  not  at  all  feel  daw 
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upon  it  either  one  way  or  the  other,  and  felt  as  if 
he  would  decide  upon  it  Bometimes  one  waj  and 
sometiines  another,  but  he  would  run  the  risk  of 
going  into  the  inquiry.  If  the  case  stood  as  it  did 
at  present,  the  vote  might  be  struck  ofF  subject  to 
the  Common  Pleat,  or  kept  on  subject  to  the  Com- 
mon Pleas.    It  was  no  matter  which. 


Bothwell'8  Case. 

Same  name — DiscJhwed  voter  voting. 

There  were  two  persont  named  R.^  one  oj  whom  hadbeen 
objected  to  at  the  revision^  and  struck  off.  Neverthe- 
less he  votedj  and  his  namesake  who  remained  on  the 
register  was  thus  prevented  from  doing  so. 

Held  that  the  vote  given  must  he  struck  offy  and  the  one 
rejected  put  on, 

William  Bothwell,  examined  by  RodweU,  said :  I 
live  off  Middleton-road.  I  am  a  roter,  and  my 
house  belongs  to  Saul  Stansfleld.  On  the  election 
day  I  went  to  the  poll  about  five  minutes  to  nine 
o'clock.  They  asked  me  who  I  roted  for,  and  I 
said  ^'For  Hibbert  and  PUtt.**  I  have  lived  in 
Kiddleton-road  going  on  for  three  years.  I  under- 
stood that  I  was  allowed  a  vote  by  the  revising 
barrister.  I  was  then  a  carder  at  Sun  Mill.  Before 
the  election  I  had  lived  in  the  same  house  from 
Aug.  1866.  I  know  another  Wm.  Rothwell  of 
Middleton-road.  He  lives  about  20  yards  further 
off  Middleton-road  than  I  am.  I  am  the  nearest  to 
the  road,  and  we  both  live  off  the  road.  When  I 
got  to  know  that  there  was  only  one  William  Roth- 
well on  the  list,  I  went  to  claim  before  the  barrister. 
Benjamin  Graham  gave  me  my  voting  card. — The 
Town  Clerk:  The  claim  was  disallowed —Witness:  I 
understood  from  the  revising  barrister  that  I  was 
allowed  to  vote. — Blackburn,  J. :  Did  you  live 
at  the  time  in  Stansfleld  Buildings— at  the  time  of 
the  registration?  Witness:  Yes;  off  Middleton- 
road.  The  other  William  Rothwell  did  not  live  in 
Stansfield  Buildings,  but  he  lived  off  Middleton- 
road. 

Blackburn,  J. — When  he  was  the  person  who 
made  the  claim  and  was  refused,  it  is  quite  clear 
he  had  no  right  to  vote. 

Edwards. — But  he  gave  his  vote  according  to  the 
description,  and  understood  that  his  claim  was 
allowed,  and  how  does  it  appear  now  that  the  claim 
not  allowed  ? 


Blaokburn,  J. — Because  there  is  another  William 
Rothwell  who  was  on  the  list,  whilst  this  man's  claim 
was  disallowed.  You  had  better  call  the  other 
William  Rothwell,  and  see  if  he  paid  the  rates. 

The  second  William  Rothwell,  of  Middleton-road, 
was  then  called,  and  said :  I  was  not  on  the  register 
at  the  last  election.  I  did  not  go  before  the  revising 
barrister.  RodweU:  Did  you  go  to  vote  at  the 
election?  Witness:  When  I  went  to  vote  I  was 
told  that  I  had  already  voted.  I  know  the  last 
witness,  William  RothwelL  I  was  on  the  original 
list  of  voters,  and  I  paid  my  rates  in  due  time. 
HerseheUi  When  you  were  asked  if  you  were 
the  William  Rothwell  who  was  on  the  list  of  voters, 
what  did  you  say  ?  Witness :  I  tendered  my  card. 
Blackburn,  J. :  But  what  did  you  say  ?  Witness : 
I  cannot  tdl  now  what  I  said,  but  I  went  and 
asked  the  overseer  to  prove  that  I  was  the  man  who 
was  on  the  register. 

The  overseer,  John  Beswick,  was  then  called,  and 
said.  The  last  witness  asked  me  to  go  with  him  to 
vote  on  the  day  of  the  polL  One  WiUiam  Rothwell, 
Middleton-road,  was  on  the  register,  and  there 
should  have  been  two.  Blackburn,  J.:  Was 
William  Rothwell,  of  Stansfleld-buildings,  struck 
off?    Witness:  I  do  not  remember  now;  I  know 
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he  claimed.    We  intended  to  put  on  two  William 
Rothwells,  but  one  was  left  off. 

Blackburn,  J. — ^It  appears  that  the  claim  of  one 
William  Rothwell  was  disallowed,  and  that  the 
other  was  not  objected  to,  and,  therefore,  he  re- 
mained on  the  list.  The  man  whose  vote  was 
disallowed  went  and  voted,  whilst  the  right  voter 
could  not  do  so.  The  vote  then  would  go  or  rather 
would  be  one  off  and  one  on. 


FabroVs  Casb. 

Loan  topag  rates. 

Money  loas  advanced  to  workmen  in  one  of  the  re^ 
apondents*  employ  by  P.  a  person  alsaJn  his  employ^  for 
me  purpose  of  enabling  them  to  qualify  as  voters. 
ITie  amounts  so  lent  were  repaid  either  in  a  btrnp  or 
by  instalments,  and  if  not  paid  were  stopped  out  of 
their  wages  by  P.,  who  however  did  not  usually  pay 
the  wages : 

Held,  that  the  loans  were  bond  fide,  and  iwt  for 
the  purpose  of  indirectly  influencing  votes  within  the 
49M  section. 

This  was  the  first  of  a  number  of  objections 
(^about  twenty-five  altogether)  against  the  empbyis 
in  Messrs.  Platts'  employ,  in  wUch  the  petitioners 
alleged  that  tibe  rates  had  been  corruptly  paid. 

William  Bryden  was  the  first  witness  called  in 
this  case,  and  in  reply  to  RodweU,  said  that  on  the 
20th  July  he  was  a  clerk  at  Messrs.  Piatt's  works. 
He  knew  Thomas  Partington,  George  Farrow, 
John  Taylor,  Peter  Fletcher,  GkK>rge  Needham, 
Charles  Wood,  John  Jackson,  and  Thomas  Laplash, 
all  of  whom  were  in  Messrs.  Piatt's  employ.  He 
knew  the  drawing-room  at  Platf  s  works.  He  was 
at  the  works  on  the  20th  July.  He  saw  the  men 
named  in  an  oflSce  in  the  lodge.  He  saw  money 
given  to  these  men  in  different  amounts,  by  Thomas 
Partington,  which  money  was  for  the  payment  of 
the  rates.  It  was  in  the  afternoon  that  thia 
occurred,  and  Partington  entered  the  amounts  paid 
in  a  book.  Partington  asked  Farrow  how  much  his 
rate  was.  Farrow  told  him,  and  Partington  paid 
him  and  the  others  accordingly.  The  men  went 
into  the  room  one  at  a  time.  Witness  didn't  know 
who  sent  for  them. 

Thomas  Partington  said  in  reply  to  RodweU,  that 
he  was  a  clerk  in  Messrs.  Piatt's  employ.  On  the 
20th  July  last)  he  paid  several  parties  money  for 
the  purpose  of  paying  rates.  He  lent  Oeorge  Far- 
row 10«.  on  that  date,  but  did  not  remember  having 
lent  him  money  before.  There  would  be  about 
twenty  parties  present.  Farrow  came  and  asked 
witness  to  lend  him  the  money.  He  was  in  Messrs. 
Piatt's  employ.  Witness  lent  him  10s.  out  of  his 
own  monev,  whieh  was  done  entirely  of  his  own 
accord,  and  at  his  own  risk.  Oeorge  Farrow  asked 
him  if  he  would  lend  him  10s.,  and  witness  asked 
him  how  he  proposed  to  pay  it  back.  Farrow  said 
he  would  pay  it  back  on  the  81st  July,  and  the 
week  following  witness  stopped  the  money  out  of 
Farrow's  wages.  That  was  the  only  security  which 
witness  had  for  the  repayment  of  his  money.  Wit- 
ness said  he  had  not  seen  a  list  of  parties  in  the 
employ  of  Messrs.  Piatt  who  had  not  paid  their 
rates.  What  passed  between  witness  and  Farrow, 
also  passed  between  witness  and  the  other  men,  and 
it  was  done  entirely  upon  his  own  responsibility. 
He  did'nt  know  that  these  men  were  voters.  Fri* 
day  was  the  usual  pay  day  at  Piatt's  works.  He 
had  had  no  application  prior  to  the  20th  July  for 
the  payment  of  these  men's  rates.  The  total  amount 
paid  these  men  to  pay  their  rates  with  would  be  some 
nine  or  ten  pounds.  The  sums  lent  had  all  been 
repaid,  with  the  exception  of  \s.  He  had  often  be- 
fore paid  parties  money  with  which  to  pay  their 
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rates.  Had  Farrow  left  the  works  witness  would  have 
liad  DO  further  security.  He  never  knew  there  was 
going  to  be  any  application  for  money  made  by 
Farrow. 

Blackburk,  J.-^  Do  you  get  any  profits  out  of 
these  loans  ?  Witness :  No,  my  Lord,  I  do  it  out 
of  pure  benevolence. 

Blackbu&n,  J. — ^The  question  simply  is  whether 
this  was  a  bond  fide  loan  by  Mr.  Partington  of  his 
own  money. 

BodwelL— The  man  Bates  will  prove,  my  Lord, 
that  there  was  a  list  made  out  of  those  workmen 
who  had  not  paid  their  rates,  and  they  could  go  up 
to  Partington  and  get  the  money  to  pay  their 
rates,  and  I  think  it  will  come  under  the  term 
"  influencing  indirectly.'*  It  was,  in  fact,  suggested 
to  the  men  that  by  going  to  this  man  Partington 
they  could  obtain  the  money  with  which  to  pay 
their  rates.  [Blackburn,  J. — ^The  question  is, 
was  the  machinery  set  at  work  by  Partington  in 
order  to  influence  votes.  Farrow,  no  doubt,  bor- 
rowed the  money  for  the  express  purpose  of  paying 
his  rates,  but  I  don't  see  how  a  genuine  loan,  with 
sufficient  security,  is  really  corrupt.]  If  parties 
were  told,  my  Lord,  that  they  coiUd  have  money 
advanced  for  the  payment  of  their  rates,  f  Black- 
burn, J. — If,  Mr.  Rodwell,  it  was  a  real  loan,  I  don't 
see  how  you  can  bring  it  under  the  49th  section.] 
But  if  I  could  show  that  the  object  of  that  was  that 
he  might  be  able  to  pay  the  rates.  [Blackburn,  J. 
—The  monev  was  no  doubt  lent  so  that  these  men 
might  qualify  as  voters,  but  if,  as  I  said  before,  the 
money  was  really  lent  to  the  men,  and  was  in  fact 
a  real  loan,  you  cannot  sustain  your  objection. 
In  Farrow's  case,  it  happened  that  although  he  had 
borrowed  money  with  which  to  pay  the  rate,  it  had 
been  paid  by  his  wife  already.] 

After  an  adjournment,  Rodwell  intimated  that  he 
found  that  other  loans  had  been  made  besides  this 
one  to  G^rge  Farrow,  and  he  would,  therefore, 
withdraw  all  these  cases  against  the  men  at  Piatt's 
Works,  there  being  altogether  about  twenty-flve. 


Class  12. 

*  Double  occupancjf'-'Expreu  decision — Practice. 

Where  it  appeoare  that  there  are  two  persona  on  the 
register  in  respect  of  the  same  premises^  no  objection 
having  been  raised  before  the  revising  barrister,  their 
votes  cajmot  he  attached  on  the  scrutiny. 

Rodwell  said  he  now  came  to  class  12,  which 
included  persons  objected  to  on  the  ground  that  long 
before  the  17th  Nov.  1868  they  did  not  occupy  the 
premises  in  respect  of  which  they  voted,  but  that 
other  persons  occupied  and  were  rated  for,  and  had 
voted  in  respect  of  such  premises. 

Blackburn,  J. — ^In  what  respect  does  that  differ 
from  personation  ? 

Edwards. — ^That  is  what  I  cannot  understand.  I 
understood  they  had  practically  abandoned  that. 

BodwelL-  It  is  not  where  A.  B.  has  been  person- 
ated by  another  person,  but  where  there  is  one  house, 
and  it  appears  on  the  register  there  are  two  persons 
registered  in  respect  of  the  same  house.  This  is  a 
class  of  cases  in  which  we  shall  show  that  the  person 
to  whom  we  object  had  left  the  house  for  years  and 
years,  and  that  there  was  no  pretence  for  his  being 
on  the  register. 

Blackburn,  J. — Nevertheless,  can  yon  enter  into 
that  unless  there  has  been  an  express  decision  of  the 
revising  barrister  ? 

Rodwell  said  he  would  take  his  Lordship's  opinion 
on  it.    It  was  clearly  a  mistake  on  the  register 


which  must  be  either  intentional  on  the  part  of  the 
overseer  or  be  an  accident.    If  he  showed  it  was  a 
mistake,  did  his  Lordship  feel  precluded  froni  going 
into  any  case  which  was  clearly  an  injustice  and 
wrong,  and  a  mistake  of    this    sort,  if   he    had 
any  power  to  correct  it?     [Blackburn,  J.  said 
he  did  not  think  that  if  a  dead  man,  or  one  who 
had  gone  to  America,  was  put  on  the  register  that 
would  entitle  any  other  or  every  person  of  the  same 
name  to  vote,  but  he  could  not  meddle  with  that 
unless  there  was  an  express  decision  of  the  revising 
barrister.]     Suppose  that  A.,  who  had  six  yean 
ago  lived  in  a  beerhouse,  and  was  on  the  register, 
had  left  it  six  years  ago,  and  B.  succeeded  him,  and 
both  were  left  on  the  register.    That  was  a  mistake, 
and  it  was  perfectly  clear  that  both  could  not  vote. 
[Blackburn,  J.  said  that  it  was  a  very  clear  case 
if  it  had  been  brought  before  the  revising  barrister, 
who  would  have  struck  the  man  out.]   It  may  hare 
been  an  inadvertence  on  the  part  of  the  overseer 
He  may  not  have  known  the  facts  of  the  case. 
[Blackburn,  J.— That  would  not  alter  the  facts  as 
you  state  them  to  me.]    Then,  if  you  had  no  power 
to  go  into  such  cases  surely  it  puts  a  whole  con- 
stituency at  the  mercy  of  an  overseer.    [Black- 
burn, J.— Always  subject  to  the  point  being  put 
right  before  the  revising  barrister.]    I  wish  to  show 
your   Lordship    that   it   comes  to   this,  that   if, 
although  there  is  a  mistake  which  amounts  to  a 
grievance,    a  wrong,  or  an  injustice,   unless  the 
objection  to  that  wrong  has  been  raised  before  the 
revising  barrister  there  is  no  mode  by  which  that 
wrong  can  be  set  right.    [Blackburn,  J.— I  think 
not.    My  present  impression  is,  that  if  a  man  has 
got  on  the  list  without  any  objection  being  raised 
before  the  revising  barrister,  I  cannot  now  interfere 
in  the  matter,  as  he  is  the  same  person  meant  to  be 
described  on  the  register.    If  it  is  merely  a  mis- 
description that    ought   to  have  been  found    out 
before  registration.]    Allow  me  to  refer  to  the  case 
of  John  Fogg  and  James  Fogg.    There  there  was  a 
mistake.      My  objection  was    that    that    was    aa 
objection  which  ought  to  have  been  set  right  before 
the  revising  barrister.    [Blackburn,    J. — If  I  re- 
member rightly,  James  Fogg  was  merely  a  clerical 
error  for  John  Fogg.]    Still  there  were  two  names 
on  the  register,  and  therefore  it  was  perfectly  clear 
that  that  vote  could  not  have  been  touched.  [Black- 
burn, J. — The  only  inquiry  I  can  make  is  this :  Is 
the  man  who  voted  the  same  man  who  is  described 
on  .the  register  ?  and  if  he  is,  then  I  cannot  go 
further  into  the  matter.]    There  is  just  one  other 
observation  I  should  like  to  make.    I  am  merely 
pursuing  this  for  the  sake  of  getting  your  Lordship's 
decision  on  the  matter,  and  not  for  the  purpose  of 
combatting  your  Lordship's  views.    The  man  (the 
flrst  on  the  Ust)  is  not  in  the  rate-book  either.    I  do 
not  think  in  a  case  like  the  present  the  committees 
would  have  taken  It  upon  themselves  to  go  into  sach 
cases.     [Blackburn,  J.— What  they  might    hare 
done  before  the  present  statute  was  passed  I  will 
not  take  upon  myself  to  say,  but  since  that  Act  of 
Parliament  was  passed,  do  you  think  you  can  go  on 
with  these  cases  ?]    I  know  the  Act  of  Parliament 
is  very  much  against  me. 

The  cases  were  abandoned. 
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MiLL8*8  Case. 

IntimidcUion. 

A  vote  got  hy  intimidation  is  had. 

Such  a  vote  struck  off  on  a  scnoiny  will  be  put  on  for 
the  candidate/or  whom  the  voter  intended  to  vote  had 
he  not  been  intimidated. 

James  Mille  of  55,  HolHnB-road,  said:— I  am  a 
self-acting  minder,  and  at  the  time  of  the  election  I 
worked  at  Mr.  John  Hadfleld*8  mill.  Previoos  to 
the  election  I  ws  canvassed  for  my  vote  hy  James 
Hawkins.  I  pledged  for  Cobbett  and  Hibbert.  On 
the  morning  of  the  election  I  was  at  work  at  my 
nsual  place  at  Mr.  Hadfleld's  mill.  I  recollect  Mr. 
Hadfleld,  jun.,  coming  to  me.  William  Lees,  the 
overlooker,  was  with  him.  They  had  some  con- 
versation with  me  abont  my  vote.  Toung  Hadfleld 
asked  me  who  I  was  going  to  vote  for,  and  I  said 
Cobbett  and  Hibbert.  He  said,  "  Well,  if  you  do, 
you  must  stand  the  consequences  of  it."  I  under- 
stood by  that  that  I  should  be  discharged  ;  that  was 
the  meaning  of  it.  In  consequence  or  what  he  said 
to  me,  I  voted  differently  to  what  I  would  have 
done.  I  voted  for  Hibbert  and  Piatt.  I  say  dis- 
tinctly upon  my  oath  that  if  it  had  not  been  for 
what  was  said  I  would  have  voted  differently  to 
what  I  did.  If  I  had  my  own  road  I  would  vote  for 
Cobbett  and  Spinks. 

[Previous  to  this  case  the  case  of  Barnes  was 
taken,  who  intended  to  vote  for  Cobbett  and  Piatt, 
but  was  intimidated  to  vote  for  Hibbert  and  Piatt.] 

Blackburn,  J. — Surely  that  is  as  plain  as  it  can 
be.  There  is  one  thing  I  would  cidl  your  attention 
to,  Mr.  Bodwell.  You  cannot  add  the  vote  for  Mr. 
Cobbett  on  the  other  side,  as  apparently  the  first 
voter  intended  to  vote  for  Mr.  Piatt  before  he  was 
intimidated ;  and  the  consequence  is  that,  if  you 
succeed,  his  vote  would  only  be  struck  off  Mr.  Hlb- 
'bert,  which  is  of  much  less  consequence.  The 
second  one,  it  is  true,  would  fiffect  Mr.  Piatt. 

Rodwell — ^The  effect  of  this,  however,  would  be 
to  affect  the  intimidator. 

Blackburn,  J. — ^Yes ;  you  are  quite  right  Mr. 
Edwards,  what  do  you  say  about  this  not  being 
intimidation  ? 

Edwards  said  there  was  no  doubt  some  primd  facie 
evidence  of  intimidation,  and  he  could  not  for  the 
moment  rebut  it.  It  appeared,  however,  to  be  a 
question  how  far  that  affected  the  vote  of  the 
person  who  was  alleged  to  have  intimidated  tho 
voter.  He  admitted  Uiat  in  cases  where  there  had 
been  no  free  election,  where  intimidation  was  carried 
to  a  great  extent,  the  vote  of  the  party  thus  acted 
upon  would  be  affected  by  this  proceeding.  [Black- 
burn, J.— I  cannot  doubt  that  in  any  case  where  a 
vote  is  got  by  intimidation  it  would  be  a  bad  vote.] 
There  was  no  decision  as  yet  to  guide  them. 

Blackburn,  J.  said  he  would  then  make  a  deci- 
sion. He  must  certainly  consider  it  as  affecting  the 
vote,  but  then  came  the  question  he  had  pointed 
out,  that  in  the  first  case  where  the  party  said  he 
intended  to  vote  for  Cobbett  and  Piatt,  he  could 
only  strike  out  the  vote  for  Hibbert.  In  the  second 
case,  where  the  party  intended  to  vote  for  Cobbett 
and  Hibbert,  the  vote  must  be  struck  off  Piatt. 


Dt8on*s  Casb. 

Intimidation  by  letter — Letter  not  genuine. 

Intimidating  a  workman  hy  means  of  a  tetter  which  he  is 
told  is  written  by  his  master,  is  intimidation  so  as  to 
make  the  vote  bid,  although  the  letter  is  not  shown  to 
hawebeengenmm. 


If  a  voter  is  frightened  into  voting  hy  a  certain  repr^ 
sentcUion,  it  is  iittimidation,  notwithstanding  the 
representation  is  false. 

The  judge  refused  to  reserve  the  point  for  the  Court  of 
Common  Pleas, 

William  Dyson  was  called  by  petitioners.  In 
examination  by  Leresche  he  said:  I  live  at 
Washbrook,  Chadderton,  and  am  a  self-acting 
minder,  in  the  employ  of  Butterworth  and  Mur- 
gatroyd,  cotton  spinners.  I  know  a  man  named 
Kershaw.  He  is  an  overlooker.  At  the  time  of 
the  election  Mr.  Butterworth  was  absent  in 
America,  and  Murgatroyd  was  the  only  partner 
here.  On  the  Tunday  before  the  election  Mr. 
Murgatroyd  came  to  me  while  at  work,  and  asked 
me  who  I  was  going  to  vote  for.  I  told  him  I 
should  vote  for  Cobbett  and  Spinks  if  I  voted  ac- 
cording to  my  will.  He  wanted  me  to  vote  for 
Hibbert  and  Piatt,  and  I  told  him  distinctly  that 
I  should  not,  and  that  before  I  would  vote  for 
Hibbert  and  Piatt  I  would  not  vote  at  all.  Before 
Mr.  Murgatroyd  went  away  he  wanted  to  know  if 
I  would  split  my  vote  between  the  Liberals  and 
Conservatives.  He  asked  me  if  I  would  give  one 
on  each  side,  and  I  said  no.  On  the  Friday  before 
the  election  Robert  Kershaw  came  and  told  me  dis- 
tinctly that  I  must  either  vote  for  Hibbert  and 
Piatt  or  I  must  be  bagged.  Those  were  the  words 
be  used. — ^What  was  the  reason  you  voted  for 
Hibbert  and  Piatt  at  last  ?— Witness.— On  the  day 
of  the  polling  I  did  not  intend  to  vote,  and  I  told 
them  that.  At  two  o'clock  on  the  polling  day, 
William  Lees  came  with  some  others  into  our  house 
with  a  note  in  his  hand,  and  he  said  to  me,  *'  I 
have  brought  a  note  from  your  master,  so  you  must 
go  and  vote  for  Hibbert  and  Piatt."'  Well,  I  said 
*Hhat's  a  corker."  I  did  not  see  the  note.  He 
stuck  to  it  in  his  own  hands,  and  would  not  give  it 
to  me.  He  said,  ^  Those  that  won't  vote  the  same 
way  as  their  master  wishes  them,  they  will  have  to 
be  discharged  after  the  election  is  o'er."  I  then  said, 
"  If  that  be  the  case  I  will  go,  but  I  will  not  be 
dragged  to  the  poll  like  a  dog,  I  will  go  myself  ;** 
and  I  went.— By  HerschelL — I  only  saw  the  letter  in 
his  hands,  and  have  only  his  word  for  what  was  in 
it.  Lees  had  nothing  to  do  with  the  mill  at  whidi 
I  am  employed. 

HerseheU  urged  that  this  could  not  be  intimida- 
tion, as  it  was  not  shown  that  the  letter  was 
genuine.  [Blackburn,  J. — ^The  intimidation  is  not 
the  less  real  because  the  note  may  have  been  an 
imposture.]  If  a  man  goes  and  represents  that  he 
came  from  the  voter's  employers,  and  told  the  voter 
that  he  must  vote  a  certain  way  or  lose  his  employ- 
ment, and  at  the  same  time  he  had  no  authority  to 
do  so,  the  voter  was  not  intimidated.  fBLACKBURN, 
J. — ^If  I  held  a  pistol  at  your  head,  and  said  that  I 
would  kill  you  if  you  did  not  give  up  your  money, 
that  would  be  intimidation,  although  the  pistol  was 
not  loadedj  I  don't  know,  my  Lord.  [Black- 
burn, J.— The  question  that  we  have  to  decide  is, 
whether  this  man's  vote  was  influenced  in  such  a 
manner  by  the  representation  of  the  man  Lees  that 
he  gave  it  under  protest  It  does  not  matter  in  the 
least  as  to  whether  Lees  was  telling  the  voter  a  lie 
or  not;  he  was  equally  frightened.]  If  he  is 
frightened  without  reason  ?  [Blackburn,  J. — But 
he  had  ample  reason.  William  Lees  told  him  he 
had  a  letter  from  his  master.]  Surely  that  would 
only  set  him  about  inquiring.  If  a  person  is  intimi- 
dated without  any  real  reason,  simply  bv  a  fancy 
of  his  own  mind,  or  by  representation  of  one  who 
had  no  power  or  right  over  him,  he  ought  to  have 
made  inquiry.  [Blackburn,  J. — That  is  not  the 
present  case ;  he  believed  the  statement,  and  it  was 
just  as  jDuch  intimidation  as  if  it  was  true.]    Per- 
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been  brought  up  in  an  inquiry.  My  present  im-  | 
pression  is,  that  if  after  the  registration  the  inca- 
pacity of  the  voter  was  discorered — he  not  being  of 
full  age  for  instance — the  decision  of  the  revising 
barrister  could  only  be  brought  before  me  in  the 
nature  of  an  appeal. 

RodweU  intimated  that  he  believed  the  issue  of 
the  scrutiny  might  depend  upon  the  view  his  Lord- 
ship took  of  this  matter. 

Blackbubn,  J. — If  it  was  simply  a  question  of 
whether  a  certain  number  of  people  were  of  full  age 
or  not  at  the  time  of  the  election,  they  being  on  the 
register,  there  would  be  no  difficulty  in  the  matter, 
for  the  facts  could  easily  be  ascertained. 

BodweU  went  on  to  say  that  both  himself  and  his 
learned  friend  on  the  other  side  had  experienced 
the  greatest  difficulty  in  being  unable  to  ascertain 
the  modua  operandi  of  revising  barristers  in  the 
retaining  or  expanging  of  names  from  the  register. 
The  officials  having  the  custody  of  the  revising 
barristers'  lists  would  not  allow  them  to  inspect  the 
books,  and  therefore  they  were  quite  in  the  dark  on 
the  matter.  In  counties  the  thing  is  clear  enough. 
The  clerk  of  the  peace  has  the  lists  of  revising  bar- 
risters by  special  Act  of  Parliament,  but  in  bo- 
roughs, curious  enough,  there  is  no  such  legal 
enactment,  and  the  list  is  given  to  the  returning 
officer  the  mayor. 

Blackburn,  J. — Then  de  facio  there  is  no  diffi- 
culty in  our  way,  for  I  suppose  the  books  are  in  the 
town  clerk's  offices.  There  can  be  no  doubt  the 
revising  barristers'  lists  ought  to  be  inspected  by 
both  sides ;  and  I  have  no  doubt  those  who  have 
the  custody  of  the  books  will  allow  them  to  do  so. 
The  books  can  be  brought  here  and  inspected,  or, 
as  they  will  no  doubt  be  tolerably  voluminous,  it 
might  be  more  convenient  to  examine  them  else- 
where. 

The  revising  barristers'  books  were  then  pro- 
duced, and  the  system  of  the  barristers  in  ex- 
punging and  retaining  votes  was  explained  to  his 
Lordship. 

BodweU  then  asked  the  interference  of  the  court 
in  another  matter  -witb  regard  to  the  list  of  those 
who  had  been  receiving  parochial  relief.  In  this 
question  both  sides  had  been  put  in  immense  diffi- 
culty, because  the  relieving  officers,  or  those  having 
the  custody  of  the  books,  had  not  thought  them- 
selves at  liberty  to  give  information  or  produce  the 
books.  The  simplest  way  they  could  have  taken, 
and  it  must  come  to  pass  sooner  or  later,  would 
have  been  to  have  allowed  them  to  ascertain 
whether  John  Smith  or  anyone  else  had  received 
parochial  relief  since  the  31st  July.  As  this  could 
only  be  ascertained  from  the  books,  they  could  not 
get  at  it. 

Blackbubn,  J.  thought  the  question  was  whether 
the  parochial  officer  was  the  right  person  to  bring 
his  books  or  to  give  on  evidence  whether  so-and-so 
had  received  relief.  There  could  be  no  doubt  both 
parties  ought  to  have  been  allowed  to  see  the  books. 

Rodwell  explained  that  this  difficulty  they  had 
tried  to  get  over  by  subpoenaing  the  relieving 
officers. 

Blackburn,  J.  considered  that  if  the  books  had 
been  allowed  to  be  examined  by  both  parties  it 
would  have  simplified  matters  very  much,  as  it 
would  prevent  them  having  to  go  into  the  details  of 
the  cases  in  court.  One  person  on  each  side  had 
better  inspect  the  books,  so  as  to  prevent  any  un- 
necessary trouble. 

It  was  then  arranged  that  one  of  the  barristers 
on  each  side  should  examine  the  relief  books  and 
the  barrister's  register  in  an  ante-room. 


BodweU  lesumed,  and  said  that  be  woald  now  pass 
to  the  various  heads  which  they  had  stated  in  their 
particulars,  with  reference  to  the  voters  wham  thej 
sought  to  strike  off.    First,  there  was  the  cha^e  of 
personation;  and  of  this  liiere  were  two  dfcssco 
the  first  was  a  case  in  which  one  person  had  voted 
for  another,  and  secondly  where  there  was  no  voter 
in  existence,  where  he  had  died  or  left  the  country, 
and  where  some  other  person  assumed  his  name  and 
voted.    Of  course  this  would  be  entirely  a  qneaticm 
of  fact,  and  they  should  call  evidence  of  parties 
who,  on  going  to  claim  their  votes,  found  ^baX 
somebody  else  had  voted  in   their  name.      This 
could  certainly   be   excused   in   some   caaos,    for 
in  a  population  like  this  there  seemed  to  be  aome 
names  extremely  common  on  the  raster,    and, 
therefore,  they  might  charitably  suppoae  in  many 
cases   persons  were   misled,    and    had  innocently 
committed  what  was  a  misdemeanour  if   ahown 
to   be    by   design.    But    in  two    or   three  eamem 
parties  would  be  proved  to  have  committed  the 
act  knowing  at  the  time  that  they  had  no  ri^ht 
to  vote  in  respect  to  the  name  upon  the  register 
they  had  assumed.    Each  of  those  cases  was  com- 
plete in  itself,  and  therefore  they  could  not  get  any 
decision  in  any  case  which  would  decide  the  issue 
of  the  whole.    His  Lordship  would  have  to  decide 
upon  the  facts,  and  he  would  not  go  into  the  detaJla 
of  these  cases.    [Blackburn,  J. — ^It  will  be  quite 
unnecessary;  the  evidence  will  explain  itself .]     The 
second  charge  was  regarding  non-residents  witliin 
seven  miles  after  the  81st  July.    This  count  in- 
volved the  question  of  what  was  a  residence,  and 
the  legal  interpretation   set  down  was  that  reei- 
dence  was  home  as  ruled  in  the  case  of  Whithorn  v. 
Thomas,  In  one  case  they  should  object  to  the  Toter 
as  being  a  non-resideut,  he  living  over  seven  miles 
outside  the  boundary  of  the  borough.    He  resided 
25ft.  over  seven  miles  outside  the  l^undary  aocord- 
ing  to  the  measurement  of  the  surveyor,  and  the 
statute  allowed  a  margin  of  20fL,  so  that  this  case 
would    be    a    very    close    one.      PBlackburk,   J. 
— I  should  deal  with  that  as   a   matter  of  fact^] 
The  count  of  ** occupancy"  would  be  practically 
withdrawn.    Then  as  to  section  4,  it  was  a  Tery 
important  head,  because  in  it  occurred  that  word 
which  seemed  to  puzzle  everybody,  namely,  **  car- 
rupUy,"  and  their  case  was  that  some  person  on 
behalf  of  the  voter,  either  directly  or    indirectly, 
paid  the  rates  for  certain  voters  for  the  purpose  of 
enabling  them  to  become  eligible  to  vote  in  the 
election.    The  Act  stated  that  if  any  person  shall 
either  directly  or  indirectly  corruptly  pay  any  rates 
on  behalf    of   any  ratepayer  for    the  purpose  of 
enabling  him  to   be  put  on  the  register  for  the 
borough,  and  thereby  influence  his  vote  on  any 
future  ejection :  or  if  any  candidate  ahall  directly 
or  indirectly  pay  any  rate  on  behalf  of  any  voter 
for   the  purpose  of  inducing  him  to  vote,  or  to 
refrain  from  voting,  he  shall  be  guilty  of  bribefy, 
and  any  person  on  whose  behalf  and  with  whose 
privity    any    such    payment    as    in    the     section 
is    mentioned    is    made  shall    also   be   guilty  of 
bribery,    and    shall    be     punishable    accordinglj 
This    clause   regulated    the    sections    relating  to 
the  briber  or  the  bribee,  or  the  payer  and  the  payee 
The  main  facts  in  this  particular  case  were  that 
several  persons  who  were  very  greatly  interested 
on    the  behalf   of  Messrs.    Hibbert   and   Piatt— 
in  fact  Were  active  partisans — went  to  several  men 
in  their  employment,  and  gave  them  money  for  the 
purpose  of  paying  their  rates  in  order  that  they 
might   vote.    The   question  would  be,  of  coarse 
for  his  Lordship  to  determine  how  far  this  conduct 
could  be  brought  within  the  meaning  of  ''corruptly." 
Some  of  those  to  whom  money  was  so  paid  were 
parties  who  would  rather,  in  some  instances,  not 
have  voted  at  all — who  would  have  been  glad  of  the 
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opportunity  of  not  paying  their  rates,  to  be  spared 
the  trouble  and  anxiety  of  Toting ;  but  to  many  of 
theee  people  money  was  sent  through  most  curious 
sources^ in  some  instances  through  unseen  hands — 
and  the  name  of  a  woman  was  mentioned — and 
the  question  for  his  Lordship  to  consider  was, 
whether  he  could  infer  corruption  or  not  from  the 
act.  In  one  particular  class  of  cases,  there  could 
be  no  doubt  about  the  corruption  ;  for  it  appeared 
that  upon  tbe  20th  July  a  person  named  Partington, 
a  yery  actiYe  partisan,  and  a  clerk  in  the  service  at 
Messrs.  Piatt's  works,  gave  several  voters  money 
for  the  express  purpose  of  paying  their  rates.  It 
did  not  appear  that  the  voters  asked  him  for  money, 
but  that  he  suggested  to  them,  or  other  persons 
suggested  for  him,  that  the  men  should  borrow 
money,  which  was  done,  no  doubt,  in  a  business-like 
way,  for  money  was  advanced  to  them  on  that 
morning  for  the  purpose  of  paying  their  rates,  and 
the  money  was  to  be  repaid  by  U,  instalments 
deducted  from  their  wages.  He  ventured  to  think 
that  the  corrupt  character  of  this  transaction 
would  be  ascertained  by  the  statements  which 
the  parties  would  make  with  regard  to  the  object 
of  their  having  this  money.  If  he  could  show  that 
they  did  not  borrow  it  at  their  own  suggestion,  but 
that  the  loan  was  forced  upon  them,  and  that  they 
would  not  have  paid  their  rates  had  it  not  been  for 
the  loan,  then  taking  into  consideration  the  position 
held  by  Mr.  Partington  and  others— that  they  were 
active  partisans  of  Messrs.  Hibbert  and  Piatt— he 
thought  the  inference  to  be  drawn  was  that  the 
money  was  paid  indirectly  for  the  purpose  of  paying 
the  rates,  and  thereby  influencing  the  election.  The 
section  he  had  alluded  to  applied  both  to  the  person 
who  received  the  bnbe  and  the  briber,  and  if  he 
could  show  that  the  men  to  whom  the  money  was 
given  had  not  repaid  it,  he  apprehended  that  the 
votes  were  bad  votes  according  to  the  statute — ^that 
they  had  been  guilty  of  bribing  and  of  receiving 
bribes.  The  sixth  heading  was  votes  objected  to  on 
the  ground  that  he  had  before  or  daring  the  election 
accepted  a  direct  or  value  consideration  for  voting. 
These  were  simple  cases  of  bribery,  and  tiiey  took 
different  forms.  One  was  a  case  in  which  he  would 
show  that  there  were  several  voters  at  Macclesfield, 
and  that  their  expenses  were  paid  by  the  railway, 
and  they  also  had  5s.  for  loss  of  time  in  coming  to 
vote.  lie  presumed  if  he  proved  that,  and  that  they 
would  not  have  given  their  votes  had  it  not  been 
for  the  payment  of  that  5«.,  that  was  in 
point  of  fact  nothing  but  bribery,  and  that 
the  votes  would  have  to  be  struck  off.  There 
were  one  or  two  isolated  cases,  the  particulars 
of  which  would  be  heard  when  the  evidence  was 
given.  The  seventh  was  a  very  large  class  of 
objections,  on  the  ground  of  persona  being  dis- 
qiudifled  to  vote  by  reason  of  their  having  received 
parochial  relief  or  other  alms  since  the  Slst  July 
1867,  or  previous  to  the  election.  When  he  first 
read  this  he  thought  it  was  1868,  but  it  appeared 
that  it  referred  to  persons  who  received  relief  since 
July  1867,  up  to  the  time  of  the  election.  It 
appeared  by  the  40th  section  of  the  Bepresentation 
Act,  it  was  provided  that  the  overseers  ought  to 
prepare  a  list  of  persons  who  had  received  parochial 
relief.  By  the  36th  Will.  4,  c.  45,  persons  were  dis- 
qualified who  had  received  parochial  relief,  and  the 
overseers  ought  to  prepare  a  list  of  such  persons 
who  had  received  relief  within  twelve  months  next 
prerious  to  the  12th  July  previous  to  the  election. 
There  did  not  appear  to  have  been  any  list  made 
out.  [Blaokbdrn,  J.  said  the  overseers  ought  to 
mention  the  names  of  those  who  received  relief,  but 
it  was  not  required  they  should  make  any  separate 
list.  Probably  it  would  be  worthy  the  attention  of 
the  legislature  that  such  should  be  the  case,  but  it 
was  not  so  now.]    That  only  accounted  for  those 


who  had  received  relief  from  Slst  July  1867.  He 
wished  to  know  how  far  he  should  be  permitted 
to  go  into  the  cases  previously  to  July  1868. 
[Blackburn,  J. — That  very  much  depends  upon 
whether  you  have  raised  the  question  before 
the  revising  barrister.]  He  thought  there  would 
be  some  cases  where  objections  were  taken 
which  his  Lordship  would  go  into.  He  pre- 
sumed he  would  not  go  into  those  cases  to 
which  it  could  be  shown  the  revising  bar- 
rister's attention  had  been  particularly  called.  He 
then  proceeded  to  refer  to  various  cases  in  which 
relief  was  alleged  to  have  been  given  to  a  member 
of  a  family,  and  that  was  held  to  be  a  receipt  of 
parochial  relief  so  as  to  invalidate  a  vote.  With  re- 
gard to  the  8th  heading,  he  had  already  said  that  all 
that  was  necessary  was  with  regard  to  the  construc- 
tion of  the  98th  section  of  6  Vict.  c.  18,  with  reference 
to  persons  incapacitated  from  want  of  age,  his  argu- 
ment being  that  he  had  a  right  to  strike  these  off, 
because  they  were  incapacitate  by  statute.  The  ninth 
objection  was  the  list  of  those  who  were  treated. 
These  were  simple  cases  which  would  be  dealt  with 
when  they  arrived  at  the  evidence.  Then  the  tenth 
objection  was  to  persons  objected  to  on  the  ground 
that  they  were  struck  off  by  the  revising  barrister, 
and  consequently  the  names  ought  not  to  have 
been  on  the  list  at  the  time  of  the  election.  That 
was  a  very  peculiar  form  of  objection.  With  regard 
to  that  the  plea  of  the  petitioners  was  that  the 
printed  copy  of  the  register,  which  was  the  guide 
to  the  poll-clerk  and  the  returning  officer,  was  not 
a  correct  copy  of  the  lists  as  left  by  the  revising 
barrister.  That  was  a  matter  of  fact,  which  would 
be  determined  by  an  inspection  of  the  lists  they  were 
going  to  revise.  Supposing  those  names  appeared  on 
the  list  in  spite  of  being  struck  off  by  the  revising 
barrister,  and  the  persons  gave  their  votes  to  the 
respondents,  he  submitted  it  was  within  his  Lord- 
ship's power  to  amend  the  matter.  [Blackburn,  J. 
said  it  would  require  a  careful  looking  at  the  words 
of  the  statute  to  show  how  such  a  case  should  be 
dealt  with ;  he  would  not  like  to  decide  it  off-hacd.] 
He  did  not  ssk  his  Lordship  to  do  so.  There  was  a 
fault  in  the  law,  and  he  thought  it  was  a  matter 
which  Parliament  should  take  into  their  own 
hands.  [Blackburn,  J.  remarked  that  perhaps 
the  Legislature  had  regarded  such  mistakes  as 
so  improbable  that  they  never  contemplated 
the  question  would  be  raised.]  The  next  point 
referred  to  several  voters  objected  to  in  Sept. 
1868,  whose  names  had  been  retained  on  the 
register  by  the  express  decision  of  the  revising 
barrister.  That,  he  believed,  was  a  very  proper  and 
correct  heading.  The  case  of  each  voter  was  put 
against  his  name,  and  in  preparing  that  head  they 
believed  they  had  complied  with  the  Act  of  Parlia- 
ment. He  would  now  refer  to  a  head  of  objection 
by  his  learned  friends,  and  if  he  could  get  an 
expression  of  opnion  regarding  it»  it  would  be  very 
important  for  the  sake  of  all  parties.  It  was  a 
matter  which  had  already  been  the  subject  of  an 
application  to  his  Lordship.  In  conformity  with  the 
7th  rule  prepared  by  the  judges,  and  also  with  the 
Act  of  Parbament,  clause  17  of  the  respondents 
was,  he  submitted,  so  vague  and  bad  that  no  evi- 
dence ought  to  be  allowed  to  be  given  of  any  votes 
included  under  that  heading,  which  comprised  names 
said  to  be  improperly  retained  on  the  list  of  voters 
by  the  revising  barrister.  There  were  eighteen 
names  about  which  there  was  no  information  given 
to  the  petitioners.  There  was  no  head  of  objection. 
The  head  merely  stated  that  each  of  the  voters  was 
objected  to  as  not  entitled  to  have  his  name  retained 
on  the  list,  the  revising  barrister  having  improperly 
retained  his  name.  He  submitted  that  this  was  a 
departure  from  the  letter  and  spirit  of  the  Act  of 
Parliament,  and  also  the  7th  rule  made  by  the  jadgee. 
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haps  your  Lordship  will  reseire  the  point  for  the 
(lecinon  of  the  Court  of  Common  Pleas. 

Blackbuhm,  J. — I  think  not.    I  think  I  sliould 
he  doing  a  very  wrong  thing  if  I  did. 


Scrutiny — Separate  issues — Costs — Points  reserved — 

Procedure. 

A  scrutiny  involved  106  separate  issues,  and  six  points 

were  reserved  by  the  judge  for  the    consideration 

of  the  Court  of  Common  PleaSf  but  the  petitioners 

faikd  to  reduce  effectually  the  majority  of  votes  given 

for  the  respondents : 

Held  (after  consultation  with  the  other  election  judges^ 
that,  although  the  petition  was  far  from  frivolous  and 
vexatious,  and  although  this  was  the  first  case  of  a 
scrutiny  under  the  new  procedure,  the  petitioners 
having  failed,  the  costs  must  follow  the  event  in  the 
usual  way. 

The  petitioners  having  abandoned  the  case  when  the 
respondents  had  yet  eight  or  nine  eases  by  which  to 
overtop  the  cases  in  which  points  had  been  reserved  for 
the  Court  of  Common  Pleas : 

Held,  that  consequently  nothing  remained  for  the  decision 
oj  the  Common  Pleas. 

BodweU,  addressing  the  judge,  said :  Perhaps  your 
Lordship  will  bear  with  me  while  I  say  one  word 
upon  a  matter  not  decided  hitherto  in  petition  cases, 
in  consequence  of  there  haYing  been  no  other  scru- 
tiny cases,  that  is  with  regai^  to  the  question  of 
the  costs  in  this  case.  This  is  the  first  case  of  the 
kind  that  has  come  before  a  learned  judge,  and 
there  were  many  points  of  law  inyolved,  upon 
which,  until  we  had  the  decision  of  a  learned  judge, 
it  was  perfectly  possible  for  our  friends  and  us  to 
take  different  views  with  regard  to  their  interpre- 
tation, and  I  think  there  have  been  106  rotes  dis- 
cussed, and  there  are  some  six  or  seven  points 
which  your  Lordship  was  kind  enough  to  reserve 
for  the  Court  of  Common  Pleas.  Taking  these 
things  into  account,  I  think  they  will  warrant  me 
in  asking  you  to  hesitate,  at  all  events  in  asking 
that  you  will  enter  into  a  serious  consideration 
of  the  question  of  costs.  Where  there  is  a 
simple  issue  raised  as  to  bribery  or  treating, 
and  the  seating  or  unseating  of  a  member,  I 
think  there  would  be  great  justice  in  allowing  the 
oosts  to  follow  the  result,  but  it  does  appear  to  me, 
and  I  urge  it  most  respectfully  upon  your  Lordship, 
that,  in  dealing  with  cases  involving  106  separate 
issues,  it  would  be  very  hard  indeed  to  saddle  the 
losing  party  with  all  the  costs  of  the  inquiry, 
especially  in  this  case  where  there  are  intricate 
matters  involved,  and  where  your  Lordship  has 
expressed  yourself  considerably,  I  won't  say  per- 
plexed, in  arriving  at  a  decision  as  to  what 
was  meant  by  the  statutes  in  question.  I  think 
after  this  case,  after  the  public,  and  those  who 
who  are  likely  to  be  Utigants  in  future,  have  the 
advantage  of  your  Lordship's  decision,  the  same 
remark  cannot  be  made ;  but  what  I  shall  venture 
to  say  is,  that  this  being  the  first  scrutiny,  and  as 
we  have  had  to  fight  as  it  were  in  some  measure  in 
the  dark  upon  very  ambiguous  phraseology  in 
Acts  of  Parliament,  upon  which  we  have  no 
decisions  of  committees  of  the  House  of  Com- 
mons to  guide  us,  it  would  be  hudly  just  to  saddle 
the  party  who  have  not  succeeded  in  their  petition 
with  the  costs  of  the  whole  inquiry.  I  should  not 
have  ventured  to  say  one  word  about  the  question 
of  costs  except  a  scrutiny  were  involved.  I  believe 
Martin,  B.,  at  Norwich,  said,  that  as  the  question  of 
scrutiny  had  not  been  gone  into,  although  it  had  been 
raised  by  the  petitioners,  he  would  consult  with 
your  Lordship  and  Mr.  Justice  Willes,  with  regard 


to  the  costs.  All  I  shall  ask  in  thii  case,  if  your 
Lordship  does  not  feel  a  viery  strong  conviction  in 
your  own  mind  as  to  Uie  course  which  ought  to  be 
pursued,  is  that  you  should  pause  before  you  come 
to  a  decision  saddling  us  with  the  costs,  and  as  it  is 
advisable  that  the  three  judges  acting  in  these 
petitions  should  act  in  unison,  perhaps  I  shall  not 
be  impertinent  in  suggesting  that,  if  there  is  any 
doubt  in  your  mind,  the  declBion  should  be  adjourned 
until  your  Lordship  has  had  an  opportunity  of  con- 
sulting with  your  fellow  judges,  and  we  should  have 
the  decision  of  three  learned  judges  instead  of  one. 

Edwards. — I  cannot  see  why  your  Lordship 
should  depart  from  the  usual  and  ordinary  course  of 
the  costs  following  the  result.  This  is  a  petition 
which  has  been  presented  against  two  members  who 
have  been  returned  by  a  majority — in  the  case  of 
Mr.  Hibbert  by  a  considerable  majority,  and  in  Mr. 
Piatt's  case  by  a  msjority,  at  any  rate,  if  not  a 
large  one— and  these  gentlemen  have  been  compelled 
to  defend  their  seats.  There  can  be  no  possible 
reason  for  your  Lordship  acceding  to  their  request 
as  to  costs.  [Blackburn,  J. — Of  course  there  can 
be  no  question  in  this  case  that  the  petition  is  very 
far  indeed  from  being  frivolous  and  vexatious ;  that 
is  perfectly  plain.  But  then  comes  the  question 
whether  or  not  the  costs  should  abide  the  event. 
My  general  practice  has  been  that  they  abide  the 
event  except  something  is  shown  to  the  contrary.] 
That  has  been  the  course  pursued  hitherto.  We 
have  gone  through  the  lists,  and  having  gone 
through  them  we  find  that  if  the  case  had  come  to 
an  end— -[Blackburn,  J. — Tou  are  entitled  to 
say  that  the  event  has  been  in  your  favour,  and 
that  you  are  right.  You  have  proved  that 
everything  was  in  your  favour;  you  have  proved 
to  be  right]  We  have  gone  through  the  case, 
and  we  know  how  it  would  have  concluded.  We 
have  gone  through  all  the  materials,  and  if  your 
Lordship  should  say  that  because  the  case  ends  now  * 
•[Blackburn,  J. — ^No,  it  makes  no  difference; 
ou  must  be  exactly  in  the  same  position  as  if  it 
ad  been  fought  out,  as  the  Americans  say,  *'  to  the 
bitter  end."  You  are  neither  better  nor  worse  in 
that  respect.]  The  whole  of  the  costs  incurred  for 
the  purpose  of  defending  the  same  lists  apply  to 
both  members.    They  both  had  the  returns. 

Blackburn,  J. — ^There  can  be  no  harm  at  all  in 
reserving  the  question  of  costs  until  I  have  spoken 
to  the  other  election  judges.  I  will  consider  it. 
The  case  as  it  is  left  must  be  taken  thus :  When  in 
this  case  there  were  some  6000  and  odd  votes  polled 
on  each  side,  and  a  majority  between  two  of  the 
candidates  of  only  siic,  no  one  can  say  the  thing  was 
at  all  frivolous.  Primd  facie  one  would  have  sup- 
posed it  was  an  even  chance  which  would  have 
turned  out  to  have  the  most  bad  votes;  but  the 
event  has  turned  out  that  the  respondents  were  in 
the  right  and  the  petitioners  in  the  wrong.  Under 
these  circumstances,  if  the  costs  simply  follow  the 
event,  as  they  would  do  in  ordinary  litigation,  no 
doubt  the  respondents  are  entitled  to  costs.  I  do 
not  see  that  the  petitioners  have  been  to  blame  in 
anything.  I  will  ask  my  two  brothers  what  their 
opinion  is,  and  reserve  my  decision. 

HerschelL — On  behalf  of  Mr.  Hibbert  his  case  is 
different,  because  there  is  a  minority  of  flfty-twa 
[Blackburn,  J. — But  does  that  make  any  practical 
difference?  I  have  been  treating  it  in  my  own 
mind  as  between  Cobbett  and  Piatt.  I  know  the 
petitioners  claim  both  seats,  but  the  substantial 
fight  has  been  upon  the  one  seat,  and  there  has  not 
probably  been  a  single  witness  required  for  one  who 
would  not  also  be  required  for  the  other.]  Mr. 
Hibbert  has  also  been  obliged  to  attend  heie  day 
after  day,  and  to  incur  costs,  because  he  was  com* 
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polled  to  appear  and  to  defend  his  eeat.  [Black- 
BUBN,  J. — I  rather  think  that  the  expense!  of  Mr. 
Hibbert  and  also  Mr.  Splnks  will  be  excessively 
small.  There  has  been  one  agent,  one  counsel,  and, 
as  far  as  the  producing  of  witnesses  was  concerned, 
it  has  been  a  joint  case.  I  do  not  think  there  is  any 
real  distinction  m  that  case.]  Still  that  may  be 
dealt  with. 

Blackbubn,  J. — That  can  no  doubt  be  considered 
hereafter.  I  can  do  it  at  any  time,  and  I  shall  not 
then  deal  with  the  question  of  costs  until  I  have 
spoken  to  my  two  brother  judges.  Then,  as  you 
have  determined  to  withdraw  the  case,  I  am  to 
understand  that  you  will  acknowledge  that  the 
respondents  have  eight  or  nine  cases  by  which  to 
overtop  those  cases  upon  which  points  have  been 
reserved  for  the  Court  of  Common  Pleas  ?  ^BodweU. 
—Oh,  yes,  we  admit  that.]  Then  there  will  be  no 
questions  to  be  determined  by  the  Court  of  Com- 
mon Pleas,  as  there  will  be  no  need  to  determine 
any  cases  in  that  way.  I  have,  in  conclusion,  then, 
only  to  say  that  I  shall  report  to  the  Speaker  of  the 
House  of  Commons  the  determination  that  the 
sitting  members  have  been  duly  elected. 

The  result  of  the  consultation  with  the  other 
judges  was  in  accordance  with  his  Lordship's  view— 
•osts  to  follow  the  event. 

Agents  for  the  petitioners,  Johnson  and  WetheralUy 
for  Littler  and  Harwar^  of  Oldham. 

Agents  for  the  respondents,  Wyatt  and  Hoshfnsy 
lot  MeOor  and  Wrigky,  of  Oldham. 
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(Before  the  Lords  Justices.) 

Inchbald  v.  Robinson. 
Incubald  v.  Barrinotom. 

Nuisance — Noise — Performance  at  a  circus — Crowds 
of  disorderly  persons —Injunction — Whether  fact  of 
a  nuisance  should  be  determined  by  a  jury — Sir  John 
Roies  Act  istat,  26  ^  26  Vict.  c.  42). 

A  bill  wasJUed  to  restrain  the  erection  of  an  intended 
circus  on  an  utioccupied  piece  of  ground  at  the  back 
of  the  plaintijfs  hause^  and  at  a  distance  of  85  yards 
therefrom,  and  to  restrain  the  performances.  An 
interlocutory  injunction  was  granted,  and  the  circus, 
the  erection  of  which  had  been  commenced,  was  re- 
moved. On  the  hearing  of  the  cause,  Malins,  V.  C, 
made  the  injunction  perpetual^  On  ojppecd,  the  bill 
was  dismissed,  on  the  grounds  that  neither  the  allega- 
tions  in  the  bill,  nor  the  evidence  in  the  cause,  made 
out  a  case  of  nuisance  as  likely  to  arise  from  the  noise 
of  the  performances,  and  that  the  evidence  failed  also 
to  prove  anu  nuisance,  such  as  this  court  would 
restrain,  as  likely  to  result  from  the  assemblage  of 
disorderly  crowds. 

After  the.  interlocutory  injunction  had  been  granted  in 
the  first  suit,  the  proprietor  proceeded  to  erect  the 
circus  on  an  open  piece  of  ground  in  front  of  the 
plaintiff  *s  house,  and  at  a  distance  of  115  yards 
therefrom,  and  commenced  the  performances  m  the 
circus.  The  plaintiff  thereupon  filed  another  bill  to 
restrain  the  performances,  and  an  interlocutory  in- 
junction was  granted  by  Malins,  V.  C,  and  the  circus 
was  removed  Afterwards  fjord  Justice  Lord  Cairns 
dissolved  the  injunction,  on  the  ground  of  the  insuffi- 
ciency of  the  plainti^*s  evidence.  Further  evidence 
having  been  adduced,  the  cause  came  to  a  hearing, 
when  Aialins,  V.  C,  granted  a  perpetual  injunction. 


On  appeal,  this  decision  ufos  affirmed,  on  the  ground 
that  the  evidence  proved  that  the  noise  of  the  perform' 
ances  in  the  circus  caused  to  the  plaintiff  an  amount 
of  ntdsance  such  as  to  interfere  with  the  ordinary 
comfort  of  his  dwelling. 

The  evidence  in  this  suit  also  was  held  insufficient  to 
establish  a  nuisance  caused  by  the  assembling  of  die- 
orderly  crowds,  such  as  this  court  would  interfere  to 
restrain. 

Distinction  between  crowds  assembling  to  see  an  out-door 
entertainment,  and  crowds  going  to  and  from  the 
perfonnances  in  a  covered  building  such  cu  a  circus. 

Remarks  rwon  Walker  v.  Brewster,  L.  Bep,  5  Eq.  25 ; 
17  L.  T.  Bep.  N  S,  135. 

Since  the  passing  of  Sir  John  Rolt*s  Act,  it  has  become 
the  duty  of  the  Court  oj  Chancery  to  try  the  question 
of  nuisa7u:e  itseff,  and  it  ought  not  to  call  for  the 
assistance  of  a  jury  in  determining  that  question, 
unless  it  cannot  come  to  a  satisfactory  concbtston  upon 
the  evidence,  and  unless  it  considers  that  the  verdict 
of  a  jury  is  essential  to  the  ends  of  justice. 

The  bill  in  the  first  of  these  suits  was  filed  on  the 
29th  Aug.  1867,  by  John  Lichbald,  on  behalf  of 
himself  and  the  other  occupiers  of  Park-terrace, 
Croydon,  against  Thomas  Iieedham  Robinson  and 
John  Barrington,  for  the  purpose  of  restraining  the 
intended  erection  by  Barrington  of  a  circus  on  a 
piece  of  unoccupied  ground  at  the  back  of  the  plain- 
tiff's house,  and  at  a  distance  of  85  yards  there- 
from. Robinson  was  the  owner  of  the  piece  of 
unoccupied  ground,  and  had  agreed  to  let  it  to 
Barrington  for  the  purpose  of  his'  erecting  a  tem- 
porary circus,  which  was  intended  to  continue  its 
performances  for  a  period  of  about  eight  weeks. 

The  bill  alleged  Uiat  Park-terrace,  Croydon,  con- 
sisted of  eight  houses,  occupied  at  rents  of  from 
60^  to  70/.  a  year,  and  which,  with  the  exception  of 
three,  which  were  occupied  as  ladies'  schools,  were 
exclusively  used  as  private  residences.  There 
were  small  gardens  at  the  backs  of  the  houses, 
extending  about  40  yards,  and  abutting  on  the 
piece  of  unoccupied  ground.  The  bill  further 
alleged,  that  towards  the  end  of  the  previous 
year  a  circus  was  erected  on  the  piece  of  unoc- 
cupied ground,  which  (during  its  continuance) 
occasioned  the  greatest  possible  annoyance  to  the 
inhabitants  of  Park- terrace,  and  the  other  adjoining 
houses,  inasmuch  as  during  the  whole  of  the  time 
there  was  a  performance — from  about  half -past 
seven  till  ten  o'clock,  or  later,  every  evening 
(except  on  Sundays),  and  there  were  also  occasion- 
ally performances  in  the  daytime— there  was  almost 
incessant  drumming  and  music,  and  great  noise. 
In  addition  to  this  the  circus  attracted  a  great  crowd 
of  loose  and  disreputable  characters,  and  although 
it  was  not  imputed  that  the  performance  itself  was 
of  a  disorderly  character,  yet  the  crowd  of  the  dis- 
orderly class  of  people  collected  thereby  was  a  very 
great  nuisance  to  the  whole  neighbourhood.  The 
bill  stated  that  Robinson  then  promised  that  he 
would  not  let  the  unoccupied  piece  of  ground  for 
such  a  purpose  again,  but  that,  notwithstanding,  he 
had  let  it  to  Barrington,  who  had  commenced 
erecting  a  circus  thereon.  The  bill  alleged  that  the 
erection  of  the  proposed  circus,  and  the  contem- 
plated equestrian  performances  on  the  piece  of 
unoccupied  ground,  would,  if  permitted,  necessarily 
draw  together  large  numbers  of  disorderly  persons, 
and  become  a  great  nuisance  to  the  inhabitants  of 
the  houses  in  Park-terrace,  and  would  greatly 
depreciate  the  property  for  residential  purposes, 
and  that  there  was  little  doubt  but  that  the  im- 
moral proceedings  which  attended  the  former  exhi- 
bition would  be  renewed.  The  bill  prayed  that 
both  defendants,  their  agents,  servants,  and  work- 
men, might  be  restrained  by  injiuction  from  further 
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proceeding  with  the  erection  of  the  circus,  and  from 
using  the  same,  or  any  other  erection  on  the  same 
piece  of  ground,  for  equestrian  performances,  or  any 
other  noisy  purpose,  or  for  any  purpose  calculated 
to  draw  together  large  assemblies  ot  disorderly 
persons. 

On  the  6th  Sept.  1867,  Malins,  V.  C,  granted 
an  injunction  against  both  defendants,  and  the 
building  of  the  circus  was  discontinued,  and  what 
had  been  built  was  pulled  down  and  removed. 

Barrington,  thereupon,  entered  into  an  agreement 
with  a  Mr.  Jaque,  to  hire  a  piece  of  ground  called 
the  *<  Fairfield,**  for  the  erection  of  the  circus.  This 
piece  of  ground  had  been  used  from  time  imme- 
morial for  the  holding  of  fairs,  and  circuses  had 
been  preyiously  erected  there.  Barrington  erected 
his  circus  there,  and  commenced  the  periformances. 

The  "Fairfield**  was  in  front  of  Park-terrace, 
and  the  circus  was  at  a  diitance  of  about  115  yfuxls 
from  Inchbald*s  house,  and  standing  opposite  to  it. 
Inchbald  thereupon,  on  the  2drd  Sept.  1867,  filed 
the  bill  in  the  second  suit,  against  Barrington  and 
Jaque,  for  the  purpose  of  restraining  the  perform- 
ances of  the  circus.  The  bill  in  this  suit  stated  that 
there  was  a  strip  of  garden  ground  between  the 
Fairfield  and  the  road  in  front  of  Park-terrace,  and 
that  the  entrance  to  the  circus  was  through  a  gate 
in  the  fence  opposite  the  next  house  to  the  plaintiff's 
house,  and  that  there  was  no  building  or  other 
obstruction  to  sound  between  the  plaintiff's  house 
and  the  circuj,  except  one  or  two  trees  in  the  strip 
of  garden  ground. 

The  bill  stated  that  the  circus  was  opened  on  the 
ISth  Sept.,  and  that  the  performance  commenced 
on  that  day  at  half-past  sifven  in  the  evening,  and 
lasted  until  about  half -past  ten  to  eleven  o'do^ ; 
that  a  great  number  of  persons '  attended  the  per- 
formance, and  that  throughout  the  performance 
there  was  music,  including  a  trombone  and  other 
wind  instruments,  and  violoncello,  and  great  noise, 
with  shouting  and  cracking  of  whips;  that  the 
noise  occasioned  very  great  disturbance  to  the 
plaintiff  and  his  family,  and  to  other  occupiers  of 
the  houses  in  Park- lane;  that  the  performance 
attracted  vendors  of  walnuts,  and  other  noisy  per- 
sons in  great  numbers,  who  loitered  about  Park- 
lane  opposite  the  terrace,  and  made  a  great  noise, 
to  the  annoyance  and  disturbance  of  the  plaintiff 
and  his  family,  and  the  inhabitants  of  houses  in  the 
immediate  neighbouriiood.  The  bill  then  referred 
to  subsequent  performances,  and  alleged  that  similar 
annoyances  had  been  produced  thereby. 

And  the  bill  prayed  for  an  injunction  in  similar 
terms  to  the  bill  in  the  first  suit.  An  injunction 
was  granted  by  V.  C.  Malins  in  this  suit  on  the 
26th  Sept.  1867.  The  plaintiff  consented  to  its 
operation  being  suspended  for  a  few  days,  and  at 
the  expiration  of  that  time  the  circus  was  removed. 

Appeals  were  presented  from  the  orders  of  the 
5th  Sept.  and  the  26th  Sept.  The  appeal  in 
Inchbald  v.  Robinaon  was  heard  by  Lord  Justice 
Lord  Cairns  on  the  15th  Jan.  1868,  when  the 
appeal  motion  was  ordered  to  stand  over  till  after 
the  hearing  of  the  cause.  The  appeal  in  Inchbald 
y.  Barrington  was  heard  by  Lord  Justice  Lord  Cairns 
on  the  17th  Nov.  1867.  His  Lordship  was  of  opinion 
that  the  evidence  then  before  the  court  was  not 
sufficient  to  establish  a  nuisance,  and  he  conse- 
quently dissolved  the  injunction.  His  Lordship,  in 
giving  judgment,  said  (inter  aHa):  **I  agree  that 
the  question  in  the  cause  appears  to  be  entirely  a 
question  for  the  hearing.  There  are  no  doubt  cases 
in  which  the  act  about  to  be  committed,  if  it  is 
allowed  to  proceed,  will  occasion  an  effect  to  the 
plaintiff,  which  will  be  irremediable,  and  therefore, 
m  a  case  of  that  kind,  or  it  might  be  in  a  case  where 
the  nuisance  complained  of  was  clenrly  and  dis- 
tinctly such  as  had  been  the  subject  of  previous 


decision,  the  court  might  even,  on  an  interlocatoiy 
application,  grant  an  injunction  to  keep  matters  in 
statu  quo  till  the  hearing.    With  regard  to  the  case 
now  before  the  court,  as  it  will  have  to  be  decided 
at  the  hearing,  I  do  not  desire  to  express  any  final 
or  formal  opinion  upon  it,  and  it  is  sufficient  for  nQ^e 
to  say  that  I  am  far  from  satisfied,  upon  the  evi- 
dence now   before  the   court,    that   any   case  of 
nuisance,  as  that  term  is  understood  at  law,  can  be 
maintained  by  the  plaintiff.    The  evidence  at  the 
hearing  may  be  very  different  from  what  it  is  now, 
and  my  observation  applies  to  the  evidence  a«  it 
now  stands.    There  are  no  doubt  many  authorides 
to  the  effect  that  noise  in  the  immediate  proximity 
of  a  residence  may  become  a  nuisance,  and  may  be 
abated  as  such.    There  are  authorities  to  show  that 
the  collecting  of  crowds  immediately  before  a  resi- 
dence, so  as  to  block  up  the  approaches  to  the 
residence,  may  be  a  nuisance,  and  that,  if  the  col- 
lection of  those  crowds  is  to  be  attributed  to  the 
act  of  a  particular  individual,  that  individual  may 
be  restrained  from  the  commission  of  that  act.    But 
the  evidence  entirely  fails  here  to  satisfy  me  that 
the  noise  of  tiie  performance,  by  which  I  refer  to 
the  noise  of  the  music,  is  such  as  to  occasion  a 
nuisance  to  a  house  situate  so  far  off  as  the  plain- 
tiff's house  is  stated  to  be,  and  the  evidence  faiU  to 
satisfy  me  that  there  is  any  collection  of  crowds  to 
such  an  extent  as  to  block  up  the  thoroughfare,  or 
to  create  a  nuisance  to  the  plaintiff.    I  say  no  more 
than  that,  because  at  the  hearing  the  evidence  may 
be  of  a  more  satisfactory  kind,  and  may  alter  the 
view  that  may  be  formed  of  the  case  upon  the  pre- 
sent evidence.    I  think  the  question  is  one  for  the 
hearing.    It  may  be  said  that,  the  circus  having 
been  removed,  and  there  being  no  immediate  inten- 
tion of  rebuilding  o^  replacing  it  on  this  piece  of 
ground,  the  order  which    has    been  made  might 
be  allowed  to  stand.    But  I  cannot  help  feeUng  that 
the  defendant  would  go  to  the  hearing  of  the  cause 
with  very  great  prejudice,  if  (there  not  being,  in 
my  opinion,  any  ground  for  the  order)  the  order  for 
an  injunction  were  allowed  to  remain,  and  to  place 
the  defendant,  as  he  would  be  at  the  hearing,  in  the 
position  not  of  having  a  case  proved  against  him, 
but  of  being  obliged  then  to  get  rid  of  the  injunc- 
tion which  had  been  granted  on  the  previous  occa- 
sion.   I  think,  therefore,  with  great  respect  to  the 
Vice-Chancellor,  that  the  order  appealed  from  ought 
to  be  discharged." 

The  two  causes  came  to  a  hearing  in  Dec  1866, 
before  Malins,  V.  C,  and  his  Honour  then  made  the 
injunction  in  both  suits  perpetual  against  Har- 
rington. The  injunctions  against  Bobinson  and 
Jaque  were  dissolved.  With  regard  to  the  .evidence 
as  it  stood  at  the  hearing  in  the  first  suit,  it  is 
unnecessary  to  say  more  than  that  in  the  opinion  of 
the  Lords  Justices  it  failed  entirely  to  support  the 
plaintiff's  case,  either  as  to  noise  or  as  to  the 
assembling  of  disorderly  crowds. 

In  the  second  suit,  the  plaintiff  made  an  affidavit 
in  the  following  terms:  "Sitting  in  my  drawing- 
room  I  could  most  distinctly  hear  the  music  and 
band  in  the  circus,  and  distinguish  the  tunes,  with 
ringing  of  a  bell,  cracking  of  the  whip,  the  shouting 
to  the  horses  performing,  loud  roars  of  laughter, 
with  clapping  of  hands,  stamping  of  feet,  and  other 
applause.  I  could  also  hear  the  talking  of  the 
clown,  and  could  even  distinguish  occasionally  the 
words  used,  and  so  distinctly  could  I  hear  sounds 
from  the  circus,  that  I  could  even  distinguish  a 
single  person  clapping  his  hands.  I  could  alKO, 
while  in  my  dining-room,  with  the  window  closed 
and  fastened,  the  shutters  also  being  dosed  and 
fastened,  hear  the  music  very  distin^y.  I  could 
hear  also  at  other  times  a  most  unpleasant  noise 
from  an  instrument  which  I  took  to  be  either  a 
trombone  or  a  bass  viol.    I  could  hear  also  the 
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applause,  8o  as  entirely  to  destroy  the  ordinary 
peace  and  quiet  of  niy  dwelling-house.  In  fact,  I 
am  satisfied  that  in  no  room  in  my  house  could  I 
entirely  escape  from  the  noises  arising  from  the 
circus." 

The  plaintiff  further,  in  the  same  affidavit,  said  : 
*' Daring  the  performance  numbers  of  disorderly 
persons  and  women  of  loose  character  were  in  the 
habit  of  collecting  in  the  neighbourhood  of  Park- 
terrace  and  in  Park-lane,  and  more  especially  at 
the  conclusion  of  the  performances,  the  shouting, 
hooting  and  yelling  uf  the  crowds  leaving  was  most 
offensive,  and  caused  a  disturbance  of  a  most  into- 
lerable character." 

Mrs.  Inchbald,  the  wife  of  the  plaintiff,  said :  ''In 
the  dining-room  of  my  house,  with  the  windows 
and  shutters  closed,  I  could  distinctly  hear  the 
music  and  other  noises  attending  the  performances. 
In  my  children's  nursery,  with  Uie  windows  shut,  I 
could  distinguish  many  of  the  tunes  played  in  the 
circus,  and  amongst  others  noted  some  of  the  fol- 
lowing, namely,  one  of  the  Lancers*  Quadrilles,  the 
Guards*  Waltz,  and  the  Perfect  Cure.  I  could 
also  distinctly  hear  the  cracking  of  the  whips,  the 
talking  of  the  clowns,  together  with  the  laughter, 
stamping,  and  applause  of  the  audience.  The  noises 
from  the  circus  were  a  great  nuisance  to  me,  and 
caused  great  annoyance  and  irritation  to  me,  and 
prevented  my  enjoying  the  ordinary  peace  and  quiet 
of  my  house,  and  following  with  comfort  my  accus- 
tomed occupations.  The  performances  attracted 
large  numbers  of  disorderly  and  noisy  people,  the 
shouting  and  hooting  of  whom,  particularly  on 
leaving  the  circus,  was  a  nuisance  of  a  most  offen- 
sive and  unbearable  character." 

The  Rev.  J.  F.  Franks  (who  lived  in  No.  8,  Park- 
terrace,  the  plaintiff's  house  being  No.  6)  said  :  "  I 
remember  on  one  occasion,  in  particular,  ray  wife 
was  so  much  disturbed  by  the  continued  noise  of 
the  music  during  the  evening  performance,  that  she 
left  the  drawing-room  and  occupied  another  room. 
The  noise  and  disturbance  occasioned  by  the  per- 
formances and  the  crowds  coining  away  from  the 
same  would,  if  continued,  as  was  intended,  for  two 
months,  have  become  a  great  nuisance  to  myself  and 
my  family,  and  in  case  of  illness  it  might  be  pro- 
ductive of  serious  consequences." 

This  testimony  was  confirmed,  to  a  considerable 
extent,  by  four  or  five  other  witnesses,  and  it  was. 
Id  the  opinion  of  the  Lords  Justices,  substantially 
contradicted  by  the  evidence  adduced  by  the  defen- 
dant Barrington.  The  Vice-Chancellor,  upon  this 
evidence,  held  that  the  plaintiff  had  established  his 
case  in  both  suits,  and  accordingly,  in  both  suits, 
decreed  a  perpetual  injunction  against  Barrington, 
with  costs. 

In  the  course  of  his  judgment  his  Honour,  after 
referring  to  Sir  J.  Rolt*s  Act,  said :  ''  I  desire  to  be 
understood  as  expressing  my  judicial  opinion,  that 
in  every  case  of  nuisance  brought  before  the  court, 
whether  it  be  by  darkening  lights,  by  fouling 
streams,  by  making  undue  noises,  or  whatever  it 
may  be,  it  is  the  duty  of  this  court  to  decide  the 
question  of  nuisance  or  no  nuisance  for  itself,  and 
any  judge  who  directed  any  such  case  as  that  to  go 
to  law,  where  the  evidence  enables  him  to  come  to 
a  conclusion  without  directing  an  issue,  would,  in 
my  view  of  the  case,  totally  miscarry  in  the  dis- 
cluirge  of  his  duty."  And  with  regard  to  the  fir^t 
suit,  his  Honour  said :  "1  come  to  the  conclusion 
that  ihkire  were  such  noises  and  confusion  that  the 
plaintiff  was  not  bound  to  Huboiit  to,  and  it  did  to 
a  serious  extent  interfere  with  the  enjoyment  of  his 
dwelling,  to  which  by  the  laws  of  this  country  he  is 
entitled,  and  on  that  ground  I  can  have  no  doubt 
whatever  that  the  injunction  in  the  first  suit  must 
be  made  perpetual,  and  that  the  defendant  Bar- 
rington must  pay  the  costs  of  the  suit."    As  to  the 


second  suit,  his  Honour  said :  **■  The  evidence  has 
abundantly  satisfied  me  that  the  plaintiff  was  qs> 
posed  to  material  inconvenience  and  annoyance  ia 
his  house,  which  he  is  entitled  by  the  rules  of  this 
court  to  be  protected  from.  But  the  main  point 
argued  in  the  defendant's  favour  is,  that  the  Fair* 
field  is  a  place  in  which  Croydon  fair  has  been, 
from  time  immemorial  held.  It  is  a  place  in  which, 
within  living  memory,  all  the  exhibitions  of  the 
place  have  been  held ;  and  when  Mr.  Inchbald  took 
his  house,  which  had  in  its  front  the  Fairfield,  he 
must  reasonably  have  expected  to  be  exposed  to 
annoyance  of  this  kind,  and  there  is  proof  that  there 
have,  from  time  to  time,  been  circuses  held  on  that 
ground.  But  I  think  it  equally  clear  that,  when  the 
fair  is  held,  it  is  an  annoyance  of  very  limited  dura- 
tion, for  it  is  admitted  that  the  lair  waa  a  cattle 
fair  for  the  first  day,  and  a  pleasure  fair  for  two 
days  afterwards.  It  is  an  annoyance  or  nuisanot 
commencing  and  ending  within  a  week.  There  is  a 
total  absence  of  evidence  to  show  that  circuses  have 
been  held  in  the  Fairfleld  having  more  than  a 
week's  duration.  I  draw  a  distinction.  Every  mem- 
ber of  society  must  make  reasonable  concessions 
to  other  members  of  society  for  reasonable  amuse- 
ments, and  for  the  occupations  of  life;  but  even 
they  may  become  a  nuisance.  A  circus  which  any 
man  would  endure  rather  than  come  to  this  court, 
for  a  week  or  more  than  a  week,  becomes  intoler- 
able when  it  continues  two  months.  And  not  only 
two  months,  because  it  is  obvious  that  if  this  injunc- 
tion was  not  continued,  the. circus  might  be  put  up 
again  in  the  season  of  1868,  and  every  succeeding 
season  it  would  be  there  again.  But  for  the  in- 
junction, the  plaintiff  might  be  exposed  to  this  for 
half  a  year,  or  whenever  Mr.  Barrington  might 
think  fit.  I  intend  to  give  no  sanction  to  that  as 
far  as  my  jurisdiction  is  concerned,  and  I  think 
that  the  injunction  must  be  made  peipetual  against 
Mr.  Barrington,  and  he  must  also  pay  the  costs  of 
the  suit." 

Glasse,  Q.  C,  Swanston,  Q.  On  and  A,  E,  Miliar^  for 
the  appellant  in  the  first  suit. 

Karsiake,  Q.  C,  and  Elderton,  for  the  plaintiff  in 
the  first  suit. 

No  reply  was  heard,  but  the  judgment  of  the 
court  was  not  delivered  until  after  the  appeal  in  the 
second  suit  had  been  heard. 

Glasse,  Q.  C,  and  A.  K  Miller^  for  the  appellant 
in  the  second  suit. 

Karslaktf  Q.  C,  and  H.  Cadman  Jones,  for  the 
plaintiff  in  the  second  suit,  were  not  called  upon. 

The  following  authorities  were  cited  or  referred 
to  in  the  course  of  the  arguments : 

Jcuxmb  V.  Knight,  8  L.  T.  Rep.  N.  S.  412 ;  L.  App. 

Ibid,  621 ; 
Eaden  v.  FHrth,  1  H.  A  M.  573 ; 
Bostock  V.  The  North  Staffordshire  RoAlway  Cot»- 

p<mi/,  5DeG.  AS.  584; 
Rex  V.  Moore,  5B.&  Ad.  184 ; 
Walker  v.  Brewster,  5  L.  Rep.  Eq.  25 ;  17  L.  T. 

Rep.  K.  S.  135 ; 
White  V.  Cohen,  1  Drew.  312 ; 
Hole  V.  Ba/rlow,  4  C.  B.,  N.  S  ,  331 ; 
HoLtau  V.  De  Held,  2  Sim.  N.  S.  1 JJ  ; 
Davenport  v.  Ooidherg,  2  H.  &  M.  282 ; 
Efliotson  V.  Feetham,  2  Ring.  N.  C.  131 ; 
Wilde  V.  Wilde,  10  W.  R.  603  ;  6  L.  T.  Kep.  N.  S. 

275; 
Morgan  v.  The  Q-reat  Eastern  Railway  Company, 

1  H.  &  M.  78;  8  L.  T.  Rep.  N.  S.  270 ; 
Sivell  V.  AbraJha/m,  8  Bea.  5&S. 

Lord  Justice  Sklwyn  said  that  the  two  auiis 
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stood  in  yeiy  different  positions,  but  there  could  be 
no  doubt  as  to  the  law  which  was  applicable  to  cases 
of  this  sort.    It  was  clearly  laid  down  in  the  judg- 
ment given  by  Lord  Cairns,  when  he  dissolved  the 
injunction  in  the  second  of  these  suits.    It  could 
not  be  reasonably  expected  that  this  court  should 
decide  the  abstract  question  wheUier  a  circus  must 
necessarily  be  a  nuisance,  if  placed  within  some 
fixed  distance  from  a  dwelling-house,  nor  could  such 
a  question  as  that  be  sent  to  be  tried  by  a  jury. 
But  when  there  was  clear  evidence  of  the  existence 
of  a  nuisance  it  ought  to  be  stopped  by  the  inter- 
ference of  this  court.    The  question  was  therefore 
reduced  to  one  upon  the  pleadings  and  the  evidence 
in  the  cause.    The  first  objection  which  had  been 
raised  to  these  appeals  was  that  they  were  appeals 
for  costs  only,  and  his  Lordship  considered  the  rule 
of  this  court  which  prohibited  such  appeals  to  be  a 
very  wholesome  rule.   But  these  appeals  were  really 
not  for  costs  only,  for  in  both  suits  a  perpetual 
injunction  had  been  granted  at  the  hearing,  and  in 
the  first  suit  the  defendant's  appeal  motion  from 
the  interlocutory  injunction  was  ordered  to  stand 
over  till  after  the  hearing  of  the  cause.    In  the  suit 
of  InchlKxld  V.  Bobinsonj  even  the  allegations  of  the 
bill  which  referred  to  the  circus  wMch  had  been 
placed  upon  the  same  ground  in  the  previous  year 
only  stated  that  a  nuisance  had  been  caused  by  the 
collection  of  crowds  of  disorderly  persons ;  it  was 
not  alleged  that  there  was  a  nuisance  from  inces- 
sant drumming  or  other  noise.    Nor  did  the  matter 
rest  there,  for  with  the  exception  of  one  ambiguous 
paragraph  in  the  plaintiff's  own  affidavit,  there  was 
no  evidence  |it  all,  as  to  belief  or  otherwise,  that 
the  defendant's  circui  would  be  conducted  with 
incessant  drumming,  or  noise  or  any  thing  of  the 
kind.    Therefore  in  the  first  suit  the  question  was 
narrowed  to  the  question  of  the  collection  of  crowds, 
and  whether  the  evidence  as  to  that  was  enough  to 
induce  this  court  to  interfere.    There  could  be  no 
doubt  that  a  crowd  might  be  a  nuisaoce.    But  the 
court  must  have  regard  to  all  the  circumstances  of 
the  case,  and  the  position  of  l^e  parties.     The 
plaintiff  was  not  disentitled  to  relief  because  he  was 
only  a  tenant  from  year  to  year,  though  no  doubt 
that  was  a  circumstance  to  be  taken  into  consider- 
ation in  determining  the  amount  of  nuisance.    So 
also  must  the  fact  that  the  performances  of  the 
circus  were  only  intended  to  last  for  eight  weeks, 
though  that  would  make  the  court  very  strict  in 
looking  at  the  evidence.  In  the  esse  of  Aex  v.  Moore 
(ubi  sup.),  which  had  been  much  relied  upon  to  show 
that  the  assembling  of  noisy  crowds  was  a  nuisance  at 
law,  the  crowds  which  were  complained  of  collected 
outside  an   inclosure  where  persons  were  shooting 
at  pigeons,  and  the  crowds  outside  were  assembled 
fur  the  purpose  of  shooting  at  the  stray  pigeons 
which  escaped.    The  performance  which  collected 
the  crowds  there  was  carried  on  in  the  open  air, 
whereas  in  the  present  case  the  performances  were 
inside  a  building,  and  were  more  like  the  perform- 
ances of  a  theatre.    There  was  very  little  analogy 
between  that  case  and  the  present,  where  the  crowds 
complained  of  were  of  persons  going  to  and  from 
the  performances  in  the  circus.    In  the  case  of 
WcJker  v.  Brewster,  the  performance  which  caused 
the  crowds  to  assemble  was  an  open-air  entertain- 
ment, consisting  partly  of  an  exhibition  of  fireworks, 
which  could  be   as  well  seen    from    outside    the 
grounds  in  which  they  were  let  off  as  from  inside ; 
and  there  the  person  who  gave  the  entertainment 
was  held  respoosible  for  the  nuisance  caused  by  the 
assembling  of  crowds.    There  was  nothing  in  the 
evidence  in  the  present  case  showing  anything  like 
the  collection  of  crowds  in  front  of  the  plaintiff's 
house  in  such  a  wav  as  to  block  up  the  access  to  it, 
and  there  was  really  nothing  to  induce  the  court 
to  interfere^  especially  in  a  case  of  merely  pro- 


spective injury.  The  rule  applicable  to  a  case  <rf 
that  kind  was  well  stated  in  Mr.  Kerr's  useful  work 
on  Injunctions,  at  p.  387,  and  the  evidence  in  this 
suit  entirely  failed  to  bring  the  case  within  the  rule 
there  hiid  down.  The  suit  therefore  failed,  and  the 
bill  must  be  dismissed  as  against  the  defendant 
Robinson. 

The  suit  of  InMald  v.  Barrington,  stood  in  quite 
a  different  position.  The  bill  alleged  that  the  noise 
of  the  circus  caused  an  intolerable  nuisance. 
When  the  appeal  from  the  interlocutory  injunc- 
tion was  before  Lord  Cairns,  he  came  (in  his 
Lordship's  opinion)  to  a  perfectly  correct  con- 
clusion upon  the  evidence  then  before  him.  But 
how  did  the  evidence  stand  now?  First,  there 
was  the  evidence  of  the  plaintiff  himself,  who  said 
that  he  could  hear  the  noise  to  such  an  extent  as  to 
destroy  the  ordinary  peace  and  quiet  of  his  dwelling- 
house.  In  this  statement  he  was  supported  by  a 
multitude  of  witnesses,  and  their  testimony,  if  un- 
contradicted, brought  the  case  entirely  within  the 
authorities,  and  amply  justified  the  interference  of 
this  court. 

Now,  besides  the  plaintiff  and  his  wife  there 
were  seven  witnesses,  who  were  entirely  uncon- 
tradicted. Did  then  the  fact  that  the  circus  was 
intended  to  last  for  eight  weeks  only  render  it 
improper  for  the  court  to  interfere  ?  His  Lordship 
thought  that  it  did  not.  This  appeal,  therefore, 
failed,  and  must  be  dismissed.  As,  however,  the 
parties  had  wisely  agreed  not  to  insist  on  having 
the  costs  in  both  suits  taxed,  and  then  set-off  the 
one  against  the  other,  the  bUl  in  the  first  suit  would 
be  dismissed,  and  the  injunction  in  the  second  suit 
made  perpetual,  but  there  would  be  no  costs  on 
eitiier  side,  either  in  this  court  or  in  the  coort 
below. 

Lord  Justice  Giffabd  said  that  the  defendant 
had  a  clear  right  to  appeal  from  the  orders  for  an 
injunction,  and  therefore  the  appeals  were  not 
simply  for  costi.  But  it  was  argued  that  before  any 
injunction  was  granted  the  court  ought  to  direct  an 
issue  to  be  tried  to  establish  the  fact  whether  thm 
was  a  nuisance.  His  Lordship  had  no  hesitation  in 
saying  that,  whatever  might  have  been  the  case 
before  Sir  J.  Bolt's  Act  was  passed,  it  was  now  the 
duty  of  this  court  to  determine  for  itself  the  ques- 
tion of  nuisance.  It  was  the  duty  of  the  court  to 
see  whether  the  evidence  was  satisfactory  to  its  own 
mind,  and  only  to  direct  an  issue  to  be  tried  if  the 
evidence  was  not  satisfactory  to  itself,  and  when  it 
was  satisfied  that  the  verdict  of  a  jury  was  essential 
to  the  ends  of  justice.  His  Lordship  was  clearly 
of  opinion  that  in  neither  of  the  present  suits  was 
the  verdict  of  a  jury  necessary.  In  the  present  suit, 
neither  the  allegations  of  the  bill  nor  the  evidence 
were  such  as  to  justify  the  interference  of  the  court. 
The  allegations  amounted  to  this,  that  the  erection 
of  a  circus  must  necessarily  produce  a  nuisance  by 
the  collection  of  disorderly  crowds.  The  evidence 
was  very  unsatisfactory,  and  if  on  such  allegations, 
and  on  such  evidence,  the  injunction  could  be  sus- 
tained, you  must  stop  any  exhibition  whatever  near 
any  dwelling-house.  In  the  second  suit,  there  was 
a  very  different  state  of  circumstances.  The  bill 
contained  allegations  as  to  the  nuisance  caused  by 
the  noise  of  the  performances,  and  though  the 
plaintiff  was  only  a  yearly  tenant,  and  the  per- 
formances were  intended  to  last  for  eight  weeks 
only,  yet  the  evidence  as  it  stood  at  the  hearing 
made  it  clear  that  every  night  of  that  period  of  eight 
weeks  there  would  bevery  plainly  heard  inevery|room 
in  the  plaintiff's  house  all  the  noises  accompanying 
the  performances  of  a  circus.  That,  in  his  Lordship's 
opinion,  was  plainly  a  nuisance  which  would  inter* 
fere  with  the  ordinary  comfort  of  human  existence. 
The  bill  in  the  first  suit  must  be  dismissed,  and  a 
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perpetual  injanction  granted  in  the  second  suit,  but 
there  would  be  no  costs  on  either  side. 

Solicitors  for  the  plaintiff,  Biachoff,  Bompas  and 
Biadioff, 

Solicitors  for  the  defendant,  G.S,  and  H,  Brandon. 


OOXntT   OF   EXCHEQX7EB. 

R«port«d  by  H.  Lbioh  and  E.  Lumlxt,  Eaqn.,  Barruten- 

at-Law. 

7^iirj<%,  Jan.  28,  1869. 

Bond  (app.)  v.  JjlCkson  (resp.). 

Revenue — Customs  Act— Offences  against— Penodties— 
Power  of  magistrate  to  mitigate  penalties— tustoms 
ConsoUdation  Act  1853  (16  ^  17  Vict.  c.  107)  sects, 
236,  263,  280,  and  261— Supplemental  Customs  Act 
1855(18  S-19  Vict.  c.  96)  sects.  26,  2B— Person 
detained  for  being  found  on  board  a  ship  with  contra- 
band on  hoard. 

The  power  of  mitigating  the  pencdty  imposed  upon  an 
offender  against  the  Customs  Acts,  given  to  the  magis- 
trate by  sects.  268  and  280  of  the  Customs  Consolida- 
tion Act  1853  (16  S"  17  Vict.  c.  107),  does  not  apply 
to  the  case  of  a  person  who  "  has  been  detained,'*  and 
taken  before  a  magistrate,  under  sect.  28  of  the  Sup- 
plemental Customs  Act  1853  (18^19  Vict.  c.  96),  for 
"  haying  been  found  or  discovered  to  have  been  on  board 
a  ship,  ffc,  havina  contraband  goods  on  board  ;**  and  m 
such  case,  upon  the  confession  of  the  offender,  or  proof 
upon^  oath  of  the  offence,  the  magistrate  is  bound  to 
convict  him  in  the  fuU  penalty  of  lOOi  imposed  bv 
sect.  28,  and  the  offender  must  thereupon  immediately 
pay  the  same  "  without  any  mitigation"  (sect.  281  of 
the  Customs  Act  1853)^  or  be  committed  to  gaol  in 
default. 

^  This  was  a  case  stated  under  the  statute  (20  &  21 
Vict,  c  43)  for  the  purpose  of  obtaining  the  opinion 
of  the  court  as  follows :— 

At  the  Thames  Police  Court,  at  Stepney,  in  the 
county  of  MiddJesex,  before  me  the  undersigned 
John  Paget,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  said  Thames 
Police  Court,  Jonathan  Gill  Jackson  (hereinafter 
called  the  respondent)  was  brought  before  me  in 
custody,  haying  been  detained  for  the  offence 
hereinafter  mentioned,  and  information  was  then 
and  there  exhibited  before  me,  by  direction  of  the 
Commissioners  of  Her  Majesty's  Customs,  by 
James  Bond  (hereinafter  called  the  appellant), 
against  the  said  respondent  in  the  words  and 
figures  following : — 

"  Metropolitan  Police  District,  Stepney  to  Wit. 

^'  Be  it  remembered  that  James  Bond,  an  officer  of 
customs,  under  the  direction  of  the  Commissioners 
of  Customs,  informs  me,  John  Paget,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the  metro- 
polis, sitting  at  the  Thames  Police  Court,  at 
Stepney,  within  the  Metropolitan  Police  District, 

"That  Jonathan  Gill  Jackson,  on  the  2nd  Nov. 
inst.,  was  found  or  discovered  to  have  been  on 
board  a  ship  or  boat,  within  a  port,  bay,  harbour, 
liver,  or  creek,  of  the  United  Kingdom,  contrary  to 
sect.  28  of  the  Supplemental  Customs  Consolidation 
Act  1855,  whereby  the  said  Jonathan  Gill  Jackson 
has  forfeited  the  sum  of  100/. 

**  (Signed)  James  Bond. 

**  Exhibited  to  and  before  me,  the  2nd  Nov.  1868 

"  (Signed)  John  Paget." 

And  upon  the  said  information  being  read,  the 
respondent  pleaded  guilty  thereto,  and  was  con- 
victed by  me  of  the  said  offence ;  and  I  did  adjudge 
that  the  said  respondent  should  forfeit  and  pay 
for  his  said  offence  the  sum  of  lOL,  which  sum 
the  said  respondent  then  and  there  paid  into  the 


hands  of  me,  the  said  justice,  for  the  use  of  Her 
Majesty. 

And  whereas  the  appellant,  being  dissatisfied 
with  my  determination,  upon  the  hearing  of  the 
said  information,  as  being  erroneous)  in  point  of 
law,  in  this,  to  wit,  that  I  had  no  power  by  law  to 
mitigate  the  said  penalty,  and  that  I  ought  to 
have  adjudged  that  the  said  respondent  should 
forfeit  and  pay  the  sum  of  100/.,  and  hath,  pursuant 
to  sect.  2  of  the  statute  (20  &  21  Vict.  c.  43), 
applied  to  me  in  writing,  within  three  days  after 
the  said  determination,  to  state  and  sign  a  case, 
setting  forth  the  facts  and  the  grounds  of  such 
my  determination  as  aforesaid,  for  the  opinion  of 
Her  Majesty's  Court  of  Exchequer  at  Westminster. 

Now,  therefore,  I,  the  said  John  Paget,  as  such 
magistrate  as  aforesaid,  in  compliance  with  the  said 
application  of  the  said  appellant,  and  the  provisions 
of  the  statute  aforesaid,  do  hereby  state  and  sign 
this  case,  and  I  do  set  forth  the  facts  as  herein- 
before stated,  and  I  do  state  the  grounds  for  my 
determination  as  follows,  that  is  to  say, 

The  Supplemental  Customs  Consolidation  Act 
1855,  provides  that  the  said  28th  section  of  that 
Act.  in  the  said  information  referred  to,  shall  be 
taken  to  be  incorporated  in  and  form  part  of  the 
Customs  Consolidation  Act  1853,  and  shall  be  read 
in  lieu  of  the  236th  section  of  the  last  mentioned 
Act.  The  268rd  section  of  the  latter  Act  provides, 
amongst  other  things,  that  in  proce<?dings  by  infor- 
mation before  a  justice  or  justices,  such  justice  or 
justices  should  have  jurisdiction  to  the  extent  of 
100/.  with  power  to  enforce  or  mitigate  any  penalty 
sought  to  be  recovered ;  and  I,  having  considered 
the  said  case,  was  of  opinion  that  the  sum  of  lOL 
was  an  adequate  and  fit  penalty  for  the  offence  of 
which  the  said  resi)ondent  was  so  convicted  as 
aforesaid,  and  did  mitigate  the  said  penalty  accord- 
ingly. 

The  question  of  law  arising  on  the  above  state- 
ment, and  upon  which  the  opinion  of  the  court  is 
asked,  is,  therefore,  as  follows : 

Whether,  in  the  case  <Jt  such  correction  as  afore- 
said, I,  as  such  magistrate,  had  or  had  not  power  so 
to  mitigate  the  said  penalty  of  lOOL  sought  to  be 
recovered  as  aforesaid. 

(Signed)  John  Paget. 

The  Attorney- General  (Sir  R.  P.  Collier,  Q.C.), 
with  whom  were  the  Solicitor- General  (Sir  J.  D. 
Coleridge,  Q.C.),  Locke^  Q.C.,  and  Beasley,  appeared 
to  support  the  appeal  on  behalf  of  the  Crown. — The 
respondent  was  convicted  of  the  offence  in  question, 
namely,  of  having  been  found  on  board  a  vessel 
with  contraband  goods  on  board  under  sect.  28  of 
the  Supplemental  Customs  Consolidation  Act  1855 
(18  &  19  Vict  c.  96),  which  section  is  substituted  for 
sect.  236  of  the  former  Act  of  1855.  The  last  three 
lines  of  that  section  (28)  are  the  material  parts, 
namely,  that  the  party  so  found  "  shall  forfeit  the 
sum  of  100/.,  and  shall  be  detained  and  taken  before  any 
justice,  to  be  dealt  with  as  thereinafter  directed."  The 
material  point  is  that  the  respondent  was  a  person 
**  liable  to  be  detained,"  and  that  he  was  in  fact  so 
"detained.**  By  sect.  281  of  the  previous  Act,  the 
Customs  Consolidation  Act  1853  (16  &  17  Vict, 
c.  107)  any  justice  before  whom  any  person  "  liable 
to  be  detained,  and  who  shall  have  been  detained," 
which  is  the  case  here,  shall  be  brought,  may,  either 
upon  the  party's  confession,  or  upon  proof  of  the 
offence  upon  oath,  convict  such  person  of  the  offence, 
whereupon  the  latter  shall,  immediately  thereupon, 
"  pay,  loiihout  any  mitigation^"  the  penalty  imposed 
for  the  offence,  or  in  default  be  committed  to  gaol 
for  six  months.  The  respondent  here  being  a  person 
"liable  to  be  detained,"  and  "having  been  detained" 
under  sect.  281  of  the  Customs  Act  of  1853,  was 
under  sect.  28  of  the  later  Act  of  1855  liable  to  for- 
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feit  the  penalty  of  100/.,  without  any  power  in  the 
magistrate  to  mitigate  the  amount.  The  learned 
magistrate  here,  it  seems,  relied  on  sect.  2G3  of  the 
Act  of  1853,  as  giving  him  a  power  of  mitigation, 
but  that  section  applied  only  to  a  case  where  ^oocb 
have  been  seized,  and  not  to  a  case  like  the  present, 
where  a  person  has  been  detained  under  sect.  281,  in 
which  case  the  penalty  imposed  is  imposed  by 
sect.  28  of  the  later  statute  of  1 855,  '*  without  any 
mitigation ;"  and  if  it  be  not  paid  the  party  must, 
under  the  same  section,  be  sent  to  prison.  No  doubt 
by  sect.  243  of  the  Act  of  1853  the  commissioners 
have  the  power  of  mitigating  the  penalty  or  remitting 
the  punishment  of  imprisonment,  but  the  magis- 
trate in  this  case  had  no  such  power.  No  doubt, 
too,  by  sect.  280  of  the  Act  of  1853,  the  magistrate 
has  power,  in  the  cases  to  which  that  section  applies, 
to  mitigate  the  penalty  for  a  first  offence  to  a 
minmuin  of  one-fourth  of  the  penalty  incurred  ;  but 
that  section  is  not  applicable  here,  and,  moreover, 
if  it  were,  the  mitigated  penalty  of  10/.  does  not 
amount  to  one-fourth  of  100/1  The  previous  section, 
278,  shows  what  is  meant  by  the  words  *■'•  as  afore- 
said "  in  sect.  280.  [Channgll,  B. — I  should  think 
that  the  words  '*as  aforesaid,"  in  sect.  280,  refer 
rather  to  the  277th  section  than  to  the  27dth.j  That 
is  probably  so ;  but  sect.  281,  it  is  conteuded,  sets 
all  doubt  in  the  matter  at  rest.  The  learned  magis- 
trate here  seems  to  have  considered  that  he  had 
power,  under  either  sect.  263  or  sect.  280  of  the  Act, 
of  1853  (16  &  17  Vict.  c.  107),  to  mitigate  the 
penalty  of  100/.  to  10/.;  but  it  is  conteuded,  on  the 
part  of  the  Crown,  that  he  had  no  power  of  miti- 
gation at  all  under  either  of  those  sections  in  the 
present  case,  and  that  even  if  he  had  a  power  under 
sect.  280  (which  is  denied),  that  it  extended  only  to 
reducing  the  penalty  to  one-fourth  of  the  original 
amount  of  100/. 

No  one  appeared  on  the  part  of  the  respondent 
to  support  the  magistrate's  decision. 

Kbllt,  C.  B. — I  apprehend  that  we  must  deliver 
our  judgment  in  this  case  lor  the  appellant.  The 
penalty,  we  must  take  it  for  granted,  has  been  miti- 
gated here  under  the  power  contained,  or  supposed 
to  be  contained,  in  the  263rd  section  of  the  Customs 
Consolidation  Act  1853  (16  &  17  Vict.  c.  107).  I 
asked  the  learned  Attorney-General,  in  the  course  of 
the  argument,  whether  there  was  any  other  clause 
ill  either  of  the  Acts,  containing  or  comprising  the 
power  of  mitigation,  or  of  substitution  of  a  less  for 
a  greater  penalty,  than  those  which  have  been 
referred  to  in  the  special  case  and  in  the  argument 
at  bar,  and  the  answer  given  to  me  by  the  Attorney- 
Creneral  was  that  there  is  none.  We  must  take  it 
for  granted,  therefore,  that  there  is  none,  and  I 
presume  that  such  is  the  case.  If,  therefore,  we 
look  at  the  263rd  section,  under  which  we  are  to 
presume  that  the  learned  magistrate  has  reduced 
the  amount  of  the  penalty  in  this  case,  we  find  that 
it  is  confined  entirely  to  cases  in  which  goods 
shall  have  been  seized  in  the  United  Kingdom,  and 
vith  regard  to  which  the  amount  of  duty  or  penalty 
claimed  by  the  Crown  shall  not  exceed  the  sum 
of  100/.  In  the  case  of  goods  seized,  where  penal- 
ties are  sought  to  be  enforced  before  the  magis- 
trateH  under  this  section,  the  magistrate  has  power 
to  mitigate  or  to  reduce  the  penalty,  or  rather  to 
substitute  the  penalty  about  to  be  imposed  for  a 
greater  sum.  But  that  is  confined  to  the  cane  of 
goods  seized.  Now  in  the  case  at  present  before 
the  court  there  has  been  no  seizure  of  gooils  at  all. 
The  present  is  an  offence  of  a  totally  different 
character,  and  as  to  which  we  find  no  provision 
in  any  of  the  Acts  relating  lo  the  CustouLs  enabling 
the  magistrate  to  mitigate  the  penalty.  Under 
the^e  circumstances,  the  learned  magistrate  has,  I 


think,  fallen  into  a  mistake,  and  we  must  therefore 
give  effect  to  the  appeal,  the  result  of  which,  I 
suppose,  will  be  that  the  sentence  imposing  the 
full  penalty  of  100/.  on  the  respondent  must  be 
entered  or  taken  to  have  been  passed  by  the 
magistrate. 

Chanvell,  B.— 1  think  that  this  is  a  very  dear 
case.  The  magistrate  has  done  wrong  if  he  sup- 
posed that  he  had  any  power  to  mitigate  the  penalty 
in  the  present  case.  I  agree  with  the  Attorney - 
General  that  the  statutes  taken  together  refer  to 
different  classes  of  offence,  the  one  the  greater  the 
other  the  less,  and  in  the  former  of  which  there  is  a 
power  of  detention.  The  magistrate  evidently  pro- 
ceeded under  the  263rd  section ;  and  our  attention 
has  been  drawn  to  some  other  sections  which  might 
be  supposed  to  throw  light  upon  the  subject.  I  do 
not  think  that  we  have  any  right  to  interfere  with 
them  at  all.  Our  judgment,  therefore,  will  be  for 
the  appellant. 

PiGOTT,  B.— I  am  entirely  of  the  same  opinion 
The  proviso  of  the  263rd  section  of  the  Customs 
Act  of  1853  must  be  read  as  if  the  words  "  where 
any  goods  shall  have  been  seized  "  give  a  clue  to  all 
that  follows.  This  is  not  a  case  where  goods  have 
been  seized,  and  therefore  there  is  no  power  to  miti- 
gate the  penalty  under  that  section;  and  I  think 
that  my  brother  Channell  has  given  the  true  read- 
ing to  the  280th  section  of  the  same  statute  as 
applying  to  "justices  as  aforesaid,"  and  not  to 
**  penalties  as  aforesaid." 

Cleabbt,  B. — I  concur  entirely  in  the  opinions 
that  have  been  expressed  by  my  Lord  and  my 
brothers  Channell  and  Pigott ;  and  1  will  only  add 
that,  as  regards  the  263rd  section  in  those  cas^s 
where  it  does  apply  and  the  magistrate  has  the 
power  of  mitigating  the  penalty,  the  Commissioners  of 
Customs  have  the  power  of  preventing  his  doing  so  by 
directing  that  the  case  shall  proceed  in  the  Superior 
Courts.  The  effect  of  the  concluding  part  of  the 
proviso  is  to  take  the  case,  at  the  will  of  the  Com- 
missioners, out  of  the  jurisdiction  of  the  magistrate 
who  has  power  to  mitigate  the  penalty. 

Judgment  for  the  tmpeUant.     The  fuU  penalttf  of 
100/.  to  be  infiicied. 

Attorney  for  the  appellant, ./.  F.  ffamel,  Solicttor 
to  the  Customs,  Custom  House,  Lower  Thames- 
street,  E.C. 


GOUAT  OF  aTJBEN'S  BENCH. 

Reported  by  T.  W.  Baundbbb  and  J.  Sbobxt,  Baqs. 
Bani8ton<«t-I«aw. 


Tkursdmf,  April  15,  1869. 
£x  parte  Richard  ToMLiUflON. 

Conviction  —  Certiorari  to  remove  —  Recognisance'^ 
Absence  of  the  defendant — Enhrgement  of  the  return 
to  the  certiorari. 

R.  T.  having  been  convicted  of  an  offence  under  the 
Customs  Act,  he  paid  the  penalty  anacostSj  and  there- 
upon  applied  for  a  rule  for  a  certiorari  to  remove  the 
conviction  into  this  court  to  be  quashed,  ushich  mk 
upon  the  arguvienl  laas  made  absolute,  and  the  certiorari 
issued;  but  li  T,  having  been  necessitated  to  go  to 
sea  upon  a  voyage  which  will  detain  him  from  England 
for  the  reinainder  of  the  year,  was  th&rtby  unable  to 
enter  into  the  recognisance  required  by  the  &  Geo.  2, 
c.  19,  s.  2,  and  so  the  certiorari  remained  unretumed. 
Under  tlte  circumstances  the  court,  whilst  it  could  not 
order  a  6utii  e/mal  to  the  recognisance  to  be  paid  into 
court  as  a  substitute,  direct^  the  return  to  the  cer- 
tiorari lO  ie  uilargeu  j\jr  u  iiodvunoidh. 
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In  this  case  Mr.  TomlinsoD,  who  is  the  captain 
of  a  merchant  ship,  was  convicted  at  Swansea  upon 
an  information  at  the  instance  of  the  Customs  for 
smuggling  cigars,  and  thereupon  he  paid  the  penalty 
of  25/.  and  costs.  He  applied,  howeyer,  to  tlus 
court  for  a  rule  for  a  certiorari  to  bring  up  the  con- 
Tiction  in  order  that  it  might  be  quashed,  the 
ground  of  objection  being  that  the  information 
having  been  heard  before  two  justices,  one  of  them, 
the  chairman,  expressed  an  opinion  that  the  evi- 
dence was  not  sufficient  to  convict,  and  that  the 
information  should  be  dismissed,  whilst  tlie  other 
justice  held  that  it  was  sufficient;  and  being  in- 
formed by  his  clerk  that  one  justice  alone  could 
convict,  he  convicted  accordingly.  Upon  the  argu- 
ment, the  rule  for  the  certiorari  was  made  absolute, 
and  the  writ  went  to  the  justices.  Since  the  con- 
viction the  defendant  had  been  necessitated  to  go  to 
sea  upon  a  voyage  which  will  detain  him  from 
England  for  the  remainder  of  the  year,  and  as  it  is 
neceasary  under  the  6  Geo.  2,  c.  19,  s.  2,  that  before 
the  certiorari  is  returned  the  defendant  should  enter 
into  a  recognisance  to  the  amount  of  50/.,  con- 
ditioned to  prosecute  the  said  certiorari,  the  justices 
below  had  abstained  from  making  any  return. 

CoOins  now  moved  that  the  return  to  the  certiorari 
should  be  enlarged  until  Easter  Term  1870,  or  that 
in  lien  of  the  recognisance,  the  sum  of  60L  should 
be  deposited  in  court. 

Bes/ty,  who  appeared  on  behalf  of  the  Customs, 
objected  on  the  ground  that  the  public  service  would 
be  prejudiced  by  the  delay. 

CoUins.— The  penalty  having  been  paid,  together 
with  the  costs,  there  can  be  no  prejudice  to  the 
public.  [CocKBUBN,  C.  J.— I  do  not  see  what  power 
we  have  to  dispense  with  the  recognisance ;  have  we 
any  right  to  substitute  a  sum  of  money  to  be  paid 
into  court  for  it?]  The  rule  might  be  enlarged 
unless  the  justices  consent  to  the  deposit. 

CoGKBCRN,  C.  J. — We  cannot  impose  any  terms 
upon  the  justices ;  the  statute  directs  that  a  recog- 
nisance shall  be  entered  into,  and  we  have  no  power 
to  substitute  a  payment  into  court  in  lieu.  In  such 
a  case,  however,  the  court  will  do  all  it  can  to 
assist,  and  the  return  to  the  certiorari  may  be 
enlarged  until  the  return  of  the  defendant.  Let  it 
therefore  stand  enlarged  until  Easter  Term  next 
year. 

Retttm  enlarged  to  Easter  Term  1870. 


Wednesday,  April  2S,  1869. 

Bkg.  9.  PvvK  AMD  OTHBRS  (Justiccs  of  Devooport). 

Appeal — Costs — To  whom  payable — Order  bad  in  part 
— 12^-13  Vict.c45jS.6i  11  ^  12  Fic^.c. 43,5.  27. 

Upon  an  appeal  against  a  refusal  of  justices  at  petty 
sessions  to  grant  an  alehouse  licence,  the  quarter 
sessions  reversed  such  refusal,  and  ordered  the  licence 
to  be  granted,  and  the  quarter  sessions  Jurther  ordered 
thejustices  to  pay  the  appellant  on  demand  35/.  I9«.  lOdl 
for  his  costs: 

Held,  that  that  part  of  the  order  awarding  costs  was 
bad,  inasmuch  as  it  did  not  follow  the  directions 
as  to  the  payment  of  costs  contained  in  <A«  12  ^'  1 3 
Vict,  c.  45,  J.  5,  and  Me  11  ^  12  Vict,  c.  43,  *.  27, 
which  require  the  costs  in  the  first  instance  to  be  paid 
to  the  clerk  of  the  peace. 

This  was  a  rule  calling  upon  the  justices  of 
Devonshire  to  show  cause  why  so  much  of  an  order 
made  by  them  on  the  30th  June  1868,  upon  an 
appeal  by  Daniel  Harrington  against  a  judgment 
of  the  defendants  as  orders  the  said  defendants  to 
pay  to    the   prosecutor   on   demand  the  sum  of 


35/1  19j.  10<£,  for  and  towards  his  costs  and  charges 

in  that  behalf  sustained,  and  orders  the  treasurer 

of  the  said  borough  of  Devonport  to  pay  to  the  said 

defendants  the  sum  of  35/.  19s,  lOd.,  being  in  their 

opinion  sufficient  to  indemnify  them  from  all  costs 

and  charges  whatsoever  to  which  they  may  have 

been  put  in  that  behalf,  should  not  be  quashed. 

The  order  in  question  was  made  at  the  quarter 

sessions  for  the  county  of  Devon,  held  on  the  30th 

June  1868,  and  was  as  follows : 

Upon  an  appeal  to  this  ooort  by  Daniel  Harrington,  of 
No.  7,  Princem-street,  in  the  i^ariah  ot  Stoke  Damerel,  in 
the  borough  of  Devonport,  in  this  county,  against  the 
judgment  of  William  Peek,  Esq.,  Mi^jor  John  William 
Waltera  finder,  Ac.,  five  of  Her  Majesty 's  juaticea  of  the 
peace  for  the  said  borough,  assembled  at  a  tpedal  aeniona 
of  the  jiiaticea  of  the  said  borough  on  the  27th  Muy  last, 
whereby  they  refused  to  grant  a  hoenoe  to  the  aaid  Daniel 
Harrington  to  keep  an  inn,  alehouae,  and  Tictualllng  hooae 
in  his  dwelling-houae  and  premiaea.  No.  7^  Prinoeaa-atreet 
aforesaid,  to  aell  exdaeable  liquors  by  retail  therein.  Thia 
court,  upon  due  proof  of  notice  of  appeal  having  been 
given,  and  of  the  recogniaance  required  dj  law  having  been 
entered  into  by  the  aaid  Daniel  Harrington;  and  upon 
hearing  counsel  and  witnesaea  on  hia  behalf,  and  no  peraon 
appealing  in  aupport  of  the  judgment  of  the  aaid  juatioea, 
doth  reverae  the  aaid  judgment,  and  doth  order  that  the 
aaid  licence  be  granted  by  thia  court.  And  thia  court  doth 
further  order  that  the  aaid  William  Pedk,  Ac,  the  aaid 
juatioea,  do  ray  to  the  aaid  Daniel  Harrington,  on  demand| 
the  aum  of  351. 19«.  lOd.,  for  and  towaroa  hia  costs  and 
charges  in  hia  behalf  auatained.  And  this  court  doth  lastly 
order  the  treaaurer  of  the  aaid  borough  of  Devonport  to 
pay  to  the  aaid  juaticea  the  sum  of  351.  Idt.  lOd.  beiiur,  in 
the  opinion  of  thia  court,  aufficient  to  indenmify  them  m>m 
all  ooata  and  chargea  whatsoovnr  to  wMch  they  may  have 
been  put  in  thia  behalf. 

By  section  5  of  the  12  &  13  Vict  c.  45,  it  is 
enacted, 

That  upon  any  appeal  to  any  court  of  general  or  quarter 
aeaaiona  of  thepeaoe,  the  court  before  whom  the  aame  ahall 
be  brought,  may,  if  it  think  fit,  order  and  direct  the  party 
or  partiea  againat  whom  the  aame  ahall  be  decided  to  pay 
to  the  other  party  or  ^jartiea  such  costs  aud  chargeK  as  nuiy 
to  such  court  appear  juat  and  reaaonable,  auch  coata  to  be 
recoverable  in  the  manner  provided  for  the  recovery  of  coats 
upon  an  apx>eal  against  an  order  or  conviction  by  an 
Act  passed  m  the  twelfth  year  of  Her  Majeaty'a  reign,  in- 
tituled, "An  Act  to  facilitate  the  Performance  of  the 
Duties  of  Justices  of  the  Peace  out  of  Seaaiona  vrithin  Eiur- 
land  and  Walea  with  respect  to  Summazy  Convictiona  and 
Orders." 

By  the  11  &  12  Vict,  c  43,  s.  27,  it  is  enacted : 

That  after  an  appeal  against  any  such  conviction  or  order 
aa  ^foreaaid  ahall  be  decided,  if  the  aame  ahall  be  decided  in 
favour  of  the  respondenta,  the  justice  or  juaticea  who  made 
auch  conviction  or  order,  or  any  other  juatice  of  the  peace 
of  the  aame  county,  riding,  diviaion,  libevty,  city,  borough, 
or  place  moj  iaaue  auch  warrant  of  diatreaa  or  oommitmeni 
aa  aforeaaid  for  execution  of  the  aame,  aa  if  no  auch  appeal 
had  been  brought;  and  if  upon  auch  appeal  the  court  of 
quarter  aeasions  shall  order  either  pftrty  to  pajr  coats,  auch 
order  ahall  direct  auch  coata  to  be  paid  to  the  clerk  of  the 
peace  of  auch  court  to  be  bv  him  paid  over  to  the  parlnr 
entitled  to  the  aame,  and  ahaU  atato  within  what  time  auca 
coata  shall  be  paid :  and  if  the  aune  ahall  not  be  paid  within 
the  time  ao  limited,  and  the  par^  ordered  to  pay  the  aame 
ahall  not  be  bound  oy  any  recoguuanoe  oondiuoned  to  pay 
auch  coata,  auch  clerk  of  the  peace,  or  hia  deputy,  upon 
application  of  the  party  entitled  to  auch  coata,  or  of  any 
person  on  hia  behalf,  and  on  payment  of  a  fee  €«  la.,  ahall 
grant  to  the  party  ao  wplying  a  oertiflcato  (S)  that  anoh 
coata  have  not  been  paid,  ic. 

Mellish,  Q.  U.  appeared  in  support  of  the  order  of 
sessions.  The  facts  stated  show  that  the  costs  were 
ordered  to  be  paid  to  the  appellant  in  person,  and 
not  through  the  clerk  of  the  peace.  No  doubt  in 
Gay  V.  Matthews,  4  B.  &  S.  425,  where  the  order  was 
made  for  costs  to  be  paid  in  the  first  instance  to  the 
clerk  of  the  peace,  to  be  paid  by  him  over  to  the  party 
entitled  to  the  same,  it  was  discussed  whether  or 
not  this  mode  of  ordering  the  costs  was  correct ;  and 
there  Cockburn,  C.  J.  says,  ^'The  only  question 
that  really  requires  the  expresaion  of  the  court  is, 
whether  the  forn)  of  the  order  of  the  quarter  sessions 
for  payment  of  costs  is  valid  ?  I  think  that  it  is." 
After  that  decision  1  cannot  contend  that  this  order 
aa  regards  the  payment  of  costs  is  good.  I  must 
submit  therefore  to  that  part  of  the  order  being 
quashed. 
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Kingdorif  Q.  C.,  in  support  of  the  rule,  was  not 
called  upon. 

By  the  Court — 

Order  of  sessions  to  be  quashed  so  Jar  alone  as  orders 
the  payment  of  costs. 


JT7DGES'  GHAMBEBS. 

Reported  by  F.  O.  Gbuhp,  Esq.,  BarriBter-at-Law. 

THE  OLDHAM  PETITION. 

Saturday,  April  10,  1869. 

Scrutiny — Application  after  trial— Classes  rejected-- 

Costs. 

At  the  trial  of  the  petition  the  petitioners,  Jinding  that 
the  respoiuients  had  a  class  of  objections  which  peti- 
turners  had  thought  it  undesirable  to  bring  forward, 
applied  to  add  a  list  of  particulars.  An  order  to  that 
effect  was  accordingly  made  by  the  judge  : 

Held,  that  the  petitioners  having  failed^  must  pay  the 
costs  in  respect  of  that  ctass. 

Two  classes  of  petitioners^  objections,  allowed  by 
judge's  order,  were  refected,  improperly  as  they 
alleged,  by  the  judae  at  the  trial.  Had  it  been 
known  thit  these  aasses  would  have  been  rejected, 
the  petitioners  stated  that  they  should  not  have 
protracted  the  inquiry  to  such  length.  The  peti- 
tioners also  proved  at  the  trial  two  cases  of  mild 
bribery  and  two  cases  of  intimidation  by  an  unautho- 
rised person.  But  the  fudge  being  of  opinion  that  the 
petitioners  would,  in  the  event  named,  have  prosecuted 
the  inquiry  as  far  as  they  could,  and  that  the  respon- 
dents, not  having  exhausted  their  objections,  might  have 
recriminated  and  proved  bribery  and  intimidation  at 
the  tried  : 

Held,  that  the  order  that  the  costs  should  foGow  the 
event  amid  not  be  varied. 

This  was  a  summons  in  the  matter  of  the  Oldham 
scrutiny,  concluded  on  the  23rd  ult.  It  ran  as 
follows : 

"Let  the  said  respondents,  their  attorney,  or 
agent,  attend  me  at  my  chambers  in  Rolls  garden, 
Cbancery-lane,  on  Saturday  next,  at  twelre  of  the 
clock  at  noon,  to  show  cause  why  the  petitioners 
should  not  be  at  liberty  to  proceed  with  the  further 
hearing  of  their  petition,  upon  the  ground  that 
certain  classes,  viz.,  20  and  21,  in  the  additional 
list  of  particulars  •  delivered  to  the  respondents' 
attorneys  on  the  ISth  March  inst.,  and  allowed  by 
the  order  made  herein  by  me  on  the  16th  March 
inst.,  were  improperly  rejected  by  me;  and  also 
upon  the  ground  that  the  petitioners  were  misled  in 
conducting  their  case  by  such  allowance  of  the  said 
cliisses,  and  that  they  prosecuted  their  petition  in 
bona  fide  reliance  upon  such  classes  being  available ; 
or  why  my  order  or  certificate  awarding  costs  to  the 
respondents  should  not  be  set  aside  or  varied,  upon 
the  same  ground.    Dated  the  31st  March  1869, 

"  Colin  Blackburk." 

The  first  part  of  the  summons  was  abandoned 
by  the  petitioner,  Blackburn,  J.,  remarking  that 
nothing  short  of  an  Act  of  Parliament  could  enable 
them  to  reopen  the  petition. 

Uodweii,  Q.  C.  supported  the  summons ;  Herschell 
opposed. 

RodweU  said  that  he  had  two  affidavits,  one  by 
Mr.  Serjeant  Spinks,  and  the  other  by  Mr.  Harwar 
(the  petitioner's  agent),  and  from  these  affidavits  it 
would  be  seen  that  a  very  strong  case  was  made 
out  why,  if  not  entirely  rescinded,  at  all  events  the 
order  made  as  to  costs  should  be  varied.  He  pro- 
ceeded to  observe  that  the  petitioner  had  relied 
upon  classes  20  and  21  when  they  brought  forward 
their  petition,  and    had    they  known  that   those 


classes  would  have  been  rejected  they  would  most 
certainly  have  given  up  the  attempt  to  unseat  the 
members  before  the  inquiry  had  been  protracted  to 
the  eighth  day.  After  reading  one  or  two  portions 
of  the  affidavits,  Mr.  RodweU  repeated  that  the 
petitioners  had  relied  throughout  upon  classes 
20  and  21  as  part  of  their  case.  [Blackburn,  J.— 
How  can  that  be,  seeing  that  I  had  not  granted  the 
order  allowing  even  class  19  before  the  16th 
March?  It  cannot  be  that  the  petitions  relied 
upon  either  classes  19,  20,  or  21,  because,  In  fact, 
those  classes  had  no  existence  at  all  until  after 
the  respondents*  scrutiny  lists  were  handed  to 
the  petitioners*  agents.]  That  was  so,  but  the 
reason  was,  as  he  had  stated  to  his  Lordship  before, 
he  had  considered  the  question  very  carefully,  and 
had  given  his  opinion  thnt  it  was  undesirable  to 
put  in  such  cases  as  those  contained  in  class  19, 
because  they  did  not  know,  until  they  had  seen  the 
revising  barrister's  list,  whether  or  not  there  had 
been  any  decision  upon  them.  But  when  the 
revising  barrister*s  lists  were  seen,  then  Mr.  Harwar 
found  that  in  nearly  every  instance  there  had  been 
an  express  decision  upon  the  question ;  and,  as  the 
respondents  had  a  list  of  that  kind,  so  the  peti- 
tioners applied  to  add  one  also.  [Blackburn,  J. — 
Yes ;  and  that  was  all  that  the  application  went  to. 
He  added  that  the  order  as  to  class  19  was  then  made 
by  him,  because  he  thought  that  under  the  circum- 
stances it  would  only  be  fair,  if  the  respondents 
went  into  such  a  class,  the  petitioners  should  have 
the  same  liberty.]  He  assured  his  Lordship 
that  if  they  had  not  relied  upon  classes  20  and  21 
he  should  certainly  have  advised  his  clients  not  to 
continue  Uie  scrutiny  when  there  was  really  no 
probability  of  their  succeeding  in  upsetting  the 
election.  If  his  Lordship's  allowance  had  not 
been  understood  to  include  classes  20  and  21  the 
scrutiny  would  not  have  gone  on  as  long  as  it  did. 
[Blackburn,  J.  said  he  did  not  believe  that.  So 
far  as  Mr.  Rodwell  was  himself  concerned  he  could 
perfectly  believe  that  the  inquiry  would  not  have 
been  so  protracted,  but  those  behind  him  were  not 
disposed  to  stop.  From  the  way  in  which  the  inquiry 
was  carried  on,  it  seemed  to  him  that  the  petitioners 
were  in  a  mood  to  go  on  as  long  as  they  possibly 
could.  He  felt  tolerably  confident  that  they 
wished  to  fight  it  out  to  the  last.]  The  respon- 
dents had  allowed  the  inquiry  to  go  on  for  some 
time  without  giving  any  intimation  whatever  that 
they  intended  to  object  to  those  cases  being  gone 
into,  and,  therefore,  they  had  led  the  petitioners  to 
suppose  that  no  such  objection  would  be  taken. 
Under  these  circumstances  he  trusted  his  Lord- 
ship would  modify  the  order  as  to  costs.  Surely  it 
would  be  a  great  hardship  to  have  to  pay  the  costs 
when  in  fact  the  petitioners  had  proved  bribery  and 
intimidation,  whilst  the  respondents  had  not  proved 
anything  of  the  kind,  nor  had  they  during  the 
scrutiny  set  up  any  such  charges  against  the 
petitioners. 

Blackburn,  J.  remarked  that  it  was  certainly 
bribery  in  the  very  mildest  form  of  the  offence.  If 
he  remembered  rightly  there  were  two  cases,  and 
very  trifling  indeed  they  were,  but  still  they  had  to 
call  it  bribery  according  to  the  Act  of  Parliament 
And,  as  to  intimidation,  if  he  were  right  again, 
there  were  two  cases  also  of  intimidation,  and  not 
more,  and  these  were  yery  inconsiderable  in  cha- 
racter. It  was  simply  the  injudicious  act  of  an 
indiscreet  young  man,  who  had  no  authority  from 
anybody,  and  was  not  shown  to  be  even  the  agent 
of  an  agent  of  the  candidates,  much  less  an  agent  of 
the  candidates.  It  was,  however,  regarded  as  in- 
timidation upon  the  evidence  brought  forward,  but 
it  must  be  borne  in  mind  that  the  young  man's 
name  was  called  and  he  did  not  answer.    It  might 
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have  been  that  his  evidence,  had  it  been  taken, 
▼ould  have  changed  the  character  of  the  entire 
matter.  With  regard  to  the  charges  of  bribery  and 
intimidation,  Mr.  Rod  well  forgot  the  other  side  had 
similar  classes  to  the  petitioners ;  and,  judging 
from  the  character  of  their  other  cases,  had  the 
respondents  gone  into  these  classes,  they  might  have 
proved  a  much  larger  number  of  cases  than  the 
petitioners  had  proved.  He  could  see  no  valid 
reason  for  varying  the  original  order  with  regard  to 
the  costs. 

BodweU  asked  if  his  Lordship  would  order  costs 
with  regard  to  class  19. 

Blackbdsn,  J.  said  he  certainly  would. 

/io<Aoe£  observed  that,  at  all  events,  the  petitioners 
ought  not  to  be  subjected  to  the  payment  of  any 
costs  to  the  respondents  in  respect  to  classes  20  and 
21,  inasmuch  as  they  had  gone  upon  the  footing  that 
these  classes  were  excluded. 

BencheU  interposed  by  stating  that  the  respon- 
dents had  incurred  no  costs  whatever  in  respect  to 
these  classes  (20  and  21),  and,  of  course,  they  did 
not  claim  any. 

BodweUj  however,  desired  that,  in  order  to  avoid 
any  possible  question  upon  taxation,  a  minute  to 
that  effect  might  be  made. 

Blackbubn,  J.  said  he  would  mark  the  summons 
in  thia  way  : — ^'  Summons  dismissed,  with  costs ; 
but  the  respondents  do  not  claim  costs  in  respect  to 
the  petitioners'  proposed  classes  20  and  21.'* 


ELECTION    PETITIONS. 

Beportedby  F.  O.  Cbump,  Esq.,  BarriBter*at-Law. 

COVENTRY    ELECTION    PETITION. 

Feb.  16,  17,  18,  19,  and  20,  1869. 

(Before  Willbs,  J.) 

Trtaty  between  ecmdidatea — Payment  by  one  of  the 
expenses  of  the  other — Purchase  of  influence^ Out 
voters^  Payment  of  travelling  expenses —Bribery — 
Payment  on  account  of  previous  election — CL  3,  sect.  2, 
17  ^  18  Vict  c  102. 

E.  andU.  contested  the  city  in  the  same  interest  upon  the 
the  understanding,  inter  alia,  that  H.,  under  no  eventu- 
cdtty,  was  to  pay  anything  but  hts  own  personai  expenses; 
(2)  that  no  matter  what  course  the  election  mignt  take 
£.  would  bear  H.  harmless  in  all  Section  expenses : 

Held,  that  this  was  not  an  agreement  within  cL  3  of 
sect.  2  of  the  Act  o/l854  (17  ^  18  Vict.  c.  102). 

It  is  not  an  offence  within  such  Srd  clause  Jor  a  candi- 
date to  bring  jorward  another  person  to  stand  as  his 
coUeugue,  if  with  the  single  desire  to  serve  his  party, 
and  not  to  purchase  the  influence  of  such  other  person. 

The  proviso  to  the  2nd  section  of  the  Act  of  17  fr^^  Vict, 
c.  102,  says,  "  that  the  aforesaid  enactment  shall  jwt 
extend,  or  be  construed  to  extend,  to  any  money  paid  or 
agreed  to  be  paid  for  or  on  account  of  any  legal  expenses 
bond  fide  incurred  at  or  concerningcmy  election :" 

Held,  that  the  words  '*•  legal  expenses  bona  fide  incurred  " 
would  not  include  the  expenses  of  another  candidate  if 
they  were  paid  for  the  purpose  of  purchasing  influence. 

The  mere  fact  of  the  can(&date  whose  expenses  are  paid 
having  previously  contested  the  place  unsuccessfully  does 
not  give  him  an  influence  swA  as  would  render  the 
payment  of  his  expenses  by  his  colleague  illegal. 

Nor  is  such  influence  created  by  the  fact  that  such  can- 
didate  after  his  defecU  paid  a  larue  sum  as  a  debt  of 
honour  in  respect  of  iUegal  expen^ture, 

A  candidate  who,  after  an  election  at  which  he  was 
dejeated,  pays  a  sum  in  respect  of  illegal  expenditure 
at  such  election,  having  at  the  time  of  such  payment 
no  intention  of  agaitt  contesting  the  place,  does  not 


thereby  affect  his  return  at  a  subsequent  election  in 
which  he  is  successful. 

Certain  outvoters  residing  cU  different  places,  some  at  a 
considerable  distance,  were  asked  by  the  respmulents  to 
come  and  vote  for  them  : 

Held,  that  this  request  did  not  necessarily  convey  a 
promise  to  pay  their  travelling  expenses. 

And  the  court  refused  to  take  a  single  case,  and  judge 
from  the  evidence  in*that  case  the  character  of  other 
wnihr  cases. 

The  payment  of  travelling  expenses  shortly  after  voting 
traced  to  the  agent  of  the  member  would  be  such  preg- 
nant evidence  of  a  promise  to  the  voter  that  such  a 
promise  ought  to  be  concluded  unless  the  other  circum- 
stances  of  the  case  exclude  that  conclusion. 

Semble,  Tutn-residence  is  a  legal  incapacity  within  the 
meaning  of  the  9Sth  section  of  6  Vict.  c.  18  (The 
Cambridge  case,  W.  ff  D.  45) : 

Held,  therefore,  that  although  there  was  no  express  deci- 
sion of  the  revising  barrister  as  to  the  qualification  of 
the  voter,  it  was  open  to  the  judge  to  inquire  into  it  • 
(6  Vict.  c.  IS,  s.  79.) 

An  attetnpt  to  obtain  the  personation  of  a  voter  is  a 
fraud,  and  being  done  by  cm  agent  would,  if  successful, 
avoid  the  election  at  common  law. 

/Scattered acts,  such  as  invitations  to  drink,  occurring  a: 
they  do  in  everyday  life,  do  not  amount  to  treating 
simply  because  an  election  is  going  on  ;  but  if  numerous^ 
they  would  fumikh  a  strong  inference  of  an  intention  to 
influence  voters,  and  therefore  would  cunount  to  treating 

The  court  will  not  require  the  fact  that  an  election  has 
taken  place  to  be  proved,  but  will  take  notice  of  it  as 
a  matter  of  public  notoriety. 

General  rioting  and  general  drunkenness  not  being  charged 
statements  of  the  mayor  complimentary  to  the  respon- 
dents with  reference  to  the  manner  in  which  the 
election  had  been  conducted  were  refected. 

This  was  a  petition  presented  against  the  return 
of  the  two  Conservative  sitting  members,  Messrs. 
Eaton  and  SUveley  Hill,  Q.C. 

Henry  James  and  the  Hon.  E.  C.  Leigh  appeared 
for  the  petitioners. 

Huddleston,  Q.  C,  Gates,  and  Dugdale  for  the 
respondents. 

The  allegations  in  the  petition  on  which  the  peti- 
tioners mainly  relied  were  cases  of  bribery  and 
treating  to  freemen  of  the  city  who  were  non- 
resident, but  who  had  voted  at  the  election,  and  who 
had  been  paid  various  amounts,  extra  their  ex- 
penses, for  journeving  from  Leicester,  Birmingham, 
Dudley,  Liverpool,  and  other  places. 

At  the  time  of  the  election  the  number  of  electors 
on  the  register  was  7700.  An  election  had  taken 
place  in  the  previous  year,  resulting  in  the  return  of 
Mr.  Jackson,  whose  seat  was  forfeited  on  the  ground 
that  some  out  voters  who  resided  at  Birmingham 
had  received  sums  of  \0s.  each  on  account  of  their  ex- 
penses on  the  day  of  the  poll.  In  March  1868  another 
election  took  place  for  the  purpose  of  filling  the 
vacancy  so  created,  when  Mr.  Hill,  a  now  respon- 
dent, contested  the  city,  but  was  defeated.  Another 
election  followed  in  November,  when  Mr.  Hill  was 
successful,  the  majority  in  favour  of  himself  and 
his  colleague,  Mr.  Eaton,  one  of  the  sitting  members, 
being  200. 

In  opening  the  petitioners'  case,  James  said. — Of 
course  in  such  a  large  constituency  as  Coventry 
there  would  be  between  81st  July  (the  last  day  for 
the  registration  of  voters)  and  the  day  of  polling, 
on  the  17th  Nov.,  many  persons  who  would  have 
migrated  from  the  town,  and  taken  up  their  resi. 
dence  in  some  other  locality.  To  these  class  of  per 
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SODS  the  term  out-Totera  was    applied — a  phrase 
which  was  probably  incorrect ;  for  by  the  Act  6th 
Vict,  those  persons  had  no  right  to  vote  at  all.    He 
was  not  going  to  discass  that  sort  of  legal  immo- 
rality whether  those  voters  ought  to  be  polled  or 
not.     [WiLLBS,  J. — They  ought  not.]    By   every 
right  construction  of  the  statute  they  ought  not. 
Tet,  that  such  voters  did  rote  was  so  much  the  case 
that  he  was  not  going  to  comment  on  the  practice  or 
complain  that  Mr.  Eaton  and  Mr.  Hill  did  not  stand 
at  the  polling  booths  to  prevent  them.    It  was,  how- 
cror,  material  to  consider  that  if  a  system  was  brought 
U)  bear  upon  those  out  voters  whereby  they  were  led 
to  the  poll  by  the  agents  of  the  sitting  members,  who 
both  urged  and  induced  them  to  poll,  and  found 
them  the  means  of  voting  and  rewarded  them  for 
their  votes— if  such  a  system  was  practised  it  was 
not  immaterial  to  consider  whether,  from  the  com- 
mencement of  such  proceedings,  the  law  was  syste- 
matically broken.    It  so  happened  that  at  the  last 
election  in  Coventry  there  were  voters,  many  of 
them  who  resided  in  the  town  of  Leicester.    He 
was  speaking  in  ignorance  of  either  the  exact  or  the 
substantial  number,  but  so  far  as  could  be  ascer- 
tained the  number  was  about  thirty.    A  system 
was  prepared,  and  carried  into  execution,  whereby 
these  voters  should  be  polled  on  behalf  of   Mr. 
Eaton  and  Mr.  Hill.  There  was  a  careful  announce- 
ment made  to  these  voters  that  whilst  the  law  pre- 
vented them  receiving  anything  in  the  way  of  com- 
pensation or  promise  of  compensation,  as  soon  as  the 
election  was  over,  it  would  be  made  ripht  to  them. 
And   it    was    made    all    right    to    them,    in    the 
sense  in  which  these  words  were  used ;  because 
they  would  find   that   Mr.  Parker   took   certain 
voters   with  him   a  day   or  two   after  the   elec- 
tion,   and    paid    them    the   sum    of    155.    each. 
He  should  be  prepared  to  prove  that  similar  pay- 
ments were  made  to  voters  who  came  from  Dudley 
and  Birmingham,  and  that  it  would  be  found  that 
voters  who  came  from  London  received  sums  of 
50f .    He  was  not  going  to  discuss  the  law  in  relation 
to  such  payments,  but  if  the  facts  were  proved  he 
thought  there  would  probably  be  little  difficulty  in 
determining  the  application  of    the   law  to  such 
evidence.    He  might,  however,  submit  generally, 
that    if  it  were  true  that  either  the  actual  expenses 
incurred  were  paid  to  a  man  on  account  of  his 
having  voted,  or,  which  was  the  same  thing,  on 
account  of  his  having  come  to  Coventry  to  give 
his  vote,  the  election  was  a  void  election.    The 
corrupt  practices  were  divided    into  three  heads, 
first,  cases  of  actual  bribery  and  payments  of  sums 
of  money  and  goods ;   secondly,  offers  of  sums  of 
money;   and  thirdly,  offers    of  employment,  and 
mployment  that  would  certainly    be    colourable. 
Having  detailed  the  facts  under  these  heads,  he 
mentioned  a  case  where  one  Barnacle  had  been  in- 
duced to  personate  and  to  vote  in  the  name  of  Dyce. 
rWiLLES,  J. — Is  that  something  more  than  bribery?] 
It  is  the  sting  with  poison  in  it.    [Willes,  J. — 
This  would  be  a  common  law  avoidance  of  the  elec- 
tion.]    Of  course  it  would  be  bribery,  money  being 
given.     [Willes,  J.— But  it  would  be  a  common 
law  fraud  if  you  prove  that  by  an  agent    Per- 
sonation do  you    say?]    I  do  say  attempted  per- 
sonation.   The  person  receiving  the  card  of  John 
Dyce  appears  at  the  poll,  but  some  one  who  was 
present — probably  the  agent  of  the  Liberal  candi- 
dates— was  aware  that  John  Dyce  had  ceased  to 
reside  in    Coventry,  and    objected    to   the   vote. 
[WiLLsa,  J.— It  was  not  a  perpetrated  fraud.]    No, 
but  the  promise  was,  that  if  be  succeeded,  he  should 
receive    a    sovereign    for    voting.     Without    the 
money  there  would  be  some  sting  in  it.    With  the 
money  it  would  be  a  poisonous  sting.    [Willes,  J. 
I  have  no  doubt  it  would  avoid  a  transaction  at 
common  law  if  a  fraud  were  perpetrated.    Per- 


sonation  would    be   fraud,    and    if  done   by   an 
agent  it    would    defeat   the    transaction.    Fraud 
vitiates  all   transactions,  even  the  most  solemn.] 
Coming  to  the  treating  part  of  the  case,  he  said 
it  was  not  his  intention  to  offer  evidence  to  prove 
anything  like  systematic  treating;  but  he  would 
prove  this  much,  that  persons  to  whom,  from  their 
position,  spirits  might  be  considered  a  luxury,  had 
spirits  supplied  to  them— chiefly  gin  and  water— 
at  all  times  in  the  day ;   had  supper  provided  for 
them,  and  at  these  times  were  canvassed  for  their 
votes.    And  in  this  connection  he  should  submit  to 
his  Lordship  that  it   made  very  little  difference 
whether  these  refreshments  were  given  for  the  pur- 
pose of  obtaining  an  actual  promise  to  vote  or  to 
produce   the   inclination  to  make  such  promise. 
[Willes,  J. — If  they  were  given  in  in  exchange  for 
the  promise  to  vote  that  would  be  bribery,  and  if 
they  were  given   with   the  corrupt   intention  of 
influencing  the  minds  of  the  electors,  that  wonld  be 
treating.    But  unless  one  or  the  other  is  intended 
they  would  come  to  nothing.    They  are  scattered 
acts.    I  think  that  is  the  result.]    When  the  time 
comes  I  shall  suggest  to  your  Lordship  that  if 
those  people  do  not  do  those  acts  at  any  other  time 

but  an  election  time [Willes,  /. — They  are 

not  noticed  at  other  times.]    And  do  not  exist  at 

other  times [Willes,  J. — If  you  were  to  hand 

me  a  glass  of  gin  and  water,  you  might  be  suspected, 
and  so  should  I,  if  I  accepted  it,  but  your  handing 
it  to  me  at  some  other  time  would  not  be  suspicious.] 
Analogies  occur  to  one's  mind;  but  if  before  an 
election  time  a  man  pursues  his  ordinary  course,  I 
presume  he  does  not  meet  a  man  in  the  street  and 
say,  "  Come  in  here  and  have  some  g^n  and  water 
with  me."  But  if  at  election  times  he  obtains  the 
presence  of  some  persons  who  all  happen  to  be 
voters,  and  then  gives  them  drink  and  mentions  the 

subject  of  the  vote I  Willes,  J. — Numerous  acts 

even  of  that  scattered  Kind,  and  those  small  quan- 
tities would  furnish  a  strong  inference  of  an  inten- 
tion to  influence  voters,  and  therefore  would  amount 
to  treating.  But  scattered  acts  of  that  kind 
occurring  every  day  are  really  of  no  account  aimply 
because  an  election  is  going  on. J 

The  fourth  allegation  of  the  petition  chaiiged 
bribery  by  the  respondents  personally,  but  Jamea 
expressed  his  determination  not  to  go  into  the  de- 
tails until  the  respondents  had  been  in  the  box,  a:  d 
had  had  an  opportunity  of  explaining  the  circum- 
stances. 

Willes,  J. — I  quite  understand  the  general 
character  of  the  suspicion  upon  the  mind  of  Mr. 
James's  client,  and  I  quite  agree  with  him  that  it 
ought  not  to  be  put  forward  until  the  members  can 
be  asked  themselves.  It  is  a  very  delicate  thing  to 
bring  such  a  charge,  and  very  easy  for  them  to 
answer  it. 

Concerning  the  admission  of  formal  matters, 

E,  C.  Leiph  said :  I  suppose  the  formal  matters 
will  be  admitted. 

Httddlesion,  Q.C.— No ;  I  must  object  to  that,  I 
must  have  things  proved.  Your  Lordship  will  see 
that  I  wish  to  have  the  privilege  of  asking  the 
mayor  a  question. 

WiLLEB,  J.  —I  shall  not  require  the  election  to  be 
proved  in  any  of  the  cases.  I  begin  by  saying  that 
I  know  as  a  matter  of  public  notoriety  and  lustory 
that  there  has  been  a  general  election,  and  that, 
therefore,  there  must  have  been  an  election  for  the 
city  of  Coventry,  and  I  am  bound  to  take  notice  of 
it.  There  was  a  return  for  this  borough.  If  the 
respondents  were  not  returned  at  that  election,  I 
ought  to  reject  them.  If  they  were,  tlien  I  know 
who  were  retttmed.    I  would  next  observe  that  I 
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have  under  the  statute— because  the  electioa  judg^es, 
besides  being  an  election  committee,  are  also  Queen, 
Lords,  and  Commons,  if  I  may  say  so — extraordi- 
nary powers.  The  poll  books  are  here,  and  they 
tell  me  that  an  election  was  held. 

BudcUeaton,  Q.  C— All  I  wish  to  say  is  that 
the  mayor,  in  his  official  capacity,  paid  a  high  com- 
pliment to  the  gentlemen  who  were  the  successful 
candidates  for  the  manner  in  which  they  had  con- 
ducted the  election.  He  said  that  he  had  never  seen 
so  quiet  an  election  in  Coventry  before,  and  he  was 
happy  to  say  that  although  he  had  b^n  round  all 
the  booths  he  had  not  observed  a  single  drunken 
person  throughout  the  day.  That  is  what  I  meant. 
It  is  an  important  thing  in  its  way. 

WiLLBS,  J.— I  will  assume  that  question  to  be 
answered  in  your  favour,  and  I  will  reject  the 
answer  aa  evid^ice  on  various  grounds:  first, 
because  no  general  rioting  is  charged ;  secondly, 
becaufe  no  general  drunkenness  is  charged  ;  and 
lastly,  as  to  the  residue,  because  I  ought  to  reject 
undue  influence,  and  I  should  be  unduly  influenced 
if  I  took  the  favourable  opinion  of  the  mayor  as  to 
your  clients. 

The  following  are  the  letters  forming  the  "  treaty** 
which  is  referred  to  in  the  judgment : 

Oct.  14, 1868. 

Uy  dear  Sir,— I  saw  Hill  last  night,  and  promised  I  would 
call  uDon  you  to-day,  x  Coventry.  I  have  a  great  deal  to 
attend  to,  however,  and  could  not  get  into  the  City.  My 
object  in  seeing  you  waa  to  arrive  at  an  understanding, 
which  hereafter  could  admit  of  no  doubt.  Hill  having  left 
^B  in  my  hands  it  would  be  ialae  delicacy  on  my  part  to 
omit  to  ask  you  to  let  us  have  a  latter  from  you  cleurly 
defining,  no  matter  how  briefly,  the  basis  upon  which  we 
start.  I  take  it  to  be  as  follows .— Ist.  That  Hill,  onder  no 
eventuality,  is  to  pay  anything  but  his  own  personal 
expenses.  8nd.  That  no  matter  what  course  the  election 
may  take,  you  wiU  bear  him  harmless  in  all  election  exj^nses. 
9rd.  That  tdiould  any  question  arise  during  the  contest  as 
between  you  and  him,  it  shall  be  referred  to  some  mutual 
friend,  named  by  yourself,  whose  dedalon  shall  be  final. 
4th.  That  you  matually  agroe  to  be  loyal  and  true  to  each 
other.  Nothing  can  be  clearer  than  this,  I  think ;  and  if 
you  do  so  understand  it  then  kindly  write  me  a  line  to  that 
efiTect.  I  will  keep  a  copy  of  this  letter,  and  will  ask  you  to 
do  the  same.  I  snail  be  at  the  Dolphin,  Southampton,  for 
some  days,  so  kindly  address  your  reply  there.  I  have  had 
some  satisfactory  letters  f romMessrs.  Xynea  and  Rotherham, 
who  seem  in  great  feather  as  to  our  success. — I  am,  faith- 
fallv,  Frkdk.  Orat. 

W.  H.  Xiaton,  Esq.,  M.P. 

15th  Oct.  1868. 

My  dear  Sir,— In  reply  to  your  note,  dated  yesterdav, 
which  has  been  f  orwaitled  to  me  here,  I  think  there  can  be 
no  poesible  misuuderstanding  between  Mr.  Hill  and  myself 
as  to  the  basis  upon  which  he  has  consented  to  contest 
Goventary  mXh.  myself.  I  t?^i:ik  your  statement  of  our 
understanding  to  oe  perfectly  correct,  and  I  accept  it  in  all 
its  particulars.  As  you  suggest,  I  will  keep  your  note, 
which  I  consider  binding.— Believe  me,  yours  very  truly, 

Frederick  Qivy,  Esq.  Uskrt  W.  Eatok. 

With  reference  to  these  letters,  James  argued  that 
it  seemed  clear  that  Mr.  Eaton  desired  Mr.  Hiirs 
assistance,  and  that  his  candidature  would  be 
assisted  by  the  fact  of  Mr.  Hill's  candidature.  He 
argued  that  under  the  2nd  section  of  the  17  &  18 
Vict,  the  agreement  of  the  payment  of  money  to 
Mr.  Hill  was  an  agreement  for  the  sake  of  procuring 
his  (Mr.  Eaton's)  election.  The  ofifer  for  the  pay- 
ment of  these  expenses  was  the  same  aa  putting 
the  same  sum  of  money  into  Mr.  Hill's  pocket,  or 
paying  the  same  amount  of  money  to  enable  Mr. 
Hill  to  pay  off  a  mortgage,  so  to  speak.  He  sub- 
mitted that  this  payment  was  within  the  statute. 
[WiLLBS,  J.— Do  you  consider  that  the  money  was 
paid  to  secure  Mr.  Hill's  influence  ?  I  should  like 
to  know  how  much  more  it  would  cost  Mr.  Eaton  to 
contest  the  borough  without  the  assistance  of  a  col- 
league, and  whether  the  payment  was  from  Mr. 
Eaton  for  himself  or  for  his  party.]  He  could  not 
say  what  was  within  Mr.  Eaton's  breast,  bnt  he 
biUieTed  Mr.  Eaton  thought  he  would  obtain  adran- 


tage  from  it.  From  the  way  this  election  had  been 
conducted  he  should  not  say  that  Mr.  Eaton's 
expenses  would  have  been  much  more  if  he  had 
stood  by  himself.  He  alluded  to  a  similar  agree- 
ment which  had  been  entered  into  at  Harwich  in 
1 866,  and  from  the  effect  of  which  the  member  had 
been  unseated,  and  he  argued  that  the  case  was  on 
all  fours  with  this. 

The  important  eridence  on  this  head,  and  also  as 
to  the  promise  of  payment  to  out  voters  was  that  of 
the  respondents. 

Mr.  Henry  William  Eaton,  said : 

I  have  represented  Coventry  during  the  last  three  sessions. 
I  have  been  connected  with  the  silk  trade,  which  is  thn 
Htaple  trade  of  the  city,  for  the  last  thirty-five  years.  A  I: 
one  election  I  was  opposed  by  Mr.  Mason  Jones,  and  had  a 
majority  of  nearly  300.  At  that  time  the  constituency 
numbei^  5000.  At  the  general  election  in  August  I  was  a 
candidate  with  Mr.  Treheme,  when  I  was  opposed  by  Kr. 
Flower  and  Mr.  Jones.  I  had  a  similar  majority  on  that 
occasion.  When  Mr.  Treheme  died  there  was  a  contesi, 
and  Mr.  Jackson  was  unseated,  having  been  petitioned 
against  by  Mr.  Ferrand.  His  seat  was  filled  by  Mr.  S. 
Garter  until  the  last  election,  when  I  again  contested  the 
city  in  the  Conservative  interest.  The  constituency  had 
then  been  increased  by  nearly  9000.  Mr.  A.  S.  Hill  was  my 
ooUeaKue.  At  the  dissolution  of  Parliament  Mr.  Hill  was 
not  a  Cimdidate.  He  declined  to  stand  for  reasons  which  he 
will  tell  you  no  doubt.  We  came  down  on  the  26th  Oct., 
and  our  opponents  had  had  just  a  week's  start.  Mr.  A. 
Seymour  was  my  only  paid  agent,  and  I  gave  him  the 
most  positive  instructions  that  no  illegal  practices 
should  be  resorted  to.  The  contest  took  place,  and 
Mr.  Hill  and  myself  were  elected  by  a  majority  of 
nearly  200.  We  have  had  a  return  of  the  expenses,  and  no 
more  has  been  -paid.  I  have  no  knowledge  wnatever  of  any 
corrupt  practice,  and  I  have  paid  nothing  beyond  the 
returned  accounts.  Mr.  Hill  and  myself  spoke  about  the 
Leicester  voters  in  the  preaenoe  of  Mr.  Seymour,  and  I  said 
that  as  we  were  certain  of  a  majority  of  about  180  or  sol  and 
as  ihej  could  not  be  paid  their  expenses  for  coming,  it  waa 
not  worth  while  sending  for  them.  The  voters  were 
brought  in  my  carriage,  and  the  gentleman  who  is  said  to 
have  been  dressed  up  is  my  ooachmau.  I  gave  directions 
that  the  voters  should  not  be  taken  up  from  near  a  public- 
house,  and  that  they  should  not  be  set  down  near  one.  I 
have  not  the  slightest  doubt  that  the  instruotions  I  gave 
Mr.  Seymour  have  been  enrried  out,  and  I  don't  believe 
voters  have  had  a  single  sixpence.  I  never  told  the  witnesd 
Barton  I  would  see  her  husband  made  "all  right"  for  an / 
loss  of  time  he  might  incur  in  voting.  I  never  consented 
to  pay  for  any  refreehments  at  Radford,  for  I  had  before  my 
eyes  the  folly  of  doing  such  a  thing. 

Cross-examined  by  Jcanes : 

Mr.  Neale,  a  farmer,  waa  appointed  my  agent,  and  he  was 
introduced  to  me  bv  Mr.  Alderman  Lynes.  I  have  no  doubt 
Mr.  Seymour  will  ifumish  you  with  any  accounts  you  may 
require.  I  took  an  active  i)art  in  my  own  election.  There 
were  ward  managers  and  managers  for  the  different  dis- 
tricts.  Each  ward  had  a  chairman  and  a  deputy-chairman. 
Mr.  Eilby  and  Mr.  D.  H.  Clare  are  ward  managers.  Jame.-i 
Mann  was,  I  think,  a  ward  manager.  A  list  can  be  obtained 
of  the  ward  managers.  I  don't  Imow  Mr.  John  Ashton,  the 
secretary  of  the  Working  Men's  Association.  I  don't  know 
Jackson  or  Moore.  Mr.  Seymour  would  know  more  about 
the  organisation  than  myself.  My  Mon  Heniy  was  at 
Leicester.  Alderman  Lrnes  is  a  director  of  the  Coventry 
Union  Bank,  and  also  Mr.  Wyley.  Both  those  gentlemen 
have  always  voted  for  me,  ana  they  are  among  the  leaders 
of  the  Conservative  party.  I  have  heard  they  take  an  active 
part  in  the  management  of  the  bank.  I  heard  that  Mr. 
Alexander  Botherham  had  a  claim  against  Mr.  Hill  at 
the  last  election.  I  learned  he  had  given  his  cheqne 
by  way  of  security.  Mr.  Botherham  came  and  saw 
me  on  the  subject,  and  I  told  him  he  had  better  see 
Mr.  Hill.  The  claim  that  he  said  he  had  against  Mr. 
Hill  was  for  8001.  in  connection  with  the  former  election  in 
March  1868.  I  don't  know  whether  Mr.  Botherham  had 
advanced  the  money.  I  knew  of  no  security  having  been 
given.  I  knew  nothing  about  it.  In  the  first  instanire  Mr. 
Hill  refused  to  come  to  Coventry,  and  he  did  not  oome  for- 
ward as  my  colleague  until  late  in  the  day — that  is,  a  week 
or  ten  days  before  we  came  down  together.  I  made  no 
inquiry  whether  that  claim  had  been  dischaiqged.  When  I 
first  came  down  Mr.  Gray  paid  0001.  into  the  bank,  and  I 
paid  5061.  There  was  an  understanding  between  JffiLU  and 
myself  with  r^ard  to  the  expenses  of  the  election.  Mr. 
Qray  is  a  friend^of  Mr.  Hill's.  I  will  pass  yon  (Mr.  James) 
a  letter  I  reoeiTed  from  Mr.  Gray. 

[This  letter  is  set  out  aboTe.] 

The  agreement  made  there  boa  been  entirely  carried  oat. 
Directly  I  heiurd  from  Mr.  Qnj  that  he  had  paid  in  flOOI.  for 
Mr.  Hill  I  gave  him  a  cheque  for  the  amount  immediately. 
I  have  heard  that  the  9XQi,  has  been  repaid  to  Mr.  Botherham, 
but  I  know  noti^ag  about  the  repayiiMiit.   That  l«tter  wm 
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written  on  the  14th  Oct.,  and  I  made  the  repayment  to  Mr. 
Oray  on  the  27th. 

[WiLLBB,  J. — I  cannot  understand  this,  unless  it 
was  a  loan  from  Mr.  Eaton  to  Mr.  Hill.] 

I  paid  the  money  into  the  bank  with  the  knowledge  of 
that  letter  having  been  written  in  my  mind.  There  was  no 
reason  why  Mr.  Gray  should  have  paid  the  money.  It  had 
nothing  to  do  with  Mr.  Botherham's  claim.  I  asked  Mr. 
Oray  why  he  had  paid  the  money  into  the  bank,  and  he 
■aid  he  tiioxight  he  had  better  do  it,  but  the  letter  had 
rendered  it  perfectly  unnecessary  that  he  should  do  it.  It 
was  not  arranged  that  it  flhould  be  kept  any  secret  from 
the  bank.  I  drew  the  cheque  on  my  London  bankers,  and 
tlio  bankers  in  C!oventry  had.  no  knowledge  of  the  contents 
of  this  letter.  I  don't  believe  that  Mr.  Durlington  was 
asked  to  be  a  candidate  before  Mr.  Hill.  I  had  not  heard 
of  anyone  else  being  a  candidate  because  Mr.  Hill  would 
not  pay  the  8001.  Mr.  Neale  was  authorised  to  draw  that 
UOOl.  I  have  paid  1871.  since  to  Mr.  Arthur  Sevmour  as 
his  account,  i  have  not  paid  all  my  account,  because  I 
have  not  been  asked,  but  when  I  am  applied  to  by  Mr.  Sey- 
mour for  the  balance  of  my  account  I  snail  pay  it.  I  don't 
think  the  whole  llOOI.  has  been  drawn  from  the  bank. 

Mr.  Alexander  Staveley  Hill,  M.P.  said : 

About  three  weeks  after  the  election,  in  March  1868, 
there  was  a  claim  made  upon  me  for  a  sum  of  money  (8001.), 
which  it  was  allured  had  been  expeneed  upon  that  elec- 
tion. There  were  some  circumstances  in  my  life  which 
Srevented  me  attending  to  it,  but  it  was  finally  settled  in 
uly  1868.  At  that  time  I  had  entirely  dischaiged  myself 
with  regard  to  election  matters.  I  did  not  know  that  the 
claim  in  question  had  ever  been  mentioned  to  Mr.  Eaton, 
or  that  he  was  in  any  way  acquainted  with  it.  I  had  some 
oorreepondence  with  Mr.  Eaton,  Mr.  Lynes,  and  some  other 

Smtlemen  in  Coventry  previous  to  my  candidature  in 
ovember  last.  At  first  l  refused  to  stand,  but  the  result 
of  the  correspondence  was  that  I  consented.  I  now  pro- 
duce that  correspondence,  commencing  the  18th  Sept.  last, 
and  ending  on  the  8t^  Oct. 

[A  letter  from  Mr.  Alderman  Lynes   to  Mr.  Hill 

was  here  read  by  the  latter,  and  was  to  the  efifect 

that  the  Conservative  committee  had  had  a  meeting 

when  the  news  of  Mr.  Hill's  intention  to  stand  had 

been  received  with  great  satisfaction,  and  that  it 

had  been   resolved  that  the    election    should    be 

worked  purely  on  the  voluntary  principle,  and  the 

law  strictly  adhered  to.] 

Previous  to  coming  down  to  Coventry,  I  had  refused  to 
stand  for  the  county  of  Stafford  and  three  other  places  as 
well.  I  was  defeated  in  March  1868  by  a  majori^  of  288. 
I  believe  my  defeat  may  be  fairly  set  down  to  40  of  our  men 
being  absent,  and  to  the  feeling  in  the  town  with  respect  to 
the  unseating  of  Mr.  Jackson.  I  myself  saw  a  dear  mojo- 
ritjr  of  150  or  160  on  the  new  register,  and  another  oal- 
culation  gave  us  a  majority  of  360.  The  last  election  was 
carried  out  on  those  principles  which  have  been  described 
in  the  words  of  Mr.  Eisiton.  With  regard  to  the  Leicester 
voters,  I  gave  strict  injunctions  that  the^  should  receive 
nothing  either  in  drink  or  money.  I  beheve  the  words  I 
used  were,  **  Do  not  let  them  be  put  down  at  a  public  house, 
do  not  let  them  be  taken  near  a  public  house,  and  do  not 
give  them  a  single  shilling."  I  was  told  on  the  Sunday 
night  before  the  nomination  that  oar  majority  would  be  at 
least  161. 

WiLLBS,  J. — I  do  not  understand  then  how  the 
Leicester  voters  should  have  been  sent  for  at  all. 

Gates. — ^The  carriage  and  the  horse  had  been  sent 
down,  my  Lord,  and  it  was  thought  they  might  as 
well  be  sent  for. 

Cross-examined  hy  James: 

When  Mr.  Eaton  and  I  came  down,  we  resolved  that,  as 
the  Coventry  election  expenses  had  been  made  so  heavy  by 
fuddling  in  public-houses,  that  we  should  not  encourage 
anything  of  tne  kind— that  we  i^oidd  not  hold  any  of  our 
meetings  in  such  houses.  This  resolution  we  carried  out, 
except  in  regard  to  the  outlying  parishes,  such  as  Badford, 
Willenhall,  and  Whitley,  where  the  voters  could  not  be 
reached  in  any  other  way,  for  it  would  have  taken  a  week 
to  canvass  them.  There  was  no  drink  at  any  of  these  meet- 
ings given  with  our  knowledge  or  consent,  and  I  am  not 
aware  that  any  drinking  took  place.  With  regard  to  the 
woman  Barton  examined  yesterday,  it  is  not  true  I  said  I 
would  make  her  husband  "all  right"  for  his  loss  of  time 
in  comins*  to  vote.  I  have  some  dreamy  recollection  of 
her  fbce,  but  I  am  certain  I  have  never  used  those  words 
or  words  of  similar  import  to  any  person  in  Covent^.  In 
the  eonrse  of  my  canvass  I  was  accompanied  from  tune  to 
time  by  several  persons,  who  showed  me  the  places.  None 
of  these  persons  had  authority  to  approach  any  of  the  voters 
at  all  improperly— on  the  contrary,  directions  were  given  to 
all  our  sapporters  that  the  law  shoold  be  strictly  adhtred 


to.    I  certainly  did  not  sanction,  neither  am  I  aware  of 
any  illegal  proceedings  in  connection  with  the  deotion. 

Witness  was  examined  at  some  length  by  Jcanes 
as  to  the  money  transactions  referred  to  in  Mr. 
Eaton's  evidence,  and  the  letter  handed  to  counsel 
by  Mr.  Eaton  was  also  referred  to. 

Q. :  Excuse  me  asking,  Mr.  Hill,  but  probably  I 
might  be  allowed  to  suggest  that  your  standing  with 
Mr.  Eaton  was  of  some  assistance  to  him  ?  .^1.  .*  I 
do  not  know  that  it  was,  further  than  he  had  a  man 
to  stand  with  him. 

Q. :  I  will  not  say  your  eloquence,  but  probably 
your  experience,  was  thought  to  be  of  some  impor- 
tance? A,:  He  could  easily  have  found  a  gen- 
tleman of  much  more  experience  than  myself. 

Q. :  I  suppose  you  worked  for  him  ?  A. :  I 
worked  both  for  myself  and  Mr.  Eaton  as  well  as  I 
could. 

Q.  (referring  to  the  letter):  Was  the  fourth 
article  of  that  treaty  fully  carried  out?  .^1..*  I 
believe  it  was.  I  assisted  him  and  he  assisted  me. 
I  believe  we  were  both  of  advantage  to  each  other. 

il :  Was  the  sum  of  800L  owing  to  Mr.  Alex. 
Rotherham  paid  in  excess  of  the  published  ex- 
penses ?  A.:  I  do  not  think  I  ever  saw  the  pub- 
lished expenses. 

Q. :  Do  you  know  what  that  BOOL  was  for?  A.  : 
I  do  not  know ;  but  if  you  ask  me  my  belief  where 
it  went  to,  I  should  say  that  it  almost  all  went  to 
pay  a  number  of  public-house  bills,  which  it  was 
considered  I  ought  to  pay. 

Q. :  Of  course  that  would  not  be  in  the  published 
expenses  ?    A,:l  suppose  not. 

WiLLBS,  J. — Q. :  Did  you  authorise  those  pubic- 
house  payments? — A, :  No,  my  Lord. 

WiLLBS,  J.— It  is  quite  common  enough  in  some 
places  for  landlords  to  open  their  taps  on  the  chance 
of  being  paid. — A. :  I  had  no  doubt  that  the  money 
had  been  spent,  and  I  therefore  paid  it  to  the  person 
to  whom  it  was  due. 

James, ^Q. :  Is  Mr.  Gray  a  member  of, your  Bar  ? 
— A. :  Nominally  so. 

Q. :  Can  you  tell  me  how  it'  was  that  Mr.  Gray 
paid  that  600^  into  the  bank  after  that  letter  ? — 
A, :  Mr.  Gray  thought  that  if  it  appeared  that  Mr. 
Eaton  was  bearing  the  expenses  of  the  election,  that 
it  would  tell  against  my  position,  as  these  banking 
matters  do  ooze  out  sometimes. 

Re-examined : 

At  the  public  meetings  I  attended  Mr.  Eaton  spoke  as 
well  as  myself.  I  learned  that  this  8001.  had  been  expended. 
I  repaid  it  as  a  matter  of  honour,  at  a  t^e  whan  I  had  no 
idea  of  standing  again.  As  soon  as  I  heard  of  the  Leioester 
voters  I  gave  the  order  I  have  mentioned. 

By  WiLLBB,  J. : 

I  had  made  up  my  mind  not  to  stand  for  Coventry  again. 
I  altered  my  mmd  and  determined  I  would  stand  on  the 
8th  Oct. 

Mr.  Eaton,  in  answer  to  his  Lordship,  said  he 
heard  of  the  800/.  being  due  soon  after  Mr.  Hill's 
election  in  March.  No  one  was  brought  forward 
except  Mr.  Hill  in  November.  In  October  he  had 
communication  with  Mr.  Hill  on  the  subject  of  his 
standing. 

The  other  important  evidence  is  fully  referred  in 
the  judgment. 

HuddUstcn  summed  up,  and 
James  replied. 

WiLLBS,  J. — ^This  was  a  petition  presented  by 
several  gentlemen  who  were  voters  at  the  last 
election  for  this  city,  praying  that  the  return  <tf 
Henry  William  Eaton  nod  Alexander  Staveley 
Hill  as  members  to  serve  in  Parliament  for  the  city 
should  be  declared  to  be  null  and  void,  and  the 
various  grounds  are  stated  in  the  petition;  and 
amongst  others  one  is  stated  spedally'  in  the  4th 
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clause  of  the  petition  in  the  following  terms :  "  An 
alleged  corrupt  payment  by  Mr.  Hill  to  procure  his 
election  and  return  to  Parliament."  It  is  stated 
that  Mr.  Hill  did  corruptly  pay  certain  sums  of 
money  for,  and  on  account  of  procuring  his  election 
and  return  to  Parliament.  That  statement  is  the 
first  of  the  two  in  the  fourth  clause  which  then 
proceeds  to  say  that  the  said  Henry  William  Eaton 
did  corruptly  pay  certain  sums  of  money  for  and  on 
account  of  procuring  the  election  and  return,  not  of 
himself,  but  of  the  said  Alexander  Staveley  Hill  to 
Parliament.  The  petition  besides  alleges  various 
acts  of  bribery,  and  it  alleges  corrupt  treating  by 
the  members.  I  think  the  corrupt  treating  must  be 
considered  out  of  the  question,  not  because  the 
charge  is  not  a  serious  one ;  not  because  if  it  be  made 
out  that  there  was  an  appeal  to  people's  appetites  to< 
procure  the  election  of  the  members  from  their  love 
of  eating  and  drinking  instead  of  from  their  free 
will  in  the  exercise  of  a  rational  choice  of  members 
to  represent  them  in  Parliament  the  election  ought 
not  to  be  void  ;  and  not  because  it  is  a  just  and  wise 
and  a  reasonable  and  beneficial  law,  in  order  to 
secure  purity  of  election,  that  the  candidates  should 
be  responsible  for  the  acts  of  their  agents  whom 
they  have  put  in  their  place  as  well  as  for  their  own 
acts  ;  but  because  the  treating,  which  has  been 
proved,  has  been  treating  of  a  sort  quite  consistent 
with  a  total  absence  of  corrupt  or  unfair  design  on 
the  part  either  of  the  members  or  of  any  person  who 
represented  them.  As  an  instance  may  be  taken 
that  supper,  at  which  I  should  conclude  that  the 
meat  was  supplied  by  Mr.  Eilbey,  and  that  the  drink 
was  paid  for  by  contribution  amongst  those  who 
were  present,  some  giving  more  and  some  less  pro- 
bably according  to  his  capacity,  and  which  turned 
out  to  be  a  supper  some  time  before  the  election, 
having  referencejto  it  no  doubt ;  but,  because  it  was 
a  supper  held  in  celebration  of  the  efforts  of  the 
Tory  party  at  the  registration,  it  was  a  supper  at 
which  Tories  supped,  and  it  was  a  supper  at  which 
Tories  paid.  It  was  a  banquet,  or  entertainment  in 
pursuance  of  the  custom  of  the  race  from  the 
earliest  times  of  which  we  have  any  account,  to 
meet  and  feast  over  any  particular  occasion  upon 
which  a  labour  in  which  they  who  so  banquet  have 
been  engaged  has  been  brought  to  what  they 
consider  a  successful  end.  Eating  and  drinking 
must  go  on,  notwithstanding  an  election  coming, 
in  the  ordinary  and  usual  course.  When  that 
eating  and  drinking  takes  the  form  of  inviting 
people  for  the  purpose  of  inducing  them  to  change 
their  minds  and  to  vote  for  the  party  to  which  they 
do  not  belong,  then  it  becomes  corrupt,  and  is 
forbidden  by  the  statute.  Until  that  arrives  the 
mere  fact  of  eating  and  drinking,  even  with  the 
connection  which  this  supper  had  with  politics,  is 
not  sufilcient  to  make  out  treating.  Indeed,  it  was 
quite  right  of  Mr.  Leigh,  when  he  found  the  sort 
of  evidence  that  was  l^ing  given,  and  that  it  was 
quite  consistent  with  no  wrong  motive  on  the  part 
of  those  men  whoever  they  were  who  paid  for  the 
eating  and  drinking  to  which  his  evidence  pointed, 
to  say  as  he  did  at  last  that  he  could  not  make  out 
a  case  of  criminal  treating  within  the  statute.  >io 
such  case  has  been  made  out.  Then  the  petition 
also  alleges,  as  I  have  stated,  bribery.  And  with 
respect  to  bribery,  as  well  as  with  respect  to  treating, 
I  shall  ever  hold  it  to  be  a  wise  and  beneficial  rule — 
I  may  say  that  certainly  is  my  view  quite  apart 
from  the  Corrupt  Practices  Act  of  1854— a  wise  and 
beneficial  rule  of  constitutional  law  that  for  the 
purpose  of  securing  purity  and  freedom  of  election 
candidates  shall  be  answerable  for  the  acts  of  their 
agents  as  well  as  for  their  own  acts,  and  that  a 
person  can  no  more  claim  to  be  a  member  of  Parlia- 
ment for  a  place,  as  the  result  of  an  election,  in 
which  his  agent  has  been  guilty  of  bribeiy,  treating, 
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or  undue  influence,  than  a  person  can  fairly  claim  a 
prize  if  the  person  whom  he  employs  to  ride  his 
horse,  or  to  steer  his  vessel,  has  been  guilty  of  foul 
play  in  the  course  of  his  employment.  The  ques- 
tions, therefore,  with  which  it  is  necessary  to  deal 
are  first  of  all  whether  in  point  of  law  the  treaty, 
as  it  has  been  called,  entered  into  between  Mr. 
Eaton  and  Mr.  Hill,  by  the  letters  of  the  14th 
and  15th  Oct  of  last  year,  was  a  treaty  which 
proves  the  fourth  allegation  in  the  petition,  and 
which  does  of  itself  amount  to  that  specific  sort  of 
bribery  which  is  provided  for  by  the  3rd  clause  of 
the  2nd  section  of  the  Corrupt  Practices  Act  of 
1854;  and  next,  whether  the  petitioners  have 
succeeded  in  establishing  any  of  the  cases, 
either  of  actual  completed  bribery,  by  the 
giving  of  money  or  goods  in  order  to  corrupt  the 
minds  of  voters,  or  by  promising  benefit  to  such 
voters  with  a  view  to  induce  them  to  vote  for  Mr. 
Eaton  and  Mr.  Hill,  or  to  abstain  from  voting 
against  them.  The  first  question  is  undoubtedly 
one  of  much  novelty.  It  is  one  which  has  been 
present  to  my  mind  now  for  some  considerable 
time;  ever  since  the  letters  were  put  in.  It  may  be, 
and  I  cannot  conceal  from  my  mind  that  it  is,  one 
of  very  great  difficulty,  the  decision  of  which  im- 
poses upon  the  judge  who  sits  here,  and  who  is 
bound  to  decide  it,  as  it  appears  to  me,  upon  the 
spur  of  the  occasion,  it  being  one  involving  a  ques- 
tion of  fact  as  well  as  a  question  of  law,  of  very 
great  responsibility,  and  I  need  not  say  very  great 
anxiet/.  But  in  this,  as  in  so  many  points  which 
arise  both  novel  and  difficult  in  these  inquiries,  it 
has  pleased  the  Legislature  to  say,  after  mature 
inquiry,  land  I  have  no  doubt  with  greater 
wisdom  than  that  of  those  who  desired  that  the 
House  of  Ck)mmons  should  retain  its  ancient  juris- 
diction, that  the  matters,  however  important  they 
may  be,  arising  here,  shall  be  entrusted  to  the  de- 
cision of  a  single  judge,  and,  although  there  is  a 
power  by  which  the  judge  may  abstain  from  pro- 
nouncing an  immediate  decision  under  the  II th 
section  of  the  Parliamentary  Elections  Act  1868, 
by  reserving  a  question  for  the  Court  of  Common 
Pleas,  I  feel  the  greatest  difficulty  as  to  the  form  in 
which  a  question  of  this  kind  can  be  reserved,  and 
I  entertain  so  strong  a  distrust  of  the  working  of 
the  section  enabling  me  to  reserve  points  for  the 
opinicn  of  that  court  when  they  involve,  as  it 
appears  to  me  this  does  involve,  a  question  of 
fact  as  well  as  a  question  of  law,  that  I  believe  it 
is  better  I  should  assume  the  responsibility  of  at 
once  stating  what  my  own  opinion  is  upon  it  than 
to  reserve  it  at  the  risk,  which  I  feel  is  a  serious 
one,  of  its  turning  out  in  the  end  that  the  court 
decline  to  pronounce  an  opinion  upon  the  question, 
not  being  one  of  pure  law,  whereby  the  parties  may 
be  again  immersed  in  expensive  litigation  and  an 
inquiry  may  have  to  be  renewed  because  I  had 
abstained  from  pronouncing  an  opinion  at  the  time 
at  which  alone,  if  I  do  pronounce  one,  I  am  to 
pronounce  it,  namely,  at  the  conclusion  of  the  trial, 
which  time  has  arrived.  On  this  question,  there- 
fore, it  is  necessary  first  to  decide;  and  ia  order 
to  decide  it  I  must  shortly  refer  to  the  facts  by 
which  it  is  introduced  to  notice.  It  appears  that 
Mr.  Hill  had  been  defeated  in  a  contest  with  Mr. 
Carter,  in,  I  think,  March  in  last  year.  Mr.  Carter 
and  Mr.  Eaton,  or,  to  put  them  in  the  proper  order 
(I  mean  the  proper  order  of  seniority  as  they  then 
stood),  Mr.  Eaton  and  Mr.  Carter,  were  the  mem- 
bers for  the  city.  Mr.  Hill,  having  paid  the 
expenses  of  his  contest,  was  called  upon  after  a 
certain  period  had  gone  by,  to  pay  the  further  sum 
of  800/.  in  respect  of  expenses,  which,  to  my  mind, 
present  all  the  appearance  of  having  been  expenses 
illegitimately  incurred  in  the  contest  of  March, 
1868.    They  were  expenses  which  Mr.  Hill  oon- 
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sidered  himself  bound  in  honour  to  pay,  and  I  sit 
here  as  a  judffe  of  law,  and  not  of  honour,  and  I 
therefore  make  no  remark  on  that  statement.    I 
simply  pass  it  over  by  saying  that  that  was  Mr. 
Hill  s  reason,  and  I  fully  believe  him  when  he  gave 
that  reason,  for  paying  the  expenses.  Whether  I  may 
agree  with  him  or  not  in  thinking  that  it  was  in- 
cumbent u]K)n  him  in   point  of  honour    to    pay 
expenses  which,  if  his  view  of  them  is  correct,  were 
improperly  incurred  by  people  who  indulged    in 
extravagance  at  his  expense,  in  the  sense  that  they 
hoped  that  when  the  election  was  over  he  would 
repay  them  what  they   never  ought  to  have  ex- 
pended,   that    is  the    principle  of   honour    upon 
which,  in  July  1868,  he  did   pay  those  expenses. 
Therefore,  certainly  the  consideration  of  this  part 
of  the  case  leads  to  th?  conclusion  that  the  contest 
in  March  1868  was  accompanied  by  that  which  has 
endangered  the  return  of  members  elsewhere,  and 
which  no  doubt  would  have  endangered,  if  it  had 
not  defeated,  Mr.  Hill's  return,  supposing  he  had 
been  returned  at  the  election  in  the  spring  of  1668  ; 
because  the  expenditure  of  such  a  sum  as  that  in  an 
illegitimate  way,  of  course  requires  strict  expla- 
nation ;  it  required  explanation  at  the  hands  not 
only  of  Mr.  Hill,  who,  I  have  no  doubt,  completely 
explained  his  part  of  the  transaction,  but  of  every 
agent  concerned  in  that  dection.    I  mention  this 
circumstance,  not  irrelevantly,  because  it  has  had 
considerable  weight  on  my  mind  in  two  points  of 
view ;  but  at  present  I  am  only  dealing  with  it  with 
reference  to  the  allegation  made  in    the   fourth 
clause  of  the  petition.    I  have  no  doubt  that  when 
the  petition  was  filed  the  view  of  the  petitioners 
was  that  which  has  been  pointed  out  by  the  counsel 
for   the   respondents.     I  have  no  doubt  that  the 
intention  of  that  fourth  clause  was  to  assail  the 
return    of   Messrs.    Eaton     and    Hill    upon    the 
ground  that  there  had  been  the  payment  of  800/.  for 
expenses  illegitimately  incurred  in  respect  of  the 
election  of  March  1868,  for  the  purpose  of  stopping 
the  mouths  of  those  who  claimed  to  have  the  800/. 
due  to  them,  and  of  influencing  the  election    of 
November  by  so  stopping  their  mouths  ;  and  I  have 
equally  little  doubt  that  if  it    had  been    proved 
(speaking,  of   course,  with    all  the   reserve    with 
which  one  ought  to  speak  in  expressing  an  opinion 
on  a  point  of  law,  which,  though  called  for,  is  given 
as  a  passing  comment  without  hearing  argument) 
the  payment  of  such  a  sum  as  that,  by  way  of  ille- 
gitimate expenses  to  people  who,  no  doubt,  were 
voters  of  the  borough,  and  had  the  means  of  influenc- 
ing voters  of  the  borough  with  a  view  to  stop  their 
mouths  and  to  induce  them  either  to  assist  Mr.  Eaton 
and  Mr.  Hill  at  the  election  of  Nov.  1868,  or  to 
induce  them  not  to  oppose  them  because  of  their 
unlawful  claims  having  been  satisfied,  would  have 
made  the  election  of  Messrs.  Eaton  and  Hill  void. 
Upon  that  question  I  do  not  entertain  a  doubt, 
and  I  should  feel  bound  to  express  my  opinion  even 
if  I  did  entertain  a  doubt,  because  it  is  revelant 
to  the  subject.    I  think  that  was  the  view  that  was 
intended  to  be  taken  by  the  petitioners.    In  that 
point  of  view  the  petition  has  failed,  because  It  turns 
out  that,  in  fact,  the  payment  into  the  Coventry 
Union  Bank,  at  which  the  account  was  opened  for 
the  election  expenses  of  November,  was  not  a  pay- 
ment either  by  Mr.  Hill  or  by  Mr.  Eaton  for  the 
purpose  of  satisfying  the  claims  of  800/.  directly  to 
the  publicans,  or  whoever  they  were  who  had  run 
up  the  bills,  nor  for  the  purpose,  as  suggested,  of 
repaying  some  person  who,  for  Mr.  Hill's  credit,  had 
himself  paid  or  had  raised  the  sum  at  the  bank  in 
respect  to  which  he  had  become  security.  It  is  quite 
clear  to  my  mind  now  that  that  was  not  so.    There 
was  an  account  open  at  the  bank ;  there  was  a  sum  of 
1100^  paid  in— 500/.,  in  Uie  first  instance,  by  Mr. 
EatoDf  and  eOOL  afterwards  by,  I  saj  shortly,  Mr. 


Hill,  through  his  friend  Mr.  Gray,  which  600/. 
immediately  repaid  to    Mr.  Grey  by  Mr.   Eaton, 
making,  in  fact,  a  payment  of  1100/.  into  the  bank, 
which,  I  think,  took  place  on  or  about  the  27th  Oct., 
a  payment,  in  substance,  made  by  Mr.  Eaton  alone ; 
and  the  payment  of  600/L  by  Mr.  Gray,  as  repre- 
senting Mr.   Hill,  being  a  payment  only  made  to 
give  the  appearance  that  Mr.  Hill  was  bearing  hit 
share  of  the  expenses  of  the  contest  which  was  then 
going  on  with  reference  to  the  election  of  November, 
and    that    to    prevent     observations    that    might 
have  been  made  if   the   1100/,  had  all  been  paid 
in    by    Mr.    Eaton.      I    think    that    is    the    true 
construction    of    the  evidence.    As    to    the  pay- 
ment into  the  bank,  of  course  that  looked  strange 
coupled  with  the  fact  of  800/.  having  been  paid. 
When  Mr.  Hill  was  called,  he  gave  an  explanation, 
the  truth  of  which  has  not  been  disputed,  and  can- 
not for  a  moment  be  questioned,  and  which  shows 
that  the  manipulation  of  the  1 100/.  had  no  connec- 
tion with  the  payment  of   the  800/.,  because  it 
appears  that  Mr.  Hill,  though  he  did  not  pay  the 
800/.  at  first,  did  not  do  so  because  of  a  reason 
wMch  prevented  him  attending  to  business,  which 
appears  to  have  been    quite    satisfactory  to    the 
learned  counsel  on  both  sides,  and  I  have  no  doubt 
was  a  reason  which  ought  to  have  been  entirely 
satisfactory  to  them.    He  appears  to  have  intended 
from  the  beginning  to  pay  that  SOOl,  and  he  did 
pay  it  in  July  1868.    At   that  time  he  had  no  in- 
tention of  standing  for  the  city  again.    He  does 
not  appear  to  have  had  any  intention  of  entering 
into  Parliament  at  a  future  period  either  for  this 
city  or  for  any  other  place,  certainly  not  for  this 
city,  and  looking  at   the  correspondence  in  the 
month  of  October  following,  taking  that  in  connec- 
tion with  the  evidence  of  Messrs.  Eaton  and  Hill, 
the  just  result  to  arrive  at  as  to  the  period  at  which 
Mr.  Hill  changed  his  mind  as  to  not  standing  again, 
and  made  up  his  mind  to  come  forward  as  he  ulti- 
mately did,  at  the  election  in  November,  at  which 
he  was  returned,  is,  that  it  was  some  time  in  the 
month  of  October,  some  three  months  therefore 
after  he  had  paid  the  sum  of  800/L    Putting  those 
facts  together,  the  result  is  obvious.  I  need  not  say 
I  think,  because  the  result  is  obvious  to  anybody 
who  examines  the  facts,  that  the  payment  of  8001  in 
July  was  made  by  Mr.  Hill  himself,  out  of  his  own 
pocket,  without  any  communication  with  Mr.  Eaton, 
and  without  any  intention  upon  his  part  of  again 
standing  for  the  city,  and  that  what  took  place  be- 
twen  Mr.  Eaton  and  Mr.  Hill,  expressed  by  the  letters 
of  the  14th  and  1 5th  Oct.,  to  which  I  must  next 
refer,  had  nothing  to  do  with  the  payment  of  the 
800/.    For  these  reasons,  as  I  have  said,  that  which 
I  have  no  doubt  was  in  the  mind  of  the  petitioners 
when  the  fourth  clause  was  inserted  in  the  petition, 
does  seem  to  have  entirely  failed  of  proof,  and  to 
have  been  negatived.  It  has,  however,  been  argued  by 
the  learned  counsel  for  the  petitioners  (who  has  con- 
ducted this  case  with  an  ability  and  with  a  spirit 
which  really  are  worthy  of  the  best  days  of  advocacy^ 
and  he  was  entitled  to  do  so,  that  notwithstanding 
the  intention,  so  to  speak,  of  the  4th  clause  of  the 
petition  has  been  frustrated,  yet  that  evidence  has 
come  out  in  the  course  of  the  case  of  the  respondents 
themst  Ives,  which  sustains  the  averment  in  another 
and  a  different  way,  and  that  argument  he  founds 
upon  what  has  been  called  the  treaty,  which  I  must 
next  consider.    That  treaty  in  sum  and  substance 
is,  that  Mr.  Eaton  endeavoured  to  induce  Mr.  Hill 
to  come  forward ;  he  was  anxious  that  he  should 
stand  with  him.    Mr.  Hill  did  not  wish  to  come 
forward,  and  he  appears  not  to  have  consented  to 
come  forward  until  Mr.  Eaton  consented  to  bear 
the  expenses  of  the  approaching  contest,  both  his 
own  and  Mr.  Hill's,  an.l  in  the  letter  which  consti- 
tuted that  agreement  there  was  iniiM'tfld  a  cUusa 
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which  is  nothing  more  than  would  have  been  implied 
from  the  fact  of  those  gentlemen  joining  forces,  and 
agreeing  to  contest  the  city  in  the  same  interest, 
that  they  should  be  faithful  to  one  another.    It  was 
not  a  case  in  which  they  were  to  stand  independent 
of  one  another ;  it  was  a  case  in  which  each  made  the 
other  his  agent  and  the  agents  of  the  other  his 
agents,  and  in  which  they  agreed  to  stand  by  one 
another,  an  agreement  which  they  carried  into  effect 
by  stating  as  they  did  on  their  canvass  that  they  re- 
spectively did  not  wish  for  a  vote  for  one  which  was 
not  given  to  the  other.     Very  few  votes  appear  to 
have  been  given  for  one  which  were  not  given  for 
the  other.    The  numbers  ran  3781  for  Mr.  Eaton, 
and  3761  (a  difference  of  only  20)  for  Mr.   Hill. 
No  such  agreement  in  so  far  as  the  pecuniary  part 
of  the  transaction  is  concerned  existed  between  the 
opposing  candidates,  and  their  numbers  appear  to 
have  run  3694,  and  3576  respectively,  a  difference 
of  only  18.    Now  is  that  agreement  in  itself  illegal, 
taking  it  first  as  a  matter  of  law  ?  It  is  insisted  that 
it  is,  under  the  terms  of  the  3rd  clause  of  the  2nd 
section  of    17  &   18   Vict.  c.    102    (The  Corrupt 
Practices    Prevention    Act,    1854),    by    which    it 
is  enacted  "  that  every  person  who  shall  directly 
or  indirectly,  by  himself  or  by  any  other  person, 
on  his  behalf,  make    any  gift,    loan,  offer,   i  ro- 
mise,    procurement,    or    agreement    as    aforesaid, 
to  or  for   any  person  in    order   to    induce  such 
pet  son  to  procure,  or  endeavour    to  procure,  thi^ 
return  of  any  person  to  serve  in  Parliament,  shall 
be  guilty  of  bribery.*'  Therefore,  anything,  great  or 
small,  which  is  given  to  procure  a  vote  would  be  a 
bribe ;  and  if  given  to  another  to  purchase  his  in> 
fluence  at  the  election,  it  unquestionably  also  would 
be  a  bribe  and  would  void  the  election.    It  would 
have  been  bribery  in  the  case  of  the  person  who 
gave,  and  in  the  case  of  the  person  who  received,  the 
benefit ;  and  if  Mr.  Eaton  had  agreed  to  give  Mr. 
Hill  5/. — I  might  say  a  farthing,  in  point  of  law  ; 
if  he  agreed  to  give  him  anything,  if  only  a  jjepper- 
corn — for  the  purpose  of  purchasing  any  influence 
which  Mr.  Hill  had  with  the  electors  of  Coventry, 
and   of  advancing  Mr.  Eaton's  interest  as  a  can- 
didate at  the  election,  it  would  have  been  bribery,  and 
it  would  have  avoided  the  election.    The  question  is 
whether  an  agreement  by  one  candidate  to  pay  the 
expenses   of    another    is    or  not  a  bribe.     Before 
referring  to  the  facts,  I  must  conclude  the  state- 
ment of  the  law,  because  at  the  conclusion  of  the 
second  section  there  is  this  proviso,  which,  it  appears 
to  me,  has  a  distinct  bearing  upon  the  question : 
*'  Provided  always   that    the  aforesaid   enactment 
■hall  not  extend,  or  be  construed  to  extend,  to  any 
money  paid  or  agreed  to  be  paid  for  or  on  account 
of  any  legal  expenses  bona  fide  incurred  at  or  con- 
cerning  any   election."    I  am   quite  sure,   and  it 
ought  to  be  thoroughly  understood,  that  that  relates 
to  the  expenses  of  the  candidate ;  that  it  does  not 
relate  to  the  expenses  of  any  other  person,  and  (al  I 
shall  have  occasion  to  observe  by  and  by)  it  does 
not  relate  to  the  expense;)  of  voters.  To  pay   the 
expenses  of  voters  on  condition  of  their  voting  or 
abstaining  from  voting  is  unquestionaMy  brilxry. 
But  the  candidate  may  pay  bis  own  expenses  ;  and 
the  candidate  may,  payiuk  his  own  exp<»nse8,  em- 
ploy rotors  ;  and  although,  ain«"e  the  Ri-prosentiition 
of  the   People    Act  1867,  sect.    11,   which   forbitLs 
voters  who  are  employed  for  money  to  vote  at  an 
election, — which  no  doubt  intendeil,  though  it  un- 
fortunately   has     not     prevailed,    to    prevent    the 
arising  of  questions  which   were  so  ofteti  agitated, 
and  continue   to   be  agitated,    as  to    the    colour 
able   employment  of    voters,    giving    them    work 
and  making  payments  to  them,  which  payments 
far    exceeded   the    value  of    the   work,    or    pre- 
tending  to   employ   them  to  do  work,  and  then 
giving  them  money  for  having  done  so — although 


since  that  section,  voters  who  have  received  employ- 
ment cannot  give  their  votes,  it  must  not  be  sup- 
posed that  I  entertain  a  doubt  that  under  the 
38  th  section  of  the  Corrupt  Practices  Act  1854, 
the  voter  would  still  be  a  person  who  claims  to  have 
a  vote,  though  it  may  be  a  misdemeanor  to  give  it, 
and  though  it  would  be  liable  to  be  struck  off  on 
a  scrutiny.  To  avoid  mistake  as  to  what  I  am 
about  to  say  as  to  the  effect  of  that  proviso,  I  may 
say  that  the  effect  of  that  proviso  has  been  very 
much  considered  in  those  cases  where  that  course 
has  been  pursued,  which  appears  to  have  been 
adopted  in  this  city  ;  that  is  to  say,  the  city  or 
borough  is  divided  into  districts,  and  committees 
are  formed  amongst  the  voters  themselves  of  selected 
persons  to  go  about  and  traverse  their  portions  of 
the  district ;  and  in  some  of  those  cases,  as  I  believe 
was  the  case  here— though  the  matter  was  not  gone 
into;  I  presume  it  was  the  case  here,  because 
no  opposing  case  has  been  brought  to  my 
notice — in  some  of  the  cases  where  the  system 
has  been  resorted  to,  the  committee  and  can- 
vassers have  not  been  paid  for  their  servicer, 
in  others,  the  canvassers  have  been  paid  for 
their  services.  And  unquestionably  if  the  third 
clause  of  the  second  section,  to  which  I  have 
referred,  was  to  be  taken  in  its  literal  terms,  the 
payment  of  canvassers  under  such  circumstanci'S, 
being  a  payment  in  order  to  induce  them  to  procure 
votes  by  means  of  their  canvass,  would  fall  within 
the  terms  "in  order  to  induce  such  person  to 
procure  "  "  or  endeavour  to  procure  "  (which  would 
be  still  more  applicable  to  the  employment  of  can- 
vassers), "  the  return  of  any  person  to  serve  in 
Parliament,  or'*  the  clause  goes  on  "  the  vote  of  any 
voter  at  any  election.'*  Now  here  there  is  a  test 
supplied  of  the  meaning  of  the  third  clause.  Was 
it  intended  to  do  away  with  every  payment  made 
by  a  candidate  in  the  course  of  his  election,  to  a 
person  who  might  happen  to  be  a  voter  for  his  work 
in  the  way  of  taking  round  advertising  boards,  of 
acting  as  a  messenger  with  the  state  of  the  poll,  or 
of  keeping  the  poll-booths  clear  so  as  to  enable 
voters  to  get  up  to  the  poll,  or  such  like  practices 
which  have  been  resorted  to  without  objection 
where  the  employment  of  the  voters  in  those  various 
services  was  not  colourable,  and  that  even  before  the 
Representation  of  the  People  Act  1867,  sect.  11, 
to  which  I  have  already  referred?  But  to  come 
more  nearly  to  this  case  it  affords  a  test  of  whether 
the  third  clause  was  intended  to  prevent  every  pay- 
ment to  a  person  who  was  to  assist  the  member  in 
obtaining  the  election,  and  in  procuring  votes  at  the 
election.  I  shall  not  refer  to  any  of  the  cases  in 
which  the  first  question  has  come  before  election 
committees ;  they  are  quite  familiar  to  those  who 
have  paid  any  attention  to  the  subject,  and  inas- 
much as  I  have  had  occasion  to  cite  them  else- 
where, in  judgments  which  are  before  the  House  of 
Commons,  I  do  not  think  it  necessary  to  refer  to 
them  aiiain.  But  with  renp  ct  to  the  latter  class  of 
cases,  that  of  canvassers  employed  to  procure  the 
votes  of  voters  within  the  literal  meanini;  of  the 
third  clause  of  the  second  secti<»n,  I  must  take  leave 
to  refer  to  the  Ltimfteth  case,  wliich  is  rejKjrted  in 
Wolferstan  and  Dew's  reports,  and  which  is  a  case 
to  which  I  attach  considerable  inii»ortnnce,  because 
the  matter  was  vt  ry  much  coni«i'  er  «l  under  the 
chairnmnship  of  Mr.  Inghani.  the  nuniiHT  for  South 
Shi  Ids,  a  geniieman  of  known  good  sense,  and  of 
great  legal  experience,  and  it  was  held  that  the 
system  (which  was  adopted  in  this  city)  of 
dividing  the  borough  into  ward^,  and  forMnr;g 
committees  among  the  voters  and  employing  tl  e  n 
to  send  out  canvassers,  was  not  objectionable, 
notwithstanding  that  there  was  a  payment  made 
to  the  canvassers  for  their  services  in  canvass- 
ing.    It  is   hardly    necessary   to  point  oat   how 
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exceedingly     dangerous    the     adoption    of     that 
f«j8tem  iSf    hoth    in  respect  of   the   payment   of 
canvassers,  and  also  in  respect  of  that  inrhich  has 
heen  held  lawful,  namely,  the  supply  of  fair  refresh- 
ment to  canvassers  who  have  not  been  paid  whiUt 
engaged  actually,  and  not  colouiably,  upon  work ; 
and,  in  like  manner,  refreshment  provided  to  com- 
mitteemen.   It  is  proper,  whenever  this  system  is 
referred  to  as  not  being  unlawful  in  itself,  to  say 
that  it  exposes  members  to  very  great  danger,  and 
that  whenever  it  is  merely  colourable  it  would  tend 
to  void  the  election.    I  refer  to  these  cases  for  the 
purpose  of  showing  that  it  is  not  every  payment  for 
the  purpose  of  procuring  a  vote  that  can  be  held  to  be 
within  the  third  clause  of  the  second  section.    I  do 
not  treat  the  cases  of  canvassers  as  presenting  any 
close  analogy  to  the  case  of  a  colleague  in  a  contest 
for  a  city.    Of  course,  even  the  most  distant  com- 
parison would  be  a  comparison  of  great  things  with 
small,  but  it  is  necessary  first  to  ascertain  the  con- 
struction of  the  clause,  to  ascertain  whether  it  is  to 
be  taken  in  its  literal  sense,  and,  if  not,  to  determine 
what  is  its  proper  application  to  the  case  in  hand. 
Its  proper  application  to  the  case  in  hand,  as  it 
appears  to  me,  is  this,  that  the  payment  to  be  made 
under  the  third  section  must  be  a  payment  for  the 
purchase  of  influence ;  it  must  be  a  payment  made 
under  the  circumstances  referred  to  by  Mr.  James  in 
his  reply;  a  payment  to  some  person  who  has  great  in- 
fluence in  a  place  in  order  to  purchase  that  influence ; 
it  must  be  a  payment,  or  gift,  or  loan  of  something 
valuable  to  him  in  consideration  of  his  lending  his 
influence  or  his  assistance  in  the  election.    As  it 
appears  to  me,  it  is  not  an  offence  within  the  third 
clause  for  a  candidate  to  bring  forward  another 
person    to    stand    as    his    colleague.      You    must 
show  an  intention    to  do   that  which  is   against 
the  law  before  you  bring  the  case  within  any  of 
those  highly  penal  clauses  of  the  Corrupt  Practices 
Prevention  Act  1854.    And,  forming  the  best  judg- 
ment I  can,  and  confessing  with  an  almost  painful 
feeling   my  own    deficiency  to  decide    any  great 
constitutional   question,    even    after    the    anxious 
deliberation  which  I  have  bestowed  upon  this,  I  must 
pronounce    my    opinion    as    I   entertain    it,    that 
to    bring  forward   another   candidate   under  such 
circumstances    without    a  view    to    purchase   his 
influence,  with  the    intention  of  serving  a  man's 
party,    and    because    he    does    not    mind    spend- 
ing his  money  upon  the  legitimate  expenses  of  the 
election  of  himself  and  of  the  other  candidate,  with 
the  view  only  to  serve  his  party,  and  not  with  a 
view  to  purchase  influence  for  himself,  does  not  fall 
within  that  third  clause  to  which    reference  has 
been  made.    Now  I  shall  endeavour  to  give  my 
opinion  upon  the  law,  as  it  is  my  duty  to  do — and  I 
wish  I  possessed  greater  power  of  expressing  it 
clearly  in  order  that  it  may  be  criticised,  and  if 
wrong    overruled  and    if    injurious  set  right   by 
future  legislation ;  but  that  is  the  opinion  at  vrhich 
I  have  arrived  upon  the  question  of  law.    It  is 
obvious,  therefore,  that  the  only  question  remaining 
with  reference  to  the  effect  of  the  treaty  upon  the 
return  of  the  members  in  this  case,  is  one  of  fact, 
namely,  whether  the  compact  which  was  entered 
into  in  October,  between  Mr.  Eaton  and  Mr.  Hill, 
was  a  compact  having  for  its  object  to  purchase 
Mr.  Hill's  influence  in  the  city ;  because  if  it  was,  I 
agree  even  without  the  authority  of  the  case  to 
which  Mr.  James  referred, — upon  which  alone,  if  I 
had  considered  it  a  matter  of  authority,  though  I 
have  entire  trust  in  the  accuracy  of  Mr.  James, 
quite  as  much  as  if  I  had  examined  the  matter  for 
myself,  still,  in  the  discharge  of  my  duty  I  should 
have  thought  it  necessary  to  send  for  the  Commons' 
Journal,  or  whatever  other  repertory  the  law  as 
stated  by  Mr.  James  upon  authority  was  to  be  found 
in,  and  to  examine  it  before  I  acted  upon  it — but 


quite  apart  from  any  authority,  I  can  conceive  that 
"  legal  expenses  bona  fide  incurred  at  or  concerning 
any  election"  in   the  proviso  to  the  2nd  section, 
would  not  include  the  expenses  of  another  candi- 
date at  that  election  if  they  were  paid  for  the  pur- 
jHjse  of  purchasing  influence.    The  question  of  fact, 
therefore,  remains  whether  the  payment  was  made 
for  the  purpose  of  purchasing  influence.  This  makes 
it  necessary  that  I  should  consider  the  position  of 
Mr.  Hill  with  reference  to  the  city.  It  has  not  been 
suggested  that  I  can  recollect  or  And  in  the  evidence 
of  cither  of  the  members  that  Mr.  Hill  was  a  person 
who  had  any  local  connection  in  the  way  of  birth 
or  inhabitancy  or  property  in  the  city.    I  do  not 
think  it  was  suggested  that  he  had  any  influence  to 
purchase  in  respect  of  any  of  those  local  causes ;  he 
had  nothing  to  sell  in  that  respect,  and  therefore  no 
one  ought  to  charge  upon  Mr.  Eaton  apart  from  his 
mercantile  experience,  the  intention  of  buying  of 
Mr.  Hill  that  which  Mr.  Hill  had  not  to  selL    Mr. 
Hill  had  stood  at  a  former  election  for  the  city,  he  had 
stood  against  Mr.  Carter,  and  he  had  been  defeated 
by  a  majority  of  288.     He  had  been  defeated  by  a 
considerable  majority  of  the  old  constituency.     He 
had  been  defeated  under  circumstances  which  more 
or  less  disheartened  him,  and  which   determined 
him  not  to  come  forward  again.    He  had  paid  the 
800/.  under  the  circumstances  already  explained, 
not  with  a  view  to  coming  forward  again.    If  he 
had  done  that,  if  it  could  be  fairly  charged  against 
him  that  he  had  paid  illegitimate  expenses  with  a 
view  to  coming  forward  again  and  being  returned,  a 
very  different  construction  might  have  been  placed 
upon,  and  a  very  different  credit  lent  to,  his  state- 
ment that  he  paid  the  800/.  worth  of  bills  of  illegiti- 
mate expenses  as  a  matter  of  honour.  But,  referring 
again  to  the  correspondence  of  October,  and  taking 
the  statement  of  Mr.  Hill,  as  everybody  seemed  dis- 
posed to  do,  and  as  I  am  prepared  to  do,  and  do,  the 
payment  of  800il  was  not  as  purchase  of  influence  on 
his  part,  and  therefore  you  have  to  consider  whether 
Mr.  Eaton  in  October  did  what  he  did,  and  Mr.  Hill 
assisted  him  in  doing  what  he  did,  in  purchasing 
Mr.  Hill's  influence  or  the  assistance  which  his  in- 
fluence would  enable  him  to  lend.    It  is  difficult  to 
distinguish  between  influence  and  assistance  at  this 
part  of  the  inquiry  under  the  circumstances  to 
which  I  have  referred,  apart  from  Mr.  Hill's  unsuc- 
cessful contest  for  the  city,  apart  from  his  unsuc- 
cessful contest  in  March,  and  apart  from  his  payment 
of  the  800/.  of  bills,  which  has  been  already,    I 
think,    sufficiently    eliminated    from    the    proper 
elements  of  discussion  as  to  the  intention  of  this 
gentleman.    The  inquiry,  was  it  a  purchase  of  Mr. 
Hill's  influence  ?  was  it  a  purchase  for  Mr.  Eaton's 
individual  advantage    in    the    contest?    was    the 
agreement  entered  into  by  Mr.  Eaton    with   the 
selfish  view  of  aiding  himself *by  the  influence  ?  or 
was  what  he  did  fairly  to  be  explained  by  a  desire 
to  serve  his  party  without  reganl  to  any  influence  of 
Mr.  Hill?  ought,  as  it  appears  to  me,  to  be  answered 
under  these  circumstances  and  upon  these  facts,  in 
favour  of  the  purity  of  intention  of  Mr.  Eaton.    I 
must  conclude  that  I  express  no  opinion  whatso- 
ever, and  I  desire  to  express  none,  upon  the  pro- 
priety of  such  an  arrangement;  but  it  must  be  quite 
oDvious  to  anybody  who  will  cast  his  mind   back 
upon  the  history  of  Parliament— I  speak  not  of  the 
Parliament  in  a  party-political  point  of  view ;   I 
have  abstained   and    shall   abstain  with    all    my 
might  from  any  observations  having  such  an  aspect 
whilst  I  sit  in  this  place — but  looking  back    at 
the  history  of  Parliament  as  part  of  the  history  of 
the    country,  I  think  it  must  be  obvious,    even 
without  referring  to  books  which  are  not  of  autho- 
rity in  courts  of  law,  that  many  persons  of  brilliant 
abilities,  and  who  have  been  of  very  great  service 
to  the  country,  have  been  unable  to  pay  their  own 
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expenses,  and  have  been  brought  into  Parliament  at 
the  expense  of  others.  And  that  is  so  notorious  that 
it  confirms  the  opinion  that  I  form  upon  the  true 
construction  of  the  3rd  clause  of  the  second  section 
of  the  Corrupt  Practices  Act  1854,  taken  by  itself. 
I  come  to  the  conclusion  that  the  fair  payment  of 
the  expenses  of  a  member,  if  he  will  stand,  does  not 
of  itself  constitute  an  illegality  under  the  provisions 
of  the  Act  to  which  I  have  referred.  It  constitutes 
a  case  calling  for,  and  which  has  here  received,  a  full 
inquiry.  There  never  was  a  case  more  thoroughly 
discussed  at  the  bar,  or  more  ably.  I  know  that  it 
has  received  full  justice  at  the  hands  of  the  Bar, 
and  it  has  received  at  minv  such  deliberation  as  I 
have  been  able  to  bestow  upon  it,  and  a  decision 
conveyed  in  terms  as  distinct  as  I  am  able  to  pro- 
nounce myself  in.  It  now  becomes  necessary  to 
discuss  the  remaining  causes  for  which  the  peti- 
tioners claim  that  the  election  should  be  declared 
▼oid  ;  and  here  the  duty  which  is  to  be  discharged  is 
one  of  an  exceedingly  anxious  and  painful  character, 
rather  anxious  and  painful,  I  think,  than  difficult ; 
because  with  respect  to  the  greater  number  of  the 
cases  which  have  been  brought  forward,  they  do  not 
admit  of  being  decided  upon  gloss  or  construction 
of  the  evidence.  .It  will  be  necessary  to  state  flatly 
with  respect  to  more  than  one  of  them  whether  I' 
believe  witnesses  who  have  positively  sworn  in  the 
affirmative,  or  witnesses  who  have  positively  sworn 
in  the  negative.  In  the  first  place,  however,  I  think 
that  it  would  be  proper,  before  coming  to  those 
cases  to  which  that  remark  more  properly  applies, 
to  discuss  the  cases  in  which  it  will  be  necessary  to 
put  a  construction  on  the  evidence,  and  to  apply  the 
law — cases  as  to  which  in  the  result,  balancing  the 
eTidence  upon  the  one  side  and  upon  the  other,  I 
entertain  but  little  doubt  as  to  the  facts,  and  can 
entertain  none  at  all  as  to  the  law  ;  in  fact,  no  doubt 
has  been  suggested.  I  shall  first  deal  with  the 
Leicester  case,  and  with  respect  to  that  the  law  may 
be  shortly  stated  thus:  Before  the  case  of  Cooper 
v.  iSiade^  which  was  decided  in  the  year  1858, 
a  doubt  existed  as  to  whether  under  the  law 
as  it  then  stood  the  travelling  expenses  of  out- 
voters might  be  paid — I  speak  now  of  outvoters  who 
have  a  right  to  vote  by  reason  of  their  residence 
continuing — whether  the  travelling  expenses  of  out- 
voters might  be  paid,  and  whether  the  promise  to 
an  outvoter  to  pay  him  if  he  came  up  and  gave  his 
vote  for  a  particular  member,  or  to  pay  him  his 
expenses  of  going  back  to  his  place  of  residence,  if 
it  happened  to  be  in  the  place  of  polling,  in  order 
that  he  should  not  vote ;  or  whether  the  payment  of 
expenses  in  any  form,  whether  in  the  former  which 
has  been  called  a  mild  form  of  bribery,  or  in  the 
latter  which  has  been  called  a  point  blank  piece  of 
bribery,  was  illegal,  and  illegal  by  reason  of  its 
being  a  promise  of  money  within  the  1st  clause  of 
the  2nd  section  of  the  Corrupt  Practices  Act  1854,  a 
promise  to  give  money  **in  order  to  induce  any 
▼oter  to  vote  or  refrain  from  voting,'*  and  the  result 
was  that  it  was  decided  in  that  case  of  Cooper  v.  Slade 
that  such  a  promise  is  illegal.  A  promise  to 
a  TOter  whether  he  be  really  entitled  to  vote  or  not, 
who  happens  to  be  out  of  the  place  at  the  time  of 
the  election,  a  promise  to  pay  him  even  his  bare 
expenses  if  he  will  come  up  and  vote  for  a  particular 
candidate,  was  decided  by  the  House  of  Lords  to  be 
illegal  in  the  case  of  Cooper  v.  Slade.  That  led 
to  a  discussion  in  both  houses  as  to  whether  or 
not  it  was  just  that  a  member  should  be  debarred 
from  the  payment  of  the  bare  travelling  expenses  of 
the  voters,  and  it  was  insisted  that  there  was 
nothing  unjust  in  it,  that  the  voter  ought  to  be 
enabled  to  vote,  and  as  he  gained  nothing  by  the 
payment  of  his  travelling  expenses,  they  ought  to 
be  allowed  to  be  promised  him  and  paid  htm  That  I 
was  answered  by  an  argument  which  has  prevailed,  | 


and  which  expresses  the  law,  that  the  danger  of 
allowing  promises  or  payments  of  travelling  ex- 
penses to  voters  being  made  a  colour  and  cloak,  and 
of    paying  them  more  than  they  are  entitled  to 
in  respect  of  such  travelling  expenses  is  so  great, 
that  they  shall,  and  they  do,  continue  to  be  for- 
bidden by  the  law ;  and  in  the  August  of  the  year 
in  which  the  decision  in  Cooper  v.  Slade  was  given, 
it  was  enacted  by  the  Legislature  by  a  section  of  the 
21  &  22  Vict.   c.   87,   which   must  be  taken  as  dis- 
tinctly recognising  the  decision  in  the  case  I  have  re- 
ferred to,  "that  it  shall  be  lawful  for  any  candidate  or 
his  agent  to  provide  conveyance  for  any  voter  for  the 
purpose  of  polling  at  an  election,  and  not  otherwise ; 
but  it  shall  not  l^  lawful  to  pay  any  money,  or  give 
any  valuable  consideration  to  a  voter,  for  or  in 
respect  of  his  travelling  expenses,  for  such  purpose." 
Therefore,  it  is  lawful  under    that  Act,   for   the 
candidate  to  give  a  voter  a  lift  in  his  carriage  to 
the  poll ;  but  it  is  not  lawful  for  the  candidate  or  his 
agent  to  promise  a  voter  his  travelling  expenses  if 
he  will  come  up  and  poll,  or  to  pay  him  his  expenses 
afterwards   if    that    payment    is    made    corruptly 
within  the  provisions  of  the  Corrupt  Practices  Act 
as  to  payments  after  the  vote  in  respect  of  having 
voted.    So  stood  the  law  until  the  passing  of  the 
Representation  of  the  People  Act  of   1867,  which 
again,  by  the  86th  section,  enacts  that  *'  it  shall  not 
be  lawful  for  any  candidate,   or  any  one  on  his 
behalf  at  any  election,  for  any  borough,'*  except 
certain  boroughs  which  are  excepted  because  the 
constituencies    are    scattered    (b«ing    more    like 
counties  than  boroughs,  amongst  which  the  city  of 
Coventry  is  not  included)  **to  pay  any  money  on 
account  of  the  conveyance  of  any  voter  to  the  poll, 
either  to  the  voter  himself  or  to  any  other  person, 
and  if  any  such  candidate  or  any  person  on  his 
behalf  shall  pay  any  money  on   account  of  such 
conveyance,**  then  the  payment  is  to  be  considered 
illegal — not  that  the  payment  is  to  be  considered  to 
avoid  the  election,  if  made  to  a  third  person,  not  a 
voter,  and  not  to  induce  a  voter  to  vote,  though 
such  a  consequence  would  follow  if  the  payment  or 
promise  were  made  to  a  voter,  but  that  it  shall  be 
unlawful  to  pay  any  money  on  account  of   con- 
veyance cither  to  the  voter,  or  any  other  person.    It 
has  api)eared  to  be  necessary  to  recite  these  sections, 
in  order  that  the  law  should  not  be  misunderstood 
or  rather,  if  I  be  mistaken,  that  there  may  be  the 
means  of  exposing  any  mistake  which  I  shall  have 
made,  and  of  preventing  the  recurrence  of  like  mis- 
takes for  the  future  by  proper  legislation ;  an  object 
which  I  have  had,  in  many  of  the  statements  which 
I  have  thought  it  my  duty  to  make  in  the  course 
of,  these    inquiries,  the  more  especially  as  there 
is  no  court  of  appeal  from  the  decisions  which  are 
here  pronounced.    So  far  with  respect  to  the  law  as 
to  persons  who  have  a  right  to  vote,  though  they 
happen  not  to  be  in  the  place  of  election  at  the  time 
of  the  election.    There  is,  however,  another  head  of 
law  which  I  must  dispose  of,  and  upon  which  I 
must  refer  to  the  sections  in  point  before  proceed- 
ing to  the  consideration  of  the  questions  of  fact.    I 
shall  shortly  refer  to  the  Reform  Act  of  1832,  sect. 
27,  with  respect  to  ordinary  voters  in  boroughs,  and 
sect.  32  with  respect  to  freemen  in  boroughs,  both 
those  classes  being  included  in  the  numbt'r  of  those 
persons  whose  cases  come  under  consideration.    It 
is  provided  by  that  Act  that,  in  order  to  be  placed 
upon  the  register  a  person  must  have  occupied  upon 
the  81st  July  and  for  the  six  months  preceding. 
Then  there  are  subsequent  enactments  which  I  may 
dispose  of  with  this  statement,  that  a  provision  is 
made  by  which  lists  are  to  be  framed  of  persons 
so  entitled  to  vote,  and  that  those  lists  shall  be 
revised  by  competent  persons  with  reference  to  the 
qualification,  including  that  of  residence,  during 
the  six  months  ending  the  31st  July  in  each  year, 
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provisions    made    especially    by   the    Act   of    the 
6th  Vict.,  and  other  Acts  to  which  I  need  not  refer 
here.     The  duty   of  the  person  who   revises   with 
respect   to   the  rei^idence  is  discharged  and   fully 
SHtiNl]<  d  by  inquiring  hs  to  the  right  up  to  the  3l8t 
July,  and  with  reference  to  the  continuance  of  the 
right  of  the  voter  at  a  subsequent  period,  a  ques- 
tion   which  was  formerly  put  as   to  whether   the 
qualification   continues   is   now  not  put  in  conse- 
quence of  an  enactment  which  I  only  thus  notice 
in  passing;  and  finally,  as  to  this  Act,  by  the  79th 
section  it  is  enacted  that  no  person  shnll  be  entitled 
to  vote  at  any  future  election  for  a  member  un- 
less he  shall,  ever  since  the  31st  July  in  the  year 
in  which  his   name  was  inserted  in   the  register, 
have  resided,  and  at  the  time  of  voting  shall  con- 
tinue to  reside,  within  the  city,  &c.    Therefore  it 
is  clear  that  with  respect  to  persons  who  have 
ceased   to  reside  after  the  31st  July,  they  are  not 
entitled  to  vote  at  the  election ;  and  I  have  stated 
elsewhere  my   opinion   with    reference   to  such   a 
person  voting,  and  I  repeat  it,  and  my  opinion  has 
not  yet  been  pronounced  with  reference  to  any  other 
case  within  the  79th  section,  that  a  man  who  ceased 
to  reside,  that  is,  has  given  up  connection  with  this 
city  for  instance,   and  gone  off  and  taken  up  his 
residence  elsewhere,  leaving  behind  him  no  wife  or 
household  goods  in  the  city,  for  which  he  intends  to 
return,  cannot  fairly  be  said  to  retain  a  residence  in 
this  city,  but  has  entirely  removed  his  residence 
elsewhere  beyond  the  city  and  the  statutory  seven 
miles,   which   are  considered  as  part  of  it  for  the 
purpose  of  residence.   I  say  that  that  person,  know- 
ing the  law,  and  coming  here  to  vote,  even  if  there 
were  no  remedy,  which  I  think  there  is  in  the  event  of 
bis  doing  that  which  by  law  he  is  not  entitled  to  do,  has 
done  an  act  which  is  unjustifiable  in  point  of  fair- 
ness and  honesty.     If  he  does  not  know  the  law,  or 
if  he  is  in  doubt  about  the  fact,  I  should  say  nothing 
about  his  case ;  but  if  he  does  know  the  law,  and 
d(K's  know  the  fact,  I  say  that  that  man  in  voting 
does  an  act  which  cannot  be  maintainable  in  point 
of  honesty,  as  it  certainly  cannot  in  point  of  law. 
There  is  a  provision  in  the  98th  section  of  that  Act 
with  reference  to   persons  to  whom  objection  has 
been  tiiken  l)efore  the  revising  barrister,  upon  whose 
case    the    revising    barrister  is   to  pronounce ;    if 
no    objection    has   been   taken,   and   he    has    pro- 
nonnced    no    express    decision,   the  committtee  or 
the  Judge  sitting  here  cannot,  even  on  a  scrutiny, 
go  into  the  question  of  qualification.     If  an  objection 
could    not    have  been    made  before   the    revising 
barrister,  then  in  respect  of  such  an  objection  arising 
afterwards,  it  appears  to  me  that  it  comes  clearly 
within  the  expression  "  legal  incapacity  at  the  time 
of  his  voting,'*  which  might  be  inquired  into  by  an 
election  committee,  and  which  may  now  be  inquired 
into  by  a  Judge,  and  such  was  the  decision  in  the 
Cambridge  case,  reiK)rted  in  Wolferstan  and  Dew, 
page  46.    It  is  prober,  however,  to  mention,  indeed 
it  would  be  quite  uncandid  not  to  mention,  that  the 
very  same  committee,   singularly  enough,  at  page 
60  of  the  same  reports,    appear,   according  to  the 
report,  to  have  had  before  them  the  case  of  a  person 
who  had   not  resided  during  the  six  months  pre- 
ceding, eading  upon  the  31st  July,  and  with  respect 
to  such  a  person,  inasmuch  as  the  committee  said  an 
objection  might  have  been  taken  before  the  revising 
barrister,  and  was  not  taken,  they  declined  to  go 
into  the  case  of  his  not  being  resident  after  the  31st 
July,  upon  a  ground  which  seems  to  me,  I  own,  to 
partake  of  a  good   deal  of  subtlety,  namely,   that 
there  was  no  cessation  of  residence  after  the  3 1st 
July,  but  that  the  cessation  of  residence  was  at  a 
period  at  which  it  might  have  been  inquired  into  by 
the  revising  barrister.     I  shall  always  speak,  1  hope, 
with  the  greatest  respect,  and  quite  a  sincere  one.  of 
the  decisions  of  election  committees,  and  especially 


after  a  laborious  study  of  the  reports  of  so  many  of 
them  as  I  can  find  in  the  books,  the  mass  of  which, 
both   as   to   practice  and  as  to  decision,  though  I 
cannot  say  so  of  all,  certainly  is  characterised,  as  it 
appears  to  me,  by  strong  good  sense,  and  also  by  a 
legal  precision  upon  the  whole,  which  was  hardly  to 
be  expected  from  bodies  formed  as  election  com- 
mittees were.   But,  speaking  with  reference  to  the 
decision   in  the  second    Cwnhridge  case,  1    cannot 
myself,  looking  at  the  79th  section,  say,  if  I  were 
to    put   my  own  construction  u}M>n  it,  it  is  one 
to  which  I  should  not  have  come— I  think  I  should, 
but  1  say   no  more   upon   it,   because  I  am  told 
the  question  is  before  the  Court  of  Common  Pleaa 
in  the  Saiisimry  case.    I  think  I  should  have  come 
to  the  same  conclusion  in    the  second   case,  at 
page  60,   which  the    committee  came  to  in  the 
former  case  at  pages  45,  46,  in  which  the  com- 
mittee reported  to  the  House  that  non-residence 
was  a  legal  incapacity,  no  doubt  referring  to  the 
terms  of  the  98th  section  of  the  6th  Vict.     I  have 
delivered  myself  of    whatever    knowledge  of   the 
law   upon   this   Leicester   case,    and    other    casea 
of    outvoters    was    in    me,    and    I  must    proceed 
to  deal  with  the  facts.    Given  that  it  was  lawful 
for  the  member,  in  the  terms  of  the  stat.  21  &  22 
Vict.,  to  provide  conveyance    for    the  outvoters; 
given  that  it  was  not  lawful  for  the  member  to 
promise,  as  was  proved  in  the  case  of  Cooper  y.  Sieuie^ 
to  pay  the  expenses  of  outvoters  should  they  come 
up ;  given  that  it  was  not  lawful  for  the  member 
or  his  agent  to  pay  the  expenses  of  outvoters ;  and 
given,  also,  as  I  think  must  be  conceded,  that  the 
payment  of  expenses  shortly  after  voting,  traced  to 
the  agent  of   the  member,  would  be  such  pregnant 
evidence  of  a  promise  to  the  voter,  as  that  such  a 
promise  ought  to  be  concluded,  unless  the  other  cir- 
cumstances of  the  case  excluded  that  conclusion, 
was  there  such  a  promise  or  was  there  such  a  pay- 
ment ?     I  cannot  do,  as  I  was  asked  to  do  in  the 
reply,  select  one  of  these  cases  and  deal  with  it  by 
itself,  and  say  whether,  if  it  stood  alone,  I  should 
come  to  the  conclusion  that  that  was  a  promise  of 
payment;  and   if  there  was,  however  questionable 
the  evidence  might   be  in  that  case  standing  by 
itself,  then  argue  from  that  that  the  character  of  all 
the  other  cases  must  have  been  the  same.     I  think 
that  would  be  reasoning  from  the  particular  to  the 
universal  in  a  very  objectionable  form.    I  think,  on 
the  other  hand,  that  when  dealing  with  the  evidence, 
if  you  found  that  in  a  great  or  any  considerable 
number  of  cases  which  have  been  brought  forward 
there  was  evidence  of  payment,  though  you  might 
not  be  satisfied  with  that  evidence  if  those  cases  stood 
alone,  yet  you  might  fairly  pray  in  aid  other  cases 
in  which  there  was  distinct  evidence  of   payment, 
and,  upon  the  whole,  come   to  the  conclusion  that 
there   might  have  been   payment,  or  .a  promise  of 
ptiyment,  in  some.    Further,   however,  as  a  third 
ri-nmrk   upon   a  question   of  fact;  and  here  I  am 
dealing   purely    with   the   question  of   fact,  which 
anybody  in  court   who  has  heard   the  evidence  is 
quite  as  competent  to  judge  of  as  myself,  1  think  it 
must   be  conceded  that  if  in  tha  case  of  a  great 
number  of  these  instances  in  which  it  is  alleged  on 
the  part  of  the  petitioners  that  a  promise  of  payment, 
or  a  payment  was  made,  such  promise  and  such  pay- 
ment  are    excluded.     Great   caution  ought    to  be 
exercised  with  reference  to  payments  aa  to  which 
evidence  has   been   given   in   respect  of  a  smaller 
number  of  cases,  because  you  have  here  established, 
as  it  were,  not  only  an  intention  tl  at  there  should  be 
no  payment  made,  and  no  promise  given,  but  a  habit 
in  reference  to  the  election  that  there  should  be  no 
jiayment   made  or  promise  given,  and  it   became 
unlikely,  therefore,  that  any  person  connected  with 
the   members,  who   had   themselves  assumed   that 
habit,  and  enforced  the  performance  of  it  upon  their 
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foUowera,  that  any  person  connected  with  the  mem- 
bers in  a  shape  to  bind  them  by  his  agency,  should 
have  made  the  payments  in  the  lesser  number  of 
cases  which  there  is  evidence  were  made.    Now 
with  these  straws  to  form  a  clue,  such  as  it  is,  to 
the  evidence,  what  course  ought  one's  mind  to  take  ? 
I  will  take  the  Leicester  case,  which  was  properly 
put  forward  as  the  strongest,  upon  which  the  most 
distinct  evidence  was  given  upon  the  part  of  the 
petitioners ;  the  evidence  upon  the  part  of  the  peti- 
tioners being  such,  that  had  it  been  unanswered,  I 
do  not  hesitate  to  say  I  should  have  come  to  a  con- 
clusion quite  satisfactory  to  my  mind  that   there 
was  a  promise  to  pay,  or  payment  of,  a  number  of 
men,  two  or  three  and  twenty,  as  to  some  of  whom 
I  have  the  strongest  opinion  that  they  were  persons 
who  came  to  vote,  and  to  share  in  that  which  ought 
to  be  the  inheritance  of  the  residents  of  the  city, 
and  came  to  do  so  improperly,  bearing  in  mind  the 
provisions  of  the  79th  section.    A  number  of  persons 
came  over  from  Leicester  to  vote.    They  had  pre- 
viously met  at  the  Talbot  Inn,  where,  no  doubt,  the 
plot  I  would  call  it  if  it  were  illegal,  and  the  plan 
I  will  call  it  if  it  were  lawful,  was  formed.    Thej 
had  set  out  in  the  dark  from  the  borough  of  Leices- 
ter, under  circumstances  in  which  it  appeared  that 
they  were  desiring  to  escape  observation.    They 
had   been    brought    over    and    set    down    out    of 
Coventry,  at  a  place  where  also  they  might  escape 
observation,  and  they  had  polled,  and  two  or  more 
of  them  afterwards  applied  to  a   person  named 
Eilbey,    who  was    an  agent  of    the  members  re- 
turned;   they    applied   to    Mr.    Arthur    Seymour 
as  an  agent  of  the  members  returned ;  and  they 
applied    to   a    Mr.    Burrows,    at    Leicester,    who 
was    in    communication    with    the   agent    of   the 
members   returned,   and  they   pressed   upon   those 
persons  a  demand  for  payment  for  their  expenses, 
or  for  their  loss  of  time.    They  were  not  very  dis- 
tinct (you  could  not  expect  that  from  them),  as  to 
the  precise  form  in  which  it  was  to  cunie ;  but  it 
was  to  be  payment  in  res^iect  of  their  having  joined 
the  expedition,   having  come   over  and   voted   at 
Coventry.   Moreover,  it  is  clear  to  my  mind — what- 
ever may  have  been   the  grave  misconduct  of  all 
these  men,  and  very  grave  it  was,  in  respect  of  each 
of  them,  in  any  view  of  the  case — it  is  clear  to  my 
mind  that  these  men  did,  fn>m  what  passed  at  the 
Talbot  Inn,  come  to  the  conclusion  that  they  would 
be  paid  their  expenses  if  they  came  over ;  that  it 
would  be  made  sufficient  for  them,  or  that  it  would 
be  made  right  for  them.  They  hoped  it,  they  wished 
it,  they  expected  it.  Whether  they  would  have  come 
and  voted  if  they  had  had  no  such  wish  or  expecta- 
tion, it  is  hardly  necessary  to  consider.    Whether 
their  enthusiam  would  have  evaporated  if  the  pros- 
pect of  getting  something  for  coming  over  had 
been    shut   out,    it    is    unnecessary    to    consider. 
Perhaps     it     would     as     to     some,     perhaps     it 
would  not  as  to  others.    However,  they  did  un- 
questionably expect  it.    I  need  hardly  refer  to  the 
letters  and  the  telegrams,  for  I  dismiss  them  by 
saying  that  the  meeting  at  the  Talbot,  and  the 
bringing  over  of  these  men,  was  in  consequence  of 
a  communication  between  Burrows,  who  met  them 
at  the  Talbot,  and  the  agent  of  the  sitting  member ; 
but  patting    those  facts    together,  if    they  were 
not  explained,  I  think  no  man  in  his  senses  -that  is 
no  man  of  my  mind  in  his  senses — could  arrive  at 
any  other  conclusion  but  that  there  was  some  dark 
transaction  which  it  was  necessary  to  conceal ;  the 
result  of  which  was  that  the  men  had  been  brought 
over  under  circumstances   requiring   concealment, 
there    being  a  breach  of    the  provisions  of    the 
Corrupt  Practices  Act  in  respect  of  them.    That 
being  the  evidence  on  one  side,  has  that  case  been 
answered  ?    I  must  say  (and  one  must  be  forgiven 
for  saying  so  in  such  a  case  as  this)  I  firmly  believe 


in  the  honesty  of  intention  on  the  part  of  the  sitting 
members.    It  is  not  likely  that  persons  of  education 
and  intelligence  like  Mr.  Eaton  and  Mr.  Hill,  if  they 
were  corrupt  enough  to  break  the  law  as  they  must 
both  have  known  they  were  doing,  if  they  set  on 
foot  or  sanctioned  such  a  plot,  would  have  interfered 
themselves—it  must  have  been  a  thing  done  by  their 
agents  if  it  was  done  illegally  at  all.    It  is  not  very 
likely  that  Mr.  Seymour  should  have  done  so.    I 
believe  it  as  little  of   him  as  I  do  of  the  sitting 
members,  and  if  the  evidence  had  simply  consisted 
in  calling  those  gentlemen  and  their  saying,  *'  We 
positively  forbad  anything  of  the  kind — we  were 
very  much  grieved  at  what  we  heard,*'  and  so  forth 
I  should  have  said,  "  I  am  very  glad  to  hear  it, 
and  I  shall  certify  accordingly;  but  some  person 
representing  or  misrepresenting  you,  has  broken 
the  law ;    and    you  cannot  hold    the    prize  you 
have  won    in  a  race   in   which    there    has    been 
foul  play  committed  by  a  person  whom  you  em- 
ployed."   Therefore,  having  first  taken  the  state 
ments  of  those  gentlemen,  it  is  necessary  to  see 
what  the  real  explanation  is  which  has  been  given, 
and  to  weigh  it  against  the  evidence  on  the  other 
side.    The  explanation  which  has  been  given  is  this, 
that  there  was  a  council  as  to  whether  the  men 
should  be  brought  over.    Mr.  Eaton  did  not  want 
to  have  anything  to  do  with  them,  because  he  was 
pretty  sure  of  180  majority.    Mr,  HiU  having  some 
case  in  his  mind — with  respect  to  which  all  I  can 
say  is,  after  hearing  what  Mr.  Hill  and  Mr.  James 
said  of  it,  and  knowing  what  I  do  of  it,  that  it  is 
an  obscure  case  which  can  hardly  give  much  assist- 
ance — Mr.  Hill,  not  being  quite  so  sanguine  as  Mr. 
Eaton,  appears  to  have  at  last  turned  the  scale, 
and  the  men  were  sent  for,  but  they  were  sent  for 
at  least  in  a  way  which,  by  the  21  &  22  Vict,  is 
lawful,  because  by  that  Act  the  member  may  pro- 
vide his  own  conveyance.     Mr.  Eaton  provided  his 
own  horses  and  omnibus,  but  it  was  arranged  that 
I  that  conveyance  so  provided  by  Mr.  Eaton  should 
l)e  sent  over  and  the  men  should  be  taken  up.    Cir- 
cumstance the  first,  therefore,  in  favour  of  an  in- 
'  teution  to  comply  with  the  law  rather  than  to  break 
it.    Then,  Mr.  Hill  states  that  he  gave  directions, 
which   no  doubt  was  done  (that  is  confirmed,  if 
confirmation   be   necessary,    by   the  statement    of 
every  other  person  concerned  in   the  transaction), 
that  the  men  should  be  taken  up  away  from  a 
public-house  and  set  down  away  from  a  public- 
house.     That,  again,  is  circumstance  the  second, 
showing  that  the  law  was  intended  to  be  complied 
with  in  avoiding  treating ;  and  further,   Mr.  Hill 
being  aware  that  any  payment  or  promise  of  (lay- 
mcnt  would  vitiate  the  election  and  would  be  un- 
lawful, which  ought  to  have  been  enough,  and  I 
have  no  doubt  would  have  been  enough  for  him, 
directed  that  no  promise  of  payment  should   be 
made  to  the  men,  and  that  their  expenses  shouU 
not  be  paid ;  and  I  think  he   went  so  far  as   to 
say  that  they  should  be  informed    that   no  pay- 
ment snould  be  made,  which  directions  were  after- 
wards, according  to  Burrows,  complied  with,   and 
the  men  were  so  informed.  Then  the  next  witness  is 
the  friend  who  is  mentioned  in  the  telegram —the 
mention  of  whom  also  added  a  certain  sort  of  mys- 
tery to  the   transaction — the  friend   sent  over  to 
assist  in  the  contrivance.    That  friend  turns  out  to 
be  Mr.  Eaton,  jmiior,  who   was  sent  over  not  to 
assist  in  any  unlawful  contrivance,  but   who  was 
sent  over  for  the  purpose  of  taking  care  that  what 
was  done  should  be  done  according  to  the  law. 
What  he  did,  certainly  did  not  break  the  law,  and 
certainly  he  did  act  upon  the  instructions  which  he 
received.     I    say    certainly,    because    nobody    has 
doubted  Mr.  Eaton,  junior's,  evidence ;  I  did   not 
myself  doubt  his  evidence.    But  that  is  not  all ; 
Mr.  Hill  went  over  and  communicated  with  a  wit- 
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ness  who  was  called,  a  person  named  Burrows,  who 
appears  to  be  a  strong  party  man,  who  has  been  a 
long  time  in  an  employment  at  Leicester,  who  has 
all  the  appearance  of  a  man  whose  word  is  to  be 
respected,  and  who,  although  he  was  contradicted 
on  one  point  by  Noah  Cox,  a  witness  called  on  the 
part  of  the  respondents,  for  the  purpose  of  confirming 
him  (a  circumstance  which  only  illustrates  a  saying 
which  I  do  not  stop  to  recite),  was  contradicted  by 
a  i>er8on  who  had  no  interest  in  the  matter,  who 
was  no  voter,  and  who  probably  paid  no  more  atten- 
tion to  what  passed  abouc  him  in  the  public-house, 
than  a  person  usually  does  to  conversations  in 
which  he  has  no  concern  to  attend.  I  say  Burrows, 
whose  evidence  seems  trustworthy,  states  he  not 
only  did  not  promise  the  men,  but  that  upon  the 
men  suggesting  the  question  (as  I  have  no  doubt 
they  did,  confirming  in  this  respect  the  evidence  of 
the  humpback  Clarke),  whether  payment  was  not 
to  be  made,  he  said  there  was  no  payment  to  be 
made.  Burrows  stated  that,  and  Cox  was  called  to 
confirm  him ;  but  Cox  failed  to  do  so,  saying  that  he 
did  not  hear  anything  said  about  payment  or  promise 
of  payment,  and  I  must  take  Burrows  by  himself.  I 
think  it  must  be  taken,  if  Burrows  was  speaking  sin- 
cerely, and  I  have  no  reason  to  doubt  that  he  was, 
he  meant  to  say,  and  did  in  effect  say,  that  he 
rather  negatived  than  affirmed  that  payment  was 
to  be  made.  Then,  with  the  exception  of  what  is  to 
be  found  in  that  statement  which  Clarke  made,  and 
contradicted,  and  in  another  statement  of  another 
witness,  which  he  made  and  afterwards  contradicted, 
there  is  nothing  besides  conjecture  to  prove  that  any 
one  of  those  people  was  actually  paid  any  money, 
and  if  there  be  evidence,  assuming  even  that  hear- 
say evidence  upon  such  a  subject  would  be  admissi- 
ble, though  I  think  it  never  has  been  held  to  be 
admissible,  except  for  the  purpose  of  scrutiny,  there 
is  no  trace  of  any  agency,  except  as  connected 
with  the  suggested  payment  by  Eilbey  to  a  man,  I 
think  named  Parker,  of  40/.  for  distribution 
amongst  those  people.  Parker  did  not  prove  it, 
and  I  pay  very  little  attention  indeed,  as  may  be 
supposed,  to  his  evidence.  Kilbey  denied  it,  and 
therefore  it  rests  that  such  a  payment  has  not  been 
proved,  and  there  is  no  reflected  light  to  put  the 
matter  before  the  court  othervrise  than  as  represented 
by  the  witnesses  on  the  part  of  the  respondents,  to 
whose  evidence  I  have  directed  attention,  to  show 
that  there  was  an  undercurrent  of  corrupt  men, 
besides  and  beyond  Mr.  Eaton  and  Mr.  Hill,  aod 
young  Mr.  Eaton  and  Burrows.  Moreover,  it  is 
perfectly  clear  that  the  petitioners  have,  as  was 
their  duty,  fione  their  very  best  to  bring  together 
every  piece  of  evidence  that  could  be  given  upon 
this  case.  Amongst  other  things,  they  have  sub- 
pcenaed  a  number  of  men.  I  do  not  at  all  refer  to 
this  as  a  thing  which  would  influence  my  mind,  but 
no  doubt  the  petitioners  were  well  advised ;  no  doubt 
they  did  right  in  subpoenaing  them,  and  endeavour- 
ing to  get  what  they  could  from  them,  and  also  no 
doabt  they  were  right  in  sending  them  away  when 
they  found  they  could  not  get  anything  out  of  them. 
A  number  of  persons,  stated  to  have  formed  part  of 
the  twenty-two  or  twenty-three  men  that  came 
over,  have  been  unable  to  add  anything  to 
the  evidence  upon  the  subject,  and  I  shall 
conclude  what  I  have  had  to  say  upon  this 
case  by  saying  that  to  the  evidence  of  those 
witnesses  I  do  not  attach  much  credit,  and  I  rather 
refer  to  it  as  showing  that  I  have  turned  the  matter 
about  in  my  mind,  and  looked  at  it  in  many  directions. 
If  those  men  had  been  promised,  I  think  there  are 
circumstances  of  the  case  which  are  exceedingly 
strange.  I  say  I  pay  no  attention  to  those  wit- 
nesses, and  refer  to  them  no  further.  I  will  not 
even  go  through  them  because  I  believe  it  would  be 
a  waste  of  time.  I  cannot  forget  the  extraordinary 
conduct  of  the  witnesses,  throwing,  if  there  was 


any  evidence  of  illegality— and  there  was  in  the 
first  instance  strong  evidence  of  illegality  in  the 
Leicester   case — throwing    the    burden    upon  the 
person    they  meant  to  serve  by  their  misconduct 
and  their  obvious   f^ity    in  denying  that  they 
recollected  things  which  they  .might  have  known 
and  recollected.    This  is  not  the  first  century  by 
many  in  which  it  has  been  observed  that  the  most 
dangerous  witness  that  you  can  have  to  dissore 
you  when   he   is  called  by  your    opponent  is   a 
dishonest   friend.      I   account   for   these  peoplo 
conduct  which  struck  me  so  forcibly  at  the  time  by 
saying  that  they  attempted  to  be  dishonest  friends 
to    the   respondents'  cause.     They  did  as  much 
mischief  as  they  possibly  could,  and  cast  as  much 
suspicion  and    prejudice    about   the    case  of  the 
respondents  as  could  have  been  cast  upon  it  even 
by  the  positive  e  vidence  of  the  men  who  had  so 
misconducted  themselves  after  knowing  that  they  had 
misconducted  themselves.    That  suspicion  and  that 
prejudice  has  been  removed  by  evidence  of  a  trust- 
worthy character;    but  the  way  in  which  those 
witnesses  went  on  in  the  box  has  covered  them  with 
discredit,  and  would  have  ensured  them  an  impri- 
sonment if  they  had  been  men  in  a  higher  position 
in  life.    I  am  afraid  if  I  went  on  on  this  subject,  it 
has'occupied  my  thoughts  so  long,  that  I  should 
remove,  by  the  tediousness  of  the  various   topics 
which  have  occurred  to  me  in  considering  the  casCf 
the  effect  of  any  reasoning  I  may  have  advanced  in 
support  of  the  conclusion  that  the  Leicester  case  is 
not  made  out — that  it  is  not  made  out  that  there 
was  a  promise  made  to  pay  the  men  their  expenses 
conditionally  upon  voting,  and  that  there  was  not  a 
corrupt   payment,  assuming  that  a  corrupt  pay- 
ment     after    the    election     would     fall    witfaln 
the  d6th  section,  which  I  should  rather   like  to 
consider  more  if  I  had  to  decide  it.     I  think  it 
would  in  the  way  I  mention,  as  throwing  light  upon 
the  conduct  of  the  parties ;  but  I  do  not  wish  to 
decide  it,  I  only  throw  it  out  for  reconsideration. 
I  now  come  to  the  other  cases.    I  deal  with  this 
Leicester     case    as    being    the    case    containing 
the  majority  of    instances,  and  I  shall   not  re- 
peat  what  I  have  said  as  to    my   view   of    the 
sort  of    reasoning  applicable  to  all  of  the  casesu 
I  must  pass  over  those  cases  which  remain  to  be 
dealt  with,  shortly,  inasmuch  as  I  have  stated  my 
general  views  at  large  in  dealing  with  the  first. 
The  next  case  to  deal  with  is  the  Birmingham  case. 
I  think  the  Birmingham  case  was  that  of  Lord  and 
Rose,  and  I  think  the  witness  called  upon  the  part 
of  the  respondents  was  William  Barnacle,  a  man 
said  to  have  given  Is.  6^.  to  one  of  the  men  to  pay 
bis  railway-ticket  fiom  Birmingham.    I  think  that 
there  was  a  statement  in  that  case  that  Bamade 
had  spoken  of  its  being  all  right ;  and,  further,  that 
there  was,  with  regard  to  that  case,  the  evidence 
with  respect  to  Herbert  Jackson.    I  should  be  very 
glad,  in  disposing  of  those  cases,  if  I  should  make 
any  omission  in  respect  of  them,  to  have  it  supplied 
even  at  this  moment ;  but  it  appears  to  me  that  in 
respect  of  that  case  there  is  no  proof  of  any  agency 
of  the  person  who  paid  the  lOs.    I  do  not  think  it  is 
sufficiently  made  out ;  and,  as  Mr.  Huddleston  has 
so  thoroughly  observed  on  this  case  on  the  part  of  the 
respondents,  and  Mr.  James  has,  with  equal- thorough- 
ness, advanced  what  he  had  to  say  upon  the  part  of 
the  petitioners,  I  do  not  think  that  I  should  be  jus- 
tified  in   saying  more  than  that  it  appears  to  me 
that  it  is  not  proved  that  there  was  a  payment  by  an 
agent  in  that  case.    I  think  it  would  be  a  strong 
measure,  with  respect  to  the  two  payments  of  10s. 
each  to  persons  who  had  come  over  from  Birming- 
ham without  any  previous  promise  that  I  can  make 
out,  though  undoubtedly  with  the  expectation  that 
they  would  be    paid,    to    conclude   that    because 
some  person,   taking  their  evidence  as  true,  gives 
each  of  them  10s.,  tluit  person  not  being  prov^  to 
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be  an  agent  of  the  members,  upon  that  penal  con- 1  bribery.    With  respect  to  John  Moore,  if  either 
sequences  should  follow.    I  can  understand  a  can-     party  had  asked   me  to  have  a  search  made  for 


didate  being  very  much  injured  by  a  person  who 
was  partly  favourable  to  him,  and  who  was  very 
glad  he  had  got  in,  and.who  also  knew  something 
of  the  men,  saying,  "These  poor  fellows  have  come 
over  from  Birmingham  to  vote.    True,  the  members 
cannot  pay  them,  and  I  not  do  mind  spending  a 
sovereign  or  two  upon  the  occasion,  and  giving 
one  or  two  of  them  something  to  pay  their  ex- 
penses."   I  can  understand  that  being  done,  but  I 
cannot  understand  its  being  a  fair  conclusion  upon 
that  to  say  that  if  that  was  done  by  a  hundred 
people  that    unquestionably  the  man  was  not  a 
friend  but  an  agent  of  the  members,  because  even 
in  the  enthusiasm  of  an  election  contest  men  do  not 
spend  their  money  in  that  way;  but  I  think  it 
would  be  going  farther  than  one  would  be  justified 
in  doing,  though  I  confess  I  feel  disposed  to  scru- 
tinise those  outvoters'  cases  a  little  more  closely 
than  perhaps  others  would,  to  draw  a  concluRion, 
I  will  not  say  not  warranted,  but  not  suflftciently 
founded,  and  to  say  that  the  payment  of  that  lOs. 
by  a  person  not  proved  to  be  an  agent  even  under 
those  circumstances  does  reflect  light    upon   the 
previous  transactions,    especially  when    Barnacle, 
who  was  not  an  agent,  who  is  called,  was  the  person 
who  is  said  to  have  held  out  the  expectation  by 
means  of  the  promise.    Now  I  must  pass  on  to  the 
persons  from  London.    The  persons  from  London 
stand  in  rather  a  peculiar  position  for  this  reason, 
because  until  William    James  Hedger,  who  was 
called  late  yesterday  evening,  was  put  into  the  box, 
everybody  on  both  sides  was  under  the  impression 
that  there  was  a  telegram  relating  to  those  two 
men  from  London  from  a  person  of  the  name  of 
Hooper,  in  Warwick-street,  Regent-street,  directed 
to  Hedger.    The  name  of  the  son,  William  James 
Hedger,  turns  out  to  have  been    substituted  by 
mistake  for  the  name  of  the  father,  Henry  Hedger, 
the  father  being  one  of  the  ward  managers,  which 
ward  managers,  I  think,  it  has  been    taken    by 
consent  in  tke  course  of  the  inquiry  must  be  taken 
to  have  been  agents  for  the  sitting  members.    You 
have  a  telegram  "  keep  the  two  men,"  and  that  is 
sent  down  shortly  before  the  election — I  think  on 
the  12th  or  14th  Nov.  though  the  date  is  not  very 
distinct.     Then  you  have  two  men  coming  from 
London,   one   of  whom  said  that  he  was  led  to 
expect  50«.,   and  another   of  whom  said  that  he 
actually  received  505.  from  a  person,  I  think,  of 
the  name  of  John  Moore.    Upon  the  evidence  of 
the  second  of  those  witnesses,  I  am  rather  inclined 
to  believe  that  Moore  did  give  him  the  50«.    That 
man,  John  Moore,  is  not  called,  and  no  explanation 
is  given  of  his  not  being  called.    When  Mr.  James 
addressed  me  in  reply,  those  two  circumstances, 

as  he  properly  used  it  at  the 
fact  of  John  Moore  not  having 
for  or  called,  made  so  strong 
upon  my  mind  that  if  the 
case  had  closed  last  night,  and  I  had  been 
obliged  to  decide  upon  the  facts  as  they  appeared, 
without  further  information,  I  should  have  come  to 
the  conclusion  that  those  men  did  come  upon  the 
promise  of  being  paid  their  expenses,  and  I  should 
have  come  to  that  conclusion,  though  reluctantly ; 
but  then  it  occurred  to  my  mind  that  this  is  not  a 
case  at  Nisi  Prius,  and  that  it  ought  not  to  be  decided 
as  you  must  decide  before  a  jury,  who  must  give 
their  decision  off-hand,  and  cannot  call  for  witnesses 
as  I  can.  This  is  a  case  in  which  inquiry  can  be 
and  ought  to  be  made,  and  now  William  James 
Hedger  being  sent  for  proves  that  the  telegram 
which  was  supposed  to  relate  to  the  two  men  from 
London  was  really  a  telegram  relating  to  two  com- 
missionaires, who  were  sent  down  to  act  as  detec- 
tives for  the  purpose  of  watching  and  preventing 


that  telegram 
time,  and  the 
been  inquired 
an    impression 


him  I  should  have  done  so ;   and  I  said  last  night 
that  I  should  hear  any  evidence  on  this  point  that 
either  party  might  think  proper  to  give.     It  was 
alleged  on  the  part  of  the  respondents  that  John 
Moore  was  not  to  be  found.    The  petitioners  have 
had  an  opportunity  of  searching  to  see  if  that  was  so, 
and  I  think  I  must  come  to  the  conclusion  that  Jchn 
Moore  is  a  person  whose  absence  is  not  designed  on 
the  part  of  the  respondents.    I  am  therefore  to  con- 
sider, so  to  speak,  without  prejudice  whether  it  is 
proved  that  John  Moore  was  an  agent,  and  I  have 
not  heard  from  Mr.  James  any  preof  that  John  Moore 
was  an  agent,  beyond  suggestions  or  conclusions 
from  other  parts  of  the  evidence.    Very  distinct 
evidence  has  been  given  as  to  who  were  agents,  and 
I  have  a  list  of  all  the  persons  by  whom  prima  facie 
and  properly  the  members  ought  to  be  bound.  Upon 
the  whole  it  appears  to  me  that  the  calling  of 
Hedger,  and  what  I  must  consider  as  practically  the 
explanation,  that  Moore  is  not  to  be  got  at,  ought 
to  weigh  the  scale  in  the  opposite  direction  from  that 
in  which  it  Inclined  in  my  mind  yesterday  evening. 
The  remaining  case  is  one  which  I  have  passed  over 
because  it  stands  upon  a  peculiar  footing.    It  is  the 
case  of  a  man  from  Dudley,  and  with  regard  to  him 
the  evidence  consists  in  this  that  a  telegram  was 
sent  to  him,  and  was  sent  to  him  in  these  terms : 
"Eaton's  committee.    Mr.  Hammerton,  come  by 
first  train  to  Stag,  Bishop  Street,"  and  that  is  signed 
"  James  Eilbey."    He  said  it  was  not  his  signature, 
but  it  was  sent  by  his  authority,  and  no  doubt  it 
was  a  paper  which  came  from  an  agent  of  the  sit- 
ting members,  and  which,  if  it  amounted  to  a  pro- 
mise to  pay  the  witness's  expenses  conditionally 
upon  his  coming  up  and  voting  for  them  at  the  elec- 
tion, would  have  defeated  the  election.    Moreover, 
Hammerton  states  that  he  was  paid  a  sovereign  by 
Kilbey.    With  respect  to  the  payment  of  the  sove- 
reign, if  you  take  the  payment  of  the  sovereign 
with  the  telegram,   there  is  an  end  of  the  case, 
because  Eilbey  was  an  agent,  and  if  he  paid  that 
sovereign  to  Hammerton  this  case  is  made  out.    It 
is  necessary,  therefore,  to  inquire  what  sort  of  a 
person  Hammerton  is,  with  a  view,  first  of  all,  to 
consider  whether  it  would  be  right  to  act  upon  his 
statement  that  he  was  paid  the  sovereign,  against 
Kilbey's  statement  that  he  did  not   pay  him  the 
sovereign.    This  person  Hammerton  is  not  a  person 
of  good  character,  as  is  quite  clear  from  his  mode  of 
answering  the  questions  as  to  what  passed  before 
the  election  committee  upon  a  former  occasion.   He 
must  have  done  something  to  be  ashamed  of,  or 
rather   that  other  people  thought  he  ought  to  be 
ashamed  of.    It  appears  that  this  witness  Ham- 
merton wrote  letters,  both  of  which  I  have  in  my 
hand,  and  those    letters  are  directed   to  Kilbey: 
"  I  have  had  several  visits  from  the  t//-Liberals  of 
Coventry,  who  went  from  Birmingham  respecting 
my  coming  up  at  the  last  election.    I  was  three 
hours  with  them  at  the  Bush  Hotel,  and  dined  with 
them,  and  took  my  grog,  &c.,  and  in  answer  to  their 
queries,  I  told  them  bluntly  that  I  paid  all  my  own 

expenses,  and  if  I  had  not,  they  and  their  d 

party  should  not  know  for  one  thousand  pounds. 
I  take  this  liberty  to  satisfy  you  and  our  party  that 
I  am  firm,  as  I  have  heard  that  they  have  boasted, 
I  am  coming  up,  but  no  go.  I  think  I  tricked  them 
nicely  to  get  a  good  dinner,  and  wine  and  cigars, 
&c.,  and  then  threatened  to  kick  them  out  of 
Dudley.  If  our  worthy  members  are  unseated,  I 
hope  we  shall  have  two  othiers,  and  will  come  up 
and  serve  them.  Please  tell  William  Lynes, 
Esquire,  of  the  case,  and  how  I  disposed  of  them." 
That  letter,  when  read,  struck  me  as  having  two 
aspects,  because  that  man,  if  he  was  a  man  upon 
whom  no  reliance  could  be  placed,  like  those  persons 
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called   in   the  Leicester  case,  seems    to    boast  of 
having  something  to  conceal.    That  unquestionably 
is  so,  but  I  do  not  pay  much  attention  to  that  letter. 
Then  comes  the  letter  of  the  10th  December :  "  1 
humbly  hope  you  will  excuse  my  freedom  in  writing 
to    you.     My    daughter  wrote    to  me  yesterday, 
stating    that   the   Radical   demagogues    intend    to 
lodge  a  petition  against  the  return  of  our  respected 
members.    I  hasten  to  inform  you  there  was   one 
Joseph   Cooper   acting  in  our   ward,   and   he  was 
always  a  dark  blue  before,  and  I  am  informed   he 
came  over  on  purpose  to  obtain  evidence  against  us, 
and  I  know  he  is  capable  of  doing  or  swearing  any- 
thing.   The  said  Joseph  Cooper  was  in  Binniugham 
last    March,  and   followed   me  and  the   witnesses 
about,  abusing  me,  and  endeavouring  to  persuade 
them    not    to    go,  at   the  instigation   of  Stephen 
Knapp.    I    hope   you    will    see    Mr.    Kilbey    re- 
specting him.    As  I  come  into  Dudley  every  day 
or  80,  any  communication  will  find  me,  62,  Wolver- 
hampton-street,   Dudley.    I  beg  to  remain,  your 
humble  servant,  Thomas  Hammerton.    P.S.  I  have 
just  had  a  letter  signed  Chairman,  Messrs.  J.  and 
Carter's  committee,   dated  Castle   Inn,    9th  Dec, 
requesting  information  who  paid  my  expenses  and 
loss  of  time  in  coming  up  to  poll,  &c.— a  nice  little 
bit    of  radical    impudence.      I  shall  reply  that  I 
came  at  my  own,  and  will  do  so  again  as  long  as  a 
conservative  is  in  the  field  against  them."    That 
letter  also  is  open  to  the  remarks  that  I  have  made. 
That  letter  certainly  has  a  double  aspect.    It  may 
be  the  letter  of  a  man  who  has  got  his  expenses, 
and  who  writes  to  say  that  be  is  concealing  that 
fact  from  the  opposite  side.    Certainly  it  appears  to 
me   that  those  letters   put  one  side  in   as  great 
adifiiculty  as  another,  with  one  exception,  that  they 
prove  that  Hammerton  is  a  double-faced  rogue.    I 
know  the  diflSculty  of  dealing  with  cases  of  bribery, 
1  formed  it  rather  upon  what  I  thought  would  be 
the  sort  of  evidence  which  would  be  brought  for- 
ward before  these  courts.    I  came  to  the  conclusion 
that  one  would  see  people  who  had  played  false  to 
both  parties.    I  did  not  anticipate  seeing  so  many 
poor,  sad-eyed  people  as  I  have,  who  have  come  to 
prove  small  payments   to   them   which  could   not 
amount  to  bribery,  but  which  might  bear  the  aspect 
of  charity,  but  I  certainly  expected  to  meet  such 
cases  as  that  of   this   unscrupulous  and   untrust- 
worthy person  Hammerton.     I  felt  at  once  the  diffi- 
culty of  proving  bribery.     As  Mr.  James  put  it,  a 
jury  could  not  act  upon  Huch  evidence.    Upon  the 
other  hand,  I  feel  the  impropriety,  even  for  the  sake 
of  obtaining  the  good,  of  doing  away  with  corrup- 
tion (of  which  a  great  deal  exists,  not  so  much  as  I 
hnd  been  led  to  anticipate  in  money  in  all  the  places 
I  have  been  in),  of  endeavouring  to  do  awaj^  with 
corruption  at  the  expense  of  introducing  a  loose 
construction  of  the  law,  or  a  hasty  and  violent  pre- 
sumption  upon   facts    before  a  judicial    tribunal. 
Of  course   it    is    most   especially  in  dealing  with 
facts  that  I  must  exercise  my  judgment  as  best  I 
can.    Where  there  is  a  person  named  Hammerton 
speaking  to  a  bribe,  and  where  there  is  a  person 
named  Kilbey  contradicting  him,  and  saying  that 
there  was  no  bribe,  and  where  the  person  who  is 
stated  to  have  received  the  bribe  is  a  tainted  wit- 
ness, whose  evidence  I  should  hesitate  to  act  upon, 
even  if  there  was  no  contradiction  there,  I  cannot 
say  that  the  fact  is  proved,  because  it  is  for  the 
public   benefit   that  such   facts,  if   they  do  exist, 
should  be  proved,  and  there  is  no  public  benefit  in 
relaxing  the  rules  by  which  justice  is  administered 
in  this,  any  more  than  in  any  other  part  of  the 
system   of    legal  administration.     I  am  bound    to 
say  that  I  cannot  upon   that  evidence,   whatever 
suspicions     it     may    raise     in    my     mind,     come 
to  the  conclusion  against  Kilbey*8  evidence,   that 
the  sovereign  was  paid,  and  I  am  not  at  all  now 


sure  that  this  person  Hammerton  who,  as  I  strongly 
believe,  looking  to  the  way  :n  which  he  gave  hie 
evidence  about  the  papers  produced  before  the  elec- 
tion committee,  has  previously  dealt  in  concocted 
documents,  having  first  given  false  information  to 
the  agents  for  the  petitioners,  did  not  write  these 
letters  to  Kilbey  for  the  purpose,  to  a  certain  ex- 
tent, of  confirming  himself.  I  can  quite  believe  that 
the  learned  counsel  for  the  respondents  were  un- 
certain whether  they  should  produce  those  lattera 
or  not  when  he  got  into  the  box.    However,  I  can- 
not conclude  that  the  sovereign  was  paid.    It  re- 
mains to  say  whether,  in  point  of  law,  this  telegram 
does  amount  to  a  promise  to  pay  travelling  expensea 
conditionally  upon  Hammerton  coming  over  and 
votingfor  the  Tory  candidate?    That  is  a  question 
of  pure  law,  and  Kilbey's  intention  either  one  way  or 
the  other  could  not  aflfect  it.    I  must  put  a  proper 
construction  upon  this  document.    I  agree  with  Mr. 
James  that  an  inducement  or  a  contract  that  you 
would  give  a  man  to  understand  directly   that  a 
thing  would  be  done  if  he  did  something  else  in 
return  for  it,  would  be  sufficient ;  but  only  because 
it  would  be  a  promise— a  contract  not  acted  upon. 
The  question  is,  what  is  the  legal  construction  of 
this  document,  "  Come  by  the  first  train  to  Stag, 
Bishop-street."    Does  that  amount  to  the  contract 
or  inducement,  giving  evidence  of  a  contract  which, 
in  the  case  of  Cooper  v.  Slade^  was  held  to  amount 
to  bribery  ?   I  think  I  may  dismiss  this  by  referring 
to  the  opinion  expressed  by  a  learned  judge  whom 
it  is  only  necessary  to  name  in  order  to  command 
respect  for  him.    My  brother   Bramwell,   in    the 
House  of  LfOrds,  in  the  case  of  Cooper  v.  SladA,  gave 
the  opinion  that  even  in  that  case,  where  the  terms 
were,  "Your  expenses  will  be  paid,"  those  words 
added  by  a  person  in  the  committee-room   of   the 
member  after  what  he  had  said  were  not  sufficient 
evidence  of  such  a  promise.    However,  his  opinion 
upon  that  point,  which  was  one  rather  of  evidence 
than  of  law,  did  not  prevail ;  but  he  poiuted  out  in 
the  clearest  terms  that  no  amount  of  rash  hope  or 
expectation   on  the  part  of    a  voter  is  enough  to 
constitute  bribery,  and  everybody  agreed  that  the 
mere  request  to  the  voters  to  come  up  and  vote 
could  not  constitute  bribery.    It  is  quite  clear  that 
it  cannot,  as  a  matter  of  law,  because  if  I  were  to 
ask  one  of  the  learned  counsel  to  go  to  London  and 
vote  for  me  at  a  club  or  elsewhere  where  an  elec- 
tion was  to  take  place,  and  say,  "  Come  by  first 
train"  to  whatever  club  it  might  happen  to  be, 
although  looking  to  the  fact  that  an  election  was 
about  to  take  place,  there  could  be  no  doubt  that  I 
meant  that  he  should  come  and  vote  for  me,  I  think 
that  it  would  be  not  only  without  authority,  but 
that  it  would  be  contrary  to  the  authority  to  be 
found  in  the  opinions  of  all  the  learned  judges  who 
have  dealt  with  the  case  of  Cooper  y.  .S^uie,  to  say 
that  such  a  contract  was  implied.    If  I  send  to  a 
voal  merchant  and  say,  "  Send  me  in   so  many 
tons    of    coals,"    of  course  it  means    I  will  pay 
you  for  your  tons   of   coal;    but  if  I  write  to  a 
man  to  do  a  thing  to  which  a  price  is  not  attached, 
and  as  to  which  the  law  says  there  shall  not  be  a 
price  attached,  and  for  which  the  law  says  there 
shall  not  be  a  price  paid,  I  think  that  the  implica- 
tion of  condition  would  be  contrary  to  the  principle, 
and  also  to  the  authority  of  that  leading  case  to 
which  reference  has  been  made.     I  must  here  leave 
the  cases  of  voters  coming  up  to  vote.    1  recognise 
their  importance,  otherwise  I  should  not  have  spent 
so  many  remarks  upon  them.    Indeed,  I  have  not  a 
case  here  until  you  get  at  the  end  of  the  cases  of 
actual  bribery,  which  did  not  call  for  the  attention 
which  it  received  on  the  part  of  the  learned  counsel. 
Now  I  turn  to  the  cases  in  which  actual  bribery 
has  been  alleged,  and  those  cases  must  be  disposed 
of  in  order.    They  werti  the  cases  of  Shuttle  worth, 
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Villiers,  Wale,  Roadknight,  Barton,  and  Horsfall. 
The  moat  important  of  those  cases,  as  it  strikes  me, 
is  the  case  of  Shuttleworth,  and  that  is  the  case 
which   has  created   most    diflScuity   in   my   mind. 
When  that  poor  fellow  Shuttleworth  and  his  wife 
got  into  the  box  and  gave  their  evidence  I  certainly 
did   at  the  time  arrive  at  the  conclusion  that  a 
strong  prifna  facie  case  had   been  made  out,  and 
if    that    had    not    been    answered    I    must    have 
come  to  the  conclusion   that  a  bribe   was  given 
to    Shuttleworth..   That    bribe    is    said    to    have 
been    giyen    by   a    person    named    James    Mann. 
There  is  also  the  case  of  Villiers,  in  which  James 
Mann's  name  was  introduced.    I  think  I  ought  to 
deal  with  those  cases  together.  Villiers*s  demeanour 
did  not  impress  me  as  that  of  a  man  who  was  telling 
the  truth.  It  turned  out  that  he  had  been  previously 
convicted,  and,  almost  as  every  person  at  all  har- 
dened does,  he  said  he  was  convicted  unjustly  ;  and, 
moreover,  he  had  written  a  letter,  or  had  signed  a 
paper  in  a  very  good  hand  (not  at  all  an  ignorant 
hand,  but  the  hand  of  a  man  who  seems  to  have 
known  what  he  was   about),  stating  that  "  Joseph 
Villiers,  of  Coke-street,  weaver,  says,  I  am  a  voter 
and  at  the  last  election  voted  for  Hill  and  Eaton.    I 
declare  that  I  did  not  receive  any  money  or  bribe 
for  doing  so.    The  agents  for  the  petitioners  have 
been  trying  to  make  me  say  so~2nd  Feb.   1869." 
Therefore,  here  is  another  of  the  double-faced  ones, 
and  not  a  man  whose  evidence  is  to  be  received 
with  the  greatest  confidence,  or  to  be  acted  uiKin 
unless  it  is  confirmed.     With  respect  to  Shuttle- 
worth  he  states  that  Mann  had  called  at  his  place 
and  taken  him  aside  in  his  house  to  a  certain  place 
under  concealment  and  gave  him  half -a-crown,  and 
afterwards  gave   him    10«.    The  evidence   to  con- 
firm   this     is    the    evidence    of     his    wife,    who 
speaks   to  Mann  having  been  at  the  house  under 
circumstances  under   which  the  money  is  stated  to 
have  been   paid.     That    is   the   evidence   of  those 
persons.       On   the  other   hand  there   is    the  evi- 
dence of  Mann  himself,  who  denies  that  he   was 
at  the  house,   and  denies  it  in  a    circumstantial 
manner.     He  states  when  it  was  that  he  was  at  the 
house.    He  tells  of  his  going  thtre  upon  two  occa- 
sons,   and,   lastly,   upon   the   Saturday   before   the 
election,  with  a  card   for  Shuttleworth.  which  had 
been  forgotten.     I  pay  no  attention  to  Mrs.  Shuttle- 
vrorth  talking  of  Monday  instead  of  Saturday.    I 
think  that  is  of  small  consequence.    If  I  recollect 
rightly  she  did  so,  but  I  do  not  stop  to  inquire  into 
it,  because  it  is  a  small  matter,  and  circumstantial 
variances  do  not  very  often  occur  in  a  made-up  story  ; 
but  Mann  explains  that  on  this  occasion  he  did  go 
to  the  house.     He  denies  that  he  was  there  at  the 
time  that  the  half-crown  was  said  to  be  paid,  and  he 
denies  the  payment  of  the  lOs.     If  it  had  stood  upon 
the  evidence  of  Shuttleworth  and  Mann  it  would 
have  been  a  case  in  which  I  should  have  been  left 
without  any  other  alternativr^  than  to  say  to  a  jury : 
Do  you  believe  the  one  or  do  you  believe  the  other  ? 
or,  rather,  do  you  believe  the  one  side  so  much  more 
than  you  believe  the  other,  that  you  are  content  to 
rest  your  judgment  upon  it,  and  to  pronounce  for 
the  affirmative  ?    The  case,  however,  does  not  rest 
there,   because,  passing  over  the  evidence  of  the 
opposite  neighbour  (to  which  I  attach  very  lit  lie 
importance,    for    the   reason    which    I    mentioned 
before,    that    people   negativing    that    the     tiling 
took    place    in    which    they    have     no    interest 
comes    to    little    or    nothing),    passing    over   the 
evidence    of   Wheateley,  and    coming  to  the  evi- 
dence of  Nunn  I  find    that  there  is   no  evidence 
before  me  going  to  the  credit  of  Mann  that  I  can 
recollect.    There  was  no  cross-examination  of  Munn 
to  show  that  he  was  a  person  unworthy  of  beliof 
by  reason  of  anything  which  he  had  said  or  done. 
Ue  appears  to  be  a  person  who  is  to  be  found,  and 


who   has   been    to    be    found   for    a  considerable 
tinie,  and  against  whom,  if  anything  existed,  no 
doubt  it  would  have  been  produced  and   properly 
produced.    That  being  so  with  respect  to  Mann,  I 
will  take  the  evidence  of  Nunn,  the  grocer,  who 
looks  to  me  to  be  a  person  who  might  be  relied 
upon  unless  something  was  advanced  to  the  con- 
trary.   He,  like  Mann,  was  not  in  any  way  shaken 
by  cross-examination.    He  said  that  Shuttleworth 
had  come  to  him  and  stated  that  the  paper  that  he 
signed  (that  is  the  paper  no  doubt  containing  his 
evidence  given  to  the  agents  for  the  petitioners  which 
he  repeated  in  the  course  of  his  evidence  in  this 
court)  was  all  false,  and  similar  evidence,  though 
perhaps  not  so  pointed,  was  given  by  Wheateley,  and 
it  appears  that  this  person  wished  to  see  Mr.  Dewes 
upon  that  subject.    Upon  that  Mr.  James  made  a 
remark  showing  the  fertility  of  his  intellect,  which 
certainly  is    extraordinary,   and   which  I  do    not 
admire    so   much    as    I    did    the   other    remarks 
which  he  made  in    the    course    of    dealing  with 
this  case.    He  said  **  Very  well.    Shuttleworth  was 
anxious  to  make  a  statement,  and  was  about  making 
it.    He  was  not  listened  to  by  Mr.  Dewes,  but  be 
must  have  been  listened  to  by  somebody  else,  and 
that  somebody  else  must  have  been  in  the  interest 
of  the  sitting  members,  and  that  is  introduced  to 
contradict  him."    Two  remarks  may  be  made  upon 
that.     In  the  first  place,  that  Shuttleworth  being 
Mr.  James's   witness,  he  had  the  opportunity    of 
asking  about  any  such  stali.'UK'iit,  if  any  such  state- 
ment were  made  ;  and,  secondly,  that  it  would  be  an 
extraordinary     thing     that    Shuttleworth    having 
given  even  a  hint  to  Wheateley  that  he  had  made 
a  false  statement  in  respect  of  Mann,  should  have 
gone  off   to   any  one   connected   with   the   sitting 
member  and   made  a  statement  to  him  with  a  view 
of  making  a  clean  breast  o  it,  and  with  the  view  of 
showing  that  to  be  false  which  he  had  read  was  true. 
I  think  that  th^it  was  the  only  shadow  which   Mr. 
James   pursued  in     the  course  of  his    most  able 
axldress.    Those  are  the  circumstances;  and  again  I 
say,  pronouncing  a  judgment  which  anybody  who 
attends  to  the  facts  is  as  competent  as  myself  to 
pronounce,  I  being  the  one    person  to  pronounce 
the  j  udgment  which  is  to  be  delivered,  I  cannot  act 
upon  Shuttleworth's  case.  If  I  cannot  act  upon  Shut- 
leworth's  case,  still  less  then  can  I  act  upon  Villiers*s 
case  for  the  reason  I  mentioned,  so  far  as  it  atfects 
the  husband.    So  far  as  it  affects  the  evidence  of 
the  wife,  who  confirmed  the  husband  in  stating  that 
two  half-crowns  were  given  to  her  by  James  Mann, 
James  Mann  avows  that  he  gave   the  two  half- 
crowns.     He  says :  **  I  did  so."    She  does  not  say 
they  were  given  as  a  bribe.  She  used  in  her  evidence 
some  curious  expressions,  to  which  I  have  referred, 
with  regard  to  this,  and  which  I  find  thus  upon  the 
note.     "  Q.  Did  he  say  anything  in  your  presence 
to  your  husband? — A,  No.   Q.  Did  he  say  anything 
to  you? — A.  No;   only   he   gave  me  the  5s.     Q, 
What  was  the  money? — A.  Two  half-crowns.     Q. 
When  he  gave  you  the  6a.  what  did  he  say  ? — A.  He 
asked  where  Mr.  Taylor  lived— my  husband.    He 
asked  where  Mr.  Taylor,  my  husband,  lived ;  that 
was  all  that  passed."    Then  having  stated  that  he 
did  not  say  anything  as  to  what  that  money  was 
given  for,  she  is  further  pressed  as  to  it.    **  Q.  Did 
he  say  anything  to  your  husband  when  he  gave  you 
the  r>s.? — A.  He  said  that  was  because  they  haid  not  got 
nothing  to  do."    That  is  the  whole  account  that  she 
gives^of  that  payment  of  the  half-crowns.    Mann 
being  called,  states  that  he  did  give  them,  and  that 
he  did  give  them  to  her  in  respect  of  what  her 
husband  had  done  at  the  municipal  election,   and 
that    he   did  not  give   them   with  respect   to  the 
Parliamentary  election.    In  this  state  of  things  it 
appears  to  uie  that  Villiers^s  case  falls  with  Shuttle- 
worth's.     Wale's  case  was  treated    and   properlj 
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treated,  as  standiog  upon  a  different  footing.  Wale 
is  the  person  who  got  the  tea  and  the  sugar  and  the 
]«.,  and  who  says  that  6«.  was  slipped  into  his  hand 
under  mysterious  circumstances.  This  was  an  old 
man  of  eighty  years  of  age,  who  would  certainly 
have  been  open  to  influences  of  this  kind,  and  upon 
whom  a  very  small  amount  of  bribery  would  have 
worked.  I  pay  no  attention  whatsoever  to  the  sug- 
gestion that  only  a  small  amount  of  bribery  would 
have  worked.  I  pay  no  attention  whatsoever  to  the 
suggestion  that  only  a  small  amount  of  bribery  was 
committed.  His  evidence  is  to  be  taken  with  that  of 
the  witnesses  who  were  called  on  the  part  of  the 
respondents,  viz.,  Thomas  HoUings  and  his  wife,  and 
Pritchard.  Pritchard  went  with  Wale  to  the  poll, 
and  his  evidence  amounts  to  this ;  that  he  saw  no 
sum  of  5s.  paid  by  anybody.  The  evidence  of 
Mr.  and  Mrs.  HoUings  was  in  effect  that  a  small 
quantity  of  tea  and  a  considerable  quantity  of 
sugar  were  given  to  Wale,  and  that  the  tea  and 
sugar  (which  were  returned)  and  the  shilling  (which 
was  kept)  were  given  in  consequence  of  Wale's 
distress,  and  as  a  mere  act  of  charity  to  him.  Mrs. 
Hollings  especially  struck  me  very  much  as  being 
the  witness  of  truth.  She  gave  a  very  circum- 
stantial account  of  the  matter,  which,  if  she  has 
invented  it,  is  certainly  a  piece  of  deception  of  a 
very  clever,  as  well  as  of  a  very  minute  kind. 
I  doubt  whether  she  could  have  invented  it.  I 
think  that,  upon  her  evidence,  if  not  upon 
that  of  her  hasband,  I  should  come  to  the 
conclusion  that  that  tea  and  sugar  and  shilling 
were  given  as  a  mere  act  of  charity,  and 
not  with  reference  to  the  election.  It  was 
properly  observed  that  if  there  had  been  many 
of  these  acts  at  about  the  time  of  the  election 
traced  to  any  persons  who  took  the  part  of  the 
members,  a  very  different  construction  ought  to 
have  been  put  upon  them.  I  wUl  not  say  that  this 
is,  as  Mr.  Huddleston  remarked,  with  reference  to 
the  five-shilling  cases,  the  only  one  of  the  sort,  but 
it  is  one  of  two  such  acts,  to  the  other  of  which  I 
will  now  refer.  This  is  the  case  of  John  Road- 
knight.  The  case  of  John  Roadknight  is  to  be 
teken  with  the  evidence  of  Daniel  Hunt  Clare,  if  I 
recollect  rightly.  It  struck  me  at  first  that  this 
witness  gave  his  evidence  rather  oddly  ;  but  I  satis- 
fied myself  in  the  end  that  it  was  only  a  peculiarity 
of  tone,  and  perhaps  slightly  of  manner,  which 
appeared  to  me  at  first  to  be  attributable  to  hesita- 
tion. I  incline  to  think  that  the  5s.  was  given,  but 
whether  it  was  given  under  the  precise  circum- 
stances I  do  not  think  it  necessary  to  determine, 
the  circumstances  not  amounting  to  enough  to 
satisfy  me  that  the  act  was  traceable  to  the  mem- 
bers. Pritchard  said  that  he  found  Roadknight  in 
distress,  and  that  he  took  him  to  Clare,  whom  he 
had  known  to  have  relieved  people  out  of  charity 
under  similar  circumstances,  and  that  Road- 
knight, being  taken  to  Clare,  did  receive  a 
couple  of  loaves  and  some  other  food.  Clare 
gave  Roadknight  several  other  sums  of  money,  I 
think  amounting  to  about  lOs.  Roadknight  said 
that  the  money  was  given  in  respect  of  some  ten 
days*  work,  but  Clare  said  it  was  given  in  respect  of 
about  five  days*  work.  That  is  a  circumstance 
which,  in  my  mind,  goes  to  confirm  Clare,  because 
it  shows  that  he  is  giving  a  candid  account  of  the 
transaction  out  of  his  own  mind.  He  states  the 
amount  of  work  paid  for  was  a  less  amount  than 
that  which  Roadknight  spoke  to,  which,  of  course, 
would  exaggerate  the  effect  of  the  payment  made 
if  it  was  a  corrupt  payment.  I  think  the  pay- 
ment of  the  lOs.  is  explained  by  Roadknight  him- 
self ;  and  it  is  further  explained  by  Clare  to  have 
been  a  payment  for  work.  I  cannot  hold,  and  1  do 
not  believe,  it  to  have  been  corrupt.  But  then  the 
giving  of  the  food  is  explained,  both  by  Pritchard 


and  by  Clare,  to  have  been  an  act  of  charity  to  a 
man  who  certainly  was  in  distress  at  the  time ;  and 
although  under  the  guise  of  bribery  charity  is  even 
more  detestable  than  if  it  were  barefaced,  care  must  be 
taken  not  to  confound  the  one  with  the  other.  With 
respect  to  Jane  Barton,  she  says  her  husband  got 
money,  or  a  promise  of   money,  from  the  mem- 
bers themselves,  and  her  husband  was  called  to 
contradict  her.    I  do  not  think  her  husband  should 
have  been  called  to  contradict   his  wife,  but  she 
says  that  one  or  the  other  of  the  members  did  it, 
and  they  both  contradict  it.    It  hardly  required 
further  notice ;  and  it  did  not  receive  much  notice 
at  the  hands  either  of  the  judge  or  of  the  counsel. 
The  fact  that  the  persons  alleged  to  be  implicated 
are  well  off  in  the  world,  and  that  the  witness 
Barton  is  a  poor  person  has  nothing  to  do  with  the 
matter ;  but  it  is  preposterous  to  imagine  thas  the 
members  would  have  exposed  themselves  to  the 
consequences  which  would  follow  in  the  case  of  this 
one  person,  because  if  they  ha^  made  a  practice  of 
it,  we  should  have  had  all  Coventry  ringing  with 
the  cry  of  corruption  which  would  probably  have 
been  raised  against  them.    The  next  case  to  which 
I  will  refer  is  the  case  of  Joseph  Horsfall,  who  said 
that  he  had  voted  on  the  Liberal  side  before,  and 
that  a  person  of  the  name  of  Thomas  Jackson  gave 
him  hiUf-a-crown   in  the  street.    He  says  that  he 
distributed  bills,  and  delivered  about  thirty  or  forty 
of  them,  and  he  spoke  to  being  present  at  one  of 
the  places  where  treating  was  alleged  to  have  taken 
place,  and  where  this  Thomas  Jackson  was,   and 
where  he  says  that  they  had  "  gin-hot."    He  gives 
the  circumstances  of  time,  and  he  says  that  Jackson 
told  him  that  if  he  voted  for  Eaton  and  Hill  he  would 
give  him  lOs,    Now  I  must  turn  to  the  evidence  on 
the  other  side.    The  evidence  on  the  other  side 
consisted  in  the  calling  of  Thomas  Jackson,  who 
denied  the  alleged  offer  to  bribe.      It  amounted 
rather  to  an  offer  than  a  bribe,  inasmuch  as  he  had 
done  some  work,  and  no  very  clear  comparison  was 
drawn  between  the  amount  of  the  work  and  the 
money  that  he  received.    But  Jackson  denies  the 
story,  and  says  it  was  not  a  true  story ;  and  to  con- 
firm his  evidence,  they  call  the  landlord  of  the  place 
where  the  treating  was  said  to  have  taken  place, 
who  says   that   there    was    no  "gin-hot**   served 
during  the  day.    I  think  that  in  that  case  again, 
the  evidence  which  has  been  given  on  the  part 
of  the  respondents  outweighs  the  evidence  which 
was  given  on  the  part  of  the  petitioners.    The  next 
set  of  cases  with  which  I  have  to  deal  are  the  cases 
of  offers  of  advantage;  and  although  these  cases 
have  been  classed  below  those  of  bribery  by  both 
the  learned  counsel,  it  cannot  be  supposed  that  an 
offer  to  bribe  is  not  as  bad  as  the  actual  payment 
of  money.  Ii  is  a  legal  offence,  although  these  cases 
have  been  spoken  of  as  being  of  an  inferior  class, 
by  reason  of  the  difficulty  of  proof  from  the  possi- 
bility of  people  being  mistaken  in  their  account  of 
conversations  in  which  offers  were  made,  whereas 
there  can  be  no  mistake  as  to  the  actual  payment  of 
money.    With  respect  to  these  cases,  I  must  content 
myself  with  saying  that  Thomas  Neide,  who  actually 
voted,  I  think,  for  Messrs.  Carter  and  Jackson, 
spoke  of  what  passed  between  him  and  Linnettand 
Fawson,  and  that  his  wife  also  spoke  of  what  passed 
between  him  and  Linnett  and  Fawson.    Those  per- 
sons were  called  on  the  part  of  the  respondents,  and 
Linnett  and  Fawson  denied  that  the  offer  which  had 
been  alleged  by  the  witness  had  been  made.  In  that 
case  there  is  a  contradiction  of  the  witnesses.    It  is 
one  of  the  cases  of  alleged  offers  of  money,  and  not 
one  of  the  cases  of  bribery.    There  are  also  the  cases 
of  Harris,  Priest,  Cooke,  Browne,  Kilpack,  Everett, 
Junes,  Milliner,  and  Jackson.    The  cases  which  I 
must  at  this  part  of  my  judgment  cast  together  are 
those  as  to  a  very  great  number  of  which  the  per- 
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sons  who  were  alleged  to  have  made  offers  were 
called,  and  contradicted  the  evidence  which  was 
given  on  the  part  of  the  petitioners.  With  respect 
to  those  cases  in  which  the  persons  who  were 
alleged  to  have  made  offers  were  not  called, 
there  is  not  any  proof  that  the  persons  so  charged 
were  agents.  If  there  had  been  a  single  person 
standing  in  the  position  of  an  agent  of  Uie  sitting 
members,  or  either  of  them,  who  had  not  been  called 
to  contradict  the  allegation,  the  case  would  have 
been  relied  upon  by  the  counsel  for  the  petitioners, 
and  brought  to  the  attention  of  the  court.  I  have 
carefully  gone  through  the  cases,  and  that  which  he 
had  failed  to  discover,  I,  as  was  likely,  had  also 
failed  to  discover.  Those  cases  have  been  answered 
where  they  required  an  answer,  and  where  the  agents 
were  incriminated  ;  and  they  have  been  answered 
in  other  cases,  where  no  answer  was  required,  of 
course  for  the  purpose  of  showing  that  this  class  of 
evidence  had  not  been  required.  There  is  no  case 
in  which  the  agent  was  incriminated  in  which  the 
agent  has  not  been  called  for  the  purpose  of  either 
contradicting  or  explaining.  This,  I  think,  is  a 
summary  of  the  facts  as  they  have  presented  them- 
selves to  my  mind,  and  of  the  law,  as  I  understand 
it,  upon  the  various  subjects  upon  which  a 
decision  has  been  claimed.  It  remains  that  I 
should  deal  with  a  question  which  is  certainly 
more  difficult  than  those  upon  which  I  have  had 
hitherto  to  pronounce,  and  it  is  so  because  it  is  a 
question  of  discretion,  a  question  upon  which  minds 
will  differ,  upon  which  the  judge  can  in  the  end, 
for  the  most  part  only  say,  "  I  think  so  ;*'  "  I  think 
upon  the  whole  that  it  is  so,  and  I  so  decide,"  upon 
which  it  is  not  usual  to  hear  argument,  one  upon 
which  judges  are  seldom  able  to  give  all  the  reasons 
that  occur  to  their  minds.  If  I  should  be  asked  to 
do  so,  I  will  state  my  reasons,  because  I  have  a 
desire  that  in  everything  I  do,  in  which  any  advan- 
tage, as  it  appears  to  me,  should  follow,  my  whole 
mind  should  be  exposed  to  view  and  criticism, 
which  I  do  not  invite,  and  which  I  certainly  do  not 
fear.  The  question  which  remains  is  that  of  costs. 
As  a  rule  costs  ought  to  follow  the  event,  and,  in 
ordinary  actions  in  the  courts  to  which  I  have  been 
accustomed,  they  almost  invariably  follow  it,  the 
exceptions  being  rare.  When  I  set  off  upon  this 
circuit,  I  certainly  did  so  with  the  intention  of  acting 
upon  my  old  notions,  and  of  dealing  with  these 
cases  as  if  they  were  ordinary  suits  between  party 
and  party.  I  have,  however,  become  deeply  im- 
pressed with  the  feeling  that  there  is  a  third  party, 
no  less  interested  than  those  who  are  immediately 
engaged  in  the  petition,  and  that  I  ought  in  each  case 
to  consider,  not  merely  whether  the  petition  has 
failed  or  has  succeeded,  but  whether,  upon  the  whole, 
I  think  there  are  grounds,  not  founded  merely  upon 
the  belief  of  such  witnesses  as  many  of  those  who 
have  been  called  before  the  court  upon  this  occasion 
have  displayed  themselves  to  be,  but  founded  upon 
the  very  character  and  history  of  the  transaction, 
upon  which  it  was  for  the  public  benefit  that  the 
petition  should  be  presented,  and  upon  which  I 
think  that  the  petitioners  have  had  reasonable  and 
probable  cause  for  instituting  this  inquiry,  which  I 
am  satisfied  that  if  I  had  been  in  their  place 
I  should,  without  anger  and  without  prejudice,  have 
thought  it  right  should  be  instituted.  I  say  no  more 
upon  that  point  unless  it  is  desired  that  I  should  do 
o.  I  think  this  is  a  case  in  which  a  petition  has, 
been  most  reasonably  presented  and  prosecuted 
and  therefore  I  say  nothing  about  the  costs, 
although  the  petition  has,  in  the  end,  in  my 
mind,  altogether  failed  of  arriving  at  the  result 
of  unseating  the  members.  I  deem  and  deter- 
mine that  Henry  William  Eaton,  whose  return 
was  complained  of  by  the  petition,  was  duly 
elected  and  returned ;  that  Alexander  Staveley  Hill,  , 


whose  return  was  complained  of  by  the  petition, 
w«8  duly  elected  and  returned ;  that  no  corrupt 
practice  has  been  proved  to  have  been  committed 
by  or  with  the  knowledge  or  consent  of  any  candi- 
date at  such  election;  that  no  evidence  is  before 
me  that  corrupt  practices  have,  nor  that  there  is 
reason  to  believe  that  corrupt  practices  have  ex- 
tensively prevailed  at  the  election.  I  shall  certify 
to  the  Speaker  of  the  House  of  Commons  ac- 
cordingly. 


Incb's   Case. 

Telegraph  companies — Privilege — Evidence, 

Telegraph  companies  cannot  refuse  to  answer  questions 
as  to  messages  transmitted  by  them,  and  they  must, 
if  called  upon,  produce  such  messages, 

A  telegram  will  be  admitted  as  evidence,  although  not 
signed, 

yit,  James  Ince,  examined  by  James,  said  he  waa 
a  telegraph  clerk  in  charge  at  Coventry. 

Q.  Do  you  produce  any  telegram  to  London 
from  Mr.  Seymour?  First,  give  any  from  Mr.  Sey- 
mour whether  to  Leicester  or  London.  A,  I  have 
one  or  two  from  Mr.  Seymour,  but  I  have  instruc- 
tions from  our  secretary  not  to  let  those  papers  leave 
my  hands. 

James. — You  must  address  yourself  to  his  Lord- 
ship. 

Witness  (addressing  his  Lordship). — I  have  in- 
structions not  to  let  those  papers  leave  my  hands, 
and  to  answer  no  questions  unless  I  am  authorised 
by  you. 

WiLLES,  J. — ^The  secretary  has  no  such  power. 
The  only  persons  who  can  refuse  to  answer  ques- 
tions are  attorneys,  and  of  course  counsel,  who  would 
stand  on  the  same  footing  for  a  stronger  reason.  I 
do  not  enter  into  any  question  whether  another 
class  is  or  is  not  privileged.  I  do  not  choose  to 
introduce  matter  that  is  doubtful;  but  with  the 
exception  perhaps  of  people  in  Grovemment  offices 
as  to  matters  of  State,  and  counsel  and  attorneys, 
I  do  not  know  of  any  class  that  is  privileged.  On 
another  class  a  question  might  arise,  but  I  do  not 
mention  it  here.  It  is  quite  clear  that  telegraph 
companies  are  not  privileged. 

Witness. — Then  I  am  authorised  by  you  to  pro- 
duce these  papers  to  counsel  ? 

WiLLBS,  J.— From  what  you  have  stated  has  passed 
with  the  secretary,  it  is  quite  clear  that  his  atten- 
tion has  been  called  to  the  subject,  and  he  has  sent 
you  to  represent  him,  and  I  must  address  you 
exactly  as  I  would  address  the  secretary.  If  you 
did  not  produce  these  papers  everybody  connected 
with  the  telegraph  company  who  could  lay  his  hand 
on  them  would  be  subject  to  be  brought  here,  and 
to  be  punished  for  not  producing  them. 

A  telegram  was  then  read  from  Freeman,  of 
Leicester,  to  Eaves,  of  Coventry,  to  which  Huddle- 
ston  objected  as  not  being  signed. 

WiLLES,  J.  decided  that  the  telegram  might  be 
admitted  as  one  of  the  circumstances  of  the  case. 

Agents  for  the  petitioners,^.  De  Gex  for  Troughton, 
Lea  and  Kirby. 

Agents  for  the  respondents.  Sharp  and  UlHihome, 
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COURT   OF  COMMON   PLEAS. 

Beported  by  W.  Graham  and  M.  W.  McKkllar,  EtiqrB., 

Banisteiv-At-Law. 


KEOISTRATION   APPEAL. 

Friday,  April  28,  1869. 
TsBXFiELD,  app.,  V.  Lows,  reap. 

Vote  /or  a  county — Equitable  freehold — Actual  and 
bond  fide  occupation — 2  WiiL  4,  c.  46,  «.  18 — 
30  ^  31  Vict,  c,  102,  s.  5. 

The  appellant^  who  chimed  to  vote  for  a  county^  had 
been  formally  invested  with  the  possession  of  a  piece 
of  land  in  the  town  of  Chipping  Sodbury,  the  value  of 
which  was  between  3/.  and  51.  annually,  by  the  presen- 
tation of  a  turf  and  a  twig,  on  behalf  of  the  bailiff 
buraesses  of  the  town^  who  held  the  Ugal  estate^ 
to  hold  the  said  piece  of  land  for  his  life  and  that  of 
his  lawful  wifsy  so  long  as  he  und  his  wife  should 
reside  in  the  said  town,  subject,  and  chargeable  with 
all  manner  of  waste,  and  subject  to  the  rules  and 
orders  of  the  said  bailiff  burgesses.  The  after-grass 
of  this  land  was,  by  immemorial  custom,  let  out  for 
five  weeks  in  the  year  to  other  persons,  and  the  inhabi- 
tants generally  had  a  right  of  pasture  for  two 
months : 

Held  (reversing  the  decision  of  the  revising  barrister), 
that  the  appellant  held  an  equitable  freehold  estate  in, 
and  was  in  actual  and  bond  fide  occupation  of  the 
land,  and  was,  therefore,  entitled  to  a  vote  for  the 
county. 

At  a  coart  holden  by  one  of  the  barristero  ap- 
pointed to  reTise  the  lists  at  Chipping  Sodburj,  on 
the  19th  Sept.  1868,  for  the  revision  of  the  list  of 
Yoters  for  the  county  of  Gloucester,  John  Lowe 
duly  objected  to  the  name  of  John  Trenfield  being 
retained  in  the  list  of  voters  for  the  western  division 
of  the  said  county. 

The  following  facts  were  established  by  the 
evidence : 

The  bailiff  and  bailiff  burgesses  of  the  town  or 
borough  of  Chipping  Sodbury,  is  a  body  of  very 
ancient  origin,  and  existed,  as  appears  by  the 
records  of  the  town  and  court  rolls  of  the  manor  of 
Chipping  Sodbury,  long  previously  to  the  year 
1681,  but  no  charter  of  incorporation  is  at  present 
known  to  have  existed.  The  said  bailiff  and  bailiff 
burgesses  are  appointed  as  hereinafter  mentioned. 

In  the  year  1681  a  charter  was  granted  by 
Charles  II.  A  translation  of  this  charter  is  given 
in  Sir  Robert  Atkyns's  History  of  Gloucestershire, 
and  is  referred  to  as  a  part  of  this  case. 

Shortly  after  the  granting  of  this  charter  the 
Inhabitants  became  anxious  for  its  repeal,  and 
according  to  a  statement  in  Rudder's  History  of 
Gloucestershire,  published  in  1779,  which  is  also 
referred  to  as  a  part  of  this  case,  the  charter  was 
annulled  by  proclamation  at  the  request  of  the 
inhabitants  themselves  in  1668.  Whether  the 
charter  of  Charles  II.  was  formally  annulled  or  not 
it  fell  into  complete  disuse,  and  from  the  year  1668 
or  1669  down  to  the  present  time  the  borough  or 
town  has  been  under  the  government  of  the  bailiff 
and  bailiff  burgesses  as  prior  to  the  last-mentioned 
charter. 

The  vacancies  of  the  bailiff  and  bailiff  burgesses 
are  filled  up  from  time  to  time  at  the  annual  court 
of  the  lord  of  the  manor,  the  bailiff  being  appointed 
by  the  lord  of  the  manor  or  his  steward  out  of 
three  persons  presented  to  serve  the  office  for  the 
ensuing  year  by  the  jury  of  the  court  leet,  and  the 
bailiff  burgesses  being  elected  in  case  of  vacancies 
by  the  same  jury.  The  bailiff  and  bailiff  burgesses 
upon  their  respective  elections  take  the  customary 
oatha  of  office^  which  are  admiuistered  to  them  in 


court  by  the  steward.  The  bailiff's  oath  is  as 
follows :  "  You  shall  swear  that  you  will  well  and 
truly  serve  our  sovereign  lady  the  Queen  and  the 
lord  of  this  leet  in  the  office  of  bailiff  of  and  for 
this  borough  and  manor  until  you  be  thereof  law- 
fully discharged  according  to  due  course  of  law. 
You  shall  well  and  truly  do  and  execute  all  things 
belonging  to  your  office  according  to  the  best  of 
your  knowledge.  So  help  you  God."  The  oath  of 
a  bailiff  burgess  is  as  follows,  viz. :  *'  You  shall  swear 
to  observe  the  lord  of  the  manor  in  the  place  of  a 
burgess,  shall  be  assistant  to  the  bailiff  and  the  rest 
of  the  burgesses  there  for  the  well  ordering  of 
the  borough  and  all  things  belonging,  and  shall  be 
subject  to  the  wages  and  customs  there.  So  help 
you  God." 

The  bailiff  and  bailiff  burgess,  among  other  pro- 
perty, are  entitled  to  a  piece  of  enclosed  pasture 
land,  situate  in  the  adjoining  parish  of  Old  Sodbury 
called  ''  The  Mead  Riding,"  and  containing  by  ad- 
measurement ninety  acres.    The  origin  of  the  title 
of  the  bailiff  and  bailiff  burgesses  to  this  piece  of 
land  is  not  shown,  but  they  have  held  it  for  cen- 
turies ;  and  in  Rudder's  History  of  Gloucestershire, 
this  and  other  property  is  referred  to  as  derived 
from  ancient  grants  made  in  the  reign  of  King  John 
and  King  Henry  the  Second.     The  piece  of    land 
called  the  Mead  Riding  is  divided  by  metes  and 
bounds  and  trenches   into  eighty-one  allotments, 
none  less  than  an  acre  in  extent,  and  many  of  them 
from  an  acre  to  an  acre  and-a-half,  but  all  are  called 
^*  acres."      The  bailiff  and   bailiff  burgesses  have 
from  time  immemorial  given  these  acres  to  the  in- 
habitants in  the  following  manner: — On  an  acre 
falling  vacant,  a  meeting  of  the  bailiff  and  bailiff 
burgesses  is  convened,  and  held  at  the  usual  place 
of    meeting  in    the  Town   Hall,  of  the  towu  of 
Chipping  Sodbury,  and  such  meeting  decides   by 
majority  of  votes  to  whom,  being  an  inhabitant  of 
the  town  or  borough  of  Chipping  Sodbury,  such 
vacant  acre  shall  be  given  ;  after  such  decision  has 
been  made,  one  or  more  of  the  bailiff  burgesses  and 
the  inhabitant  to  whom  the  acre  has  been  given  enter 
upon  the  acre  in  question,  and  a  sod  or  turf  is  then 
cut  from  the  acre  by  the  hay  ward  of  the  riding  (an 
officer  appointed  in  court  leet  of  the  manor)  and  a 
twig  stuck  in  it,  and  thereupon  one  of  the  bailiff 
burgesses,  acting  on  behalf  of  the  bailiff  and  bailiff 
burgdsses,  gives  possession  of  the  acre  by  delivering 
rhe  twig  and  turf  to  the  donee,  at  the  same  time 
teading  the  following  formula,  which  is  called  the 
investiture : 

*'  The  piece  of  land  on  which  we  are  now  standing 
(commonly  called  an  acre)  has  lately  fallen  into  the 
possession  of  the  bailiff  and  bailiff  burgesses  of 
Chipping  Sodbury,  and  in  pursuance  of  their  direc- 
tion invest  you  therewith  by  delivering  to  you  this 
twig  and  turf :  To  hold  the  said  piece  of  land  for 
your  life  and  the  life  of  any  woman  that  may  be  your 
lawful  wile,  and  survive  you  so  long  as  you  and 
your  wife  shall  reside  in  this  town,  and  subject  and 
chargeable  with  all  manner  of  waste,  particularly 
waste  in  felling  or  cutting  any  tree  or  trees  whatso- 
ever growing  or  that  may  hereafter  grow  on  the  said 
piece  of  land.  And  aUo  subject  to  all  the  present 
rules  and  orders  of  the  said  bailiff  and  bailiff  bur- 
gesses resp  acting  the  grounds  called  *  The  Ridings,' 
as  well  as  those  that  may  be  from  timj  to  time  made 
relating  thereto." 

This  completes  the  ceremony,  and  a  minute  is 
usually  recorded  in  the  minute  book  of  the  bailiff 
snd  bailiff  burgesses  to  the  effect  that  the  acre 
which  fell  in  on  the  death  ot  A.  was  given  to  B. 

The  acre  thus  obtained  is  held  by  the  donee 
according  to  the  terms  of  the  investiture,  and  is 
draine<J,  manured,  and  mown,  by  the  holder,  who  at 
spring  and  fall  pays  to  the  bailiff  in  respect  thereof 
for  what  ace  caUed  dues  the  sum  of  2s.  which  go  to 
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the  bailiff  in  aid  of  his  expenses  of  office,  which  are 
oonsidrable. 

With  regard  to  the  Mead  Rifling  aforesaid,  tho 
following  custom  has  prevailed  from  time  imme- 
morial. After  the  crop  of  grass  has  been  mown 
and  taken  off  by  the  several  parties,  who,  for  thd 
time  being,  are  the  holders  of  acres  as  aiforesatd, 
the  bailiff  and  bailiff  bargessess  convene  a  meeting 
of  themselves  and  grant  out  the  after  grass  in  what 
are  called  stems  to  such  of  the  inhabitants  of 
Chipping  Sodburj  as  they  think  tit,  to  the  number 
of  eighty- two,  this  being  the  number  of  acres  of 
which  the  riding  is  considered  to  consist,  each  such 
stem  confers  the  right  to  depasture  a  cow  in  the 
riding  for  Ave  weeks  from  the  10th  Sept.  At 
the  expiration  of  such  five  weeks,  the  riding  is 
thrown  open  by  bailiff  and  bailiff  burgesses 
according  to  custom  to  all  tlie  inhabitants  of 
Chipping  Sodbury,  to  depasture  sheep  and  cattle 
therein  until  the  15th  Dec.,  when  it  is  closed ;  but 
manure  may  be  taken  out  on  the  acres  after 
the  grass  is  cut  and  carried  until  the  1st  Aug., 
and  also  from  the  5th  Jan.  to  the  Uth  Feb.  in 
each  year. 

Each  holder  of  an  acre  is  separately  rated  to, 
and  pays  the  poor  and  church  rates  of  Old  Sodbury, 
and  is  also  separately  assessed  to  the  income-tax  for 
that  parish  in  respect  of  such  acre,  and  no  instance 
has  been  known  of  a  person  once  elected  as  the 
holder  of  an  acre  being  dispossessed  or  ceasing  to  hold 
such  acre,  except  upon  his  death,  or  his  ceasing  to 
reside  in  the  town  of  Chipping  Sodbury.  In  no  case 
is  the  clear  annual  value  of  an  acre  in  the  said 
Mead  Riding  less  than  3/.,  but  in  no  case  does  it 
amount  to  5L 

The  said  John  Trenfleld,  being  an  inhabitant 
of  the  said  town  of  Chipping  Sodbury,  was  in  the 
year  1847  duly  elected  by  the  said  bailiff  and  bailiff 
burgesses  to  an  acre  in  the  said  Mead  Riding,  and 
was  thereupon  duly  invested  with  the  possession  of 
the  same  acre  according  to  the  form  of  investiture 
in  manner  aforesaid.  The  said  John  Trenfield  has 
ever  since  been,  and  now  is,  such  inhabitant  as 
aforesaid,  and  in  the  enjoyment  and  possession  of 
such  acre.  The  clear  annual  value  of  the  acre  of 
the  said  John  TYenfleld  is  more  than  3/.,  but  less 
than  5^ 

The  said  John  Trenfield  duly  claimed  to  have 
his  name  placed  and  retained  on  the  list  of  voters 
for  the  parish  of  Old  Sodbury  in  the  Western  divi- 
sion of  the  county  of  Gloucester,  in  respect  of  the 
acre  so  held  by  him  as  aforesaid,  but  his  vote  was 
objected  to  on  the  ground  that  his  interest  in  the 
land  in  respect  of  which  he  claimed  to  vote  is  not 
such  an  estate  of  freehold  as  would  confer  a  county 
vote. 

The  barrister  decided  that  the  said  John  Tren- 
fleld had  not,  under  the  circumstances,  stated  such 
an  estate  of  freehold  in  the  land  in  question  as 
would  confer  a  vote  for  the  county,  and  disallowed 
the  claim  of  the  said  John  Trenfield,  and  struck  his 
name  out  of  the  said  list  of  claimants. 

If  the  court  be  of  opinion  that  this  decision 
was  wrong,  the  register  is  to  be  amended  by  insert- 
ing therein  ihe  name  of  the  said  John  Trenfield. 

Pickering^  Q.  C.  (with  him  J.  G.  Edtoards)  argued 
for  the  appellant.  This  case  is  analogous  to  those  of 

Simpson  v.  Wilkinson^  7  M.  &  G.  50  ; 

Roberts  v.  Dreimtt,  18  C.  B.,  N.  a,  48 ; 

Chtmbers  in  Lincola^a  Inn,  2  Peck.  109 ; 

Roberts  v.  Percival,  34  L.  J.  84,  C.  P.  ;  11  L.  T. 
Bop.  N.  S.  603, 
in  all  of  which  the  votes  were  held  to  be  good,  not- 
withstanding^the  conditions  or  restrictions  annexed 
to  estates  for  life.  It  appears  also  from  the  note  to 
Davis  V.  WacbUngtoUj  7  M.  &  G.  45,  where  passages 
are  cited  from  Co.  Litt,  42a,  and  Preston,  "  Estates,*' 
405,  tliat  thia  exactly  correBpoads  with  the  interaits 


there  described  as  equitable  freeholds.  The  only 
other  question  to  be  considered  is  whether  the  facts 
mentioned  in  the  case  with  regard  to  the  custom  of 
the  Mead  Riding  are  sufficient  to  contradict  the 
''  actual  and  bona  fids  occupation  '*  required  for  a 
county  voter  by  the  18th  section  of  2  Will.  4,  c.  46 ; 
this  restriction  still  applies  under  80  &  81  Vict, 
c.  102,  s.  5,  when  the  clear  yearly  value  of  the  free- 
hold is  less  than  5(.  A  grant  of  grass  does  not  pass 
the  land  (Co.  Litt.  4  B),  and  where  other  people 
have  rights  of  pasture  the  beneficial  owner  does  not 
cease  to  occupy,  provided  that  he  is  not  ousted  of  his 
rights.  Here  the  appellant  was  rated  to  the  poor- 
rates,  and  he  must  be  held  to  have  been  in  occu- 
pation. 

Joshua  Williams,  Q.  C,  for  the  respondent. — ^This 
is  not  an  estate,  either  legal  or  equitable,  of  which 
the  appellant  was  in  actual  and  bond  fide  occupation. 
It  was  not  an  estate  in  lands  at  all,  but  a  mere 
franchise,  and  differs  from  the  interests  described 
in  Roberts  v.  Percival  and  cases  of  that  description. 
At  all  events  it  cannot  be  more  than  an  equitable 
interest ;  the  investiture  did  not  amount  to  a  feoff- 
ment, which  requires  a  deed.    The  bailiff  burgesses 
must  be  taken,  upon  the  authority  of 
RexY.  Tewkesbury f  13  East.  15i5  ; 
Suckerman  v.  Warner^  2  Bui.  248, 
to  be  the  occupiers  of  the  laud.    It  is  not  sufficient 
to  have  an  occupation  which  would  make  a  man 
liable  for  poor-rates. 

Pickering^  in  reply,  distinguished  this  case  from 
that  of  Reg.  v.  St,  Nicholas^  Rochester,  5  B.  &  Ad. 
219,  where  the  occupation  was  altogether  ousted. 

Keating,  J. — In  this  case  the  question  has  been 
argued  somewhat  faintly  as  to  whether  the  claim- 
ant took  an  estate  of  freehold  for  life.  Mr.  Williams 
did  not  lay  much  stress  on  that  point,  and  there 
can  be  no  doubt  that  the  intention  was  to  put  the 
holders  of  the  acres  into  possession  of  the  land  for 
life,  subject  to  the  rules  of  the  bailiffs  and  burgesses 
relating  to  other  people  and  their  rights  to  pasture, 
and  to  go  upon  the  land  and  take  the  after  grass. 
The  claimant  had  been  in  1847  admitted  into  pos- 
session having  been  solemnly  invested  by  the 
delivery  of  a  sod  and  twig  on  behalf  of  the  bailiff 
burgesses  into  whose  possession  it  had  fallen.  The 
words  of  investiture  were  **  To  hold  the  said  piece 
of  land  for  your  life  and  the  life  of  any  woman  that 
may  be  your  lawful  wife  and  survive  you,  so  long  as 
you  and  your  wife  shall  reside  in  this  town,  subject 
and  chargeable  with  all  manner  of  waste,  particu- 
larly waste  in  felling  or  cutting  any  tree  or  trees 
whatsoever  growing,  or  that  may  hereafter  grow 
on  the  said  piece  of  land.  And  also  subject  to  all 
the  present  rules  and  orders  of  the  said  baliliff  and 
bailiff  burgesses  respecting  the  grounds  called  the 
*  Ridings,'  as  well  as  those  that  may  be  from  time 
to  time  made  relating  thereto."  And  so  far  as 
possession  goes,  the  case  finds  that  "  the  said  John 
Trenfield  has  ever  since  been  and  now  is  such 
inhabitant  as  aforesaid,  and  in  the  enjoyment  and 
possession  of  such  acre."  It  therefore  seems  to  me 
to  be  clear  that  the  claimant  did  take  an  equitable 
estate  of  freehold.  But  the  other  point  upon  which 
Mr.  Williams  relied  was  that  under  th'^  18th  section 
of  the  old  lieform  Act  the  claimant  w&i  disqualified 
because  he  could  not  be  considered  to  be  in  the 
actual  and  fjondfide  occupation  of  the  land.  It  was 
contended  that  it  was  not  sufficient  unless  he  had 
the  exclusive  occupation,  which  he  had  not  here,  in 
consequence  of  the  right  of  other  people  to  go  upon 
it  for  five  weeks  in  the  year.  I  must  say  [  have 
doubted  whether  an  occupation  of  this  nature  was 
contemplated  by  the  statute,  but  as  it  is  found  as  a 
fact  that  the  claimant  had  been  rated  for  the  land, 
and  it  appear*  that  no  other  penun  eouid  be  rated ; 
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and  as  it  is  not  shown  that  he  had  no  right  to  go 
upon  the  land  during  the  period  that  others  had  a 
right  of  common  upon  it,  subject  to  which  right  he 
occupied,  I  have  come  to  the  conclusion  that  he  was 
in  actual  and  bona  fide  occupation.  I  now  entertain 
some  doubt  whether  it  was  the  intention  of  the 
revising  barrister  to  raise  this  latter  question  ;  but 
as  both  the  points  argued  are,  in  mj  opinion,  favour- 
able to  the  appellant,  the  decision  must  be  reversed. 

SioTH,  J. — I  am  of  the  same  opinion.  I  think 
Mr.  Pickering  is  right  upon  both  grounds.  The 
corporation  hold  the  legal,  and  the  claimant  the 
equitable,  freehold  of  the  land.  I  doubt,  with  my 
brother  Keating,  whether  any  other  question  was 
intended  to  be  raised.  Mr.  Williams  has,  however, 
argued  that  the  restriction  of  section  18  of  the  Act 
of  1832  has  not  been  complied  with ;  but,  on  these 
facts,  I  think  there  was  an  actual  and  bona  fide 
occupation.  Trenfield  had  a  beneficial  occupation 
during  the  whole  year,  and  there  was  no  more  than* 
a  right  of  common  belonging  to  other  people  during 
part  of  that  time.  There  was  nothing  to  prevent 
the  owners  from  doing  anything  on  the  land  not  in- 
consistent with  the  rights  of  pasture.  The  words  of 
investiture  show  that  the  claimant  was  chargeable 
with  waste,  and  he  was  clearly  treated  as  the  pos- 
sessor of  the  freehold.  The  decision  will  be  reversed. 

Judgment  for  appellant. 

Attorneys  for  appellant,  Baxter,  Rose,  Norton,  and 
Co. 

Attorneys  for  respondent,  Hayes,  Twisden,  Parker, 
and  Co. 
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Beported  by  Johv  Thompson,  Esq.,  Borrister-At-Law. 

Saturday,  April  24,  1869. 

(Before  Kbllt,  C.  B.,  Btlbs  and  Lush,  JJ., 
Cleasbt,  B.,  and  Bsbtt,  J.) 

BeO.   v.  jENKDfS. 

Evidence —  Dying  declaration^ Admissibility. 

A  magistrates*  clerk  administered  an  oath  to  a  dying 
person,  ana  she  made  a  statement.  He  asked  her  if 
she  felt  she  was  likely  to  die?  She  said,  "7  think 
so."  He  said  "  Whvf"  She  replied,  ''From  the 
shortness  of  my  breath."  He  said,  "  7s  it  voith  the 
fear  of  death  before  you  that  you  make  these  state- 
ments f  "  and  added,  "  Have  you  any  present  hope  of 
your  recovery  f  "  She  said,  "  None."  He  then  pro- 
ceeded to  write  out  the  deposition,  and  when  finished 
read  it  to  her,  and  asked  her  to  correct  any  mistake 
that  he  might  have  made.  She  said,  "  No  hope,  at 
present,  of  my  recovery,"  and  he  then  inserted  those 
words: 

Held,  that  the  declaration  was  inadmissible^  as  the  words 
''at  present,"  introduced  by  the  deceased,  were  a 
qualification  of  her  previous  statement  that  she  had  no 
hope  of  recovery. 

Case  reserved  for  the  opinion  of  this  court  by 
Byles,  J. 

The  prisoner,  Henry  Jenkins,  was  convicted  at 
the  last  Bristol  Assizes  of  the  murder  of  Fanny 
Reeves,  and  is  now  lying  under  sentence  of  death, 
subject  to  the  decision  of  the  Court  of  Criminal 
Appeal  as  to  the  admissibility  of  the  dying  declara- 
tion of  the  deceased  woman. 

It  appeared  in  evidence,  that  on  the  night  of  the 
16th  Oct.,  between  eight  and  nine  o'clock,  the 
screams  of  a  woman  were  heard  in  the  river  Avon 
at  a  place  where  the  river  is  deep.  It  was  about 
high  tide.  Assistance  was  procured,  and  the 
diceaMd  was  rescued  from  the  water,  but  in  an 


exhausted  condition.  She  continued  very  ill,  and 
became,  according  to  the  medical  evidence,  in  great 
danger.  On  the  next  day  (the  17th)  she  said  she 
did  not  think  she  should  get  over  it,  and  desired 
that  some  one  should  be  sent  for  to  pray  with  her. 
A  neighbour  of  the  name  of  Axell  accordingly 
visited  her  about  eight  o'clock  p.m.,  he  prayed 
with  her,  and,  as  her  mother  said,  talked  seriously 
to  her. 

At  ten  o'clock  the  same  evening,  the  magistrates' 
clerk  came.  He  found  her  in  bed  breathing  with 
considerable  difficulty,  and  moaning  occasionally. 
He  administered  an  oath,  and  she  made  her  statement 
as  hereinafter  set  forth.  He  asked  her  "  If  she  felt 
she  was  in  a  dangerous  state ;  whether  she  felt  she 
was  likely  to  die?  "  She  said,  '*  I  think  so.**  He 
said,  "  Why  ?  "  She  replied,  "  From  the  shortness 
of  my  breath."  Her  breath  was  extremely  short ; 
the  answers  were  disjointed  from  its  shortness. 
Some  intervals  elapsed  between  her  answers.  The 
magistrates'  clerk  said,  "Is  it  with  the  fear  of 
death  before  you,  that  you  make  these  statements?" 
and  added,  ''Have  you  any  present  hope  of  your 
recovery  ?  "    She  said,  "  None." 

The  counsel  for  the  defendant  pointed  out  that 
in  the  statement  the  words  "  at  present "  are  inters 
lined. 

The  magistrates'  clerk  was  recalled.  He  said 
that  after  he  had  taken  the  deposition  he  read  it 
over  to  her,  and  asked  her  to  correct  any  mistake 
that  he  might  have  made.  She  then  suggested  the 
words  "at  present."  She  said  no  hope  "at  pre- 
sent" of  my  recovery.  He  then  interlined  the 
words  "  at  present."  She  died  about  eleven  o'clock 
the  next  morning. 

Without  the  declaration  of  the  deceased  there 
was  no  evidence  sufficient  to  convict,  or  even  to 
leave  to  the  jury,  but  the  evidence  for  the  prosecu- 
tion was,  so  far  as  it  went,  confirmatory  of  the 
deceased  woman's  statement. 

The  case,  therefore,  rested  on  what  was  called 
the  dying  declaration  of  the  deceased. 

The  counsel  for  the  defendant,  Mr.  Oollins,  sub- 
mitted that  upon  the  evidence  there  was  not  such 
an  impression  of  impending  death  on  the  mind  of 
deceased  as  to  render  the  declaration  admissible. 

I  expressed  no  opinion,  but  thought  it  the  safest 
course  to  reserve  this  question  for  the  opinion  of 
this  court,  and  to  let  the  case  go  to  the  jury. 

The  examination  of  Fanny  Reeves,  taken  on  oath 
the  17th  Oct.  1868  :  The  deponent  saith : 

I  am  a  single  woman  ajid  have  two  children,  the  one  aged 
four  years  and  the  other  aged  about  five  montiiia.  The 
father  of  the  first  child,  which  is  a  boy,  ia  Henry  Jenkins. 
He  hves  in  Ship-lane,  Oathay,  and  is  a  ship  carpenter.  He 
has  been  paying  me,  under  order  of  magistrates,  2».  per 
week  for  the  support  of  that  child,  but  he  has  not  kept  up 
the  payments,  and  he  now  owes  me  II.  7«.  Last  night,  the 
16th  inst.,  about  half -past  six  o'clock,  I  met  him  by  appoint- 
ment on  the  New  Cut,  in  the  pariah  of  Bedminster,  in  ♦>»<« 
city,  and  I  asked  him  if  he  was  going  to  give  me  some 
money  to  buy  a  pair  of  boots  for  myself.  He  said  that  he 
had'nt  any  money.  I  told  him  tiiat  I  must  sue  him  for  my 
money,  and  then  he  asked  me  to  walk  with  him  to  the  Hot 
Wells  and  said  that  he  would  get  some  there.  I  accom- 
panied him  to  the  Hot  Wells,  and  he  went  into  a  house 
at  Cumberland-terrace.  I  waited  for  >iinn  onteide,  and  he 
came  out  in  a  short  time  and  said  he  could'nt  get  any  money, 
and  he  asked  me  then  to  walk  with  him  up  Cumberlaad- 
road,  and  we  went  along  that  road  together  until  we  got 
near  Bedminster  Bridge,  snd  wo  stood  on  the  New  Cat 
near  his  residence,  and  we  hod  a  few  angrr  words  together 
about  the  money  he  owed  me.  and  he  told  me  I  could  hare 
a  warrant  for  him  if  I  liked.  After  we  had  stood  there 
about  ten  minutes  he  said,  *'  here's  a  rat  climbing  up  the 
bank,"  and  he  advanced  to  the  edge  of  the  bank,  and  I 
went  too  and  looked,  but  could  not  see  any  rat,  sad  directly 
I  got  on  the  edge  of  the  bank  he  pushed  me  with  both 
hands  on  the  back,  and  at  the  same  time  said,  '"Ikke  that 
you  bugger,"  and  he  pushed  me  direct  into  the  river  Avon 
which  runs  along  there.  I  screamed  out  and  managed,  by 
catching  hold  of  the  bank,  to  keep  myself  up  until  I  was 
taken  out  of  the  water,  and  I  believe  it  was  by  a  policeman. 
After  being  so  taken  out  I  beoEune  insensible,  and  did  not 
vsoover  tiu  X  f oirnd  myself  in  bed  in  this  house.   Sinoe 
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then  I  hare  felt  great  pain  in  my  ohest,  boaom,  and  back. 
From  the  shortness  of  my  breath  I  feel  that  I  am  likely  to 
die,  and  I  have  made  the  above  statement  with  the  fear  of 
death  before  me,  and  with  no  hope  at  present  of  my  ru- 
ooverv.  Dr.  Smart  has  been  to  see  me  twice  to-day.  It 
was  about  eight  o'clock  on  the  said  evening  when  the  sdd 
Henry  Jenkins  pushed  me  into  the  water.  He  was  under 
the  influence  of  liquor  at  the  time,  but  was  not  tipsy.  I 
hod  two  drops  of  rum  with  him  during  our  walk.  I  know 
of  no  motive  for  his  so  pushing  me  into  the  water,  except 
it  was  that  I  had  asked  hun  for  money. 

The  mark  X  of  Fanny  Beeves. 

The  jury  found  the  prisoner  guilty. 

Sentence  of  death  was  passed,  but  execution  stayed 
that  the  opinion  of  this  court  might  be  ti^en  on'tbe 
admissibility  of  the  declaration. 

J.  Barnabd  Byles. 

Collins  {Norris  with  him)  for  the  prisoner.— The 
declaration  of  the  deceased  was  inadmissible.  The 
principle  on  which  dying  declarations  are  admitted 
in  evidence  was  thus  stated  by  Eyre,  C.J.  in  Rex  v. 
Woodcock,  1  Leach  C.  C.  502  :  "The  general  principle 
on  which  this  species  of  evidence  is  admitted  is  that 
they  lure  declarations  made  in  extremity,  when  the 
party  is  at  the  point  of  death,  and  when  every  hope 
of  this  world  is  gone — when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is  induced  by  the 
most  powerful  considerations  to  speak  the  truUi. 
A  situation  so  solemn  and  so  awful  is  considered  by 
the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath,  administered 
in  a  court  of  justice."  The  declaration  must  be 
made  under  fear  of  impending  death,  and  almost 
immediate  dissolution.  In  Rrx  v.  Van  Butchell^ 
3  Car.  &  P.  629,  it  was  proposed  to  give  in  evi- 
dence a  declaration  of  a  deceased  person  made 
on  the  day  (May  10)  when  the  injury  was  inflicted, 
"  I  feel  that  I  have  had  such  an  injury  in  the  bowel 
that  I  think  I  shall  never  recover,"  and  although 
the  surgeon  endeavoured  to  encourage  him,  the 
deceased  said  that  he  felt  satisfied  he  should 
never  recover.  The  deceased  died  on  the  17th. 
Hullock,  B.  rejected  it,  saying,  "  The  principle  on 
which  declarations  in  ariiculo  mortis  are  admitted  in 
evidence  is  that  they  are  made  under  an  impression 
of  almost  immediate  dissolution.  A  man  may 
receive  an  injury  from  which  he  may  think  that  he 
shall  ultimately  never  recover,  but  still  that  would 
not  be  sufficient  to  dispense  with  an  oath."  So  in 
Bex  V.  Crockett,  4  Car.&  P.  545,  a  declaration  of  the 
deceased  was  tendered  in  evidence.  The  deceased 
was  told  by  the  doctor  that  she  would  not  recover, 
and  was  quite  aware  of  her  danger.  She  said, 
'*  She  hoped  I  would  do  what  I  could  for  her  for  the 
Bake  of  her  family."  The  doctor  told  her  there  was 
no  chance  of  her  recovery.  Bosanquet,  J.,  said, 
'*  This  showed  a  degree  of  hope  in  her  mind,  and, 
to  render  a  declaration  of  this  kind  admissible,  the 
deceased  must  have  had  the  impression  on  her  mind 
of  an  almost  immediate  dissolution."  Again,  the 
declaration  should  be  made  at  the  time  when  the 
deceased  had  an  absolute  conviction  of  impending 
death.  In  Beg.  v.  Dalmasy  1  Cox  C.  C.  95,  the 
deceased's  throat  had  been  cut  by  a  razor.  One  of 
the  witnesses,  on  seeing  the  deceased,  exclaimed, 
"  My  God,  the  woman  will  bleed  to  death  before 
assistance  comes."  The  deceased  heard  that.  The 
witness  said,  **  She  is  dying."  She  heard  that 
also.  She  was  lying  on  her  back,  bleeding  pro- 
fusely. A  policeman  whispered  something  in  her 
ear.  She  lived  about  five  minutes  afterwards. 
She  appeared  to  him  to  be  sensible.  The  wit- 
ness admitted  that  he  might  have  said  "If 
you  do  not  send  for  assistance  she  will  bleed 
to  death."  It  appeared  by  the  depositions  that 
the  policeman  had  asked  the  deceased  "  Was 
Dalmas  the  man  who  did  it  ? "  to  which  she 
replied,  "Yes."  Gurney,  B.,  after  consulting 
Williams,  J.,  said :  "  We  are  of  opinion  that  this 
question  is  too  doubtful  a  one  to  justify  us   in 
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answering  it  in  the  affirmative.  There  must  not 
only  be  actual  nearness  of  death,  but  an  absolute 
conviction  of  it  'u  the  mind  of  the  individual.  We 
believe  that  no  case  has  gone  the  length  of  saying 
that  the  latter  can  be  dispensed  with.  The  decision 
on  points  of  this  kind  must  always  rest  upon  the 
circumstances  of  each  individual  case  ;  but  here 
there  is  nothing  but  a  mere  inference  that  the  de- 
ceased was  probably  aware  she  could  not  recover." 
In  Beg.  v.  Peel,  2  Fos.  &  Fin.  21,  the  marginal  note 
of  which  is,  that  a  dying  declaration  is  admissible 
if  the  declarant  conceives  himself  to  be  past  re- 
covery, although  the  surgeon  attending  him  may 
believe  him  to  be  progressing  favourably,  Willes, 
J.,  said:  **It  must  be  proved  that  the  man  was 
dying,  and  there  must  be  a  settled  hopeless  expecta- 
tion of  death  in  the  declarant.  There  does  appear 
to  have  been  such  an  expectation  in  this  case,  and  I 
shall  therefore  admit  the  declaration."  In  Bex  y. 
Hay  ward,  6  C.  &  P.  160,  where  the  question  arose 
whether  the  declarations  of  the  deceased  were 
admissible  in  evidence,  as  to  which  the  facts  were, 
that  after  the  surgeon  had  examined  the  wound, 
the  deceased  inquired  if  he  was  in  danger,  the  sur- 
geon answered  that  he  was,  and  that  the  only 
chance  of  his  living  was  keeping  himself  quite 
quiet,  upon  which  it  was  contended  that  the 
declarations  made  by  the  deceased  were  not 
made  at  a  time  when  every  hope  in  this  world 
was  gone,  and  when  the  party  was  aware  that  he 
must  inevitably  answer  soon  for  the  truth  or  false- 
hood of  his  statements ;  and  that  he  must  be  taken 
to  have  some  hope  of  recovery.  On  which  Tindal, 
C.J.,  observed,  that  "  any  hope  of  recovery,  however 
slight,  existing  in  the  mind  of  the  deceased  at  the 
time  of  the  declarations  made  would  undoubtedly 
render  the  evidence  of  such  declarations  inadmis- 
sible." And  in  Bex  v.  Spibbury,  7  C.  &  P.  187,  where 
it  was  proposed  to  give  a  dying  declaration  in 
evidence,  Coleridge,  J.  said,  "It  is  an  extremely 
painful  matter  for  me  to  decide  upon  ;  but  when  I 
consider  that  this  species  of  proof  is  an  anomaly, 
and  contrary  to  all  the  rules  of  evidence,  and  that 
if  received  it  would  have  the  greatest  weight  with 
the  jury,  I  think  I  ought  not  to  receive  the  evidence 
unless  I  feel  fully  convinced  that  the  deceased  was 
in  such  a  state  as  to  render  the  evidence  clearly 
admissible.  It  appears  from  the  evidence  of  the 
witness  Redfern  that  the  deceased  said  that  he 
thought  he  should  not  recover,  as  he  was  very  ill. 
Now  people  often  make  use  of  expressions  of  that 
kind  who  have  no  conviction  that  their  death  is 
near  approaching.  If  the  deceased  had  felt  that  his 
end  was  drawing  very  near,  and  that  he  had  no 
hope  of  recovering,,  I  should  expect  him  to  be 
saying  something  of  his  affairs,  and  of  who  was  to 
have  his  property,  or  giving  some  directions  as  to 
his  funeral,  or  as  to  where  he  would  be  buried,  or 
that  he  would  have  used  ^expressions  to  his  widow, 
importing  that  they  were  soon  to  be  separated  by 
death,  or  that  he  would  have  taken  leave  of  his 
friends  and  relations  in  a  way  that  showed  that 
he  was  convinced  that  his  death  was  at  hand. 
As  nothing  of  this  sort  appears,  I  think  that 
there  is  not  sufficient  proof  that  he  was  with- 
out any  hope  of  recovery,  and  that  I  ought 
to  reject  this  evidence."  In  Beg.  v.  Nicolas, 
6  Cox  C.  C.  120,  it  appeared  that  the  deceased  made 
a  statement,  and  at  the  conclusion  of  it  exclaimed, 
"  Oh,  God  I  I  am  going  fast ;  I  am  too  far  gone  to 
say  any  more."  The  statement  was  held  inad- 
missible by  Cresswell,  J.  (after  consulting  Williams, 
J.),  who  said,  "  My  brother  Williams  confirms  the 
doubts  I  had  on  this  subject — that  it  being  possible 
that  this  man  did  not  discover  the  extent  of  his 
weakness  till  he  had  made  the  statement,  and  that 
it  was  only  after  he  had  made  it,  he  for  the  first 
time  discovered  that  he  was  going  fast,  there  is  not 
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that  clear  ascertainment  of  his  consciousness  of  his 
state  before  he  made  it  to  render  it  admissible  in 
eridence."  So  in  Reg,  v.  Megson,  9  Car.  &  P.  418, 
the  surgeon  told  the  dying  person  that  she  was  in  a 
very  precarious  state,  and  on  the  day  before  her 
death  she  was  much  worse,  and  in  his  judgment  in 
imminent  danger;  she  then  made  a  statement  to 
him,  and  immediately  before  she  made  the  statement 
she  said  that  she  found  herself  growing  worse,  and 
that  she  had  been  in  hopes  she  shotdd  have  got 
better,  but  as  she  was  getting  worse  she  thought  it 
her  duty  to  mention  what  had  taken  place.  She 
died  next  day.  Rolfe,  B.  said,  '*  I  think  that  it  does 
not  sufficiently  appear  that  the  deceased  was  with- 
out hope  of  recovery.  I  think  that  I  ought  not 
to  receive  the  evidence."  Applying  these  decisions 
to  the  facts  in  this  case.  On  the  night  of  the  16th 
Oct.  the  deceased  was  rescued  from  the  river  ;  on 
the  next  day  she  said  to  her  mother  she  did  not 
think  she  should  ever  get  over  it.  [Cleasby,  B.— 
And  desired  that  someone  should  be  sent  tor  to  pray 
with  her.]  The  word  "  ever  "  implies  that  she  had 
some  ray  of  hope  in  her  mind,  and  that  she  was  not 
in  a  hopeless  condition  as  to  her  life.  Then  again, 
her  correction  of  the  magistrate's  clerk  by  directing 
him  to  insert  the  words  *'  at  present "  also  imports 
that  she  had  not  lost  all  hope.  It  is,  therefore, 
submitted  that  the  statement  of  the  deceased  was 
inadmissible,  and  that  the  conviction  should  be 
quashed. 

T,  W,  Saunders  {F,  Bailey  with  him)  in  support 
of  the  conviction. — ^The  statement  was  admissible, 
and  the  conviction  should  be  affirmed.  All  the 
conditions  exist  requisite  to  make  the  statement 
admissible.  It  was  made  under  the  belief  that  she 
was  dying,  and  with  the  fear  of  death  before  her, 
With  the  exception  of  the  words  **  at  present,"  this 
case  is  as  strong  as  any  in  the  books  in  which  dying 
declarations  have  been  held  admissible.  [Lush,  J. 
— It  is  clear  that  the  words  "  at  present "  do  not 
strengthen  her  impression  of  impending  death,  but 
do  they  not  weaken  it  ?]  It  is  submitted,  taking 
the  whole  of  the  circumstances  together,  the  de- 
claration was  made  while  the  deceased  was  under 
the  impression  of  impending  death. 

ColltTUy  in  reply,  referred  to  Greenleaf  on  Evidence 
233,  and  Rex,  v.  Brook, 

Kellt.  C.  B.— We  are  all  of  opinion  that  this 
conviction  should  be  quashed.  The  only  question  in 
the  cas '  is,  whether  the  declaration  of  the  dying 
woman  was  admissible  in  evidence,  because  it  is 
clear  that  if  that  ought  to  have  been  excluded  there 
was  no  evidence  that  would  justify  the  conviction. 
The  answer  to  this  question  depends  on  what 
passed  between  the  clerk  to  the  magistrates  and 
the  dying  woman  at  the  time  when  she  made  the 
statement.  The  case  states  that  the  magistrate's 
clerk  came  and  found  her  in  bed,  breathing  with 
considerable  difficulty  and  moaning  occasionally. 
He  administered  an  oath  and  asked  her  if  siie  felt  she 
was  in  a  dangerous  state  ;  whether  she  felt  she  was 
likely  to  die.  She  said  she  thought  so.  As  far  as 
that  goes,  it  would  indicate  that  something  was 
passing  in  her  mind  as  to  her  condition,  but  nothing 
that  amounts  to  an  impression  that  she  was  likely  to 
die.  It  is  not  conclusive  as  to  her  consciousness  of 
her  condition.  He  then  asked  her  **  Why  ?"  She 
said,  **  from  the  shortness  of  my  breath."  The 
magistrate's  clerk  then  said :  *^  Is  it  with  the  fear 
of  death  before  you  that  you  make  these  state- 
ments ?"  and  added,  "  Have  you  any  present  hope 
of  your  recovery?"  She  said  "None."  He  then 
proceeded  to  reduce  her  statement  to  writing. 
If   she  had  subscribed  that  statement,  it  would 


have    presented    a    very    different   case   for   our 
consideration;  but  it  appears  that  after  he  had 
taken   the  deposition  he  read  it  over  to  her,  and 
asked  her  to  correct  any  mistake  that  he  might 
have  made.    She  then  suggested   the  words  "  at 
present."    She  said  no  hope  "at  present"  of  my 
recovery.    He  then  interlined  the  words  "  at  pre- 
sent."   The  question  is,  whether  on  these  facts  the 
declaration  was  admissible  as  it  stands.    I  am  of 
opinion  that  the  fair  result  of  the  authorities  is  that 
the  declaration  of  a  dying  person  in  order  to  be 
admissible  in  evidence  roust  be  made  under  a  belief 
and  a  belief  without  hope,  that  the  declarant  is 
about  to  die.    From  the  decisions  and  the  express 
language  of  the  judges  we  find  that  one  judge  has 
said  that  it  must  be  made  when  every  hope  of  this 
world  is  gone ;  another  has  said  there  must  be  a 
settled  hopeless  expectation  of  death ;  and  a  third 
has  said  that  any  hope  of  recovery,  however  slight, 
will  exclude  the  declaration.  Furthermore,  it  is  a  prin- 
ciple of  the  law  of  evidence  that  the  burden  of  proof 
as  to  the  state  of  mind  of  the  declarant  is  on  the 
prosecution,  says  another  learned  judge;  and  we 
must   be  perfectly  satisfied  beyond  a  reasonable 
doubt  that  the  declaration  in  question  was  made  by 
the  deceased  while  under  the  belief  that  there  was 
no  hope  of  recovery.    To  apply  these  principles  to 
the  present  case  the  prosecution  calls  on  us  to  give 
no  effect  whatever  to  the  important  words,  "  at  pre- 
sent."   The  dying  woman  must  have  had   some 
meaning  when  she  used  them.    We  are  to  see  what 
her  meaning  was.    On  the  one  hand  it  is  possible 
that  she  may  have  remembered  that  the  magistrates' 
clerk  put    this    question  to  her  "have  you   any 
present  hope  of  recovery  ?  "  ^nd  she  may  have  in- 
tended to  answer  that  question  in  form ;  but  on  the 
other  hand  she  may  have  desired  to  alter  or  qualify 
her  answer,  and  may  have  meant  to  say,  not  that 
she  had  absolutely   no  hope  of  recovery,  but  no 
hope  of  recovery  at  present.    If  we  had  only  to 
determine  between    these    two   constructions    we 
should  be  bound   to  give  our  decision  in  favorem 
vita   for    the    latter   construction,    but    the    case 
presents  a  mode  of  solution  which  calls  on  us  to 
interpret  the  construction  in  favour  of  the  prisoner. 
After  the  deposition  had  been  read  over  to  her,  she 
was  asked  in  express  terms  to  correct  any  mistake 
that  the  clerk  might  have  made  in  it.    She  then 
said,  "  Put  no  hope  at  present"    Now  what  is  that 
but  saying  there  is  a  mistake,  and  she  desired  the 
clerk  to  put  in  those  words?     If  so,  that  is   a 
qualification  of  the  words    "no  hope,"    and    the 
woman  was  not  in  that  hopeless  state  of  impending 
death  that  was  necessary  to  render  her  declaration 
admissible  in  evidence.    The  declaration,  therefore^ 
ought  not  to  have  been  received,  and  the  conviction 
must  be  quashed. 

Btles,  J. — As  I  tried  the  case,  I  may  say  that  I 
entertained  from  the  first  a  very  strong  doubt 
whether  the  declaration  was  admissible  in  evidence; 
but  there  being  no  other  evidence  to  convict  the 
prisoner,  I  thought  it  my  duty  to  admit  it  and 
reserve  the  point  We  should  guard  with  jealousy 
the  admissibility  of  such  declarations,  the  admis- 
sibility of  which  is  an  exception  to  the  ordinary 
rules  of  evidence ;  for  they  may  be  made  without 
the  sanction  of  an  oath,  and  when  the  party  is  in 
no  fear  or  danger  of  the  penalties  of  perjury,  and 
when  the  persons  making  them  are  very  liable  to 
the  infiuences  of  misrepresentation  or  error.  The 
result  of  the  authorities  seems  to  be  that  the  dying 
person  must  be  under  the  impression  that  his  or  her 
death  is  almost  immediately  impending.  Now,  in 
the  present  case  the  correction  of  the  deceased 
amounts  to  this,  "  That's  not  what  I  said  or  what  I 
meant;  not  that  I  had  no  hope,  but  no  hope  at 
present."    If  so,  the  declaration  waa  improperly 
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admitted  in  evidence,  and  the  conriction  must  b« 
quashed. 

Lush,  J.,  Ci/BABBT,  B.,  and  Brett,  J.  concurred. 

Conviction  quashed, 

RSO  V.  JOiDT  TaTLOB. 

Rbo  v.  Caitwell  akd  Dunn. 

Misdemianor  —  MaUciouafy  wounding  —  InfUding 
grieoouM  bodily  harm — Common  anauit. 

Upon  an  indictment  under  24  ff  26  Vtct,  c.  100,  s,  20, 
Jbr  unfawfuUy  and  maUciou^  wounding  or  inflicting 
gtievous  oodihf  harmy  a  vercact  /or  a  common  assault 
meat  he  returned. 

Case  reBerred  for  the  opinion  of  this  court. 

The  prisoner,  John  Taylor,  was  indicted  at  the 

Easter  General  Quarter  Sessions  1869  of  the  North 

Riding  of  Yorkshire,  for  a  misdemeanor,  upon  an 

indictment  of  which  the  following  is  a  copy : 

North  Biding  of  Yorkshire,  to  wit.— The  Inrors  for  our 
liuhr  the  Qaeen,  upon  their  oath  present  that  John  Taylor, 
on  the  3rd  Jan.  18^,  unlawfally  and  molicioualy  did  wound 
one  ThonuM  Meek.  And  the  juron  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  on  the  day  and  year 
aforesaid  the  said  John  Taylor  did  unlawfully  and  mali- 
oiously  inflict  gileTons  bodily  harm  upon  the  sud  Thomas 
Meek. 

Upon  this  Indictment  the  jury  returned  a  verdict 
of  "  Guilty  of  an  assault." 

The  counsel  for  the  prisoner  contended  that  the 
prisoner  could  not  be  convicted  of  a  common  assault 
on  that  indictment,  and  therefore  that  the  verdict 
amounted  to  an  acquittal 

The  court  thereupon  postponed  judgment,  and 
reserved  the  question  of  law  for  the  consideration 
of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  viz.. 

Whether  this  conviction  can  be  sustained  ? 

In  the  mean  time  the  prisoner  was  admitted  to 
tiail  to  appear  at  the  next  Court  of  Quarter  Sessions 
of  the  North  Riding  of  Yorkshire  to  receive  judg- 
ment if  called  upon. 

John  R.  W.  Hildtasd,  Chairman. 

Shepherd  for  the  prosecution :  This  is  an  indict- 
ment for  misdemeanor  upon  the  24  &  25  Vict.  c.  100, 
B.  20,  which  enacts  **  that  whosoever  shall  unlaw- 
fully and  maliciously  wound  or  inflict  any  grievous 
bodily  harm  upon  any  other  person  either  with  or 
without  any  weapon  or  instrument,  shall  be  guilty 
of  a  misdemeanor ;"  and  the  question  is  whether  a 
verdict  of  guilty  of  a  common  assault  can  be 
received  upon  such  an  indictment.  In  the  case  of 
Reg.  V.  Oliver,  Bell  C.  C.  287;  8  Cox  C.  C.  384,  it 
was  held  that  upon  an  indictment  for  assaulting, 
beating,  wounding,  and  occasioning  actual  bodily 
harm  against  the  statute  the  prisoner  might  be  con- 
victed of  a  common  assault.  Although  the  indict- 
ment in  the  present  case  does  not  contain  the  word 
"  assault,"  yet  the  charges  of  wounding  and  inflict- 
ing grievous  bodily  harm  necessarily  include  an 
assault.  And  in  Reg  v.  Yeadon,  L.  &  C.  81 ;  9  Cox 
0.  C.  91,  upon  an  indictment  containing  counts  for 
inflicting  grievous  bodily  harm  and  unlawfully  and 
maliciously  cutting  and  stabbing  and  unlawfully 
occasioning  actual  bodily  harm,  it  was  held  that  a 
verdict  of  guilty  of  a  common  assault  might  have 
been  returned.  In  Reg,  v.  Ingram,  1  Salk.  384,  it 
was  held  that  there  could  not  be  a  battery  and 
wounding  without  an  assault,  although  there  might 
be  an  assault  without  the  former.  See  also  I  Hawk. 
P.  C.  bk.  1,  c.  62,  8. 1.  The  entry  on  the  record  on 
an  indictment  like  the  present  would  be,  **  guilty  of 
a  common  assault." 

No  counsel  appeared  for  the  prisoner. 


Kjsllt,  C.B.~  We  are  all  of  opinion  that  this  con- 
viction should  be  affirmed.  Although  the  word 
*'  assault"  does  not  occur  in  either  count  of  the  in- 
dictment, yet  both  counts  necessarily  include  an 
assault,  and  both  are  counts  for  misdemeanor,  and 
the  prisoner  having  been  found  guilty  of  a  com- 
mon assault,  we  are  of  opinion  that  the  conviction 
should  be  affirmed.  In  tteg.  v.  Yeadon,  upon  an  in- 
dictment for  inflicting  grievous  bodily  harm, 
maliciously  cutting,  stabbing,  and  wounding,  and 
occasioning  actual  bodily  harm,  it  was  held  that  a 
verdict  of  guilty  of  a  common  assault  might  be 
returned.  In  the  course  of  the  argument  in  that 
case,  Martin,  B.,  said  **  that  the  chairman  in  effect 
told  the  jury  that  they  had  no  power  to  find  the 
man  guilty  of  a  common  assault  upon  the  indict- 
ment. He  ought  to  have  taken  the  verdict."  And 
Wightman,  J.,  said,  **  It  was  substantially  a  mis- 
demeanor. The  chairman  ought  to  have  taken  the 
verdict  of  guilty  of  a  common  assault,  which  was 
not  tantamount  to  an  acquittal,*'  or,  in  other  words, 
that  the  prisoner  might  have  been  found  guilty  of  a 
common  assault.  The  conviction  will  be  therefore 
affirmed. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed, 

Rbo  v.  Canwell  akd  Dukn. 

Case  reserved  for  the  ofmiion  of  this  court. 

The  prisoners  William  Canwell  and  William  Dunn 
were  indicted  at  the  Easter  General  Quarter  Sessions 
1869  of  the  North  Hiding  of  Yorkshire  for  a  mis- 
demeanor, upon  an  indictment,  of  which  the  follow- 
ing is  a  copy : 

North  Riding  of  Yorkshires  to  wit— The  jorors  for  oar 
lady  the  Qneen  upon  their  oath  present,  that  William  Can- 
well  and  William  Dunn,  on  the  2nd  Feb.  1860,  unlawfully 
and  maliciously  did  inflict  grievous  bodily  harm  upon  one 
Henry  Broomfield. 

Upon  this  indictment  the  jury  returned  a  verdict 
of  "  Guilty  of  a  common  assault.** 

The  counsel  for  the  prisoner  contended  that  the 
prisoner  could  not  be  convicted  of  a  common  assault 
on  that  indictment,  and  therefore  that  the  verdict 
amounted  to  an  acquittal. 

The  court  thereupon  postponed  judgment,  and 
reserved  the  question  of  law  for  the  consideration 
of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  viz.,  whether  this  conviction  can  be 
sustained  ? 

In  the  mean  time  the  prisoners  were  admitted  to 
bail  to  appear  at  the  next  Court  of  Quarter  Sessions 
of  the  North  Riding  of  Yorkshire  to  receive  judg- 
ment if  called  upon. 

John  B.  W.  Hildtabd,  Chairman. 

A,  Simpson  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 

By  the  Coust. — The  judgment  will  follow  the 
decision  in  Reg,  v.  Taylor, 

Conviction  affirm&d. 


Rbo.  v.  J.  A.  Albop. 

Perjury — Materiality, 

On  the  trial  of  A,,  for  perjury,  in  an  affidavit  made  by 
him,  and  used  on  the  taxation  of  costs,  the  signature  to 
the  affidavit  was  proved  to  be  in  A.*s  handwritina, 
but  there  was  no  evidence  that  A.  was  the  person  who 
swore  to  the  truth  of  the  affidavit.  The  dtfendant 
was  then  called  as  a  witness^  and  swore  that  the  affi" 
davit  was  used  before  the  taxing-master  when  A, 
was  present,  and  that  it  ums  then  publidy  said  that  it 
was  A*s  affidavit.  The  defendant  was  then  indicted 
for  perjury  committed  on  A,*s  trial,  and  the  indict" 
"nent  alleged  that  it  was  a  material  question  on  such 
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trial  whether  A.  was  so  present  before  the  taxing-master^ 
and  whether  the  affidavit  was  then  used  in  A.'s 
presence^  and  whether  it  was  then  stated  puhiir/t/  that 
the  affidavit  was  AJ's. 

The  defendant  having  been  found  guiUy,  it  was 

Held,  <m  a  case  reserved,  thai  the  above  questions  were 
material  ones  on  the  trial  of  A. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  London. 

The  defendant  was  at  the  February  Session  1869 
of  the  Central  Criminal  Court,  convicted  before  me 
of  wilful  and  corrupt  perjury  committed  by  him  in 
the  evidence  which  he  gave  before  me  at  the  pre- 
ceding session  of  this  court  upon  the  trial*  of  one 
James  Coutts  for  perjury. 

Coutts  was  indicted  for  i>erjury  committed  in  an 
affidavit  made  by  him  in  a  cause  of  Kelseg  v.  Coutts, 
and  wliich  affidavit  had  been  afterwards  made  use 
of  before  the  Master  upon  the  taxation  of  the  costs 
in  the  said  action. 

Proof  was  given  that  the  signature  to  the  affidavit 
was  in  the  handwriting  of  Coutts,  but  no  other 
proof  was  given  that  he  was  the  person  who  had 
made  the  affidavit,  the  commissioner  who  adminis- 
tered the  oath  being  unable  to  identify  him. 

The  case  of  Meg,  v.  Morris,  Leach  C.  C.  50,  was 
referred  to. 

The  present  defendant,  John  Alfred  Alsop,  was 
then  called,  and  swore  that  the  affidavit  in  question 
was  used  before  the  taodng  master  upon  the  ad- 
journed taxation,  and  that  the  defendant  Coutts  was 
then  present,  and  that  it  was  publicly  mentioned, 
so  that  everybody  present  must  have  heard  it,  that 
the  affidavit  was  the  affidavit  of  James  Coutts. 

The  indictment  against  the  present  defendant 
Alsop  alleged  that  it  was  a  material  question  upon 
the  trial  of  the  said  James  Coutts,  whether  the 
said  James  Coutts  was  present  on  the  14th  Nov. 
before  the  master  on  the  taxation  of  the  said  costs ; 
and  whether  or  not  on  the  said  14th  Nov.  the  said 
affidavit  was  used  and  read  in  the  presence  of  Coutts ; 
and  whether  or  not  on  the  occasion  of  the  taxa- 
tion of  the  said  costs,  it  was  stated  publicly  in  the 
presence  and  hearing  of  Coutts  that  the  affidavit 
was  his. 

Upon  the  trial  it  was  objected  that  the  above- 
mentioned  matters  were  not  material  questions  for 
inquiry  upon  the  trial  of  Coutts  as  the  particulars 
sworn  to  related  to  matters  occurring  subsequently 
to  the  making  of  the  affidavit,  and  were  tendered 
merely  as  collateral  proof  that  the  affidavit  had 
been  made  by  Coutts,  and  that  the  only  matter 
material  for  inquiry  was  the  truth  or  falsehood  of 
the  statement  contained  in  that  lUQidavit. 

The  opinion  of  the  court  for  the  consideration  of 
Crown  Cases  Reserved  is  requested  whether  the 
above-mentioned  matters  were  material  to  the  issue 
involved  in  the  trial  of  Coutts,  and  whether  the  con- 
viction should  stand  or  be  reversed. 

The  defendant  was  admitted  to  bail  with  sureties 
for  his  appearance  at  the  session  next  after  tbe 
judgment  of  the  court  is  pronounced  upon  these 
points. 

RussBLL  GuBmsT,  Recorder  of  London. 

Poland  for  the  prisoner. — ^In  this  case  there  was 
evidence  that  some  person  had  sworn  the  affidavit 
and  the  signature  of  the  affidavit  being  in  Coutts's 
handwriting,  it  was  unnecessary  to  go  further  and 
prove  the  identity  of  Coutts  as  the  person  who  swore 
to  the  truth  of  the  affidavit.  This  is  like  the  case 
of  Beg.  v.  Morris,  1  Leach  C.  C.  60;  2  Burr.  1189, 
where  the  defendant  was  indicted  for  perjury  in  an 
answer  in  Chancery,  and  it  was  proved  that  the 
signature  to  the  answer  was  in  the  defendant's 
handwriting,  and  also  the  signature  of  the  master 
before  whom  the  affidavit  was  sworn  was  also  proved. 


and  although  it  was  objected  that  there  was  no  proof 
of  the  identity  of  the  defendant  as  the  person  who 
swore  the  answer,  it  was  held  that  this  was  un- 
necessary. [Brett,  J.— The  jury  might  have  dis- 
believed the  evidence  as  to  the  defendabVs  signa- 
ture.] In  this  case  there  was  no  doubt  as  to  the 
signature.  [Lush,  J.— If  the  master  had  been  called 
to  identify  the  person  who  swore  the  affidavit,  you 
would  say  that  his  evidence  was  immaterial, 
although  it  is  corroborative  of  the  fact  that  the 
signature  is  the  defendant's.  Kbllt,  C.  B.— Your 
argument  must  go  to  tht  length  of  contending  that, 
all  such  corroborative  evidence  is  immaterial.]  It 
was  surely  unnecessary  to  prove  that  the  affidavit 
was  used  before  the  taxing  master. 

Waddy,  for  the  prosecution,  was  not  called  upon 
to  argue.  ' 


By  the  Coukt— 


Conviction  confirmed. 


Reg.  v.  Eliza  Lumlby. 

Bigamy — Onus  of  proof  of  first  husband  or  wife  being 
alive  at  Vie  time  of  the  second  marriage. 

On  a  prosecution  for  bigamy,  it  is  incumbent  on  the 
prosecutor  to  prove  that  the  husband  or  wife,  as  the 
case  may  be,  was  aUve  at  the  date  of  the  second 
marriage. 

IVie  existence  of  the  party  at  an  antecedent  period  may 
or  may  not  afford  a  reawncd>le  inference  that  he  or 
she  was  alive  at  the  date  of  tlie  second  marriage ;  but 
it  is  purely  a  question  of  fact  for  the  pay. 

Case  reserved  for  the  opinion  of  this  Court  by 
Lush,  J. : — 

The  prisoner  was  tried  before  me  at  the  last 
sittings  of  the  Central  Criminal  Court,  and  con- 
victed of  bigamy. 

The  first  marriage  was  alleged  to  have  taken 
place  at  St.  Heliers,  in  the  island  of  Jersey,  in  the 
year  1836.  The  question  upon  this  part  of  the  case 
is  whether  the  evidence  offered  was  admissible  and 
sufficient  to  prove  that  marriage. 

Mr.  Le  Breton,  an  English  barrister,  was  the 
witness  called  to  prove  the  law  of  Jersey. 

He  stated  that  he  was  a  native  of  Jersey,  and 
familiar  with  the  law  of  the  island,  but  that  he  was 
not  an  advocate,  and  had  never  practised  there. 

That  before  and  up  to  1842  a  register  book  of 
marriages  was  required  by  the  law  to  be  kept,  and 
that  a  marriage  solemnised  by  a  clergyman  there, 
and  recorded  by  him  in  the  register  was  valid 
without  the  signature  of  the  parties  in  the  book. 

That  in  1836  the  Uev.  Hue  Corbett  was  the 
rector  of  St.  Heliers,  and  that  he  died  in  1838. 

In  his  cross-ei^amination  he  stated  that  he  had  a 
special  reason  for  knowing  the  law  of  Jersey,  having 
been  for  many  years  agent  in  this  country  for  the 
States  and  their  Crown  Officer  in  the  Privy  CounciL 
That  cases  relating  to  marriages  had  come  before 
him. 

He  added  that  a  male  of  fourteen  and  a  female  of 
twelve  might  in  1836  have  contracted  marriage /kt 
verba  de  presenti,  according  to  the  general  law  of 
Europe,  which  prevailed  in  Jersey ;  that  a  girl  of 
twelve  might  have  married  without  the  consent  of 
her  parents  if  banns  had  been  put  up  and  called  on 
three  successive  Sundays,  and  no  opposition  offered, 
and  if  it  were  solemnised  by  a  clergyman  of  the 
Church  of  England.  That  he  was  not  aware  of 
any  instance  in  which  such  a  marriage  had  been 
held  valid  or  contested,  the  case  had  not  arisen. 
That  such  a  marriage  without  consent  was  valid 
until  set  aside  in  the  Court  of  the  Dean  of 
Jersey. 
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He  further  stated  that  it  was  the  invariable  prac- 
•  tice  in  Jersey  for  clergymen  to  keep  a  register  of 
marriages  and  baptisms ;  that  it  was  kept  generally 
at  the  clergyman's  house,  but  occasionally  in 
the  parish  chest,  but  then  it  was  in  the  custody 
of  the  rector;  that  such  books,  upon  the  death 
of  the  rector,  passed  to  and  were  kept  by  his 
Buccessor. 

It  was  objected  that  Mr.  Le  Breton  was  not  a 
competent  witness  to  speak  to  the  law  of  Jersey  on 
the  subject. 

The  prosecutor  then  produced  an  examined  copy 
of  an  entry  in  the  register  of  marriages  in  the  pos- 
sesaioQ  of  the  present  rector  of  St.  Heliers,  which 
certified  that  a  marriage  was  solemnised  by  the  Rev. 
Hue  Corbett,  at  St.  Helierj,  on  the  day  of 
1836,  between  the  prisoner  and  one  Victor. 

Neither  of  the  parties  appeared  to  have  signed 
the  register,  nor  any  person  as  a  witness  to  the 
marriage. 

No  attempt  has  been  made  to  obtain  the  original 
register. 

It  was  objected,  first,  that  the  register  would  not 
itself  have  been  receivable ;  and,  secondly,  that  the 
copy  was  not  admissible  either  at  common  law  or 
by  virtue  of  any  statute. 

These  questions  I  reserved. 

ITie  prisoner  lived  with  Victor  in  England  until 
the  middle  of  the  year  1843,  when  they  separated, 
and  she  was  taken  by  her  parents  back  to  Jersey, 
where  she  resumed  her  maiden  name. 

On  the  9th  July  1847  she,  describing  herself  as  a 
spinster,  married  Capt.  Lumley,  with  whom  she 
lived  till  March  1864. 

About  that  time  he  left  her  to  cohabit  with  another 
woman,  and  afterwards,  having  heard  of  the  previous 
marriage,  instituted  the  present  prosecution. 

It  must  be  taken  as  a  fact  that  nothing  was  heard 
of  Victor  from  the  time  the  prisoner  left  him  in 
1843.  No  evidence  was  given  of  the  age  of  Victor, 
nor  any  of  the  age  of  the  prisoner,  except  that  a 
witness,  who  stated  that  she  was  48  years  old, 
said  that  she  (prisoner)  was  her  senior. 

I  directed  the  jury  that  there  being  no  circum- 
stances leading  to  the  impression  that  he  had  died, 
Victor  must  be  presumed  to  have  been  living  at  the 
date  of  the  second  marriage. 

Whether  that  direction  was  right  or  not,  is  the 
other  question  I  reserved  for  the  opinion  of  the 
Court. 

If  the  evidence  of  the  first  marriage  was  not 
admissible  or  not  sufficient,  or  if  my  direction,  as 
above  stated,  was  wrong,  the  conviction  is  to  be  set 
aside. 

I  admitted  the  prisoner  to  bail  till  the  next 
sessions. 

RoBT.  Lush. 

D.  D,  Keane,  Q.  C.  (BcUlantine,  Serjt.,  and  CotUns 
with  him)  for  the  prisoner.  The  conviction  ought 
to  be  quashed,  for  the  learned  judge  misdirected  the 
jury  in  telling  them  that  Victor  must  be  presumed 
to  have  been  living  at  the  date  of  the  second  mar- 
riage. In  this  case  two  presumptions  arose :  one  of 
the  continuance  of  the  life  of  the  first  husband,  and 
the  other  of  the  presumption  of  the  innocence  of 
the  accused ;  and  those  being  conflicting  presump- 
tions, the  presumption  of  the  innocence  of  the 
accused  outweighs  the  other,  and  ought  to  have 
been  acted  upon.  That  is  the  tendency  of  the 
authorities  in  the  text-books.  In  Best  on  Evidence 
edit.  1856,  par. 323,  it  is  said,  "The  presumption  of 
innocence  is  favoured  in  law.  This  is  a  well-known 
rule,  and  runs  through  the  whole  criminal  law  ;  but 
it  likewise  holds  in  civil  proceedings."  In  Rex  v. 
Tfie  Inhabitants  of  Twyning^  2  B.  &  A.  386,  one  of 
the  leading  authorities  on  the  subject  of  conflicting 
presumptions,  it  appeared  that  about  seven  years 


before  that  time  a  pauper,  the  wife  of  one  Richard 
Winter,  who  enlisted  as  a  soldier  and  went  abroad 
on  foreign  service,  and  was  never  afterwards  heard 
of.  had  married  one  Francis  Burns  in  a  little  more 
than  twelve  months  after  his  departure     On  this 
evidence  the  Court  of  Queen*s  Bench,  consisting  of 
Bayley  and  Best,  JJ.,  held  that  the  issue  of  the 
second  marriage  ought  to  be  presumed  legitimate. 
And  the  former  judge  observed,  *  This  is  a  case  of 
conflicting  presumptions,  and  the  question  is  which 
is  to  prevail.    The  law  presumes  the  continuation 
of  life ;  but  it  also  presumes  against  the  commission 
of  crimes  until  the  contrary  be  proved.    The  facts  of 
this  case  are  that  there  is  a  marriage  of  the  pauper 
with  Francis   Burns,   which  is  primd  facie  valid, 
but  the  year  before  that  took  place  she  was  the  wife 
of  Richard  Winter,  and  if  he  was  aUve  at  the  time 
of  the  second  marriage  it  was  illegal,  and  she  was 
guilty  of  bigamy.    But  are  we  to  presume  that 
Winter  was  then  alive?    If  the  pauper  had  been 
indicted  for  bigamy,  it  would  clearly  not  be  suffi- 
cient.   In  that  case  Winter  must  have  been  proved 
to  have  been  alive  at  the  time  of  the  second  mar- 
riage.   It  is  contended  that  his  death  ought  to  have 
been  proved  ;  but  the  answer  is,  that  the  presump- 
tion of  law  is,  that  he   was  not  alive,  when  the 
consequence  of  his  being  so  is  that  another  person 
has  committed  a  criminal  act.  I  think,  therefore,  that 
the  sessions  decided  rightlv  in  holding  the  second 
marriage  to  have  been  valid,  unless  proof  had  been 
given  that  the  first  husband  was  alive  at  the  time.* 
This  language  goes  much  farther  than  was  neces- 
sary for  the  decision  of  the  actual  case  before  the 
court,  and  certainly  cannot  be  supported  to  its  full 
extent,  as  appears  from  the  subsequent  case  of  Rex 
V.  The  Inhabitants  of  Harborne,  2  A.  &  E.  540.     There, 
in  order  to  support  an  order  for  the  removal  of  a 
female  pauper  of  the  name  of  Ann  Smith,  it  was 
proved  that  she  had   been  married  to  one  Uenry 
Smith  on    the   11th    April   1831,   who  htid   since 
deserted  her ;  in  answer  to  which  it  was  shown  that 
he  had   been   previously   married  in  Oct.   1821  to 
another  female  with   whom  he  lived  until   1825, 
when   he  left  her;    that  several  letters  had  since 
been  received  from  her  from  Van  Dieman's  Land, 
one  of  which  was  produced,  bearing  date  twenty 
five  days  previous  to  the  second  marriage.    The 
sessions  on  this  evidence  presumed  the  first  wife  to 
be  living  at  the  time  of  the  second  marriage,  and 
quashed  the  order.    On  the  case  coming  on   for 
argument  before  the  Court  of  Queen's  Bench,  several 
cases  were  cited,  and  Rex  v.  Tioyning  was  relied  on 
as  an  authority  to  show  that  the  party  asserting 
the  life  of  the  first  wife,  and  thereby  the  criminality 
of  the  husband,  was  bound  to  show  the  continuance 
of  the  life  up  to  the  very  moment  of  the  second 
marriage ;  and  that  the  court  was  precluded  from 
inferring  the  life's  continuance  until  the  marriage 
by  the  strict  rule  of  legal  presumption  laid  down  in 
that  case.    The  court,  however,  consisting  of  Lord 
Deunian,  C.  J.,  Littledale  and  Williams,  JJ.,  held 
that  the  conclusion  drawn  by  the  sessions  from  the 
evidence  was  proper.    Lord  Denman,  in  the  course 
of  his  judgment,  expresses  himself  as  follows :  "  The 
only  circumstance  raising  any  doubt  in  my  mind  is 
the  doctrine  laid  down  by  Bayley,  J.,  in  Rex  v. 
Twyning.    But  in  that  case,  the  sessions  found  that 
the  plaintiff  was  dead,  and  this  court  merely  decided 
that  the  case  raised  no  presumption  upon  which  the 
finding  of  the  sessions  could   be  disturbed.    The 
two  learned  judges,  Bayley,  J.,  and  Best,  J.,  certainly 
appear  to  have  decided  the  case  upon  more  general 
grounds.    The  principle,  however,  upon  which  they 
seem  to  have  proceeded  was  not  necessary  to  that 
decision.    I  must  take  this  opportunity  of  saying 
that  nothing  can  be  more  absurd  than  the  notion 
that  there  is  to  be  any  rigid  presumption  of  law  on 
such  questions  of  fact,  without  reference  to  accom- 
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panjing  circumstances,  such,  for  instance,  as  the 
age  or  health  of  the  party.    There  can  be  no  such 
strict  presumption  of  law.  ...  I  am    aware  that 
Bay  ley,  J.,  founds  his  decision  on  the  ground  of  con- 
trary presumptions ;  but  I  think  the  only  questions 
in  such  cases  are,  what  evidence  is  admissible  ?  and 
what  inference  may  fairly  be  drawn  from  it  ?    It 
may  be  said,  suppose  a  party  were  shown  to  be 
alive  within  a  few  hours  of  the  second  marriage,  is 
there  no  presumption  then?    The  presumption  of 
innocence  cannot  shut  out  such  a  presumption  as 
that  supposed.    I  think  no  one,  under  such  circum- 
stances, could  presume  that  the  party  was  not  alive 
at  the  time  of  the  second  marriage.'     Judgments  to 
a  similar  effect  were  given  by  the  other  members  of 
the  court.    There  is  no  conflict,  however,  between 
the  decisions  of  Rex  v.  Twyning^  and  Rex  v.  Harhome ; 
nor  does  the  principle  involved  in  either  of  them 
present  any  real  difficulty.    The  presumption  of 
innocence  is  a  prcesumptio  juris,  and,  as  such,  good 
until  disproved.    Rex.  v.  Twi/ning  decides  that  the 
presumption  of    fact  of   the   continuance  of    life 
derived  from  the  first  husband's  having  been  shown 
to  be  alive  about  a  year  previous  to  the  second  mar- 
riage, ought  not  to  outweigh  the  former  presump- 
tion in  the  estimation  of  the  sessions  or  the  jury ; 
while  Rex  v.  Harhome  decides  that  if  the  period  be 
reduced  from  twelve  months  to  twenty-five  days 
it    would    be   otherwise,    and   that    the    sessions 
or  a   jury   might,    in    their   discretion,   presume 
the  first  husband  to  be  still  living.     This   view 
of  those  cases  is  confirmed  by  the  judgment  of 
the  House  of  Lords,  in  Lapelof  v.  Grierson,  1  Ho. 
Lords  Cas.  498."     The  marginal  note  of  Lapsley 
V.  Grierson  is  **  There  is  no  absolute  presumption 
of  law   as  to  the  continuance  of    Ufe,   nor   any 
absolute  presumption  against  a  party  doing  an  act, 
because  the  doing  of  it  would  make  him  guilty  of 
an  offence  against  the  law.    In  every  instance  the 
circumstances  of  the  case  must  be  considered.**  Lord 
Campbell,  in  his  judgment,  said :  "  We  have  been 
Xfiuch  pressed  with  the  case  of  Rex  v.  Twyning ;  but 
what  is  there  said  by  Bayley,  J.  has  been  much  mis- 
understood.   He  who  was  one  of  the  most  learned, 
accurate,  and  conscientious  of  judges  never  laid 
down  what  in  this  argument  has  been  attributed  to 
him.    All  that  he  said  was  that  there  were  pre- 
sumptions of  law  on  both  sides,  and  that  as  the 
quarter  sessions  had  come  to  a  conclusion  on  the 
facts,  the  Court  of  King's  Bench  would  not  say 
that  in  fact  they  had  come  to  a  wrong  conclusion. 
In  the  subsequent  case  of  Rex  v.  Harhome^  Lord 
Denman  intimated  a  strong  opinion  that  the  onus  of 

5 roof  lay  on  the  party  setting  up  the  marriage."  In 
Septan  v.  Doe  d.  Knight^  2  8m.  L.  Cas.  476 ;  2 
M.  &  W.  912,  it  was  held  that  when  a  person  goes 
abroad,  and  is  not  heard  of  for  seven  years,  the  law 
presumes  the  fact  that  such  person  is  dead,  but  not 
that  he  died  at  the  beginning  or  the  end  of  any  par- 
ticular period  during  those  seven  years ;  that  if  it 
be  important  to  anyone  to  establish  the  precise  time 
of  such  person's  death  he  must  do  so  by  evidence  of 
some  sort  to  be  laid  before  the  jury  for  that  pur- 
pose beyond  the  mere  lapse  of  seven  years  since 
such  person  was  last  heard  of.  In  Reg.  v.  Curgenwen, 
10  Cox  C.  C.  162,  it  was  held  that  the  burthen 
was  on  the  prosecution  of  proving  that  the 
prisoner  knew  that  his  first  wife  was  alive  at 
the  time  of  the  second  marriage,  they  having 
been  living  apart  for  seven  years  preceding  the 
second  marriage,  and  the  court  followed  the  deci- 
sion of  Wightman,  J.,  who  ruled  on  a  trial  for 
bigamy,  Reg.  v.  Heaion,  3  Fos.  and  Fin.  819,  that 
the  burthen  of  proving  that  the  prisoner  knew  of  his 
first  wife  being  alive  within  seven  years  of  the 
second  marriage  was  upon  the  prosecution. 

Giffard,  Q.  0.  iJBetksf  with  him),  was  then  caUed 


on  to  argue  for  the  prosecution,  (a)    The  conviction 
was  right.    There  were  no  circumstances  proved  at 
the  trial  that  would  lead  to  the  impression  that 
Victor  was  dead  at  the  time  of  the  second  marriage. 
[Lush,  J. — There  was  no  evidence  that  he  had 
gone  away  in  a  consumption,  or  of  anything  of  that 
kind.]    lie  was  proved  to  be  alive  in  1844,  and  the 
continuance  of  life  is  to  be  presumed,    That  pre- 
sumption is  modified  by  the  provbo  in  24  &  25 
Vict.  c.   100,  s.  57,  that  nothing  in  that  section 
shall  extend  to  any  person  marrying  a  second  time 
whose  husband  or  wife  shall  have  been  continually 
absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known 
by  such  person    to  be    living  within  that  time. 
[Kelly,  C.  B.— Is  there  any  authority  that  where  a 
first  husband  has  been  proved  to  be  alive  four 
years  before  the  wife's  second  marriage,  a  presump- 
tion arises  that  he  continued  alive  at  the  time  of 
the  second  marriage  ?]    No.    But  the  cases  speak 
of  the  presumption  of  the  continuance  of  Ufe  up  to 
seven  years  from  the  time  when  last  shown  to  be 
alive.    The  jury  must  be  taken  by  their  verdict 
to  have  found  that  the  husband  was  alive  at  the 
second  marriage.     [Kellt,  C.  B. — As  I  understand, 
the  point  was  not  left  to  the  jury  at  alL    Lush,  J. 
— No ;  I  virtually  withdrew  it  from  them.] 

Cur.  adv.  tmlL 

Lush,  J.— We  are  of  opinion  that  the  direction  to 
the  jury  in  this  cas^,  viz.,  that  there  being  no  cir- 
cumstances leading  to  any  reasonable  inference  that 
he  had  died,  Victor  must  be  presumed  to  have  been 
living  at  the  date  of  the  second  marriage  was  erro- 
neous. In  an  indictment  for  bigamy  it  is  incumbent 
on  the  prosecution  to  prove  to  the  satisfaction  of  the 
jury  that  the  husband  or  wife,  as  the  case  may  be, 
was  alive  at  the  date  of  the  second  marriage.  That 
is  purely  a  question  of  fact.  The  existence  of  the 
party  at  an  antecedent  period  may  or  may  not 
afford  a  reasonable  inference  that  he  was  living  at 
the  subsequent  date.  If,  for  example,  it  were 
proved  that  he  was  in  good  health  on  the  day  pre- 
ceding the  second  marriage,  the  inference  would  be 
strong — almost  irresistible — that  he  was  living  on 
the  latter  day ;  and  the  jury  would  in  all  probability 
find  that  he  was  so.  If,  on  the  other  hand,  it  were 
proved  that  he  was  then  in  a  dying  condition,  and 
nothing  further  was  proved,  they  would  probably 
decline  to  draw  that  inference.  Now,  the  question 
is  entirely  for  the  j  ury .  The  law  makes  no  presump- 
tion either  way.  The  cases  cited.  Rex  v.  Twymng^ 
Rex  V.  Harbome,  and  Doe  d.  Nepean  v.  Knight, 
appear  to  us  to  establish  this  proposition.  Where 
the  only  evidence  is  that  the  party  was  living  at  a 
period  more  than  seven  years  prior  to  the  second 
marriage  there  is  no  question  for  the  jury.  The 
proviso  in  the  Act  (24  &  25  Vict.  c.  100,  s.  57)  then 
comes  into  operation  and  exonerates  the  prisoner 
from  criminal  culpability,  though  the  first  husband 
or  wife  be  proved  to  have  been  living  at  the  time 
when  the  second  marriage  was  contracted.  The 
Legislature  by  this  proviso  sanctions  a  presumption 
that  a  person  who  has  not  been  heard  of  for  seven 
years  is  dead ;  but  the  proviso  affords  no  ground  for 
the  converse  proposition,  viz.,  that  when  a  party  has 
been  seen  or  heard  of  within  seven  years  a  presump- 
tion arises  that  he  is  still  living.  That,  as  we  have 
said,  is  always  a  question  of  fact.  Being  of  opinion 
upon  this  ground  that  the  conviction  must  be 
quashed,  it  becomes  unnecessary  to  consider  the 
other  points  raised. 

Conoiction  qvashed, 

(a)  Lush,  J.  stated  that  the  juiy  must  be  taken  to  have 
found  their  Texdiot  in  obedience  to  his  ruling  at  tlie  triaL 
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BOLLS   COURT. 

Beported  by  Hm kt  Pbat,  £mi..  Barrister-at-Lui^ . 

JcoL  19  and  29,  1869. 

Re  Lattmbr's  Charity. 

Charity — Schemes-Trust  to  clothe  and  educate  ^^poor 
boys** — Mode  of  extension — Capitation  fees, 

£.,  by  his  wiBj  made  in  1624,  declared  that  his  trustees 
should  hold  certain  lands  upon  trust  out  of  the  income 
thereof ,  to  provide  clothing  oj  a  specified  description, 
^*^for  eight  poor  boys  inhabiting  within  the  town  of 
Edmonton^  and  "  to  cause  than  to  be  put  to  some 
petty  school,  to  the  end  that  they  might  kam  to  read 
English:* 

A  school-room  for  the  purposes  of  the  charity  hud  been 
provided  by  a  subsequent  benqfactresSy  and  the  annual 
income  of  the  charity  having  increased  from  60/.  to 
700/.,  the  Charity  Commissioners  had  approved  oJ  a 
scheme  for  the  settlement  of  the  charity. 

The  principal  vrovisions  of  the  scheme  werCy  that  the 
trustees  should  pay  70L  a-year  to  some  school  in  each 
of  three  ecclesiastical  districts  which  had  been  taken 
out  of  the  ancient  parish  of  Edmonton ;  that  there 
should  be  an  upper  school  as  well  as  a  lower  one — the 
former  cpen  prejerentiaVy  to  sons  of  inhabitants  of 
Edmonton,  and  then  to  others,  the  latter  open  exclu- 
sively to  the  sons  of  inhabitants  of  the  town  of 
Edmonton;  that  capitation  fees  nught  be  charged; 
that  three  boys  were  to  be  educated  gratuitously  in  the 
upper  schoofy  such  boys  to  be  selected  by  examination 
from  boys  in  the  lower  schr>ol;  and  that  twenty-five 
boys  should  be  educated  gratuitously  in  the  louder 
schooly  and  eight  boys  be  provided  with  clothing,  such 
boys  to  be  selected  on  the  ground  oj  merit  or  poverty, 
at  the  option  of  the  trustees. 

On  a  petition  by  certain  inhabitants  of  the  parish  against 
the  scheme : 

Held,  that  the  primary  object  of  the  charity  was  the 
ettucation  of  very  poor  boys,  and  that  the  scheme  would 
carry  out  that  inject  generally,  but  that  the  number  of 
boys  to  be  clothed  might  be  extended  from  eight  to 
twenty,  as  the  inhabitants  of  the  parish  were  strongly 
in  favour  of  such  extension. 

Capitation  Jees  appro vtd  of,  provided  they  be  very 
smaiL 

This  was  a  petition  hj  two  inhabitants  of  the 
parish  of  Edmonton,  against  an  order  of  the  Charity 
Commissioners,  establishing  a  scheme  for  the  settle- 
ment of  a  charity  at  Edmonton,  called  Latymer's 
Charity. 

This  charity  was  established  in  the  year  1624. 
Eklward  Latymer,  by  his  will,  dated  the  1 6th  March 
in  that  year,  after  reciting  that  by  a  certain  inden- 
ture of  bargain  and  sale,  he  had  bargained  and 
Bold  to  certain  persons  a  messuage  in  the  town  of 
Edmonton,  and  certain  parcels  of  laud  situate  at 
Hammersmith,  to  hold  the  same  to  them  and  their 
heirs,  upon  sucii  trust,  hope  and  confidence  as  should 
by  him  be  declared  by  his  will,  the  testator  thereby 
declared  it  to  be  his  will  that  his  said  feoffees 
should,  within  six  months  after  his  death,  elect, 
nominate,  and  choose  eight  poor  boys  inhabiting 
within  the  parish  of  Edmonton,  being  within  the 
age  of  twelve  years  and  above  the  age  of  seven 
years  apiece.  And  after  such  election  by  them 
made,  his  said  feoffees  should,  with  the  rents  and 
profits  of  the  said  lands,  get  and  provide  for  every 
of  the  said  boys  certain  articles  of  clothing  therein 
particularly  specified,  and  should  cause  the  said 
poor  boys  to  be  put  to  some  petty  school,  to  the  end 
that  they  might  learn  to  read  English,  and  there  to 
be  kept  till  Uiey  should  attain  the  age  of  thirteen 


yeart,  thereby  to  keep  them  from  idle  and  vagrant 
courses,  and  also  instruct  them  In  some  part  of 
God*s  true  religion,  at  which  age  of  thirteen  years 
of  every  of  the  said  poor  boys,  or  of  their  dying,  or 
departing  out  of  the  said  town  of  Edmonton,  his 
said  allowance  of  apparel  and  schooling  to  cease  as 
unto  so  many  of  them  as  should  attain  to  the  said 
age,  lUe,  or  depart  out  of  the  said  town  as  afore- 
said. 

A  school-house  had  some  time  ago  been  built  for 
the  purposes  of  the  charity,  a  sum  of  600/.  New 
Three  per  Cents  having  been  bequeathed  for  that 
purpose  by  Mrs.  Ann  Wyatt,  by  her  will  made  on 
thedlst  July  1811. 

The  annual  income  of  the  charity  was  at  its 
foundation  60/.,  but  it  had  since  increased  greatly, 
and  now  amounted  to  700/.  This  increased  income 
was  devoted  to  the  gratuitous  education  and  clothing 
of  a  large  number  of  boys,  and  the  charity  had,  till 
recently,  been  managed  by  the  schoolmaster,  who 
had  failed  to  keep  the  accounts  in  a  proper  manner. 

The  old  parish  of  Edmonton  was,  in  the  year  1851, 
divided  into  four  ecclesiastical  districts. 

The  Charity  Commissioners  for  England  and 
Wales,  having  been  applied  to,  made  an  order  on 
the  l8t  Sept.  1868,  establishing  a  scheme  for  the 
administration  of  the  charity. 

The  nature  of  the  scheme  will  appear  from  the 
following  objections,  which  were  made  to  it  by  the 
petitioners,  viz.--l.  That  it  extends  the  benefit  of 
the  charity  to  all  classes  instead  of  confining  it  to 
providing  clothing  and  an  elementary  education  for 
poor  boys  only  of  tne  parish  of  Edmonton,  according 
to  the  expressed  wishes  of  the  testator. 

2.  That  it  directs  that  clothing  shall  be  provided 
for  eight  boys  only,  and  that  the  scholars  who  shall 
receive  the  benefit  of  such  provision  are  to  be 
selected  not  on  account  of  their  poverty  only,  but 
for  their  merit,  or  on  account  of  their  poverty,  at 
the  option  of  the  trustees. 

3.  That  the  twenty-five  free  scholars  may  be 
selected  by  the  trustees  for  proficiency,  as  well  as  in 
consideration  of  poverty. 

4.  That  a  life  annuity  is  directed  to  be  paid  to 
the  late  schoolmaster,  Charles  Henry  Adams. 

6.  That  the  sum  of  70/.  is  directed  to  be  paid  to 
each  of  the  three  ecclesiastical  districts  of  St.  Pnurs, 
Winchmore-hill ;  Christchurch,  Southgate ;  and  St. 
James,  Upper  Edmonton. 

6.  That  the  said  order  extends  the  benefit  of  the 
charity  to  the  sons  of  persons  living  beyond  the 
precincts  of  the  original  parish  of  Edmonton. 

7.  That  it  direc^  that  the  school  shall  be  divided 
into  two  branches,  and  that  capitation  fees  shall  be 
received,  and  generally,  that  the  scheme  of  the  said 
commissioners  will  entirely  alter  the  character  of 
the  charity,  which  was  intended  for  the  benefit  of 
the  poor  only. 

Southgate,  Q.  C.  and  Edwyn  Ward,  for  the  peti- 
tioners, enforced  the  above  objections,  and  sub- 
mitted that  the  funds  of  the  charity  should  be 
applied  for  the  purposes  specified  by  the  founder ; 
that  it  was  in  the  power  of  the  court  to  increase  the 
number  of  the  recipients,  which  was  more  in  accord- 
ance with  the  founder's  intention  than  the  proposed 
plan  for  extending  its  objects.    They  cited 

Philpott  V.  St.  George's  Hospital,  33  L.  T.  Bep. 

141 ;  27  Beav.  107 ; 
Re  Ashton's  Chanty,  33  L.  T.  Bep.  195  ;  27  Beav. 

115; 
Be  Manchester  Free  Orammar  School,  16  L.  T.  Eep. 

N.  S.  505 ;  L.  Bep.  2  Ch.  App.  497 ; 
Attorney 'Oeneral  v.  Corporation  of  Rochester,  5  P. 
M.  &  a.  797. 

Jessel,  Q.  C.  and  Archibald  Stnith  appeared  in  sup- 
port of  the  scheme. 
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Bolls.] 


Re  Lattmer's  Charity. 


[Rolls. 


Vaughan  Hawkins,  for  the  Attorney-General,  ap- 
proved of  the  scheme.    He  cited 

Attomey-OenercU  v.  Mayor  of  Bristol,  2  J.  &  W. 
294. 

Edvcyn  TFarrf  replied. 

Jan,  29.  —  Lord  Romillt.  —  This  is  a  petition 
presented  by  some  of  the  inhabitants  of  Edmonton 
— whether  it  should  be  called  the  town  or  parish 
of  Edmonton   is   somewhat  question  able  ~  for  the 
purpose  of   reviewing  a  scheme  which   has   been 
approved  of  by  the  Charity  Commissioners,  for  the 
settlement  of  a  charity  called  Latymer*s  Charity. 
It  was  very  fully  argued   before  me,  and  I  hare 
considered    the    case  very  fully  since,   and  have 
looked  at  all   the  evidence  on  the  subject.    The 
evidence  is  not  very  voluminous,  and  there  is  no 
difficulty  or  doubt  about  it.    The  first  question  is, 
whether  or  not  it  is  the  primary  object  that  the 
charity  should  be  devoted  to  education.    I  am  of 
opinion  that  the  primary  object  of  the  charity  is 
education,  and  that  is  very  important  for  the  pur- 
pose of  considering  the  seven  objections  which  are 
raised  in  the  petition  which  has  been  presented 
against  the  scheme  approved  of  by   the  Charity 
Commissioners.     [His  Lordship  stated  the  facts  of 
the  case,  and  continued :]    Now  it  is  quite  clear 
that  this  was  intended  for  very  poor  boys,  of  such 
an  age  that  they  could  not  earn  money  for  them- 
selves, who  were  likely  to  get  into  bad  company, 
and  who  were  to  be  put  in  a  school  to  learn  what  was 
the  elementary  education  at  that  time,  and  at  the 
same  time  to  be    clothed    for    that  purpose,  the 
clothing  being  merely  an  adjunct  to  the  education. 
I  think,  therefore,  that  the  commissioners  came  to 
a  right  conclusion  when  they  thought  that  educa- 
tion was  the  primary  object  of  this  charity.    That 
being  so,  it  is  necessary  to  take  into  consideration 
the  great  alteration  that  has  taken  place  in  educa- 
tion since  that  period.    That  was  nearly  two  cen- 
turies and  a  half  ago,  and  the  education  that  was 
fitting  for  boys  of  that  period  would  be  a  little 
extended  now,  and  such  an  extension  would  be  very 
useful,  and  fully  within  the  scope  of  the  charity. 
By  reason  of  the  liberality  of  subsequent  donors,  a 
school-house  has  been  built,  and  a  school  has  in 
point  of   fact    been   formed,   though    the  original 
testator  only  supposed  that  they  would  be  put  to 
school.    With  that  preliminary  observation,  I  see 
very  little  to  alter  in  the  scheme  of  the  Charity 
Commissioners,  because  with  that  view  it  appears 
to  me  that  they  have  done  very  much  what  was  fit 
and  proper.    I  will  go  through  the  seven  objections 
made  by  the  petitioners.    They  say  first  that  the 
scheme  extends  the  benefit  of  the  charity — this  is 
their  complaint — to  all  classes  instead  of  confining 
it  to  providing  clothing  and  an  elementary  educa- 
tion for  poor  boys  only  of  the  town  of  Edmonton, 
according  to  the  express  wishes  of  the  testator. 
Now  I  think  that,  according  to  the  scheme  here,  it 
is  quite  possible   to  combine  with  the  elementary 
education  for  the  poor  boys  only  of  the  town  of 
Edmonton,  an  improved  education,  and  that  it  may 
be  in  another  branch  of  the  school,  and  that  it  may 
be  beneficial  for  the  boys  who  receive  an  elementary 
education,  as  an  incitement  to  them  to  rise  into  the 
superior  school,  and  therefore  I  do  not  think  that 
if  it  is  well  conducted  it  will  of  itself  be  injurious. 
At  present,  it  appears  that  the  superior  school  costs 
about  30/.  to  40/.  to  the  other,  but  if  it  should  suc- 
ceed—and I  think  they  may  at  any  time  cumc  to 
the  court  if  there  is  a  failure,  to  have  a  variation 
of  the  school — but  if  it  should  succeed,  and  there 
should  be  an  increase  in  the  number  of  boys  in  the 
superior  school,  not  only  would  it  not  injure  the 
boys  in  the  lower  school,  but  it  may  add  to  the  fund 
which  is  applicable  for  the  general  purposes  of  the 


charity.    Then  the  second  objection  is,  that  clothing 
shall  be  provided  for  eight  boys  only,  and  that  the 
boys  to  receive  the  benefit  of  this  provision  are  to 
be  elected,  not  on  account  of  their  poverty  only,  but 
for  their  merit,  or  on  account  of  their  poverty,  at 
the  option  of  the  trustees.    I  think,  as  I  expressed 
at  the  time,  and  Mr.  Vaughan  Hawkins,  on  behalf 
of  the  Attorney-General,   seemed  to  express  the 
same  opinion,  that,  considering  the  manner  in  which 
this  charity  has  increased  in  value,  producing  now 
700/.  a-year,  a  larger  number  of  boys  ought  to 
receive  an  amount  of  clothing,  and  it  was  suggested 
that  it  should  not  exceeed  twenty-five,  and  pro- 
bably if  twenty  were  put  as  the  number,  that  that 
would  be  a  beneficial  arrangement;   and  I  think 
that  is  in  accordance  with  the  views  of  the  scheme 
and  the  scope  of  the  charity.     Then   I  approve 
exactly  of  what  the  scheme  suggests,  that  it  shall 
be  at  the  option  of  the  trustees,  and  that  poverty 
shall  be  one  element  in  directing  their  choice,  but 
that  also  good  behaviour  and  rising  in  improvement 
in  the  school  should  be  another  element  in  their 
election,  and  accordingly,  I  think  that  it  would  be 
desirable  to  increase  the  number  to  twenty,  leaving 
it  still  at  the  option  of  the  trustees  to  make  the 
choice;  but  expressing  my  opinion  that,  in  making 
that  selection,  they  ought  to  be  guided  principally 
by  the  merit  of  the  boys,  and  to  some  extent  by  the 
fact  of  their  poverty.    That  is  to  say,  supposing 
there  are  two  boys  who  ;aje  equal,  or  nearly  equal, 
they  should  select  the  poorer  of  the  two,  the  one  to 
whom  the  gift  would  be  the  greater  charity.    I  do 
not  propose  to  make  the  slightest  alteration    in 
respect  of  the  clothing.    The  clothing  at  that  time, 
and  the  cross  on  the  shoulder,  of  course  are  not 
suited  to  this  time,  and  the  trustees  must  do  it  in 
such  a  manner  as   they  think  fit.     Appropriate 
clothing  for  twenty  boys  can  be  provided  at  a  very 
small  expense.      I  think  that  that  would   be    in 
accordance  with  the  object  of  the  charity ;  and,  in 
point  of  fact,  that  appears  to  me  to  be  the  prin- 
cipal motive  which  has  induced  the  inhabitants  of 
Edmonton  to  bring  this  matter  before  the  court,  and 
I  cannot  of  course  disregard  the  fact  that  1500  of 
the  inhabitants  of  this  parish  have  joined  in   a 
memorial  expressing  their  opinion  that  some  altera- 
tion to  this  effect  should  be  made.  The  next  objection 
is,  that  twenty-five  free  scholars  may  be  selected  by 
the  trustees  for  proficiency  as  well  as  in  considera- 
tion of  poverty.    That  is  a  selection  of  boys  which, 
I  think,  is  quite  right,  and  I  do  not  see  any  reaJM>n 
whatever  to  remove  or  alter  it.    The  fourUi  objec- 
tion is  as  to  the  life  annuity.   I  do  not  say  anything 
more  upon  that ;  it  was  disposed  of  upon  the  last 
occasion ;  it  must  be  omitted.    The  fifth  objection 
is,  I  hat  the  sum  of  70/.  is  directed  to  be  paid  to  each 
of  the  three  ecclesiastical  districts  of  JSdmonton.    It 
api)ears  that  70/.  has  been  paid  to  two,  and  not  to 
the  third.    I  think  that  this  is  within  the  scope  of 
the  endowment  of  the  original  founder,  because  he 
mentions  the  town  of  Edmonton,  which,  ap  I  have 
said,  I  think  UK-ans  the  parish,  and  the  parish  seems 
to  be  very  extensive.    Some  parts  of  it  are  four 
miles  distant  from  the  school,  and  therefore  it  is 
very  inconvenient  that  the  boys  should  have  to  walk 
eight  miles  a  day,  particularly  very  little  boys,  and 
in  all  weathers,  and  therefore  it  is  convenient  that 
these  sums  should  be  applied  as  suggested  in  the 
scheme,  always  understanding  that  the  sums  are  to 
be  devoted  to  education. 

./«!««/,  Q.  C. — They  are  allowed  to  such  schools  as 
the  trustees  shall  approve  of,  subject  to  the  order 
of  the  Charity  Commissioners. 

Lord  Romillt.— That  is  right.  I  do  not  think 
that  it  should  be  compulsory ;  I  am  not  sure  whether 
the  scheme  is  clear  upon  that,  that  the  districts 
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sboulcj  have  each  70L  a  year,  but  that  it  should  be 
in  the  discretion  of  the  trustees  to  withhold  the  70/. 
if  the  thing  is  not  carried  on  properly,  and  for  that 
purpose  I  think  it  should  be  in  the  discretion  of  the 
trustees.    1  feel  satisfied  that  they  will  exercise 
their  discretion  in  the  most  beneficial  manner  for 
the  school.     I  will  change  the  words  to   "a  net 
yearly  sum  not  exceeding  70L**    That  is  as  they 
shall  think  fit.    I  do  not  object  to  the  benefit  of  the 
charity  being  extended  to  persons  living  beyond  the 
precincts  of  the  original  parish  of  Edmonton,  under- 
standing that  those  are  persons  who  are  admitted 
into  the  upper  school,  not  into  the  lower ;  the  lower 
must  be  confined  to  the  inhabitants  of  the  parish 
of  Edmonton.    I  am  of  opinion  also  that  the  capi- 
tation fee  is  right,  the  experience  I  hare  had  in 
settling  cases  of  this  description  in  chambers  con- 
vinces me  that  a  small  capitation  fee  is  a  benefit, 
and  that  people  do  not  very  much  care  for  educa- 
tion which  is  given  purely  gratuitously,  and  that  a 
small  capitation  fee — but  it  should  be  a  very  small 
one  unquestionably — reconciles  them  to  education, 
and  makes  it  beneficial.    In  all  other  respects  the 
scheme  is  not  complained  of,  and  it  must  be  con- 
firmed.   These  slight  alterations  must  be  made  in 
the  scheme,  and  Mr.  Vaughan  Hawkins  will  be  good 
enough  to  see  that  they  are  expressed  in  the  scheme. 
I  am  sorry  to  say  that  I  must  make  the  costs  of  this 
come  out  of  the  charity.     In  almost  every  case 
where  I  have  settled  a  scheme,  I  have  created  a 
sinking  fund  to  restore  the  charity  to  its  original 
amount.      [Counsel    having    intimated    that    the 
trustees  would  rather  wait  for  their  costs  than  sell 
out  stock,  his  Lordship  continued:]    Yes.    I  will 
order  the   costs   to  be  paid  out  of  income.     By 
paying  ihem  out  of  income,  I  take  it  for  granted 
in  two  or  three  years  you  will  pay  off  the  costs. 

Jesaelj  Q.  C. — In  less  than  two  years. 

Solicitor  for  the  petitioners,  AngelL 

Solicitors  for  the  trustees,  Farrery  Ouvry,  and  Co. 

Solicitors  for  other  parties.  Church  and  Clarke ;  and 
Fearotiy  CUiboriy  and  Fearon. 


C0X7BT   OF  COMMON   PLEAS 

Reported  by  W.  Qbaham  and  M.  W.  McKsliab,  Esqn., 

Barrissexs-at-Law. 


SALISBURY  ELECTION  PETITION. 

Wednesday,  May  5,  1869. 

Rtdeb  V,  Hamilton. 


Scrutiny — Nonpayment  of  rates — Express  decision  of 
revising  barrister — Registration  Act  1848  (6  Vict, 
c.  18),  8.  98. 

An  election  petition  under  the  Act  oj  1868  ask^d  far 
the  respondents  seat  for  the  petitioner^  on  the  ground 
that  the  former's  majority  over  the  latter  at  the  election 
consisted  of  the  votes  of  persons  who  were,  although 
roistered,  not  entitled  to  vote  in  a  borough  by  reason 
of  their  not  being  rated  to,  and  rwt  having  paid  the 
rates,  according  to  the  Srd  section  of  the  Representa- 
tion of  the  People  Act  1867;  no  objection  was  made 
be/ore  the  revising  barrister  to  these  persons*  names 
being  retained  on  the  register: 

Held  (^upon  a  special  case  stated  for  the  opinion  of  the 
Court  of  Common  Pleas),  that  sects,  79  and  98  of  the 
Registration  Act  1843  were  incorporated  into  the 
Acts  regulating  the  new  practice  in  election  petitions ; 
that  rating  and  payment  of  rates  form  part  of  a 
borough  voter^s  quedi/ication,  and  are  conditions  pre- 
cedent  to  his  right  to  vote ;  that  the  non-perjormance 
of  these  conditions  does  not  constitute  a  legal  inca- 
pacity at  the  time  of  voting  as  in  the  98M  section  of 
ike  Act  of  1843 ;  and  that  as  there  was  no  express 


I  decision  of  the  revising  barrister  imon  these  votes,  an 
objection  upon  the  ground  alleged  could  not  be  sus- 
tained  on  a  scrutiny. 

The  following  is  a  copy  of  the  petition  in  thia 

case: 

EiiScnov  roB  thb  BoaoueH  or  New  Sabuic,  zir  thb 
CouKTT  OF  Wilts. 

The  petition  of  Oranrille  Biohard  Syder.  of  No.  2,  Prinoes- 
terrace,  Eni^htsbrid^,  in  the  ooonty  of  Middlesex,  Esq., 
whose  name  is  sabscnbed. 

Sheweth,— 1.  Your  petitioner,  GnuiTille  Richard  Bydar. 
is  a  person  who  claims  to  have  had  a  right  to  he  retoxned 
at  the  above  election. 

2.  And  yonr  petitioner  states  that  the  election  was  holden 
on  the  li^h  Not.  1868,  when  yoor  petitioner,  and  John 
Alfred  Lash,  and  Edward  William  Terrick  Hamilton  were 
candidates,  and  a  poll  was  demanded  on  behalf  of  the  said 
Edward  William  l^erriok  Hamilton,  which  was  taken  on  the 
19th  Nov.  1868.  and  on  the  following  day  the  returning 
officer  returned  the  said  John  Alfred  Lush  and  Edward 
William  Terrick  Hamilton  as  being  duly  elected. 

3.  And  your  petitioner  says  that  the  numbers  of  votes 
recorded  at  the  said  election  for  the  several  candidates 
were  as  follows :  For  the  said  John  Alfred  Lush,  748 :  for 
the  said  Edward  William  Terrick  Hamilton,  679;  and  for 
your  petitioner,  623 ;  and  your  petitioner  farther  sa^s  that 
of  the  said  votes  so  recorded  for  the  said  Edward  William 
Terrick  Hamilton^  296  or  thereabouts  were  those  of  persons 
who,  though  registered,  were  not  entitled  to  vote  at  an 
election  of  members  of  Parliament  for  the  said  borough  of 
New  Sarum,  bv  reason  of  their  not  being  rated  to,  and  not 
having  paid  all  poor  rates  for,  the  parishes  in  which  they 
respectively  resided  during  the  twdve  months  ending  on 
the  last  day  of  July  1868,  and  that  in  fact  your  petitioner 
had  a  majority  of  good  and  legal  votes  over  the  said  Edward 
William  Temck  Hamilton  at  the  said  election.  Wherefore 
your  petitioner  prays  that  it  majr  be  deiermined  that  the 
said  Edward  William  Terrick  Hamilton  waa  not  duly  elected 
or  returned,  and  that  your  petitioner  was  duly  elected,  and 
ought  to  have  been  returned. 

Qrasyillk  Bichaad  Btdsb. 

This  petition  had  been  turned  into  a  special  case, 
under  an  order  of  Willes,  J.,  dated  the  2nd  Jan. 
1869.  The  following  is  a  copy  of  such  case  as 
agreed  upon  between  the  parties,  and  approved : — 

Cau. 

At  the  last  election  for  the  borough  of  New  Sarum, 
the  petitioner  and  the  respondent  and  John  Alfred 
Lush,  E»q,,  were  respectively  candidates. 

The  nomination  took  place  on  the  18th  Nov.  1868, 
when  the  show  of  hands  was  declared  to  be  in  favour 
of  the  said  John  Alfred  Lush  and  the  petitioner, 
and  a  poll  was  demanded  on  behalf  of  the  respon* 
dent,  which  was  taken  on  the  following  day,  and 
on  the  20th  Nov.  1868  the  respondent  and  ^e  said 
John  Alfred  Lush  were  returned  by  the  returning 
officer  as  being  duly  elected. 

The  numbers  of  votes  recorded  for  the  several 
candidates  were  as  follows:    For  the  said  John 
Alfred  Lush,  748;  for  the  said  respondent,  679 
and  for  the  petitioner,  623. 

Previous  to  the  passing  of  the  Representation  of 
the  People  Act  1867,  a  system  of  charging  the  rates 
of  small  tenements  on  the  owners,  and  of  com- 
pounding for  the  same,  had  existed  in  the  three  city 
parishes  of  the  said  borough  of  New  Sarum  under 
the  provisions  of  a  local  Act  (II  Qeo,  4,  c  Ixzvi.), 
a  copy  of  which  said  local  Act  accompanies  this 
case,  and  is  to  be  taken  as  part  thereof. 

Previously  to  the  year  1856  a  composition  existed 
in  the  city  of  Salisbury  under  the  local  Act 
(11  Geo.  4,  c.  Ixxvi.).  By  a  resolution  of  the  board 
of  churchwardens  and  overseers,  the  following 
circular  was  issued  to  the  owners  of  all  the  small 
tenements  within  the  city. 

Salisbury,  Slst  May,  1856. 
Sir,— I  am  directed  to  inform  yon  that  the  board  of 
churchwardens  and  overseers  of  the  united  parishes  of  this 
city  have  resolved  to  diiicontinue  the  present  composition 
on  the  cottaj<e  property  in  the  city,  and  to  rate  the  owners 
of  the  same  at  Is.  in  the  ]>ound  on  three*flfths  of  the  gross 
rental  after  deducting  one-third  for  rates.  I  am  farther  to 
inl'orm  ^rou  that  the  churchwardens  and  overseers  are 
willing  to  compound  with  the  owners  at  Is.  in  the  pound  on 
one-hflJf  the  rental  after  the  deduction  of  one-third  in 
accordance  with  the  terms  of  the  local  Act.  Should  you  be 
deaiioBB  of  oompoonding  for  the  ootts§«s  of  whldh  yuu  uxe 
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the  owner  you  will  be  good  enough  to  sigruify  the  same  in 
writing  to  me  on  or  before  the  ^th  inst.  If  your  reply  be 
not  receiyed  by  that  time  the  rate  will  be  made  on  the 
three-flths  as  before  stated.— I  am,  Sir,  your  obedient 
Seirant,  J.  Hibbbbd, 

Clerk  to  the  Board  of  (Jhurchwardens  and  Overseers. 

Since  the  date  of  such  letter  and  in  pursuance  of 
its  terms,  the  owners  of  small  tenements  who  com- 
pounded have  continued  to  pay  the  rates  made 
between  such  date  and  the  26th  Aug.  1867. 

During  such  period  the  above-mentioned  com- 
position has  not  been  varied,  discontinued,  or  re- 
newed, and  such  rates  have  been  levied  and 
the  payment  thereof  made  from  time  to  time 
without  any  agreement  being  made  in  respect  of 
such  composition,  save  and  except  as  hereinbefore 
appears. 

The  said  local  Act  recites,  among  other  things, 
that  the  city  of  New  Sarum  consists  of  three 
parishes,  that  is  to  say,  the  parish  of  St.  Thomas, 
the  parish  of  St.  Edmund,  and  the  parish  of  St. 
Martin;  and  by  sect.  2  it  is  enacted  as  follows: 
'*That  in  all  cases  where  either  the  yearly  rent 
or  the  yearly  value  of  any  house,  building,  tene- 
ment, apartment,  or  hereditament  within  the  said 
city  shall  not  exceed  10/.,  or  where  any  house, 
building,  tenement,  apartment,  or  hereditament 
within  the  said  city,  whatever  the  yoarly  rent  or 
value  of  the  same  may  be,  shall  be  let  for  any 
less  period  than  one  year,  or  shall  be  let  in  separate 
apartments  or  in  lodgings,  furnished  or  unfur- 
nished, for  any  period  of  time  whatever,  then, 
and  in  every  such  case,  it  shall  and  may  be  lawful 
to  and  for  the  aforesaid  churchwardens  and  over- 
seers, or  person  or  persons  making  any  rate  or 
assessment  by  virtue  of  this  Act,  or  by  virtue 
of  any  other  Act,  or  law,  or  statute,  relating  to 
the  relief  or  management  of  the  poor,  and  he 
and  they  is  and  are  hereby  authorised  and  required, 
in  and  by  every  and  any  such  rate  or  assessment, 
at  his  and  their  discretion,  to  rate  and  assess 
the  landlord  or  landlords,  owner  or  owners,  lessor 
or  lessors,  of  all  and  every  or  any  such  house 
or  houses,  building  or  buildings,  tenement  or 
tenements,  apartment  or  apartments,  heredita- 
ment or  hereditaments,  or  any  person  or  persons 
receiving,  either  on  his,  her,  or  their  own  account, 
or  as  the  agent  of  any  other  person  or  per- 
sons, or  body  or  bodies  corporate  or  collegiate, 
or  claiming  to  be  entitled  to  the  rents  of  any  such 
house  or  houses,  building  or  buildings,  tenement  or 
tenements,  apartment  or  apartments,  hereditament 
or  hereditaments,  for  the  payment  of  every  and  any 
such  rate  or  assessment  as  if  he,  she,  or  they  were 
the  actual  occupier  or  occupiers  thereof  respectively. 
And  in  each  and  every  such  case  each  and  every 
such  landlord  and  landlords,  owner  and  owners, 
lessor  and  lessors,  and  person  or  persons  so  receiving 
or  claiming  to  be  entitled  to  the  rents  as  aforesaid, 
shall  then  and  from  thenceforth,  and  until  the  expi- 
ration of  the  period  for  which  such  rate  or  assess- 
ment shall  be  made  and  paid,  and  until  the  whole 
of  such  rate  or  assessment  shall  be  collected,  and 
until  some  other  person  or  persons  shall  be  rated  to 
or  pay  the  same,  be  and  be  deemed  and  taken  to  be, 
for  the  purposes  of  this  Act,  the  occupier  and  occu- 
piers of  such  premises,  and  shall  thereupon  be  rated 
to,  and  from  time  to  time  shall  pay,  the  rates  or 
assessments  charged  upon  such  houses,  buildings, 
tenements,  apartments,  and  hereditaments  respec- 
tively, and  upon  nonpayment  thereof,  or  of  any  part 
thereof,  or  of  any  composition  for  the  same,  or  any 
arrears  thereof,  the  said  rates  and  assessments  shall 
and  may  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  such  landlord  or  landlords,  owner  or 
owners,  lessor  or  lessors,  or  person  or  persons  so 
receiving  or  claiming  to  be  entitled  to  the  rents  as 
aforesaid,  wheresoever  the  same  may  be  found 
respeotivdy,  by  warrant  under  the  hands  and  seals 


of  any  two  justices  of  the  peace  of  and  for  the  city 
of  New  Sarum,  who  are  hereby  authorised  and 
required  to  grant  and  issue  such  warrant  upon 
every  application  made  to  them  for  the  same  in  the 
form  hereinafter  mentioned :  Provided  always  that 
nothing  herein  contained  shall  extend  to  authorise 
the  assessment  of  any  such  landlord  or  landlords, 
owner  or  owners,  lessor  or  lessors,  or  person  or  per- 
sons so  receiving  or  claiming  to  be  entitled  to  the 
rents  as  aforesaid  in  respect  of  any  house,  building, 
tenement,  apartment,  or  hereditament  which  shall 
be  bona  fide  let  by  sach  landlord  or  landlords,  owner 
or  owners,  lessor  or  lessors,  or  person  or  persons 
receiving  or  claiming  to  be  entitled  to  the  rents  as 
aforesaid,  to  any  one  individual  tenant,  the  imme- 
diate occupier  thereof,  for  the  period  of  one  year  at 
the  least,  and  the  rent  whereof  shall  not  be  received 
at  shorter  periods  or  intervals  than  by  quarterly 
payments,  or  be  collected  or  received  in  the  whole 
or  in  part  until  the  expiration  of  the  quarter." 

^y  sect.  4  of  the  local  Act,  it  is  enacted,  **That 
in  all  cases  where  any  landlord  or  landlords,  owner 
or  owners,  lessor  or  lessors,  or  the  person  or  persons 
so  receiving  or  claiming  to  be  entitled  to  the  rents 
as  aforesaid  (not  being  the  occupier),  shall,  in 
respect  of  any  such  house,  building,  tenement^ 
apartment,  or  hereditament  as  aforesaid,  be  rated  or 
assessed  for  the  same  in  pursuance  of  this  Act,  the 
rates  and  assessments  in  respect  of  the  same  shall 
be  made  upon  a  reduced  rental  of  not  more  than 
three-fifths  of  the  full  rack  rent  or  annual  value  of 
such  premises,  instead  of  being  rated  or  assessed 
upon  the  full  rack  rent  or  annual  value  thereof.** 

By  sect.  6  of  the  local  Act,  it  is  enacted,  "  That 
it  shall  be  lawful  for  the  said  churchwardens  and 
overseers  to  compound  if  they  shall  think  proper 
with  the  landlord  or  landlords,  owner  or  owners, 
lessor  or  lessors  of  any  such  house,  building,  tene- 
ment, apartment,  or  hereditament,  or  person  or 
persons  receiving  or  claiming  to  be  entitled  to  the 
rents  as  aforesaid,  for  the  payment  of  the  said  rates 
or  assessments  at  such  a  reduced  rental  as  the  said 
churchwardens  and  overseers  shall  think  reasonable, 
and  vary,  discontinue,  and  renew  such  composition 
from  time  to  time  as  they  shall  thirk  expedient, 
so  that  no  such  house,  building,  tenement,  apart- 
ment, or  hereditament,  be  rated  at  less  than  one- 
half  of  the  actual  rent  at  which  the  same  shall  be 
let,  or  of  the  annual  value  of  such  house,  building, 
tenement,  apartment,  or  hereditament,  and  that  the 
composition  money  be  paid  and  payable  whether 
the  same  be  occupied  or  not." 

The  sections  of  the  liepresentation  of  the  People 
Act  1867,  which  are  material  to  this  case,  are  the 
3rd,  7th,  8th,  and  56th. 

On  the  26  th  Aug.  1867,  the  churchwardens  and 
overseers  of  the  said  three  city  parishes  of  the  said 
borough  of  New  Sarum,  made  a  rate  for  the  relief  of 
the  poor,  which  rate  was  confirmed  on  the  29th  of 
the  same  month. 

This  rate  was  made  and  charged  in  the  case  of 
dwelling  houses  under  the  annual  value  of  1  Oil  in 
accordance  with  the  practice  previously  adopted 
and  in  force  under  the  provisions  of  the  said  local 
Act  upon  the  owners  instead  of  the  occupiers  or 
tenants,  and  the  names  of  the  latter  do  not  appear 
upon  the  rate  book. 

The  said  last-mentioned  rate  was  paid  by  the 
owners  in  the  cases  last-mentioned,  and  not  by  the 
occupier  or  tenant,  and  the  following  remarks  pre- 
cede the  pages  of  the  rate  books  where  the  owners 
are  charged  instead  of  the  occupiers  or  tenants : — 
**In  the  following  cases  the  churchwardens  and 
overseers  having  compounded  with  the  landlords  or 
owners  for  payment  of  the  poor  rates  at  the  reduced 
rental  of  one-half  of  the  actual  rent,  such  composi- 
tions to  be  madu  payable  whether  the  property  be 
occupied  or  not.  The  landlords  or  owners  are  rated 
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instead  of  the  occupiers  or  tenants  as  follows,  in 
pursuance  of  the  local  Act  (2  Geo.  4,  c.  Ixxvi.),"  or 
*'  In  the  following  cases  the  landlords  or  owners  are 
rated  instead  of  the  actual  occupiers  or  tenants  at 
three-fifths  of  the  rack  rent  or  annual  value  of  the 
premises  in  pursuance  of  the  local  Act  (2  Geo.  4, 
c.  Ixxvi.)."  The  local  Act  is  in  that  case  misquoted, 
it  should  be  11  Geo.  4,  c.  Ixxvi. 

The  names  of  such  last-mentioned  occupiers  or 
tenants  were  inserted  on  the  register  of  voters  by  the 
overseers,  and  were  not  objected  to  before  the  re- 
vising barrister. 

It  is  admitted  that  they  were  respectively  (within 
the  meaning  of  the  Representation  of  the  People 
Act  1867)  inhabitant  occupiers  as  tenants  of  dwell- 
ing houses  within  the  borough,  and  had  been  so 
from  a  time  prior  to  July  81st  1867  down  to  the 
time  of  [voting,  and  that  except  so  far  as  their 
not  being  rated  by  the  said  rate  of  Aug.  26th  1867, 
is  a  disqualification,  they  were,  in  every  respect 
entitled  to  vote. 

It  is  admitted  that  of  the  last  mentioned  persons, 
295  voted  for  the  respondent,  but  were  not  rated  to 
and  did  not  pay  the  rate  of  the  26th  Aug.  1867,  and 
that  their  names  do  not  appear  on  the  rate  books, 
and  that  177  of  them  voted  for  the  petitioner,  but 
were  not  rated  to  and  did  not  pay  the  said  rate,  and 
that  their  names  do  not  appear  on  the  rate  books. 
The  said  occupiers  were  duly  rated  to  and  paid  a 
rate  made  on  Nov.  27,  1867,  being  the  only  other 
rate  made  prior  to  the  6th  Jan.  1868. 

If  the  court  should  determine  that  the  last  men- 
.tioned  persons  were  not  entitled  to  vote  at  the  said 
election  for  the  said  borough  of  New  Sarum,  the 
numbers  of  lawful  votes  polled  for  the  petitioner 
and  respondent  will  be  as  follows : 

For  the  petitioner 623 

Deduct  bad  votes  as  above 177 

Remaining 446 

For  the  respondent   679 

Deduct  bad  votes  as  above 295 

Remaining 384 

Good  votes  for  petitioner 446 

Good  votes  for  respondent  384 

Majority  of  good  votes  for  petitioner  62 
The  question  for  the  opinion  of  the  court  is, 
whether  the  persons  who  were  not  rated  to  and  did 
not  pay  the  rate  of  the  26th  Aug.  1867,  were  entitled 
to  vote  at  the  said  election  for  members  of  Parlia- 
ment for  the  said  borough  of  New  Sarum.  If  they 
were  so  entitled  to  vote,  the  court  are  to  certify 
under  sect.  11  of  the  Parliamentary  Elections  Act, 
1868,  that  the  respondent  was  duly  elected,  but  if 
the  said  persons  were  not  so  entitled  to  vote,  the 
court  are  to  certify  that  the  respondent  was  not 
duly  elected  or  returned,  and  that  the  petitioner 
was  duly  elected  and  ought  to  have  been  returned  ; 
and  in  either  case  the  court  are  to  determine  by 
whom  the  costs  of  the  said  petition,  and  the  pro- 
ceedings thereon,  or  any  part  thereof  are  to  be 
paid. 

Qitain,  Q.  C.  (with  whom  were  Staveky  JJilL,  Q.  C, 
and  Archibald)  argued  for  the  petitioner.— The  first 
point  I  propose  to  take  is,  that  these  voters  were 
not  entitled  to  be  registered.  [Mellish,  Q.  C,  for 
the  respondent,  protested  that  this  was  not  a  ques- 
tion left  for  the  opinion  of  the  court ;  and  as  no 
objection  was  raised  to  these  votes  before  the 
revising  barrister,  it  devolved  upon  the  petitioner 
to  show  that  the  court  had  power  to  consider  a 
rating  qualification  upon  scrutiny.  Bovill,  C.  J. — 
We  are  limited  to  the  questions  left  for  the  court.] 
Aufnming  then  that  theee  votes  ought  not  to  have 


been  received,  can  I  take  objection  to  them  now  ? 
The  56th  section  of  the  Representation  of  the  People 
Act  1867  enacts  that   **  the  franchises  conferred  by 
this  Act  shall  be  in  addition  to  and  not  in  substitu- 
tion for  any  existing  franchises,  but  so  that  no 
person  shall  be  entitled  to  vote  for  the  same  place 
in  respect  of  more  than  one  qualification;    and, 
subject  to  the  provisions  of    this  Act,  all  laws, 
customs,  and  enactments  now  in  force  conferring 
any  right  to  vote,  or  otherwise  relating  to  the  repre- 
sentation of  the  people  in  England  and  Wales  and 
the  registration  of  persons  entitled  to  vote,  shall 
remain  in  full  force,  and  shall  apply  as  nearly  as 
circumstances  admit,  to  any  person  hereby  autho- 
rised to  vote,  and  shall  also  apply  to  any  consti- 
tuency   hereby    authorised    to   return  a   member 
or    members    to  Parliament  as  if    it    had    here- 
tofore   returned    such    members    to    Parliament 
and  to  the  franchises  hereby  conferred  and  to  the 
registers  of  voters  hereby  required  to  be  formed." 
The  first  thing  to  be  considered  is,  whether  for  the 
purposes  of  a  scrutiny  this  section  incorporates  the 
98th  section  of  6  Vict  c.  18,  the  words  of  which 
are :  "  That  it  shall  and  may  be  lawful  for  any  com- 
mittee to  inquire  into  and  decide  upon  the  right  to 
vote  of  any  person  who,  being  upon  the  register  of 
voters  in  force  at  the  time  of  such  election,  shall 
have  voted  in  such  election,  or,  not  being  upon  such 
register,  shall  have  tendered  his  vote  at  such  elec- 
tion, in  case  the  name  of  such  person  shall  have 
been  specially  retained  upon  such  register,  or  in- 
serted therein,  or  expunged  or  omitted  therefrom, 
by  the  express  decision  of  the  revising  barrister 
who  shall  have  revised  the  list  of  voters  from  which 
such  register  shall  have  been  formed ;  and  also  that 
it  shall  and  may  be  lawful  for  such  committee  to 
inquire  into  and  decide  upon  the  right  to  vote  of  any 
person  who,  being  upon  such  register,  shall  have 
voted  in  such  election,  so  far  as  the  same  may  be 
disputed  on  the  ground  of  legal  incapacity  at  the 
time  of  his  voting,  under  and  by  virtue  of  any 
statute  now  or  hereafter  to  be  in  force,  or  on  the 
ground  of  any  other  legal  incapacity  at  the  time  of 
his  voting,  which  may  have  arisen  subsequently  to 
the  expiration  of  the  time  allowed  for  making  out 
the  Ust  of  voters  from  which  the  register  of  voters 
in  force  at  the  time  of  such  election  shall  have  been 
formed ;  but  that,  except  in  cases  or  on  such  grounds 
as  aforesaid,  the  register  of  such  voters  in  force  at 
the  time  of  such  election  shall,  so  far  as  regards  the 
proceedings  before  such  committee,  be  final  and 
conclusive  to  all  intents  and  purposes  as  to  the 
right  to  vote  in  such  election  of  every  person  who 
shall  be  upon  such  register."    I  submit  that  these 
voters  at  the  time  of  their  voting  were  subject  to 
legal  incapacity  under  and  by  virtue  of  the  drd 
section  of  the  Act  of    1867.    Under  this  section 
occupiers  of  tenements  are  disqualified  or  incapa- 
citated from  voting  upon    non-fulfilment  of   the 
rating  conditions. 

Melliah,  Q.  C.  (with  whom  was  Olive)  appeared 
for  the  respondent.  —Rating  is  treated  by  the  Act 
as  part  of  the  qualification  of  voters,  and  by  the 
98th  section  of  the  Act  of  1843,  an  objection  on  the 
present  ground  is  open  on  scrutiny  only  when  the 
revising  barrister  has  given  an  express  decision  on 
the  point.  Further,  that  section  provides  only  for 
an  objection  on  the  ground  of  legal  incapacity  at 
the  time  of  voting  ;  here  the  objection  for  nonpay- 
ment of  rates  was  complete  at  the  time  of  the 
revision,  and  could  only  have  been  made  then. 
[WiLLES,  J. — The  election  judges  before  ihe  begin- 
ning of  their  circuits  considered  the  cases  upon  this 
point  which  were  decided  by  the  committees,  and 
they  concluded  that  they  ought  not  to  review  a 
decision  of  a  revising  barrister  concerning  an  objec- 
tion which  had  ceased  to  exist  after  the  rBTision. 
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The  cases  are  collected  in  a  useful  book  by  Mr. 
Wolferstan,  The  Law  and  Practice  of  Election 
Petitions,  p.  121.]  Rating  and  payment  of  rates 
are  mere  conditions  precedent  to  the  right  to  be  on 
the  register.  The  79th  section  of  the  Registration 
Act  1843,  provided  that  the  register  of  voters  shall 
be  taken  to  be  conclusive  evidence  that  the  persons 
therein  named  continue  to  have  the  qualification 
annexed  to  their  names  respectively  in  the  register 
in  force  at  such  election,  subject  to  a  qualification 
as  to  residence. 

BoviLL,  C.  J.— I  am  dearly  of  opinion  that  the 
98th  section  of  the  principal  Act  (6  Vict.  c.  18)  was 
incorporated  with  the  Representation  of  the  People 
Act  1867,  and  this  case  must  turn  upon  the  con- 
struction to  be  placed  on  the  words  of  that  section. 
It  appears  that  it  was  in  consequence  of  doubts  ex- 
pressed b^  committees  of  the  House  of  Commons 
upon  the  mterpretation  of  the  60th  section  of  the  old 
Reform  Act  that  the  section  was  introduced ;  it  is 
enacted  at  the  conclusion  of  the  section  '*  that  except 
in  cases  or  on  such  grounds  as  aforesaid,  the  register 
of  such  voters  in  force  at  the  time  of  such  election, 
BO  far  as  regards  the  proceedings  before  such  com- 
mittee, be  final  and  conclusive  to  all  intents  and 
purposes  as  to  the  right  to  vote  in  such  elections  of 
every  person  who  shall  be  upon  such  register."  If 
we  give  effect  to  Mr.  Quain's  argument,  instead  of 
the  register  being  final  and  conclusive,  it  would  be 
only  prima  facie  evidence,  and  almost  every  vote 
would  be  open  to  a  scrutiny ;  we  must  therefore 
carefully  consider  whether  this  is  a  case  which  is, 
or  such  a  ground  of  objection  as  are  those,  men- 
tioned in  the  earlier  part  of  the  section.  The  first 
case  mentioned  is  that  of  a  person  whose  name 
shall  have  been  specially  retained  upon  the  register 
or  inserted  therein,  or  expunged  or  omitted  there- 
from, by  the,  express  decision  of  the  revising  bar- 
rister who  shall  have  revised  the  list  of  voters  from 
which  such  register  shall  have  been  formed.  That 
must  refer  to  matters  which  are  properly  before  the 
barrister  upon  due  objection,  and  in  which  the  right 
to  vote  would  depend  upon  his  decision.  All  cases 
relating  to  the  general  qualification  of  a  voter  are 
clearly  within  that  part  of  the  section.  The 
second  kind  of  objection  which  may  be  enter- 
tained upon  a  scrutiny  is  to  the  right  of  any 
person  to  vote  "who,  being  upon  such  register, 
shall  have  voted  in  such  election,  so  far  as  the  same 
may  be  disputed  on  the  ground  of  legal  incapacity 
at  the  time  of  his  voting,  under  and  by  virtue  of 
any  statute  now  or  hereafter  to  be  in  force  ;"  whilst 
the  third  kind  of  objection  may  be  "  on  the  ground 
of  any  other  legal  incapacity  at  the  time  of  ^is 
voting,  which  may  have  arisen  subsequently  to  the 
expiration  of  the  time  allowed  for  making  out  the 
list  of  voters  from  which  the  register  of  voters  in 
force  at  the  time  of  such  dectiun  shall  have  been 
formed."  Of  these  three  classes  of  cases  it  was  not 
contended  on  the  part  of  the  petitioner  that  the 
votes  to  be  considered  here  came  within  the  first, 
viz.,  those  concerning  which  there  had  been  an 
express  decision  of  the  revising  barrister ;  and  it 
was  not  contended  that  these  voters  were  under  a 
legal  incapacity  which  arose  subsequently  to  the 
making  out  the  lists,  but  it  was  contended  that 
they  came  within  tlie  second  class  mentioned  in  the 
section  on  the  ground  of  legal  incapacity  at  the 
time  of  their  voting  under  and  by  virtue  of  the 
Representation  of  the  People  Act  1867.  But  the 
objection  here  made  went  to  their  right  to  be  on  the 
register  at  all,  and  might  have  been  made  before 
the  revising  barrister.  It  was  not,  however,  so 
made.  If  the  objection  had  been  taken  before  the 
revising  barrister,  and  the  votes  had  been  by  him 
allowed  or  struck  off,  then  there  would  have  been 
an  express  decision,  and  these  votes  would  have 


come  within  the  first  class  of  cases  mentioned.  Not 
being  rated  is  a  general  disqualification  on  which 
the  opinion  of  the  revising  barrister  must  be  given, 
and  on  which  he  ought  to  finally  decide.  I  am 
clearly  of  opinion  that  the  term  legal  incapacity 
does  not  include  this  objection,  which  is  one  con- 
cerning the  general  qualification  as  to  the  right  to 
be  placed  on  the  register ;  if  this  were  not  so,  all 
votes,  except  perhaps  those  which  were  objected  to 
only  on  some  matter  of  form,  might  be  reopened 
upon  a  scrutiny.  Whatever  cases  are  included  in 
the  exceptions,  it  seems  to  me  that  these  votes  have 
not  been  brought  within  either  of  the  three  cases 
in  which  the  register  may  be  opened,  and  in  all 
othern  the  register  is  to  be  final  and  conclusive  to 
all  intents  and  purposes.  The  petition  must  there- 
fore be  dismiss^. 

WiLLES,  J. — ^No  case  has  been  produced  in  which 
it  ever  has  been  argued  or  suggested  that  the  objec- 
tion to  a  voter's  not  having  been  rated  before  the 
31  sc  July  has  been  entered  into  for  the  first  time  at 
a  proceeding  of  this  description.  There  were  many 
cnses  before  committees  in  whi«h  objections  which 
were  complete  at  the  time  of  revision  were  over- 
ruled, because  no  objection  had  been  taken  before 
the  revising  barrister,  as  for  instance,  the  case  of 
Aylesbury^  reported  in  the  1st  vol.  of  Power,  Rod  well, 
and  Dew's  Election  Cases,  p.  81 ;  in  that  case  the 
petitioner  claimed  to  vote  as  an  Aylesbury  free- 
holder, which  qualification  was  abolished  by  the 
lieform  Act,  except  as  related  to  persons  holding  it 
at  the  time  of  the  passing  of  the  Act,  viz.,  the  7th 
June  1832.  The  petitioner  did  not  come  of  age 
until  the  20th  July  1882,  but  as  he  had  not  been 
objected  to  on  the  last  revision,  the  committee  re- 
fused to  enter  upon  the  question  of  his  right  to  vote. 
I  cannot  recollect  any  case  in  which  a  complete 
objection,  not  raised  before  the  revising  barrister, 
has  been  entertained  by  a  committee.  That  being 
so,  I  should  think  the  com  men  tense  interpretation 
of  the  98th  section  of  the  Act  of  1843  should  be 
sufficient  to  put  an  end  to  this  petition. 

Smith,  J.— I  am  of  the  same  opinion.  By  the 
Representation  of  the  People  Act,  rating  with  pay- 
ment of  rates  is  as  much  part  of  the  qualification  as 
anything  in  the  old  Refom  Act.  If  we  could  upon 
scrutiny  go  into  a  question  of  rating,  it  is  admitted 
by  Mr.  Quain  that  we  could  go  into  every  other 
qualification  required.  The  words  of  the  98th  sec- 
tion *•  under  and  by  virtue  of  any  statute  now  or 
hereafter  to  be  in  force,"  must  indude  the  Act  of 
1867,  and  looking  at  the  previous  part  of  the  section 
with  the  clauses  of  the  recent  Act,  the  Legislature 
seems  to  have  intended  to  draw  a  distinction 
between  legal  incapacity  and  objections  to  matters 
going  to  the  title  to  vote.  By  the  drd  section  of  the 
Act  of  1867  every  man  shall  be  entitled  to  be  regis- 
tered as  a  voter  who  is  "  of  full  age  and  not  subject 
to  any  legal  incapacity,"  and  also  an  inhabitant 
occupier,  rated,  and  paying  rates.  Mr.  Qnaio 
argued  that  inasmuch  as  it  has  been  required  by  the 
79 ih  section  of  the  Registration  Act  1843,  that 
there  should  be  in  cities  and  boroughs  a  continued 
residence  to  the  time  of  polling,  and  an  objection  on 
the  ground  of  non-compliance  with  that  rule  may 
be  made  on  scrutiny,  it  follows  therefore  that  the 
words  *'  legal  incapacity "  would  extend  to  all  de- 
ficiencies in  the  elements  of  voting  qualifications. 
But  it  seems  to  me  that  if  express  power  to  dispute 
a  vote  on  the  ground  of  legal  incapacity  were  not 
given  by  the  98th  section,  a  committee  might  under 
the  79tli  section  alone  strike  off  the  votes  of  those 
who  ceased  to  reside  before  the  election.  But  it  is 
unnecessary  to  go  into  any  doubtful  question,  for  it 
is  clear  we  have  not  here  any  power  to  touch  the 
register. 
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Brbtt,  J.— It  aeems  to  me  to  be  clear  that  sects. 
79  and  98  of  the  Act  of  1843,  are  intended  to  be 
applied  to  the  new  franchises,  and  that  being  so, 
there  is  a  jfreat  difference  as  to  qualification  taken 
at  a  scrutiny  which  might  have  been  and  was  not 
raised  at  the  time  of  revision,  and  an  objection  on 
the  ground  of  legal  incapacity.  I  think  rating  is  a 
qualification  within  the  enactment  of  the  79th 
sectioD,  and  the  latter  part  of  the  98th.  It  cannot 
come  within  either  of  the  three  exceptions  in  the 
98th,  because  no  express  decision  on  the  subject  was 
here  given  by  the  revising  barrister,  and  non-rating 
has  nothing  whatever  to  do  with  legal  incapacity. 
I  think  if  we  were  to  hold  otherwise  we  should  be 
acting  contrary  to  every  decision  of  the  House  of 
Commons  since  the  Act  of  1843,  and  we  should  be 
opening  the  register  for  the  consideration  of  every 
vote.  We  cannot  entertain  the  petitioner's  objec- 
tion to  these  votes. 

Judgment  for  the  respondent,  with  costs. 

Attorneys    for   petitioner,    Taylor,    Hoare,    and 
Taylor, 

Attorney  for  respondent,  S,  H,  Lewin,  for  C.  M, 
C.  Whatman,  Salisbury. 


COTJBT   OF    atJEEN'S  BENCH 

Reported  by  T.  W.  SAUNDina  and  J.  Shobtt,  Esqn., 
Barristers-at-Law. 

Wednesday,  April  28,  1869. 

Lawrence  (app.)  v.  Inomire  (resp.) 

Bastardy-^  Order  of  affiliation — Application  for  a 
summons — Place  of  residence  of  the  woman — Cor- 
roboratiue  evidence. 

By  sect.  2  of  the  7  ^  8  Vict.  c.  101  a  woman  who 
desires  to  obtain  a  summons  with  the  mew  of  obtaining 
an  order  of  affiliation,  is  to  make  application  **  to 
any  one  justice  of  the  peace  acting  for  the  petty  ses- 
sional division  of  the  county,  or  for  the  city,  borough, 
or  place  in  which  she  may  reside ;" 

Beld,  that  a  woman  who  has  no  settled  place  of  residence 
may  make  application  to  the  justifies  of  tlte  division  in 
which  for  the  time  being  she  happens  to  be : 

Held  also,  that  if  there  be  any  corroboration  whatever  oj 
the  tooman's  testimony,  the  effect  of  such  corroboration 
is  for  the  justices  alone,  and  that  this  court  will  not 
interfere  with  their  decision  upon  it. 

This  was  a  case  stated  by  justices  of  the  borough 
of  Margate,  under  the  20  &  21  Vict.  c.  43,  upon  an 
order  of  affiliation  made  by  them  against  the  appel- 
Uwt.    The  case  was  as  follows : 

At  a  petty  session  holden  at  Margate  in  and  for 
the  borough  of  Margate,  on  the  9th  Sept.  1868  a 
complaint  (grounded  on  an  application  in  writing, 
dated  the  29th  Aug.  1868)  was  made  by  the  said 
Annie  Ingmire  (liereinafter  called  the  respondent) 
against  t]be  said  JShrubsall  Lawrence  (hereinafter 
c&lled  the  appellant)  under  the  7  &  8  Vict.  c.  101, 
s.  2,  intituled  **  An  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Poor  in  England."  The  said 
application  (which  was  made  upon  oath  before  one 
of  the  justices  of  the  said  borough)  set  forth  that 
the  said  respondent  Was  a  single  woman  residing 
in  the  borough  of  Margate,  that  she  had  been 
delivered  of  a  bastard  child  since  the  passing  of  the 
Act  of  the  eighth  year  of  the  reign  of  her  present 
Majesty  intituled,  "  An  Act  for  the  further  Amend- 
ment of  the  Laws  relating  to  the  Poor  in  England," 
and  more  than  twelve  calendar  months  before  the 
said  29th  Aug.  1868,  to  wit,  on  the  9th  Aug.  1867, 
and  alleged  that  the  said  appellant  Shrubsall  Law- 
rence, of  High-street,  Margate,  baker,  was  the  father 
of  such  child ;  and  haying  given  proof  to  the  said 


justice  that  the  said  appellant  had  within  the  twelve 
calendar  months  next  after  the  birth  of  such  child 
paid  money  for  its  maintenance,  made  application 
to  the  said  justice  for  a  summons  to  be  served  upon 
the  said  appellant  to  appear  at  a  petty  session 
to  be  holden  for  the  said  borough,  in  which  the 
said  justice  acted,  to  answer  such  complaint  as 
she  should  then  and  there  make  touching  the  pre- 
mises. And  the  said  complaint  was  heard  and 
determined  by  us  the  said  justices,  the  said  parties 
respectively  being  then  present  assisted  by  their 
respective  solicitors,  and  upon  such  hearing  we 
adjudged  the  said  appellant  to  be  the  putative  father 
of  the  said  bastard  child,  and  ordered  him  to  pay 
to  the  respondent  the  sum  of  2<.  6d,  per  week  from 
the  said  29th  Aug.  1868  (the  date  of  the  application 
for  the  summons),  and  1/.  19s.  costs.  And  where- 
upon the  appellant  being  dissatisfied  with  our  deter- 
mination as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  said  statute,  20  &  21  Vict, 
c  43,  duly  applied  to  us  in  writing  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  our  determination  as  aforesaid  for  the  opinion 
of  this  court,  and  hath  duly  entered  into  a  recog- 
nisance as  required  by  the  said  statute  in  that 
behalf ;  now  we  the  said  justices,  in  compliance 
with  the  said  application,  do  hereby  state  and  sign 
the  following  case. 

Upon  the  hearing  of  the  said  complaint  the  follow- 
ing evidence  was  given  on  behalf  of  the  respondent. 
The  respondent  Annie  Ingmire  being  sworn,  said : 

I  am  a  single  woman,  with  no  residence  at  present.  I 
resided  at  Ujurgate  some  time  since,  and  while  there  I 
became  acquainted  with  Mr.  Lawrence.  I  was  in  the  habit 
of  visiting  at  his  house.  I  cannot  tell  the  exact  date,  but  I 
have  had  intercourse  with  him  in  his  house  in  the  High- 
street.  I  have  had  intercourse  with  him  on  seyeral  occa- 
sions. In  consquence  of  such  intercourse  I  became  in  the 
family  wa^.  After  I  became  in  that  condition  I  had  some 
conversation  with  Mr.  lAwrence  about  it.  I  told  him  such 
was  the  case,  and  he  made  no  reply.  I  told  him  of  my  con- 
dition several  times.  I  was  confined  on  the  9th  Aug.  1867. 
About  Ave  weeks  after  the  child  was  bom  I  saw  Mr.  Law- 
rence, and  merely  mentioned  the  baby  looked  like  him ;  and 
he  said,  "  Does  it  ?"  I  saw  him  several  times  afterwards, 
two  or  three  times  a  week,  and  charg^  him  with  being  the 
father  of  the  child.  He  is  the  father  of  it.  Before  the  child 
was  bom  he  gave  me  money,  and  af t«r  the  child  was  five  or 
six  weeks  old  he  gave  me  4s.  6d.  He  has  since  then  given 
me  money — about  thirteen  or  fourteen  times.  He  said  he 
could  not  pay  me  large  sums,  because  his  business  was 
dull.  He  never  disnuted  the  paternity  of  the  child  on  any 
occasion.  The  chila  is  living  at  St.  Lawrence,  and  is  a  nude 
child. 

Cross-examined : 

The  child  was  at  nurse  at  St.  Lawrence  when  I  took  oat 
the  summons.  I  had  no  place  of  residence.  I  slept  at 
Bamsgate  the  night  before  I  took  out  the  summons. 

The  appellant's  attorney  at  this  stage  of  the  caae 
raised  an  objection  to  our  jurisdiction,  on  the 
ground  that  the  respondent's  last  place  of  residence 
before  taking  out  the  summons  was  at  Ramsgate. 
The  Bench  deferred  the  consideration  of  the  objec- 
tion until  the  close  of  the  evidence  for  the  respon- 
dent. 

Cross-examination  continued : 

The  letters  now  produced  are  mine.  I  was  not  unfortu- 
nate until  I  knew  Mr.  lAwrence  three  or  four  years  ago. 
Since  the  child  has  been  bom  I  have  helped  to  support  it. 
Before  that  I  have  not  conducted  myself  as  an  unfortunate. 
I  idways  found  Mr.  Lawrence  when  I  had  an  appointment. 
I  have  looked  for  him  without  being  able  to  find  him.  This 
to  inform  him  that  I  could  not  support  the  child. 

Re-examined : 

He  (?ave  me  money  repeatedly.  I  was  not  unfortunate 
until  I  knew  the  defendant.    He  is  the  father  of  the  child. 

The  respondent's  attorney  then  called  the  appel- 
lant as  a  witness  on  behalf  of  the  respondent. 
Shrubsall  Lawrence,  on  being  sworn,  said, 

I  am  a  baker,  living  in  High-street,  Margate.  I  never 
received  any  visits  in  my  house  from  the  complainant.  She 
once  came  into  the  drawing-room.  I  then  had  connexion 
with  her.  I  don't  know  the  date.  Two  years  it  is  since  sba 
has  been  in  the  shop.    It  is  more  than  two  years  back  since 
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I  had  oonnezioii  with  her.  I  can't  tell  how  many  times  I 
hikTB  had  connexion  with  the  applicant.  I  have  not  had 
oonnezion  with  her  twenty  or  ten  times.  I  never  heard  of 
the  biith  of  the  child  till  the  heginning  of  last  spring,  when 
■he  said  she  had  had  a  child,  and  it  belonged  to  her  brother. 
In  the  month  of  Oct.  1867,  about  five  weeks  after  the  child 
was  bom,  the  applicant  did  not  then  charge  me  with  being 
tiie  father  of  the  child.  I  never  gave  her  any  money,  but 
■he  had  cakes  without  paying  for  them.  After  she  told  me 
that  a  child  was  bom.  I  never  gave  her  money  on  any  one 
occasion.  I  lent  her  money  which  she  has  not  repaid.  Six 
OK  seven  months  back  I  lent  her  money.  I  cannot  tell  how 
many  times  I  lent  her  money.  I  never  made  any  entry  in 
he  book,  and  never  took  any  memorandum  of  such  loans. 

Cross-examioed : 

I  have  had  inthnaoy  with  her  since  the  birth  of  the  child. 
I  had  no  connexion  with  her  from  July  1866  till  about  ten 
days  before  the  Christmas  of  that  year.  She  has  been  a 
oommon  girl  about  the  streets  of  Margate  for  the  last  five 
jearspast. 

Be-ezamined : 

I  had  connexion  with  her  about  Christnms  1866.  I  recol- 
lect the  date  because  she  said  she  had  been  ill. 

It  was  contended  on  the  part  of  the  appellant 
that  the  justices  had  no  jurisdiction  to  hear  the 
complaint,  on  the  ground  that  the  respondent's  last 
place  of  residence  before  taking  out  the  summons 
was  in  Rafhisgate.  In  reply  it  was  contended  on  the 
part  of  the  respondent  that  the  objection  should 
nave  been  made  before  any  evidence  had  been  ten- 
dered, and  that  the  word  used  in  the  Act  of  Par- 
liament was  "may,"  not  "must."  It  was  further 
contended  on  the  part  of  the  appellant  that  he 
could  not  take  the  objection  until  the  evidence  as  to 
the  respondent's  residence  had  been  given.  We,  the 
justices,  considered  that  there  was  no  waiver  of  the 
objection,  and  that  the  appellant's  attorney  had  no 
opportunity  of  objecting  to  our  jurisdiction  until 
he  got  the  fact  from  the  respondent  in  cross-exami- 
nation ;  but  with  regard  to  the  question  raised  to 
our  jurisdiction  on  the  ground  that  the  respondent 
was  not  residing  therein  at  the  time  the  summons 
was  applied  for,  we  further  considered  that  as  the 
respondent  at  the  time  she  applied  to  the  justices 
for  the  summons  stated  in  her  application  upon  oath 
that  she  was  then  resident  within  our  jurisdiction, 
and  as  no  evidence  was  produced  before  us  by  the 
appellant  to  prove  that  the  respondent  was  residing 
without  our  jurisdiction  from  the  date  of  her  appli- 
cation for  the  summons  as  aforesaid  until  she 
applied  to  us  for  the  order,  and  also  that  from  the 
evidence  of  the  respondent  that  she  had  previously 
resided  at  Margate  (which  place  was  to  our 
knowledge  her  natural  place),  and  where  the 
appellant  was  residing  at  the  date  of  the  applica- 
tion for  the  summons,  we  concluded  that  she  had 
not  come  into  our  jurisdiction  for  any  fraudulent 
or  improper  purpose,  but  was  moving  about  from 
place  to  place  having  no  settled  home,  and  that 
Margate  was  for  the  time  being  her  place  of 
residence.  That  the  fact  of  her  stating  in  evidence 
before  us  that  she  had  no  place  of  residence,  and 
that  she  had  slept  at  Kamsgate  the  night  before  the 
application  for  the  summons  was  not,  in  our  opinion, 
sufficient  to  oust  us  of  our  jurisdiction,  and  there- 
fore we  overruled  the  objection.  It  was  then  con- 
tended on  the  part  of  the  appellant  that  if  he  had 
not  given  his  evidence  there  could  not  be  any 
ground  for  making  an  order.  That  he  (the  appel- 
lant) had  not  admitted  any  fact  that  could  justify 
the  making  of  an  order,  and  which  could  not  be 
made  unless  money  had  been  paid  since  the  birth  of 
the  child ;  and  that  the  appellant  had  not  admitted 
giving  the  respondent  any  money  for  the  child's  sup- 
port ;  on  the  contrary,  he  denied  it.  Also,  that  the 
respondent  had  been  known  as  a  prostitute  for  four 
years,  which  she  admitted  had  been  the  case  since 
the  birth  of  the  child.  In  conclusion,  it  was  con- 
tended on  the  part  of  the  appellant  that  the  respon- 
dent had  allowed  a  promiscuous  intercourse,  and 
that  the  child  could  not  be  the  appellant's  owing  to 
the  absence  of  intimacy  as  deposed  to  by  him.    It 


was  then  proved  on  the  part  of  the  appellant  by  the 
evidence  of  two  police  constables  for  the  borough  of 
Margate,  as  follows : 
William  Hobday,  upon  being  sworn,  said  : 
I  am  a  police  constable  for  the  borough  of  Margate.  I 
know  the  complainant,  and  have  known  her  for  years.  For 
the  last  three  years  I  have  seen  her  with  different  gentJamen. 
She  is  a  known  street  walker. 

Cross-examined  : 

I  have  not  seen  her  at  any  house  of  ill  repute,  as  we  have 
none  here.  I  have  seen  hear  with  gentlemen  drunk  at  all 
hours  of  the  night. 

By  the  Bench : 

She  has  wslked  the  stxeets  for  three  or  four  years. 

Thomas  Jarman,  on  being  sworn,  said : 

I  am  a  police  seijeant  for  the  borough  of  Margate.  I 
have  known  the  applicant  for  the  last  four  vears.  I  have 
seen  her  about  the  streets  all  hours  of  the  night  veiy 
drunk.  I  have  had  occasion  to  speak  to  her.  During  the 
last  two  years  she  has  been  a  common  street  walker.  On 
one  occasion  I  turned  her  away  from  the  back  of  Mr. 
Bayley's  house  with  a  gentleman.    This  is  two  years  ago. 

We,  the  justices,  considered  that  as  proof  of  the 
payment  of  money  within  the  twelve  calendar 
months  after  the  birth  of  the  child  was  given  at  the 
time  the  summons  was  applied  for,  it  was  not  abso- 
lutely necessary  at  the  hearing  before  us  that  the 
mother's  evidence  should  be  corroborated  in  this 
particular,  although  from  the  evidence  of  the 
appellant,  that  he  had  several  times  lent  the 
respondent  money,  of  which  he  had  taken  no 
account,  tended  *  to  confirm  that  view.  We 
also  considered  that  the  evidence  of  the  respon- 
dent in  proof  of  the  paternity  of  the  child  was 
corroborated  in  a  material  particular  by  the 
evidence  of  the  appellant  to  justify  us  in  making 
an  order  upon  him  ;  and  that  the  evidence  adduced 
on  the  part  of  the  appellant  as  to  the  character  of 
the  respondent  was  only  of  a  general  nature,  and 
not  sufficient,  we  considered,  to  negative  the  evidence 
adduced  on  the  part  of  the  respondent.  And  upon 
the  grounds  aforesaid  we  adjudged  the  appellant  to 
be  the  putative  father  of  the  child,  and  ordered 
him  to  pay  the  sum  of  2s,  6d.  per  week  from  the 
date  of  the  application  for  the  summons,  and  IL  I9s, 
costs.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  are — first, 
whether  on  the  grounds  hereinbefore  stated  we  had 
jurisdiction  to  hear  the  complaint?  Secondly, 
whether  there  was  sufficient  corroborative  evidence 
produced  before  us  of  the  paternity  of  the  child  to 
justify  us  in  making  an  older  upon  the  appellant? 
If  the  court  shall  be  of  opinion  that  the  said  order 
was  legally  and  properly  made,  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  order  is  to  stand. 
But  if  the  court  should  be  of  opinion  otherwise, 
then  the  said  complaint  is  to  be  dismissed. 

By  sect.  2  of  the  7  &  8  Vict.  c.  101,  it  is  enacted, 
'*  That  any  single  woman  who  may  be  with  child,  or 
who  may  be  delivered  of  a  bastaid  child  within  the 
period  of  six  calendar  months  before  the  passing  of 
this  Act,  may,  either  before  the  birth,  or  at  any 
time  within  twelve  months  from  the  birth  of  such 
child,  or  at  any  time  thereafter  upon  proof  that  the 
man  alleged  to  be  the  father  of  such  child  has 
within  the  twelve  months  next  after  the  birth  of 
such  child  paid  money  for  its  maintenance,  make 
application  to  any  one  justice  of  the  peace  acting 
for  the  petty  sessional  division  of  the  county,  or  for 
the  city,  borough,  or  place  in  which  she  may  reside, 
for  a  summons  to  be  served  on  the  man  alleged  by 
her  to  be  the  father  of  such  child,"  &c. ;  and  by  the 
3rd  section  power  is  given  to  justices  in  petty 
session  to  hear  the  application,  *'  and  if  the  evidence 
of  the  mother  be  corroborated  in  some  material 
particular  by  other  testimony  to  the  satisfaction  of 
the  said  justies,  thev  may  adjudge  the  man  to  be 
the  putative  father  of  9u<^  baatard  child,"  &c. 
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Hance  appeared  for  the  respondent     There  are 
two  objections  raised  to  this  order.     Ist.  That  the 
justices  bad  no  jurisdiction   to  grant  a  summons, 
inasmuch  as  the  woman  was  not  at  the  time  residing 
within  the  petty  sessional  division  of  the  justice 
who  granted  it.    2nd.  That  there  was  no  corrobora- 
tive evidence.    With  regard  to  the  first  objection, 
the  woman  herself  stated,  in  her  application  for  the 
summons,  that  she  was  residing  in  the  borough  of 
Margate,  and  in  cross-examination  at  the  hearing, 
she  stated  that  wben  she  took  out  the  summons  she 
had  no  place  of  residence,  and  slept  at  Kamsgate 
the  night  before.    She  had,  therefore,  no  settled 
home,  and  it  was  competent  to  her  to  go  to  the  jus- 
tice in  the  division  where  she  happened  to  be.    In 
Reg,  V.  Hughes,  26  L.  J.  133,  M.  C,  it  was  held,  that 
if  a  woman  goes  to  and  lodges  at  a  place  for  the 
purpose  of  applying  to  the  magistrates  there  for  an 
order  of  affiliation,  intending  to  leave  the  place  as 
soon  as  she  has  got  the  order,  she  having  at  the  time 
no  other  residence,  and  not  having  gone  there  for 
anjr  fraudulent  or  improper  object,  she  is  resident  at 
the  place  within  the  meaning  of  the  second  section 
of  the  statute,  which  requires  that  appiicatfon  for 
such  order  must  be  made  to  justices  acting  for  the 
petty  sessional  division  within  which  the  woman 
resides.      [Lush,  J.— Having  no  settled  place  of 
abode,  she  would  have  no  particular  place  where  to 
*PP^y-]      Then  as  to  the  corroborative  evidence. 
lliere  was  certainly  evidence  of  corroboration  for 
the  justices,  and  it  was  entirely  for  tliem  to  put  a 
oonatruction  upon  it.    The  defendant  himself  says 
he  lent  the  woman  money.     The    justices   were 
satisfied,  and,  in  Heg.  v.  Peara/y  16  Jur.  193,  Q.  B. ; 
18  L.  T.  Rep.  238,  it  was  said  by  the  court  that  the 
corroboration  is  to  be  to  the  satisfaction  of  the 
justices. 

F.  M.  White  for  the  appellant.— I  must  admit  that 
the  second  objection,  as  to  the  want  of  corroborative 
evidence,  cannot  be  sustained.  There  was  un- 
doubtedly some  evidence  for  the  justices,  and  they 
are  the  only  judges  of  its  sufficiency  ;  but  upon  the 
first  objection  I  apprehend  the  justice  had  no  juris- 
diction to  issue  a  summons,  as  the  woman  was  not 
at  the  time  residing  in  the  petty  sessional  division 
in  which  the  justice  was  acting.  No  doubt  a  tem- 
porary residence  is  sufficient.  [Lush,  J.— Where  did 
she  reside  when  she  made  the  application?]  1 
should  say  at  Ramsgate,  at  which  place  she  slept 
the  previous  night.  [Lush,  J. — No  ;  that  was  so 
the  night  before ;  but  she  had  no  home.]  If  she 
bad  no  permanent  residence  it  must  be  taken  that 
her  home  is  where  she  slept  the  night  before. 
[Lush,  J.-  -But  she  leaves  and  goes  away.]  It  is  not 
because  she  is  actually  in  a  locality  that  therefore 
that  is  to  be  taken  as  her  place  of  residence  :  iHeg. 
v.  Myott,  32  L.  J.  138,  M.  C. ;  9  L.  T.  Rep.  N.  S. 
785.)  [Lush,  J. — The  woman  must  not  come  to  a 
place  fraudulently.  If  your  argument  is  correct, 
if  she  goes  about  from  town  to  town  as  a  wanderer 
she  could  never  get  an  order.]  Where  she  last 
slept  will  be  a  convenient  test  of  residence : 

Alexander  v.  Jones,  L.  Rep.  1  Ex.  133 ;  13  L.  T. 
Rep.  N.  S.  769. 

Lush,  J.  (a). — In  the  absence  of  any  evidence  to 
show  that  the  woman  had  a  residence  elsewhere,  it 
must  De  taken  that  she  was  residing  in  Margate. 

Uaickbn  and  Haybs,  JJ.  concurred. 

Order  confirmed,  with  costs, 

(a)  CocxxuvK,  C.  J.  wftB  absent. 


Ash  WORTH  (app.)  v,  Hbtworth  (resp.) 

Markets  and  Fairs  Clauses  Act  1847  (10  Viet.  c.  14), 
8.  \S—*^ Dwelling-piace  or  shop^^ — Sales  elsewhere 
thofi  in  market. 

By  sect,  13  of  the  Markets  and  Fairs  Clauses  Act  1847 
(10  ^  11  Vict.  c.  14),  it  is  enacted  thai  "  after  the 
market  place  is  opened  for  public  use,  every  person 
other  than  a  licensed  hawker  who  shall  seU  or  expose 
jor  sale  in  any  place  within  the  prescribed  Hmits,  ex- 
cept  in  his  own  dwelling-house  or  shop,  any  articles  in 
respect  oj  which  tolls  are  by  the  Special  Act  authorised 
to  be  taken  in  the  market,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  jorty  shillings,** 

The  appellant  was  convicted  under  this  section  for  having 
exposed  goods  for  sale  under  a  wooden  shed  affixed  to 
hts  house  or  shop,  and  supported  on  wooden  posts.  This 
shed  had  been  erected  for  a  period  of  ^ghteen  ye(xrs, 
and,  previous  to  its  erection  there  had  been  stone  flags 
built  into,  and  forming  vart  of,  the  house,  beyond  which 
they  projected  three  feet,  the  flags  still  remaining 
beneath,  and  assisting  to  support  the  toooden  shed. 

Held,  that  the  wooden  shed  was  part  of  the  appeUant'a 
house  or  shop,  and  so  came  within  the  execution  in  the 
above  section,  and  that  the  conviction  voas  wrong. 

Case  stated  by  justices  under  20  &  21  Vict,  c  43 
for  the  opinion  of  the  Court  of  Queen's  Bench. 

At  a  petty  sessions  held  at  Bacup,  in  and  for  the 
petty  sessional  division  of  Bacup  and  Rawtenstal^ 
in  the  county  of  Lancaster,  on  the  Ist-April  1865, 
the  appellant  was  charged  before  five  of  the  justices 
of  the  peace  for  the  said  county  upon  an  informa- 
tion laid  by  James  Heyworth,  the  respondent  being 
the  inspector  of  nuisances  to  the  local  board  for  the 
district  of  Bacup,  for  that  the  said  appellant,  withio 
six  months  then  last  past,  to  wit,  on  the  2 Ist  March 
1868,  at  the  township  of  Newchurch,  in  the  said 
county,  did,  after  a  market-place  had  been  duly 
opened  for  public  use,  and  not  being  a  licensed 
hawker,  unlawfully  expose  for  sale  in  a  certain 
place  not  being  his  own  dwelling-houise  or  shop,  to 
wit.  in  Yorkshire-street,  within  the  prescribed  limits 
of  the  local  board  for  the  district  of  Bacup,  certain 
articles  for  which  toll  is  authorised  to  be  taken  in 
the  said  market,  to  wit,  onions,  oranges,  turnips, 
carrots,  potatoes,  and  cresses.  The  justices  con- 
victed the  appellant  in  the  penalty  of  2s.  6cL  and 
costs ;  and  on  being  applied  to  stated  the  following 

Case. 

The  Local  Grovernment  Act  1858  was  adopted  by 
the  owners  and  ratepayers  of  the  town  of  Bacup,  in 
the  year  1863,  and  in  the  year  1864  the  local  board, 
acting  under  the  50th  section  of  the  said  Act,  pro- 
vided a  market  house  for  the  purpose  of  holding 
markets,  and  the  said  market  house  was  duly 
declared  open  for  public  use  on  the  17th  Aug.  1867. 

A  copy  of  the  said  information  and  of  the 
schedule  of  tolls  as  approved  by  the  Secretary  of 
State  are  appended  to  this  case. 

The  appellant  is  tenant  of  a  dwelling-house  and 
shop,  and  a  piece  of  ground  in  front  of  the  said 
shop ;  all  such  premises  being  within  the  district  of 
the  said  local  board. 

Up  to  the  time  of  the  opening  of  the  said  market- 
house,  some  of  the  inhabitants  of  the  said  town  had 
been  in  the  habit  of  exposing  their  goods  for  sale 
outside  their  dwelling-houses  and  shops,  either  upon 
the  public  footpaths  or  upon  g^und  attached  to 
their  dwelling-houses  and  shops. 

The  occupiers  of  the  house  and  shop,  now  held  by 
the  appellant,  had  for  upwards  of  forty  years  at 
least  immediately  preceding,  and  up  to  the  time 
of  laying  the  said  information,  been  in  the  habit  of 
exposing  for  sale  their  various  goods  and  com- 
modities outside  the  said  dwelling-house  and  shop. 

A  wooden  shed  affixed  to  the  said  hooae,  and 
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supported  on  wooden  posts,  had  been  erected  and 
continued  over  the  said  piece  of  ground  for  a  period 
of  at  least  eighteen  years,  and  previous  to  the 
erection  of  the  said  wooden  shed  there  had  been 
stone  flags  built  into,  and  forming  part  of,  the  said 
house,  and  which  projected  three  feet  from  the  said 
house.  The  said  flags  still  remain  beneath,  and 
assist  in  supporting  the  said  wooden  shed,  and  were 
erected  at  the  same  time  as  the  said  dwelling-house 
and  shop,  which  is  one  of  the  oldest  buildings  in  the 
said  town,  and  has  been  erected  upwards  of  one 
hundred  years. 

On  the  day  named  in  the  information,  the  appel- 
lant exposed  potatoes  and  the  other  articles  men- 
tioned in  the  said  information  for  sale  outside  his 
said  dwelling-house  and  shop,  but  upon  the  said 
piece  of  ground,  and  beneath  the  said  wooden 
structure  or  shed. 

The  potatoes  were  in  baskets.  The  other  articles 
were  exposed  upon  movable  boards  or  shelves,  and 
not  in  sacks  or  bags,  and  it  was  proved  that  the 
articles  and  things  exposed  for  sale  were  taken  into 
the  shop  each  evening. 

It  was  contended  that  the  annual  value  of  the 
appellant's  dwelling-house,  shop,  and'  premises, 
would  be  considerably  lessened  ii  he  were  deprived 
of  the  privilege  of  exposing  his  goods  outside  in 
manner  aforesaid. 

The  appellant  had  never  consented  to  any  inter  ■ 
ference  with  his  rights,  powers,  or  privileges  (if 
any)  by  the  said  local  board. 

It  was  contended  on  behalf  of  the  appellant — (1) 
that  the  exposing  goods  for  sale  was,  under  the  said 
circumstances,  a  right,  power,  or  privilege,  which 
could  not  be  interfered  with  by  the  said  local  board 
without  the  consent  of  the  appellant ;  (2)  that  the 
said  articles  so  exposed  for  sale  were  not  articles  in 
respect  of  which  tolls  were  authorised  to  be  taken  by 
the  said  local  board  in  their  said  market ;  (8)  that 
the  said  piece  of  ground  being  the  property  and  in 
the  occupation  of  the  appellant  was  within  the 
meaning  of  the  word  **  dwelling-place  "  in  the  13th 
section  of  the  Markets  and  Fairs  Clauses  Act  1847, 
and  therefore  within  the  exception  in  that  statute. 

We  were  of  opinion  (1)  that  the  right,  power,  or 
privilege  claimed  was  not  a  right,  power,  or  privi- 
lege within  the  meaning  of  the  50th  section  of  the 
Local  Government  Act  1858 ;  (2)  that  the  articles 
exposed  for  sale  (or  some  of  them)  were  articles  in 
respect  of  which  tolls  were  authorised  to  be  taken 
in  the  said  market ;  (8)  that  the  words  *'  dwelling- 

8 lace  or  shop"  in  the  said  1 3th  section  of  the 
[arkets  and  Fairs  Clauses  Act  1847,  meant  a 
dwelling-place  or  shop  in  the  popular  sense  of  the 
terms,  and  that  exposing  goods  for  sale  under  the 
said  wooden  structure  in  the  manner  proved  to  us 
was  an  offence  under  sect.  13  of  the  said  Markets 
and  Fairs  Clauses  Act  1847. 

Given  under  our  hands  this  2nd  day  of  July  in 
the  year  of  our  Lord  1868  at  Bacup,  in  the  county 
aforesaid. 

G.  H.  Ormerod, 
Thomas  Brooks, 
John  Whitaker, 
John  Dawson, 
John  Aitkbn. 
Sect  13  of  the  Markets  and  Fairs  Clauses  Act 
1847  enacts  that  : 

After  the  market-place  is  opened  for  public  nee  every 
person,  other  than  a  licensed  hawker,  who  shall  sell  or 
expose  for  sale  in  any  place  within  the  prescribed  limits, 
except  in  his  own  dweUinir-pIace  or  shop,  any  articles  in 
respect  of  which  tolls  are  by  the  Special  Act  authorised  to 
be  taken  in  the  noarket,  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  40s. 

Crompton  Huiion  (with  whom  was  Mamaty^  Q.  C), 
for  the  appellant,  contended  that  the  place  where 
the  goods  were  sold  was  part  of  the  dwelling-house 
or  shop  of  the  appellant,  and  therefore  within  the 


exception  mentioned  in  sect.  13  of  the  Markets  and 
Fairs  Clauses  Act  1847.  In  Pope  v.  JFAa%, 
6  B.  &  S.  311,  Blackburn,  J.  says,  "Wherever  a 
person  is  really  selling  in  his  own  private  shop  there 
he  will  not  be  liable  to  a  penalty  now,  just  as  he  would 
not  have  been  liable  to  an  action  in  olden  times. 
But  when  parties  are  in  reality  setting  up  a  market, 
tliis  is  not  a  private  shop  within  the  meaning  of  this 
Act,  but  is  a  market  for  holding  which  they  would 
be  open  to  an  action  at  common  law.*'  In  the  next 
place  a  right,  power  or  privilege  to  sell  goods  in  the 
place  where  the  goods  in  question  were  sold  had 
been  acquired  and  was  in  existence  at  the  time  of 
the  market  being  established  and  was  preserved  by 
sect.  50  of  the  Local  Government  Act(21  &  22  Vict, 
c.  98),  so  as  to  prevent  any  sale  in  such  place  being 
an  infringement  of  the  market.  That  section  pro- 
vides that  "  no  market  or  sUughter-house  shall  be 
established  in  pursuance  of  this  section  so  as  to  in- 
terfere with  any  rights,  powers,  or  privileges  enjoyed 
within  the  district  by  any  person,  chartered,  joint- 
stock,  or  incorporated  company,  without  his  or 
their  consent :"  (^EUis  v.  Mayor  and  Corporation  of 
Brikgnorih,  32  L.  J.  273,  C.  P.,  referred  to.)  Again, 
it  does  not  appear  that  the  articles  sold  were  charge- 
able with  tolls  by  the  by-laws  of  the  Local  Boaid 
of  Bacup. 

Qfiain^  Q.  C.  (with  whom  was  Kay)  was  told  that 
he  might  confine  his  argument  to  the  first  point, 
viz.,  whether  the  place  where  the  goods  were  sold 
was  within  the  exception  in  sect.  13  of  the  Markets 
and  Fairs  Clauses  Act  1847.  He  contended  that  the 
question  was  one  of  fact,  and  that  unless  it  appeared 
on  the  face  of  the  case  that  the  justices  had  pro- 
ceeded on  a  wrong  principle  of  law,  the  court  should 
confirm  their  decision. 

GocKBUBN,  C.  J. — I  think  the  magistrates  have 
taken  a  narrow  view  of  this  matter,  and  that  where 
a  piece  of  ground  or  a  shed,  such  as  that  in  the 
present  case  adjoins  the  dwelling-house  or  shop, 
and  is  used  for  the  same  purposes  as  the  shop,  it 
may  be  said  to  be  substantially  an  accessory  to  the 
shop,  and,  therefore,  within  the  meaning  of  the 
words,  ''*'  dwelling-place  or  shop"  in  the  Act  of  Par- 
liament. 

Mellor,  J. — On  the  simple  ground  that  I  am  not 
able  to  say  that  the  justices  were  wrong,  I  give  my 
judgment. 

Lush,  J. — It  appears  to  me  that  the  justices  have 
put  too  narrow  a  construction  on  the  words  of  the 
Act  of  Parliament,  and  that  the  shed  of  the  appel- 
lant was  for  every  purpose  a  part  of  his  shop. 

Hates,  J.  concurred. 

Judgment  for  the  appeHanU 

Attorneys  for  appellant,  N.  C.  and  C.  MUne^ 
agents  for  Eastwood,  Creeke,  and  Saaidy,  Burnley. 

Attorney  for  respondent,  Charles  Bamard,  for 
Wheeler  and  Deane,  Blackburn. 


Saturday,  April  24,  1869. 
Reg.  v.  The  Inhabitants  ov  Llantribsakt. 

Poor-rate— Railway — Branch  line — Contributive  value. 

In  assessing  to  thepoar-rate  of  a  parish  a  hrandi  lime  of 
railway,  which  branch  is  leased  to  the  owners  of  a 
main  line  into  which  it  runs,  the  parish  authorities 
are  not  entitled  to  take  into  consideration  in  the  assesg- 
ment  the  value  oj  the  line  to  such  owners  of  the  mainline^ 
in  addition  to  the  net  profits  as  derived  from  the 
traffic  passing  through  the  said  parish. 

Affirming  The  Great  Eastern  Railway  Company  v. 
Haughley,  L,  Rep.  1  Q.  iB.  666 ;  36  L.J.  229,  M.  C. 


MAGISTBATES'  OASES. 


577 


Q.B.] 


Reo.  v.  Tkb  Imhajbitjlkts  of  Llahtrisbant. 


[Q.  B. 


This  was  a  case  stated  by  the  quarter  sessions 
of  Glamorganshire  upon  an  appeal  by  the  Great 
Western  Railway  Company,  against  an  assessment 
by  the  assessment  committee  of  the  Fontypridd 
Union  of  the  said  railway  company  to  a  rate  for  the 
relief  of  the  poor,  whereby  the  rate  was  reduced 
from  the  sum  of  iOOl  to  270L,  subject  to  the  opinion 
of  this  court ;  the  amount,  in  the  case  of  difference, 
to  be  settled  by  the  chairman,  tiie  costs  to  abide 
the  event.    The  case  was  as  follows : 

The  Ely  Valley  Railway  company  was  established 
and  incorporated  under  that  name  by  an  Act  of 
Parliament  made  and  passed  in  the  session  held  in 
the  twentieth  and  twenty-flrst  years  of  the  reign 
of  her  present  Majesty,  which  authorised  the 
company  to  make  a  railway  from  Dinas,  a  few 
chains  beyond  the  northern  extremity  of  the  parish 
of  Llantrissant,  in  the  PontypRridd  poor  law  union, 
and  running  through  that  parish  to  a  point  a  few 
chains  beyond  its  southern  boundary,  where  it 
forms  a  junction  with  the  South  Wales  Railway. 
It  has  two  branches  called  respectively  the  Mymydd 
branch  and  Gtellyshardd  branch.  It  is  also  con- 
nected at  or  near  Mymydd  with  the  Llantrissant 
and  Taff  Vale  Junction  Railway,  and  at  the  South 
Wales  junction  with  the  Cowbridjge  Railway,  which 
have  running  powers  over  a  portion  of  the  main 
line  and  one  of  the  branches.  The  branches  are 
aituated  wholly,  and  the  main  line  chiefly,  in  the 
parish  of  Llantrissant,  it  being  admitted  for  the 
purpose  of  this  case,  that  the  entire  length  of  rail- 
way is  10  miles  and  17  chains,  of  which  7  miles  and 
23  chains  are  situate  in  this  parish.  The  traffic  is 
cdiiefly  mineral  and  is  produced  from  iron  and  coal 
works,  which  are  situated  partly  within,  and  partly 
beyond  the  parish.  The  greateft  portion  of  that 
traffic  is  brought  by  the  Ely  YaUey  Railway  to  the 
South  Wales  Railway,  and  conveyed  for  some  dis- 
tuce  over  that  line  bjoA  over  other  portions  of  the 
Great  Western  CompaD3r's  lines. 

The  South  Wales  line  is  the  property  of  the 
fljfpdlants,  who  toe  also  the  occupiers  of  the  Ely 
valley  Radlway  and  branchet  under  an  agreement 
for  a  lease  of  999  years  from  the  1st  Jan.  1861 
(which  agreement  was  ooDfirmed  by  tiie  26  Viet, 
c.  196\  by  which  the  appellants  undertake  to  pay 
the  Ely  Valley  Railway  Company  a  fixed  rent  for 
tiie  year  1864  of  SWM.,  for  the  vear  1865  3760^  and 
for  the  1866  and  renuiining  penod  HOOOl 

The  Ely  Valley  Railway  brings  a  considerable 
amount  of  traffic  to  the  appellants'  South  Wales  line» 
which  thus  derives  benefit  from  the  Ely  Valley  Rail- 
way as  a  feeder  to  the  main  line.  In  the  poor^ate 
made  the  8rd  Jan.  1868  for  the  parish  of  Llantrissant 
at  12d.  in  the  pound,  the  appellants  were  assessed  as 
occupiers  of  the  Ely  VaUqr  Railway  and  branches 
at  the  rateable  value  of  40(ML  The  following  is  a 
copy  of  the  assessment  which  is  the  subject  of 
appeal:— 

FaHISH   of   IiLAVTBISSAHTy 

3rd  Jan.  IBttL 

Name  of  oceugncr.— Qfwt  Wmttam  Bailwsgr  Company. 

VavM  o/oun«r.— Ely  Vallqr  Ballway  Company 

Bncriptton  of  proptrtff  nUd.—'Etr  YaOay  Bailway  and 
bfaachas  9  fltileB  4  ohaiiia,  with  aUttaga,  aignala,  and  all 
apportenancea. 

iTamc  or  mJkua/bUm  qf  proMiiy.— iSj  YaQay  BaHwaj. 

Grou  mtinuiUd  rvntal.— 80(K. 

Jtoa  at  lid.  in  tki  pannd^-m. 

At  the  Glamorganshire  Easter  Quarter  Sessions 
1868,  the  appellants  appealed  against  the  rate  upon 
the  ^unds  that  th^  were  overrated.  That  the  rate 
was  not  made  on  an  estimate  of  the  net  annual  value, 
and  that  the  rate  was  not  made  in  conformity  with  the 
27  &  28  Vict.  c.  89,  s.  4.  On  the  hearing  of  the  appeal, 
it  was  agreed  that  the  only  question  for  the  sessions 
was,  whether  the  value  of  the  traffic  contributed  by 
the  Ely  Valley  line   and  braoches  as   bringing 

"MxQ.  Cai.— Vol.  Y  . 


traffic  to  any  portion  of  the  Great  Western  Railway 
Company's  South  Wales  line  was  to  be  taken  into 
consideration  in  estimating  the  amount  of  the  rate 
in  the  parish  of  Llantrissant,  and  it  was  also  agreed 
that  if  the  contributive  value  of  the  Elv  Valley 
line  as  bringing  traffic  to  any  portion  of  the  Great 
Western  line  was  not  to  be  taken  Into  consideration, 
the  rate  was  to  be  reduced  to  270/. ;  but  if  such  con* 
tributive  value  was  to  be  taken  into  consideration, 
the  rate  was  to  be  affirmed.  The  sessions  decided 
the  above  question  in  the  negative,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench,  on  a  case  to 
be  stated,  and  reduced  the  rate  to  270iL 

The  question  for  the  opinion  of  the  court  is, 
whether  the  respondents  are  entitled  to  take  into 
consideration  in  their  assessment  the  value  of  the 
line  to  the  appellants  as  bringing  traffic  to  the 
Great  Western  Railway  Company's  South  Wales 
line,  in  addition  to  the  net  profit  as  derived  from 
thetraflic  passing  through  the  parish  of  Llantris- 
sant. It  is  agreed  that  if  the  court  should  be  of 
opinion  that  the  said  question  should  be  answered 
in  the  affirmative,  the  order  of  sessions  is  to  be 
quashed,  and  the  rate  affirmed;  but  if  the  court 
should  be  of  the  opposite  ophiion,  the  order  of  se^ 
sions  is  to  be  conflnned. 

R.  A.  Joinss,  Chairman. 

ndd,  Q.  C.  appeared  in  support  of  the  order  of 
sessions.  This  case  is  concluded  by  the  decision  in 
The  Great  EatUm  Railway  Coimany  (^Apps-)  ▼•  Thg 
(^urchwardena  and  Overseers  of  the  parish  ofaaughlaf 
(resps.},L.Rep.  1  Q3.666 ;  85  L.  J.  229,  M.  C,  where 
it  was  neld  that  the  rateable  value  of  a  portion  of  a 
railway  consisting  of  the  net  annual  profits  front 
the  traffic  upon  the  portion  rated,  cannot  be  in- 
creased by  any  part  of  the  profits  earned  by  the 
same  traffic  upon  the  other  portions  of  the  line, 
overruling  the  Dorking  case,  8  Ell.  ft  Bla.  491. 

Michael  was  called  upon.— The  Hanghky  case  ii 
not  applicable  to  the  facts  in  the  present  case^  for 
there  the  traffic  did  not  originate  in  the  parish.  Hie 
case  is  governed  by  the  dedsion  in  The  London  and 
North' Western  Raitway  Company  v.  The  CAtircA- 
wardens  of  Cannock,  9  L.  T.  Rep.  N.  S.  325,  where  it 
was  held  that  the  rateable  value  of  land  in  a  paridi 
may  be  increased  by  its  producing  a  return  to 
the  occupiera  out  of  the  parish,  as  where  a 
branch  railway,  occupied  by  a  company  owning  the 
main  line  into  which  it  runs,  produces  a  profit  by 
virtue  of  the  traffic  which  it  causes  over  such  main 
line.  [MiLLOB,  J. — I  can  understand  that  the  line 
wUch  IS  fed  has  an  advantage,  but  not  the  feeder.] 
The  question  is,  what  would  the  line  fetch  in  the 
market,  with  such  a  rent  attached  to  it  as  in  tiiis 
case  ?  It  has  an  additional  value  in  consequence 
of  the  rent  paid  by  the  main  line.  [Mbllob,  J.r^ 
It  is  more  valuable,  because  it  may  coerce  the  main 
line  either  to  buy  or  rent  it.]  The  Cannock  case 
is  quite  in  point.  In  that  case  Cockbnm,  C.J. 
says  *<  Rent  v^primA  /oci^  evidence  of  value.  Sup- 
pose at  this  moment  there  was  no  lease,  and  the 
appellants  wanted  to  take  it,  whaX  is  the  rent  they 
woidd  give  ?  Th^  would  arrive  at  that  bv  this  pro- 
cess :  What  is  the  traffic  on  the  branch  ?  what  are  the 
expenses  ?  what  are  the  profits  it  would  produce  to  the 
main  line,  with  some  other  considerations?  And 
Rlackbum,  J.  says, "  What  would  be  the  elements 
of  the  rent  ?  Why,  amongst  others,  the  capacity  to 
add  to  the  takings  of  the  main  line."  [Hatks,  J. — 
The  owners  of  the  main  line  might  give  much 
more  than  the  branch  is  worth  to  keep  it  from 
others.  Can  you  rate  that  excess?!  I  should  say 
so.  That,  however,  is  only  one  element.  Some- 
thing has  actually  been  done  to  give  an  additional 
value  to  the  land  in  Llantrissant.  What  is  its  value 
to  a  railway  company  wishing  to  take  the  branch 
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line?    This  Ib  Dot  only  of  advantage  to  the  main 
line  by  keeping  out  other  parties,  but  it  ia  so  also 
for  the  increased  traffic.    [Hayes,  J. — ^You  might 
continue  this  process  throughout  all  the  parishes 
through  which  the  line  runs.]    A  deduction  should 
be  made  with  reference  to  the  assessment  of  the 
parishes  on  the  main  line  in  respect  of  the  enhanced 
Talue  of  the  branches.    [Mbllor,  J. — ^What  real 
difference  is  there  between  a  branch  line  and  the 
main   line?    Hates,  J. — Suppose  vou  possess  a 
tumble-down  house,  and  it  is  bought  for  a  large 
sum  by  an  opposite  neighbour  in  order  to  remove 
it  as  an  eyesore,  would  that  increase  its  value? 
MsLLOR,  J.— It  is  not  what  it  is  worth  to  a  par- 
ticular tenant.    Its   value  to   the   parish  is  not 
increased  by  a  fancy  sum  being  given  for  it^]    But 
suppose  two  competing  parties  are  anxious  for  it, 
they  would  bid  against  each  other,  and  the  higher 
TO-ice  given  would  be  its  rateable  value.    In  The 
ffewmarktt  Railway   Company   v.  Sl    Andrews    the 
Lessy  23  L.  J.  76,  M.  C,  Lord  Campbell,  C.  J.,  at 
page  83  says,  "  The  only  question  submitted  to  us 
IS  whether  in  rating  the  appellants  to  the  relief 
of  the  poor  for  the  portion  of  their  railway  in 
the  parish  of  St.  Andrew  the  Less  the  sum  of 
S705A   9s.    Td.    paid    to   them    by   the    Eastern 
Counties  Railway   Company  ought  to  be   taken 
faito    consideration    in    estimating    the    rateable 
value.    The  appellants  contend  that  this  sum  ought 
not  at  all  to  be  taken  into  consideration  in  assessing 
them,  as  occupiers  of  the  railway,  to  the  relief  of 
the  poor,  alleging  that  it  cannot  be  treated  as  the 
eammgB  of  their  railway,  or  as  rent  or  money  paid 
in  the  nature  of  rent,  for  the  use  of  the  railway, 
and  ought  to  be  considered  only  as  an  indemnity  to 
the  appellants,  or   a  payment  to  them  under  a 
guarantee  unconnected  with  the  occupation  or  enjoy- 
ment of  land.    But  I  am  of  opinion  that  in  assessing 
the  appellants  for  the  portion  of  the  branch  line 
which  is  in  the  limits  of  Uie  respondents'  parish, 
this  payment  ought  to  be  taken  into  consideration. 
I  think  it  is  received  by  the  appellants  in  respect  of 
their  occupation  of  the  railway,  and  is  a  part  of  the 
profits  of  that  occupation."    Further  on,  he  says, 
'*The  railway  within  the  respondents*  parish  is 
rendered  more  valuable  and  productive  by  some- 
thing connected  with  the  use  of  it  in  another  parish, 
and  according  to  decided  cases,  its  rateable  value 
within  the  respondents'  parish  is  thereby  enhanced." 
The  question  of  contributive  value  does  not  seem  to 
have  been  much  argued  in  the  Haughky  case. 

Ftdd,  Q«  C.  in  reply. — ^The  Haughhy  case  was  in- 
tended to  be  a  decision  decisive  upon  this  point, 
and  this  case  cannot  be  decided  in  favour  of  the 
appellants  without  overruling  it. 

Mellor,  J.  (a).— It  appears  to  me  that  it  is 
immaterial  whether  the  Une  be  a  branch  line  or  a 
portion  of  the  main  line.  The  question  is.  What  is 
the  value  of  the  line  to  the  parish  ?  It  is,  what 
would  be  the  amount  that  the  hypothetical  tenant 
would  give  ?  The  question  asked  is,  whether  the 
respondents  are  entitled  to  take  into  consideration 
in  their  assessment  the  value  of  the  line  to  the 
appellants  as  bringing  traffic  to  the  Great  Western 
Railway  Company's  South  Wales  line,  in  addition 
to  the  net  profit  so  derived  from  the  tn^c  passing 
through  the  parish  of  Llantrissant  ?  Now  I  think 
the  case  is  governed  by  the  HaugfUev  case ;  and  I 
think  that  the  Lord  Chief  Justice  did  not  intend  to 
abide  in  that  case  by  what  he  said  in  the  Cannock 
case.  I  certainly  shall  hold  by  what  I  said  in  tibie 
former  case.  There  is  a  difficulty  introduced  by 
mixing  up  the  hypothetical  tenant  with  the  actual 
tenant.    The  real  question  is,  whether  because  the 

(a)  Ck>cxBuav,  C.J.  was abMnt 


traffic  of  Llantrissant  comes  on  to  the  Great 
Western  Railway  there  should  be  any  addition  to 
the  rating  in  Llantrissant  ?  I  think  there  should 
not  be,  and  that  the  order  of  sessions  should  be 
confirmed. 

Hanitbk,  J.  concurred. 

Hates,  J.— The  Hau^hkif  case  settles  the  question, 
and  reduces  to  the  ordmary  rule  certain  aberrations 
which  had  crept  into  the  subject 

Order  of  teuione  confirmed 

Attorneys  for  the  appellants,  Yonmg,  MapUtf  and 
Co. 


CBOmX    GASBS 

Beportad  bf  Jom  TBoaraoH,  Eiq.,  Banistar-at-Law. 

April  24^  and  May  ly  1869. 

(Before  Kbllt,  C.B.,  Btles,  J.,  Lush,  J.,  Cleasbt, 

B.,  and  Brett,  J.) 

Kbg.  v.  Ebak  axd  others. 

Evidence — Bankrvptcy  examinatione — 12  j-  18    Ficl. 
c.  lOe,  s.  117— 24;  j-  25  Viet,  c  184,  s.  208. 

To  render  an  examination  of  a  bankrupt  under  12  j*  18 
VicL  c.  106,  s.  117,  adaaetihU  in  evidence  as  a  aqpo" 
eitum  under  the  seal  of  the  courts  pumuaU  to  24  j*  25 
Vict,  c  184,  «.  208,  it  must  appear  that  his  anawen 
after  they  were  reduced  into  writing  were  signed  and 
subscribed  by  the  bankrupt. 

Case  reserved  by  Hannen,  J.  for  the  opinion  of 
this  Court: 

The  accused  were  tried  before  me  at  the  last 
Stafford  Asalzea  for  conspiracy. 

The  indictment  alleged  that  after  a  petition  in 
bankmpt<7  by  the  prisoner  William  Kean,  the 
prisoners,  intending  to  defraud  and  defeat  the 
creditors  of  William  Kean,  sixty  days  prior  to  his 
adjudication  in  bankruptcy  did  oonspiife,  confede- 
rate, and  agree  together  to  remove,  conceal,  and 
embezzle  a  certain  part  of  the  property  of  the  said 
William  Kean,  to  the  value  of  lOt  and  upwards, 
^ith  intent  to  defraud  the  creditors  of  him  the 
said  William  Kean,  and  did  remove,  conceal,  and 
embezzle  the  said  goods  with  intent  to  defrand  the 
creditors  of  the  said  William  Kean. 

The  proceedings  in  the  Court  of  Bankruptcy  for 
the  Birmingham  district  in  the  bankruptcy  d 
William  Kean  were  duly  proved,  and  in  support  of 
the  prosecution  certain  documents  were  offered  in 
evidence,  which  appeared  to  be  sesled  with  tlie  seal 
of  the  said  court. 

These  documents  had  the  following  heading : 

The  Baakraptoj  Aot  18S1. 
In  the  Court  of  Baakraptoj  lor  the  Birmingham  IMstziGti* 

Before  Begistzar  Tador. 
In  the  matter  of  William  Kean,  of  West 
Bromwichf  timber  merchant. 
This  afch  day  of  Jan.  'V^lUam  Kean,  the  bankrupt,  having 
nuMU  and  ngjMi  the  deolaxatlon  required  by  the  statute  m 
that  case  made  and  provided,  and  being  »^r^^r>^  ^  the 
following  queetions  returned  tne  following  answers. 

Then  followed  what  purported  to  be  the  questions 

and  answers  of  the  bankrupt. 

Another  document  was  headed  as  follows: 

Thomas  Smith  having  been  duly  sworn,  and  heing  ex- 
amined at  the  time  and  place  above  mentioned,  to  the 
following  questions  returned  the  following  i 


Then  followed  questions,  and  what  purported  to 
be  answers  of  the  prisoner  Smith. 

A  similar  heading  preceded  questions  and  what 
purported  to  be  the  answers  of  the  prisoner  Thomas 
Smith. 

None  of  these  documents  were  signed  by  the 
person  whose  examination  it  purported  to  be. 

Evidence  was  given  that  the  prisoners  were 
respectively  examined  at  the  Birmingham  Coiirt  of 
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Bankruptcy,  and  that  a  shorthand  writer  took  notes 
of  their  examination,  but  the  shorthand  writer  was 
not  called. 

It  was  objected  on  behalf  of  the  prisoners  that 
these  documents  were  not  admissible  in  eridence. 

I  admitted  them,  but  reserved  the  qnestioQ  as  to 
each  of  the  prisoners  whether  what  purported  to  be 
his  examination  was  admissible  in  eridence  against 
him. 

The  jury  found  all  the  prisoners  guilty. 

I  postponed  judgment  until  the  opinion  of  the 
Court  for  Crown  Cases  Reserved  upon  the  abore 
case  should  be  obtained,  and  admitted  the  prisoners 
to  bail  to  appear  and  receiye  judgment. 

Jambs  Hajhibx. 

AiuUb  for  the  prisoner.— The  oonyiction  ought 

to  be  quashed ;  for  the  evidence  objected  to  ought 

not  to  have  been  received.    The  documents  were 

admitted  in  evidence  under  the  208rd  section  of  the 

Bankruptcy  Amendment  Act  1861  (34  &  25  Vict. 

c  134)  which  enacts : 

That  any  petition  for  adjudication,  or  anangement. 
ajjudioatiofn  of  bankrupt^,  aaaignmant,  avpolntmmit  of 
offleial  or  oreditora'  aeaignee.  oertifloate,  aepodtion,  or 
other  prooeedinff  or  order  hi  tiaakniptd^,  oar  under  any  of 
the  proriaiona  off  this  Act.  appearing  to  m  aeeied  with  the 
seal  of  any  ooart  nnder  tma  Act,  or  anv  writintr  purporting 
to  be  a  earn  of  any  each  document,  and  vononing  u>  be  so 
sealed,  ahau  at  all  timee,  and  on  behalf  <»  ail  persona,  end, 
wbetiier  for  the  purpoeee  of  this  Act  or  otherwiae,  be 
admitted  in  all  oonrts  whatever  as  evidence  of  saoh  doon- 
nents  reapeotiTely,  and  of  andh  prooeedinga  and  <ffders 
baTing  reepectiTely  taken  place  or  been  made,  and  be 
deemed  veepeetiTefy  reoorda  of  inch  eonrL  withoat  any 
farther  proof  thereof ;  and  no  audi  oop^  ahaU  be  receivable 
in  evidence  unleaa  the  aame  appear  to  Se  ao  aoaled,  except 
where  otherwiae  in  this  Act  spedaUy  provided. 

[Lush,  J.— This  document  would  come  under  the 
word  ''deposition'*  in  that  section.]  Yes;  but 
these  were  not  proved  to  be  depositions,  because  it 
did  not  appear  that  the  prisoners  had  signed  them. 
The  examinations  were  taken  under  the  &nlaruptcy 
Act  1849  (12  &  18  Vict.  c.  106),  8.  117,  whidh 
pnacts : 

That  the  court  may  summon  any  baaknmt  before  it, 
whether  such  bankrupt  aball  have  ootained  hia  certificate 
eg  not ;  and  in  caae  he  ahall  not  come  at  the  time  appointed 
by  the  court  (haTing  no  lawful  impediment  made  known  to 
and  allowed  by  the  court  at  such  time),  it  ahall  be  lawful 
for  the  court,  by  waznint,  to  authorise  and  direct  any 
person  or  persona  the  court  ahall  think  fit,  to  apprehend 
and  aReet  auch  bankrupt,  and  bring  him  bef otc  the  court ; 
and  upon  the  appearance  of  auch  bankrupt,  or  if  anbh 
bankrupt  be  preeent  at  any  aitting  of  the  court,  it  ahall  be 
lawful  for  the  court  to  examine  such  bankrupt  after  he  shall 
bave  made  and  aigned  the  declaration  contained  in  the 
schedule  W  (a)  to  this  Act  annexed,  either  by  word  of 
mouth  or  on  interrogatoriee  in  writing,  touching  all  matters 
relating  to  hia  trade,  dealings,  or  eatata,  or  which  may  tend 
to  discloee  any  aecret  grant,  conveyanoe.  or  concealment  of 
bis  lande,  tenementa,  gooda,  money,  or  debta,  and  to  reduce 
bis  answers  into  wriung,  which  examination  ao  reduced 
into  writing  the  aaid  bannupt  ahall  aign  and  anbscribe. 

The  bankrupt  is  not  to  be  examined  until  after  he 
has  made  and  signed  the  declaration  in  schedule  W, 
and  after  he  has  been  examined,  his  answers  are  to 
be  reduced  into  writing,  and  the  examination  so 
reduced  into  writing  is  to  be  signed  and  subscribed 
by  the  bankrupt.    Here  there  was  no  evidence  that 

(a)  SCHEDULE  (W.)  .— 

Txx  Bavkbvpt  Law  Covsoudatiov  Act  1819. 

Form  of  dtclaraition  to  he  made  by  the  batUbrupt  or  th» 

havkrupt'i  reife, 
I,  A.B.,  the  person  declared  a  bankrupt  nnder  a  fiat  in 
bankruptcy  dated  the  day  of  Ijor  under  a  petition  for 
adjudication  of  bankruptcy,  filed  on  the  day  of  in  the 
year  of  our  Lord  ],  or  I,  CD.,  the  wife  of  A.B.,  declared 
a  bankrupt  under  a  fiat  in  Bankruptcy  dated  the  day  of 
for  under  a  petition  for  adjudication  of  bankrupt<qr, 
filed^on  the  day  of  ],  do  aoiemnlypromiae  and  declare 
that  I  Will  make  true  anawer  to  all  auchqneetiona  aa  may  be 
proposed  to  me  reapecting  all  the  property  of  the  aaid  A.B.. 
ana  all  dealinge  ana  tranoaotions  relating  theretOp  and  will 
make  a  full  and  true  disclosure  of  all  that  has  been  done 
with  the  said  property,  to  the  best  of  my  knowledge,  infor> 
mation  and  belief. 

(Signed)       A.B.  [or  CD.,  the  wife  of  the  said  A.B.] 


that  had  been  done,  and  therefore  the  examination 
was  inadmissible  in  evidence.  In  Heg.  v.  Scott^ 
25  L.  J.  128,  M.  C. ;  7  Cox  C.  C.  164,  a  compulsory 
examination  under  that  section  was  admitted,  but 
there  the  declaration  required  by  the  statute  was 
dgned. 

No  counsel  appeared  for  the  prosecution. 

Cttr.  adv.  vulL 

May  1.— Kbllt,  C.B.— In  this  case  the  Court  is 
called  upon  to  determine  whether  certain  documents 
termed  depositions  in  bankruptcy,  were  admissible 
in  evidence.  By  sect.  208  of  the  Bankruptcy^  Act  of 
1801,  documents  like  those  in  question,  bearing  the 
seal  of  the  Bankruptcy  Court  are  admissible  in  evi- 
dence ;  but  when  we  refer  to  the  Bankruptcy  Act  of 
1849  8.  117,  under  which  the  depositions  m  ques- 
tion appear  to  have  been  made,  we  And,  to  make 
the  depositions  available,  they  must  be  subscribed 
by  the  persons  examined.  Here  neithw  the  original 
depositions  nor  the  copies  reduced  into  writing  were 
signed.  Under  these  circumstances,  they  were  not 
depositions  at  all,  and  were  wholly  inadmissible  in 
evidence.  Consequently  the  conviction  must  be 
quashed. 

Comvictum  qwahed. 


Saturdmf^  April  2iy  1889. 

(Before  Kbllt,   C  B.,  Btlmb  and  Lush,  JJ^ 
Clbabbt,  B.,  and  Brbti,  J.) 

Rao.  V.  BuBSOws. 

FaUe  prUenca'-'Emdtiice, 

On  an  indtdmait  for  obtaimng  goods  in  a  market  by 
/ahe^  prHmding  that  a  room  had  been  taken  at  whiA 
to  pay  the  market  people  for  their  yoocby  the  jury 
finmd  that  the  weBf  known  practice  was  for  buyers  to 
engage  a  room  at  a  pubUc-nouse,  and  that  the  prisoner 
conveyed  to  the  minds  of  the  market  people  that  she 
had  engaged  mich  a  room,  and  that  tney  parted  with 
their  goods  on  such  belief: 

Heldf  there  being  no  evidence  that  the  prisoner  knew  of 
such  a  practice,  and  the  case  being  consistent  with  a 
promise  only  on  her  part  to  engage  such  a  room  and  pay 
for  the  goods  there,  a  conviction  ooM  not  be  sustained. 

Case  reserved  for  the  opinion  of  this  Court  by 
Bramwell,  B. 

This  was  an  indictment  for  obtaining  goods  by 
false  pretences.  It  was  tried  before  me  at  the  last 
assizes  for  Hertfordshire.  The  evidence  was  as 
follows : — 

Eliza  Osbom,  wife  of  William  Osbom : 

On  Fridi^  Feb.  12th  I  went  to  Tring  market.  Met 
prisoner  at  five  mlnutee  past  nine.  She  came  and  asked 
price  of  plait.  I  said.  "  Fourteen  pence."  She  said. 
'<  Thirteen  pence."  I  said,  "  No ;  it  was  veiy  good  work.*' 
She  aaked  now  many  sooree  there  were.  I  aaid,  '*  Thirty.** 
She  said,'' I  will  haye  it."  I  aaid, '<  Let  me  bring  H  in ;  I 
will  keep  it  dry."    She  aaid,  "No;  I  wiU  bring  it  in."    That 


means,  bring  it  in,  aa  I  aupnoaed,  to  the  Boee  and  Grown. 
I  aaked  for  a  ticket.    She  «ld  that  di 


<i 


did  not  matter.  I  aaid* 
Then  where  do  you  pay  ?"  She  aaid,  in  the  Boee  and 
Crown  tap  room ;  there  ahe  would  pay  me.  She  took  it 
then ;  I  leb  her  have  it.  Our  general  wcy  of  apeaking  to 
the  bnyera  ia  to  aay,  '* Where  do  you  pay?"  we  have  to 
go  to  a  public-houae  to  be  paid.  I  parted  with  it  on  belief 
ahe  womd  pay  me.  I  did  not  know  her  aa  a  plait  dealer. 
I  thought  ahe  waa  a  plait  dealer,  because  ahe  bid  for  it,  and 
told  me  where  eh»  would  pay  for  it,  Sereial  buyera  pay 
there.  I  went  to  the  Boee  and  Crown.  They  begin  to  pay 
about  half  poat  nine.  I  might  have  believed  her  if  ahe  had 
aaid  ahe  would  pay  at  half  paat  nine  in  the  market  place.  I 
did  not  find  her.    Other  dealers  were  there. 

Cross-examined : 

I  have  attended  Txing  market  thirty  years.  She  took  it 
after  I  asked  where  she  paid,  and  after  ahe  told  me.  I 
believed  she  would  pay  me,  and  ao  parted  with  it.  There 
are  many  pubtiO'houaea  where  they  pay.  They  pay  at  aome 
private  houees.  I  went  to  the  Boee  and  Crown  in  a  quarter 
of  an  hour. 
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Tamar  Crockett,  wife  of  George  Crockett,  Tring : 

She  asked  what  I  wanted  for  plait.  I  said,  "  Ten jwnoe 
halfpenny.'*  She  said,  *' Ten  pence."  She  took  It."  I  said, 
**whBre  do  70a  wr,  good  woman."  She  said,  "At  the 
Bloominiir  Feathen/'  I  said,  "I  don't  know  that."  She 
BBid,  "  ru  pi^  at  the  Soae  and  Crown  tap>roam."  She 
took  it  off  my  hand.  It  ia  a  common  rule  for  many  plait 
boyers  to  take  it.  I  believed  I  should  find  an  honest  woman 
in  the  tap*room  to  pay.  I  did  not  find  her  there.  She 
offered  ten  pence,  then  toofcthe  plait.  Then  we  spokeabout 
the  Bose  and  Crown. 

Crofls-examined ; 

When  I  aaked  her  where  she  would  pay  she  had  got  the 
plait. 

How. 

I  saw  prisoner.  She  took  plait,  and  asked  what  I  wanted 
for  it.  I  said,  "  Ei^ht  pence."  She  said,  "  Seven  pence." 
I  aAed  her  where  ahe  paid.  She  said,  "At  the  Bose  and 
Crown."  I  said,  "  Where  are  yon  paying,  or  where  will 
70U  pay  P"  She  said,  "  You'll  be  sure  to  find  me."  I  be- 
lieved  ahe  was  an  honest  woman.  I  Uioacht  ahe  took  the 
room  as  well  as  others.  I  thought  she  had  been  there  and 
taken  a  room  to  pay.  That  is  the  practice.  We  ask  the 
buyers  if  we  don't  know  them.  I  beUeved  she  had  taken 
the  room.  They  stop  a  penny  out  of  the  pcioe,  and  we  have 
beer ;  some  do,  and  some  do  not»  bat  pay  ib»  room  them- 
selves and  stop  nothing. 

To  me : 

I  parted  wiib  my  plait  beoanse  I  thought  ahe  waa  an 
honest  woman,  and  had  put  up  there. 

Sarah  Kidd,  barmaid  at  the  Rose  and  Crown : 

It  is  the  practice  of  plait  bayese  to  have  so  much  beer. 
Ther  come  and  ask  for  the  room,  llie  beer  is  fbr  the  use 
of  the  room.  The  seUevs  oome  to  receive.  They  don't  par 
for  the  room.  Two  front  rooms  were  taken  this  day.  EiMm 
buyer  had  a  separate  table.  The  prisoner  had  not  takan  a 
room,  nor  anything'  to  justly  her  m  saying  she  was  going 
to  pay  there. 

Cross-examined : 

If  they  did  not  have  beer  they  would  haw  to  pay.  I 
can  swear  I  think  she  was  not  there.  There  was  no 
strange  plait  buyer  that  day.  The  buyers  pay  foe  the  beer. 
TbB  prisoner  was  not  in  the  room. 

Tome: 

We  have  regnlar  oostomers.  Hsts  had  no  fnsh  ones  f or 
Biz  years. 

Robert  Goodyear: 

I  took  prisoner  at  Lei^ton  that  attenMWSu  I  ssrilisil 
erery  house  in  Tring  first.  Could  not  find  her,  Trfilghtnii 
is  a  mile  from  Tring.  I  said,  "  Are  you  a  plait  buver."  She 
said, "  I  Iwy  a  little  sometimes  for  my  neighbours.^'  I  said, 
*<  Have  Ton  bought  any  to-day  P"  She  says,  '*  No."  I  said, 
••Ten  m  truth;  a  woman  has  been  to  Tring  market  and 
got  a  lot  of  plait  without  paying;  have  von  been  to  Tiinff 
market P  She  said,  '*No.  She  turned  to  a  person  ana 
said,  **  You  know  that."  Upstairs  in  a  back  room  I  found 
plait.  She  afterwards  said, "  How  much  ftxrfher  have  I  to 
go  P"  She  saidj  "  I  have  been  to  Tring  market  and  boni^ 
plait»  and  paid  for  it,  but  not  for  first  two  bundles." 

Oodd  aahmitted  there  wia  no  case. 

The  indictment  was  appropriate  to  the  case 
proved. 

I  told  the  jury  as  follows :  If  it  is  the  practice  for 
hnyen  to  engage  a  room,  or  table  in  a  room  at 
publio-hoiises,  of  which  the  Rose  and  Crown  is  one, 
to  pay  sellers  of  plait;  if  that  practice  is  well 
Imown ;  if  what  she,  prisoner,  said,  naturally  con- 
veyed to  sellers'  minds  that  she  had  done  so;  if 
that  was  untnie;  and  if  they,  or  any  of  them, 
parted  with  their  goods  in  the  beUef  she  had  done 
80^  then  they  might  find  her  guilty. 

Tbey  found  h^  gniltjr. 

I  hare  to  request  the  opinion  of  the  Court  of 
Criminal  Appeal  whether  there  was  CTldenoe  of  the 
matters  left  to  the  jury  as  to  any  of  the  cases.  And 
whether  the  direction  was  correct  in  point  of  law. 

If  the  direction  was  correct  as  to  any  of  the  cases, 
and  there  was  evidence  to  support  it,  the  conviction 
as  to  such  case  is  to  stand,  otherwise  to  be  quashed. 

The  prisoner  is  on  bail. 

Q.  BSAXWXLL. 

GM  for  the  prisoner.^The  conviction  was 
wrong.    All  that  the  evidence  amounted  to  is  a 


breach  of  contract.  The  false  pretence  laid  in  the 
indictment  was  that  the  prisoner  alleged  that  she 
had  taken  a  room,  but  the  evidence  does  not  support 
a  conviction  on  that  ground ;  all  that  the  case  shows^ 
is,  that  she  said  she  would  pay  for  the  room. 

No  counsel  appeared  for  Ihe  prosecution. 

EsLLT,  C.  B.— -It  is  consistent  with  all  that  is 
stated  in  the  case  that  the  prisoner  may  have  gone 
into  the  market,  not  knowing  whether  she  would 
make  any  purdiases  or  not,  and  having  made  some 
purchases,  that  she  then  promised  to  pay  for  them 
at  the  Rose  and  Crown  public-house.  At  the 
time  she  made  the  promise  she  had  not  taken  a 
room,  at  the  Rose  and  Crown,  and  there  is  no  evi- 
dence that  she  knew  there  was  a  practice  in  the 
market  to  take  a  room  for  making  such  payments. 
It  is  quite  consistent  with  the  evidence  that  all  she 
meant  was  that  she  would  then  take  a  room,  and 
there  pay  for  the  purchases.  That  is  not  a  false 
pretence,  and  the  conviction  must  be  quashed. 

The  rest  of  the  Court  concurred. 

Oomndum  quaked, 

Satm-dcy,  Majf  1, 1869. 

(Before  Kbllt,  C.  B.,  Ekating  and  Lush,  JJ., 
CuuBBT,  B.,  and  Bsbti,  J.) 

Rio.  v.  Mbjjon. 

False  pnUnctit-^Reprtamuaion,  that  goods  were. 


The  prosecutor  lent  monea  to  the  primmer  at  ixteresi^ 
on  the  security  of  a  hiU  of  sale  on  fiamture^  a  pro- 
missory note  of  prisoner  and  another  person^  and 
a  dedaraiion  made  9ni  prisoner  that  the  furmiure 
VHU  uneneuaJtered.  TvEe  dedaraiien  was  wstrue  at 
the  time  it  was  handed  to  the  proseeutor,  the  prisemsr 
having  a  Jew  hours  before  given  ahitt  of  sale  for  the 
fiffrUture  to  another  person,  but  not  to  tUfuU  vaksz 

Held,  thattherewas  evidenes  to  go  to  the  mnf  tanp- 
pm^  of  a  charge  of  obtaining  maneg  bjt  fabe  pre" 
tences. 

Case  reserved  for  the  opinion  of  this  Court  Ij 
Sir  Thomas  Tilson,  Qiairman. 

At  the  general  quarter  session  of  the  peace  hotden 
at  Reigate  in  and  for  the  county  of  Surrey  on  Tues- 
day, the  6th  April  1869,  William  Meakin  was  tried 
and  convicted  on  the  following  indictment : 

Snrrsjr.— The  jvrors  for  onr  Isdy  the  Queen  xmon  fhdat 
oath  present  that  William  Meakin,  on  the  SSrth  Nov.  188B; 
nnlawfnlhr  and  knowing  did  fslselv  pretend  nnto  ThosMa 
John  WUhams  that  the  goods  of  him  the  said  'WnUaa 
Meakin  were  nnenoambered,  and  that  a  oertain  pretended 
bill  of  sale  of  the  ssid  goods,  which  pretended  bOl  of  ssle 
the  said  William  Meakin  then  delivered  to  the  said  TluNBBS 
John  Williams,  was  a  good  and  vaUd  taiU  of  sOe  oC  the  said 
goods  to  the  said  Thomas  John  Willisms.  ^v  means  of 
which  ssid  false  pretences  the  said  William  Meakin  did 
then  nnlawfoUy  obtain  from  the  said  Thomas  John  WlUisms 
81.  Iflt.  5d.  in  money,  with  intent  to  deAoand,  wliaisss,  im 
tmth  and  in  fact,  the  said  goods  of  him  the  said;Wi]Uam 
Meakin  were  not  then  nnencambered«  nor  was  the  ssid 
pretended  bill  of  sale  a  good  and  valid  bill  of  sale  of  the  ssid 
goods  to  the  said  Tbomas  John  wmiams  against  the  totm 
m  the  statute  in  soch  case  mads  and  providML 

The  following  was  the  evidence  :* 
Thomas  John  Williams,  moneylender,  68,  Loci* 
more-roady  Walworth : 

In  Noveniber  last,  some  time  pries  to  the  Sth«  I  saw  pri- 
soner. Onthe2MhIsawhimatthehoaseofthegeiitleBBaB 
who  prepared  the  bill  of  sale.  In  the  evening  lie  had  the 
money  at  nine  pjn.  HeprodneedtomeadectarastionBade 
on  the  same  ds^  before  a  commissioner  for  takiaff  afldavtts* 
and  signed  bj  fdnuelf ,  stating  that  the  fnrmtue  was  Us, 
that  he  had  not  charged  ot  encombered  it,  and  that  he 
would  not  remove  it,  laat  he  propoeed  to  bonow  201.  ^on 
it,  and  that  these  were  no  jnuments  against  Usi.  [The 
dedsiatian  was  pat  in  and  reacLl 

After  that  I  let  him  have  81.  l&.5d.  The  iadaesMsnt  to 
let  him  have  it  was  believing  there  was  vaUis  in  his  fBr> 
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nrtoTC^  and  that  it  wu  his  own.  He  then  exseated  a  UU 
ofsalA.    [TheUUof  MdewMpatinandnad.] 

I  Btiw  it  aigned  l^him.  I  did  not  regiater  it  tffl  aome 
time  afterwarda.  At  the  aame  time  he  gaTO  me  a  promia- 
Bon  note,  dated  25th  Nor.  1888.  for  121. 

Tlie  jomt  and  aereral  note  of  himaelf  and  of  John  Helton, 
pajaUe  on  demand.    [The  note  waa  pat  in  and  read.] 

After  the  bill  of  aato  wtm  regiatared,  I  went  to  Hatoham 
Fark-road  and  found  iha  gooda  had  been  deared  oat  an 
hoor  before.  I  foond  them  at  the  Heme  TaTeom,  belong- 
ing to  hia  brother.  I  had  not  oonaented  to  their  remoTiu. 
Before  I  regiatered  my  bill  of  aale,  I  waa  not  aware  there 
waa  another  bill  of  aale.  I  put  a  man  in  poaaeaalon  for 
three  weeka,  and  after  a  notioe  I  remoTod  him.  I  have  not 
been  paid  one  ahilUng. 

Cross-ezamined : 

I  have  carried  on  mj  bnaineaa  ten  or  eleren  yean.  The 
mil  of  aale  and  promiaaory  note  are  for  121.  I  handed  Cfwer 
to  the  priaoner  81. 19«.  5d.  I  deducted  one  month'a  intereat, 
thoagh  the  note  ia  payable  <m  demand.  I  took  prooeedingB 
agaJnat  Holton,  the  anrety,  in  the  Lord  Maycnr'a  Court,  after 
raaoner  left  Batcham  Fark-road.  Mr.  Noon,  of  BuaUexa- 
oury,  ia  my  attorney.  The  gentleman  who  prepared  the 
Mil  of  aale  ia  an  acoountant.  Friaoner  drew  the  promiaaory 
note.  I  took  no  guarantee  from  Holton.  In  every  ease  I 
lake  billa  of  aale  and  promiaaory  notea.  I  aaw  the  furniture 
before  I  lent  the  money.  I  have  an  inTentoiy  I  made.  The 
houae  at  Hatcham  contained  two  parloura,  three  bedrooma, 
and  kitchen.  The  fair  value  of  the  furniture  between  man 
and  man  would  be  251.  to  301. 

Ke-examined : 

I  did  not  lend  the  money  on  the  guarantee  of  Holfcon.  I 
would  not  have  lent  the  money  on  the  bill  of  aale  or  pro- 
miaaoty  note  if  I  had  not  had  the  aaaoranoe  of  the  priaoner 
that  the  fomiture  waa  in  hia  diapoeUion. 

Patrick  Wood,  money  lender,  2,  Queensbnry- 
chambers,  London-vall : 

About  ihe  12th  Nov.  1868,  priaoner  came  to  me  to  borrow 
201.  on  hia  furniture  in  hia  houae  at  Hatcham  Park-road.  I 
lent  it  him  on  the  25th  Nov.  201.  between  two  and  three  p.m. 
He  then  executed  to  me  a  bill  of  aale  [bill  of  aale  put  in  and 
read].  He  alao  gave  me  a  promiaaory  note.  He  never  paid 
apenny.  I  went  to  Hatcham  Park-xoad  about  three  weeka 
afterwarda,  the  gooda  were  gone.  I  found  them  at  the 
Heme  Tavern.  I  took  poaaeaaion  of  them  and  aold 
them.    The  piano  waa  gone.    I  never  aaw  it. 

Cross-examined : 

The  bill  of  aale  recites  a  loan  of  251.  I  gave  prisoner  201. 
I  believe  priaoner  waa  managriug  the  tavern  for  hia  brother. 
It  is  a  pretty  large  houae.  we  removed  the  gooda  from  the 
tavern.  We  got  SI.  for  them,  and  had  to  pav  expenaea.  I 
gave  priaoner  no  notioe,  but  believe  hia  wife  and  friends 
weE«  present  at  the  sale. 

At  the  close  of  the  case  for  the  prosecution,  the 
coonsel  for  the  prisoner  contended  that  there  vas  no 
case  to  go  to  the  jury,  inasmuch  as  the  case  was 
precisely  similar  to  i2.  y.  Codrington^  1  C.  &  F.  661, 
and  that  on  the  authority  of  that  case  the  jury 
«hould  be  directed  to  acquit  the  defendant. 

The  court,  however,  having  referred  to  the  cases 
of  S^,  V.  Burgon,  25  L.  J.  105,  M.  C,  and  Reg.  y. 
OrosMy,  2  Moo.  &  B.  17,  considered  that  the  case 
riiould  be  left  to  the  jury,  and  put  it  to  the  jury, 
that  if  the  defendant  msde  the  representations 
charged  in  the  indictment,  and  if  they  were  false, 
4Uid  if  they  constituted  an  essential  inducement  to 
tiie  prosecutor  to  part  with  his  money  the  jury 
ahould  find  the  defendant  guilty,  and  they  returned 
a  verdict  of  guilty  accordingly ;  but,  on  the  appli- 
cation of  the  defendant's  counsel,  the  court  granted 
a  case  for  the  determination  of  the  Court  for 
consideration  of  Crown  Cases  Beserved,  whether  on 
the  above  facts,  on  the  authority  of  22.  v.  Codring- 
ton,  the  jury  should  not  have  been  directed  to 
.acquit  the  defendant. 

Judgment  was  respited,  and  consent  given  to 
defen&nt  being  bailed,  but  as  yet  he  has  not  found 

teiL 

Tho.  Tilsov,  Chairman. 

J,  Thompatmj  for  the  prisoner. — ^It  is  submitted 
tiiat  there  was  no  evidence  to  support  the  indict- 
ment. No  doubt  the  declaration  that  the  goods 
were  unencumbered  was  untrue  at  the  time  it  was 
lianded  to  the  proeecntor  by  the  prisoner,  but  that 
was  no  men  than  a  mincgmcntrtion  in  zespect  of 


one  of  several  matters  which  went  to  make  up  the 
transaction,  and  for  which  the  prisoner,  though 
civilly  liable,  was  not  amenable  to  the  criminal 
law.  In  It,  V.  Codrmgion,  1  Car.  &  F.  661,  where 
the  defendant  was  charged  with  obtaining  money 
by  falsely  pretending  that  he  was  entitled  to  a 
reversionaiT  interest  in  a  sum  of  money,  when  in 
fact  he  had  previously  disposed  of  it,  LitUedale,  J. 
said:  "The  doctrine  contended  for  on  the  part  of 
the  prosecution,  would  make  every  breach  of  war- 
ranty or  false  assertion  at  the  time  of  a  bargain, 
a  transportable  offence.  Here  the  party  bought 
the  property,  and  took  as  his  security  a  covenant 
that  the  vendor  had  a  good  title.  If  he  now  finds 
that  the  vendor  has  not  a  good  title,  he  must  resort 
to  the  covenant.  This  is  only  a  ground  for  a  civil 
action."  In  Rex  v.  Crossly,  2  M.  &  B.  17,  where 
the  prisoner  was  indicted  for  obtaining  a  loan  of 
money  (300/1)  by  falsely  pretending  ti^at  he  waa 
prepared  with  funds  to  pay  a  large  sum,  all  but 
300L,  it«tras  proved  that  not  only  was  the  prisoner 
not  in  possession  of  such  funds,  but  was  at  the 
time  insolvent,  and  did  not  intend  so  to  apply  the 
300/.,  Patteson,  J.  said:  ''The  words  of  the  Act 
are  very  large,  and  I  do  not  think  I  can  withdraw 
the  case  from  the  jury.  If  they  are  satisfied  that 
the  prisoner  fraudulently  obtained  the  300/.  by  a 
deliberate  falsehood,  averring  that  he  had  all  the 
funds  to  take  up  the  bill  except  300/1,  when,  in  fact, 
he  knew  that  he  had  not,  and  meaning  all  the  time 
to  apply  the  300/.  to  his  own  purposes,  and  not 
to  take  up  the  bill,  the  jury  ought  to  convict  the 
prisoner."  [Bnsrr,  J.  read  on:  ''In  the  case  of 
R,  v.  Codrington,  it  does  not  appear  that  the  prisoner 
did  distinctly  allege  that  he  had  a  good  title  to  the 
estate  which  he  was  selling."  That  passage  gets  rid 
of  Codringt<m*s  case.]  Sciurcely,  for  the  observation 
is  hardly  consistent  with  the  facts  stated  in  the 
report  of  it.  In  Rtq.  v.  Burgon  the  facts  were  very 
strong,  and  showea  that  the  whole  device  was  a 
mere  sham.  So  also  in  Reg.  v.  Watson,  27  L.  J.  18, 
M.  C  it  was  held  that  if  a  person  is  induced  by 
false  representations  as  toTthe  nature  and  profits  of 
a  business  to  enter  into  and  continue  in  partnership 
with  another,  and  to  give  him  money  as  part  of  thie 
capital  of  the  concern  (the  whole  scheme  not  being 
a  mere  sham),  the  latter  cannot  be  indicted  for 
having  obtained  the  money  by  false  pretences.  The 
test,  it  is  submitted,  is  not  whether  any  of  the  inci- 
dents to  the  contract  were  false,  but  whether  the 
whole  was  a  fraudulent  affair  and  a  mere  sham. 
The  representation  in  this  case  was  no  more  than 
saying  that  the  gooda  were  not  encumbered  to  their 
full  value. 

No  counsel  appeared  for  the  prosecution. 

ElBllt,  C.  B.— >The  conviction  mast  be  affinned. 
The  prisoner  falsely  represented  that  his  goods  were 
unencumbned,  but  the  truth  was,  at  the  time  he 
made  that  statement,  they  were  encumbered  by  a 
bill  of  sale,  which  he  had  executed  only  a  few  hours 
before,  and  he  must  therefore  have  known  that  the 
representation  was  false.  The  only  question  re- 
served for  us  is,  whether  on  the  facts  the  chairman 
ought  to  have  withdrawn  the  case  from  the  jury, 
and  directed  an  acquittaL  It  is  impossible  to  rap- 
port rach  an  argument. 

The  rest  of  the  Court  concurring, 
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COXTBT  OF  aTTEBN'S  BENOH. 

Reported  by  T.  W.  Sacwdbim  and  J.  Shobtt,  Eaqn., 
Baxi1atexa-«t*LAW. 

A^l  28  and  May  10, 1869. 
Reg.  v.  Edwabd  Fbllew  Flbntt. 

Municipal  corporation — Voting  papers — Initial  Utters 
for  christian  nauui-^Misnomer. 

By  sect,  82  of  M«  5  ^  6  Will  4,  c.  76  {The  Municipal 
Corporation  Act\  burgesses  are  to  vote  for  counciuors 
by  voting  papers,  containing  the  christian  names  and 
surnames  of  the  persons  for  whom  they  vote ;  and  by 
sect.  142,  tt  is  enacted  that  no  misnomer  in  any  voting 
paper  shall  hinder  the  full  operation  of  Ae  Act. 
Certain  voting  papers  were  filed  vp  with  the  initial 
letters  only  of  the  candidate's  christian  names  : 

Held,  that  this  was  merebf  a  misnomer,  and  that  the 
voting  papers  were  sufficient*  • 

This  was  a  special  case  upon  a  quo  warranto  infor- 
mation  against  Mr.  Edward  Fellew  Flenty,  for 
exerciaiog  the  office  of  town  councillor  for  the 
borough  of  Newbury.  It  appeared  that  at  the  annual 
election  of  town  coundllors,  on  the  Ist  Not.  1867, 
there  were  four  vacancies  and  five  candidates,  two 
of  whom  were  Mr.  Edward  Fellew  Plenty  and  Mr. 
William  Fenford.  Upon  the  poll  being  taken,  the 
three  other  candidates  had  unquestionable  majorities ; 
but,  as  regarded  the  two  above-named  gentlemen, 
Mr.  Plenty  had  272  votes,  and  Mr.  Fenford  271, 
whereupon  the  mayor  declared  Mr.  Plenty  to  be  duly 
elected.  Upon  a  scrutiny  of  the  votes,  it  appeared 
that  for  each  of  Uiese  two  candidates  a  numb^ 
of  voting  papers  were  given  in  at  the  poll  in  which 
the  initials  only  of  the  christian  names  of  such  can- 
didates were  given,  as  "  E.  P.  Plenty,"  and  "  W. 
Fenford,"  and  that  if  these  voting  papers  were  not 
rejected,  there  would  remain  a  majority  of  good 
votes  for  Mr.  Fenford. 

By  sect  82  of  the  5  &  6  Will.  4,  c.  76  (Municipal 
Corporation  Act),  it  is  enacted, 

That  every  election  of  counoUlors  within  any  horong'h 
according  to  the  provisions  of  this  Act  shall  be  held  before 
Hke  mayor  and  assessors  for  the  time  being  of  snch  borongh 
...  and  tiie  voting  at  any  sudi  election  shell  commence 
at  9  o'dook  in  the  forenoon  .  .  .  and  shall  be  oondncted 
in  manner  following,  that  is  to  say,  every  burgess  entitled 
to  vote  in  the  election  of  conndUors  may  vote  for  any 
number  of  persons  not  exceeding  the  number  of  councillors 
then  to  be  cnoeen,  by  delivering  to  the  mayor  and  assessors, 
er  other  presiding  officer  as  hereinafter  mentioned,  a  voting 
paper  contalninsr  the  christian  names  and  surnames  of  the 
persons  for  whom  he  votes,  with  their  respective  places  of 
abode  and  description,  such  paper  being  previously  signed 
with  tiie  name  of  the  burgess  voting,  and  with  the  name  of 
the  street,  lane,  or  other  place  in  which  the  property  for 
which  he  appears  to  be  rated  on  the  burgess  roll  is  situated. 

By  sect.  142  (interpretation  clause)  it  is  enacted 

That  no  misnomer  or  inaooniate  description  of  any  person, 
body  corporate,  or  place  named  in  any  schedule  to  tnis  Act 
annexed,  or  in  any  roll,  list,  notice,  or  votijog  paper  required 
by  this  Act,  shall  hinder  the  full  operation  ox  this  Act  with 
respect  to  such  person,  body  corporate,  or  place,  provided 
that  the  description  of  such  person,  bodr  oorpoxwte,  or 
place  be  such  as  to  be  commonly  understood. 

A.  Rogers  appeared  for  the  relator. — ^The  question 
is  whether  inserting  only  the  initials  of  the  christian 
names  of  the  candidate  is  sufficient  ?  I  submit  that 
it  is  not  necessary  that  the  christian  name  should 
be  in  full.  In  Jneg.  v.  Hartltpool,  2  Low.  Max.  & 
Pol.  666;  21  L.  J.  71,  Q.  B.,  which  was  under 
sect.  17  of  the  Act,  it  was  held  that  a  claim  to  be 
inserted  in  the  burgess  list,  signed  with  the  initials 
only  of  the  claimant's  christian  names  was  suffi- 
cient. [Lush,  J.— That  section  does  not  in  terms 
require  the  christian  name  to  be  at  length,  the 
claimant  is  merely  to  give  notice  according  to  the 
form  in  the  schedule,  or  to  the  like  effect.]    The 


schedule  D  contains  the  form  and  gives  the  christian 
name  at  full  length.  Erie,  J.'s  judgment  in  that 
case  is  very  strong  in  my  favour :  "  It  is  clear  upon 
affidavit  that  A.  W.  Dobing  was  well  understood  in 
Hartlepool  to  mean  Anthony  Wilson  Dobing,  and 
that  the  claimant  was  the  only  person  of  that  name 
there ;  and  as  there  was  before  the  mayor  sufficient 
information  in  my  judgment  to  that  c^ect,  I  think 
that  the  mayor  would  have  been  fully  justified  in 
placing  the  name  of  the  applicant  on  the  roll." 
There  was  here  no  mistake  as  to  the  identity  of  the 
candidate,  as  there  was  no  other  person  of  the  same 
name  nominated,  and  there  could  be  no  mistake 
therefore  as  to  who  was  meant.  The  interpretatloa 
clause,  sect.  U2,  would  euro  this  defect. 

Gray,  Q.C.,  contra.— The  other  side  are  asking 
the  court  to  disregard  the  statute  by  overruling  the 
express  words  of  sect.  82.  When  the  burgess 
signs  his  christian  name  he  may  sign  by  initials 
ouiy,  but  this  is  otherwise  with  the  christiaa 
name  of  the  candidate.  In  Reg.  v.  Avery,  18  Q.  B. 
576 ;  21  L.  J.  428,  Q.B.,  Lord  Campbell  held  that 
under  sect.  82,  it  was  sufficient  according  to  the 
language  of  that  clause,  which  speaks  generally  of 
the  burgess  singing  his  name,  for  the  voter  to  sign 
with  the  initials  of  his  christian  names,  but  he  adds, 
"  In  some  cases  the  Legislature  has  required  both 
the  christian  names  and  surnames  to  be  signed  at 
full  length,  and  in  those  cases  that  must  be  done.** 
I  do  not  contend  that  the  christian  name  must  be 
written  at  full  length  with  all  its  letters,  an  under- 
stood  contraction  will  be  sufficient.  [Lush,  J. — 
As  "  Geo."  for  "  George."]  Yes,  or  "  Willm."  or 
«Wm."  for  « WilUauL"  In  Reg.  v.  BracH^,  3  EU 
&  Ell.  684 ;  8  L.  T.  Bep.  N.  S.  853,  which  arose  upon 
the  election  of  an  alderman,  and  the  question  was 
whether  a  voting  paper  in  which  the  party  voted  for 
was  designated  "Wm.  Bradley"  was  good,  in 
giving  judgment,  Wightman,  J.  says,  *'  I  am  of 
opinion  that  the  rotes  objected  to  on  the  ground 
that  the  voting  papers  contained  abbreviations  of  the 
defendant's  (^ristian  name,  instead  of  the  name  at 
full  length,  are  good.  The  statute  requires  each  voting 
paper  to  contain  the  christian  name  and  surname  of 
the  persons  for  whom  the  vote  is  given.  Now,  ad- 
mitting that  a  mere  initial  could  not  be  regarded  as 
a  christian  name,  Fthink  that  contractions  of  a  chris- 
tian name,  which  like  those  in  the  present  case  are 
perfectly  well  known  and  in  ordinary  use,  are  suffi- 
cient to  satisfy  the  statute."  Crompton,  J.  abo 
said  "The  statute  which  appears  to  have  been 
decided  to  be  imperative  requires  that  the  voting 
papers  shall  contain  the  christian  name  and  sur- 
name of  the  persons  for  whom  the  votes  are  given, 
together  with  their  respective  places  of  abode  and 
descriptions.  I  think  that  this  requirement  is  satis- 
fied as  far  as  the  christian  name  is  concerned,  if 
the  voting  paper  contains  something  in  writing 
which  shows  what  christian  name  is  intended.  As 
to  the  present  case,  although  the  mere  letter  W. 
might  have  been  open  to  the  objection  that  it  pos- 
sibly represented  some  other  name  than  William, 
the  contractions  '<Wm."and  <<  Willm.,"  though  it 
is  just  possible  that  they  might  refer  to  some  other 
name,  would  both  be  understood  by  any  person 
reading  them  to  mean  *'  William."  Hill,  J.  says, 
"Now  I  think  that  although  an  initial  cannot 
be  regarded  as  a  christian  name,  a  well- 
known  contraction  of  a  name  which  cannot 
be  misunderstood,  may  be  so  regarded,  and 
is  tantamount  to  the  name  in  full."  [Lush,  J. 
—Suppose,  instead  Instead  of  "  Wm."  he  had  put 
"Wr.,"  which  stands  for  Walter,  that  would 
have  been  a  misnomer,  and  might  have  been 
amended.  What  is  the  difference  if  he  had  omitted 
the  "  r  "  and  had  left  only  the  "  W."  ?]  It  would 
not  have  been  a  compliance  with  the  statute.  This  is 
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not  a  misnomer ;  the  voter  intended  what  he  did ;  he 
intended  the  initials  to  stand  for  christian  names ; 
h»  made  no  mistake.  [Hannsh,  J. — ^You  say  it  is 
not  a  mis-nomer  bat  a  non-nomer.  Suppose  no 
initials  were  given  ?]  That  would  not  do.  [Lush,  J. 
—It  sounds  odd  that  if  the  christian  name  is  un- 
doubtedly wrong  it  may  be  cured,  but  if  it  is  only 
doubtful  it  cannot  be.]  The  interpretation  clause 
was  not  intended  to  cure  such  irregularities. 
Hill,  J.'s  judgment  in  Beg.  y.  Bradley  is  very  strong 
npon  the  point.  The  statute  does  not  say  you  are 
to  designate  the  person,  but  that  you  are  to  give  the 
Christian  and  surnames.  Eidsforth  y.  Fearer^ 
4  Com.  B.  9 ;  16  L.  J.  132,  C.  B.,  shows  that  this 
cannot  be  treated  as  a  mere  inaccurate  description 
or  misnomer.  The  initials  £.  P.  Plenty  would  not 
enable  a  person  to  read  off  Edward  Peliow  Plenty. 
Lord  Campbell  says  that  an  initial  is  not  a  mis- 
nomer or  a  misdescription.  [Lush,  J. — It  may  be 
that  the  voter  never  knew  the  christian  names  of 
the  candidate  for  whom  he  votes,  but  knows  only 
the  initials.]  That  may  have  been  so ;  and  if  it  had 
appeared  that  he  knew  no  better  something  mapr 
have  been  said  in  favour  of  the  vote,  though  it 
would  have  been  his  business  to  have  ascertained 
the  christisB 'names.  If  a  wrong  initial  is  put  by 
mistake  it  may  be  cured,  but  here  there  was  no  mis- 
take. [Lush,  J.— You  say  that  a  mistake  in  fact 
may  be  cured,  but  that  a  mistake  in  law  cannot.] 
That  is  so.  Here  the  voter  made  no  mistake  in 
fact ;  he  wrote  the  initials  only  because  he  thought 
it  was  sufficient  to  do  so. 

Bogers  was  heard  in  reply. 

Cur  adv,  vulL 

May  10. — Hanvkn,  J.  delivered  the  following 
judgment : — ^The  question  in  this  case  is,  whether 
William  Peoford  was  in  Nov.  1867  duly  elected  a 
councillor  for  the  borough  of  Newbury.  It  appears 
from  the  case  that  he  was  so  elected  if  he  was 
entitled  to  count  as  valid  certain  voting  papers  in 
which  he  was  designated  by  the  initial  of  his  chris- 
tian name  (thus,  W.  Fenford)  instead  of  by  his 
christian  name  and  surname  in  full.  By  the  82nd 
section  of  the  Municipal  Corporation  Act  (5  &  6 
Will.  4,  c.  76)  it  is  enacted  that  ^  every  burgess 
entitled  to  vote  .  .  .  may  vote.  ...  by  deliver- 
ing ...  a  voting  paper  containing  the  christian 
names  and  surnames  of  the  persons  for  whom  he 
votes,  with  their  respective  places  of  abode  and  de^ 
scription.  The  interpretation  clause  (sect.  142)  enacts 
that  no  ^  misnomer  or  inaccurate  description  of  any 
person,  body  corporate,  or  place  ...  in  any  voting 
paper  required  by  this  Act  shall  hinder  the  full  opera- 
tion of  this  Act.  .  .  .  Provided  that  the  description 
of  such  person,  body  corporate,  or  place,  be  such  as 
to  be  commonly  understood."  We  are  of  opinion 
that  the  voting  papers  in  question  were  valid,  on  the 
ground  that  the  designation  of  the  person  voted 
for  by  the  initial  of  his  christian  name  is  ^  a  mis- 
nomer," and  is,  therefore,  cured  by  the  interpre- 
tation clause.  It  was  contended  for  the  defendant 
that  where  the  initial  is  only  used,  there  is  a 
total  omission  of  the  name,  which  is  not  cured 
by  the  interpretation  clause;  and  in  support  of 
this  contention,  the  case  of  Reg.  v.  Bradieyj  8 
£.  &  £.  684,  was  referred  to,  where  fiill,  J.  says 
that  an  initial  cannot  be  regarded  as  a  christian 
name.  The  question  for  consideration  there,  was 
whether  the  abbreviation  "  WiUm."  for  "  William," 
vitiated  the  vote?  and  the  court  held  that  it 
did  not.  The  dictum  referred  to  was,  therefore, 
not  necessary  for  the  decision  of  the  case.  The 
initial  W.  is  certainly  intended  as  an  abbreviation 
of  some  name  or  other;  its  defect  is,  that  it  may 
be  taken  to  be  an  abbreviation  of  any  one  of  the 
other  names  beginning  with  it — such  as  Walter  in- 
stead of  the  right  one,  William ;  but  if  any  one,  or 


even  all  of  the  wrong  names  which  it  might  b^ 
mistaken  for  were  written  in  full,  this  would  <ser- 
tainly  be  cured.  That  being  so,  it  is  impossible  to 
suppose  that  the  Legislature  did  not  intend  to  in- 
clude under  the  term  '* misnomer"  an  abbreviation 
which  could  be,  and  in  this  case  undoubtedly  was, 
understood  to  indicate  the  correct  name.  We  are 
of  opinion  that  the  word  *'  misnomer,*'  which  means 
a  naming  aniss,  is  wide  enough  to  cover  the  faulty 
indication  of  a  christian  name  by  means  of  the 
initial:  (See  Bac  Abr.,  title  *» Misnomer.") 
This  construction  has  already  been  put  upon 
the  word  "misnomer  "  in  another  statute.  By  the 
3  &  4  Will.  4,  c.  42,  s.  11,  it  is  enacted  that  no 
plea  in  abatement  for  a  misnomer  shall  be  allowed 
in  a  personal  action,  but  that  in  all  cases  in  which 
a  misnomer  would  but  for  that  Act  have  been  by 
law  pleadable  in  abatement,  the  defendant  shall  be 
at  liberty  to  cause  the  declaration  to  be  amended 
upon  summons.  In  Rust  v.  Kennedy^  4  M.  &  W. 
587,  it  was  sought  to  set  aside  the  writ  and  declara- 
tion for  irregularity  on  the  ground  that  the  defen 
dant  was  described  by  his  initial  only,  the  action  not 
being  on  a  bill  of  exchange  or  other  written  instru- 
ment. It  was  there  contended,  as  here,  that  it  was 
not  a  mere  case  of  misnomer,  because  the  initials 
were  no  name  at  all.  But  Parke,  B.  pointed  out 
that  before  the  statute  of  8  &  4  Will.  4,  this  was  an 
objection  which  was  pleadable  in  abatement  as  a 
misnomer,  and  that  since  that  Act  the  only  remedy 
was  by  summons  and  that  this  case  was  within 
the  statute.    Our  judgment,  therefore,  will  be  for 

the  relator. 

Judgment  for  the  Crown. 

Attorneys:  Kyouthgate;  Rickardstand  Walker. 


Monday,  May  8,  1869. 
Bbo.  v.  Twiss. 

Consecrated  ground — l  acuity  to  desecrate — Ecdesiasti- 
cal  Court — Prohibition. 

A  piece  of  ground  watformaOy  consecrated  in  1778  as  a 
churchyard  for  the  parish  of  JS.  In  1866,  b^  an 
Order  in  Coundlj  burials  were  ordered  to  be  discon^ 
tinned  in  the  chwrchyard,  none  having  taken  place 
there  for  forty  years  jn-evicush.  In  the  same  year  the 
guardians  qf  the  parish,  in  rebuilding  their  workhouse 
erected  part  of  the  buildings,  including  a  chtgsel  for 
the  inmates  of  the  workhouse,  on  a  portion  of  the  con* 
seerated  ground  where  no  corj^ses  had  ever  tesn  buried, 
and  then  appHed  to  the  Consistory  Court  for  a  faculty 
to  authorise  this  use  of  the  portion  of  consecrated 
ground  built  on.  On  application  by  a  stranaer  to  the 
parish  for  a  prohibition  to  restrain  the  judge  of  the 
Ecclesiastical  Court  from  granting  the  faculty. 

Held,  that  although  ground  once  consecrated  cannot,  with' 
out  the  aut/tority  of  an  Act  of  Parliament,  be  used 
for  secuiar  purposes,  yet  a  prohibition  should  not  be 
granted  in  this  case,  as  the  faculty  applied  for  had 
re ference  partly  to  the  erection  of  a  chapel  on  the  con' 
seerated  ground,  which  the  Consistory  Court  might 
authorise,  and  Ais  court  would  presume  that  the  in- 
ferior court  would  not  act  beyond  its  jurisdiction ;  and 
(2)  because  the  applicant  Jor  a  prohibition  was  an 
entire  stranger  to  the  parish. 

In  this  case  a  rule  fttn  had  been  obtained  so  far 
back  as  the  2lst  April  1865,  calling  on  the  worship- 
ful Travers  Twiss,  judge  of  the  Consistory  Court  of 
London,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue,  directed  to  him,  to  prohibit  him 
from  further  proceeding  in  a  certain  suit  instituted 
upon  a  petition  of  the  board  of  guardians  of  the- 
parish  of  St.  Leonard's,  Shoreditch,  praying  for  a 
licence  or  faculty  to  desecrate  and  erect  certain 
buildings,  being  part  of  a  new  workhouse,  upon  a 
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burial  ground  set  apart  and  duly  consecrated  for 
the  use  of  the  parisMoners  of  the  said  parish. 

The  person  on  whose  behalf  this  role  was  applied 
for  and  obtained  was  not  an  inhabitant  or  a  rate- 
pa^-er  of  the  parish  of  St  Leonard's,  Shoreditch. 

About  the  middle  of  last  century  a  piece  of  land 
which  belonged  to  certain  persons  in  the  parish  of 
8t  Leonard's,  Shoreditch,  was  Tested  in  certain 
trustees  ;  and  in  the  year  1778  was  consecrated  by 
the  then  Bishop  of  London  as  a  burial  ground  for 
the  parish. 

By  an  Act  of  21  and  22  Yict.  c.  cxxxii.,  a 
board  of  guardians  was  established  for  the  poor  of 
the  parish  of  St.  Leonard's,  Shoreditch,  and  (except 
as  therein  otherwise  expressly  prorided)  all  the 
estates,  lands,  buildings,  property,  moneys,  chMes 
in  action,  &c.,  of  which  the  trustees  were  seised, 
possessed,  or  in  any  way  entitled  at  law  or  in  equity, 
or  otherwise  howsoever,  with  the  appurtenances,  and 
not  by  that  Act  vested  in  the  charity  trustees,  were 
transferred  to  and  vested  in  the  board  of  guardians 
according  to  the  tenure,  nature,  and  quality  thereof 
respectively.  Sect.  31  enabled  the  boifird  from  time 
to  time  to  maintain,  or,  with  the  order  or  consent  of 
the  Poor  Law  Board,  to  take  down,  alter,  rebuild, 
enlarge  and  repair  all  or  any  part  of  the  then 
present  or  any  future  workhouse  of  the  parish,  and 
to  hire,  enlarge,  or  repair  any  other  house  for  the 
reception  of  the  poor  of  the  parish ;  and  in  order 
thereto,  by  agreement  to  purchase  or  take  on  lease 
any  lands  in  the  parish. 

By  an  Order  in  Council  dated  7th  Jan.  1865,  burials 
were  ordered  to  be  discontinued  in  the  churchyard. 
No  person  had  in  fact  been  buried  there  for  the 
previous  forty  years.  No  tombstones,  mounds,  or 
other  external  marks  of  previous  burials  had  ever  been 
erected,  and  divers  buildings;  consisting  of  cottages, 
outhouses,  and  other  premises,  had,  from  time  to 
time,  during  those  forty  years  been  inadvertently 
erected  upon  portions  of  the  churchyard.  In  the 
same  year  it  having  become  necessary  to  build  a 
new  and  larger  workhouse  under  the  autiiority  of 
the  Poor  Law  Board  the  guardians  entered  into  a 
contract  for  that  purpose,  and  the  workhouse  was 
erected,  part  of  it  being  on  a  portion  of  the  old 
consecrated  ground  in  which  no  corpses  had  been 
buried.  The  guardians  would  appear  not  to  have 
been  aware  of  this  fact  until  the  workhouse  was 
completed,  when  they  applied  by  petition  in  the 
ordinary  form  to  the  Consistory  Court  for  a  faculty 
to  use  a  portion  of  the  consecrated  ground  for  the 
purposes  mentioned  in  the  petition,  namely,  a 
portion  for  the  workhouse  Itsdf  and  the  rest  for  a 
diapel  for  the  inmates  of  the  workhouse.  On  the 
petition  coming  before  the  Consistory  Court  the 
Qiarity  Trustees  appeared  and  diumed  that  by 
virtue  of  several  Acts  of  Parliament,  and  dealings 
with  the  property,  the  soil  in  the  churchyard  was  in 
them,  and  not  in  the  board  of  guardians,  and  they 
applied  for  an  inhibition  to  the  guardians  from 
further  proceeding  to  get  the  faculty.    When  that 

Question  came  on  to  be  argued,  the  judge  of  the 
JonsiBtory  Court  decided  that  he  had  no  jurisdiction 
to  enter  into  the  question  of  right,  and  refused  the 
inhibition. 

The  argument  of  the  rule  nisi  stood  over  from 
time  to  time  for  various  reasons,  and  now  at  length 
the  matter  came  before  the  court  for  HuaX  adjudi- 
cation ;  it  being  agKed  between  the  parties  that  the 
only  question  for  argument  should  be  whether  the 
Ocmsistoiy  Court  had  jurisdiction  to  grant  such  a 
faculty  as  was  sought  to  be  obtained  from  it  by  the 
board  of  guardians. 

Amongst  the  documents  made  use  of  on  the  argu- 
ment, was  an  affidavit  made  by  Mr.  Wm.  Tam 
Britdiaxd,  proctor,  of  Doctors'  Commons,  to  the 
effect  that  he  had  searched  the  records  in  the 
X90MltjQt  tfaePioeeaan Ooiat  cf  London, and  had 


found  from  those  records  that  faculties  or  licences 
had  been  issued  under  the  seal  of  the  court  in  the 
following  cases :  On  the  27th  May,  1851,  for  the 
erection  of  a  vestiy  room  on  the  churchyard  of  the 

Sarish  of  St  Mary  Abbotts,  Kensington ;  for  oon- 
rming  the  removal  (which  had  taken  place  shortly 
prior  to  the  grant  of  the  faculty),  of  certain  monu- 
mental tablets  and  gravestones,  and  for  removing 
certain  further  tablets  and  gravestones  in  the 
churchyard ;  on  the  14th  Msrch,  1859,  for  erecting 
on  a  part  of  the  churchyard  of  the  parish  of  St. 
Botolph,  Bishopsgate,  an  infant  school  for  that 
parish,  and  a  dwarf  brick-wall  to  enclose  the 
school ;  on  the  18th  June,  1859,  for  the  levelling, 
laying  out,  and  planting  as  ornamental  ground,  of 
the  churchyard  of  l£e  parish  of  Christchurcfa, 
Spitalfields ;  on  the  29th  Nov.  1859,  for  authorising 
the  use  of  a  burial  ground  formerly  used  for  the 
interment  of  the  paupers  of  the  parish  of  St.  Luke, 
Old-street,  in  the  county  of  Middlesex,  as  an  addi- 
tion to  the  airing  court  for  the  male  inmates  of  St. 
Luke's  Hospital  for  lunatics  in  that  parish  ;  on  the 
14th  May,  1860,  for  confirming  the  erection  (which 
had  taken  place  without  a  faculty),  of  a  national 
school  on  the  churchyard  belonging  to  the  parish  of 
St.  Matthew,  Bethnal-green ;  on  the  9th  Oct.  1860, 
for  the  erection  of  parochial  schoolrooms  for  boys  and 
girls,  with  class  rooms  and  other  necessary  offices  on  a 
portion  of  the  diurchyard  of  the  parish  of  St. 
Sepulchre,  in  the  City  of  London ;  on  the  20th 
March  1861,  for  removing  the  then  existing  vestry 
room,  and  building  in  lieu  thereof  a  new  and  enlarged 
vestry  room  upon  the  same  site,  and  upon  a  portion 
of  the  churchyard  of  the  parish  of  St.  James,  West- 
minister ;  for  excavating  for  that  purpose  a  portion 
of  the  said  churchyiurd,  and  removing  certain  coffins 
and  remains  therein  interred ;  for  converting  a  vault 
in  the  said  churchyard  into  a  muniment  room  for 
the  records  of  the  said  parish,  and  for  laying  flat  the 
upright  head  and  foot  stones,  and  lowering  box 
tombs  in  the  said  churchyard,  and  for  laying  out 
the  said  churchyard  in  an  ornamental  manner ;  on 
the  8th  June  1864,  for  the  erection  of  national 
schools  for  the  children  of  the  poor  of  the  parish  of 
Christchurch,  Newgate-street,  upon  certain  ground, 
including  part  of  a  piece  of  ground  called  the  lower 
burial  ground,  belonging  to  the  said  parish. 

W.  T.  Barnard,  Tayer,  and  Dr.  Pritchard  now 
showed  cause  against  the  rule.— This  matter  is 
exclusively  one  for  the  cognisance  of  the  EccleaiaS" 
tical  Court  *,  it  has  jurisdiction  to  deal  with  conse- 
crated ground,  provided  secular  rights  are  not 
interfere  with,  and  the  question  whetlier  such 
rights  are  interfered  with  is  also  for  its  detenni- 
nation.  There  is  no  example  of  this  court  granting 
a  prc^bition  in  a  case  like  the  present.  The  case 
of  Tht  Uector  ^.,  of  Saint  Crwrge  Hanover  Square  ▼• 
Siewart,  2  Strange,  1126,  relied  on  by  the  other  side 
in  moving  for  the  rule,  is  not  inconsistent  with  this 
power  to  deal  with  consecrated  ground ;  for  there 
the  prohibition  to  erect  a  charity  school  on  a  portion 
of  ue  churdiyard  was  granted  partiy  on  the 
ground  that  the  Ecclesiastical  Court  cannot  oompd 
the  rector  and  parishioners  ^  without  their  consent.'' 
In  that  case  an  attempt  was  made  to  deal  with  Ae 
freehold  without  the  consent  of  the  owners ;  tiiat  is 
not  so  in  the  present  case.  Neither  does  any  ques- 
tion arise  here  as  that  which  was  decided  in  iw  ▼• 
CnmoeO,  Ib^  1013,  viz.,  that  though  the  inter- 
rupting the  use  of  a  churchyard  as  a  diurohyaxd,  is 
properly  oognisable  in  the  Ecclesiastical  Court,  yet 
the  bounds  of  it,  which  is  matter  of  freehold,  ou^it 
not  to  be  determined  tiiera.  In  Waker  v.  Momta^^ 
I  Car.  261,  where  a  queetion  arose  as  to  maloiig 
a  new  f oo^^iatii  acroM  m  chnrefavard,  Br.  LusIh 
ington  saya  as  to  the  iorisdictUMi  of  the  Oon- 
sistoigr  Goorti  "The   aundigraxd    being 
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crated   ground,  this  court  has  oogniBance  of  the 
matter,  and  it  is  my  duty  to  protect  it  against 
any  unauthorised  or  illegal  invasion  whatever/' 
If  there  is  anything  properly  of  ecclesiastical  cog- 
nisance in  the  subject  matter  of  the  faculty  this 
court  will  not  interfere  by  prohibition,  but  will  pre- 
sume that  the  Consistory  Court  will  not  exceed  the 
limits  of  its  jurisdiction.  In  Hallack  v.  University  of 
Cambrid^  1  Q.  B.  593,  it  was  held  that  a  prohibition 
to  the  Arches  Court  did  not  lie,  where  several  dis- 
tinct things  were  comprised  in  the  faculty,  some  of 
which  might  be  granted  consistently  vrith  common 
law,  though  others  might  not.    At  p.  614,  Lord 
Denman,  C.  J.,  says :  "  It  appears  that  the  faculty 
prayed  for  has  two  objects.    First,  the  confirmiDg 
alterations  in  the  Church  made  by  the  university 
by  agreement  with  the  parishioners ;  and  secondly, 
the  appropriating  the  extensions  to  the  members  of 
the  university.    It  is  not  pretended  that  the  grant- 
ing a  faculty  as  to  alterations  in  a  church,  and  as 
to  the  distribution  of  seats  in  general,  is  not  matter 
of  ecclesiastical  cognisance ;  neither  is  it  pretended 
that  there  is  anything  objectionable  in  the  faculty 
now  prayed  for,  so  far  as  the  first  object  of  it  goes. 
*Ihe  whole  objection  rests  upon  the  second  object 
....  and  therefore  this  court  is  called  upon  to  pro- 
hibit the  Ecclesiastical  Court  from  entertaining  the 
suit  for  the  faculty  altogether.    This  is  obviously 
premature.    This  court  has  no  power  to  prohibit 
the  Ecclesiastical  Court  from  granting  a  faculty  to 
confirm  the  alterations  which    have  been  made; 
the  suit,  therefore,  must  proceed  quoad  them,  in 
order  that  the  Ecclesiastical  Court,  within  whose 
proper  jurisdiction   that    matter   is,  may   deter- 
mine  whether    the   faculty  shall   be   granted  or 
not.    With   respect   to    the   other  object  of  the 
faculty,  assuming,  for  the  sake  of  the  argument, 
that  the  extensions  cannot  be  legally  appropriated 
as  prayed,  and  also  assuming  that  a  prohibition 
will  lie  in  respect  of  an  application  ex  gratia  for 
a  faculty  before  it  is  granted  (which  is  by  no 
means  a  dear  point),  still  we  are  not  to  presume 
that  the  Ecclesistical  Court  will  not  take  care  to 
limit   the   faculty  (if  any  be  granted)   to   those 
objects  which  may  be  legally  embraced  in  it"    This 
reason   for   refusing   a  prohibition   applies   here, 
because  it  is  clearly  within  the  competence  of  iJie 
Consistory  Court  to  grant  a  faculty  for  the  building 
of  the  chapel,  at  any  rate,  on  pert  of  the  consecrated 
ground.  In  Campbell  v.  The  PanAioners,  ^  of  Pad- 
dtngtoHf  2  Bob.  ^8,  a  faculty  was  granted  for  the 
erection  of  a  vestry  room  on  consecrated  ground, 
Dr.  Lttshington  observing  that  '*  a  charity  school  is 
purely  secular;  but  a  vestry  room  is  of  rather  a 
different  character — a  vestry  room  is  employed  for 
ecclesiastical  as  well  as  secular  uses."    A  further 
ground  of  objection  to  the  application  for  a  pro- 
hibition is  that  the  promoter  of  the  present  oppo- 
sition to  the  granting  of  a  faculty  is  not  a  parishioner 
of  Shoreditch,  or  a  person  in  any  way  personally 
interested  in  the  matter,  but  an  entire  stranger; 
and  the  court  will  not  interfere  in  such  a  case  on 
tiie  application  of  a  mere  stranger.    Finally,  all  that 
is  now  sought  to  be  obtained  by  the  faculty  a»ked 
ior  is  an  immnnity  from  ecclesiastical  censures  for 
what  has  already  been  done.  The  practioe  disclosed 
tgr  the  affidavit  of  Mr.  W.  T.  Pritchard,  as  above 
lefcrred  to,  was  also  relied  on  in  support  of  the  juris- 
dictioQ  of  the  Consistory  Court  to  grant  a  faculty 
in  the  present  case. 

TkB  SoBatar  GmmddSir  J.  D.  Coleridge)  in  sup- 
port of  the  rule.  It  is  not  within  the  competence  of 
any  Ecclesiastical  Court  to  alter  a  definitive  sentence 
ol  the  eonlasiastical  anthority  recognised  by  the 
<wnmon  law  of  the  land,  by  whidi  a  portion  of 
Aoond  has  been  ooosecnted  for  the  purposes  of 


Square  v.  Stewart  supports  this.  In  TTie  Rector  and 
Churcktoardens  of  Saint  John,  Walbrook  v.  The 
Parishioners  thereof,  2  Bob.  517,  Dr.  Lushington, 
in  giving  judgment,  says :  ''  I  well  remember  that 
an  application  was  made  to  Sir  Wm.  Wynne,  when 
judge  of  the  Arches  Court,  to  grant  a  faculty  for 
converting  a  part  of  the  diurchyard  at  Ewell  in 
Surrey,  into  the  public  road  requiring  to  be  widened ; 
and  that  learned  judge  refused  the  motion,  stating 
that  nothing  short  of  an  Act  of  Parliament  could 
enable  him  to  accede  to  the  prayer,'*  the  reason 
being,  according  to  the  reporter,  **  that  a  sentence 
of  consecration  is  d^nitive,**  The  same  learned 
judge  says,  in  Campbell  v.  The  ParishionerSy  Sfc.  of 
Paddington  (sup.\  **The  Court  is  at  all  times  re- 
luctant to  refuse  an  application  which  has  re- 
ceived the  assent  of  the  parishioners  and  the  patron 
of  the  living,  who  in  this  instance  is  the  bishop  of 
the  diocese ;  but  the  court  is,  nevertheless,  bound  to 
recollect  the  limits  of  its  own  power  and  authority. 
When  ground  is  once  consecrated,  no  judge  has 
power  to  grant  a  faculty  to  sanction  the  use  of  such 
ground  for  secuhir  purposes."  Again,  in  Harper  v. 
Forbes,  5  Jur.  N.  8,  275,  "I  may  at  once  declare 
what  I  believe  to  be  undoubted  law,  that  it  is  not 
in  the  power  of  any  Ecclesiastical  Court  whatever  to 
allow  any  portion  of  consecrated  ground  to  be 
devoted  to  secular  uses,  or  to  grant  a  faculty 
to  confirm  such  an  appropriation  ;*'  and  in  similar 
language  the  old  books  speak  of  the  perpetually 
inviolable  diaracter  of  ground  once  consecrated 
for  the  purposes  of  Christian  burial.  *'The 
parishioners,"  says  Coke,  2  Inst.  489,  <' ought  to 
repair  the  inclosuro  of  the  churchyard,  because  the 
bodies  of  the  more  common  sort  are  buried  there^ 
and  for  the  preservation  of  the  burials  of  those  that 
were,  or  shoidd  have  been  whiles  they  lived,  the 
temples  of  the  Holy  Ghost :  and  ccemeterirtm  is  de- 
rived of  the  Greek  verb  K«ifuuty  that  is,  dormioy  and 
therefore  ccaneterium  est  quasi  dormitorium  quia  mortui 
dotmire  dicuntur  vsque  ad  resurreetionetn,  &c.*'  So,  in 
the  form  of  consecrating  a  churehyard,  given  in  the 
App.  to  2  Gibson's  C^.:  *' Idcirco,  nos  Johannes 
archiepiscopus  antedictus,  authoritate  quk  f ungimur 
in  hftc  parte,  quantum  in  nobis  est,  ac  de  jure  et 
statntis  hujus  regni  Angliae  possumus,  decernimus 
quod  imposterum  perpettds  fuiuris  tempcnribus  onmes 
et  singuli  qui  posthac  infra  dictam  parochiam  Sancti 
Thoms  in  Le  Clive  praedict'  decedere,  et  ah  hftc  luce 
migrare  contigerint,  infra  dictum  vacuum  locum,  ftc, 
per  parochianos  et  inhabitantes  ibidem  pro  sepul- 
ture loco  (ut  pnemittitur)  comparat'  sepelientur  et 
inhumabuntur :  et  quod  dictus  vacuus  locus  sive 
solum  pro  cosmeterio  et  loco  sepulture  dictorum 
parochianorum  et  indiabitantinm  perpetuis  futwU 
temporibvs  habeantur,  ac  omnibus  et  singulis  privi- 
legiis,  loco  religiose  ac  publicae  et  Christians  sepul- 
tursB  destinato  debiti8,munitum  censeatur ;  quem  qui- 
dem  locum  in  coemeterium  et  ChristiansB  sepultum 
in  omne  ceoum  duratitrwn  tenore  prsBsentium  fadmus, 
constituimus  et  ordinamus,"  &c.:  (1  Bum's  EccL 
Law,  823,  also  referred  to,  and  the  form  of  conse- 
cration given  in  p.  883.  )  As  to  the  argument  that 
no  precedents  are  to  be  found  in  the  reports  or  old 
books  for  pndnbitions  in  cases  like  the  present,  the 
answer  is  that  such  was  the  reverence  paid  in  olden 
times  to  ground  once  consecrated  that  the  interfere 
enoe  of  Sse  court  to  prevent  a  desecration  was  not 
needed. 

CooxBUBV,  C.  J.— I  am  of  opinion  that  nnder 
all  the  drcomstanoes  of  this  case  the  rule  must 
be  discharged.  At  the  same  time  I  do  not  hesi- 
tato  to  express  a  veiy  decided  opinion  that  tlM 
doctrine  laid  down  by  Dr.  Lnshington  in  the  case 
of  The  Rector  and  Ckurchwardau  qf  Saint  John  Wal- 
brook  y.  The  Parishioners  thereof  (^siq>,}  is  perfectly 
ooixect^  asmflljyliuitgioudoBee  oooseentedforthe 
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purposes  of  banal  cannot,  by  any  authority  known  in 
this  country,  short  of  an  Act  of  Parliament,  be 
dirested  of  its  sacred  character,  so  as  to  become 
applicable  to  secular  purposes.  I  think  there  is 
authority  enough  in  the  cases  cited  to  affirm  that 
as  a  general  rule.  But  my  reason  for  coming  to  the 
conclusion  that  the  rule  in  ibe  present  instance 
must  be  discharged,  rests  on  a  much  narrower 
ground.  In  the  first  place  our  attention  has  been 
called  to  the  fact  of  the  different  purposes  to  which 
the  consecrated  ground  is  to  be  applied,  or  rather 
has  been  devoted  already,  the  effect  of  the  licence  or 
faculty  being  only  to  give  immunity  from  possible 
ecclesiastical  censures  for  what  has  been  done.  The 
faculty  has  reference  to  different  and  separate 
matters.  One  of  these  is  the  erection  of  a  chapel 
for  the  inmates  of  the  workhouse,  and  I  think  the 
distinction  made  by  Dr.  Lushington  between  pur- 
poses of  a  secular  and  a  sacred  character  may  well  be 
applied  to  this  case ;  and  we  may  well  consider  that 
though  the  faculty  applied  for  with  reference  to 
the  erection  of  a  school,  is  not  such  as  the  Ecclesias- 
tical Court  could  grant,  yet  the  erection  of  a  chapel 
is  a  purpose  to  which  the  consecrated  ground  might 
be  applied.  Now  the  case  of  Hallack  v.  The  University 
of  Cambridge  (ubi  supra)  is  an  authority  for  saying 
that  where  the  proceedings  before  an  inferior  court 
have  reference  to  various  purposes,  some  of  which 
are  within  the  competence  of  that  court  whilst  others 
are  not,  this  court  ought  not  in  the  first  instance 
to  presume  that  the  inferior  court  will  go  beyond 
its  competency  and  jurisdiction.  That  case  is,  I 
think,  in  point,  and  is  consistent  with  sound  sense. 
If  the  whole  matter  before  the  inferior  court  is 
beyond  its  jurisdiction,  then  a  prohibition  ought  to 
go ;  but  if  the  proceeding  before  it  is  one  as  to  part 
of  which  it  has  jurisdiction,  and  as  to  part  not,  we 
ought  not  to  presume  that  it  will  go  beyond  its 

1'urisdiction ;  as  a  prohibition  may  be  applied  for 
lere  after  sentence  as  well  as  before.  If  the 
inferior  court  acts  in  excess  of  its  jurisdiction, 
there  is  nothing  to  prevent  the  parties  coming  here 
after  sentence.  There  is,  in  the  last  place,  another 
ground  why  I  think  the  rule  in  the  present  case 
ought  to  be  discharged,  and  that  is  the  consideration 
which  has  frequently  been  taken  into  account  in 
this  court,  and  is  much  insisted  on  by  my  Brother 
BUckbum,  in  Be  Forster,  4  B.  &  S.  208,  namely, 
that  our  interference  is  asked  for  here  by  an  entire 
stranger,  by  one  who  does  not  appear  to  be  a 
parishioner  of  Shoreditch,  or  in  any  manner  in- 
terested in  this  matter,  and  who  comes  forward,  I 
suppose,  merely  in  order  to  try  the  abstract  question 
whether  a  churchyard  once  consecrated  as  such 
can,  without  the  authority  of  an  Act  of  Parliament, 
be  converted  to  purposes  of  a  secular  nature.  I 
am  in  hopes  that  as  to  that  what  has  been  now  said 
by  the  court  following  the  case  in  Strange,  and  the 
decision  of  one  of  the  first  lawyers  that  ever  sat  in 
a  court  of  justice.  Dr.  Lushington,  that  such  a 
thing  cannot  be  done ;  that  you  cannot  remove  the 
bodies  of  the  dead  and  divest  the  consecrated 
ground  of  its  sacred  character  without  the  authority 
of  aa  Act  of  Parliament,  will  be  considered  suffi- 
cient to  satisfy  those  persons  who  very  naturally 
entertain  strong  feelings  on  this  subject.  Looking 
at  all  the  circumstances  of  this  case,  seeing  that 
the  thing  has  been  done,  that  there  haa  been  no 
intention  to  violate  the  law  or  to  outrage  the  feelings 
of  individuals,  that  the  faculty  is  only  asked  for  to 
indemnify  against  future  possible  consequences, 
and  that  the  applicant  for  a  prohibition  is  a  stranger, 
I  think  a  prohibition  ought  not  to  be  granted,  and 
that  the  rule  must  be  discharged. 

CUnKBN  and  Hatbs,  JJ.,  concurred. 

Ruie  disdiarged. 
Attorneys :  MiUs  and  LocJcyer;  Henry  Child. 


Thursday,  May  6, 1869. 

Doubt  v.  Slateb. 

Notice  of  action — Metropolis  Local  Management  Acts 
Amendment  Act  (25  j-  26   Vict.  c.  102),  ».  106— 
Trespass  to  land  in  constructing  sewers  under  order 
from  Board  of  Works, 

The  dtfendant  in  constructing  certain  sewage  drains, 
having  received  a  notice  to  do  so  from  the  Metro- 
politan Board  of  Works,  committed  a  tremau  on  the 
plaintiff*s  land  to  which  he  believed  he  haa  a  title : 

Held,  tliat  the  defendant  did  not  come  within  the  meaning 
of  sect.  106  of  25  fr  26  Vict.  c.  1(>2,  u^ich  requires 
notice  of  action  in  case  of  proceedings  against  "  tha 
MetrojioUtan  Board  of  Works,  or  any  vestry  or  dis' 
trict  board,  or  their  derk,  or  any  clerks,  surveyor,  coU' 
tractor,  officer,  or  person  whomsoever,  acting  under 
their  or  any  of  their  directions,  for  anything  done  or 
intended  to  be  done  under  the  power  of  such  board  or 
vestry." 

Action  for  breaking  and  entering  on  certain  land 
of  the  plaintiff,  driving  into  it  divers  posts,  poles, 
and  other  wooden  materials,  and  constructing  upon 
it  divers  pipes,  drains,  and  cesspools  for  carrying  ofif 
the  rain  and  sewage  from  certain  premises  adjoin- 
ing, &c 

Plea,  not  guilty  by  stat.  18  &  19  Vict.  c.  120, 
88.  69,  78 ;  25  &  26  Vict.  c.  102,  s.  106.  Issue 
thereon. 

At  the  trial,  which  took  place  before  Cockbum, 
C.J.,  and  a  common  jury,  at  Maidstone,  on  the  10th 
March  1868,  it  appeared  that  the  plaintiff  kept 
a  public-house,  called  the  Pilot,  in  High-street, 
Deptford,  at  the  back  of  which  was  a  garden.  The 
d^endant  is  a  painter  and  glazier  in  the  same  town, 
and  the  lessee  of  a  number  of  houses  in  the  same 
street,  under  a  lease  from  the  mayor  and  oom- 
monalty  of  the  City  of  London.  The  defendant,  in 
having  certain  drains  to  his  houses,  constructed 
under  the  requirements  of  the  Board  of  Works  (a 
notice  from  the  clerk  of  the  Board  of  Works  to 
drain  them  having  been  sent  to  him),  was  guilty  of 
a  trespass  on  the  garden  of  the  pluntiff,  to  which 
garden  the  defendant,  it  seems,  believed  he  had  a 
right,  and  for  this  trespass  the  action  was  brought. 
The  jury  returned  a  verdict  for  the  plaintiff, 
damages  one  shilling,  leave  being  given  to  the 
defendant  to  prove  to  enter  a  nonsuit. 

In  Easter  Term  1868  Daly  obtained  a  rule  nisi, 
calling  on  the  plaiutiff  to  show  cause  why  the 
verdict  obtained  in  the  cause  should  not  be  set 
aside,  and  a  nonsuit  entered  instead  thereof,  on  the 
ground  that  the  defendant  was  entitled  to  notice  of 
action  under  18  &  19  Vict.  c.  120,  ss.  69  and  73,  and 
25&26Vict.c.  102,8.106. 

Sect  78  of  18  &  19  Vict.  c.  120  (the  Metropolis 
Local  Management  Act  1855)  enacts  that 

If  any  hooae  or  tmildinff ,  whether  built  before  or  after 
the  oommenoement  of  thia  Act,  eituate  within  eiiy  aaoh 
perish  or  distriot,  be  found  not  to  be  drained  bj  a  anffloient 
dnin  communicating  with  some  sewer,  and  emptying  itself 
into  the  same,  to  the  natiaffeotlon  of  the  vestxr  or  board  of 
sndi'pariah  or  district,  and  if  a  sewer  of  Bomclent  size  be 
within  one  hundred  feet  of  any  part  of  aueh  house  or  build- 
ing, on  a  lower  level  than  such  house  or  building,  it  ahall 
be  lawful  for  the  Testry  or  board  at  their  diaonilon,  by 
notice  in  writing,  to  zequire  the  owner  of  sucih  bouse  or 
building  forthwith,  or  within  such  xeaeonable  time  as  may 
be  app(Mnted  by  the  veetiy  or  board,  to  ocnstnact  and  make 
from  such  house  or  buildmg  into  any  such  sewer,  a  eoTersd 
drain  and  such  branches  thereto  of  such  materials,  of  soch 
size,  at  such  IcTel  and  with  such  fall,  as  shall  be  adequate 
for  the  diainage  of  such  house  or  building,  and  its  seversl 
floors  or  stories,  and  also  of    its  areas,  water-doaets, 

Srivies,  and  offices  (if  any),  and  for  oouTeying  the  soil, 
rainage.  and  wadi  taerefrom,  into  the  said  sewer,  and  to 
proTide  nt  and  proper  paved  or  impermeable  sloped  snxCsoes 
for  oonyeving  suxums  water  thereto,  and  flt  and  proper 
sinks,  ana  fit  and  proper  syphoned  or  otherwise  trapped 
inlets  and  outlets  for  nindenng  stench  thereCram,  and  flt 
and  proper  water  supply  and  watsr-supplyiag  pipes,  dstsns^ 
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luid  appoxatus  for  Boooring  the  same,  and  for  cauaing  the 
same  to  oonvey  away  the  soil,  and  fit  and  proper  sand  trap*, 
expanding  iiiletB  and  other  apparatus  for  uindering  the 
entry  of  improper  sabetanoes  tnerein,  and  all  other  snoh  fit 
and  proper  works  and  arrangements  as  may  appear  to  the 
▼estry  or  board,  or  to  their  omoen,  requisite  to  secure  the 
safe  and  proper  working  of  the  said  drain,  and  to  prerent 
the  same  from  obstructing  or  otherwise  ii^uring  or  im- 
peding the  action  of  the  sewer  to  which  it  leads ;  and  it  shall 
oe  lawful  for  the  said  Testr^  or  board  to  cause  the  said 
works  to  be  inspected  while  m  progress,  and  from  thne  to 
time  during  thmr  execution  to  order  su<^  reasonable  altera- 
ti(ms  therein,  additions  thereto,  and  abandonment  of  part 
or  parts  thereof  as  may  to  the  vestrr  or  board  or  tneir 
oiBoers  appear,  on  the  fuller  knowledge  afforded  by  the 
opening  mthe  ground  requisite  to  secure  the  complete  and 
perfect  working  of  such  works ;  and  if  the  owner  of  such 
aouM  or  builoiBg  neglect  or  refuse  during  twenty-eight 
days  after  the  said  notice  has  been  deliTered  to  such  owner, 
or  left  at  such  house  or  building,  to  begin  to  construct  such 
drain  and  other  works  aforesaid,  or  any  of  them,  or  there- 
after fail  to  carry  them  on  and  complete  them  with  all  rea- 
sonable despatch,  it  shall  be  lawful  for  the  restr/  or  board 
to  cause  the  same  to  be  constructed  and  mode,  and  to 
recover  the  expenses  to  be  incurred  thereby  from  such  owner 
in  the  manner  hereinafter  prorided. 

Sect  106  of  25  &  26  Vict.  c.  102  (the  Metropolis 
Local  Management  Acts  Amendment  Act,  which  is 
to  be  construed  as  one  with  the  preyious  Act)  pro- 
Tides  that 

*'  No  writ  or  process  shall  be  sued  out  against  or  serred 
upon,  and  no  proceeding  shall  be  instituted  against  the 
Metropolitan  Board  oi  Works,  or  any  yeetzy  or  district  board, 
or  theu:  derk,  or  anjr  clerk,  surreyor,  contractor,  officer,  or 
penon  vhomtofvw  ading  wider  their  or  emy  of  their  dtrcctioiM,  for 
anything  done  or  intended  to  be  done  under  the  powers  of 
such  boiurd  or  vestiy  under  the  said  Acts  or  this  Act,  until 
the  expiration  oi  one  calendar  month  next  after  notice  in 
writing  shall  have  been  serred  upon  such  bouxl  or  vestry, 
or  where  the  action  or  prooeeoing  shall  be  against  such 
officer  or  other  person  aetinflr  under  their  or  any  of  their 
directions,  shall  have  been  delivered  to  him  or  left  at  his 
office  or  place  of  abode,  stating  the  cause  of  action  or 
grounds  of  the  proceeding  or  demand,  and  the  name  and 
place  of  abode  of  the  intended  plaintiff  or  claimant,  and  of 
nis  attorney  or  agent  in  the  cause  or  proceeding ;  and  upon 
the  trial  of  any  action,  the  plaintiff  shall  not  m  permitted 
to  go  into  evidence  of  any  cause  of  action,  except  such  as  is 
stated  in  the  notice  so  served  or  delivered,  and,  unless 
■neh  notice  be  proved,  the  jury  shall  find  for  the  defendant, 
&c." 

Warton  now  showed  cause  against  the  rule,  and 
contended  that  notice  of  action  was  not  neces- 
sary under  the  circumstances  of  this  case.  In 
Williams  t.  Golding,  L.  Rep.  1  C.  P.  69,  on  the  con- 
struction of  a  sinular  section  (sect.  108)  in  18  &  19 
Vict.  c.  122,  which  rendered  necessary  notice  of 
action  in  case  of  proceedings  against  **  any  district 
surveyor  or  other  person  for  anything  done  or  in- 
tended to  be  done  under  the  provisions  of  the  Act" 
it  was  decided  that  a  person  employed  by  a  build- 
ing owner  to  erect  a  building  adjoining  the  house  of 
another  was  not  an  ** other  person*'  within  the 
meaning  of  the  section.  Erie,  C.  J.,  said:  *'I 
think  some  limitation  must  be  put  upon  those 
words.  The  statute  clearly  was  not  intended  to 
protect  every  person  who,  meaning  to  do  something 
under  the  Building  Act,  might  be  guilty  of  a  wrong 
to  his  neighbour.  I  cume  to  that  conclusion  be- 
cause I  find  that  there  were  several  previous  statutes 
in  which  this  sort  of  protection  was  given  to  every  per- 
son acting  in  pursuance  of  their  provisions ;  whereas 
here  the  protection  is  confined  to  any  'district  sur- 
reyor or  other  person,'  which,  to  my  mind,  shows 
that  it  was  intended  to  restrict  it  to  a  class  of  per- 
sons efasdem  generis  with  the  district  surveyor,  and 
that  a  tradesman  who  is  employed  by  a  building 
owner  in  doing  work  on  his  own  premises  for  the 
better  enjoyment  of  them,  and  upon  whom  no  duty 
is  cast  by  the  statute,  is  not  an  *  other  person '  of 
the  same  class  as  the  district  surveyor.  I  think 
that  class  was  intended  to  embrace  only  those  who 
are  clothed  with  an  official  character,  or  upon  whom 
some  statutable  duty  is  cast,  so  that  they  may  be 
said  to  be  acting  or  intending  to  act  in  pursuance 
of  the  statute."  The  same  construction  must, 
for   similar  reasons,  be   given  to  the  word,  ''or 


person  whomsoever/'  in  sect.  106  of  25  &  26  Vict 
cl09. 

Edmund  Thoinas  in  support  of  the  rule.  The 
defendant  in  the  present  case  had  a  statutable  duty 
cast  upon  him,  and  he  was  acting  in  performance  of 
it  when  the  trespass  was  committed.  Where  a  con- 
tractor employed  by  the  Board  of  Works  to  enlarge 
a  sewer  running  into  a  tidal  creek,  erected  a  dam  in 
the  sewer,  the  water  above  which  was  removed  by 
pumping,  and  owing  to  his  n^Ugence  in  not  work* 
ing  the  pumps,  the  sewage  flowed  back  into  the 
plaintiff's  premises  and  injured  them,  it  was  held, 
in  Poulsum  v.  Thirst  (L.  Rep.  2  C.  P.  449;  8  L.  T. 
Rep.  N.  S.  324),  that  the  injury  was  occasioned 
by  acts  "  done,  or  intended  to  be  done,"  under  the 
powers  of  the  Metropolitan  Board  of  Works, 
within  the  meaning  of  sect.  106  of  25  &  26  Vict, 
c.  102,  and  that  the  defendant  was  entitled  to 
notice  of  action.  [Lush,  J.^But  the  defendant 
in  that  case  was  a  contractor,  and  therefore  came 
within  the  express  words  of  the  section.]  M.  Smith, 
J.,  says,  "  it  is  not  necessary  that  the  act  should  be 
done  under  the  immediate  direction  of  the  Board  of 
Works ;  if  it  is  done  by  a  person  in  the  course  of 
fulfilling  a  contract  into  which  he  has  entered  for 
the  purpose  of  carrying  out  the  objects  of  the  board, 
it  is  sufficient."  The  defendant  in  the  present  case 
was  acting  under  the  express  directions  of  the  board 
contained  in  a  notice  to  drain,  and  therefore  may  be 
said  to  have  been  acting  "  under  the  powers  of  the 
board  within  the  meaning  of  the  Act ;  and,  if  so,  he 
was  entitled  to  notice  of  action.  [Lush,  J. — If  he 
had  drained  without  an  order  from  the  board  to  do 
so,  he  would  still  be  acting  under  the  statute ;  and 
what  difference  is  there  between  that  case  and  the 
present?] 

CoGKBUKN,  C.  J. — The  defendant  was  not  acting 
under  the  orders  of  the  Board  of  Works  in 
committing  the  trespass,  which  is  the  ground  of 
action  in  this  case ;  neither  was  he  acting  by  their 
authority  at  all,  but  simply  in  performance  of  a 
duty  imposed  on  him  by  the  Act  of  Parliament, 
which,  if  he  did  not  perform,  the  board  are  em- 
powered to  call  on  him  to  discharge.  Such  an  act 
does  not  come  within  the  meaning  of  the  statute. 
What  was  intended  by  it  is  something  done  by 
virtue  of  the  powers  vested  in  the  board  and  done 
under  their  authority. 

Lush  and  Hatbs,  J  J.  concurred. 

Mtde  disci  car  J td. 

Attorney  for  plaintiff,  E,  C,  MorUy. 
Attomi^  for  defendant^  H,  Harris. 


WednBsda^f  Apnl  21, 1869. 

GRiFFrcHs  (app.)  v.  Place  (resp.) 

Weights  and  tMctswres — Store,  place,  A-c.,  where  goods 
are  sold,  or  weighed  for  conveyance — Fanner's  6ar»— 
5  j*  6  WiiL  4,  c.  63,  s.  28. 

ppellanty  a  farmer,  had  in  his  bam  or  outhouse  a 
oahmce  or  portable  weighing-machine  and  two  iron 
weiahts,  which  were  found  ^  the  inspector  oj  weights 
and  measures  to  be  light.  The  ingpector  saw  no  pro* 
duce  about  the  appeUanfs  premises,  ctnd  could  not 
prove  that  he  exposed  or  kept  for  salt,  or  weighed  Jor 
convegance  or  carriage,  any  goods  or  produce,  Appel" 
lant  having  been  convicted  by  justices  under  sect,  28 
efSi-G  ^K'tf.4,  c.  63: 

Held,  on  a  case  staled,  t/tot  the  conviction  was 
wrong. 

Case  stated  by  justices  under  20  &  21  Vict c.  43. 
This  is  a  case  sUted  by  two  of  Her  Majes^a 


n 
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MAQISTBATES'  GASES. 


Q.  B.] 


GmsFwrnu  (app.)  v.  Pi^acb  (leip.) 


[Q.B. 


JDStioes  of  the  peace,  in  and  for  the  borough  of 
Warrington,  in  the  county  of  Lancaster,  under  the 
statute  of  20  &  21  Vict.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  upon  the  questions 
of  law  which  arose  before  us  as  hereinafter  stated. 

At  a  petty  sessions  held  at  Warrington,  in  and 
for  the  borough  of  Warrington,  in  the  said  county 
of  Lancaster,  on  the  26th  June  1868,  an  information 
prefeired  by  Elijah  Place,  the  inspector  of  weights 
and  measures  for  the  said  borou^,  hereini3ter 
called  the  respondent,  against  Joseph  Griffiths,  of 
Warrington  aforesud,  hereinafter  cidled  the  appel- 
lant, under  sect  28  of  the  Act  5  &  6  Will.  4,  c.  63, 
charging  "  for  that  he,  the  said  Joseph  Griffiths,  on 
the  18th  June  1868,  at  Warrington  aforesaid, 
unlawfully  had  in  his  possession  certain  weights 
which  were  found  by  the  inspector  of  weights  and 
measures  for  the  said  borough  to  be  light,*'  was 
heard  and  determined  by  us,  the  said  parties 
respectively  being  present,  and  the  said  Joseph 
Griffiths  having  then  and  there  a  solicitor  on  his 
behalf,  and  upon  such  hearing  the  appelant  was 
convicted  by  us  of  the  said  ofifence,  and  we  adjudged 
him  for  the  said  offence  to  forfeit  and  pay  the  sum 
of  twenty  shillings,  to  be  paid  and  applied  accord- 
ing to  law,  and  also  to  pay  to  the  said  respondent 
the  sum  of  nine  shillings  for  his  costs  in  that 
behalf. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said  in- 
formation as  being  erroneous  in  point  of  law,  hath 
pursuant  to  sect.  2  of  the  statute  20  &  21  Vict. 
c.  43,  duly  applied  to  us  in  writing  to  state  and 
sign  a  case  setting  forth  the  facts  and  grounds  of 
such  our  determation  as  aforesaid,  for  the  opinion 
of  this  court,  and  hath  duly  entered  into  a  recog- 
nisance as  required  by  the  said  statute  in  that 
behalf.  Now,  therefore,  we,  the  said  justices,  in 
compliance  with  the  said  application  and  the  pro* 
visions  of  the  said  statute,  and  by  the  consent  of 
the  said  parties,  do  hereby  state  and  sign  tiie  follow- 
ing case: 

Upon  the  hearing  of  the  said  information  it  was 
stated  by  the  respondent,  and  found  as  facts,  that 
on  the  day  of  the  said  offence  the  appellant  was  a 
farmer,  and  occupied  a  farm  witMn  the  said 
borough ;  that  he  had  then  and  there  in  a  bam  or 
out-house  in  possession  two  iron  661b.  weights, 
and  a  balance  or  portable  weighing  machine,  that 
the  respondent  then  and  there  tested  the  same 
weights,  and  found  one  of  them  3oz.  Sdrms. 
light,  and  the  other  2^02.  light,  and  that  he  took 
and  carried  away  the  same  weights  the  said 
balance  or  portable  weighing-machine  was  q^uite 
correct. 

In  cross-examination  by  the  app^ant's  solicitor, 
the  respondent  stated  that  he  saw  no  produce  about 
the  premises  of  the  appellant,  and  that  he  could 
not  prove  that  the  i^^iellant  did  expose  or  keep 
for  sale,  or  weigh  for  conveyance  or  carriage,  any 
goods  or  produce. 

It  was  contended  on  the  part  of  the  appellant: 
*rhat  no  proof  whatever  had  been  given  that  the 
i^pellant  exposed  or  kept  for  sale,  or  weighed  for 
conveyance  or  carriage,  or  even  had  upon  his 
premises  any  goods  or  produce;  that  even  if 
goods  or  produce  had  been  found  in  the  said  bam 
or  outhouse,  that  the  said  bam  or  outhouse  was  not 
a  shop,  store,  warehouse,  stall,  yard,  or  place 
wherem  goods  were  exposed  or  k^  for  sale^  or 
weighed  for  conveyance  or  oarriage,  within  the 
meaning  of  sect.  28  of  the  stat.  5  &  5  WilL  4,  c.  68; 
that  the  said  premises  of  the  aroeUant  were  pri- 
vate premises  upon  which  the  said  respondent  had 
no  light  to  enter  for  the  purpose  of  examining  the 
wd^ts  or  weighing-machine  of  the  appellant. 

Wc^  liowefer,  were  of  opinion  that  the  appellant 
.twfaig  a  faaam^  and  a  iunat  being  notonons]/. 


a  person  who  earns  a  living  by  growing  pro- 
duce, and  afterwards  disposing  of  it  by  sale,  such 
sale,  so  far  as  a  great  portion  of  such  produce  is 
concerned,  being  made  by  weight,  and  such  produce 
being,  as  a  rule,  stored  or  kept  in  bams  or  other 
outbiuldings  forming  part  of  the  farm  premises,  the 
bam  where  the  defendant's  weights  were  found  was 
a  store,  warehouse,  or  place  within  the  meaning  of 
the  28th  sect,  of  the  said  Act,  wherein  goods  were 
kept  for  sale,  and  that  the  fact  of  there  being  in 
such  bam  both  weights  and  a  machine,  or  apparatus 
for  weighing,  was  primd  facie  evidence  that  the 
weights  in  question  were  used  for  the  purpose  of 
weighing  goods  for  sale,  and  we  therefore  convicted 
the  said  d^endant  of  the  offence  charged  in  the 
summons  as  aforesaid. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  that 
the  appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand,  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  is  to  be 
dismissed. 

Given  under  our  hands  the  26th  June  1868,  at 
Warrington,  in  the  borough  aforesaid. 

H.  Blegklt. 
Fbtbb  Stabs. 

Sect.  28  of  5  &  6  Will.  4,  c.  63  enacts 

That  in  England  and  Ireland  it  shall  be  lawful  for  every 
joatioe  of  the  peiuse  of  any  oountjr,  ridingj.  or  division,  or  of 
any  city  or  town,  and  in  Scotland  for  eyery  aherifl^ 
joatioe,  or  magistrate  of  an^  borough  or  town,  or  for  any 
inspector,  authorised  in  writing  under  the  hand  of  any 
justice  of  the  peaoe  in  England  and  Ireland,  or  of  any 
sheriff,  justice,  or  uuuistrate  in  Scotland,  at  all  seasonable 
times  to  enter  any  shop,  store,  warehouse,  stall,  yard,  or 
place  whatsoever  within  his  jtirisdiction  wherein  goods 
shall  he  exposed  or  kept  for  sale,  or  shall  be  wei^ied 
for  conveyance  or  carriage,  and  there  toexamine  all  weights^ 
measures,  steelyards,  or  other  weighing  machines,  and  to 
compare  and  try  the  same  with  the  copies  of  the  impwial 
standard  weights  and  measures  requirod  or  authorised  to 
be  provided  under  this  Act :  and  if  upon  such  examination 
it  snail  appear  that  the  said  weights  or  measures  axe  li^t 
or  otherwise  unjcust,  tlie  same  stublII  be  liable  to  be  seized 
and  forfeited,  and  the  person  or  persons  in  whose  posses- 
sion the  same  shall  be  found  shall,  on  conviction,  forfeit  a 
sum  not  exceeding  51 ;  and  any  i>eorBon  who  shall  haye  in 
his  or  her  poosession  a  steel^^rd  or  other  weighing  inacJiinft 
which  shall  on  such  examination  be  found  incN>rrect  or 
otherwise  unjust,  or  who  dudl  neglect  or  refuse  to  prodaoe 
for  such  examination,  when  thereto  required,  all  weights^ 
measures,  steelyards  or  other  weighing  machineB  which 
shall  be  in  his  or  her  possession,  or  shall  otherwise  obstruct 
or  hinder. Budi  examination  shall  be  liable  to  a  like 
penalty. 

Mclntyre,  for  the  appellant,  contended  that  this 
was  not  a  shop  or  place  for  weighing  goods  exposed 
for  sale,  nor  was  there  eyidence  that  the  weights 
were  erer  used. 

No  one  appeared  for  the  respondent. 

CocKBUSN,  C.  J. — ^I  think  the  justices  were  a 
little  premature.  They  should  haye  waited  till  some 
actual  sale  had  taken  place  in  the  bam.  As  it 
stands,  the  case  does  not  come  within  the  words  of 
the  statute,  and  the  appeal  must  be  allowed.  At 
the  same  time,  if  the  farmer  do  hereafter  use  these 
weights  he  must  not  suppose  he  wUl  not  be  liahle. 

LuBB,  and  HAncnr,  JJ.,  concurred. 

Juc^iment  for  oppeUcmL 


MAGISTRATES'  OASES. 
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Q.B.] 


MuTON  (app.)  V.  Tbokb  (refp.>-FiBLD  (app.)  v.  Thobkb  (resp.) 


EQ.  B. 


tSaturday,  Ma^  29,  1869. 
MrrroN  (app.)  v.  Tbokb  (reap.) 

Bread^Seiling  otherwise  than  by  wtight—EvidencB  of 
—6^7  WiU.  4,  c  87,  «.  4. 

Bt sect  i  of  the  e  ^7  WiU,  4,  c.  87  (Brtad  AcC) 
bciken  and  seUers  of  bread  are  to  sell  bread  onh/  by 
weight,  Wherey  therefore,  a  person  went  into  a 
haJoen's  shop  and  askect  for  a  quart  loaf  (meanina  a 
quartern  loaf),  and  he  was  smed  with  a  haf  which 
proved  to  he  less  in  weight  than  4/&.  (JLhe  understood 
ueight  of  a  quartern  locf),  and  there  was  no  evidenoe 
that  the  bread  had  at  any  time  been  weighed : 

Held,  that  this  was  evidence  of  a  selling  of  bread  other- 
wise than  by  weight. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  43,  upon  a  conviction  of  the  appel- 
lant for  selling  bread  otherwise  than  by  weight. 

By  sect  4  of  the  6  &  7  Will.  4,  c.  37,  it  is  enacted 
that 

From  and  after  the  oommencexnent  of  this  Act  all  bread 
sold  beyond  the  limitB  aforeeeid  (Metropolis)  shall  be  sold 
by  Uie  aeveral  boken  or  selleni  of  biead  respeotlTely  beyond 
the  aaid  limits  by  weixht ;  and  in  case  any  baker  or  seller  of 
bread  beyond  the  limits  aforesaid  shall  sell  or  cause  to  be 
Bold  bread  in  any  other  maimer  than  by  weight,  then  and  in 
such  oBse  eirery  such  baker  or  seller  of  bread  shall  for  erevy 
andh  offence  forfeit  and  paj  anj  sum  sot  exneeding  lorty 
ahiTKngs,  to. 

It  appeared  that  a  policeman  went  to  the  shop  of 
the  appellant  and  asked  for  a  quart  'loaf ;  that  he 
▼as  served  by  a  shopwonum,  the  bread  not  being 
weighed,  and  that  he  paid  4dL  for  it ;  that  he  there- 
Qpoo  took  the  loaf  away  with  him,  and  had  it 
weighed,  and  that  it  was  loz.  8dwtB.  short  of  41b. 
wei^t. 

Barrow  appeared  for  the  appellant. — ^There  is  no 
evidence  that  the  appellant  has  committed  any 
offence.  He  did  not  himself  sell  the  bread. 
[Mellob,  J. — ^It  is  sold  in  his  shop  by  a  person 
evidently  having  his  authority.J  There  is  no  evi- 
dence that  he  did  not  sell  otherwise  than  by  wei^t. 
A  baker  is  not  restricted  to  any  particular  weight ; 
nor  is  it  an  offence  under  the  statute  to  sell  short 
wdght.  [Lush,  J.— He  must  sell  by  weight,  and 
not  by  denomination.]  The  Act  does  not  say  that 
the  bread  is  to  be  weighed  in  the  presence  of  the 
customer.  The  baker  must  keep  scales  and  weights 
in  his  shop ;  bnt  he  is  not  required  to  weigh  unless 
asked  to  do  so  by  the  customer.  The  meaning  of 
the  Act  is,  that  he  must  regulate  the  price  he 
charges  for  his  bread  by  its  weight  In  Jones  v. 
Huxtable,!,.  Rep.  2  Q.B.460;  8  B.  &  S.  438;  16 
Ii.  T.  Bep.  N.  S.  381,  there  was  proof  that  the 
baker  only  weighed  before  baking ;  but  here  there 
is  no  evidence  that  the  bread  was  not  weighed. 
[Mbllob,  J.— How  is  that  to  be  proved?  It  is, 
surely,  for  the  baker  to  show  that  he  has  weighed 
the  bread.]  It  is  quite  consistent  with  this  case 
that  the  baker  may  have  sold  at  a  less  price,  in  con^ 
sequence  of  the  weight.  There  Ib  nothing  to  show 
that  the  bread  had  not  been  weighed.  pLusH,  J. — 
When  a  baker  is  asked  for  a  quart  loaf,  which 
evidently  means  a  quartern  loaf,  and  the  well-known 
meaning  of  which  is  a  41b.  loaf,  and  he  gives  it 
without  weighing  it»  and  it  is  then  found  to  be  defi- 
cient in  weight,  surely  that  is  primA  fade  evidence 
of  not  selling  by  weight.]  It  would  be  assumed  in 
such  a  case  ^at  he  was  selling  by  weight,  although 
the  weight  might  be  deficient.  [Cogxbubn,  C.  J. 
—Assuming  tluit  it  matters  not  whether  or  not  he 
weighs  in  the  presence  of  the  customer,  he  is  bound 
to  show  that  he  has  sold  by  weight.]  There  must 
surelv  be  some  evidence  that  he  has  not  weighed  the 
bread.  In  Jones  v.  HuztabU  Blackburn,  J.  says: 
*'The  statute  in  question  enacts  that  no  bread 
shall  be  sold  except  by  weight;  it  does  not  in 
terms  say  that  the  b*ead  shall  be  weighed  before 


or  on  the  sale,  although  that  would  seem  to  be 
necessary  in  order  to  comply  with  t^e  statute ;  nor 
that  if  sold  by  loaf  it  shall  weigh  a  certain  weight ; 
but  it  simply  says  that  all  br^id  shall  be  sold  by 
weight.  Now,  whether  a  particular  loaf  is  sold  by 
wei^t  or  not  is  a  qu^on  of  fact  Here  the 
magistrate  says  that  on  the  sale  of  this  loaf  there 
was  no  weighing,  and  no  statement  of  a  charge  o£ 
so  much  per  pound,  but  a  demand  and  payment  of 
so  much  for  the  quartern  loaf,  which  turns  out  defi- 
cient in  the  weight  which  a  quartern  loaf  is  sup- 
posed to  weigh.  The  offence  is  selling  otherwise 
than  by  weight,  and  had  there  been  a  sale  in  terma 
of  a  41b.  loaf,  and  if  by  mistake,  and  even  inten* 
tionally,  it  had  turned  out  deficient  in  weight,  the 
seller  would  have  incurred  no  penal^,  the  statute 
not  making  this  an  offence ;  but  the  buyer  has  the 
remedy  in  his  own  hands  by  insisting  on  having  the 
loaf  weighed  in  his  presence."  The  court  will  not 
presume  that  the  appellant  has  violated  the  law  by 
not  weighing,  and  there  is  no  evidenoe  here,  as 
there  was  in  Jones  v.  Huxtable,  that  he  had  not 
weighed  the  bread  after  it  was  baked. 

Coky  Q,  C  for  the  respondent,  was  not  called 
upon. 

CocKBUBK,  C.  J. — ^The  statute  says  that  the  baker 
is  to  sell  by  weight  Now  bv  a  general  under- 
standing a  quartern  loaf  is  ti^en  to  mean  a  41b* 
loaf.  In  this  case  a  party  goes  into  the  appellant's 
shop,  and  asks  for  a  quart  loal,  meaning  a  quartern 
loaf,  and  a  loaf  is  handed  to  him,  which  is  found  to 
be  short  in  weight  Now,  is  not  that  jmnd  fade 
evidence  that  the  bread  has  not  been  weighed  ?  I 
am  of  opinion  that  it  is,  and  that  it  throws  upon 
the  baker  the  burden  of  proving  that  the  bread  had 
in  fact  been  weighed. 

Ldbb  and  Hatxa,  JJ.  ooncuired. 


Field  (app.)  v.  Thobkb  (resp.). 

jBTi^ifaiwy— £SnerocuA8ieR<--^r0efin9r  a  face  on  the  die 

of  a  ditch. 

By  sect.  51  of  the  27  ^  28  VicL  c  101  (Hiahway  Act 
1864)  it  is  enacted  that,  if  any  person  shall  emroach 
by  making  any  hedge  or  other  fence  on  the  side  of  any 
carriaae'Way,or  within  fifteen  feet  ofthecentre  thereof^ 
he  shaU  be  subject  on  convictum,  Sfc,  notwithstanding 
that  the  whole  space  of  fifteen  feet  from  the  centre  of 
such  carriage-way  has  fio<  been  maintained  with  stcmee 
or  other  materials  used  in  forming  highway.  The 
appellant  erected  a  fence  tqnm  the  site  of  an  open  and 
unenclosed  ditch,  which  was  his  jproperty,  whx<^ 
however,  was  within  fifteen  feet  of  the  centre  of  a 
carriage-way : 

Held,  that  ihie  was  not  an  eneroachmeni  within  tht 
meaning  of  the  foregoing  section. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  43,  upon  the  conviction  of  the 
ampellant  under  sect.  61  of  the  27  &  28  Vict  c.  101 
(The  Highway  Act  1864). 

The  following  was  the  information : 

Essex,  to  wit.— Be  it  remembered,  that  on  the  find  dav  of 
Norember,  in  the  year  of  oar  Locd  1808,  at  Soothweald,  in 
the  said  oonnty  of  JBssex,  Abraham  John  Thome,  of  Brent- 
wood, in  the  said  oonn^  of  Essex,  highway  district  snr- 
▼eyor,  personailv  oometh  before  me  the  imdereigned,  one  <^ 
Her  Majesty's  Justioes  in  and  for  the  said  oovrnty.  and  im- 
formeth  me  that  Bogers  Field,  of  No.  6,  Oanaon-stree^ 
Westminster,  gentleman,  on  or  about  the  89th  day  oc 
September  1868^  in  the  pariah  of  Shenfleld,  in  the  said 
connlgr  of  Essex,  did  then  and  there  unlawfully  encroach  on 
a  certain  public  carriage-wajr  or  Idehway  there,  by  th«n  and 
these  maldng  or  canslnff  to  be  made  a  oertaiu  fenoe,  caUeda 
wood  andnJl  fenoe,  within  fifteen  feet  from  the  centre  of 
the  said  carxiage-way  or  highway,  oontrarr  to  the  ft>rm  oC 
the  statnte  in  suoh  case  made  snaproTided.  WhsKeforethe 
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said  Abraham  John  Thome  inajath  the  oonaideration  of  me 
the  said  JQctice  in  the  preauaea,  and  that  the  mid  Boffera 
Field  may  be  summoned  to  appear  before  two  of  Her 
"MtAeBty'B  jnatioes  of  the  peace  for  the  said  cowaij  of  Essex, 
and  answer  the  premises  and  make  hia  defence  thereto. 

The  caae  stated  as  follows : 

It  was  proved  that  the  fence  complained  of  was 
erected  on  the  site  of  an  open  and  unenclosed  ditch, 
the  property  of  the  defendant,  which  ditch  had  been 
cleared  out,  and  in  part  of  which  ditch  pipes  had 
been  laid,  by  the  defendant's  vendor,  who  had 
owned  the  property  for  forty  years,  and  who 
belieyed  the  ditch  was  his  property,  and  this  had 
been  done  without  any  interference  or  act  of  owner- 
ship on  the  part  of  the  road  surreyors,  and  it  was 
admitted  that  the  fence  did  not  extend  beyond  the 
extreme  end  of  the  said  ditch  towards  the  road.  It 
was  admitted  by  the  defendant  that  the  fence  com- 
plained of  was  considerably  within  fifteen  feet  of  the 
centre  of  the  road,  namely,  within  seven  feet.  We 
the  justices,  seeing  the  defendant  hu  put  up  the  fence 
complained  of  within  seven  feet  of  the  centre  of  the 
highway,  convict  him  in  the  penaljU  of  1»^  and 
Older  such  fence  to  be  removed.  The  defendant 
considers  this  decision  erroneous  in  point  of  law, 
and  asks  for  a  case,  which  is  granted.  The  question 
for  the  opinion  of  the  court  being,  whether  as  the 
fence  stands  on  the  side  of  the  said  ditch,  which 
although  open  to  the  highway,  was  stated  on  oath 
to  be  the  property  of  the  defendant^  it  can  really  be 
considered  an  encroachment,  and  so  within  our 
power  to  order  its  removal. 

JoHX  F.  H.  Enoubs. 
Fred  Arrow. 

Bv  sect.  51  of  the  27  &  28  Vict  c.  101  (the 

Highway  Act  1864),  it  is  enacted  that 

From  and  sfter  the  paasing  of  this  Act,  if  any  person 
shall  encroach  by  making  or  causing  to  be  maoe  any 
building,  or  pit  or  hedge,  ditch,  or  other  fence,  or  by 
placing  any  dimg,  compost,  or  other  inateria.)s  for  arnssing 
luid,  or  any  rubbish  on  the  side  or  sides  of  anr  osnisge 
way  or  cartway  within  fifteen  feet  of  the  centre  uiereof,  or 
by  remoTing  any  soil  or  turf  from  the  side  or  sides  of  any 
carriage  way  or  cartway,  except  for  the  purpose  d[  im* 
proTing  the  road,  and  by  order  of  the  hignway  board,  or 
where  there  is  no  highway  board,  of  the  surreror,  he  ahall 
be  subject,  on  conTi<^on  for  any  such  offence,  to  any  sum 
not  exceeding  forty  shillings,  Botwithstandmg  thikt  the 
whole  space  of  fifteen  feet  from  the  oo&tre  of  such  carriage 
way  or  cartway  haa  not  been  maintsined  with  stones  or 
other  materials  used  in  forming  highways ;  and  it  shall  be 
lawful  for  the  justices  assembled  at  .petty  sessions,  upon 
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rials,  or  mbbdah  as  aforcsnid,  or  restoring  the  injury  caused 
by  the  removal  of  such  soil  or  turf  upon  the  person  offend- 
ing :  provided  always,  that  where  any  carriage-way  or  cart- 
way is  fenced  on  both  sides,  no  encroachment  as  aforesaid 
shall  be  allowed  whereby  such  carriage  way  or  cartway 
shall  be  reduced  in  width  to  less  than  thirty  feet  between 
the  fences  on  each  side. 

Finlay  appeared  for  the  appellant— There  has 
been  no  encroachment  in  the  present  case.  The 
ieuoe  was  erected  upon  the  site  of  an  old  ditch, 
wOioh  was  the  property  of  the  i^iellant,  and  was 
never  a  portion  of  the  highway.  The  case  of  Evans 
V.  Oald^f  1  Car.  &  Kir.  125,  is  in  point  in  my  favour. 
There  was  no  dedication  of  the  ditch  to  the  public. 
[[Hates,  J. — ^There  is  a  power  to  purchase  given  if 
it  is  necessary  to  widen  a  road,  j  The  appelhuit  has 
only  erected  a  fence  upon  his  own  dndn  which 
formed  no  part  of  the  highway. 

Taylor  appeared  for  the  respondent.— The  object 
of  the  olst  section  was  to  secure  a  certain  space  for 
the  highway:  {Qicpman  v.  Robinson,  1  £11.  &  £1L 
25.)  This  was  an  open  ditch,  and  it  was  intended 
that  such  space  should  remain  open.  [Lush,  J. — 
Its  being  an  open  ditdi  does  not  constitute  it  a  part 
of  the  highway.  Cockburk,  C.  J.-— This  is  really 
onlv  an  encroachment  upon  the  ditch.  The  fence 
which  is  on  the  site  of  the  ditch  is  no  part  of  the 
road;  the  section  refers  to  an  open  space  of  the 
ordinary  road,  not  of  a  ditch  which  is  no  part  of 


the  road.  Suppose  there  had  been  a  brook  which  is 
the  boundary  of  the  road,  and  which  becomes  dry, 
would  the  owner  be  unable  to  build  upon  it? 
Lush,  J.— Tou  cannot  say  that  a  man  encroaches 
by  doing  anything  on  his  own  land.  The  object  of 
the  section  is  to  give  a  summary  power  of  abating 
a  nuisance  inst^  of  compelling  a  resort  to  an 
indictment  This  ditch  is  found  by  the  case  to  be 
the  appelUnt's  property.] 

Cockburk,  C.  J.—- The  appellant  has  not  en- 
croached upon  any  road  or  upon  any  space,  he  has 
merely  erected  a  fence  upon  his  own  ditch. 

Judgment  Jor  the  apptUanL 
Attorneys  for  the  appellant,  Field,  Rosooe,  and  Co, 


The  Company  of  Proprietors  of  Margate  Pier 
AND  Harbour  (apps.)  v.  The  Towv  Coukcil 
OF  the  Borough  of  Margate  acting  as  the 
Local  Board  of  Health  (resps.). 

Nuisances  removal-^Seaweed  left  bv  the  action  of  tke 
ssa—Duty  qf  rsMwo/— 18  ^  19  VicL  c  121,  a.  12. 

^  ssef.  12  0/  fAe  18  ^  19  VicL  c  121  (Tke  Ntasancss 
Removal  Act  for  England  1855),  justices  may  make 
an  order  for  the  remowdqfa  nsdsanoe  upon  the  person^ 
owner,  or  occupier  of  the  premises  ^  whose  art^ 
defavit,  permission,  or  sufferance,  the  nuisance  arises 
or  continues. 

The  harbour  qf  Margate  was  vested  in  the  Margate  Pier 
and  Harbour  Company,  and  bg^  the  action  of  the  sea 
a  quantity  <f  seaweea  was  drifted  into  the  harbour^ 
and,  being  left  there,  became  a  nuisance : 

Held,  that  the  campang  were  bound  to  remove  it,  and 
thai  not  having  effttiSuiOM  done  m,  anorderwas  rtghtlg 
mads  upon  them  under  the  foregoing  section. 

This  was  a  case  stated  by  justices  of  the  borough 
of  Margate,  under  the  20  &  21  Vict  c.  43.  It  stated 
as  follows : — 

At  a  petty  session,  holden  at  Margate  in  and  for 
the  borough  of  Margate,  on  the  25th  8epU1868  a 
complaint  preferred  by  William  Bridge,  inspector 
of  nuisances  for  the  said  borough  and  district,  on 
behalf  of  the  town  council  of  the  borough  of  Mar- 
gate,  acting  as  the  local  board  of  health  for  the 
district  of  Margate  (hereinafter  called  the  respon- 
dents)  against  the  company  of  proprietors  of  Mar- 
gate pier  and  harbour  (hereinafter  called  the 
appellants),  under  sect  12  of  the  18  &  19  Vict 
c.  121  (the  Nuisances  Bemoval  Act  for  England 
1855),  oiarging  for  that  the  said  company  were  the 
owners  of  tiie  harbour  of  Margate,  situate  within 
the  borough  of  Margate,  and  also  within  the  division 
of  the  legate  local  board,  and  that  in  or  upon 
the  premises  of  the  said  company,  to  wit,  the  har- 
bour of  Margate  aforesaid  in  the  district  of  the 
complainants,  under  the  Nuisances  Removal  Act 
for  England  1855,  the  following  nuisance  existed,  to 
wit,  an  accumulation  of  decaying  or  decomposing 
seaweed,  mud,  fllth,  and  other  noxious  substanoea 
and  matter,  and  that  the  said  nuisance  was  caused 
by  the  act  or  default  of  the  owners  of  the  said  pre- 
mises, was  heard  and  determined  by  us,  the  said 
appellants  and  respondents  respectively  attending  by 
their  respective  solicitors,  and  upon  such  hearing  we 
ordered  the  said  appellants  to  abate  the  nuisance 
forthwith,  and  prohibited  a  recurrence  of  such  or 
the  like  nuisance,  and  to  pay  to  the  respondents 
the  sum  of  21 19«.  for  the  costs  incurred  in  obtain- 
ing the  order.  And  whereas  the  appellants,  being 
dissatisfied  with  our  determination,  as  being  erro- 
neous in  point  of  law,  have,  pursuant  to  sect  % 
of  the  said  statute  (20  &  21  Vict  c.  43)  duly 
applied  to  us  in  writing  to  state  and  sign  a  case 


MAGIBTBATES'  OASES. 


591 


Q.B.] 


Pkopbibiobs  of  Margate  Fibr  (appa.)  v.  Town  Ck>uxciL  of  Maboatb. 


[Q.  B. 


setting  forth  the  facts  and  gronnds  of  such  oar 
determination  as  aforesaid  for  the  opinion  of  this 
court,  and  have  duly  entered  into  a  recognisance  as 
required  bjr  the  said  stotute  in  that  behalf.  Now 
we,  the  said  justices,  in  compliance  with  the  said 
application  do  hereby  state  and  sign  the  following 


Upon  the  hearing  of  the  said  complaint,  a 
notice  from  Oeorge  Whitbread  Reeve,  a  person 
aggrieved,  dated  the  27th  Julj  1868,  to  the  said 
respondents  (the  local  authority)  to  ground  pro- 
ceedings; also  a  notice,  dated  the  6th  Aug.  1868,  to 
the  said  appellants,  of  entry  and  by  examination  by 
local  authority,  and  also  a  notice  from  the  local 
authority  to  the  appellants,  dated  the  10th  Aug. 
1868,  to  abate  the  nuisance,  were  produced  before 
us  in  proof  of  the  same  having  been  duly  given 
in  compliance  with  the  statute^  to  which  notices 
no  objection  was  raised  on  the  part  of  the  ap- 
pdlantt.  The  appellants'  attorney  then  took  a 
preliminary  objection  to  the  jurisdiction  of  us, 
the  said  justices,  upon  the  ground  that  the 
harbour  of  Margate  was  not  within  the  district 
of  the  Margate  Local  Board  of  Health,  and  in  sup- 
port of  the  objection  produced  a  copy  of  the  schedule 
marked  **B.,"  defining  the  district,  and  annexed  to  a 
inovisional  order  of  The  General  Board  of  Health, 
dated  the  4th  July  1851,  a  copy  of  which  provisional 
order,  and  the  schedule  hereunto  annexed,  accom* 
pany  the  case,  and  is  to  be  taken  to  form  part 
thereof,  by  which  provisional  order  the  parish  of 
St.  John  the  Baptist,  Margate,  was  constituted  a 
local  board  of  health,  a  copy  of  which  schedule  is 
as  follows:— «< Schedule  B."  Boundaries  of  the 
rating  area.  That  the  rating  area  of  the  Margate 
district  for  the  purposes  of  the  Public  Health  Act 
1848,  shall  extend  to  and  be  comprised  within  the 
following  boundary  line,  that  is  to  say,  a  line  com- 
mencing at  a  mark  on  the  beach  at  the  base  of  Fort 
Point,  and  proceeding  thence  along  the  sea*shore 
(including  Jarvis's  landing  place  and  the  Pier),  in  a 
southerly  direction  to  the  gateway  at  the  foot  of 
Upper  Marine-terrace,  thence  along  the  seashore  in 
ft  westerly  direction  to  the  gateway  next  beyond, 
and  on  the  west  side  of  the  Infirmary  gateway, 
thence  inUmd  in  a  direct  line  in  a  south  direction  to 
a  market  stone  on  the  south  side  of  the  Queen's 
highway  or  carriage  road,  leading  from  Margate  to 
Canterbury,  thence  in  a  direct  line  in  an  easterly 
direction  to  a  market  stone  on  the  east  side  of  the 
Queen's  highway  or  carriage  road  leading  from 
Margate  to  Minster,  thence  in  a  direct  line  eastward 
to  the  market  stone,  called  the  Vicarage  Mark,  at 
1^  north  side  of  the  Queen's  highway,  or  carriage 
road  leading  from  Margate  to  St  Peters,  thence  in 
a  direct  line  northward  to  a  market  stone  on  the 
north  side  of  the  Queen's  highway  or  carriage  road 
leading  from  Margate  to  West  Norlhdown,  thence 
westward  along  the  said  last  mentioned  road  to  the 
west  side  of  the  private  road  belonging  to  the 
devisees  of  the  late  Right  Hon.  Sir  Robert  Peel, 
Bart,  deceased,  there  leading  to  the  sea  shore, 
thence  northward  along  the  private  road  down 
Newgate  gateway  to  the  sea  shore,  and  thence  along 
the  sea  shore  in  a  westerly  direction  to  Fort-road 
aforesaid,  all  which  boundary  is  coloured  green,  and 
defined  on  the  map  of  the  said  district  hereinbefore 
referred  to,  and  duly  deposited  at  the  office  of  the  said 
general  board  of  health."  It  was  contended,  on  the 
part  of  the  respondents,  that  the  harbour  of  Margate 
was  wiUiin  the  district  of  the  Margate  Local  Board 
of  Health,  and  that  the  line  of  boundary,  as  set 
forth  in  the  said  schedule  annexed  to  the  said  pro- 
visional order,  confirmed  that  view.  We,  the  said 
justices  considered  that  the  harbour  of  Margate 
was  within  the  Margate  district  local  board  of 
health,  and  included  within  the  line  of  boundary 
set  forth  in  the  said  schedule  B.,  annexed  to  the 


said  provisional  order,  at  the  point  there  where  the 
same  includes  the  pier  ;  that  the  pier  forms  part  of 
the  harbour,  and  lies  within  the  said  line  of 
boundary  which  runs  in  a  southerly  direction  to  the 
gateway  at  the  foot  of  the  Upper  Marine-terrace 
(a  point  particularly  set  fordi  in  the  schedule 
annexed  to  the  said  provisional  order,  and  connect* 
ing  the  said  line  of  boundary  with  the  pier),  so  as 
in  its  southerly  direction  as  aforesaid  to  the  said 
gateway  at  the  foot  of  the  Upper  Marine-terrace  as 
aforesaid,  to  include  the  said  harbour.  And  that 
as  no  other  evidence  was  produced  before  us  on  the 
part  of  the  appellants  in  support  of  the  objection 
defining  more  particularly  the  said  district,  we 
overruled  the  objection,  and  contended  that  we  had 
jurisdiction. 

It  was  then  proved  before  us  on  behalf  of  the  re« 
spondents  by  the  evidence  of  Oeorge  Whitbread 
Reeve,  the  landlord  of  the  York  Hotel  facing  the 
harbour  at  Margate,  that  from  about  the  20th  to  the 
end  of  July  last  most  especially,  and  again  up  to  21st 
of  the  present  month  of  September,  Uurge  accumulaf 
tions  of  seaweed  were  allowed  to  remain  in  the  har- 
bour, and  decomposing,  thus  emit  noxious  and  offen- 
sive gases,  that  during  the  time  witness's  health  had 
suffered,  and  he  had  lost  several  visitors  from  the 
hotel  in  consequence  of  the  effluvia;  that  in  a 
general  way  the  harbour  was  in  a  very  decomposed 
state  from  elite  mixed  with  sand,  the  top  of  which 
was  very  offensive ;  that  the  means  adopted  had 
not  been  suflkient  to  remove  the  nuisance ;  that  if 
the  seaweed  was  not  suffered  to  remain,  there  would 
be  little  cause  of  complaint. 

The  latest  recurrence  of  the  nuisance  was  about 
the  2l8t  of  the  present  month  of  September ;  that 
the  seaweed  had  been  allowed  to  remain  longer  than 
necessary. 

In  cross-examination  the  witness  stated  that  ho 
had  been  at  the  York  Hotel  about  twelve  months, 
and  the  nuisance  was  there  then ;  that  he  suffered 
from  relaxation  of  the  bowels  from  the  nuisance ; 
that  he  was  not  aware  carts  had  been  recently 
employed  in  carting  away  seaweed  in  the  harbour; 
the  decomposed  seaweed  was  chiefiy  the  cause  of  the 
nuisance;  that  witness  was  not  aware  of  houses 
drained  into  the  harbour ;  that  sand  was  the  base  of 
the  elite,  and  on  the  top  of  the  surface  of  the  elite 
there  was  an  offensive  smell. 

It  was  further  proved  on  behalf  of  the  respon- 
dents by  the  evidence  of  William  Bridge,  the  sani« 
tary  inspector  to  the  local  board  of  health  for  the 
district  of  Margate,  that  he  had  examined  the  Biar- 
gate  harbour  on  the  10th  Aug.  last,  and  again  seven 
days  afterwards,  pursuant  to  notice ;  that  he  found 
the  mud  and  decomposed  seaweed  still  remaining  on 
the  surface,  and  that  it  still  remained  there  ;  that 
there  was  a  great  quantity  of  filth  on  the  surface 
then  which  might  be  removed  by  a  very  simple  pro- 
cess ;  the  refuse  might  be  removed  every  tide ;  he 
(witness)  had  not  heard  of  any  carts  being  hired ; 
that  he  had  examined  the  harbour  again  that  morn- 
ing, and  found  a  quantity  of  seaweed  there  which 
might  be  removed  by  dragging  every  tide ;  that  the 
accumulation  was  very  offensive  and  injurious  to 
health,  and  the  whole  front  of  the  town  had  com- 
plained of  it 

In  cross-examination  witness  stated  that  there 
was  a  continuation  of  the  nuisance,  and  since  the 
10th  Aug.  last  there  was  mud  and  decomposed 
matter  there;  that  witness  believed  that  houses 
drained  into  the  harbour,  not  with  the  permission 
of  the  local  board ;  that  there  was  a  urinal  at  Horn 
Corner,  and  water  supplied  from  the  waterworks  to 
keep  it  clean;  that  witness  caused  a  quantity  of 
seaweed  to  be  taken  out  to  sea  from  the  shore,  some 
might  have  come  into  the  harbour.  By  the  Bench 
— The  drainage  into  the  harbour  would  not  be  so 
much  a  nuisance  as  the  decomposed  seaweed,  and 
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no  complaiats  had  been  mide  about  the  drainage 
into  the  harbour. 

It  was  further  proTed  on  the  part  of  the  respon- 
dents by  the  eyidence  of  George  MJurns  Pittodc,  a 
surgeon,  practising  at  Margate,  that  he  knew  the 
luurbour ;  that  in  July  and  August  last  he  perceived 
(tensive  smells  from  the  harbour ;  that  comi^ints 
were  made  to  him  by  some  of  his  patients ;  that  he 
considered  the  efflnyia  was  injurious  to  health,  as 
well  as  offensiye  ;  that  he  attributed  the  offensive 
smell  mainly,  if  not  entirely,  to  the  decomposed 
seaweed  in  the  harbour ;  that  there  had  been  a  re- 
currence of  the  nuisance  this  present  month  of 
September;  that  in  hot  weather  the  seaweed  de- 
composed quicker ;  the  debris  of  the  seaweed  forms 
a  secondary  nuisance  resulting  from  the  large 
quantity  of  the  seaweed  in  the  first  instance. 
Cross-examined :  The  effluvia  is  injurious  to  health, 
and  causes  dlarrhce%  and  was  chiefly  caused  from  the 
decomposed  accumulation  in  the  harbour. 

It  was  also  {Hroved,  by  the  evidence  of  Alfred 
Knight,  a  chemist,  living  near  the  harbour,  that  he 
had  perceived  occasional  smells  from  the  harbour ; 
that  he  believed  the  nuisance  arose  from  two  causes, 
the  decomposed  seaweed  and  the  animal  matter 
from  the  coal  vessels  in  the  harbour;  that  no  means 
in  that  part  of  the  harbour  had  been  taken  to 
remedy  the  nuisance ;  that  he  had  lived  near  the 
harbour  eleven  years.  He  apprehended  the  efRuvia 
was  very  injurious  to  health  ;  that  the  decomposed 
aeaweed  aggravated  the  evil  materially,  but  still,  if 
removed,  would  not  remedy  the  evil  entirely ;  that 
the  mud  was  composed  very  much  of  the  decayed 
seaweed  and  matter ;  that  he  had  seen  jkhosphoms 
light  at  night  where  the  coal  vessels  lay ;  that  a 
great  deal  of  the  accumulation  in  the  harbour  was 
not  removed  by  the  means  adopted;  that  the  refuse 
from  the  coal  vessels  and  boats  in  the  harbour 
added  to  the  nuisance.  Cross-examined:  Drain 
was  not  a  nuisance  to  him ;  that  his  house  was  not 
far  from  the  Hom-cofner ;  that  it  was  not  exactly 
that  part  that  the  smell  came  from ;  that  lome  of  the 
Harbour  Company's  property  drained  into  the  har- 
bour ;  there  are  generally  four  or  five  coal  vessels 
in  the  harbour,  and  other  vessels.  The  nuisance 
was  chiefly  caused  from  the  decomposed  seaweed 
and  animal  matter;  that  witness  was  obliged  to 
close  his  windows  last  Sunday,  Monday,  and  Wed- 
nesday, in  consequence  of  the  smell  in  the  harbour. 

It  was  lastly  proved  on  the  part  of  the  respon- 
dents by  the  evidence  of  John  Hudson,  an  eating- 
house  keeper,  living  at  4,  Bankside,  Margate,  near 
the  harbour,  that  about  the  8rd  Aug.  last  he  had 
four  people  leave  his  house  because  th^  could  not 
sleep  in  the  bedrooms  from  the  stench  arising  from 
the  harbour;  that  he  then  waited  on  Mr.  Chan- 
cellor, the  derk  to  the  company,  and  complained ; 
that  there  was  an  aocunnilalion  df  animal  matter  in 
the  harbour  and  decomposod  seaweed;  that  the 
witness,  did  not  consider  it  arose  so  much  from  sea- 
weed as  from  drainage ;  that  the  harbour  was  in  a 
very  bad  state;  in  fact,  in  a  stinking  state; 
that  last  Sunday  night  the  offensive  smell  was 
"very  great,  arising  from  the  accumulated  matter 
in  the  harbour;  that  witness's  wife  had  suf- 
fered from  sickness  ia  the  morning;  that  the 
means  taken  were  not  sufficient  to  cleanse  the  har- 
bour. Cross-examined:  The  harbour  authorities 
have  property  which  drains  into  the  harbour ;  that 
be  did  not  know  whether  the  King's  Head  Hotel 
drained  into  the  harbour;  that  the  cesspool  of  the 
four  shops  belonging  to  Mr.  White  in  the  High- 
street  was  in  the  road  ;  that  the  drainage  and  sea- 
weed together  decompose  and  cause  the  nuisance. 

It  was  then  contended  on  the  part  of  the  appellants 
that  they  were  not  liable  to  remove  the.  nuisance  if 
it  existed,  inasmnch  as  the  seaweed  was  cast  into 
the  harbour  by  the  action  of  ^  the  waves,  and  that 


several  adjoining  properties  drained  into  the  har- 
bour, and  ther^ore  that  the  nuisance  was  not 
caused  by  the  act  or  default  of  the  appellants,  but  by 
some  person  or  persons  unknown. 

It  was  then  proved  on  behalf  of  the  appellants,  by 
the  evidence  of  William  Souter,  a  person  in  tiie 
employ  of  this  company  of  proprietors  of  Margate 
pier  and  harbour,  that  it  was  his  duty  to  look  after 
the  mud  and  seaweed,  to  see  that  it  was  removed 
from  the  harbour  as  quickly  as  possible ;  in  pur> 
suance  of  his  orders  he  had  caused  the  seaweed  to 
be  removed  as  complained  of  in  the  summer ;  the 
removal  was  brought  about  by  a  mud  barge  hddincp 
12  tons  and  by  carts ;  that  he  had,  for  the  purpose 
of  this  inquiry  made  a  calculation  which  he  handed 
in  to  the  Bench ;  that  there  was  a  difficulty  at  timea 
in  the  barge  getting  out  of  the  harbour  through 
the  strong  winds;,  that  the  accumulation  became 
greater  when  the  barge  was  stationary ;  that  from 
the  seaweed  78  loads  had  been  taken  out  during  the 
week  ending  the  the  18th  Sept.  inst. ;  that  the  sea- 
weed and  accumulation  on  the  16th  Sept.  had  been 
removed,  as  also  the  mud ;  that  each  coal  vessel 
had  about  four  hands  on  board ;  that  witness  did 
not  know  what  drains  came  into  the  harbour; 
there  was  one  that  he  had  noticed ;  that  witness  hmd 
been  at  the  pier  since  January  last ;  that  the  barge 
sometimes  took  out  the  accumulation  half  a  mile^ 
and  sometimes  a  quarter  of  a  mile  from  the  hec^ 
hour ;  that  farmers  send  in  for  dite  from  the  har- 
bour ;  that  there  were  wat^ -closets  on  the  pier  and 
at  the  refreshment-room.  Cross-examined  by  the 
respondent's  attorney :— That  696  tons  had  been 
removed ;  that  the  barge  took  away  the  elite  gene* 
rally ;  that  the  seaweed  could  only  be  taken  up  by  a 
fork;  after  the  large  quantity  of  seaweed  is  re- 
moved, small  quantities  of  it  remain  on  the  suiface 
oi  the  harbour ;  that  the  present  method  was  tlie 
more  effectual  way,  in  witness's  opinion,  of  ckane* 
ing  the  harbour ;  that  there  were  several  horses  em- 
ployed in  the  harbour ;  that  where  the  coal  resadi 
lay  had  been  cleaned  out»  and  that  no  aocumulationa 
were  there  now ;  that  the  coal  vessels  took  away 
ballast  from  the  harbour ;  that  during  the  summer 
seaweed  had  been  removed  as  far  as  practicable* 
It  was  further  proved  on  the  part  of  the  anpeUanta 
by  Stephen  Sackett  Chancellor,  the  derk  to  the 
Pier  Company,  that  the  drainage  from  the  lefresb- 
ment-room  had  a  cesspod  made  for  the  purpose*. 
and  did  not  drain  into  the  harbour ;  that  the  draina 
from  the  four  houses  bdoaging  to  the  pier  com* 
pany  as  regarded  the  surface  drainings  went  into 
the  harbour,  the  other  dminage  went  into  a  cesspod  ; 
that  the  properties  beyond  drained  into  the  harbour 
up  to  the  King's  Head  Hotd ;  that  the  matter  from 
the  houses  went  into  the  harbour ;  that  the  witnesa 
had  been  connected  with  the  harbour  for  fifty-three 
years,  and  had  dways  had  compldnts  of  the  har- 
bour ;  that  he  produced  minutes  of  the  directors  o£ 
the  company  instructing  the  harbour  master  ta 
keep  the  harbour  dear  of  the  seaweed ;  that  thi^ 
could  not  get  rid  of  it  by  a  drag  because  the  Nay- 
land  Bock  wodd  keep  it  in ;  that  the  barge  had 
been  employed  in  carrying  out  the  weed  done ;  thafe 
a  steam  dredge  codd  ody  be  used  about  two  hoon. 
adi^. 

We  the  sdd  justices  considered  that  the  evideaoe 
adduced  on  the  part  of  the  appellants  tended  to> 
prove  the  liability  to  remove  the  aocumulaticm ; 
that  from  the  evidence  of  the  respondents  we 
further  considered  that  the  nuisance  ccHopUined 
of  did  exist,  and  was  caused,  or  arose  and  continued 
by  tiie  act  and  def adt  of  the  appellants  in  aUowing- 
the  seaweed  and  other  substances  and  matters  ta 
remdn  and  decompose  in  the  harbour,  so  as  to  be- 
come a  nuisance,  and  that  the  means  taken  by  the 
appellants  were  not  sufficient  in  our  opimon  tot 
remedy  the  nuisance  so  existing  as  aforMaid»  and 
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npon  the  grounds  aforesaid  we  ordered  the  appel- 
lants to  ahate  the  nuisance  forthwith,  and  prohibited 
a  recurrence  of  the  like  nuisance,  and  to  pay  the 
respondents  the  costs  incurred  in  obtaining  the  order. 
The  questions  of  law  arising  on  the  above 
statement  of  the  court  are :  1st.  Whether,  on  the 
grounds  hereinbefore  stated,  we  had  jurisdiction  to 
h^  the  complaint?  2nd.  Whether,  from  the 
evidence  produced  before  us,  we  were  right  in 
making  an  order  upon  the  appellants  as  aforesaid  ? 
If  the  court  should  be  of  opinion  that  the  said  order 
was  legally  and  properly  made,  and  the  appellants 
liable  as  aforesaid,  then  the  said  order  is  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwise,  then 
the  said  complaint  is  to  be  dismissed. 

Given  under  our  hands  this  16th  day  of  Nor.  1868, 
a|  Margate  aforesaid,  in  the  borough  aforesaid. 

G.  Wilson  Sicklbmors. 

Thoscas  Blackburn. 

G.  £.  Hannah. 

Richard  Jbnkins. 

By  sect.  12  of  the  18  &  19  Vict  c.  121  (The 
Nuisances  Removal  Act  for  England  1855)  it  is 
enacted  that 

In  any  csm  where  a  nidmnoe  is  so  aooertained  by  the 
local  authority  to  exist,  or  where  the  nuiaanoe  in  their 
opinion  did  exist  at  the  time  when  the  notice  was  given, 
and  although  the  same  may  have  been  ainoe  removed  or 
diaoontinaed,  is  in  their  opinion  likely  to  recur,  or  to  be 
repeated  on  the  same  premisee,  or  any  part  theoreof,  ttiey 
•hall  cause  complaint  thereof  to  be  made  before  a  Justice 
of  the  peace,  ana  such  Justioe  shall  thereupon  issue  a  sum« 
mons  requiring  the  person  by  whose  act,  default,  pennis- 
don,  or  sufferance  the  nuisance  arises  or  continues,  or  if 
such  person  cannot  be  foimd  or  ascertained,  the  owner  or 
ooonpier  of  the  premises  on  which  the  nuisance  arises,  to 
appear  before  any  two  Justices  in  petty  sessions  assembled 
at  their  usual  place  of  meetiuff,  who  shall  proceed  to  inquire 
into  the  said  complaint ;  and  if  it  be  proved  to  their  satis- 
fibction  that  the  nuisance  exists,  or  aid  eodst  at  the  ttane 
wben  the  notice  was  given,  or  if  removed  or  discontinued 
■inoe  the  notice  was  given,  that  it  is  likely  to  recur  or  to  be 
repeated,  the  justices  shall  make  an  order  in  writing  under 
their  hands  and  sekis  on  such  person,  owner,  or  occupier  for 
the  abatement  or  discontinuance  and  prohibition  of  the 
nuisimce  as  hereinafter  mentioned,  and  shall  also  make  an 
order  for  the  payment  of  all  costs  mcurred  up  to  the  time 
of  hearing  or  making  the  order  for  abatement  or  disoontinu* 
ance  or  prohibition  of  the  nuisance. 

The  following  were  the  appellants'  points :  1.  That 
the  justices  had  no  jurisdiction  to  hear  or  deter- 
mine the  said  complaint,  the  harbour  of  Margate 
not  being  within  the  district  of  the  Margate  Local 
Board  of  Health,  or  under  their  control.  2.  That 
the  grounds  stated  by  the  said  justices  for  their 
having  held  that  they  had  jurisdiction  are  erroneous 
in  point  of  law.  8.  That  upon  the  evidence  pro- 
duced before  them  the  said  justices  were  not  right 
in  making  the  said  order  upon  the  appellants.  4. 
That  the  said  nuisance  complained  of  was  not 
caused  by  the  act  or  default  of  the  appellants.  5. 
That  the  nuisance  proved  before  the  said  justices 
was  not  the  nuisance  set  forth  in  the  said  com- 
plaint, nor  was  it  caused  by  the  act  or  default  of 
the  appellants.  6.  That  the  appellants  were  not 
liable  for  the  existence  or  removal  of  the  said  nui- 
sance because  the  seaweed  was  cast  into  the  har- 
bour by  the  action  of  the  waves,  and  then  only,  if 
at  all,  became  a  nuisance  or  injurious  to  healti^  by 
the  effect  upon  it  of  the  drainage  into  the  harbour, 
or  of  animal  matter  deposited  in  the  harbour  over 
which  the  appellants  had  no  control.  7.  That  the 
said  accumulation  or  deposit  of  seaweed  was  not  of 
itself  a  nuisance  or  injurious  to  health  within  the 
meaning  of  the  Nuisances  Removal  Act  for  England 
1855.  8.  That  the  said  accumulation  or  deposit  of 
seaweed  was  at  most  only  an  ingredient  of  the 
alleged  nuisance,  and  that  the  means  taken  by  the 
appellants  for  its  removal  were  reasonably  sufficient. 

The  following  were  the  respondents'  points.  1. 
That  bv  the  Public  Health  Supplemental  Act  1851 
(No.  2)  (U  &  15  Vict.  c.  98),  the  PubUc  Health  Act 
1848,  except  sect.  50,  was  applied  to  the  parish  of 
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St.  John  the  Baptist,  Margate,  and  such  parish  was 
constituted  a  district  for  the  purposes  of  the  Public 
Health  Act  1848,  and  the  rating  area  of  the  said 
district  was  defined  in  schedule  B.  of  the  Act. 
2.  That  on  the  17th  Sept.  1851,  the  first  election  of 
the  local  board  of  health  for  the  district  of  Margate 
duly  took  place.  8.  That  by  the  provisional  order 
confirmed  by  the  said  Act  the  then  existing  jetty 
and  pier,  and  all  future  jetties  and  piers,  and  the 
harbour  and  beach  of  Margate,  were  made  subject 
in  all  respects  to  the  provisions  of  the  Public  Health 
Act,  and  any  Act  amending  the  same.  4.  That  by 
Royal  Charter  bearing  date  the  29th  July  1857,  the 
rating  area  of  the  said  district  as  defined  in  sche- 
dule B.  was  incorporated  as  the  borough  of  Margate. 
5.  That  by  the  Local  Government  Supplemental 
Act  1867  (No.  4)  (80  &  81  Vict.  67),  so  much  of 
sect  1  of  the  said  provisional  order  as  related  to 
any  part  of  the  parish  of  St.  John  the  Baptist  not 
included  within  the  boundaries  set  forth  in  the  said 
schedule  B.,  and  so  much  of  section  2  of  the  same 
order  as  authorised  the  extension  of  the  said  rating 
area,  and  so  much  of  the  Public  Health  Supple- 
mental Act  1851  (No.  2),  as  confirmed  such  portions 
of  the  said  provisional  order,  was  repealed,  but  the 
said  Act  made  binding,  and  of  like  force  and  effect, 
all  other  provisions  of  the  said  provisional  order  as 
if  the  same  had  then  been  expressly  enacted,  and  by 
the  same  Act  the  town  counol  of  the  said  borough 
were  created  the  local  board  of  health  for  the  dis- 
trict of  Margate.  6.  That  by  the  Nuisances  Re- 
moval Act  1860  (28  &  24  Vict.  c.  77),  the  said  local 
board  of  health  was  appointed  the  local  authority 
for  executing  the  Nuisances  Removal  Act  1855 
(18  &  19  Vict.  c.  125),  in  the  district  of  Biargate.  7. 
That  the  nuisance  complained  of  was  a  nuisance 
continuing  by  tiie  act,  default,  permission,  or  suffer 
ance  of  the  appellants  within  the  terms  of  the  12th 
section  of  the  18  &  19  Vict.  c.  121. 

J.  Broume  Q.  C.  (Frands  with  him)  for  the  appel- 
lants.— As  regards  the  objection  to  the  jurisdiction 
of  the  justices,  that  objection  must  be  abandoned 
upon  consideration,  and  the  question  will  turn 
entirely  upon  the  application  to  this  case  of  sect. 
12  of  the  18  &  19  Vict  c  121,  and  I  contend 
that  admitting  that  the  nuisance  is  caused  by  the 
accumulation  of  seaweed  in  the  harbour,  it  is  not 
caused  by  any  act,  default,  permission,  or  suffer- 
ance of  tile  appellants,  the  seaweed  being  brought 
into  the  harboux  by  the  action  of  the  waves. 
[Hates,  J.— Suppose  a  dead  horse  were  thrown 
by  the  sea  on  the  land,  would  it  not  be  the  duty 
of  the  occupier  to  get  rid  of  it?]  We  might  sup- 
pose a  large  whale  to  be  thrown  upon  a  small  plot 
of  ground  of  a  poor  man ;  it  is  doubtful  if  it  would 
be  his  duty  to  remove  it.  [Lush,  J.— In  Reg,  v. 
Stewart,  12  Ad.  &  Ell.  778,  it  was  held  that  every 
householder  in  whose  house  a  dead  body  lies  is 
bound  by  the  common  law  to  inter  the  body 
decently,  and  that  upon  this  principle,  where  a 
body  lies  in  the  house  of  a  parish  or  union,  the 
parish  or  union  must  provide  for  the  interment.  In 
that  case,  in  giving  judgment.  Lord  Den- 
man,  C.  J.  says,  "It  should  seem  that  the 
individual  under  whose  roof  a  poor  person  dies 
is  bound  to  carry  the  body  decently  covered  to 
the  place  of  burial;  he  cannot  therefore  cast  him 
out  so  as  to  expose  the  body  to  violation,  or  to  offend 
the  feeling,  or  endanger  the. health  of  the  living." 
Does  not  Sue  same  principle  apply  in  this  case? J  This 
is  a  different  case.  There  the  party  died  in  a  dwell- 
ing house,  here  the  nuisance  is  brought  to  us.  It 
comes  altogether  against  our  will.  We  have  done 
as  much  as  it  was  reasonable  for  us  to  do.  The 
nuisance  has  existed  not  by  our  default.  The  sea- 
weed has  accumulated  in  the  harbour  by  no  default 
of  ours.     If  we  had  brought  it  into  the  harbour  it 
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woM  have  been  our  duty  to  have  lemoYed  it.  The 
of  the  Bection  is  evidently  pointed  to  some 
done  by  the  party  whereby  the  nuisance  exists. 
facts  of  the  case  also  show  that  the  nuisance  is 
least  in  part  occasioned  by  the  drains  of  premises 
certain  animal  matter  over  which  we  have  no 
MDtroL  [LuBH,  J. — ^Then  would  you  say  that  it  is 
ll»  duty  of  no  one  to  remove  this  nuisance?]  No. 
Tbe  case  of  Brown  v.  RusseH  L.  Bep.  8  Q.  ^.  251 ; 
18  L.  T.  Bep.  N.  S.  19,  would  seem  to  be  in  point. 
Tbe  language  of  the  section  is  evidently  directed 
Munst  the  party  who  has  created  the  nuisance. 
Ae  real  question  is,  has  the  nuisance  existed  by 
Iht  fault  A  the  appellants  ?  Were  they  imder  any 
aftfigation  to  remove  it?  It  was  created  by  the 
action  of  the  sea,  with  which  the  appellants  had 
xolbing  whatever  to  do,  and  which  they  had  no 
rer  to  controL 


Mamsttfj  Q.  C.  (^Mkhad  with  him),  for  the 
snpondents. — It  is  submitted  that  there  was  abun- 
#Bit  evidence  upon  which  the  justices  were  war- 
SKited  in  making  the  order.  The  appellants  make 
s  barbour  with  piers,  and  thus  the  accumulation 
•ccnrs.  [Lush,  J.->It  is  not  so  stated  in  the 
cne,  and  I  cannot  assume  that  there  would  not 
fte  the  same  accumulation  if  the  piers  were  not 
there.]  The  harbour  being  under  their  manage- 
ment it  was  their  duty  to  remove  nuisances. 
ilHhough  it  is  attempted  to  be  shown  that  other 
•anses  add  to  the  nuisance,  it  is  clear  that  it  is 
Hie  seaweed  which  is  the  reid  cause.  [Lush,  J. 
— ^I  certainly  should,  from  the  evidence,  take  it 
'Ibat  the  seaweed  is  the  main  cause  of  the  nuisance.] 
Being  really  the  owners  and  occupiers  of  the  har- 
loar,  it  is  the  appellants'  duty  to  remove  the 
vusance. 

Iatsh,  J.  (a)— I  have  no  doubt,  whatever,  that  it 
is  the  duty  of  the  appellants  to  prevent  the  accumu- 
iBlioD  of  seaweed  so  that  it  shall  not  become  a 
MJsiince,  and  that,  whether  produced  by  natural  or 
artiflcial  causes,  they  are  bound  to  remove  idl 
— tticr  in  the  harbour  which  is  a  nuisance,  or 
Iqmious  to  health. 

Hatxs,  J.  concurred. 

Order  affirmecL 

Attorneys  for  the  appellants,  Sanhey^  Son,  and 
JSafy  Margate. 


Wednesday,  April  21, 1869. 

QoLDiHO  (app.)  V.  Stookino  (reip.) 

MSsfiway — Cktttle  strayina  on  highway — -^/^^  ofpaS' 
image  on  sides  of  )ughwc^^27  j*  28  Vict.  c.  101, 
&25. 


26  of  27  i'  28  VicL  c  101  provides  that  "ifai^ 
isne,  mare,  gelding,  bull,  ox,  ffc^  is  at  any  time  found 
sin^fing  on  or  lying  about  any  highway,  or  across  any 
part  thereof,  or  by  the  sides  thereof,  Scc,^  the  owner 
alhaU  be  UMe  to  a  penal^ ;  "  provided  that  nothing  in 
Uss  Act  shall  be  aeemea  to  take  oirotf  any  right  of 
peutwrage  which  nwof  exist  on  the  siaes  of  any  high- 


Where  a  right  of  pasturing  cattle  on  the  sides  of  the 
Mgkway  exists,  ike  owner  becomes  liable  to  thepenalty 
mentioned  in  the  above  section  if  the  ke>qper  under 
whose  charge  the  cattle  are,  allows  them  to  stray  from 
tie  sides  on  to  the  highway. 

Case  stated  by  justices,  under  20  &  2t  Vict 

This  is  a  case  stated  by  us  the  undersigned,  six 
at  Her  Majesty's  justices  of  tiie  peace  in  and  for 

fa)  Cockbani,  C.  J.,  and  Menor,  J.,  wero  sitting  in  the 
"---^lor  Grown  Owes  Beterved,  whOst  this  esse  was  being 


the  Isle  of  Ely,  under  the  statute  20  &  21  Vict, 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the 
coort  on  questions  of  law,  which  arose  before  ua  as 
hereinafter  stated. 

At  a  petty  sessions  holden  at  Wisbech  St.  Peter, 
in  and  for  the  hundred  of  Wisbech,  in  the  said  Isle 
of  Ely,  on  the  4th  July  1868,  an  information  pre- 
ferred by  Thomas  Stocking,  one  of  the  superin- 
tendents of  police  of  the  said  Isle  of  Ely  (here- 
inafter called  the  respondent),  against  William 
Golding  (hereinafter  called  the  appellant),  under 
sect.  25  of  the  Highway  Act  1864  (27  &  28  YUsL 
c  101),  charging  for  that  he  the  said  William 
(Elding,  on  the  15th  June  1868,  at  the  parish, 
of  Elen,  in  the  said  isle,  was  owner  of  twenty-five 
bullodcs,  and  the  said  bullocks  were  then  and  there 
found  str^jring  in  a  certain  highway  there  stated, 
not  being  in  such  part  of  the  highway  as  passed 
over  any  common  or  waste  or  unindosed  ground, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  was  heard  and  determined,  the 
said  parties  respectively  being  then  present,  and 
upon  such  hearing  the  appellant  was  duly  con- 
victed before  us  of  the  said  offence,  and  we  did 
thereupon  order  him  to  forfeit  and  pay  the  som 
of  2s.  Qd.,  and  IL  Is.  6d.  for  the  costs  attending 
such  conviction. 

And  whereas  the  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  thej  said  statute^ 
20  &  21  Vict.  c.  43,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts  and. 
grounds  of  such  our  determination  as  aforesaid,  for 
the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application,  and  the  xvovisions 
of  the  said  statute,  do  hereby  state  and  sign  the 
following  case : — 

Upon  the  hearing  of  the  said  information,  it  was 
pro^^  on  the  part  of  the  respondent,  and  found  by 
us  as  a  fact,  that  twenty-five  bullocks  belonging  to 
the  appellant  were  on  the  said  15th  June  186B 
straying  on  the  public  highway  in  the  said  parish  of 
Elen,  in  the  said  Isle  of  Ely,  and  by  the  aides 
thereof,  nine  of  such  bullocks  being  upon  the 
central  or  gravelled  part  of  the  said  highway,  and 
the  remainder  of  them  on  the  sides  thereof,  and  that 
none  of  the  said  bullocks  were  under  the  control  of 
a  keeper  at  the  time  they  were  so  found  straying 
upon  the  said  highway  and  the  sides  thereof  as 
aforesaid,  and  that  the  said  respondent,  who  was 
driving  along  the  said.highway  at  the  time,  in  order 
to  avoid  driving  against  one  of  the  said  bullocks^ 
which  at  the  time  was  standing  across  the  centre 
of  the  said  highway,  had  to  pull  his  horse  on  one 
side  of  the  said  highway,  to  pass  along  the  said 
highway. 

It  was  contended  on  the  part  of  the  appellant 
that  as  he  was  the  occi4>ier  of  the  farm  and  land  on 
both  sides  of  and  adjoining  the  said  highway 
where  his  said  twenty-five  bullocks  were  at  the 
time  found  by  the  said  respondent  as  aforesaid,  he 
the  appellant  had  a  right,  which  he  and  previous 
occupiers  of  the  same  farm  and  land  for  fifty  years 
last  past  had  exercised,  to  the  pasturage  which 
existed  on  the  sides  of  such  highway,  and  that  he 
was  in  the  lawful  exercise  of  such  right  at  the  time 
his  said  bullocks  were  so  found,  and  the  provisions 
of  the  said  Highway  Act  1864  did  not  extend  to 
take  away  any  such  right  of  pasturage,  the  same 
being  reserved  by  the  proviso  at  the  end  of  the  26th 
section  of  the  sidd  Act. 

It  was  further  contended  on  the  part  of  the  u^pel- 
lant  that  at  the  time  his  said  bullocks  were  toond 
by  the  respondent  on  the  said  highway,  they  wero 
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under  the  oontrol  of  a  keeper,  who  had  been  sent 
by  him  with  the  said  bullocks  in  order  that  thej 
might  depasture  on  the  sides  of  the  said  highwaj, 
and  that  they  could  not  therefore  be  said  to  hare 
been  found  straying  on  the  said  highway  within  the 
meaning  of  the  25Ui  section  of  the  said  Highway 
Act  1864. 

We,  however,  finding  as  a  fact  upon  the  evidence 
<m  oath  before  us,  that  nine  of  the  said  bullocks 
were  seen  by  the  respondent  and  another  person 
straying  upon  the  central  or  gravelled  part  of  the 
said  highway  as  the  respondent  was  driving  towards 
ihem  along  the  said  highway  for  from  five  to  ten 
minutes  immediately  previous  to  the  time  the 
respondent  reached  the  spot  where  the  said  bullocks 
were,  and  that  the  respondent  had  to  pull  on  one 
aide  of  the  said  highway  to  avoid  running  against 
one  ot  the  said  bidlocks,  were  of  opinion  that  the 
appellant  was  not  at  the  time,  as  to  those  of  the 
said  bullocks  which  were  then  upon  the  central  or 
gravelled  part  of  the  said  highway,  legally  exercis- 
ing the  right  which  he  had  of  the  pasturage  which 
existed  on  the  sides  of  the  said  highway. 

And  we  were  also  of  opinion  and  found  as  a  fact 
that  the  boy  in  the  employ  of  the  appellant,  under 
whose  control  the  biQlocks  at  the  time  were  said  to 
be,  could  not,  from  the  position  in  which  he  on  his 
oath  before  us  said  he  was  at  the  tmie  the  said  bullocks 
were  on  the  said  highway,  have  the  control  of  the  said 
bullocks,  the  boy  having  deposed  before  us,  and  we 
having  found  as  a  fact,  that  he  was  at  such  time 
in  the  appellant's  field,  divided  from  the  said  high- 
way by  a  ditch,  and  forty  yards  off  the  nearest  of 
the  said  twenty-five  bullocks,  where  he  deposed  that 
he  had  gone  to  drive  some  of  the  bullocks  out  of  the 
itches  to  prevent  their  getting  into  his  master's 
wheat,  and  that  he  kept  that  distance  from  them  in 
order  that  they  might  feed  without  his  disturbing 
them. 

And  we  being  also  of  opinion  upon  all  tho  evi- 
-dence  given  on  oath  before  us  that  although  the 
appellant  was  the  occupier  of  the  farm  and  lands 
on  both  sides  of  the  said  highway,  and  that  his  boy 
or  keeper  was  in  the  field  on  the  other  or  contrary 
aide  of  the  ditch  dividing  the  said  highway  from 
such  field  for  the  purposes  stated  by  him,  and  at  a 
distance  not  less  &an  forty  yards  from  the  nearest 
of  such  bullocks,  the  facts  proved  before  us  brought 
the  case  within  the  operation  of  the  25th  section  of 
the  said  Highway  Act  1864,  and  that  the  proviso 
in  the  said  section  did  not  extend  to  exempt  the 
appellant  from  the  penalty  created  thereby,  we 
therefore  gave  our  determination  against  the  appel- 
lant in  manner  before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  therefore  is. 

Whether,  under  the  circumstances  aforesaid,  the 
bullocks  or  any  one  of  them  were  or  was  strajdng 
on  the  said  highway  within  the  meaning  of  the 
25th  section  of  the  said  Highway  Act  1864. 

If  the  court  should  be  of  opinion  that  the  said 
bullocks  or  any  one  of  them  were  or  was  so  straying 
on  the  said  highwav  as  aforesaid,  then  the  said 
conviction  is  to  stand,  but  if  the  court  should  be  of 
the  contrary  opinion  then  the  said  information  to 
be  dismissed. 

Given  under  our  hands  this  25th  day  of  July  in 
the  year  1868,  at  Wisbech  St.  Peter  aforesaid,  in 
the  Isle  of  Ely  aforesaid.         W.  Moorb, 

W.  G.  TOWSLBT, 

John  Bsowir, 
Chas.  Metcalfe, 
Hugh  Pioot, 
Henbt  W.  Ward. 
Sect.  25  of  the  Highways  Act  Amendment  Act 
1864  (27  ft  28  Vict  c  101)  enacts  that 

The  74th  seotion  of  the  Highwsj  Act  1835  shall  be  re- 
pealed, and  ixistead  thereof  be  it  eaacted,  if  aoj  hone. 


thereof,  or  "bj  the  sideci  thereof  ^xoept  on  such  parts  oTaiiT 
highway  as  pass  orar  any  oommon  or  waste  or  nnindosaa 
ground),  the  owiier  or  owners  thereof  shall,  for  ereiy 
animal  so  found  stvBjing  or  lying,  be  liable  to  a  penally  not 
ezceedinsr  Ato  shillings,  to  be  zeooyered  in  a  sommaxy 
manner,  together  with  tne  reasonable  ezpensel  of  remoTlng 
such  azumal  from  the  highway  where  it  is  found  to  tha 
fields  or  stable  of  the  owner  or  owners,  or  to  the  oommon 
pound,  if  any,  of  the  parish  where  the  same  shaQ  be  found, 
or  to  such  other  place  as  may  haye  been  proyided  for  the 
purpose:  proyided  always,  that  no  owner  of  taxw  such 
animal  sliall  in  any  ease  jiay  more  than  the  sumof  thirfaf 
shillings,  to  be  reooyered  as  aforesaid,  oyer  and  aboye  wntSi 
reasonable  expenses  as  aforesaid,  induding  the  usual  fees 
and  charges  of  the  authoziaed  keeper  of  tne  pound ;  pio- 
yided  also,  that  nothing  hi  this  Act  shall  be  deemed  to  taloe 
away  any  right  of  pastnxage  whidi  may  exist  on  the  sides 
of  any  mghway." 

Metcalfey  for  the  appellant,  contended  that  under 
the  circumstances  of  the  case  the  cattle  could  not 
be  said  to  be  straying  on  the  highway  within  the 
meaning  of  the  Act  of  Parliament.    If  the  convic- 
tion is  right  the  cattle  which  were  pasturing  on  the 
sides  of  the  road  were  also  within  the  words  of  the 
Act,  which  mention  "  the  sides  '*  of  the  highway  as 
well  as  the  highway  itself;  and  if  so,  the  appel- 
lant's right  of  pasturing  his  cattle  along  the  sides  is 
taken  away,  notwithstanding  the  proyiso  of  the  end 
of  the  2oth  section   of   the  Highway  Act    1864; 
[Lush,  J. — Do  you  contend  that  the  cattle  of  any 
person  entitled  to  the  pasturage  of  the  sides  cannot 
come  within  that  section?]    No;  but   a   person 
entitled  to  the  pasturage  of  the  sides  is  entitled  to 
send  his  cattle  to  graze  there  un^er  the  chaige  of 
some  one.    [Lush,  J. — And  if  that  person  neglects 
his  duty,  and  allows  them  to  stray  on  the  highway, 
must  not  the  owner  be  held  liable?]      The  case 
finds  that  the  boy  who  was  in  charge  of  the  cattle 
when  the  respondent  met  them  had  o^y  gone  into  the 
appellant's  field  to  drive  some  of  the  bullocks  out  of 
the  ditches  in  order  to  prevent  their  getting  into  his 
master's  wheat.    [Lush,  J. — It  is  also  proved  that 
he  kept  forty  yards  away  from  the  nearest  of  the 
cattle,  in  order  that  they  might  feed  without  hia 
disturbing  them.]    In  Lawrence  v.  King,  L.  Bep. 
8  Q.  B.  345 ;   8  L.  T.  Bep.  N.  S.  356,  in  which 
the  appellant  was  held  rightly  convicted,  though 
his   cattle  were  under   the   charge  of  a  keeper, 
the  cattle   were  found  lying  down  on  the  high- 
way, and  the  keeper  ha!d  dso  been   lying  down 
part  of  the  tim&     Morris  v.  Jeffnes,  L.  Bep.  I 
Q.  B.  261,  also  referred  to.     The  owner  of  the 
cattle  in  the  present  case  was  the  occupier  of  the 
land  on  both  sides  of  and  adjoining  tiie  highway, 
and  he  and  previous  owners  had  exercised  the  right 
of  pasturing  their  cattle  on  the  sides  of  the  high- 
way for  fifty  years.    The  dedication  of  the  high- 
way to  the  public  must  be  taken  to  be  mada  subject 
to  the  exercise  of  this  right.    In  Fisher  v.  Prowsey 
and  Cocper  v.  Walker,  2  B.  &  S.  770,  it  was  held, 
that  where  an  erection  or  excavation  esists  upon 
land,  and  the  land  on  which  it  exists,  or  to  whida  it 
is   contiguous,   is   dedicated    to   the   public  as  a 
highway,  the   dedication   must   be   taken  to  be 
made  to  the  public  and  accepted  by  them  sub- 
ject to  the  Inconvenience  or   risk  arising  from 
the  existing  state  of  things.    Blackburn,  J.  says, 
p.  780,  "  It  is,  of  course  not  obligatonr  on  the  owner 
of  land  to  dedicate  the  use  of  it  as  a  highway  to  the 
public.    It  is  equally  clear  that  it  is  not  compulsory 
on  the  public  to  accept  the  use  of  a  way  when 
offered  to  them.    If  the  use  of  the  soil  as  a  way  la 
offered  by  the  owner  to  the  public  under  given  con- 
ditions, and  subject  to  certain  reservations,  and  the 
public  accept  Uie  use  under  such  circumstances, 
there  can  be  no  injustice  in  holding  them  to  the 
terms  on  which  the  ben^t  was  conferred.    On  the 
other  hand,  great  injustice  and  hardship  would  arise 
if,  when  a  public  right  of  way  has  been  acquired 
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under  a  giYen  state  of  circumstances,  the  owner  of 
the  soil  should  be  held  bound  to  alter  that  state  of 
circumstances  to  his  own  disadvantage  and  loss,  and 
to  make  further  concession  to  the  public  altogether 
bejond  the  scope  of  his  original  intention."  This 
reasoning  applies  to  the  circumstances  of  the  present 
case.  [CocKBUBN,  C.  J. — A  stranger's  cattle  might 
be  found  strajing  on  the  sides  of  the  highway, 
though  that  could  not  be  said  of  the  cattle  of  a 
person  haring  a  right  of  pasturing  there,  as  the 
appellant  has,  but  the  cattle  of  the  appellant  mar 
be  found  straying  on  the  highway  itself,  though 
not  on  the  sides,  and  that  is  found  to  be  the 
case  here.  If  his  cattle  had  been  pasturing  on 
the  sides  under  competent  charge,  and  through  some 
accident,  they  escaped  for  a  short  time  from  under 
the  charge  of  their  keeper,  and  got  on  to  the  high- 
way, that  would  not  be  a  case  for  conyiction  by  the 
magistrates ;  but  if  the  cattle  are  found  straying 
on  the  highway  for  any  length  of  time,  the  case 
would  be  different.  The  question  is  one  of  fact 
for  the  magistrates  to  determine.  It  would  be  hard 
not  to  allow  the  proprietors  of  these  roads  to 
depasture  their  cattle  on  the  sides ;  but  they  must 
place  them  under  sufficient  charge  to  prevent  their 
straying.]  It  is  submitted  that  the  proviso  at  the 
end  of  sect.  25  overrides  the  whole  section.  [Lush, 
J.-*The  proviso  only  makes  the  owner  of  the  cattle 
not  liable,  if  they  are  found  lying  on  the  sides  of  the 
road.] 

(TMaUey,  Q.  C,  for  the  respondent,  was  not  called 
upon. 

CocKBUBN,  G.  J.— The  justices  might  very  well 
have  found  tlie  other  way  on  the  facts  of  tins  case, 
but  we  cannot  say  they  were  wrong. 

Lush  and  Hanven,  J  J.  concurred. 

Judgment  for  the  respondent. 


Reo.  v.  The  Gheat  Westebn  Railway  Company. 

Poor-rate — Valuation  list — Appeal^Notice  to  assesS' 
ment  committee  —  Union  Astesmnent  Committee 
Amendtnent  Act  1864  (27  j-  28  Viet,  c  39)  «.  1. 

Before  an  appeal  to  quarter  seenom  against  a  rate  made 
in  conformity  with  the  valuation  hst  approved  by  the 
assessment  committee,  the  appeUant  must  in  aU  cases 
(hv  sect.  I  of  27  i^  28  Vict,  c,  39)  give  notice  of 
o^ection  to  the  assessment  committee,  and  fail  to  obtain 
from  it  such  relief  as  he  deems  just. 

This  is  equally  necessary  in  case  of  every  separate  rate, 
though  made  according  to  the  same  valuation  list. 

A  railway  company  objected  before  the  assessment  com- 
mittee against  a  rate  made  on  the  loth  May  1867,  in 
conformity  with  the  valuation  Hst ;  and  having  failed 
to  obtain  reliej,  appealed  to  the  quarter  sessions,  who 
stated  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bendi.  Another  rate  being  made  on  the  19/A  Oct, 
1867,  in  conformity  with  the  same  valuation  list,  the 
railway  company,  without  again  applying  to  the  assess- 
ment  committee,  gave  notice  of  appeal  to  the  quarter 
sessions^  and  applied  to  t/ie  quarter  sessions  to  enter 
and  respite  the  appeal  on  the  ground  that  the  case 
granted  on  the  first  appeal  had  not  been  disposed  of, 
and  that  the  same  question  was  involved.  The  quarter 
sessions  having  refused  the  <xppUcation  on  the  ground 
that  the  railway  company  should  again  have  gone 
before  the  assessment  committee  and  have  failed  to 
obtain  relief  from  them,  the  court,  on  a  case  stated 

Held  that  the  quarter  sessions  were  right  in  so  refusing. 

In  this  case  an  application  had  been  made  to  the 
Court  of  Quarter  Sessions  for  the  County  of  Gla- 
morgan, lield  on  the  31st.  Dec.  1867,  to  enter  and 
respite  an  appeal  against  a  rate  made  by  the  respon- 


dents, the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  St.  Mary's,  in  the  town  of  Caitiff, 
for  the  relief  of  the  poor  in  that  parish  on  the 
19th  Oct  1867,  to  which  rate  the  appellants  were 
rated  on  a  wharf  in  their  occupation  in  the  said 
parish. 

The  application  was  refused,  subject  to  the  fol- 
lowing case  for  the  opinion  of  this  court : 

The  Assessment  (>>mmittee  of  the  Cardiff  Union 
on  tbe  24th  April  1865,  duly  approved  a  valuatioa 
list  for  the  parish  of  St.  Maxy's,  Cardiff,  in  whidi 
list  the  appellants  were  assessed  for  the  wharf  in 
their  occupation  as  follows:  East  Bute  Wharf, 
648ft.,  rateable  value,  1421/. 

The  respondents  on  the  I5th  May  1867,  made  • 
rate  for  the  relief  of  the  poor  of  the  said  parish,  and 
assessed  the  appellants  on  the  said  wharf  acoording- 
to  the  said  valuation  list. 

The  appellants,  on  the  making  of  the  said  rate, 
having  previously  given  the  proper  notices,  objected 
before  the  assessment  committee,  who  declined  to 
alter  the  amount  the  appellants  were  assessed  at  or 
in  respect  of  the  said  wharf. 

The  appellants  then  appealed  against  the  said  rate 
to  the  court  of  quarter  sessions  for  the  county  of 
Glamorgan,  held  on  the  11th  Oct.  1867. 

The  only  question  then  being,  whether  the  appel- 
lants were  liable  to  be  rated  in  respect  of  wharfage 
rates  or  dues,  the  rate  was  conflrmed  subject  to  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bench 
as  to  the  appellant's  liability  to  be  so  rated. 

The  respondents  having  made  another  rate  on  the 
19th  Oct.  1867,  the  appellants  having  previously 
given  twenty-one  days' notice  of  intention  to  appeal 
to  quarter  sessions  to  the  overseers  and  church- 
wardens of  the  parish  of  St.  Mary,  and  to  the  Assess* 
ment  Committee  of  the  Cardiff  Union,  made  api^ca- 
tion  to  enter  and  respite  an  appeal  against  tiie  second 
rate,  on  the  ground  that  the  case  granted  on  the  first 
appeid  was  not  yet  disposed  of,  and  that  the  same 
question  was  at  issue. 

It  was  objected  on  the  part  of  the  respondents:, 
and  admitted  by  the  appellants,  that  the  appellants, 
after  the  making  of  the  said  rate  of  the  19th  Oct. 
1867,  had  not  (so  far  as  the  rate  appeided  against 
was  concerned),  gone  before  or  failed  to  obtain 
relief  from  the  assessment  committee  of  the  union 
within  which  the  said  parish  of  St.  Mary  is  situate, 
and  it  was  contended  that  a  notice  of  objection 
should  be  given  to  the  assessment  committee 
against  a  valuation  list  as  a  condition  precedent  to 
an  appeal  against  such  last-mentioned  rate  to 
quarter  sessions. 

The  appellants  contended  that  the  rate  having 
been  made  on  a  valuation  list  in  which  the  figures 
were  the  same  so  far  as  they  were  concerned,  and 
which  they  had  objected  to  before  the  assessment 
committee  prior  to  appealing  against  a  former  rate, 
it  was  -unnecessary  that  they  should  again  give 
notice  of  objection  to  the  valuation  list  and  appear 
before  the  assessment  committee. 

If  the  court  shall  be  of  opinion  that  the  court  of 
quarter  sessions  should  have  granted  the  applica- 
tion, the  appeal  against  the  rate  made  on  the  19th 
Oct.  1867  is  to  be  entered  and  respited  as  asked  for. 

B.  O.  Jones,  Chairman. 

The  following  was  the  notice  given  as  to  the 
present  rate : 

County  ofQlamorgan  to  vnt :— To  the  AaMmnant  Committee 
of  the  Cardiff  Union,  and  to  W.  P.  Stephenson,  Esq.,  their 
clerk,  and  the  churchwardens  and  overseeis  of  the  pariah 
of  St.  Mary,  Cardiff,  in  the  said  union. 

Whexeas  the  Oreat  Western  Railway  Companj  axe  rated 
as  oocupiers  of  certain  lands,  tenements*  and  hereditaments, 
in  the  said  parish  of  St.  Maiy,  Cardiff,  in  a  certain  rate  or 
assessment,  intituled  or  purporting  to  be  "  an  aaeessment 
for  the  relief  of  the  poor  of  the  pansh  of  St.  Kaxj,  Cardiff, 
in  the  county  of  Gliunozgan,  and  for  other  jMirpoaes  chaxge* 
able  thereon  according  to  law,  made  the  mh  Oct.  1867,  at 
the  rate  of  2s.  in  the  pound. 
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And  whereas  the  said  Great  Western  BaOway  Cksmpaay 
have  given  to  the  assessment  committee  of  the  said  nnion 
notioe  of  objection  against  the  Talaation  list  on  which  the 
•aid  rate  has  been  made,  and  have  failed  to  obtain  such 
T^ef  in  the  matter  of  assessment  as  they  deem  just. 

Take  notice  that  the  said  Qreat  Western  Bailway  Com- 
rany  do  Intend  at  the  next  qnarter  sessions  of  the  peace,  to 
2>e  holden  in  and  for  the  oonnty  of  Qlamor|;au,  at  (Sirdiff,  in 
the  said  county,  to  appml  against  the  said  nite  or  assess- 
ment, and  to  bring  sucn  appeal  on  for  heaxins^  at  the  said 
qnarter  sessions  so  enauinr ,  and  that  the  particular  caases 
and  mnnds  of  such  appeal  are, 

L  That  the  said  Qreat  Western  Bailway  Company  ate  in 
the  said  rate  or  assessment  overrated  in  respect  of  the  net 
■annual  value  of  the  lands,  tenements,  and  hereditaments  of 
which  the  said  company  are  in  the  said  rate  or  assessment 
<lescribed  as  occupiers. 

And  take  notice  that  at  the  hearing  of  the  said  appeal,  the 
said  Qreat  Western  Bailway  Company  intend  to  avail  them- 
selves of  all  or  some  one  or  more  of  the  aforesaid  causes 
-and  grounds  in  support  of  the  said  appeaL 

And  take  notioe  that  you  are  hereby  required  to  produce 
at  the  hearing  of  the  said  appeal  the  said  rate  or  assess- 
ment, and  all  other  rates  and  assessments  made  subse- 
quently to  the  Ist  Jan.  1864,  and  all  valuation  lists,  supple- 
mental valuation  lists,  or  other  documents  on  which  such 
rates  or  assessment  respectively  were  made,  and  the 
minute  books  of  the  proceedings  at  the  meetings  of  the 
assessment  committe,  and  the  minute  books  of  the  proceed- 
ings at  the  meetings  of  the  board  of  guardians  for  the  said 
jperish  of  St.  Maiy,  Cardiff. 

Bated  9th  Dec.  1867.  Josk  Qaskoik. 

Attorney  for  the  Qreat  Western  Bailway  Company. 

By  sect.  1  of  the  Union  AsseBsment  Committee 
Amendment  Act  1864  (27  &  28  Vict  c.  39),  it  is 
enacted  that 

Before  any  appeal  shall  be  heard  against  a  poor-rate  made 
for  any  parish  contained  in  any  nnion  to  wUch  the  Union 
Aaaessment  Committee  Act  1862  applies,  the  apj^ellant  shall 
^ve  twenty-one  days'  notioe  in  writing,  previous  to  the 
special  or  quarter  sessions  to  which  sucn  appeal  is  to  be 
made,  of  the  intention  to  appeal,  and  the  grounds  thereof, 
to  the  assessment  committee  of  such  nnion :  provided  that 
after  the  1st  Aug.  next  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor-rate  made  in  oonfor- 
niity  with  a  valuation  list  approved  of  bv  such  committee, 
Tinless  he  shall  have  given  to  such  committee  notioe  of  ob- 
jection against  the  sud  list,  and  shall  have  tailed  to  obtain 
such  relief  in  the  matter  as  he  deems  just,  and  which 
objection,  after  notice  given  at  any  time  in  the  manner  pre- 
scribed by  the  said  Act  with  respect  to  objections,  the  com- 
mittee shall  hear,  with  full  power  to  call  for  and  amend 
much.  Ust,  although  the  same  lias  been  approved  of.  and  no 
•abeeanent  list  has  been  transmitted  to  them ;  and  if  they 
ameaa  ^b»  same  shall  give  notioe  of  such  amendment  to 
'the  overseers,  who  shall  thereupon  alter  their  current  rate 
JMOordingly. 

Field,  Q.  C.  (with  whom  was  Philbrick)  for  the 
respondents,  argued  that  under  the  Union  Assess- 
ment Act  (;27  &  28  Vict.  c.  39),  s.  1,  it  was  essential 
as  a  condition  precedent  to  an  appeal  to  quarter 
sessions  that  an  application  should  have  been  first 
made  to  the  assessment  committee  for  relief.  It  was 
important  to  adhere  to  this  literal  construction,  for 
the  assessor  had  power  from  time  to  time  to  alter 
the  rate.  The  object  of  the  Act  is  to  enable  the 
jparty  aggrieved  to  go  before  the  assessment  com- 
mittee and  to  give  notice  of  his  objection  to  the  rate, 
in  order  that  the  assessment  committee  may  know 
what  the  objection  really  is. 

Bowen,  for  the  railway  company,  contended  that 
as  the  valuation  list  was  the  same,  and  no  alteration 
had  been  made  as  regards  this  property  rated,  it  was 
unnecessary  to  repeat  the  application  as  regards  each 
separate  rate.  The  principle  being  the  same  the 
^rst  application  was  sufficient.  [Lush,  J.— Is  not 
the  assessment  committee  the  first  court  ot  appeal  ?] 

The  Court  ^Cockbum,  G.  J.,  Lush,  and  Hayes, 
J  J.)  were  of  opinion  that  notice  of  objection  to  the 
assessment  committee  is  a  condition  precedent  to 
any  appeal  against  a  poor-rate  made  in  conformity 
with  the  valuation  list;  and  application  to  the 
assessment  committee  is  equally  necessary  in  every 
separate  rate  made,  though  made  according  to  the 
aame  valuation  list. 

Judgment  for  the  respondents. 


Foster  (app.)  v,  Hull  (resp.) 

23  ^  24  Vict,  c  27,  «.  30  and  iO—Qmviction  for 
dnmkenness'- Dismissal  on  merits, 

H,  preferred  an  information  and  complaint  before  juS' 
tices  in  petty  session  against  the  appellant  for  indecent 
behaviour  whilst  drunk  in  the  streets,  contrary  to 
23  j-  24  Vict,  c  27,  s,  40.  E,,  after  being  examined 
in  chief,  adtnitied,  in  erost'examination,  that  he  toas 
not  a  constable  or  peace  officer  of  the  borough,  wher^ 
upon  f/ie  injormatum  was  lUsmissed,  but  no  certijioaie 
of  dismissal  was  given  or  applied  for.  An  informa- 
tion for  the  same  offence  was  then  preferred  against 
appelant  by  a  constable  of  the  borough,  and  came  on 
to  be  heard  at  the  next  petty  sessions,  when  an  applica- 
tion was  made  to  the  justices  for  a  certificate  of  disr 
missal  of  the  former  injormatwn,  '1  he  justices  refused 
to  give  the  certi/ioate  on  the  ground  that  the  former 
information  and  complaint  had  not  been  heard  upon 
the  merits,  and  they  proceeded  to  hear  and  adjudicate 
upon  the  second  information. 

Held,  on  a  case  stated,  that  tlie  justices  were  right  in 
the  course  they  had  taken. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

This  is  a  case  stated  by  us,  the  undersigned,  two  of 
Her  Majesty's  justices  of  the  peace  in  and  lor  the 
borough  of  Maiden,  under  statute  20  &  21  Vict 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  before  ua  aa 
hereinafter  stated. 

At  a  petty  sessions  holden  at  the  Mont  Hall  in 
the  borough  of  Maiden  on  the  17th  March  1868,  an 
information  and  complaint  preferred  by  Bobert 
Hull,  ho^nafter  called  the  respondent,  against 
Abraham  Foster,  hereinafter  called  the  appelant, 
under  sect.  40  of  the  Wine  and  Refreshment  Act 
(23  &  24  Vict.  c.  27),  for  that  the  appellant  was  on 
the  11th  March  1868,  at  the  parish  of  St.  Peter's,  in 
the  said  borough,  found  drunk  in  a  certain  street 
there  called  the  Wants-road,  and  that  the  appellant 
whilst  drunk  was  there  guilty  of  "indecent  be- 
haviour," contrary  to  the  statute,  &c.,  was  heard  by 
us,  the  said  parties  being  respectively  present  by 
themselves  and  their  attorney. 

The  respondent  was  examined  in  chief  by  his 
attorney  to  prove  the  offence  charged  in  the  informa- 
tion. At'  the  conclusion  of  which  examination  in 
chief,  he  was  asked  in  cross-examination  by  appel- 
lant's attorney,  whether  he  (the  respondent),  was  a 
constable  or  peace  officer  of  the  borough,  to  which 
question  the  respondent  replied  that  he  was  not. 
Whereupon  the  appellant's  attorney  applied  to  us  to 
dismiss  the  information  upon  the  ground  that 
under  the  30th  section  of  the  said  Wine  and  Be- 
freshment  Act  (23  &  24  Vict,  c  27),  the  information 
should  have  been  laid  by  a  constable  or  other  peace 
officer.  Whereupon  and  upon  which  ground  the 
said  information  was  dismissed  by  us,  but  no  certi- 
ficate of  dismissal  was  then  applied  for. 

On  the  1 7th  March  1868  an  information  and  com- 
plaint was  laid  by  William  King,  a  police  constable 
of  the  borough,  before  John  Thorpe,  one  of  Her 
Majesty's  justices  of  the  peace  of  this  borough, 
charging  the  same  respondent  with  the  same  offence, 
and  under  the  same  enactment,  and  a  summons  was 
the  same  day  issued  by  the  said  John  Thorpe  to  the 
said  appelUnt,  requiring  him  to  appear  at  the 
quarter  sessions  for  the  borough,  to  be  held  on  the 
21st  March  1868 ;  the  appellant's  attorney  informed 
the  clerk  to  the  magistrates  that  he  should,  at  the 
next  petty  sessions  to  be  held  for  the  borough^ 
apply  to  the  magistrates  for  a  c^tificate  of  dis- 
missal of  the  first-mentioned  information  and  com- 
plaint so  laid  by  respondent  as  aforesaid. 

At  the  petty  sessions  held  at  the  Moat  Hall,  in 
the  said  borough  of  Maiden,  on  the  24th  March 
1868,  being  the  return  day  of  the  said  summoDS 
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upon  the  second  information  and  complaint,  the  case 
was  called  on  for  hearing  before  us,  in  the  presence 
of  both  the  appellant  and  respondent  and  their 
respectiTe  attorneys,  but  before  it  was  called  on, 
th«  attorney  for  the  aiq[>eUant  applied  to  us 
for  a  certificate  of  dismissal  of  the  said  infor- 
mation of  the  respondent  dismissed  by  us  on 
the  17th  March  as  aforesaid,  but  which  certifl- 
cate  we  declined  to  grant.  We  did  not  consider 
it  a  fit  case  for  tilie  granting  of  a  certificate  unless 
we  were  compelled  to  do  so,  and  upon  the  facts 
herein  appearing  we  were  of  opinion  that  the  said 
information  and  complaint  had  not  been  heard  upon 
the  merits,  and  decided  to  proceed  with  the  hearing  of 
the  said  second  information  and  complaint.  And  the 
said  appeUant  being  dissatisfied  with  our  determina- 
tion not  to  grant  such  certificate  of  dismissal,  and 
to  proceed  to  the  hearing  and  adjudication  of  the 
second  information  and  complaint  aa  being  erroneous 
in  point  of  Law,  has,  in  pursuance  of  sect.  2  of 
Stat.  20  &  21  Vict.  c.  43,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the 
aboTe  facts  and  grounds  of  such  determination  for 
the  opinion  of  the  court,  and  hath  duly  entered  into 
the  recognisances  as  required  in  that  behalf.  The 
hearing  of  the  said  information  and  complaint  was, 
at  the  appellant's  request,  and  with  the  consent  of 
the  respondent,  adjourned  until  the  decision  of  the 
court  upon  the  present  case. 

The  question  of  law  arising  on  the  above  state- 
ment and  facts  for  the  opinion  of  this  honourable 
court  are  as  follows : 

Whether  we  were  justified  in  law  in  refusing  to 
grant  the  said  certificate  of  dismissal,  and  whether 
our  decision  thereupon  to  proceed  with  the  hearing 
and  determination  of  the  said  second  information 
was  correct  or  not. 

And  the  court  is  humbly  solicited,  according  to 
the  power  rested  in  the  court  by  the  said  statute, 
20  &  21  Yict.  c.  48,  to  remit  the  case  to  us  the  said 
justices  with  the  opinion  of  the  court  thereon,  or  to 
make  such  otiber  order  or  give  such  other  dirctions 
as  to  tiie  court  may  seem  meet. 

Giyen  under  our  hands  this  7th  July  1868. 

Hbkkt  Thohas  Evb. 
William  HujffTDAT. 
W.  Wabmiho. 

Sect.  40  of  23  &  24  Yict  c.  27,  enacts  that 

Every  peraon  foond  dnmk  in  any  street  or  public  tho- 
raoghnxe,  and  who,  while  drank,  is  ffoilty  of  any  riotous  or 
indecent  behariour,  shall,  upon  Bummary  conviotion  of 
'  Buoh  offence  before  two  Juraces,  be  liable  to  a  penalty  of  not 
more  than  40i.  for  every  such  offsnoe,  or  nuur  oe  oomniltted 
if  the  JUBticet  or  magiatrates  before  whom  he  is  convicted 
think  m.  instead  of  inflicting  on  him  ko^  pecimiary  penalty, 
to  the  Hottse  of  Correction  for  any  tune  not  more  than 
■even  days. 

By  sect.  30  of  the  same  Act  it  is  provided  that 

All  penaltieB  under  this  Act,  except  those  denominated 
soccise  penalties,  shall  be  recovered  upon  the  Information  or 
oomplunt  of  a  constable  or  other  peaoe  oiBcer  before  two 
Justices  acting  in  petty  aeasions,  &o. 

Croomef  for  the  appellant,  contended  that  the  first 
•decision  was  a  hearing  on  the  merits,  for  witnesses 
were  called,  and  it  was  only  after  cross-examination 
that  it  was  discovered  that  the  information  was  not 
laid  by  a  constable :  (Beg,  v.  Auitin,  2  Coz  C.  C.) 
Moreover,  the  justices  ought  to  have  heard  the  first 
case,  because  the  object  of  a  summons  is  only  to 
bring  the  ^taty  before  the  justices,  and,  as  he  was 
there,  the  justices  could  and  ought  to  have  decided 
the  case. 

Bradford,  for  the  respondent)  was  not  called  upon. 

The  CocBT  (Cockburn,  C.  J.,  Lush  and  Hayes, 
JJ.)  were  of  opinion  that  the  magistrates  were 
justified  in  the  course  they  had  taken,  as  the  first 


information  and  complaint  had  not  been  dismissed- 

upon  the  merits. 

Judgmaa  for  rapondmL 

Daxfokd  (app.)  v.  Tatlok  (reap.) 

AlAouie — Offence  against  licenee^Gaming — Ptatfing 
at  ten-pins  for  beer-^  Geo.  4,  c  61,  as.  IS  and  21 
schedule  C 

Four  persons,  including  the  appeBant  C,  a  licensed  beer" 
seller,  placed,  on  the  licensed  premises,  twenty  or  ihirtff 
games  at  ten-pins  for  a  pint  of  beer  each  game,  tie 
beer  being  suppUedas  it  was  won  or  lost,  and  being 
dnaJc  bg  aU  the  phyers,  but  paid  for  onfy  bg  the 
losers: 

Held,  on  a  case  stated  by  justices,  that  this  was  oh 
offence  against  the  apoJlUmCs  Hcmce,  whidi  provided 
that  he  should  not  ^knowingly  suffer  any  vnlawjui 
games  or  anw  gaming  whatsoever  "on  the  licensed  pre- 
mises, cmd  that  the  appeUaxit  had  been  rightly  comncted 
by  the  justices. 

Case  stated  by  justices  under  20  &  21  Yict  c  43. 

At  a  petty  sessions  held  at  Halesworth,  in  the 
county  of  Suffolk,  before  the  undersigned,  three  of 
Her  Majesty's  justices  of  the  peace  for  the  said 
county,  an  information  was  preferred  by  Daniel 
Eeeble  Taylor  against  Miles  Danford  (hereinafter 
called  the  appellant),  a  person  licensed  to  sell  beer 
to  be  consumed  on  the  premises,  for  that  he  did  on 
the  8th  May  1868,  at  Wenhaston,  in  the  said 
county,  unlawfully  and  knowingly  permit  gaming^ 
to  wit,  playing  at  ten-pins  for  beer,  in  the  house 
and  premises  mentionecl  in  the  licence,  against  the 
tenor  of  the  licence. 

On  the  hearing  of  the  said  information  it  was 
proved  before  us  that  appeUant  was  prohibited  by 
his  licence  from  permitting  any  unlawful  games  or 
any  gaming  whatsoever  in  the  licensed  premises. 

That  on  the  day  named  in  the  information  four 
persons,  of  whom  the  appellant  was  one,  were 
pla3ring  at  ten-pins  on  the  licensed  premises  for 
several  hours ;  that  there  were  two  persons  on  each 
side;  that  twenty  or  thirty  games  were  played; 
that  they  played  for  a  pint  of  beer  each  game ;  that 
the  beer  was  supplied  as  it  was  won  and  lost, 
and  was  drunk  bv  all  the  plavers.  No  actual  pay- 
ment to  the  app^ant,  as  landlord,  for  the  beer,  was 
proved ;  but  it  was  proved  that  the  beer  lost  by  one 
of  the  players  was  set  up  to  him,  and  he  conaidered 
the  amount  still  due  from  him,  and  that  with  regaid 
to  another  player  it  was  proved  9<L  was  demanded 
of  him  by  the  appeUant  as  landlord,  as  the  same 
amount  due  from  him  for  beer  which  had  beoi 
suppUed  on  account  of  his  losses,  and  that  upon  his 
disputing  the  amount  the  appeUant  turned  him 
off  tibe  premises,  and  that  all  was  done  with  the 
knowledge  and  permission  of  the  appeUant. 

It  was  objected  on  behalf  of  the  appeUant,  that  he 
could  not,  under  the  facts  proved,  be  convicted  of 
permitting  gaming  on  the  following  grounds,  or 
one  of  them:  Beoiuse  playing  at  a  lawful  game 
for  beer  is  not  gaming ;  because  it  was  not  proved 
that  any  beer  was  paid  for;  because  both  loser  and 
winner  partook  of  the  beer  suppUed. 

We  were  of  opinion  (1)  that  playing  a  lawful 
game  for  beer  was  gaming ;  (2)  that  it  bdng  proved 
that  they  were  playing  for  beer,  and  that  as  such 
beer  was  suppUed  as  it  was  won  and  lost,  it  was 
not  necessazy  f (»r  the  prosecutor  to  porove  that  the 
beer  was  actuaUy  paid  for,  or  where  it  came  from  ; 
(8)  that  the  fact  of  the  losers  partaking  of  what  was 
lost  simply  had  the  effect  of  diminishing  tiie  stakesy 
and  did  not  affect  the  question. 

We,  therefore,  considered  that  the  appellant 
had  permitted  gaming  on  his  Uoensed  premises,  and 
we  convicted  him  in  a  penalty  of  1^,  and  IL  2s. 
costs,  but  he  considering  the  conviction  was  eno- 


MAGISTBATES'  OASES. 


599 


Q.B.] 


Sax4H  Rachxi.  Lxtbkhoh  v.  Thb  Qqbeh  (in  error). 


[QBL 


neons  in  law  on  the  grounds  stated  in  paragraph  4, 
and  having  requested  us  to  state  a  case  under  the 
provisions  of  the  statute,  20  &  21  Vict  c.  48,  for 
the  opinion  of  this  court,  and  to  set  forth  the  facts 
and  grounds  of  our  determination,  and  having 
entered  into  the  recognisances  required  bj  such 
statute,  we  have  stated  such  facts  and  grounds 
and  submit  the  same  for  the  opinion  of  this  court. 

Given  under  our  hands  this  10th  day  of  June, 
1868»  Abthub  Pubvis. 

HEHHTOwxir. 

Thos.  Raivt. 

Sect  13of  9  Geo.  4,  c  61,  enacts  that  every  licence 
which  shall  be  granted  under  the  authority  of  that 
Act  shall  be  in  the  form  in  the  schedule  ^C)  there- 
unto annexed;  which  form  forbids  the  mnkeeper 
to  '*  knowingly  suffer  any  unlawful  games  or  any 
gaming  whatsoever  therein." 

Sect.  21  enacts  that 

Btsit  parson  lioannd  tmder  this  Act,  who  shall  be  oom- 
▼ioted  Mfore  two  jiustioes  acting  in  and  for  the  divioLon  or 
nlaoe  In  which  shall  be  dtoate  the  houae  kept  or  thereto- 
fore ket>t  by  such  person,  of  any  olbnoe  against  the  tenor 
off  the  Heenoe  to  him  granted,  shall,  unless  proof  be  sddnoed 
to  the  satisCaction  of  such  justices,  that  soch  person  had 
been  theretofore  convicted  before  two  justices  within  the 
Bpckoe  of  the  three  years  next  precedixig  of  some  offence 
against  the  tenor  of  the  licence  snbdsting  at  the  time  when 
•aoh  last-mentioned  offence  ma  comnutted,  be  adjudged 
by  such  justices  to  be  guilty  of  a  &rst  offence  against  the 
provisions  of  this  Act,  relative  to  the  maintenance  of  good 
order  and  rule,  and  to  forfeit  and  pay  any  sum  not  exceeding 
Ski  together  with  the  costs  of  the  conviotion,  ke, 

Metcalfe,  for  the  appellant,  contended  that  the 
conviction  was  wrong,  and  that  this  was  not  un- 
lawful gaming.  No  money  was  paid.  It  was  no 
more  gaming  than  where  two  friends  go  into  a  beer 
house  and  toss  which  is  to  pay  for  the  beer.  It  is 
the  common  practice  in  billiards  for  the  losing  party 
to  pay  for  the  table,  and  yet  no  one  would  say  that 
is  unlawful  gaming.  He  referred  to  Dalton,  chap. 
46,  where  we  find  that  "it  was  resolved  in 
Jac.  3,  that  if  the  guests  in  any  inn  or  tavern  call 
for  a  pair  of  dice  or  tables,  and  for  their  recrea- 
tion play  with  them,  or  if  any  neighbours  play  at 
bowls  for  their  recreation,  or  the  like,  that  these 
are  not  within  the  statute  of  83  Hen.  8  c.  9,  for  the 
.  statute  consists  of  two  parts,  1st,  that  no  person 
ahallfor  his  or  their  gain,  &c.  So  that  although 
these  games  are  used  in  any  inns,  taverns,  or  other 
houses,  if  the  house  be  not  kept  for  gaming,  lucre, 
or  gain,  but  they  play  only  for  recreation,  and  for 
no  gain  to  the  owner  of  the  house,  this  is  not  within 
the  statute,  nor  is  such  person  that  plays  in  such 
house  that  is  not  kept  for  lucre  or  gain,  within  the 
penalty  of  that  law."  The  court,  in  determining 
whether  such  a  transaction  as  the  present  amounted 
to  gaming,  should  have  regard  to  the  amount 
played  for,  and  to  the  position  of  the  parties. 

No  one  appeared  for  the  respondent 

CocKBURir,  C.  J. — ^I  cannot  entertain  any  doubt 
*  that  what  took  place  on  the  premises  of  the  appel- 
lant was  gaming  in  the  legal  sense  of  that  term. 
There  were  four  men  playing  at  ten-pins  for  a  pint 
of  beer  each  game,  and  the  games  went  on  till 
twenty  or  thiny  had  been  played  and  twen^  or 
thirty  pints  of  beer  had  been  lost  and  won.  Each 
ot  the  players  had  his  share  of  the  beer,  but  instead 
of  each  paying  his  portion  of  the  price,  they  agreed 
by  playing  these  games  to  determine  who  as  losers 
ahould  pay  for  tiiose  who  won.  This  is  simply 
gaming.  I  cannot  agree  with  the  argument  dat 
whether  such  a  thing  as  this  amounts  to  gaming  in 
the  legal  sense  of  that  term  should  be  hrid  to  depend 
on  the  amount  for  which  the  parties  played  and  the 

Sieition  of  the  parties.    Whether  the  conviction  by 
e  magistrates  was  a  wise  application  of  the  law  or 
'  not>  it  is  not  for  us  to  say.    It  may  be  hard  to  say 


that  the  landlord  should  be  punished  by  the  loss  dt 
his  licence  for  such  a  thing  as  this ;  but  it  is  quita 
obvious  that  a  practice  of  this  kind  may  beoooe 
mischievous,  and,  if  carried  to  excess,  as  it  seems  t» 
have  Deen  in  this  case,  may  end  in  a  wrangle  whids 
might  be  followed  by  a  breach  of  the  ^eace.  Wkflt 
we  have  to  determine  is  whether  this  was  gamiac 
within  the  true  sense  of  that  term,  and  I  am  dC 
opinion  that  it  was. 


MsLix)B,  J.— I  think  the  magistrates  were 
in  their  view  of  the  law,  and  the  application  o£  ib 
must  be  left  to  depend  considerably  on  their  gftmt 
sense. 

Lush,  J. — ^I  am  of  the  same  opinion.    I  think  it 
was  equally  gaming,  whether  they  played  for 
or  for  money's  worth. 


Hatbs,  J.,  ooncorred. 


Judgment  for  retpmdBKL 


Saturday^  May  1,  1869, 

Sjouh  Rachel  Lavinsoif  v.  Thb  Qubbv 

(in  error). 

Central  Criminal  Court-^ Constitution  of  th$  CcnctI— 
Presence  of  the  same  two  judges  during  a  friai 
Sitting  in  separate  courts — Jurisdiction  of  the  jud^ 
of  the  London  Smcdl  Debts  Court. 


Bgthe4ti-6  Will  4,  e.  86,  s,  1  (^Central  Criminal 
Act\  it  is  enacted  that  the  Lord  Mayor  for  As 
time  being,  the  Lord  Chancellor  and  Jbord  fTniiiir 
of  the  (xreat  Seal,  and  all  the  judges  for  the  tmm 
being  of  His  Majestg^s  Courts  of  Kin^s  Bemek^ 
Common  Pleas,  and  Exchequer  .  .  ,  the  Aldermm 
of  the  City  of  London,  the  Becorder,  the  Commsm 
Serjeant,  the  Judges  of  the  SheriJY  Court  .  .  • 
shall  be  the  inches  of  a  court  to  be  called  the  CentPsi 
Criminal  Court,  Bg  sect,  2,  afier  describing  dkt 
limits  of  the  said  Act  as  to  area  and  classes  «f 
ojfences,  it  is  enacted  that  *^it  shall  be  lawful  for  am 
justices  and  judges  of  the  Central  Criminal  Omit 
aforesaid,  or  any  two  or  more  of  them,  to  inquire  ^ 
all  such  treasons,  murders,  felonies,  and  misdemeanen^ 


ITie  plaintiff  in  error  was  tried  at  the  Central  _. , 

Court  upon  cm  indicttnentfor  obtaining  monof  bgfadm 
pretences.  The  trial  lasted  several  days  ana  was  kmi 
Oefore  Mr,  Kerr,  who  was  oriainally  appointed  judf€ 
of  the  Sheriffs'  Court,  and  who  upon  tiat  court  beim§ 
afterwards  constituted  the  London  Small  .Debts  GnvC 
became  the  judge  of  sudi  last-named  court.  The  mdl§ 
other  judge  who  was  present  at  the  trial  was  an  Mm^ 
man;  but  although  several  attended  on  different  dsup^ 
no  one  and  the  same  alderman  attended  on  eaekijf 
of  the  trial  At  the  time  the  trial  was  proceeding 
other  criminal  courts  were  being  held  as  bramohm 
of  the  Central  Criminal  Court  ITie  plcdntijf  im 
error  having  been  convicted,  she  brought  error 
the  grounds,  first,  that  the  same  two  justices 

judifes   did  not   inquire   of^   hear,   determine,    

adjfuc^e  the  mudemeanor  alleged;  secondly,  thai  t/m 
said  misdemeanors  were  inquired  of  by  oertaim  ef 
the  said  justices  in  a  room  separate  ana  apart  ftmm 
the  others  of  the  said  justices  then  in  gmtral  seeaiam 
€tssembkd  and  sitting  as  usual  in  their  ordinary  piaoe 
of  sitting,  the  said  room  not  having  been  a  place  ddg 
appointed^  {(c;  thirdly,  that  the  said  Robert  Maioeim 
Jairr  was  not  at  the  time  one  of  the  judges  qf  ttm 
Sheriff^  Court  of  the  dty  of  London. 

Held,  Ist,  that  fAs  court  was  properly  constituted  by  dm 
presence  throughout  the  trial  of  one  and  the  sosw 
judge;  2nd,  that  two  or  more  courts  were  jjixpsi^f 
held  at  the  same  time;  9rdj  that  Mr,  Kerr  was  m 
lawful  judge  of  the  said  oourL 
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This  was  a  writ  of  error  brought  to  reverse  the 
conTiction  of  the  plaintiff  under  the  following  cir- 
cumstances : — 

The  plaintiff  in  error  was  tried  at  the  Central 
Criminal  Court  before  Robert  Malcolm  Kerr,  Esq., 
upon  an  indictment  for  the  misdemeanor  of 
obtaining  money  by  false  pretences.  The  trial 
commenced  on  the  21st  and  continued  during  each 
of  the  following  days  to  the  25th  Sept.  1866,  when 
she  was  found  flruilty,  and  was  sentenced  to  five 
years'  penal  servitude.  An  application  was  at  the 
following  sessions  made  to  Mr.  Kerr  that  the  record 
of  the  proceedings  should  be  made  up  by  inserting 
therein  the  names  of  the  aldermen  who,  with  Mr 
Kerr,  formed  the  court  on  each  day,  which  he 
ordered  to  be  done. 

The  writ  of  error  set  out  the  indictment  which  con 
tained   17  counts,  for  obtaining  money  by  false 
pretences  from  one  Mary  Tucker  Bo#odaile,  and 
for  a  conspiracy  (with  others  not  in  charge)  to 
obtain  money  from  the  same  person.    It  also  set 
out  her  plea  of  not  guilty,  and  that  upon  the  trial 
of  the  same  on  the  17th  Aug.  1868,  the  jury  not 
being  able  to  agree  in  their  verdict  they  were  dis- 
charged.   The  writ  of  error  further  set  out  that  at 
the  next  sessions,  held  on  the  21st  Sept.  in  the  same 
year,  before  William  Femely  Allen,  Esq.,  mayor  of 
the  said  city,  Sir  Henry  Singer  Keating,  knight, 
one  of  the  justices  of  our  said  Lady  the  Queen  of 
Her  Court  of  Common  Pleas,  Sir  Francis  Qraham 
Moon,  Bart.,  Sir  Robert  Walter  Carden,  knight, 
Warren  Stormes  Hale,  Esq.,  aldermen  of  the  said 
city,  the  Right  Hon.  Russell  Gurney,  recorder  of 
the  said  city,  Joseph  Causton,  Esq.,  Thomas  Scam- 
bler  Croden,  Esq.,  other  of  the  aldermen  of  the  said 
city,  Robert  Malcolm  Kerr,  Esq.,    judge  of    the 
Sheriffs'  Court  of  the  said  city,  and  others  their 
fellows,  justices  of  our  said  Lady  the  Queen,  assigned 
in  form  aforesaid,  the  said  Sarah  Rachel  Leverson  waa 
again  brought  up  for  trial  upon  the  said  indictment. 
The  writ  then  proceeded  as  follows :  '*  And  for  the 
public  convenience  and  the  more  speedy  despatch 
of  the  public  business  of  the  said  sessions,  ^e  said 
last  named  justices  do  not  sit  all  together  in  one  room 
in  justice  haU  aforesaid,  but  constitute  themselves 
into  and  hold  three  distinct  courts  in  three  several 
halls  at  the  said  session,  and  the  jurors  of  the  said 
last-mentioned  jury  for  this  purpose  in  due  form  of 
law  impaneled    and   returned  to  wit  (setting  out 
their  names)  being  called,  come  and  are  in  one  of 
the  said  three  distinct  courts  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  and  the  said  Joseph  Causton, 
Esq.,  chosen,  tried,  and  sworn  to  speak  the  truth  of 
and  concerning  the  premises,  divers  other  of  the 
said  justices  above  named  being  then  present  in  the 
others  of   the  said  courts  holding  the  said  ses- 
sions, and  thereupon  the  trial  of  the  said  Sanih 
Rachel   Leverson    is  proceeded    with    before   the 
said   Robert    Malcolm    Kerr,  Esq.,  and   the  said 
Joseph  Causton,  Esq.,  divers  other  of  the  said  justices 
above  named  being  then  present  in  the  other  of  the 
said  courts  holding  the  said  session,  and  it  manifestly 
appearing  to  the  said  court   here   impossible  to 
conclude  the  trial  of  the  said  indictment  on  the  said 
Monday,  the  2l8t  Sept.,  in  the  year  aforesaid,  there- 
fore the  last-mentioned  session,  and  the  said  trial 
are  by  the  court  here  duly  adjourned  until  Tuesday 
the  22nd  Sept.  in  the  year  aforesaid."    It  then  pro- 
ceeded to  set  out  that  on  such  last-mentioned  day 
the  trial  was  continued  "in  one  of  the  said  courts 
in  the  said  hall,  before  the  said  Robert  Malcolm 
Kerr,  Esq.,  and  Warren  Stormes  Hale,  Esq.,  divers 
others  of  the  said  justices  above  named  being  then 
present  in  other  courts  in  the  said  hall  holding  the 
said  session."    The  writ  then  set  out  a  further  ad- 
journment to  the  23rd,  on  which  day  it  was  con- 
tinued *^  in  one  of  the  said  courts  in  the  said  hall 
before  the  said  Robert  Malcolm  Kerr,  Esq.,  and  the 


said  Sir  Robert  Walter  Carden,  Knight,  and  the 
said  Joseph  Causton,  Esq.  It  then  set  out  a 
further  adjournment  to  the  24th,  when  it  was 
continued  as  aforesaid  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  and  the  said  Sir  Robert  Walter 
Carden,  Knight,  and  the  said  Joseph  Causton,  Esq. 
It  then  set  out  a  similar  adjournment  to  the  2oth, 
when  it  was  continued  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  the  said  Joseph  Causton,  Esq., 
and  the  said  Thomas  Scambler  Croden,  Esq.  .  .  . 
And  the  said  Robert  Malcolm  Kerr,  Esq.,  as  judicial 
president  of  the  court  in  which  the  trial  is  had,  doth 
sum  up  to  the  said  last-mentioned  jurors  the  facta 
given  in  evidence  on  the  said  trial,  and  doth  direct 
them  upon  the  lawrelating  thereto,  and  the  said  jurors 
of  the  said  jury  being  sworn  as  aforesaid,  say  upon 
their  oath  that  the  said  Sarah  Rachel  Leverson  is 
guilty  of  the  premises  in  the  said  indictment  above 
specified  in  manner  and  form  as  in  and  by  the  said 
indictment  it  is  alleged  and  charged  against  her. 
Whereupon  all  and  singuUr  the  premises  being  seen 
and  fully  understood  by  the  court  here,  it  is  con- 
sidered and  adjudged  by  the  court  here,  and  the  said 
Robert  Malcolm  Kerr,  Esq.,  as  judicial  president 
thereof,  doth  pronounce  the  judgment  of  the  court, 
that  for  the  offence  and  misdemeanor  in  the  first 
count  of  the  said  indictment  specified  the  said 
Sarah  Rachel  Leverson  be  kept  in  penal  servitude 
for  the  term  of  five  years  now  next  ensuing,**  and  so 
of  the  other  counts  in  the  indictment.  The  writ 
then  set  out  the  assignment  of  errors  as  follows : 
*'That  the  misdemeanors  alleged  and  charged  in 
the  said  indictment  against  the  said  Sarah  Rachel 
Leverson  were  not  inquued  of,  heard,  determined, 
and  adjudged  by  two  or  more  justices  within  the 
meaning  of  the  statute  in  such  case  made.  There- 
fore in  that  there  is  manifest  error. 

There  is  also  error  in  this  to  wit,  that  the  same 
two  justices  and  judges  of  the  said  (Central  Criminal 
Court  did  not,  nor  did  the  same  two  or  more  of 
them  inquire  of,  hear,  determine,  and  adjudge  the 
misdemeanors  alleged  and  charged  in  the  said  in- 
dictment against  the  said  Sarah  Rachel  Leverson. 
Therefore,  &c. 

There  is  also  error  in  this  to  wit,  that  Robert 
Malcolm  Kerr,  Esq.,  before  whom  the  alleged  mis- 
demeanors alleged  and  charged  in  the  said  indict- 
ment against  the  said  Sarah  Rachael  Leverson  were 
inquir<^  of,  heard,  determined,  and  adjudged  was 
not  at  the  time  when  the  said  misdemeanors  were 
inquired  of,  heard,  determined,  and  adjudged  one 
of  the  judges  of  the  Sheriffs'  Court  of  the  city  of 
London  within  the  meaning  of  the  statute  in  that 
behalf  made,  nor  was  he  named  or  appointed  by  any 
general  committee  to  be  one  of  the  judges  of  the 
said  Central  Criminal  Court  within  the  meaning  cf 
the  said  statute.    Therefore,  &c. 

There  is  also  error  in  this,  to  wit,  that  the 
several  commissions  of  Oyer  and  Terminer,  and  of 
gaol  deUvery,  by  virtue  of  which  the  said  Robert 
Malcolm  Kerr,  Esq.,  amongst  others,  was  autho- 
rised to  inquire  of,  hear,  determine,  and  adjudge 
the  misdemeanors  alleged  and  charged  in  the  said 
indictment  against  the  said  Sarah  Rachel  Leverson, 
had,  as  regaids  the  said  Robert  Malcolm  Kerr,  Esq., 
determined  and  become  of  no  effect  in  law  before 
and  at  the  time  of  the  general  session  in  the  said 
record  mentioned.    Therefore,  &c. 

There  is  also  error  in  this  to  wit,  that  the  said 
misdemeanors  alleged  and  charged  in  the  said  indict- 
ment against  the  said  Sarah  Rachel  Leverson,  were 
inquired  of,  heard,  determined,  and  adjudged  by  cer- 
tain of  the  said  justices  in  a  room  separate  and  apart 
from  the  others  of  the  said  justices,  then  in  general 
sessions  assembled,  and  sitting,  as  usual  in  their 
ordinary  place  of  sitting,  the  said  room  not  having 
been  a  place  appointed  by  either  of  the  said  com- 
missions or  by  the  said  justices,  and  charges,  by 
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virtue  and  in  pursuance  thereof,  or  by  any  two  or 
more  of  them,  against  the  form  of  the  statute 
in  such  case  made.    Therefore,  &c. 

There  is  also  error  in  this,  to  wit,  that  the  indict- 
ment and  proceedings  aforesaid  and  the  matters 
therein  contained  are  not  sufficient  in  law  to  war- 
rant the  said  judgment  so  given  against  the  said 
Sarah  Rachel  Leverson,  or  to  convict  her  of  the 
misdemeanors  aforesaid,  or  any  or  either  of  them. 
Therefore,  &c. 

There  is  also  error  in  this,  that  the  judgment 
aforesaid  in  the  form  aforesaid  is  given  for  our  said 
lady  the  Queen,  whereas  the  said  judgment  by  the 
law  of  this  realm  ought  to  have  been  given  against 
onr  said  lady  the  Queen  and  for  the  said  Sarah 
Rachel  Leverson.  Therefore,  &c.  And  the  said 
Sarah  Rachel  Leverson  prays  that  the  judgment 
aforesaid,  for  the  said  errors  and  other  errors 
appearing  in  the  record  and  proceedings  aforesaid, 
may  be  reversed,  annulled,  and  wholly  held  for 
noUiing,  and  that  she  may  be  restored  to  all  things 
which  by  reason  of  the  judgment  and  proceedings 
aforesaid  she  has  lost. 

There  was  a  joinder  in  error. 

By  the  4  &  5  Will.  4,  c.  36  (The  Central  Criminal 
Court  Act),  after  reciting  that  it  is  expedient  for 
the  more  effective  and  uniform  administration  of 
justice  in  criminal  cases,  that  offences  comuiitted  in 
the  metropolis,  and  certain  parts  adjoining  thereto, 
should  be  tried  by  justices  and  judges  of  oyer  and 
terminer  and  gaol  delivery  in  the  City  of  London, 
it  is  enacted : 

That  the  Lord  Mayor  for  the  time  being  of  the  City  of 
London,  the  Lord  Chanoellor,  or  Lord  Keeper  of  the  Great 
Seal,  and  all  the  judges  for  the  time  being  of  Hia  Majesty's 
Coortfl  of  King's  Bench,  Common  Pleaa,  and  Exchequer, 
the  chief  judge,  and  two  other  judges  in  bankruptcy,  the 
Judffea  of  the  Admiralty,  the  Dean  of  Arches,  the  aldermen 
of  the  City  of  London,  the  Becorder,  the  Common  Sexjeant, 
the  judges  of  the  Sheriffs'  Court  of  the  City  of  London 
for  the  time  being,  and  any  person  or  persons  who  haUi  or 
■hall  hare  been  Lord  Chancellor,  Lora  Keeper,  or  a  judge 
of  anv  of  his  Majesty's  Superior  Courts  at  Westminater, 
together  with  such  others  as  his  Mi^esty,  his  heirs,  and 
■nooessors  shall  from  time  to  time  name  and  appoint  by  any 
general  commission  as  hereinafter  stated  shall  be,  and  be 
uiken  to  be,  the  judges  of  a  court  to  be  called  the  **  Central 
Criminal  Court,'^  to  which  his  Majesty  and  his  heirs  and 
suooefleors  may  direct  his  general  commission  as  hereinafter 
mentioned;  and  which  court  shall  have  jurisdiotton  to  hear 
try,  and  determine  all  offences  committed  or  alleged  to  be 
committed  as  hereinafter  specified. 

By  sect.  2  it  is  enacted  that 

It  shall  be  lawful  for  his  Mi^esty,  his  heirs  and  successors, 
from  time  to  time  to  command,  and  cause  to  be  issued, 
commissions  of  oyer  and  terminer  to  inquire  of,  hear,  and 
determine,  all  treasons,  murders,  felonies,  and  misdemeanors 
committea  within  the  dty  of  London  and  county  of  Middle- 
sex. .  .  .  And  also  commissions  of  gaol  delivery  to 
deilTer  his  Majesty's  Gaol  of  Newmte  of  the  prisoners 
therein  charged  with  any  of  the  offences  aforenid  com- 
mitted within  uiy  of  the  limits  aforesaid ;  and  it  shall  be 
lawful  for  the  justices  and  judges  of  the  Central  Crinunal 
Court  aforesaid,  or  any  two  or  more  of  them,  to  inquire  of, 
hear,  determine,  and  adjudge,  all  such  treasons,  murders, 
felonies,  and  misdemeaiiors,  &«• 

MeUitik,  Q.C.  (^Gibbons  with  him). — There  are  three 
grounds  of  error  upon  which  I  rely,  first,  that  the 
Act  constituting  the  Central  Criminal  Court  requires 
the  presence  of  two  judges  to  sit  and  determine ; 
secondly,  that  two  courts  cannot  sit  simultaneously 
at  the  Central  Criminal  Court ;  and,  thirdly,  that 
Mr.  Kerr  had  no  jurisdiction  to  sit  as  judge.  As 
regards  the  first  objection,  although  Mr.  Kerr 
sat  as  judge  during  the  whole  of  the  trial,  no 
one  and  tlra  same  alderman  sat  there  each  day. 
They  changed  from  day  to  day.  [Mbllor,  J. 
— ^I  see  that  the  writ  of  error  styles  Mr.  Kerr 
the  **  judicial  president."  What  authority  is  there 
for  that?]  None  whatever.  It  is  an  innova- 
tion. [CocKBURN,  C.  J. — It  is  a  term  unknown 
to  our  law;  the  senior  or  chief  judge,  if  there 
be  one,  is  never  so  styled.]  All  the  judges  have 
co-ordinate  powers  in  the  court.    Upon  the  trial  of 


the  seven  bishops,  each  of  the  four  judges  charged 
the  jury,  and  really  laid  down  different  law. 
[CocKBUoN,  C.  J. — In  a  trial  at  bar,  each  judge  has 
a  right  to  express  his  opinions.]  The  question  here 
turns  entirely  upon  the  language  of  the  second 
section.  It  will  be  seen  by  the  first  section  that  a 
great  number  and  variety  of  persons  are  constituted 
judges  of  the  Central  Criminal  Court,  and  amongst 
them  the  Aldermen  of  the  city  of  London,  and  tho 
judges  of  the  Sheriffs'  Court  of  the  city  of  London 
for  the  time  being.  The  second  section  describes  the 
limits  of  the  jurisdiction  of  the  court,  and  it  says 
that  '*  it  shall  be  lawful  for  the  justices  and  judges 
of  the  Central  Criminal  Court  aforesaid,  or  any 
two  or  more  of  them,  to  inquire  of,  hear,  determine, 
and  adjudge," &C.,  and  the  question  is,  as  to  the  mean- 
ing of  the  words,  "  or  any  two  or  more  of  them." 
The  statute  makes  no  difference  in  the  status  of  any 
of  the  judges,  they  are  all  alike,  an  alderman 
having  the  same  rights  and  powers  as  one  of  the 
judges  of  the  Superior  Courts.  This  being  the 
most  important  criminal  court  in  the  kingdom  the 
Legislature  may  well  have  intended  that  two  at 
least  of  the  constituted  judges  should  sit  togetlier 
and  assist  in  the  trial  of  the  cases,  f  Mellor,  J. — 
Suppose  there  were  two  of  the  judges  of  the 
Superior  Courts  sitting  with  three  aldermen,  could 
the  latter  three  overrule  the  decision  of  the  two 
former?]  No  doubt  they  could.  [Mellor  J. — 
Then  a  most  scandalous  state  of  things  would  arise.] 
Nay,  an  alderman  might  himself  sum  up  a  case  to 
the  jury.  [Mbllor,  J. — Have  you  considered  ths 
caption  of  the  commissions  to  the  judges  upon  circuit. 
It  is  always  addressed  to  two  or  more.  Lusu,  J. — ^The 
commissions  of  oyer  and  terminer  and  gaol  delivery 
require  that  two  should  preside,  of  whom  one  of  the 
superior  judges  shall  be  one.  According  to  your 
argument  the  associate  must  always  be  present. 
The  Solicitor' GeneraL — ^The  associate  and  clerk  of 
assize  are  put  into  the  commission  of  oyer  and  ter- 
miner and  gaol  delivery,  but  not  into  the  commis- 
sion of  assize.]  The  associate  or  clerk  of  assize  is 
always  present,  or  constructively  present,  during 
every  trial.  [Mbllor,  J.— I  never  remember  any 
observations  being  mside  by  an  alderman.]  That 
may  be,  but  they  are  judges  nevertheless ;  indeed, 
the  Lorid  Mayor  heads  all  the  others.  [Cockburn, 
C.  J. — Are  all  these  parties  included  in  the 
commission?  The  Solicitor- GeneraL — They  are 
the  commissions  are  in  court.]  The  body 
of  judges  for  the  court  is  very  extensive. 
The  Dean  of  Arches  may  sit  as  a  judge,  and 
so  may  anyone  who  has  been  a  Lord  Chancellor 
[Mellor,  J.^I  have  always  considered  it  to  have 
been  necessary  to  have  an  alderman  present,  especi- 
ally when  I  have  had  to  pass  sentence.]  There  are 
several  cases  in  which  this  question  has  arisen  upon 
proceedings  before  magistrates.  In  Billing  v.  Prinn 
and  Delabere,  2  W.  Bis.  1617,  which  was  an  action 
for  false  imprisonment  against  two  justices  for 
committing  the  plaintiff  to  prison  for  refusing  to 
filiate  a  bastard  child,  she  was  examined  severally 
at  separate  times  (but  in  the  same  day),  and  in 
separate  places  by  the  two  defendants,  who  were 
justices  of  the  peace  for  Gloucestershire,  and  they 
separately  signed  the  warrant  of  committal.  On 
the  trial  at  the  assizes  a  verdict  was  returned  for 
the  plaintiff  with  5^  damages,  and  upon  a  rule 
for  a  new  trial  upon  the  ground  that  if  the  two 
justices  joined  in  and  consented  to  the  com- 
mitment it  was  sufficient,  though  they  might 
examine  and  adjudge  the  matter,  and  sign  the 
warrant  separately.  Be  Grey,  C.J.  said,  however, 
'*  This  case  is  unfortunately  too  clear  to  bear  an  argu- 
ment. There  is  no  use  in  appointing  two  or  more 
persons  to  exercise  judicial  powers  unless  they  are 
to  act  together."  ^Lusb,  «f. — When  a  matter  is 
referred  to  two  arbitrators,  all  acts  by  them  must 
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mdoabtedl/  be  done  together,  eren  to  the  signing ' 
of  the  award.]    That  is  lo,  both  minds  must  act  at 
the  same  time.    In  Bex  y.  Fomtt  and  othen,  8  T.  B. 
88»it  was  held  that  an  appointment  of  orerseers 
mnit  be  bjrtiie  justices  in  the  presence  of  each  other. 
Ashnrst,  J.,  in  giring  judgment,  says,  ^  The  justices 
in  appointing  orerseen  do  not  act  ministerially ; 
the  statute  has  rested  a  discretion  in  them,  and  they 
should  act  together.    And  it  being  a  matter  of  dis- 
cretion, they  should  confer  togeth^  for  the  purpose 
of  a  communication  on  the  subject-matter  on  which 
they  are  to  determine.    But  this  cannot  be  done 
where  they  are  not  together,  and  when  no  conference 
can  take  place."  [CIockbubn,  QJ, — We  know  in  fact 
that  no  deliberation  takes  place  between  the  lawyer 
and  the  Ia3n3ian,  but  the  judge  acts  alonej  In  Rex  t. 
The  InhahitcmU  of  EamstaU  Bidware,  3  T.  B.  380,  it 
was  held  that  an  indenture  of  a  parish  apprentice  as 
■ented  to  by  the  two  justices  separately  is  Toid,  and 
no  settlement  is  gained  by  serring  under  it.    In 
that  case  Lord  Kenyon  said,  ''The  rule  has  long 
been  settled  to  be  that  the  concurrence  of  justices 
together  is  not  necessary  where  the  act  to  be  done 
is  merely  ministerial,  but  they  must  confer  together 
and  form  a  joint  opinion  where  the  act  is  of  a 
judicial  nature.     [Cockbusn,  C.  J.— If  that  be  so 
we  should  have  to  confer  with  the  aldermen  as  to 
the  sentence.]    I  really  do  not  like  to  suggest  what 
are  the  powers  of  the  aldermen.    [Hatsb,  J.— They 
know  their  rights,  for  it  is  often  intimated  that 
they  have  the  right  to  take  part  in  the  proceedings 
though  they  decline  to  do  so.]   They  have  certainly 
imder  the  Act  the  same  powers  as  the  other  judges. 
However  inconvenient  it  may  be,  a  judicial  con- 
struction must  be  put  upon  the  Act.   As  regards  the 
second  objection,  whether  there  is  any  authority  for 
the  court  to  sit  in  different  chambers  ?  it  is  clear 
that  at  quarter  sessions  the  power  to  sit  in  two 
courts  is  conferred  alone  by  Act  of  Parliament. 
This  Court  of  Queen's  Bench  itself  only  sits  in  a 
second  court,  the  Bail  Court,under  Act  of  Parliament, 
the   57   Geo.   3,    c.    11,   and    subsequently    the 
11  Geo.  4,  &  1  Will.  4,  c  70,  s.  1.    The  second 
court  at  quarter  sessions  is  now  held' pursuant  to 
the  provisions  of  the  21  &  22  Vict  c.  73,  s.  19,  which 
repealed  a  former  enactment  upon  the  same  subject. 
It  is  only  by  the  Common  Law  Procedure  Act  1854 
that   the   courts   in  Westminster  Hall  can  each 
sit   simultaneously  in  two  courts  at  Nisi   Prius. 
Upon  general  principles  the  court  is  a  single  court, 
and  it  cannot  divide  itself.  [Cockbubn,  C.J.— At  the 
assizes,  when  there  is  a  pressure  of  business,  several 
criminal  courts  are  constantly  held  at  the  same 
time.]    At  the  assizes  the  judges  dt  under  a  com- 
mission to  deliver  the  gaol,  and  the  word  "  court  *' 
is  not  mentioned.    Here  the  word  *'  court "  is  men- 
tioned.    [CoGKBURN,   C.J.^The  Master  informs 
Hie  that  he  has  communicated  with  Mr.  Montague 
Chambers,  who  recollects  that  in  the  time  of  the  old 
court  in  the  Old  Bailey,  the  judges,  the  Recorder, 
and  the  Common  Serjeant  used  to  sit  in  separate 
courts  until  dinner,  and  that  in  the  evening  the 
Becorder  alone  sat.]    The  third  objection,  that  Mr. 
Kerr  had  no  jurisdiction  to  try  the  case,  arises  out 
of  the  position  that  as  he  is  no  longer  a  judge  of  the 
8heri£Fs'  Court ;  that  court  being  abolished,  he  has 
no  functions  to  sit  at  the  Central  Crminal  Court  as 
a  judge.    The  Sheriffs' Court  no  longer  exists.    It 
is  now  the  London  Small  Debts  Court.   He  referred 
to  tiie  various  local  and  public  statutes  upon  the 
subject. 

7 he  Solicitor- Genercd  (The  Attorney-  General,  Archi- 
haldy  and  Poland  with  nim)  :  As  regards  the  1st 
objection.  This  depends  to  a  great  extent  upon  the 
language  by  which  the  Central  Criminal  Court  was 
created.  The  first  section  creates  the  court,  and 
names  a  number  of  functionaries  who  are  to  be 


judges  of  the  court,  and  amongst  them  we  find  the 
judges  of  the  Sheriif  s'  Court  of  the  city  of  London. 
The  judges  of  the  Central  Criminal  Court  do  not 
exercise  llieir  functions  as  individuals,  but  as  a 
court,  and  where  that  is  the  case,  the  powers  of  the 
full  court  are  vested  in  each  individual.    Hie  2nd 
section  directs  that  a  commission  is  to  issue.    This 
places  the  court  in  the  same  position  as  though  they 
were  persons  named  in  the  old  common  law  com- 
mission of  oyer  and  terminer,  and  whidi  is  to  be 
executed  as  under  that  commission.    The  commis- 
sion of  oyer  and  terminer,  under  which  the  judges 
act  at  the  assizes,  is  always  directed  to  certain  per- 
sons, and  yet,  although  the  same  judge  preside^ 
the    second    person   necessary   to  constitute  the 
court  is  not  usually  the  same  person  throughout. 
[Cockbubn,  C.  J.— Although  the  officer  ought  to 
remain,  he  may  temporarily  absent  himself,^  and 
yet  be  constructively  present.]     It  is  the  judge 
^ho  is  dothed  with  the  authority  of  the   court. 
The   legal    presumption   is    certainly   that   both 
judges  try,  though  in  fact  only  one  does.    Upon 
an    indictment   for  perjury  at    the   assizes,    the 
indictment  would  set  forth  that  the  perjury  was 
committed  before  both  the  judges.    [^Mellieh. — ^The 
record  of  the  first  trial  would  be  put  in,  and  it  could 
not  be  contradicted  however  untrue.]     This  is  a 
highly  technical  objection.    But  supposing  a  second 
judge  ought  to  be  present  sll  the  time,  his  absence 
would  only  amount  to  misconduct  on  his  part,  and 
would  be  immaterial  as  regards  the  valid  constitu- 
tion of  the  court  unless  there  were  words  in  the  Act 
showing  that  the  same  two  judges  must  be  present. 
rCocKBURV,  C.  J.— The  difficulty  has  arisen  from 
this :  that  as  it  was  necessary  that  an  alderman 
should  be  present,  yet  as  he  was  not  accustomed  to 
exercise  any  judicial  functions,  it  was  thought  that 
it  mattered  not  whether  Mr.  A.  or  Mr.  B.  was  pre- 
sent.   When,  however,  you  look  at  the  terms  of  the 
Act  of  Parliament,  it  becomes  a  grave  question 
whether    or    not   a   judge    can   absent  himself.] 
It    is    in    reality    only   one    judge    who    tries. 
Suppose  at  the  assizes  a  Queen's    Counsel  who 
is  in  the  commission  should  interfere.     [Cock- 
bubn, C.  J. — He  would  have  no  right  to  do  so  unless 
he  sat  judicially.]    The  Act  does  not  mean  that  the 
same  two  judges  are  to  be  present  throughout,  for 
the  real  judicial  power  is  exercised  by  one  only.    A 
great  deal  depends  upon  the  word  "  court ;"  clearly, 
except  for  the  second  section,  which  has  the  words 
"  or  any  two  or  more  of  Uiem,**  one  would  be  clothed 
with  the  full  power  of  the  court.    [Mblu>b,  J. — 
We  often  sit  as  two  only  in  this  court.    Cock- 
bubn, C.  J. — We  are  governed  by  long  established 
practice.    The  full  number  sit  when  we  can,  and  as 
many  as  convenient  at  other  times.    Here,  how- 
ever, there  is  an  Act  of  Parliament.]    The  analogy 
of  justices  and  arbitrators  is  not  in  point.    [Cock- 
bubn, C.  J.— If  you  concede  that,  an  alderman  maar 
interfere  in  the  trial ;  each  one  may  do  so,  althou^ 
he  may  only  have  heard  a  part  of  the  triaL]    Tbd 
real  answer  is,  that  such  a  state  of  things  would  not 
arise,  and  would   hideed  amount  to  misconduct 
[Cockbubn,  C.  J. — Suppose  one  judge  sat  and  tried 
on  one  day,  and  then  became  ill,  and  then  another 
judge  came  the  next  day  and  continued  the  trial ; 
could  that  be  done?    Would  not  that  be  matter  of 
error?]    That  would  no  doubt  be  so.    As  regards 
the  second  point: — ^The  practice  is  now  inveterate  of 
sitting   in   two   or   more   courts   simultaneous, 
although   only  one   court  is  named  in  the  Act. 
It  is  the    duty    of    the   judges    to    clear    tiie 
gaol.    The  Act  enabling  the  quarter  sessions  to  ait 
in  two  courts  arose  from  the  necessity  of  having 
some  Legislative  authority  for  appointing  a  second 
officer  to  record  the  proceedings  of  the  second  coort, 
and  so  we  find  ^  daose  constituting  such  officer. 
As  regards  the  third  point,  that  Mr.  Kerr  had  no 
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longer  any  authority  to  sit  as  a  judge  at  the 
Central  Criminal  Coiurt,  the  varions  Acts  of  Parlia- 
ment dearly  show  that  his  office  of  judge  of  the 
ShoifFs'  Court  is  still  retained,  though  under  a 
another  name.  [Cockbubn,  CJ^.— The  question 
may  he  just  this.  Mr.  Kerr  was  a  judge  of  the 
Sheriffs*  Court.  That  court  has,  in  fact,  nerer  been 
abolished,  though  its  name  and  functions  hare  been 
altered,  and  one  of  the  incidents  of  being  such 
judge  is,  that  he  is  a  judge  of  the  Central  Criminal 
Court.  I  doubt  if  Mr.  Mellish  will  insist  upon  that 
point.] 

MeUishy  Q.  C.  in  reply.— I  have  said  all  that  I 
think  necessary  upon  the  third  point.  The  question 
is,  is  there  error  upon  the  record  ?  I  cannot  see 
how  the  provisions  of  the  2nd  section  can  be  com- 
plied with  unless  the  same  two  judges  sit  through- 
out the  trial.  [Cockbubn,  C.  J.— Do  you  think 
that  the  Legislature  intended  that  the  ordinary 
course  of  proceedings  as  observed  in  other  courts 
upon  criminal  trials  of  one  judge  alone  sitting 
should  be  departed  from  in  the  case  of  the  CentriS 
Criminal  Court  ?]  I  cannot  say  what  was  intended. 
The  intention  of  the  Legislature  must  be  gathered 
from  the  words  used. 

CocKBURN,  C.  J. — As  it  is  of  immediate  impor- 
tance that  we  should  gire  at  once  an  opinion  upon 
the  second  and  third  objections,  I  think  we  may  say 
that  we  are  of  opinion  that  they  fail.  As  regards  the 
fint  point  we  will  take  further  time  to  consider. 

Cur,  ado,  vuh. 

May  lUh, — CocKBCRN,  C.  J.— This  was  a  writ  of 
error  upon  a  coDviction  at  the  Central  Criminal  Court, 
and  the  first  of  the  three  grounds  of  error  is  the  only 
one  which  presented  any  difficulty,  and  upon  which  we 
took  time  to  consider ;  and  upon  consideration,  we 
are  of  opinion  that  this  one  also  is  untenable.  It  is 
true  that  in  the  Act  establishing  the  Central  Crimi- 
nal Court  it  is  enacted  that,  "It  shall  be  lawful 
for  the  justices  and  judges  of  the  Central  Criminal 
Court  aioresaid,  or  any  two  or  more  of  tiiem,  to 
inquire  of,  hear,  determine  and  adjudge  all  such 
treasons,  murders,  felonies,  and  misdemeanors," 
and  that  such  court  shall  use  and  exercise  all  the 
powers  and  authorities  belonging  to  justices  of 
courts  of  oyer  and  terminer.  Now  if  this  is  to 
be  construed  to  mean  that  two  judges  are  bound 
to  sit  upon  a  trial,  a  very  serious  question  will 
arise  whether  the  proyisions  of  the  Act  hare 
been  complied  with?  But  we  are  all  of  opinion 
that  such  is  not  the  effect  of  the  Act.  The 
commissions  to  be  issued  aio  the  ordinary  com- 
misions  of  oyer  and  terminer  under  whicii 
criminal  justice  has  been  administered  for  cen- 
turies, and  the  commissions  are  to  be  read  by 
the  light  of  the  procedure  of  the  other  Superior 
Courts  of  criminid  judicature.  We  are  warranted 
in  assuming  that  tiie  Legislature  in  authorising 
such  a  jurisdiction  to  be  exercised  intended  that  the 
administration  of  justice  should  be  conducted  in 
the  Central  Criminal  Court  according  to  the  uni- 
yersal  practice  of  similar  courts.  This  view  appears 
to  us  to  be  as  consistent  with  the  language  ox  the 
Act  as  with  reason.  From  the  earliest  times  com- 
missions have  been  issued  in  the  same  terms  as  Uiose 
employed  in  this  Act.  In  these  commissions  a 
specified  number  of  the  persons  named  as  com- 
posing the  court  are  always  constituted  a  quorum ; 
yet  for  centuries  the  trials  under  such  commis- 
sions have  been  held  before  a  single  judge,  and 
the  proceedings  hare  neyerthless  always  been 
represented  as  being  held,  not  before  one  judge, 
but  before  the  other  judges  sitting  under  the 
commission.  Kow  this  must  hare  proceeded  upon 
the  ground  that  while  the  whole  body  of  justices 


named  constituted  ''the  court,"  yet  that  each 
judge  sitting  under  it  represented  the  court, 
so  that  whatever  occurred  before  a  single  judge 
must  be  considered  as  having  taken  place  con- 
structively before  the  whole  court.  Hence,  at 
the  assizes,  each  trial,  even  when  before  a  Queen's 
Counsd,  is  represented  in  the  record  as  being  held 
before  both  the  superior  judge  *'and  others  their 
fdlows.**  It  is  true  that  a  beUef  has  prevailed  that 
in  the  trial  of  indictments  before  a  single  judge,  the 
presence  of  one  of  the  officers  of  assize  (who  are 
always  included  in  the  commissions  on  the  cir- 
cuit) was  necessary  to  constitute  the  court ;  but  we 
think  that  this  was  the  case  only  where  no  other 
member  of  the  commission  is  sitting  under  it,  so  as 
to  be  constructively  present.  This  is  borne  out  by 
the  fact  that  by  the  caption  of  indictments  the  pro- 
ceedings are  stated  to  have  been  held  before  both 
the  judges,  though  only  one  may  have  been  present. 
The  same  thing  occurs  when  the  trial  is  before  a 
Queen's  Counsel ;  while  on  the  Welsh  circuit  or  the 
winter  circuit,  where  there  is  a  single  judge,  the 
practice  is  to  represent  the  proceedings  as  having 
been  held  before  the  judge  and  the  officer  who,  bdsg 
included  in  the  commission,  forms  part  of  the  court* 
All  this  shows  that  under  a  commission  of  oyer  and 
terminer,  not  only  may  the  general  court  be  divided 
into  several  courts,  but  that  each  separate  court  is 
considered  as  held  not  only  before  the  judge  actually 
sitting,  but  also  constructively  before  all  the  mem- 
bers of  the  commission  acting  under  it.  The  lan- 
guage of  the  Act  and  the  commissions  under  it 
being  the  same  as  in  the  general  commissions  of 
oyer  and  terminer,  and  the  practice  described  having 
prevailed  for  centuries,  we  cannot  suppose  any  in- 
tention that  a  different  principle  of  construction 
should  be  introduced.  We  cannot  suppose  that 
while  a  trial  for  a  capital  offence  may  take  place 
before  a  single  judge,  the  presence  of  an  alderman 
is  essential  to  the  validity  of  a  trial  in  the  Central 
Criminal  Court.  Applying  the  ancient  and  in- 
veterate practice  to  the  construction  of  the  statute, 
it  ai^ars  to  us  that  the  presence  of  a  second 
commissioner  in  the  court  was  unnecessary,  and  it 
would  have  been  sufficient  to  state  on  the  record 
that  the  proceedings  were  held  before  the  commis- 
sioner and  any  other  judge  actually  sitting  under 
the  commission  in  one  of  tiie  other  courts,  or  indeed 
before  any  two  judges  actually  sitting  in  the  prin- 
cipal court.  And  as  the  presence  of  a  second  oom- 
missioner  was  unnecessary,  we  think  the  record, 
though  it  discloses  that  the  second  commissioner 
was  not  the  same  during  the  trial,  is  sufficient  to 
show  that  the  conviction  was  valid.  It  was  urged 
that  even  if  the  presence  of  a  second  commissioner 
was  necessary,  yet,  as  he  would  take  no  part  in  the 
proceedings,  it  was  not  material  that  he  should 
be  the  same ;  and  my  brethren  are  of  opinion  that 
this  view  is  well  founded,  and  sufficient  to  entitle 
the  Crown  to  judgment.  But  I  am  not  pre- 
pared to  adopt  that  view;  and  I  doubt  whetner 
if  a  second  member  of  the  court  is  necessary  to 
constitute  the  court,  as  he  is  appointed  a  judge  and 
attends  in  his  character  as  a  judge,  he  must  not 
be  taken  to  be  an  integral  member  of  the  court,  and 
entitled  to  take  part  in  the  trial ;  and  as  the  com- 
mission makes  no  distinction  between  professional 
and  lay  judges,  might  not,  if  he  thought  proper, 
take  part,  and  even  under  very  special  circum- 
stances might  not  be  bound  as  a  matter  of  duty  to 
tiJce  part  in  the  proceedings,  just  as  when  two 
6f  the  superior  judges  sit  on  a  trial  at  the  Central 
Criminal  Court,  the  second  judge  frequently  does. 
That  being  so,  I  cannot  but  think  that  if  a  second 
judge  were  necessary^  the  judge  must  be  the  same 
throughout  the  trial,  just  as  on  a  trial  before  a  single 
judge  the  judge  must  be  ths  same  throughout,  and 
the  cause  cannot  be  heard  in  part  before  one  judg* 


604 


MAGI8TEATES'  CASES. 


Chaic.] 


Matterbom  t*.  Elderfisld. 


[Cbait. 


and  in  part  before  another,  not  only  because  such  a 
proceeding  would  be  contrary  to  the  established 
course  of  all  judicial  proceedings,  and  an  outrage  on 
all  judicial  proprietv,  but  also  because  in  such  a 
case  the  cause  would  not  hare  been  heard  bv  the 
judge  or  judges  by  whom  it  is  determined  and 
adjudged.  And  I  prefer  to  rest  my  judgment  upon 
the  former  ground— that  the  presence  of  a  second 
commissioner  was  not  necessary.  We  are  all 
agreed,    that  on   the    first    ground  of   error   our 

J'udgment  must  be  against  the  plaintiff  in  error, 
n  disposing  of  the  first  ground  of  error,  we  have 
incidentally  disposed  of  the  second.  When  it  is 
tettled  that  the  Act  is  to  be  read  by  the  light  of  the 
established  practice,  the  objection  necessarily  fails. 
According  to  the  practice  of  centuries,  the  judges 
under  these  commissions  have  been  in  the  habit  of 
dividing  their  courts.  So  at  the  Central  Criminal 
Court,  the  practice  has  been  to  divide  the  court,  and 
we  hold  that  the  trial  was  not  on  that  account 
invalid.  As  to  the  last  ground,  the  Sheriffs*  Court 
has  been  converted  into  a  County  Court,  but  has 
not  been  abolished,  and  Mr.  Kerr  continued  to  be 
the  judge  of  it,  and  therefore  a  member  of  the  court 
as  one  of  the  commissioners.  Therefore,  on  all  the 
grounds  of  error  the  judgment  must  be  for  the 
Crown. 

Judgment  for  the  Crown, 

Attorney  for  the  plamtiff  in  error,  Lewis  Heritage. 

Attorneys  for  the  Crown,  Messrs.  Lewis  and  Son. 


COURT    OP   APPEAL   IN   CHAXOEBY. 

Beported  by  T.  Brooksbaxk  and  E.  Stewart  Bochc,  Esqn., 
Ban1iiter»«t.Law. 

Saturday,  Feb.  18,  1869. 

(Before  the  Lokd  Chakcbllor  (^Hatherley). 

Maitebsoii  v.  Elderfibld. 

Mortgage  to  permanent  building  societu—Power  of  sale 
^Discount  on  future  instalments. 

A  member  of  a  benefit  buildimf  society  obtained  an 
advance  on  his  shares  on  executing  a  mortgage  in  the 
farm  prescribed  by  the  rules,  by  which  he  covenanted 
to  repay  the  advance^  with  interest,  by  monthJy  sub- 
scriptions, calculated  to  extend  over  a  certain  number 
of  months.  The  mortgage  contained  a  power  of  sale 
m  the  event  of  the  subscriptions  falling  into  arrear 
for  three  months,  and  tlie  purchase'-mone^  was  to 
be  applied  in  satisfaction  oj  all  moneys  then  due  or 
thereafter  to  become  duejrom  the  mortgagor  in  respect 
of  subscriptions,  fines,  insurance,  or  otherwise,  under 
the  mortgage-deed,  and  the  surplus  to  be  paid  to  the 
mortgagor.  The  mortaagor  paid  a  few  of  the  sub- 
scriptions, and  tlten  fell  into  arrear,  and  the  mortgaged 
premises  were  sold  by  the  directors. 

Eeld  (reversing  the  decision  of  Giffard  V.  C),  that 
the  mortgagor  was  not  entitled  to  any  rebate  in  respect 
of  the  instabnents  which  had  not  accrued  due  at  the 
time  of  the  sale,  although  the  rules  prescribed  that  such 
an  aUowonce  should  be  made  in  case  of  a  mortgagor 
redeeming  his  mortgage  before  the  expiration  of  the 
fidl  period  of  payment. 

In  such  a  case  there  is  no  difference  between  a  permanent 
society  and  one  intended  to  be  wound-up  after  a 
definite  period 

This  was  an  appeal  by  the  defendants  from  a 
decree  of  Giffard,  V.C.  It  was  a  special  case  for 
the  opinion  of  the  Court  of  Chancery  in  the  bank- 
ruptcy of  George  Osborne.  In  Dec.  1863  Osborne 
became  the  holder  of  sixty  shares  in  the  Minerva 
Permanent  Benefit  Building  Society.  The  following 
rules  of  the  society  had  a  bearing  on  the  case. 


2.  The  objects  of  this  society  are  to  raise  a  fimd  bj 
monthly  sabecripfcions  to  enable  memben  theieof  to  receive 
oat  of  &e  fnndi  of  the  aocietT  the  amonnt  or  Talne  of 
their  ahoree  therein,  wherewith  to  erect  or  purcfaaee  one 
or  more  dwelling-house  or  dwelling-houses,  or  other  real  or 
leojsehold  estate,  to  he  secured  by  way  of  mortgage  to  the 
society  nntil  the  amount  or  yaloe  of  their  shares,  and  all 
fines  and  other  ex^nsee  incurred  in  respect  thereof,  shall 
have  been  fuUy  paid  and  satisfied. 

101.  The  shares  in  this  society  shall  be  divided  into  two 
classes,  namely,  deposit  or  nnadvanced  shares  allotted  to 
depositing  raembm,  and  anticipated  or  advanced  shsxee 
allotted  to  borrowing  members,  and  shall  be  of  the  valoe 
of  201.  each,  to  be  realised  by  the  subscriptions  hereinafter 
specified,  and  to  be  unlimited  in  number. 

104.  The  monthly  subecription  for  advanced  shares  shaQ 
commence  and  be  payable  at  the  monthly  subscription 
meeting  next  foUowmg  that  at  which  sucn  shares  shall 
have  wen.  awarded  to  be  advanced,  and  shall  be  according 
to  the  following  scale,  or  such  other  increased  scale  of  sub- 
scriptions as  the  directors  may  from  time  to  time  detet^ 
mine,  and  such  rates  of  subecription  shall  be  inclusive  of  prin^ 
ciiNil  money  and  interest  to  be  paid  for  each  share  advanced. 

110.  Members  paying  six  months'  subscriptions  or  mon^ 
in  advance  upon  anticipated  or  advanced  shares  shall  m 
allowed,  at  the  discretion  of  the  directors,  a  discount  on 
such  payments  at  the  rate  of  5L  per  cent,  per  annum,  or  at 
such  other  rate  as  the  directors  may  determine. 

The  136th  rule  prescribed  the  form  of  the  mort- 
gage security  which  was  to  be  given  for  all  moneys 
advanced  by  the  society.  Every  mortgage  was  to 
contain  a  power  of  sale  in  case  of  default  in  pay- 
ment of  the  subscriptions  for  three  successive 
monthly  meetings,  and  the  trusts  of  the  purchase- 
money  were  as  follows : — 

And  the  moneys  to  arise  from  such  sales  as  aforesaid 
shall,  in  the  first  place,  be  applied  to  pay  and  satisfy  all 
costs  and  exi>enses  attending  such  collection  of  rents  and 
profits,  or  such  sale  or  sales,  and  the  making  of  a  title  to 
the  said  jn-emises,  or  on  account  of  any  insurance  of  the 
said  messuages  or  buildings  from  loss  by  fire,  or  of  the 
finlshii^  and  completion  or  the  repairs  thereof,  or  the 
ground  rents  or  taxes  charged  thereon,  or  the  obtaining- 
possession  or  enforcing  the  performance  of  any  contnot  or 
contracts  for  tiie  sale  of  the  same,  or  of  any  part  thereof,  or 
otherwise  incidental  to  the  execution  of  the  cowers  in  such 
mortgage  or  in  such  rules  contained;  ana,  in  the  next 
place,  in  or  towards  satisfaction  of  all  moneys  then  due  or 
thereafter  to  become  due  and  psyable  by  the  mortgagor  in 
respect  of  subscriptions,  fines,  mterest,  insurance,  or  other- 
wise howsoever,  under  or  by  virtue  of  any  rules  or  regulations 
of  the  society,  or  of  the  said  security,  and  the  residue,  or 
surplus  moneys,  if  any,  which  msy  be  received  as  aforesaid, 
shall  be  paid  to  the  mortgagor,  Ms  heirs,  executors,  admi- 
nistrators or  assigns. 

142.  If  any  member  of  this  society  shall  at  any  time  be 
desirous  of  reducing  the  mortgage  security  given  by  him 
for  the  shares  advanced  thereon  before  the  expiration  of 
the  time  specified  in  tiie  mortgage-deed,  he  shall  be  allowed 
to  do  so  upon  giving  two  months'  notice  thereof  in  writing 
to  the  directors,  and  paying  all  the  instalments  for  sub- 
scriptions and  interest  then  due,  or  which  would  thereafter 
become  payable  if  8U(^  mortgage  were  not  redeemed,  together 
with  all  fines  and  other  charges  whatsoever  due  on  account 
of  such  shares  and  security,  the  fees  payable  on  the  release 
of  a  security  as  hereinbefore  providea,  and  a  fee  of  sixpence 
per  share  to  the  secretary,  and  such  member  shall  be 
allowed  a  discount  at  the  rate  of  51.  per  cent.,  or  such  other 
rebate  as  the  directors  may  determine,  upon  all  the  instal- 
ments and  interest  as  they  would  have  respectively  become 
due,  which  he  ma^  then  pay  in  advance  on  account  of  the 
shares  and  security  so  withdrawn  and  redeemed,  and  no 
member  shall  be  entitied  to  redeem  his  securities  upon  any 
other  terms  than  the  above,  any  rule  of  law  or  eqmty  not- 
withstanding. 

An  advance  of  1200/.  was  obtained  by  the  bank- 
rupt in  respect  of  his  shares,  and  on  the  23id 
Dec.  1863  he  executed  a  mortgage-deed  of  cer- 
tain freehold  houses  in  the  form  prescribed  by 
the  rules.  By  such  deed,  in  consideration  of  1200l 
advanced  to  him,  he  covenanted  to  repay,  first,  the 
sum  of  4s.  8</.  per  share  per  month  for  each  of 
his  shares  during  the  period  of  120  calendar  months 
from  the  25th  Nov.  1863 ;  secondly,  all  fines,  fees, 
and  other  moneys  accruing  due  to  the  society  in 
respect  of  the  shares,  according  to  the  rules  of  the 
society ;  and  thirdly,  all  insurance  and  other  moneys 
authorised  by  the  rules  to  be  paid  by  the  society, 
and  also  to  keep  all  the  rules  of  the  society.  The 
indenture  then  contained  a  conveyance  of  the 
mortgaged  premises  to  the  trustees  of  Uie  society 
and  their  heirs,  subject  to  redemption  by  the  mort- 
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gagor  on  Iiis  observance  of  all  his  corenants  therein- 
before contained,  and  a  power  of  sale  in  the  form 
set  out  in  the  IdGth  rale,  except  that  in  the  clause 
directing  the  application  of  the  purchase-money  ; 
tiie  words  were  as  follows :  "  In  the  next  place,  in 
or  towards  satisfaction  of  all  moneys  then  due,  or 
thereafter  to  become  due  and  payable  by  the  mort- 
gagor, his  executors,  administrators,  and  assigns,  in 
respect  of  subscriptions,  fines,  insurance,  or  other- 
wise howsoever,  under  or  by  virtue  of  any  rules  or 
reg^ations  of  the  society,  or  of  the  said  security 
and  the  residue,"  &c^  no  mention  being  made  of  the 
payment  of  interest.  The  bankrupt  was  furnished 
with  a  pass-book,  in  which  there  was  entered  to  his 
debit  the  sum  of  1200^  as  cash  advanced,  and  480/. 
as  interest  thereon ;  the  two  sums  making  up  the 
sum  of  1680^  which  was  the  full  amount  of  the 
monthly  subscriptions  payable  under  the  deed. 
On  the  same  side  were  entered  the  fines,  expenses, 
and  other  charges,  which  were  also  payable  by  the 
bankrupt,  and  on  the  credit  side  were  entered  his 
monthly  subscriptions  and  other  payments  on 
account  of  Uie  mortgajre-debt.  Osborne  became 
bankrupt  on  the  7th  May  1867,  and  the  plaintiffs 
were  appointed  his  creditors'  assignees.  On  the 
20th  Aug.  1867,  the  subscriptions  being  more  than 
three  months  in  arrear,  the  premises  were  sold  by 
the  directors  of  the  society,  under  the  power  of  sale 
for  1610^1,  and  the  purchase-money  was  paid  to  the 
trustees  of  the  society  on  the  SOth  Sept.  1867.  The 
trustees  retained  out  of  the  purchase-money  the 
subscriptions  then  due  and  the  expenses  of  the  sale, 
and  also  the  sum  of  1255iL  18«.  id,  in  respect  of  the 
subscriptions  subsequent  to  the  80th  Sept.  1867 
under  the  covenant  in  the  mortgage-deed,  and  paid 
tiie  balance,  amounting  to  1^/.  185.  !(/.,  to  the 
assignees  of  the  bankrupt. 

Tlie  assignees  submitted  that  the  trustees  were 
not  entitled  to  retain  the  whole  amount  of  the 
future  subscriptions,  but  were  bound  to  allow  a 
discount  or  rebate  in  respect  of  their  prepayment. 

In  the  court  below  Giffard,  V.C.  held  that  the 
plaintiffs  were  entitled  to  a  rebate  at  the  rate  of  5/. 
"per  cent,  in  respect  of  the  monthly  subscriptions 
subsequent  to  the  20th  Sept.  1867.  The  defendants 
i^pealed. 

Drwxy  Q.  C.  and  KddU^  for  the  appellants,  con- 
tended that  the  directrs  had  no  power  to  call  in  the 
principal  money  advanced.  It  was  not  an  ordinary 
mortgage,  but  a  special  contract  which  must  be 
construed  according  to  the  rules  of  the  society. 
The  contract  was  to  pav  he  subscriptions  as  they 
became  dfie.  If  the  mortgagor  failed  to  do  this,  he 
put  the  society  to  risk  and  inconvenience,  and  could 
not  complain  of  their  enforcing  their  contract. 
There  was  nothing  unreasonable  in  the  rules  which 
were  similar  to  those  of  other  building  societies. 
They  cited 

Bmiih  V.  VilU'njgion,  1  De  G.  F.  &  J.  120 ; 

itfosiey  V.  Bakery  6  Hare,  87 ;  10  L.  T.  Bep.  N.  S. 
461; 

Vwrker  v.  Butcher,  L  Eep.  3  Eq.  762. 

Kay,  Q.  C.  and  Chittif  for  the  plaintiffs,  submitted 
that  the  society  was  a  permanent  one,  and  therefore 
differed  from  the  societies  whose  rules  had  been  in 
question  in  other  cases ;  for  in  them  the  scheme  of 
payments  was  so  framed  as  to  form  a  fund  to  be 
divided  after  a  limited  period ;  in  which  case  a  pre- 
payment would  interfere  with  the  general  scheme. 
The  instalments  which  the  defendants  claimed 
were  composed  partly  of  interest,  and  the 
sole  question  was,  whether  they  were  entitled 
to  retain  interest  whitH  had  never  accrued. 
The  calculation  of  the  instalments  was  made  on 
the  supposition  that  the  payments  would  be  post- 
poned; it  was  unreasonable  that  the  same  sum 


should  be  paid  when  the  money  was  paid  at  once. 
The  110th  and  142nd  rules,  which  related  to  volun- 
tary pre-payments,  referred  in  terms  to  the  interest 
which  was  payable,  and  the  directors  had.  therefore 
power  to  allow  a  rebate  or  discount  in  respect  of  it. 
But  the  trusts  of  the  purchase-money  under  this 
power  of  sale  made  no  mention  of  interest;  it 
would  therefore  appear  that  it  was  not  intended 
that  any  interest  should  be  retained  in  this  case. 
It  was  further  to  be  observed  that  the  word  used 
was  "  satisfaction,**  which  was  rightly  applied  to  a 
transaction  wherein  a  reduced  payment  was  made 
in  place  of  a  debt  due  in  fvturo.  If  the  mortgagor 
had  offered  to  redeem  he  would  have  been  entitled 
to  a  discount ;  but  the  directors  contended  that,  as 
he  had  been  in  default,  he  was  to  forfeit  the  dis- 
count. Their  claim,  therefore,  was  in  the  nature 
of  a  penalty,  against  which  the  court  would  always 
grant  relief.    They  referred  to 

Fleming  v.  Self^  24  L.  T.  Bep.  101 ;  8  De  G. 
M.  &  G.  997 ; 

Thampean  v.  Hudsfm,  L.  Bep.  2  Oh.  2&5  ; 

Dnuxj  Q.  C.  in  reply. 

The  Lord  Changkllor  (Hatherley).— The  ques- 
tion in  this  case  turns  upon  the  construction  of  three 
rules  of  the  society.  First,  we  have  the  llOth, 
which  refers  to  the  case  of  a  member  being  disposed 
to  pay  six  months'  subscription  in  advance,  and  it 
provides  that  *'  he  shall  be  allowed,  at  the  discretion 
of  the  directors,  a  discount  on  such  payments  at  the 
rate  of  5^  per  cent  per  annum,  or  at  such  other  rate 
as  the  directors  may  determine."  It  seems  to  mo 
plain,  that  if  this  rule  stood  alone,  it  would  be  a 
matter  simply  of  bargain ;  no  doubt  the  directors 
would  not  be  allowed  to  act  vexatiously,  and  any 
member  would  have  reason  to  complain  if  he  were 
refused  a  discount  unreasonably;  but  still  the 
directors  have  an  independent  discretion,  and  it  is 
no  objection  to  that  view  that  they  are  obliged  to 
exercise  that  discretion  in  a  reasonable  manner. 
The  language  of  the  142nd  rule  is  rather  different. 
It  provides  that  if  any  member  shall  be  desirous  to 
redeem  his  mortgage,  "he  shall  be  allowed  a  dis- 
count at  the  rate  of  5/.  per  cent.,  or  such  other 
rebate  as  the  directors  may  determine,  upon  all  in- 
stalments for  subscriptions  and  interest  as  they  would 
have  respectively  become  due."  Here  there  is  no 
mention  of  a  discretion  in  the  directors ;  they  must 
allow  him  some  rebate,  although  they  have  power 
to  determine  the  amount,  and  there  can  be  no  doubt 
this  court  would  restrain  them  from  exercising  that 
power  vexatiously.  But  when  we  come  to  the 
136th  rule,  relating  to  a  compulsory  sale  of  mort- 
gaged property,  the  wording  is  entirely  different. 
[iSs  Lordship  then  read  the  provision.]  Therefore^ 
where  there  is  a  compulsory  sale  in  default  of 
payment  of  the  instalments,  the  money  is  all  to  be 
paid  at  once,  as  in  the  case  of  redemption,  under 
the  142nd  rule ;  but  there  is  this  difference,  that  ia 
the  case  of  redemption  the  mortga.^or  has  a  rebate 
allowed,  but  in  the  other  case  he  is  to  pay  in  the 
same  way,  but  there  is  nothing  about  an  allowance 
of  a  rebate  or  discount,  and  the  directors  would  not 
be  at  liberty  to  make  any.  There  is  no  power 
given  them  to  do  so.  It  is  said  that  the  word 
*Mnterest"  does  not  occur  in  the  power  of  saleiu 
the  mortgage  in  question.  I  do  not  think  that 
is  material.  I  think  the  true  explanation  of 
the  transaction  is,  that  the  borrower  has  the 
advantage  of  making  the  repayment  by  fixed  instal- 
ments instead  of  at  one  tiuie.  In  calculating 
what  is  due  they  charge  him  in  his  passbook,  widi 
principal  and  interest,  and  split  the  whole  sum  so 
charged  into  monthly  instalments.  The  mortgagor 
borrows  on  those  terms.  The  directors  could  not 
call  in  the  1200/. ;  they  must  wait  for  the  instal- 
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ments  becoming  due.  I  think  there  is  no  substantial 
difference  in  a  question  of  this  kind  between  a 
society  like  this,  which  is  permanent,  and  one  which 
is  intended  to  last  a  limited  period.  There  is  a 
class  of  members  who  do  not  desire  advances,  and 
thej  make  a  compact  that  the  advanced  members 
are  to  have  certain  benefits,  and  the  non-advanced 
members  certain  benefits,  and  we  must  look  at  the 
whole  instrument  as  fixing  the  contract  between  the 
parties.  The  non-advan^  members  say,  '^  We  do 
not  stipulate  to  have  the  principal  back  as  principal, 
but  we  will  pay  ourselves  in  this  way.  If  you  have 
a  mortgage  you  must  either  pay  the  advances  off  by 
instalments,  or,  secondly,  if  you  redeem,  you  must 
pay  all  future  instalments  down,  and  we  will  allow 
a  rebate ;  or,  thirdly,  if  you  put  upon  the  society 
the  risk  of  selling  the  property,  which  may  be 
difficult  from  the  nature  of  the  security,  then  we 
will  pay  ourselves  the  future  instalments  at  once, 
as  we  do  in  case  of  redemption ;  but  we  will  only 
pay  you  the  surplus  and  will  allow  you  no  rebate." 
It  is  not  then  a  penalty,  it  is  a  contract.  It  is  true 
that  the  right  to  sell  prevents  the  right  of  redemption. 
So  far,  it  is  a  forfeiture,  but  not  otherwise.  If  the 
mortj^igor  had  redeemed,  he  would  have  had  an 
abatement,  as  he  has  not  done  so,  he  can  have  no  such 
benefit.  It  is  clear,  from  the  authorities  cited,  that 
the  rules  of  this  society  are  not  unusual,  and  we 
must  be  bound  by  their  literal  meaning.  Not  find- 
ing anything  in  them  to  show  that  Uie  directors 
are  auworised  to  make  any  rebate,  I  must  reverse 
the  decision  of  the  yice-ChanceUor,  and  answer  the 
question  in  this  case  in  the  negative. 

LirJdaterSj  Hachooody  and  Addison,  solicitors  for 
the  plaintiffs. 

T.  JRoyle,  solicitor  for  the  defendant. 


V.  C.  STXXABT'S  COXJB.T. 

Beported  by  Edwabd  Wihblow,  Esq.,  Burister-at-Law. 


April  30,  31,  and  Mcy  1, 1869. 

Habrington  v.  Harbington. 

Laandlord  and  tenant — Tenants"    crcps   damaged 
rabbits — Claim  for  damage  disallowed. 

An  infant  tenant  in  tail,  Jor  purposes  of  shooting, 
turned  loose  a  large  number  qf  rabbits  upon  the /arms 
of  his  tenants,  who  held  their  lands  from  gear  to  year 
vnder  a  verbal  agreement  that  the  shooting  should  be 
preserved.  The  rabbits  occasioned  considerable  damage 
to  the  crops,  and  the  tenants  claimed  to  heme  the 
apnomt  of  the  damage  deducted  from  their  rent ;  but 
pending  the  consideration  as  to  how  much  ^ould  be 
deducted,  the  tenant  in  tail  died.  After  his  death  his 
personal  representative  refused  to  aUow  the  tenant^ 
claim. 

Heldy  that  the  claim  could  not  be  sustained. 

This  was  an  application  to  vary  the  Chief  Clerk^s 
certificate  by  allowing  a  claim  for  1305Z.  ds,  made 
in  the  above  suit  on  behalf  of  certain  tenants  for 
damage  done  to  their  lands  by  rabbits.  The  facts 
were  as  follows : 

The  suit  was  instituted  for  the  administration  of 
the  estates  of  the  fifth  Earl  of  Harrington,  who  died 
on  the  7th  Sept.  1862.  He  was  succeeded  by  his 
son,  the  late  earl,  the  tenant  in  tail  of  the  estates, 
who  died  an  infant  in  Feb.  1866.  It  appeared  that 
in  1862  there  were  several  tenants  on  the  estates  in 
Derbyshire  who  held  their  farms  as  tenants  from  year 
to  year,  with  a  verbal  understanding  that  they  were 
to  preserve  the  game  upon  their  farms.  In  1863  the 
infant  earl  put  twelve  hampers  of  live  rabbits  upon 
the  property  on  which  the  tenants'  farms  were 
situated ;  and,  as  usual,  the   rabbits   rapidly  in- 


creased, doing  great  injury  to  the  crops  on  the 
farms.    The  chid!  damage  was  done  to  the  crops  of 

1864,  after  which  the  tenants  oomplained  to  the 
earl  and  to  his  guardian.  Lady  Harrington,  and  to 
the  receiver  in  the  cause. 

The  result  was  that  the  earl  and  the  leoeiver 
agreed  that  valuers  should  be  appointed  on  behalf 
both  of  the  earl  and  of  his  tenants  to  assess  the 
amount  due  to  them  for  the  damage  done  by  tfae 
rabbits.  It  was  also  arranged  that  if  the  claima 
should  be  assessed  at  a  sum  less  than  the  amount  of 
the  rent  due  from  the  tenants,  the  damage  should 
be  deducted  from  the  rent  payable  next  after  the 
assessment. 

Before  the  arrangement  was  finally  carried  out 
the  matter  came  on  to  be  heard  in  chambers,  when 
the  Yice-ChanceUor  thought  that  as  the  earl  was 
then  within  a  few  months  of  attaining  his  majority 
the  questions  at  issue  might  stand  over  till  th^ 
time,  and  probably  a  satisfactory  termination  would 
be  put  to  them.  .In  the  meanwhile,  however,  the 
infant  earl  died ;  and  his  legal  personal  representa- 
tive. Lady  Harrington,  called  upon  the  tenants  to 
pay — and  compelled  them  to  pay — ^her  the  rents 
due,  without  allowing  the  sums  which  they  insisted 
that  her  son  had  promised  them  for  the  damage 
done. 

The  number  of  tenants  who  claimed  compensa- 
tion was  eight,  and  the  aggregate  amount  of  their 
claims  was  a  sum  of  1305^  ds.  for  the  ravages  on 
the  farms  during  the  years  1862, 1863,  1864,  and 

1865.  It  further  appeared  that  in  the  latter  year, 
namely,  1865,  no  less  a  number  than  13,000  rabbits 
had  been  killed  by  the  tenants.  Of  these  rabbits 
several  had  been  sold,  and  a  sum  of  about  600Z.  paid 
to  the  earl,  or  to  his  guardian,  for  his  benefit  or  foe 
that  of  his  estate. 

In  the  course  of  the  administration  of  the  infant 
earl's  estate,  the  Chief  Clerk  had  disallowed  the  claim 
for  the  rabbits.    Hence  this  application. 

Dickinson,  Q.C.  and  Cracknall,  for  the  clumants. 
contended  that  as  the  mischief  arose  out  of  wrongful 
acts  on  the  part  of  the  late  earl,  his  estate,  notwlA- 
standing  his  infancy,  if  not  liable  for  the  whole 
damage  claimed  (which  they  submitted  it  was),  was;, 
at  all  events,  to  the  extent  of  the  600/.,  the  price 
received  for  the  rabbits  which  had  been  kUled. 
They  cited  Powell  y.  Bees,  7  A.  &  E.  426. 

E,  K,  Karslake,  Q.C.  and  Charles  Hall,  for  Lady 
Harrington,  were  not  called  upon. 

The  Vicb-Chancblloe. — ^The  difficulty  which  tfae 
applicants  have  in  supporting  their  motion  arisesfrom 
the  very  unfortunate  circumstance  of  the  death  oC 
the  infant  earl.  This  application  is  a  renewal  of  one 
made  at  chambers  during  the  earl's  lifetime.  When 
the  application  was  origioally  made,  it  appeared  to 
me  that  the  amount  claimed  by  the  tenants  for  the 
injury  inflicted  by  the  rabbits  was  preposterous.  In 
some  cases  it  exceeded  half  a  year's  rent.  I  con- 
sidered, however,  that  when  the  earl  came  of  age  he 
might  be  inclined  to  deal  liberally  with  the  tenants 
in  the  matter,  and  I,  therefore  (the  earl  being  then 
nearly  twenty-one),  left  the  claim  for  his  kindly 
consideration  when  he  should  come  of  age.  Un- 
fortunately his  death  has  defeated  the  intentioii 
with  whicn  the  claim  was  suspended.  The  questioii 
now  is,  not  what  asensible  or  generous  iandloid  would 
have  done  or  ought  now  to  do,  but  what  there  is  to  shov 
that  these  tenants  are  creditors  of  the  earl's  estate. 
The  claimants  seek  unliquidated  damages  for  a 
wrong,  but  there  is  no  contract  to  sustain  their 
claim.  It  has  been  argued  that  as  the  late  eail^s 
estate  has  been  increased  by  a  sum  of  G002L,  the 
value  of  the  rabbits  sold,  the  claimants  are  entitled, 
at  aU  events,  to  be  paid  that  amount.    I  know. 
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howeyer,  of  no  principle,  either  at  law  or  in  equity, 
on  which  such  an  argument  can  be  supported. 
Theie  is,  moreoYor,  another  difficulty  in  the  way  of 
the  claimants.  The  Countess  of  Harrington,  the 
legal  representatiye  of  her  son,  the  earl,  and  who 
was  his  guardian  during  his  minority^  says  that  the 
tenants  had  leare  to  kill  the  rabbits.  This  circum- 
stance appears  to  me  very  unfayourable  to  the 
claimants*  case.  Upon  the  whole,  I  am  of  opinion 
that  whateyer  I  might  haye  originally  been  disposed 
to  haye  done,  if  the  claims  had  in  the  first  instance 
been  reasonable,  I  cannot  now  do,  and  the  appli- 
cation must  therefore  be  refused,  but  without  costs. 

Solicitors,  Gregory^  RowcUjffe,  and  Bawle, 


BAIL   COXTBT. 

Seported  bFius.  TuitirxB,  Esq.,  Barrlster^tt-Lmr. 

Saturdaofy  Mcy  8,  1869. 

(Before  Mbllob  and  Hayes,  JJ.) 

Reo.  v.  The  Commissionebs  for  luPRoyiKa  the 
Town  and  Harbour  of  Southampton. 

Security  for  cotU — Power  of  QfuaCa  eonmer'^Lapa^  of 
time — Bigkt  to  security  lost  by  delay, 

A  corporation  or  other  similar  body,  nominally  prose- 
cutors,  may  compel  the  virtual  prosecutors  to  give 
security  for  costs.  And  the  amount  of  such  security 
is  not  limited  to  200L  But  if  the  security  originalS/ 
ordered  be  insufficient,  the  corporation  must  apply  to 
the  court  promptly,  in  order  to  have  the  amount  in- 
creased. They  must  not  wait  until  the  parties  have 
gone  on,  and  the  case  is  ripe  for  hearing. 

Sir  John  Karslake,  Q.  C.  showed  cause  against  a 
rale  obtained  by  Montague  Bere  calling  on  certain 
ratepayers  to  show  cause  why  an  indemnity  for 
costs  given  by  them  to  the  Corporation  of  South- 
ampton (who  were  the  nominal  prosecutors),  should 
not  be  increased,  and  why  the  whole  matter  should 
not  be  referred  back  to  the  Queen*s  coroner.  Under 
certain  local  Acts,  the  corporation  were  entitled  to 
receiye  one-fifth  of  dues  payable  by  the  defendants 
as  commissioners  of  the  Town  and  Harbour.  The 
defendants  owed  these  dues  to  the  corporation,  and, 
haying  failed  to  pay  them,  the  corporation  moyed 
for  a  rule  for  a  mandamus  to  compel  them  to 
pay,  which  rule  was,  after  argument,  made  abso- 
lute by  the  Court  of  Queen's  Bench,  and  the 
defendants  were  ordered  to  obtain  and  pay  oyer 
tiie  dues  in  question.  The  corporation,  though 
nominal  prosecutors,  had  not  been  anxious  to  pro- 
ceed, but  were  compelled  to  do  so  by  three  rate- 
payers, who  had  an  interest  in  having  the  ques- 
tion settled,  and  who,  therefore,  entered  into 
security  for  costs  to  the  amount  of  200L  On  the 
letum  to  the  mandamus,  the  issues  in  fact  were 
tried,  and  most  of  them  were  found  for  the  prosecu- 
tion. The  defendants,  howeyer,  had  demurred ;  the 
demurrer  was  argued  in  the  Queen's  Bench,  and  the 
prosecutors  were  held  entitled  to  judgment.  The 
defendants  then  appealed  to  the  Eicchequer  Chamber, 
which  reyersed  the  decision  on  a  point  which  had 
not  been  mentioned  in  the  Queen's  Bench.  The 
prosecutors  appealed  to  the  House  of  Lords,  and 
thereupon,  in  April  1865,  the  Corporation  passed  a 
resolution  to  haye  further  security  for  costs.  They 
made  an  application  to  the  Queen's  coroner  to  in- 
crease the  security ;  a  sununons  was  taken  out,  and 
heard  before  Crompton,  J.,  who  refused  to  make 
any  order.  The  Corporation  then  appealed  to  the 
Queen's  Bench,  where  the  security  was  ordered  to 
be  increased  by  2004  for  which  the  three  ratepayers 
were  to  enter  into  a  second  bond,  for  the  costs  in 
the  House  of  Lords.  The  parties  went  on  till  the 
present  year.  The  case  was  actually  in  the  paper,  the 


briefs  ddiyered,  and  it  would  haye  been  heard 
before  now  but  for  the  delay  caused  by  the  Shedden 
case.  Matters  having  arriyed  at  this  stage,  the 
Corporation  hold  a  meeting  and  pass  a  resolution  to 
the  effect  that  they  find  the  proceedings  in  the 
House  df  Lords  will  be  lengthy  and  costly,  and  that 
they  will  therefore  apply  for  an  increase  of  tiie 
security.  Here  then  we  haye  a  litigation  com- 
menced in  1859,  when  security  was  giyen  which 
must  be  taken  to  be  sufficient.  In  1865,  there  is  the 
appoEd  to  the  House  of  Lords,  and  a  further  security 
for  the  costs  of  such  appeal,  which  again  must  be 
taken  to  be  sufficient.  The  Corporation  then  allow 
the  action  to  go  on,  and  only  at  the  last  moment  do 
they  come  to  this  court,  because,  as  they  say» 
they  find  the  proceedings  will  be  lengthy  and 
costly,  and  that  they  belieye  the  entire  costs, 
for  which  the  Corporation  will  or  may  be  liable 
is  not  less  than  2000/.  The  application  is  altogether 
out  of  time.  The  House  of  Lords  is  actually  seised 
of  the  appeal,  and  nothing  this  court  can  do  can 
preyent  its  being  heard.  [Mbllor,  J. — Supposing 
we  made  the  order  in  the  terms  prayed,  would  it 
not  be  mere  brutum  fulmenf  How  could  we  stay 
proceedings  in  the  House  of  Lords  ?]  Undoubtedly, 
Besides,  the  ratepayers  are  doing  something  which 
the  corporation  ought  to  do,  and  what  is  being  done 
is  really  for  the  corporation's  benefit.  On  the 
former  occasion  we  offered  to  haye  our  costs  taxed, 
and  it  was  refused.  We  ought  not  therefore  to 
be  compelled  to  giye  more  security  at  this  stage, 
because,  as  the  affidayits  say,  the  corporation  '*  has 
lately  taken  into  consideration,"  matters  which  they 
knew  or  might  haye  known  four  years  ago.  That 
was  the  time  at  which  they  ought  to  haye 
applied,  instead  of  waiting  until  now,  and  then 
attempting  in  familiar  phrase,  ^  to  put  a  spoke  in 
our  wheel,"  just  as  the  case  is  ripe  for  hearing,  on 
the  ground  that  they  choose  to  estimate  the  costs 
at  a  fancy  figure,  which  is  neyer  likely  to  be  reached, 
seeing  that  the  prosecution  has  succeeded  on  the  facts, 
and  there  can  be  no  costs  to  pay  to  the  defendants  in  the 
Exchequer  Chamber.  Had  the  application  been  made 
in  1865,  the  ratepayers  might  haye  said,  '*  Though 
we  belieye  we  haye  a  good  case,  we  prefer  not  to  go 
on  under  liabilities  for  costs  too  heavy  for  us  to 
bear."  But  if  the  order  be  now  made,  we  must 
either  comply  with  it  or  go  on  in  contempt  of  it,  or 
else  abandon  our  contention,  and  allow  ourselves  to 
be  pronounced  wrong  without  hearing  in  a  matter 
which  we  most  thoroughly  believe  that  we  are 
right. 

Bere  in  support  of  the  rule.— The  proceedings 
could  not  haye  been  stayed  in  1865,  and  the  corpo- 
ration did  not  then  know  whether  the  parties  were 
going  on  or  not,  and  could  not  haye  assumed  that 
these  ratepayers  would  insist  on  appealing  to  the 
House  of  Lords,  against  an  adyerse  decision  of  the 
Court  of  Exchequer  Chamber.  The  security  already 
giyen  is  only  400/.,  and  the  affidayits  show  that  the 
costs  will  probably  be  200021  The  corporation 
ought  not  to  be  dragged  into  a  litigation  which 
they  haye  neyer  approyed,  at  the  instance  of  liti- 
gants who  are  unwilling  to  enter  into  a  sufficient 
indenmity.  True  the  amount  was  fixed  at  400/.,  in 
two  sums  of  200/.  each ;  but  that  was  only  because 
the  two  masters  before  whom  the  matter  went  were 
under  the  erroneous  impression  that  200/1  was  the 
Isrgest  sum  for  which,  according  to  the  practice 
of  the  court,  parties  could  be  required  to  giye 
security.  But  this  is  a  misapprehension.  In 
an  ordinary  action  the  amount  of  security  is  pro- 
portioned to  the  probable  costs  of  the  action,  and 
the  same  rule  should  haye  an  a  fortiori  application 
here,  where  the  corporation  are  only  nominal  pro- 
secutors, who  are  put  in  that  position  by  other 
parties  for  thor  own  purposes.    As  to  the  period 
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of  the  application,  it  was  impossible  to  tell  what 
the  costs  would  be,  until  the  case  was  sufficiently 
adTanoed  for  the  corporation  to  know  what  counsel 
would  haye  to  be  retained,  what  their  fees  would 
be,  and  what  other  expenses  they  would  be  com- 
pelled to  incur. 

Mbllor,  J.—The  application  is  altogether  out 
of  time.  If  the  corporation  were  dissatisfied  with 
the  security  ^ren,  they  should  have  applied  to  the 
court  earlier,  and  not  have  allowed  the  ratepayers 
to  go  on  until  the  case  was  actually  ripe  for  hearing. 
Had  they  so  applied,  and  the  court  bad  then  deemed 
it  right  to  require  additional  security,  the  rate- 
payers would  haye  been  at  liberty  to  consider 
whether  they  would  or  would  not  go  on.  They 
might  haye  felt  quite  willing  to  go  on  at  an  expense 
of  400/L  if  they  failed,  but  yery  unwilling  to  do  so 
at  a  risk  of  four  or  flye  times  as  much.  It  is  like 
allowing  an  ordinary  action  to  go  on  to  commission 
day  at  the  assizes,  and  then,  when  counsel  are 
instructed  and  all  expenses  incurred,  coming  to  the 
court  to  stay  proceedings. 

Hates,  J.— The  corporation  are  really  applying 
to  reyiew  an  order  made  four  years  ago.  The  court 
will  not  interfere  under  such  circumstances  unless 
there  has  been  gross  and  manifest  error.  Had  such 
error  been  shown  we  might  haye  interfered,  but  then 
we  ought  to  haye  had  affidayits  from  persons  skilled 
in  the  practice  and  probable  costs  of  proceedings  in 
the  House  of  Lords.  The  rule  must  be  discha^fed, 
but,  under  the  drcomstanoes,  without  costs. 

Bule  discharged,  hut  without  costs. 


GOUBT  OF   EXCHEU17EB, 

Beportod  by  H.  Lxioh  and  B.  Luxlxt,  Esqn.,  Banlsten- 

Bt>Law. 

April  26  and  2S,  1869. 
Merrall  (app.)   v.  The   Ecclesiastical   Com- 

MI88I0HER8  FOR  EhOLAND  (resps.) 

Landlord  and  tenant — Lease  by  a  corporation— Absence 
of  corporate  seal — Holding  ooer — Implied  yearly 
tenancy-^  Use  and  occupation — Power  of  a  corporation 
to  sue  on  a  demise  void  for  want  of  seal— Mutuality — 
Equitable  obligation  to  perform  contract^^Considera- 
tion. 

The  re^ndents,  who  are  a  corporation,  by  a  lease  not 
under  their  corporate  seed,  let  the  appellant  into  pos- 
session of  premises,  who  occupied  and  paid  the  reserved 
rent  during  the  term^  and  held  over  ajter  its  expiration 
for  two  years  at  the  same  rent,  when  the  tenancy  was 
determined  by  notice  to  ouit  given  by  the  respondents. 
By  one  of  the  terms  of  the  lease  the  tenant  was  to  put, 
and  keep,  and  deliver  up  the  premises  in  tenantable 
repair,  and  in  an  action  by  the  respondents  for  dilapido' 
tions  in  breach  of  the  appellant*s  covenant  to  rqmir,  it 
was 

Meld  by  the  Exchequer  (Kelly,  C.  Z^.,  and  BramweU, 
Pigott,  and  Cleasby,  BB.),  on  the  authority  qf  Wood 
V.  Tate,  2  Bos.  ^  PuL  N.  R.  247,  that  although  the 
lease  was  void  ah  origine  for  want  of  the  corporate 
seat,  yet  the  appellant  having  occupied  and  paid  rent 
under  it,  and  having  held  over  at  the  some  rent,  an 
implied  tenancy  frofn  year  to  year  was  created,  to  which 
the  covenant  to  repair  was  a  term  in  the  agreement 
that  was  applicable,  and  that  the  respondents  were 
entitled  to  maintain  the  action. 

Per  KeSy,  C  B. — The  contract  was  an  executed  one, 
and  there  was  no  want  of  mutuality  between  the 
parties.  On  the  one  hand  the  appellant  might  be  sued 
on  the  covenant,  and  on  the  other  there  was  an  equi' 
tablelobligation  on  the  respondents  fto  fulfil  their  part 


of  the  contract  into  whitA  the  appelant  had  entered^ 
confiding  in  their  good  faith;  and  that  equitable 
obligation  formed  a  good  legal  consideration  for  main^ 
taining  an  action  for  the  breach  of  any  terms  of  the 
contract,  of  which  specific  performance  would  be 
decreed  in  equity. 
Per  BramweU,  B. —  Where  a  tenant  has  occupied  and 
paid  rent  for  premises  under  a  corporation,  there  may 
be  a  good  common  law  tenancy  between  him  and  them, 
although  the  lease  under  which  he  entered  into  posses- 
sion may  be  void  for  want  of  the  corporate  seed,  andae 
there  may  be  in  fact  no  lease  at  atL 

Special  Case. 

This  was  an  action  tried  by  a  jury  on  the  3rd 
Dec  1868,  before  the  judge  of  the  Westminster 
County  Court  of  Middlesex,  in  which  the  plaintilfa 
(the  respondents)  claimed  25L  for  dilapidations  in 
respect  of  certain  premises  held  by  the  defendant 
(the  appellant)  of  them,  and  a  yerdict  was  found 
tor  the  plaintiffs  for  ISL  The  defendant  on  the 
10th  Dec  1868  gaye  notice  of  appeal  against  the 
decision  of  the  learned  judge,  and  the  foUowing  are 
the  material  facts  of  the  case  :— 

The  plaintiffs  are  a  corporation,  and  were 
incorporated  by  the  6  &  7  Will,  i,  c.  77,  s.  1,  with  a 
common  seal  and  perpetual  succession. 

The  defendant  took  the  said  premises  through 
the  plaintiffs'  .sunreyors,  Messrs.  Clutton,  and 
became  tenant  to  the  plaintiffs,  under  certun 
articles  of  agreement  dated  the  26th  June  1863, 
executed  in  duplicate,  and  the  following  is  a  copj 
of  that  signed  by  the  defendant,  and  put  in  eyi- 
dence  by  the  plaintiffs : 

Artioles  of  afiroement  made  the  88th  Jane  186S,  between 
the  Eocleaiastacel  Commiwrioners  for  En^duid  (hereliisfter 
called  the  aaid  laadlordajbr  Bobert  John  Henry  and  Robert 
Georse  Clntton,  of  9,  Whiteball-plaoe,  in  the  oounty  of 
Midaleaez,  for  and  on  their  behalf,  bat  anbject  to  mir 
approraL  of  the  one  part  and  George  Merrall  of  4S,  Wells- 
wtteet,  Ozford-streeL  in  the  ooanty  of  IQddleaex  (herehi- 
after  called  the  aaid  tenant)  of  the  other  part. 

The  aaid  landlords  agree  to  let  to  the  aaid  tenantt  who 
agjooa  to  take  for  the  term  of  three  years  from  the  8Hh 
lurch  1863,  at  the  yearly  rent  of  581.,  all  that  hoaae, 
premisea,  and  garden,  kc.  (the  premiaea  in  aoeetion), 
aituate  at  Willeaden-green,  in  the  pariah  of  WOlea* 
den,  in  the  ooontr-  of  luddleaex.  The  aaad  tenant  promiMB 
and  agrees  as  follows,  namely,  to  hold  the  said  premises 
as  aforesaid,  yielding  and  pajin^  anto  the  aaid  lamdlorda. 
their  agents,  successors,  or  assigns,  the  said  yearly  rent 
of  581.,  by  four  eqnal  quarterly  paymenta,  on  the  24th  Jane, 
the  29th  Sept.,  the  25th  Dec.,  and  the  25th  March  in 
eyery  year  aoilnff  the  said  term,  free  from  all  dednctioos 
whatever  (except  luid  tax  and  landlord's  property  tax), 
the  first  quarterly  payment  of  the  said  yearly  rent  to  be 
made  on  the  29th  fiiept.  now  next  ensoing.  nie  said  rent 
to  be  recoverable  by  distraint,  or  otherwise,  and  to  be  paid 
at  siLch  place  as  the  said  commissioners  or  their  agents 
shall  from  time  to  time  in  writing  appoint ;  to  pay  sewers' 
rates  and  all  other  rates,  taxes,  charges,  and  assessments 
whatever,  whether  parUamemtary,  parochial,  or  otherwise 
(except  as  aforesaid)  which  shall  become  due  or  charged 
Iq  respect  of  the  said  house,  cottage,  and  premises  during 
the  continuance  of  the  said  term. 

To  put  and  maintain  the  aaid  prsmtM*  in  tfiian(abls  repair, 
hoth  sxtomaHy  ond  internally,  and  eo  to  d«liv«r  tkem  up 
at  the  end  of  the  eaid  term,  tenant's  fixtures  and  fittings 
excepted.  To  paini  t\c\ce  over  vrith  good  oH  colour,  onoe  at  bast 
during  the  Mnd  term,  the  voorke  h^ore  mentioned.  [Then  follow 
other  clauses  and  provisions  not  material  to  the  present 
qiustion.] 

(Signed)  G.  Mbkball. 

Witness,  Isaac  Frewen,  9,  whitehaU^plaoe. 

The  defendant  put  in  evidence  the  duplicate  of 
the  said  agreement,  signed  "  Gluttons,"  and  attested 
in  the  same  manner  as  the  one  signed  by  the  defen- 
dant. 

The  said  Messrs.  Clutton  had  for  many  yean 
been  the  suryeyors  and  agents  of  the  plaintiffs,  and 
had  always  made  contracts  to  let,  and  had  let  the 
houses  of  the  plaintiffs  in  and  about  London,  and 
did  let  the  premises  in  question  upon  the  terms  con- 
tained in  the  said  articles  of  agreement. 

The  defendant  held  the  said  premises  under  the 
said  agreement  for  the  term  therein  specified,  and 
he  held  over  for    firo  years   afterwards,  paying  ^ 
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reserved  rent  up  to  the  26th  March  1868,  when  hie 
tenancy  ended  and  was  determined  in  pursuance  of 
a  notice  to  quit,  given  six  months  previously. 

It  was  contended,  on  behalf  of  the  defendant,  that 
the  plaintiffs  had  no  power  to  let  except  hy  dud  under 
their  common  seal,  and  that  the  above  agreement  was 
void,  or,  at  all  events,  constituted  nothing  more  than 
evidence  of  a  yearly  letting,  on  such  of  the  terms 
of  the  agreement  as  are  applicable  to  a  yearly  letting, 
and  that  tbe  stipulations  contained  in  the  said  agree- 
ment were  such  as  could  not  be  imported  into  a 
yearly  letting,  and  that  the  plaintiffs  must  be  non- 
suited. 

It  was  also  objected  that  the  agreement  was  at 
an  end;  and  the  defendant  proposed  to  prove  a 
negotiation  with  one  Garrod,  a  clerk  of  Messrs. 
Glutton,  by  which  the  terms  of  his  tenancy,  after 
the  expiration  of  the  term,  were  varied ;  but  there 
was  no  evidence  that  Garrod  had  authority  to  bind 
the  plaintiffs,  and  the  judge  rejected  this  evidence. 

The  judge  also  ruled  that  the  defendant,  during 
the  last  two  years  of  his  tenancy,  was  tenant  from 
year  to  year  of  the  said  premises,  upon  such  of  the 
terms  of  the  old  agreement  as  were  applicable  to  a 
yearly  tenancy,  and  he  left  it  to  the  jury  to  say 
whether  or  not,  upon  the  evidence  before  them, 
the  defendant  had  subsequently  complied  with  the 
stipulations  in  the  said  agreement  as  to  the  repairs 
of  the  premises. 

If  the  court  should  be  of  opinion  that  the  judge 
ought  to  have  nonsuited  the  plaintiffs,  then  a  non- 
suit is  to  be  entered  with  costs. 

If  the  court  should  be  of  opinion  that  the  judge 
misdirected  the  jury,  then  the  verdict  is  to  be  set 
aside  and  a  new  trial  had. 

If  the  court  should  decide  that  the  judge  was 
right,  then  the  appeal  is  to  be  dismissed,  and  judg- 
ment entered  for  the  respondents  with  costs. 

T.  Anxiie,  for  the  appellant  (the  defendant  below). 
The  contention  before  the  learned  judge  of  the 
County  Court  below  is  correct,  and  the  plaintiffs 
should  have  been  nonsuited.  It  appears  on  the  face 
of  the  case  that  no  tenancy,  or,  at  the  most,  only  a 
tenancy  at  will,  was  created  by  this  agreement.  In 
the  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp. 
466,  which  was  an  action  by  a  corporation  aggre- 
gate for  use  and  occupation.  Lord  EUenborough, 
C.J.,  said,  **  a  corporation  cannot  demise  except  by 
deed ;  but  the  action  /or  use  and  occupation  does  not 
necessarily  suppose  any  demise.  It  is  enough  that 
the  defendant  used  and  occupied  the  premises  by 
the  permission  of  the  plaintiffs,  and  a  corporation, 
as  well  as  an  individual,  may  without  deed  permit  a 
person  to  use  and  occupy  premises  of  which  they 
are  seised.  I  am  of  opinion  that  there  is  no  objec- 
tion to  the  action  on  this  ground."  So  in  The 
Souihwark  Bridye  Company  v.  SiUs  and  others^  Car.  & 
P.,  Best,  C.  J.,  said,  "  If  it  be  necessary  to  proceed 
upon  a  demise  by  a  corporation  it  must  be  by  deed, 
but  in  this  case  there  has  been  use  and  occupation, 
for  which  I  am  of  opinion  that  the  defendants  are 
bound  to  pay."  So. also  in  The  Mayor  and  Burgesses 
of  Stafford  v.  TiU,  4  Bing.  75  ;  6  L.  J.  77,  C.  P.,  and 
12  Moo.  260,  it  was  held  that  a  corporation  aggre- 
gate might  sue  in  assumpsit  for  use  and  occupa- 
tion, where  the  tenant  had  held  premises  under  them 
and  paid  rent.  Those  cases  show  clearly  that 
though  a  corporation  cannot,  where  there  is  no  demise 
under  seal,  put  in  force  against  the  tenant  an 
agreement  not  under  seal,  yet  if  he  has  occu- 
pied, they  may ,  bring  assumpsit  for  use  and 
occupation ;  for,  as  Best,  C.  J.  says  in  the  case  in 
4  Bing.  **from  the  fact  of  occupation  a  promise  to 
pay  will  be  implied."  The  defendant  here  may  be 
liable  to  pay  a  compensation  for  his  enjoyment  of 
the  premises,  but  nothing  more.  Swatman  v. 
Ambkry  8  Exch.  72  ;  22  L.  J.  81,  Ex.  is  on  all  fours 
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with  the  present  case.  That  ^as  debt  on  an 
indenture  by  commissioners  of  a  navigation  com- 
pany, for  rent  under  a  demise  by  them  to  the  plaintiff 
of  certain  tolls,  under  which  the  [plaintiff  had 
entered  and  occupied  and  received  the  tolls  for  a  year, 
but  the  commissioners  never  having  executed  the 
lease,  the  court  held  that  the  plaintiff  had  not 
received  the  stipulated  consideration,  viz.,  a  per- 
manent estate  during  the  demise  and  on  its  terms, 
and  so  was  not  liable  to  be  sued  upon  his  covenant 
therein.  In  the  present  case  the  appelant  has 
received  no  legal  title.  He  entered  and  held  solely 
at  the  will  and  pleasure  of  the  respondents.  At  no 
moment  could  he  have  sued  the  commissioners,  nox 
could  they  have  sued  him,  except  on  an  implied 
covenant,  but  none  such  was  here.  "  There  was," 
in  the  language  of  Best,  C.  J.,  in  The  Mayor,  j*c.,  oj 
Stafford  v.  Till,  4  Bing.  77,  "  no  mutuality  in  the 
contract."  There  was  no  binding  contract,  and  so 
there  can  be  no  action  for  the  breach  of  any  of  the 
alleged  terms  of  it.  As  evidence  of  what  would  be 
a  proper  sum  to  pay  for  use  and  occupation,  the 
agreement  might  be  put  in,  but  for  no  other  pur- 
pose could  it  be  used. 

Gates,  for  the  respondents  (the  commissioners) 
contra. — ^The  appellant,  having  entered  and  occupied 
under  the  agreement,  and  then  held  over,  paying 
the  same  amount  of  rent,  there  are  a  string  of  cases  to 
show  that  he  held  over  on  the  terms  of  such  agree- 
ment, although  it  might  have  been  roid  ab  origine  for 
want  of  the  corporate  seal,  and  that  he  became 
tenant  from  year  to  year  on  such  terms  of  the  agree- 
ment as  are  applicable  to  such  a  tenancy  ;  and  it  is 
contended  that  the  liability  to  repair  is  a  term  so 
applicable.  [Kbllt,  C.  B. — You  must  go  farther, 
and  show  that  the  appellant  held  under  such  terms. 
Bbamwbll,  B.— Mr.  Anstie  says  that  at  no  period 
of  the  three  years  could  you  have  compelled  mm  ta 
do  these  repairs.]  After  occupation  and  payment 
of  rent  under  the  agreement,  it  would  not  have  been 
competent  to  the  lessors  to  turn  round  and  treat  the 
agreement  as  void  and  turn  him  out  before  the 
three  years  had  expired.  If  this  action  had  been  in 
a  Superior  Court  instead  of  the  County  Court  the 
declaration  would  have  been  that  in  consideration 
of  the  defendant  becoming  tenant  to  the  plaintiffs, 
&c,  the  defendant  promised  to  impair.  [Kbllt, 
C.  B. — That  may  no  doubt  be  so  as  between  indi- 
viduals, but  have  you  any  such  case  where  a 
corporaiion  are  landlords,  and  would  not  such 
a  declaration  fail  if,  at  any  moment,  the  plaintiffs 
were  at  liberty  to  turn  him  out  ?  Brahwbll,  B. 
Such  a  declaration  assumes  that  he  became  tenant 
on  such  and  such  terms ;  but  he  did  not ;  it  is 
begging  the  whole  question.]  It  is  clear  from  the 
cases  cited  fur  the  appellant  that  a  corporation  may 
be  landlords,  and  a  person  be  their  te.  ant,  without 
the  terms  of  the  tenancy  being  under  seal ;  and  if 
that  be  so  the  appellant  is  out  of  court.  [Kbllt. 
C.B.— Yes,  he  may  be  a  tenant,  but  on  what  terms  ? 
— a  tenant  at  will.  Have  you  any  case  of  an 
executed  consideration  where  a  corporation  has  been 
allowed  to  sue  on  a  contract  not  under  seal  for 
aught  but  use  and  occupation  ?]  The  present  case  is 
aniiUogous  to  the  ordinary  case  of  a  demise  not 
under  seal  for  a  longer  term  than  three  years,  in 
which,  though  the  demise  be  void  under  the 
Statute  of  Frauds,  yet  the  plaintiff  as  tenant  from 
year  to  year  under  its  terms  may  be  liable  to  do 
repairs :  {^Richardson  v.  Giffard,  1  A.  &  E.  62 ;  ft  L.  J. 
N.  S.  122,  K.  B. ;  and  the  judgmento  of  Littledale 
and  Patteson,  JJ.,  there).  So  here  this  agreement, 
though  void  as  a  demise,  is  good  eridence 
of  the  terms  under  which  the  appellant  held. 
[Kbllt,  C.B.-* Until  you  can  show  that  a  corpora- 
tiou  can  make  a  binding  agreement  except  under 
seal  the  cases  of  ordinary  lessors  which  you  have 
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cited  are  inapplicable.    Take  the  case  of  a  corpora- 
tion — ^not  a  trading  company — ^letting  by  parol  a 
waggon  and  horaes  to  a  man  for  a  month  for  a 
certain  ram,  and  though  the  next  day  they  may  haTc 
power  to  depriye  him  of  the  nee  thereof,  yet  they 
are  naed  for  the  month  and  returned — can  the 
corporation  in  an  action  recoTcr  the  agreed  sam  ?] 
That  woold  be  a  different  case.    Here  it  may  be 
argued  that  it  is  part  of  the  business  of  the  respon- 
dents to  let  the  properties  forming  the  estates  for 
the  management  of  which  they  were  incorporated. 
Within  thi  scope  of  their  powers  railway  companies 
may  sue  and  be  sued  on  contracts  not  under  seal, 
and  so  here,  though  it  might  ha^e  been  better  if 
they  had  affixed  their  seal,  the  respondents  may  well 
adopt  this  mode  of  leasing  their  property ;  and  it 
is  their  usual  mode  of  dealing  with  premises  which 
are  constantly  let  in  small  parcels,  and  for  short 
terms.     Whether  they  hare  or  not  the  power  to 
demise  by  deed,  yet  having  in  writing  expressed  the 
terms  of  the  holding,  it  is  as  if  a  private  individual 
had  endeavoured    to   demise    bv  parol   for  more 
than  three  years.    [Kblly,  C.  B.— There  the  law 
says   it    shall    result    in   a    tenancy   from   year 
to  year.    The  question  here  is,  can  a  corporation 
demise  from  year  to  year  without  a  deed  ?    And,  as 
my  brother  Bramwell  suggests,  even  had  this  been  a 
lease  under  seal,  and  the  defendant  had  hdd  over  after 
the  expiration,  would  there  have  been  an  implied 
contract  on  the  part  of  the  corporation  enabling 
them  to  sue,  such  implied  contract  not  being  under 
seal?}    The  principles  on  which  courts  of  equity 
exercise  their  jurisdiction  in  decreeing  specific  per- 
formance of  parol  agreements  accompanied  by  part 
performance,  extends  not  only  to  contracts  which 
but  for  such  part  performance  would  be  void,  nnder 
the  Statute  of  Frauds,  but  to  such  as  being  entered 
into  by  corporations  are  invalid  for  want  of  their 
corporate  seal:   (Fry  on  Specific  Performance  of 
Contracts,  s.  388,  pp.  176-7.)    The  tenant  could  in 
equity  have  obtained  an  injunction  restraining  the 
commissioners  from  turning  him  out,  and  a  bill 
for  specific  performance.    Thus,  in  Marskatl  v.  TU 
Corporation  of  Queenboroughy  1  Sim.  &  Stu.  520,  where 
on  the  faith  of  a  corporate  resolution,  though  not 
under  seal,  for  granting  an  interest  in  corporate  pro- 
perty, an  expenditure  had  been  incurred,  the  Vice- 
Chancellor  said  he  was  ^Mndined  to  think  that  both 
principle  and  authority  would  be  found  for  com- 
pelling the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution.*'    And  again,  in  an 
Irish    Chancery  case,  St^ewau^  Hospital  v.  /^<u, 
(15  Jr.  Chan.  Rep.  405),  the  Master  of  the  Bolls 
decreed  specific  peiformance  of  a  parol  contract 
for  a  lease  by  the  corporation,  there  having  been 
part  performance,  by  putting  the  respondent  into 
possession.    [Clsabbt,  B.— The  same  principle  has 
been  acted  upon  on  the  equity  side  of  th^s  court,  in 
Wilmot  and  otHen  v.  The  Corporation  of  Coventry, 
1  Yo.  &  Coll.  Ex.  Rep.  508.]    All  these  cases  show 
that  equity  wfll  compel  specific  performance  by 
B.,  a  party  to  a  contract,  where  A.,  the  other  party, 
relying  on  the  good  faith  of  B.,  does,  or  omits  to  do, 
something.     But  there  is  a  case  in  replevin  at 
common  law  (  Wood  v.  Tate^  2  Bos.  &  Pul.  N.  R. 
247),  which  is  decisive  in  favour  of  the  respondents. 
The  Court  of  Common  Pleas  there  held  unani- 
mously, that  under   a  demise  for  years  by  the 
bailiffs,  aldermen,  and  burgesses  of  a  borough,  not 
bearing  the  corporate  seal,  under  which  the  tenant 
had  pi^  rent  to  the  buliff  s  as  chief  officers  of  the 
borough,  the  defendant,  as  their  servant,  might 
make  cognisance  for  taking  a  distress,  under  a 
demise  by  the  corporation ;  for  the  payment  of  rent 
to  the  bailiff,  admitted  a  tenan<7  from  year  to 
year,  under  the  corporation.     And  in  I)oe  dem, 
Penniiwton  and  others  v.   Tamertj    12  Q.   B.  998 ; 
18  L.  JF^  N.  &  49,  Q.  B.,  the  Court  of  Queen's  Bench 


held  that,  even  under  an  absolutely  void  lease,  the 
receipt  of  rent  by  a  dean  and  chapter  was  evidence, 
from  which,  withcmt  proof  of  any  instrument  under 
seal,  a  demise  from  year  to  year  might  be  presumed 
against  them ;  the  presumption  in  such  a  case  being 
the  same  against  a  corporation  aggregate  as  agtiinst 
an  ordinary  person ;  and  that,  though  to  enforce  an 
executory  contract  against  a  corporation,  it  might 
be  necessary  to  show  that  it  was  by  deed,  yet  where 
a  corporation  have  acted  as  upon  an  executed  con- 
tract, it  was  to  be  presumed  against  them  that 
everything  necessary  to  make  it  a  binding  contract 
on  both  parties  had  been  done,  the  corporatioii 
having  had  all  the  advantage  they  would  have  had 
if  the  contract  had  been  regularly  made.  He 
referred  also  to  the  Acts  relating  to  the  Ecclesias- 
tical Commissioners  for  England,  6  ft  7  WilL  4,  c.  77 ; 
6  ft  7  Vict,  c  87,  s.  6 ;  and  18  ft  14  Vict,  c  94, 
ss.  7  and  8,  giving  the  commissioners  all  the  powers 
and  rights  of  absolute  owners. 

Anstie  in  reply. — ^The  only  statute  bearing  on 
the  case,  of  those  referred  to  controj  is  that  of 
Id  ft  14  Vict.,  but  it  does  not  apply.  It  gives 
the  commissioners  no  new  powers,  and  there 
being  no  express  power  to  lease  without  deed, 
there  can  be  none  under  the  statute.  In  Doe  d.  Pen" 
nington  v.  Taniere  it  was  merely  presumed  that  aU 
necessary  formalities  had  been  gone  through,  and 
all  been  rightly  done,  and  that,  too,  after  a  great 
lapse  of  time.  But  here  it  is  expressly  found  that 
there  was  no  valid  demise  for  want  of  the  necessary 
formality  of  the  corporate  seaL  In  Wood  v.  Tote, 
so  far  as  I  can  see,  the  lei^  appears  to  have  been 
executed  by  the  proper  parties  to  a  corporation  lease, 
though,  tlm>ugh  some  blunder,  other  persons  also 
were  made  jiarties,  and  the  private  seals  of  the 
parties  were  affixed  instead  of  the  corporate  seaL 
At  any  rate,  it  is  difficult  to  reconcile  that  case  with 
the  cases  previously  cited  by  me  for  the  appellant. 
Thou^  it  may  be  the  commissioners,  in  equity, 
might  have  compelled  a  specific  performance,  they 
have  not  done  so.  The  equity  cases  dted  are  of  no 
avail  at  common  law,  and  that  of  Wood  v.  Tate  goes, 
it  is  submitted  too  far ;  for,  if  followed  to  its  logical 
conclusion,  it  would  follow  that  a  corporate  lease  for 
ninety-nine  years,  not  under  seal,  might  be  enforced 
if  there  had  been  only  six  months'  possession.  [Brax- 
WBLL,  B.— Suppose  the  commissioners  to  have  let 
you  into  possession  of  land  to  which  it  turned  out 
they  had  no  title,  and  trespass  to  be  brought  against 
you  by  the  rightful  owner,  what,  if  any,  would  be 
your  remedy  against  them  ?]  A  bill  in  equity  to 
enforce  specific  performance  of  that  which  they  had 
not  the  power  to  perform,  which  would  be  a  rethrctio 
ad  abswrdum.  The  appellant  here  did  not  get  what 
he  bargained  for,  viz.,  a  three  years'  lease,  but  only 
a  yearly  tenancy,  as  in  Stoatuum  v.  Andder  {M  np.), 
and  an  action  for  use  and  occupation  is  the  only  one 
that  can  be  maintained  against  him.  He  referred 
also  to  a  recent  case,  on  appeal  from  the  Master  of 
the  Rolls  to  Lord  Cranworth,  L.  C. : 

^tmn  V.  JPoMon,  18  L.  T.  Rep.  N.  S.  948;  35 L.  J. 
140,  Ch. ;  L.  Rep.  1  Ch.  App.  35. 

Kbllt,  C.  B. — I  am  of  opinion  that  the  Terdict 
found  for  the  respondents,  the  plaintiffs  below,  by 
the  learned  judge  of  the  County  Court,  must  stand, 
and  that  the  respondents  are  entitled  to  recover  in 
this  action.  It  was  an  action  for  dihipidations 
brought  in  the  County  Court,  without  any  plead- 
ings, by  a  corporation,  upon  the  alleged  breach  of  a 
covenant  or  condition  by  the  defendant  contained 
in  a  lease,  or  agreement  for  a  lease,  for  the  repairing; 
and  keeping  in  repair,  certain  demised  premises,  and 
delivering  them  up  at  the  end  of  the  term  in  tenant- 
able  repair.  The  agreement  in  question,  under 
which  the  defendant  entered  into  possesaion  and 
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occupied  the  premises  as  tenant,  ^was  entered  into 
by  the  commissioners  through  their  agent,  bj  whom 
it  was  executed  ou  their  behtdf  on  the  one  part,  and  by 
the  defendant  on  the  other  part,  but  it  was  not  sealed 
with  the  common  or  corporate  seal  of  the  plaintiffs. 
It  was  consequently,  therefore,  objected,  on  behalf  of 
the  defendant,  that  as  a  corporation  was  incompetent 
to  enter  into  a  contract  save  by  deed  under  their 
corporate  seal,  and  as  the  present  agreement  was 
not  so  sealed,  there  was  no  contract  at  all  between 
the  parties,  and  no  consideration  for  any  promise  or 
covenant  on  the  part  of  the  defendant,  and  that  so 
the  aoUon  by  the  commissioners  was  not  maintain- 
able. The  case,  though  affecting  only  a  very  small 
amoabt  of  property  in  the  present  instance,  is 
ncTerthelesi  one  of  very  great  importance  as 
iuTOTing  matters  of  high  and  grave  interest  affect- 
ing a  very  large  number  of  estates  thoughout 
England,  of  which  the  Ecclesiastical  Commissioners 
are  the  proprietors.  The  facts  in  the  case,  and  the 
statements  made  at  the  bar,  show  the  manner  in 
which  the  commissioners  have  been  in  the  habit  of 
dealing  with  this  rast  property,  with  respect  to  their 
lettings  to  their  yearly  tenants.  It  is  very  much  to 
be  regretted  that  the  commissioners,  who,  by  their 
Acts  of  Parliament,  have  the  power  to  appoint,  abd 
no  doubt  hare  appointed,  an  **  estates  committee," 
with  power  to  make  leases  and  to  aflOix  thereto  a 
oommon  seal,  should  nerertheless  have  been,  as  it 
appears  from  the  case,  in  the  habit  of  entering  into 
agreements  for  leases  in  the  irregular  manner,  as 
regards  the  absence  of  their  common  seal,  in  which 
the  present  agreement  was  etitered  into.  With  that, 
however,  we  have  nothing  to  do ;  we  bare  only  to 
decide  the  present  case  upon  the  principles  of  law 
which  are  applicable  to  the  facts  of  it.  Now,  I  am 
of  opinion  that  this  action  can  be  maintained  by  the 
plaintiffs  against  the  defendant  and  that  there  was 
a  good  consideration  for  the  defendant's  promise 
that  consideration  being  the  equitable  obligation 
which,  under  the  circumstances,  was  upon  the 
plaintiffs,  the  commissioners.  Let  us  look  at  the 
facta.  The  lease  or  agreement  in  question  was 
for  a  letting  for  a  term  of  three  years,  under 
which  the  defendant  agreed  to  pay  rent  and  to  put 
and  keep,  and  at  the  end  of  the  term,  redeliver,  the 
premises  in  tenantable  repair.  Now,  this  agreement 
not  being  under  the  common  seal  of  the  commis- 
sioners could  not,  before  entry  and  occupation  under 
it,  have  been  enforced  by  or  against  cither  of 
the  parties  to  it.  But  what  happens  here?  It 
appears  that  the  defendant  entered  into  pos- 
session under  the  agreement,  and  occupied  the 
premises  for  the  specified  term  of  three  years, 
paying  the  reserved  rent,  and  that,  at  the  expiration 
of  the  term,  he  continued  on  in  the  occupation  of 
the  premises  for  a  further  period  of  two  years,  pay- 
ing the  same  amount  of  rent  aa  before,  up  to  Lady- 
day  1868,  when  his  tenancy  was  determined  under  a 
notice  to  quit,  given  six  months  previously.  I  am 
of  opinion  that,  upon  his  so  holding  over,  there  arose 
an  implied  tenancy  from  year  to  year,  on  such  of 
the  terms  of  the  agreement  as  are  applicable  to  a 
yearly  tenancy,  and  that  the  covenant  or  promise, 
contained  in  the  agreement,  to  repair,  and  keep  and 
deliver  up  the  premises  in  tenantable  repair,  was  a 
t<frm  incidental  and  applicable  to  such  yearly 
tenancy ;  and  that  such  a  tenancy  from  year  to  year 
implies  a  contract  binding  on  the  part  of  both  land-  j 
lord  and  tenant,  as  much  after  as  before  the  expira- 
tion of  the  original  term.  In  my  judgment  the  case 
of  Wood  y.  T<iU  (ubi,  tttp.)  was  well  decided.  The 
tenant  there  had  been  let  into  possession,  and 
had  paid  rent  under  a  lease  which  was  void, 
as  a  corporation  lease,  for  want  of  the  corpora- 
tion seal,  and  Sir  J.  Mansfield,  C.  J.,  in  his 
judgment  in  that  case,  after  recapitulating  the 
facts,  says :  **This  being  so,  I  can  only  consider  this 


to  have  been  intended  to  be  a  corporation  lease  of 
corporation  lands  to  the  plaintiff,  and  to  have  been 
executed  in  a  blundering  manner.  The  plaintiff 
has  entered  and  paid  his  rent  from  time  to  time  to 
the  bailiffs  of  the  borough,  who  are  the  proper 
persons  to  receive  it.  The  lease  then  being  Yoid,  in 
consequence  of  the  blunder  in  the  mode  of  its 
execution,  is  not  the  plaintiff  tenant  from  vear  to  yectr  f 
and  half  a  year's  rent  being  now  due,  have  not  the 
corporation  a  right  to  distrain  for  that  rent  ?  That 
appears  to  me  to  be  the  plain  result  of  all  the  facts 
stated  in  the  case.  Supposing  the  lease  to  have 
been  properly  executed,  the  only  question  would  be 
whether  the  introduction  of  the  names  of  those 
persons,  who  happened  to  be  aldermen  of  the  borough 
at  the  time  of  the  execution,  would  make  the  lease 
void.  As  at  present  advised,  I  think  that  all  that 
is  introduced  about  the  aldettnen  might  b^  rejected 
as  surplusage :  and,  if  so,  the  result  would  he  the 
same  as  it  will  be  from  our  considering  the  lease  void^ 
and  the  tenancy  as  a  tenancy  from  year  to  year,  with  half 
a  yearns  rent  Sue.**  That  case,  I  think,  is  an  autho- 
rity for  holding  that,  although  the  lease  itself  in 
the  present  case  was  void  for  the  reason  before  men- 
tioned, yet  nevertheless  an  implied  tenancy  from 
year  to  year  was,  under  the  circumstances  of  the 
case,  created  between  the  plaintiffs  and  the  defen- 
dant. But  then  comes  the  further  question  whether 
it  was  competent  to  the  plaintiffs,  as  a  corporation, 
to  bring  this  action  for  the  breach  of  the  terms  of  an 
agreement  which  was  void  ab  origine  by  reason  of 
its  not  being  under  the  corporate  seal  ?  In  my 
judgment  it  was  competent  to  them  so  to  do,  the 
present  case  being  one,  not  of  an  executory^  but  of 
an  executed  contract.  There  is  here  no  waht  of  the 
**  mutuality  "  alluded  to  by  Best,  C.  J.  in  The  Mayor 
of  Stafford  y.  Till  (jabi.  sup.).  On  the  end  hand,  the 
defendant  may  be  sued  upon  his  covenant,  and  on 
the  other  there  is  an  equitable  obligation  upon  the 
plaintiffs  to  fulfil,  on  their  part,  the  contract  into 
which  the  defendant  entered,  confiding  in  their 
good  faith.  Now  that  such  an  equitable  obligation 
on  the  part  of  one  party  to  a  contract,  will  form  a 
good  legal  consideration  for  maintaining  an  action 
for  a  breach  of  any  of  the  terms  of  a  contract, 
specific  performance  of  which  would  be  decreed  in 
equity,  even  though  one  of  the  parties  may  be  a 
corporation,  and  the  contract  Is  not  under  s6al, 
is  clear  from  the  case  of  Steecens's  Hospital 
y.  Dyas,  which  has  been  cited  from  the  Irish 
Chancery  Reports.  Both  parties  there  had  acted 
under  the  contract,  and  the  question  was,  whether 
there  was  any  obligation  upon  the  corporation  to  per- 
form their  part  of  the  bargain.  Again,  in  the  case  of 
The  Mayor  and  Corporation  of  Stafford  v.  TiU,in  4Bing. 
where  it  was  held  by  the  Court  of  Common 
Pleas  that  a  corporation  aggregate  might  recover 
for  use  and  occupation,  where  the  tenant  had 
held  the  premises  under  them,  and  paid  rent. 
Best,  C.  J.,  in  delivering  the  considered  judg- 
ment of  that  court,  says,  **  Where  a  party  has 
occupied  land,  the  contract  between  him  and  the 
landlord  must  be  considered  cu  executed,  so  that 
there  is  no  necessity  for  alleging  in  ibe  decla- 
ration an  express  promise;  from  the  fact  of 
occupation,  a  promise  to  pay  will  be  implied : 
although  in  an  executory  contract  the  plaiutlfE 
must  rest  his  case  upon  an  express  promise;  and 
where  that  is  so,  if  one  of  the  parties  is  not  in 
a  condition  to  enter  into  a  promise,  he  cannot 
take  advantage  of  a  promise  by  the  oiher, 
because  there  would  be  no  mutuality  in  the  con- 
tract. We  do  not  decide,  therefore,  that  a 
corporation  could  sue  in  assumpsit  on  every 
express  promise,  because,  if  the  contract  were 
executory^  there  might  be  no  mutuality  of  benefit, 
and  consequently  no  consideration.  But  in  the 
present  case  the  land  had  been  enjoyed  by  the 
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defendant,  the  promise  to  pay  for  it  is  implied, 
and  there  is  good  consideration  for  the  premises.*^ 
So,  in  the  present  case,  had  there  been  no 
mutuality  in  this  contract,  it  may  be  the  plain- 
tiffs oould  not  haye  maintained  this  action, 
because  there  would  haTe  been  no  consideration 
for  the  defendant's  promise,  —  but  there  is  mutu- 
ality here,  because  the  contract  is  executed  and 
the  equitable  obligation  to  which  I  have  before 
referred,  constitutes  a  good  consideration  on  which 
to  found  the  action.  Under  these  circumstances 
I  am  of  opinion  that  the  contract  and  pro- 
mise may  be  enforced  against  the  defendant,  and 
that  our  judgment  must  be  for  the  respondents. 

Bramwsll,  B. — I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  retain  their  verdict  for  the  reasons 
which  I  am  about  to  give,  and  for  none  other.  The 
first  question,  to  my  mind,  is,  was  the  defendant  as 
a  yearly  tenant  bound  to  repair  these  premises? 
Now  I  am  of  opinion  that,  holding  on  as  an  annual 
tenant  after  the  expiration  of  the  lease,  whether 
it  be  a  void,  voidable,  or  binding  one,  he  was  bound 
to  repair.  The  next  question,  I  think,  is,  could  there 
be  an  annual  tenancy  between  these  parties?  I 
think  there  could  be  on  the  authority  of  the  case 
of  Wood  V.  Tate,  cited  by  Mr.  Gates.  As  I  under- 
stand that  case,  I  take  the  Court  of  Common  Pleas 
to  have  decided  by  it  that,  in  a  case  like  the  present, 
where  the  tenant  has  occupied  and  paid  rent  for 
premises  under  a  corporation,  there  may  be  a  good 
common  law  tenancy  between  him  and  them, 
although  the  lease  under  which  he  entered  into 
possession  may  be  void  for  want  of  the  corporate 
seal,  and  there  may  be  in  fact  no  lease  at  idL 

PiooTT,  B.— I  also  am  of  the  same  opinion,  on  the 
authority  of  Wood  v.  Tate, 

Clbasbt,  B. — I  am  of  the  same  opinion.  The 
question  here  is,  whether  there  was  sufficient  consi- 
deration for  the  defendant's  promise?  I  think 
there  was.  I  cannot,  I  think,  do  better  than 
quote,  from  the  considered  judgment  of  the  Court 
of  Common  Fleas  in  the  case  of  Arnold  v.  The 
Mayor,  ^.  oj  Poole,  6  Sc.  N.  R.  741 ;  4  M.  &  G. 
896 ;  12  L.  J.  Bep.  N.  S.  97,  C.  P.,  what  was 
said  by  Tindal,  C.J.  in  delivering  it.  At  p.  776 
of  5  Sc.  N.  R.,  that  learned  judge  says :  <*  But  ano- 
ther class  of  cases  was  cited  at  the  bar,  in  which 
corporations  aggregate  have  been  allowed  to  main- 
tain actions  on  simple  contracts  not  falling  within 
either  of  the  principles  considered  in  other  cases 
which  have  been  cited ;  and  it  was  contended  that 
all  contracts  to  be  binding  must  be  mutual ;  and 
that  therefore  where  corporations  may  sue  upon 
simple  contracts,  it  follows  as  a  legal  consequence 
that  they  may  also  be  sued.  But  we  think  the  pro- 
hibition as  to  the  necessary  mutuality  was  stated  too 
broadly,  and  that  it  must  be  confined  to  those  cases 
where  the  want  of  mutuality  would  leave  one  party 
without  a  valid  or  available  consideration  for  his  pro- 
mise.** Now  if  we  look  to  the  matter  here  it  is  clear 
that  the  present  defendant  was  not  without  remedy. 
The  cases  which  have  been  cited  in  argxunent  show 
that  there  may  be  a  tenancy  from  year  to  year,  even 
though  there  may  be  no  valid  lease,  and  there  is  a 
case  which  has  not  been  referred  to,  Beverley  v.  The 
Lincobi  Gaslight  Company  (6  A.  &  G.  828  ;  2  N.  &  M. 
283 ;  7  L.  J.  N.  S.  113,  Q.  B.;,  in  which  the  Court  of 
Queen's  Bench,  in  a  long  and  elaborately  considered 
judgment,  delivered  by  Patteson,  J.,  held  that  a 
corporation  aggregate  might  enter  into  a  contract 
not  under  their  common  seal,  and  be  sued  in 
indebitatus  assumpsit  for  goods  sold  and  delivered 
thereunder,  notwithstanding  that  the  contract  was 
pot  jinder  seal,  and  that  such  contract  might,  as  in 


assumpsit  against  an  individual,  be  either  implied 
or  express.  In  that  learned  judgment,  many  of  the 
cases  cited  before  ub  to-day  were  considered  and 
discussed,  and  the  propositions  contended  for  by  the 
respondents  in  the  present  case  were  shown  to  be 
to  be  well  founded.  It  is,  I  think,  clearly  established 
that  there  was  a  tenancy  from  year  to  year  betweeo 
the  defendant  and  the  commissioners,  upon  the 
terms  of  the  agreement  under  which  the  latter 
originally  let  him  into  possession  of  the  premises. 

Appeal  dismissed. 

Attorney  for  the  appellant,  F,  Sccarth,  35,  Wel- 
beck-street.  Cavendish-street,  Cavendish-squate,  W. 

Attorneys  for  the  respondents,  Jennings,  White, 
and  Buckaton,  8,  Whitehall-place,  S.W. 
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Bairiston-at^Law. 


Monday,  May  SI,  1869. 

Ex  parte  Munbtbr. 

Crimincd  information— Second  appUeation — Pradiee  oJ 

the  court 

The  court  vnU  not  permit  a  second  appKeation  to  be 
made  far  a  rule  for  a  criminal  information  unkss 
leave  was  reserved  for  the  purpose  on  the  first  aopU" 
cation  from  very  special  circumstances,  such  as  being 
met  by  affidavits  which  afUrwards  turned  out  to  be 
based  on  perjury. 

On  a  former  day,  Denman,  Q.  C.  had  applied  to  the 
court  for  a  rule  for  a  criminal  information  against 
the  publisher  of  the  Sheffield  Independent  newspaper 
for  a  libel  inserted  in  that  paper  against  Mr. 
Munster,  who  was  a  candidate  at  the  late  electton 
for  Cashel,  when  the  rule  was  refused.  Having  now 
amended  affidavits,  supplying  certain  facts, 

Denman,  Q.  C.  renewed  his  application.  [Cock- 
burn,  C.  J.— This  is  a  second  application  upon  the 
same  subject.  This  court  does  not  permit  such  an 
application  to  be  renewed.]  There  are  cases  in 
which  it  has  been  done.  In  Rex  v.  Williams,  3  B.  & 
Aid.  582,  which  was  an  application  against  the 
Mayor  of  Chester  for  a  rule  for  a  criminal  informa- 
tion for  misconduct  at  an  election,  the  affidavits  did 
not  state  that  the  defendant  had  acted  from  a  cor- 
rupt motive,  and  the  court  therefore  declined  to 
grant  the  application,  but  upon  the  affidavits  being 
amended  the  application  was  renewed,  and  a  rule 
was  granted.  [Cogkbubk,  C.  J.— There,  leave  to 
renew  the  motion  was  granted,  but  none  such  was 
granted  in  this  casej  In  the  case  of  Rex  v.  Eve 
and  Parlby,  5  A.  &  £.  780,  a  second  application  was 
permitted,  no  leave  being  reserved.  [Cockburv, 
C.  J. — ^There  the  first  application  was  unsucoessfol 
in  consequence  of  its  being  met  by  certain  affidavits 
which  afterwards  turned  out  to  be  perjured.  Black- 
burn, J. — I  remember  a  case^I  think  it  was 
against  the  Satirist  newspaper — ^where  an  application 
for  a  criminal  information  was  defeated  by  affidavits 
which  stated  certain  facts,  and  upon  its  being  after- 
wards discovered  that  the  rule  was  discharged  by 
perjury,  a  second  application  was  permitted.]  Ijd 
the  present  case  additional  important  facts  are  dis- 
closed highly  important  for  the  justification  of  Mr. 
Munster. 

CoGKBURN,  C.  J. — I  think  that  a  person  who 
comes  to  ask  for  the  summary  interference  of  this 
court  should  take  care  that  he  has  an  sffidavit  sof- 
ficient  for  the  purpose.  We  must  act  in  such 
a  matter  not  with  reference  to  an  individual  casei. 
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but  upon  a  general  rule.  This  is  not  the  case  of  a 
mere  slip,  in  which  we  might  well  gire  leave  to 
amend  and  renew  the  application.  There  must  be 
no  rule. 

Rule  refused, 

Thtreday,  April  29, 1869. 
Rbg.  v.  Tab  Matob  of  London; 

Writ  of  restitution — Larceny — Jurisdiction  of  Court 
qf  Queen's  Bench— 2^  jr  25  Vict,  c.  96,  s,  100. 

The  jurisdiction  of  the  Court  of  Queen's  Bench  to  issue 
writs  of  restitution  in  reelect  of  property  stolen  was 
Undteato  cases  where  an  appeal  of  robbery  had  been 
made,  and  since  the  ab<Mtion  of  appeals  of  robbery, 
no  longer  exists. 

The  effect  of  the  enactment  oj  the  21  Hen.  8,  c.  11,  that 
the  owner  **  shall  be  restored  to  the  property  stolen 
from  Aim,  and  of  the  similar  enactments  tn  7  ff  S 
Geo.  4,  c  29,  s.  67.  and  24  ^  25  Vict.  c.  96,  s,  100, 
is  merely  to  vest  in  him  the  right  to  the  stolen  property, 
leaving  him  to  brina  his  action  or  to  pursue  the 
remedies  pointed  out  by  those  enactments. 

In  this  case  a  rule  had  been  obtained  by  the 
Solicitor- General  (Sir  J.  D.  Coleridge)  calling  on 
the  mayor,  commonalty,  and  citizens  of  the  city  of 
London  to  show  cause  why  a  writ  of  restitution 
should  not  issue  commanding  them  to  restore  to 
John  Walker  the  sum  of  270L,  being  the  proceeds 
of  the  sale  of  certain  goods  stolen  from  him  between 
Saturday  night,  the  4th  Feb.,  and  Monday  morning 
the  6th'Feb.  1865. 

A  large  quantity  of  watches  and  other  things  had 
been  stolen,  and  also  seventy  sovereigns.  The  bur- 
glars were  arrested,  and  in  a  chest  belonging  to  one 
of  them  were  found  fifty  watches  and  a  sum  of 
about  340^  in  Bank  of  England  notes  and  gold, 
together  with  certain  banking  securities,  and 
amongst  others  with  the  London  and  Westminster 
Bank  for  a  considerable  amount  The  burglars  were 
tried,  convicted,  and  sentenced,  and  an  application 
was  made  to  the  Recorder  to  order  the  proceeds  to 
be  restored,  and  he  ordered  that  the  watches  and 
the  seventy  sovereigns,  the  amount  of  money  stolen 
from  Mr.  Walker,  should  be  restored  to  him ;  but 
he  declined  to  make  any  order  as  to  the  rest  of  the 
property,  thinking  there  was  not  sufficient  evidence 
that  the  whole  of  the  property  was  the  proceeds  of 
the  robbery  on  Mr.  Walker's  premises,  and  that  he 
must  apply  to  the  Crown  or  the  Corporation,  which- 
ever haid  them.  These  burglars  had  been  guilty  of 
four  or  five  previous  burglaries,  and  the  whole  of 
their  property  was  handed  over  to  the  Corporation 
of  London,  they  being  entitled  by  charter  to  felons' 
goods  within  the  City  of  London.  Mr.  Walker  and 
others  petitioned  for  a  restitution,  but  the  Corpora- 
tion declined  to  comply  with  their  request. 

MeUish,  Q.  C.  (with  whom  was  Arddbald)  now 
showed  cause  against  the  rule.  This  court  has  now 
no  jurisdiction  to  issue  a  writ  of  restitution  in 
respect  of  sto'en  property.  At  common  law  a  writ 
of  restitution  was  granted  only  where  an  appeal  of 
robbery  had  been  made,  and  appeals  of  robbery 
having  been  abolished,  there  is  no  longer  power  at 
common  law  to  issue  the  writ.  The  powers  subse- 
quently given  by  statute  to  issue  the  writ  will  not 
enable  the  court  to  do  so  in  the  present  case.  The 
21  Hen.  8,  c.  11,  enacts  that  "if  any  felon  or  felons 
hereafter  do  rob,  or  take  away  any  money,  goods,  or 
chattels  from  any  of  the  king's  subjects,  from  their 
person  or  otherwise,  within  this  realm,  and  thereof 
the  said  felon  or  felons  be  indicted,  and  after 
arraigned  of  the  same  felony  and  found  guilty 
thereof,  or  otherwise  attainted  by  reason  of  evidence 
given  by  the  party  so  rubbed,  or  owner  of  the  said 


money,  goods,  or  chattels,  or  by  any  other  by  their 
procurement,  that  then  the  party  so  robbed  or 
owner,  shall  be  restored  to  his  said  money,  goods, 
and  chattels  ;  and  that  as  well  the  justices  of  gaol 
delivery,  as  other  justices,  afore  whom  any  such 
felon  or  felons  shall  be  found  guilty  or  otherwise 
attainted,  by  reason  of  evidence  given  by  the  party 
so  robbed  or  owner,  or  by  any  other  by  their 
procurement,  have  power  by  this  present  Act  to 
award,  from  time  to  time,  writs  of  restitution 
for  the  said  money,  goods,  and  chattels,  in 
like  manner  as  though  any  such  felon  or 
felons  were  attainted  at  the  suit  of  the  party  in 
appeal."  This  enabled  only  the  justices  of  gaol 
delivery,  or  other  justices  before  whom  the  felons 
were  convicted,  to  award  writs  of  restitution.  It 
does  not  give  the  power  to  any  other  court.  That 
statute  is  repealed  by  7  &  8  Geo.  4,  c.  29,  the  57th 
section  of  which  is  substantially  the  same  aa  sect. 
100  of  24  &  25  Yict.  c.  96,  which  enacts  that,  "if 
any  person  guilty  of  any  such  felony  or  misde- 
meanor as  is  mentioned  in  this  Act,  in  stealing, 
taking,  obtaining,  extorting,  embezzling,  converting 
or  disposing  of,  or  in  the  knovdngly  receiving,  any 
chattel,  money,  valuable  security,  or  other  pro- 
perty whatsoever,  shall  be  indicted  for  such  offence 
by  or  on  the  behalf  of  the  owner  of  the  property  or 
his  executor  or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  restored  to  the 
owner  or  his  representative,  and  in  every  case  iu 
this  section  aforesaid,  the  court  before  whom  any 
person  shall  be  tried  for  such  felony  or  misdemeanor 
shall  have  power  to  award,  from  time  to  time,  writs 
of  restitution  for  the  said  property,  or  to  order 
the  restitution  thereof  in  a  summary  manner,  pro- 
vided that  if  it  shall  appear  before  any  award  or 
order  made  that  any  valuable  security  shall  have 
been  bond  fide  paid  or  discharged  by  some  person  or 
body  coiporate  liable  to  the  payment  thereof,  or 
being  a  negotiable  instrument,  shall  have  been  bond 
fide  taken  or  received  by  transfer  or  delivery  by 
some  person  or  body  corporate  for  a  just  and 
valuable  consideration,  without  any  notice  or  with- 
out any  reasonable  cause  to  suspect  that  the  same 
had  by  any  felony  or  misdemeanor  been  stolen, 
taken,  obtained,  extorted,  embezzled,  converted,  or 
disposed  of,  in  such  case  the  court  shall  not  award 
or  order  restitution  of  such  security."  This,  too, 
only  empowers  the  court  before  which  the  felon  is 
convicted  to  award  a  writ  of  restitution.  This  court, 
consequently,  has  no  jurisdiction,  and  the  rule  must 
be  discharged. 

The  Solicitor' General  (with  him  Crompton  Huttan) 
in  support  of  the  rule.— At  common  law,  no  doubt, 
a  writ  of  restitution  only  followed  on  a  successful 
appeal  of  robbery ;  but  the  object  of  the  statutes 
subsequently  passed  was  to  do  away  with  the 
necessity  of  a  preliminary  appeal  of  robbery,  and  in 
addition  to  give  the  court  before  which  the  felon  has 
been  convicted,  power  to  order  the  restitution  of  the 
stolen  goods  in  a  summary  manner.  21  Hen.  8,  c.  1 1, 
enacts  in  absolute  terms  that  the  owner  ^  shall  be 
restored  to  his  said  money,  goods  and  chattels,"  and 
then  provides  that,  **  as  wdl  the  justices  of  gaol 
delivery  as  other  justices  afore  whom  any  such 
felon  or  felons  shall  be  found  g^iUty  .  .  .  have 
power  by  this  present  Act  to  award  from  time 
to  time  writs  of  restitution."  The  statute  was 
passed  in  aid  of  the  subject  and  to  enlarge  his 
remedy ;  it  should  therefore  receive  a  liberal  con- 
struction. TLuBH,  J. — In  case  of  an  appeal  of 
robbery  tried  here  the  stolen  property  was  iden- 
tified before  a  jury,  as  it  is  idso  in  the  case  of 
an  indictment,  whilst  Mr.  Walker  comes  here  and 
asks  us  to  determine  on  affidavits  that  these  things 
are  his  property.]  All  that  the  court  is  called  upon 
to  determine  on  affidavits  is  the  fact  of  the  feloa 
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haying  been  indicted  and  convicted  of  the  felony ; 
for  that  is  all  that  is  necessary  to  entitle  the  owner 
to  restitution.  The  enactments  of  the  statutes  sub* 
sequent  to  21  Hen.  8,  c.  11  are  in  this  respect  sub- 
stantially the  same  as  those  contained  in  it.  [Lush, 
J. — ^Is  not  the  meaning  of  the  subsequent  statutes 
this — that  in  all  cases  now,  whether  the  goods  have 
got  into  the  possession  of  the  Crown  or  not,  the 
Owner  shall  be  entitled  to  have  them  restored,  thus 
abolislung  the  conditions  formerly  annexed  to  the 
right,  and  making  it  absolute  ?]  If  the  construc- 
tion contended  for  is  not  correct,  the  words  "  shall 
be  restored"  might  as  well  have  been  omitted  from 
the  statute  of  Hen.  8.  [|Hannbi9,  J. — Those  words 
would  give  the  owner  a  right  to  the  property  in  the 
stolen  goods,  so  that  he  might  maihtain  an  action 
for  their  recovery.  This  interpretation  gives  full 
effect  to  the  words  ^  shall  be  restored."] 

<  Arch^ldy  in  reply  .—In  an  appeal  the  right  of  the 
party  to  the  stolen  goods  was  tried,  but  not  on  an 
indictment,  and  this  is  the  reason  why  a  writ  of  re- 
stitution followed  on  the  former  but  not  on  the  latter. 
Coke,  8  Inst.  348,  says,  **  And  by  the  statute  of 
21  Hen.  8,  a  11,  restitution  is  to  be  granted  upon 
an  indictment,  &c.  For  by  the  common  law 
the  party  should  not  be  restored  to  his  goods  upon 
an  indictment  (because  it  is  the  suit  of  the  king), 
albeit  the  enquest  found  that  the  party  had  mi^e 
fresh  suit.  But  restitution  was  to  made  upon  an 
appeal  which  is  the  suit  of  the  party."  There  is  no 
precedent  for  granting  a  writ  of  restitution  on  an 
indictment.  In  Reg  v.  Maddin,  5  Cox  C.  C.  218, 
Alderson,  B.,  says,  '*  I  have  looked  into  the  law  on 
the  subject  of  the  writ  of  restitution,  of  which  in  mv 
experience  I  never  knew  an  instance."  In  Goliahtly 
V.  jRmo&fe,  Lofft.  90,  Lord  Mansfield  says,  "  I  dfon't 
see  why  trover  is  not  good.  The  statute  puts  an 
indictment  in  the  same  case  as  a  writ  of  appeal, 
llie  statute  says  it  shall  be  restored,  but  leaves 
the  party  to  his  own  way  of  recovery.  Since  this 
statute  it  gives  him  a  particular  remedy,  but  does 
not  take  away  his  other  remedy."  This  shows  that 
the  words  *'  shall  be  restored "  have  a  meaning 
and  force  in  the  statute  without  the  inter- 
pretation contended  for  by  the  other  side.  So  Lord 
Campbell,  C.  J.,  in  Scattergood  v.  SyloeaUr^  15  Q.  B. 
510,  **On  reference  to  the  statutes  21  Hen.  8,  c.  11, 
and  7  &  8  Geo.  4,  c.  29,  we  are  satisfied  that  the  pro- 
perty is  revested  on  conviction.  By  the  stat. 
21  Hen.  8,  c.  11,  the  owner  was  restored  to  his 
goods.  How  could  that  be,  unless  he  had  a  right  to 
recover  them  ?  By  the  subsequent  statute,  *  the 
property  shall  be  restored.'  How  is  this  provision 
to  be  executed  effectually  unless  the  right  is  re- 
stored ?  It  may  be  matter  of  regret,  certainly,  when 
an  order  of  restitution  is  not  made  so  as  to  obviate 
the  necessity  of  an  action.  But  the  order  is  not  a 
condition  precedent  to  the  revesting  of  the  pro- 
perty." Hawkins's  Pleas  of  the  Crown,  title 
**  Appeal,"  was  also  referred  to. 

SixLLOB,  J. — We  are  all  of  opinion  that  in  this 
case  the  rule  must  be  discharged,  and  we  have  come 
to  tiiis  conclusion  on  the  following  considerations. 
It  appears  to  us  that  the  stat.  of  21  Hen.  8,  c.  11,  in 
providing  that  the  party  robbed,  or  the  owner, 
^  shall  be  restored  to"  the  money,  goods,  or  chattels 
of  which  he  has  been  robbed,  on  the  indictment  and 
conviction  of  the  felon,  left  untouched  the  process 
formerly  existing  for  the  recovery  of  stolen  goods, 
but  gave  in  addition,  to  the  person  robbed,  the  right 
to  recover  his  goods  by  action,  by  virtue  of  the 
words  in  the  Act  that  he  "  shall  be  restored  to  them." 
The  jurisdiction  was  then  exercised  by  the  Court 
of  Queen's  Bench,  and  by  that  only ;  and  that  juris- 
diction was  not  taken  away  by  the  Act,  though  it 
vent  on  to  give  other  remediei  in  Uie  words  that 


follow,  **and  that  as  well  the  justices  of  gaol 
delivery  as  other  justices  afore  whom  any  such  felon 
or  felons  shall  be  found  guilty  or  otherwise  attainted, 
by  reason  of  evidence  given  by  the  party  so  robbed, 
or  owner,  or  by  any  other  person  by  their  procure- 
ment, have  power  by  this  present  Act  to  award 
from  time  to  time,  writs  of  restitution  for  the  said 
money,  goods,  and  chattels,  in  like  manner  aa 
though  any  such  felon  or  felons  were  attainted 
at  the  suit  of  the  party  in  appeal."  The  mean- 
ing of  this  was  that  if  the  stolen  goods  were 
identified  before  the  justices  before  whom  the  felon 
was  tried  and  convicted,  there  should  be  a  summary 
remedy  by  application  to  those  justices  to  have  the 
goods  restored,  just  as  the  Court  of  Queen*s  Bench 
used  to  order  restitution  in  the  case  of  an  appeal.  Up 
to  the  end  of  the  reigpn  of  George  III.,  the  proceeding 
by  appeal  of  robbery,  though  it  had  become  obsolete, 
had  not  been  abolished ;  but  when  the  appeal  was 
abolished  then  the  jurisdiction  of  the  Court  of 
Queen's  Bench  to  issue  writs  of  restitution  ceased 
to  exist,  as  this  court  had  no  authority  to  award  a 
writ  of  restitution  except  as  following  on  an  appeal. 
The  intention  of  the  statutes  passed  subsequently 
to  that  of  Hen.  8,  seems  to  have  been  to  extend  still 
further  the  remedy  given  by  it,  giving  to  the  court 
before  which  any  felon  has  b^n  tried  and  con- 
victed, power  to  award  writs  of  restitution  of  the 
stolen  property,  or  to  order  the  restitution  of  it  in 
a  summary  manner,  but  giving  the  power  to  such 
court  only.  Therefore  it  appears  to  me  that  this 
court  has  no  longer  jurisdiction  to  award  a  writ  of 
restitution  in  a  summary  manner,  because  we  have 
not  now  existing  the  procedure  by  way  of  appeal  on 
which  the  jurisdiction  was  formerly  founded.  For 
these  reasons  I  think  that  the  rule  must  be  dis- 
charged. 

Lush,  J.— I  am  of  the  same  opinion.  This  court 
has  no  jurisdiction  at  common  law  to  issue  writs  of 
restitution.  It  had  power  only  to  order  restitution 
of  the  stolen  goods  as  part  of  the  procedure  by 
appeal.  I  cannot  find  in  the  statute  of  Hen.  8, 
any  words  to  lead  me  to  suppose  that  the  Legisla- 
ture, in  passing  it,  intended  to  confer  on  this  court 
such  a  jurisdiction  as  that  which  has  been  contended 
for  to  day.  The  words  relied  on  as  giving  that 
power  will  not  bear  the  meaning  given  to  them,  and 
in  answer  to  the  argrument  that  otherwise  they  must 
be  taken  to  be  redundant,  I  say  that  I  can  find 
abundant  reasons  for  putting  them  into  the  statute. 
The  words  enacting  that  the  owner  of  the  stolen 
goods  "  shall  be  restored  to  "  them,  give  the  owner 
an  absolute  right  to  them,  which  he  had  not  before, 
and  which  he  can  assert  by  action ;  and  the  next 
part  of  the  Act  points  out  a  summary  remedy  by 
which  he  can  obtain  possession  of  them,  from  the 
court  before  whom  the  felon  has  been  convicted. 

Hamkbit,  J.—I  am  of  the  same  opinion.  I  think 
the  language*  of  the  last  statute  paued  on  this  sub- 
ject roust  be  construed  with  reference  to  the  first 
one,  that  of  21  Hen.  8,  c.  11.  That  statute  pro- 
vides that  the  owner  of  the  stolen  property  <*  shall 
be  restored  to"  it ;  and  the  meaning  of  that  I  con- 
ceive to  be  that  he  shall  have  a  right  to  have  ids 
stolen  property  restored  to  him,  and  that  he  shall 
be  entitled  to  pursue  such  remedies  as  the  law 
gives  him  for  that  purpose.  The  statute  having 
done  that,  then  goes  on  to  give  him  an  additional 
remedy ;  he  may  get  from  the  court  before  whom 
the  felon  has  been  convicted,  a  writ  of  restitution, 
**  in  like  manner  as  though  any  such  felon  or  felons 
were  attainted  at  the  suit  of  the  party  in  appeal." 
This  left  it  still  necessary,  if  the  owner  desir^ 
to  obtain  restitution  otherwise  than  by  the  summary 
method  here  given,  to  proceed  by  the  former  method 
of  appeal.    Before  the  passing  of  the  last  Act  on  the 
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subject  the  proceeding  by  appeal  was  abolished,  and 
in  the  last  Act  (24  &  25  Vict,  a  96),  we  have  the 
words  similar  to  those  in  the  former  Acts,  that 
**  the  property  shall  be  restored  to  the  owner  or  his 
representative.*'  Remembering  that  the  proceeding 
by  appeal  had  been  aboUshed  before  this  statute, 
the  construction  of  these  words  contended  for  by 
the  Solicitor-General  would  amount  to  this,  that 
"shall  be  restored"  means  '^shaU  be  restored  by 
writ  of  restitution.**  Now  I  think  it  is  quite  clear 
that  the  Legislature  did  not  mean  that,  otherwise 
they  would  have  said  it  in  express  words,  because 
the  writ  of  restitution  is  referred  to  in  a  subse- 
quent part  of  the  section.  I  think,  then,  that  we 
give  full  meaning  to  the  words  of  the  section  in 
holding  that  they  vest  the  right  to  the  stolen  pro- 
perty in  the  owner  or  his  representative,  and  that 
he  is  to  have  a  particular  remedy  either  by  writ  of 
restitution  from  the  court  before  whom  the  felon 
has  b^n  convicted,  or  by  an  order  for  restitution  in 
a  summary  manner.  The  proceeding  which  was  the 
necessary  foundation  of  the  jurisdiction  of  this 
court  having  been  taken  away,  I  am  of  opinion  that 
there  is  no  power  in  this  court  to  award  a  writ  of 
restitution  in  the  present  case. 

Bide  discharged. 

Attorneys  for  Crown,  Field,  RMcoe,  and  Co. 

Attorney  for  defendants,  the  Ci^  Sohcitor. 


Monday,  May  10,  1869. 

MooNB   V.   Boss. 

Gaoler — Discharae  oj  prisoner  in  custody  for  contempt 
of  Court  of  (jhancery  -Neglect  to  discharge^ Form 
of  acrion— 11  Geo,  ^  ^  I  Will  4,  c.  )iQ,  s,  16, 
sub-sect.  5. 

11  Geo.  4^1  Will  4,  c.  36,  s.  15  (sub-sect  5)  enacts  that 
if  the  d^endant  in  a  Chancery  suit,  under  process  of 
contempt  for  not  appearing  ornot  answering,  be  in  actual 
custody^  and  shall  not  have  been  sooner  brought  to  the  bar 
of  the  Court  of  Chancery  under  process  to  answer  his 
contempt,  the  plaintiff,  if  the  contempt  be  not  sooner 
deated,  shall  bring  the  defendant  bu  an  hafteas  corpus 
to  the  bar  of  the  court  mthin  thirty  days  from  the 
time  of  his  being  actual^  in  custody  or  detained  (beina 
alrea(^  in  custody),  upon  process  of  contempt,  and  \f 
the  last  day  of  such  thirty  days  shall  happen  out  of 
term,  then  within  the  four  first  days  of  the  ensuing 
term.  .  .  .  And  in  case  such  defendant  shall  not 
be  brought  to  the  bar  of  the  court  within  the  respective 
times  aforesaid,  the  sheriff,  aaokr,  or  keeper,  serjeant- 
ai-'Orms,  or  messenger,  in  whose  custody  he  shall  be, 
shall  thereupon  dulcharge  him  out  of  custody,  without 
payment  by  him  qfthe  costs  of  contempt,  which  shall 
be  payable  by  the  party  on  whose  behalf  theprooess 
issued. 

A  writ  of  attachment  against  the  plaintiff  for  not  answer- 
ing a  bill,  being  issued  by  the  Court  of  Chancery  to  the 
sheriff  of  the  county  of  Devon,  the  sheriff  arrested  the 
plaintiff  and  delivered  her  into  the  custody  of  the 
gaoler  for  thcU  county,  together  with  a  warrant  showing 
on  the  face  of  it  the  cause  of  the  attachment.  Ttte 
plaintiff  neither  filed  an  answer  nor  was  called  to  the 
bar  of  the  court  within  the  time  specified  in  the  above 
enactment,  and  was  detained  in  custody  by  the  gaoler 
for  six  months  before  she  was  discharged.  In  an 
action  of  trespass  against  the  gaoler  • 

HdJ,  thai  the  gaoler  was  bound  to  discharge  the  plaintiff 
qfier  the  expiration  of  the  time  above-mentioned, 
without  reftrenee  to  the  sheriff, and  that  he  was  liable 
in  trespass  for  the  detention  beyond  that  time,  the 
gaoler  being  an  independemt  officer,  and  not  the  agent 
of  the  sheriff. 

In  this  case  a  role  had  been  obtained  by  BwddHe- 


Stan,  Q.  C,  calling  on  the  plaintiff  to  show  cause 
why  the  verdict  obtained  in  the  case  should  not  be 
set  aside  and  a  nonsuit  or  a  verdict  for  the  defen- 
dant entered  instead  thereof,  on  the  grounds  that 
the  action  of  trespass  would  not  lie  against  the 
defendant ;  that  the  action  was  brought  too  late ; 
that  it  ought  to  have  been  brought  against  the 
sheriff ;  or  why  a  new  trial  should  not  be  had  be- 
tween the  parties,  on  the  ground  that  the  damages 
were  excessive. 

The  action  had  been  brought  against  the  defen- 
dant, governor  of  the  Devon  county  gaol,  for 
assault  and  false  imprisonment. 

The  defendant  pleaded  (1)  not  guilty  by  statute 
(4  Geo.  4,  c.  64,  ss.  78-75) ;  (2)  that  he  did  what  is 
complained  of  by  the  plaintiffs  leave;  (8)  that 
before  and  during  the  time  of  the  committing  of  the 
alleged  trespass,  the  defendant  was  the  keeper  of 
the  gaol  of  and  for  the  sheriff  of  the  county  of 
Devon  in  and  for  the  said  county ;  and  a  suit  was 
then  pending  in  Her  Majesty's  High  Court  of  Chan- 
cery, to  wit,  a  suit  in  which  Nicholas  Moone  was 
complainant,  and  the  now  plaintiff  was  defendant, 
and  a  writ  of  our  Lady  the  Queen  of  attachment 
had  been  issued  out  of  the  said  Court  of  Chancery 
in  the  said  suit  directed  to  the  said  sheriff,  wherel^ 
it  was  commanded  that  he  should  omit  not  by 
reason  of  any  liberty  of  his  bailiwick,  but  that  he 
should  enter  the  same  and  attach  the  now  piaintiff 
if  she  should  be  found  in  his  bailiwick,  and  that' 
he  should  cause  her  to  be  brought  to  his  said  gaol  in 
the  county  aforesaid,  and  deUvered  to  the  keeper 
thereof,  who  was  thereby  directed  to  receive  and 
keep  her  there  safely,  so  that  the  said  sheriff  might 
have  her  body  before  her  said  Majesty  in  Her 
Majesty's  said  Court  of  Chancery,  on  the  28th  Nov. 
then  instant,  wheresoever  the  said  court  should  then 
be,  there  to  answer  to  her  said  Majesty  as  well  touch- 
ing a  contempt  which  the  now  plaintiff,  as  it  was 
alleged,  had  committed  against  Her  Majesty  as  also 
such  other  matters  as  should  be  then  and  there  laid 
to  her  charge ;  and  further  to  perform  and  abide 
such  order  as  Her  Majesty's  said  court  should  make 
in  that  behalf ;  and  thereupon  the  said  writ  was  duly 
delivered  to  be  executed,  to  the  said  sheriff  of  and 
for  the  said  county,  and  the  said  sheriff  under  and 
by  virtue  of  the  said  writ,  and  within  his  bailiwick, 
took  and  arrested  the  plaintiff  and  carried  and  con- 
veyed her  to  the  said  gaol  in  and  for  the  said 
county,  the  same  being  the  fit  and  proper  place  of 
confinement  for  her,  whilst  in  the  custody  of  the 
said  sheriff;  and  the  said  sheriff  then  and  there 
delivered  the  plaintiff  into  the  care  and  custody  of 
the  defendant  as  and  being  such  keeper  of  the  said 
gaol  as  aforesaid,  together  with  the  warrant  of  the 
said  sheriff  directed  to  the  defendant,  and  whereby 
by  virtue  of  the  said  writ  he  commanded  the 
defendant  that  he  should  receive  and  keep  the 
plaintiff  in  the  said  gaol  safely,  so  that  the  said 
sheriff  might  have  her  body  before  her  said  Majesty 
in  Her  Majesty's  said  Court  of  Chancery  on  the 
said  28th  day  of  November  then  instant,  where- 
soever the  said  court  should  then  be,  to  answer  to 
her  said  Majesty  as  well  touching  a  contempt  which 
tiie  plaintiff  as  it  was  alleged  had  committed  against 
her  said  Majesty  as  also  such  other  matters  as 
should  be  then  and  there  laid  to  her  charge,  and 
further  to  abide  and  perform  such  order  as  Her 
Majesty's  said  court  should  make  in  that  behalf. 
And  the  defendant,  as  and  being  such  keeper  of 
the  said  gaol  as  aforesaid  for  the  said  sheriff,  and 
by  his  authority  and  command  then  and  there 
accordingly  received  and  safely  kept  the  plaintiff, 
and  because  neither  the  said  sheriff  nor  the 
defendant  received,  or  had  notice  or  knowledge 
of,  any  writ  of  habeas  corpus  or  other  writ, 
rule,  or  order  of  the  said  Court  of  Chanceiy  or 
other    competent    authority    requiring     the    de« 
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fendant  to  bring  the  plaintiff  before  her  said 
Majesty  in  Her  Majesty's  said  Court  of  Chancery, 
or  to  discharge  the  plaintiff,  or  otherwise  to  d^ 
with  the  plaintiff ;  then  as  aforesaid  and  as  herein- 
after mentioned,  the  defendant  as  and  being  such 
keeper  of  the  said  gaol  as  aforesaid  for  the  said 
sheriff  and  not  otherwise,  and  by  his  authority  and 
command,  safely  kept  and  detained  the  plaintiff  in 
the  said  gaol  for  a  certain  space  of  time,  under  and 
by  yirtue  of  the  said  writ  and  warrant  which  are  the 
supposed  trespasses  in  the  declaration  alleged. 

The  plaintiff  joined  issue  on  the  first  plea,  and 
replied  to  the  second  that  before  any  of  the  alleged 
trespasses  or  grievances  the  plaintiff  revoked  the 
alleged  leave  whereof  the  defendant  then  had  notice ; 
and  to  the  third,  that  the  contempt  for  which  the 
plaintiff  was  ordered  to  be  attached  was  for  not 
answering  a  bill  filed  in  the  High  Court  of  Chancery, 
and  that  at  the  time  of  the  arrest  and  confinement 
in  the  said  plea  mentioned,  the  said  sheriff  and  de- 
fendant had  notice  that  the  contempt  for  which  the 
plaintiff  was  ordered  to  be  attached  was  for  not 
answering  ;  and,  having  such  notice,  it  became  and 
was  the  duty  of  the  defendant  to  discharge  the 
plaintiff  from  custody,  if  the  plaintiff  was  not 
brought  to  the  bar  of  the  High  Court  of  Chancery 
within  thirty  days  from  the  time  of  the  arrest  and 
confinement  of  the  plaintiff ;  and  the  plaintiff  was 
not  brought  to  the  bar  of  the  said  court  within  such 
thirty  days,  and  the  defendant  did  not  discharge  the 

Slaintiff  from  custody  though  he  was  requested  to 
0  so. 

There  was  also  a  new  assignment  to  the  third 
plea,  to  which  the  defendant  pleaded  not  guilty. 

At  the  trial,  which  took  place  at  Westminster, 
before  Hannen,  J.,  on  the  26th  June  1868,  it  ap- 
peared that  the  plaintiff  became,  on  the  death  of 
her  husband,  tenant  for  life  of  a  small  estate  in 
Devonshire.  She  began  to  cut  down  some  trees, 
whereupon  her  deceased  husband's  brother  filed  a 
bill  in  Chancery  against  her  to  restrain  this  waste. 
The  plaintiff  neglected  to  put  in  an  answer  to  the 
bill,  owing,  as  she  alleged,  to  the  want  of  money. 
For  this  contempt  of  the  court  of  Chancery,  a  writ 
to  attach  her  was  issued  from  that  court  directed  to 
the  sheriff  of  the  county  of  Devon ;  and  the  defen- 
dant, the  governor  of  the  Devon  county  gaol  at 
Exeter,  received  her  into  custody  on  the  4th  Nov. 

1864,  under  a  warrant  bearing  the  seal  of  the  sheriff 
of  the  county. 

The  plaintiff  was  advised  by  the  governor  to  put 
in  an  answer  to  the  bill  in  Chancery,  but  declined 
to  do  so,  and  continued  in  custody.  The  governor 
then  reported  her  case  to  the  Lord  Chancellor,  and 
received  a  reply  dated  15th  Nov.  1864,  from  the 
solicitor  to  the  Suitors'  Fund,  that  the  case  did  not 
seem  to  him  one  in  which  he  could  assist  the 
plaintiff,  nor  would  the  Lord  Chancellor  direct  him 
to  do  so;  and  that  as  being  in  possession  of  the 
rents  and  profits,  she  was  not  entitled  to  sue  in 
/ormd  pauperis.  The  plaintiff  remained  in  custody 
for  about  six  months  longer,  and  then  petitioned  the 
Lord  Chancellor,  whereupon  the  solicitor  to  the 
Suitors'  Fund  wrote  a  letter,  dated  the  8rd  June 

1865,  to  the  governor  of  the  gaol,  informing  him 
that  the  prisoner  was  entitled  to  her  discharge  pur- 
suant to  the  12th  of  the  Consolidated  General 
Orders  of  the  Court  of  Chancery,  Rule  3,  after 
having  beeen  in  custody  thirty  days,  and  not  having 
been  previously  brought  to  the  bsir  of  the  court,  and 
directing  the  governor  to  discharge  her  at  once  from 
custody  if  he  had  no  other  detainer  against  her. 
She  was  accordingly  discharged  on  the  7th  June 
1865. 

The  jury  returned  a  verdict  for  the  plaintiff, 
damages  25/.,  leave  being  reserved  to  the  defendant 
to  move  to  enter  the  verdict  for  him,  or  for  a 
Doosuit. 


11  Oeo.  4  &  1  Will.  4,  c.  86  (an  Act  for  altering 

and  amending  the  Law  regarding  the  Commitments 

by  Courts  of  Equity  for  Contempt,  and  the  taking 

Bills />ro  con/esao),  s.  15,  sub-sect.  6,  enacts 

That  if  the  defendant,  under  prooeas  of  contempt  for  not 
appearina  oo  not  aoBwering,  be  in  actual  otiatody»  and  shall 
not  hare  Deen  sooner  brought  to  the  bar  of  the  court  under 
process  to  answer  his  contempt,  the  plointifF.  if  the  con- 
tempt be  not  sooner  cleared,  shall  bring  the  defendant  by 
an  haheM  corpus  to  the  bar  of  the  court  within  thirty  dajs 
from  the  time  of  his  being  actually  in  custody  01  detained 
(being  already  in  custody)  upon  process  of  contempt,  and  if 
the  last  day  of  such  thirty  days  shall  happen  out  of  term, 
then  within  the  four  first  days  of  the  ensuing  term ;  and 
where  the  defendant  is  in  custody  of  tiie  sezjeant-at-arma. 
or  of  the  messenger,  upon  an  attachment  or  other  procesa, 
the  plaintifT  shall-,  witmn  ten  days  after  his  being  taien  into 
such  custody,  or  if  the  last  of  such  ten  days  shall  happen 
out  of  term,  then  within  the  first  four  days  of  the  next  en- 
suing term,  cause  the  defendant  to  be  brought  to  the  bar 
of  the  court  within  the  respeotiye  times  aforesaid,  the 
sheriff,  gaoler,  or  keeper,  se]^eant-at<arms,  or  messengers  in 
whose  custody  he  shall  be,  ahail  thereupon  discharge  him 
out  of  custody  without  payment  by  him  of  the  costs  of  con- 
tempt, which  shall  be  payable  by  the  party  on  whose  behalf 
the  process  issued. 

By  the  12th  of  the  Consolidated  Qenenil  Orders 

of  the  Court  of  Chancery,  rule  3,  it  is  provided  that 

Where  a  defendant  is  in  prison  under  an  attachment  for 
not  answering,  or,  being  alrmdy  in  prison,  is  detaiued  under 
such  an  attadiment,  and  is  not  brought  to  the  bar  of  the 
court  within  thirty  days  from  the  time  of  his  being  actually 
in  custody  or  detained  (being  already  in  custody)  under 
such  attachment,  he  shall  be  discharged  from  the  prooeaa 
for  want  of  answer  nnder  which  he  was  arrested  or  detained 
by  the  sheriff,  gaoler,  or  keeper  of  the  gaol  in  whose  custody 
he  is,  without  payment  of  the  costs  of  his  oontempt,  which 
in  such  case  shall  be  paid  by  the  plaintiff.  But  if  such 
defendant  does  not  put  in  his  answer  within  eight  daya 
after  such  discharge,  the  plaintifl  may  cause  a  new  attach- 
ment to  be  issued  against  nim  for  want  of  his  answer. 

And  by  sect.  5  of  23  &  24  Vict.  c.   149,  it  is 

enacted  that 

When  any  person  shall  be  oonunittcd  to  any  prison  other 
than  the  Queen's  prison  [for  which  Whitecroes-street  prison 
is  substituted  by  25  &  26  Vict.  c.  104,  s.  2]  under  any  writ  or 
order  of  the  Court  of  Chanoexy,  the  gaoler  or  keeper  of  the 
prison  in  which  such  person  shall  be  confined  shall,  within 
fourteen  ds^s  after  such  person  shall  hare  been  tn  the  oa»- 
tody  of  an<ui  gaoler  or  keeper,  make  a  report  to  the  Lord 
Chancellor,  containing  the  name  and  description  of  such 
prisoner,  with  the  cause  and  date  of  his  commitment,  and 
a  copy  of  the  writ  or  order  under  which  he  was  committed  ; 
and  it  such  person  shall  make  oath  befOre  one  of  the 
visiting  justices  of  such  gaol,  or -a  oommisaloner  for  taking 
oaths  in  the  Court  of  Chancery,  that  he  is  unable  by  reason 
of  poverty  to  employ  a  solicitor,  the  report  shall  contain  a 
statement  to  that  effect,  and  it  shall  l^erenpon  be  lawful 
for  the  Lord  Chuiodlor  to  direct  the  solicitor  to  the 
Suitors'  Fund  to  ascertain  Ihe  truth  of  suoh  statement,  and 
if  true,  to  take  such  steps  on  behalf  of  any  such  prisoner 
as  the  nature  of  the  case  mar  require ;  and  the  Loid  Chan- 
cellor may  thereupon,  if  he  shall  see  fit,  make  such  order  or 
orders  as  he  is  empowered  to  make  under  the  2nd  sect,  of 
this  Act. 

PoweQ,  Q.C.  and  Anderson  now  showed  cause 
against  the  rule.  By  the  11  Geo.  4,  &  1  Will  4, 
c.  36,  s.  15,  sub-sect.  5,  the  defendant  was  bound  to 
discharge  the  plaintiff  out  of  custody  after  the 
lapse  of  thirty  days  from  the  date  cf  her  being 
taken  into  custody.  The  warrant  showed  on  the 
face  of  it  that  the  defendant  was  taken  into  custody 
for  a  contempt  of  the  Court  of  Chancery  in  not 
answering  the  bill  filed,  and  the  gaoler  is  bound  to 
know  the  law  applicable  to  the  case  of  an  arrest  of 
this  kind,  and  is  answerable  for  the  detention 
beyond  the  time  limited.  JSmith  ▼.  Egginton,  7  A.  & 
£.  167,  is  distinguishable  from  the  present  case; 
for  there  the  writ  in  Chancery  directing  the  arrest 
of  the  plaintiff  did  not  bring  to  the  knowledge  of  the 
sheriff  the  fact  that  the  contempt  consisted  in  not 
answering  the  bill,  but  informed  him  merely  that 
it  was  ^  as  well  touching  a  contempt  which  Uie 
plaintiff"  had  committed  as  well  as  such  other 
matters  as  should  be  laid  to  his  charge.  Further, 
that  action  was  against  the  sheriff,  and  there  being 
no  new  assignment,  it  was  held  that  the  action 
should  have  been  in  case  and  not  in  trespass.  Here 
tbe  action  is  agftiott  the  guioler,  and  ia  properljr  in 
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•trespass,  and  there  is  a  new  assi^ment.  In 
Fortescue  y,  HiUett,  26  L.  J.  712,  Oh. ;  29  L.  T.  Rep. 
809,  Ktndersley,  Y.C,  held  that  that  part  of  the 
section  aboTe  referred  to,  which  allows  the  plaintiff 
the  first  four  dajs  of  the  next  term  in  case  the 
thirty  days  expire  out  of  terra  is  superseded  by  the 
order  (No.  74)  of  the  Court  of  Chancery  of  May. 
1846.  Flower  ▼.  5nyA<,  10  W.  R.,  was  also  re- 
ferred to.  As  to  the  objection  grounded  on  sect. 
76  of  4  Geo.  4,  c.  64,  which  provides  "that  all 
actions,  suits,  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pursuance  of 
this  Act,  shall  be  laid  within  the  county  where  the 
facts  were  committed,  and  shall  be  commenced 
within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise,*'  in  the  first  place,  the 
illegal  detention  of  the  plaintiff  by  the  gaoler  in  the 
present  case  was  not  an  act  done  in  pursuance  of 
that  Act;  and,  secondly,  the  Act  itself  has  been 
repealed  by  28  &  29  Vict.  c.  126,  s.  3.  Finally,  the 
damages  awarded  by  the  jury  are  not  excessive. 

SuddUstoriy  Q.  C.  and  Buffen,  for  the  defendant, 
contended  that  the  action  should  have  been  in 
case  and  not  in  trespass.  In  Smith  v.  Eggington 
(uhi  avp,\  Littledale,  J.  says,  '*  Where  there  is  an 
authority  given  by  law  for  doing  an  act,  there  an 
abuse  may  turn  the  act  into  a  trespass  ab  initio. 
But  that  rule  does  not  apply  here.  The  rule  is  said 
to  rest  upon  this:  that  the  subsequent  illegality 
shows  the  party  to  have  contemplated  an  illegality 
all  along,  so  that  the  whole  becomes  a  trespass. 
But  here  the  sheriff  could  not,  from  the  first,  have 
had  in  tIcw  the  detention  of  the  plaintiff  after  the 
time  should  have  expired.  The  action  therefore 
being  founded  on  the  original  detention,  should 
have  been  in  case."  And  Lord  Denman,  C.  J. :  "  It 
appears  to  me  that  this  action  cannot  be  maintained. 
If  it  lay  at  all  it  should  have  been  brought  in  case." 
SaimoH  V.  PercivaUj  Cro.  Car.  196,  is  an  authority  to 
the  same  e£Fect  In  the  next  place  the  action,  if 
maintainable  at  all,  should  be  against  the  sheriff, 
not  the  gaoler.  The  writ  of  attachment  is  directed 
to  the  sheriff,  and  the  gaoler  is  merely  his  servant. 
Further,  the  action  should  hare  been  commenced 
within  six  months,  and  the  venue  should  have  been 
laid  in  the  county  where  the  facts  were  committed. 
Finally,  the  damages  given  by  the  jury  are  exces- 
sive. For  these  reasons  the  rule  should  be  made 
absolute. 

Lush,  J.— I  quite  agree  that  this  is  a  very  hard 
action,  and  I  should  have  been  better  pleased  if  the 
damages  had  been  of  a  merely  nominal  amount; 
but  I  see  that  my  learned  brother  put  every  point 
to  the  jury  calculated  to  diminish  the  amount  of 
damages,  and  I  do  not  think,  therefore,  that  we  are 
justified  iu  saying  that  it  is  so  excessive  that  we 
ought  to  set  aside  the  verdict  on  that  ground.  As 
to  the  questions  of  law.  The  first  was,  that  the 
action  was  out  of  time,  having  been  barred  by 
4  G^.  4,  c.  64,  s.  76.  That  section  enacts,  "  that  all 
actions,  suits,  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pur 
suance  of  this  Act  shall  be  laid  and  tried  in 
the  county  where  the  facts  were  committed,  and 
shaU  be  commenced  within  six  calendar  months 
after  the  fact  committed,  and  not  otherwise." 
Although  that  Act  of  Parliament  has  been  repealed 
since,  I  should  still  have  held  that  the  defendant 
was  entitled  to  the  protection  of  that  section  if  it 
applied.  I  am  of  opinion  that  it  does  not.  I  do  not 
think  that  what  is  charged  against  the  defendant 
here  is  within  that  section.  The  76th  section  of  the 
Prisons  Act  is  meant  to  protect  persons  who  pro- 
pose to  carry  out  the  provisions  of  that  Act  and  fail 
to  do  so.  Had  this  action  oeen  for  putting  the 
plaintiff  into  a  wrong  part  of  the  gaol,  or  for  giving 


her  improper  food,  and  so  on,  it  would  have  entitled 
the  defendant  to  the  benefit  of  the  section.  But 
the  action  is  brought  for  wrongfully  keeping  the 
plaintiff  in  prison  after  the  time  when  a  statute  said 
she  was  entitled  to  go  free.  The  next  point  is,  that 
the  action  should  have  been  against  the  sheriff,  and 
that  the  gaoler  is  not  liable.  That  brings  us  to  the 
11  Geo.  4  &  1  Will.  4,  c.  86,  s.  16  and  the  6th  sub- 
section, on  which  the  question  turns ;  and  we  will 
deal  with  the  remaining  question  under  this  head, 
that  the  action  is  wron^ully  brought  in  trespass  and 
ought  to  have  been  in  case.  The  6th  sub-section 
says,  "  That  if  the  defendant  under  process  of  con- 
tempt for  not  appearing  or  not  answering  be  in 
actual  custody,  and  <»hall  not  have  been  sooner 
brought  to  the  bar  of  the-  court  under  process  to 
answer  his  contempt,  the  pUUntiff,  if  the  contempt 
be  not  soon  cleared,  shall  bring  the  defendant  by  an 
habeas  corpus  to  the  bar  of  the  court  within  thirty 
days  from  the  time  of  his  being  actually  in  custody 
or  detained  (being  already  in  custody)  upon  process 
of  contempt ;  and  if  the  last  day  of  such  thirty  days 
shall  happen  out  of  term,  then  within  the  first  four 
days  of  the  ensuing  terra  .  .  .  and  in  case  any  such 
defendant  shall  not  be  brought  to  the  bar  of  the  court 
within  the  resiiective  times  aforesaid,  the  sheriff 
gaoler  or  keeper,  serjeant-at-arms,  or  messenger,  in 
whose  custody  he  shall  be,  shall  thereupon  discharge 
him  out  of  custody  without  payment  by  him  of  the 
costs  of  contempt,  which  shall  be  payable  by  the 
party  on  whose  behalf  the  process  issued.*'  Now  it 
is  immaterial  to  consider  here  the  effect  of  the  sub- 
sequent order  of  the  Court  of  Chancery,  by  which 
the  period  was  shortened,  because  here  the  party 
was  ki'pt  in  custody  after  the  time  mentioned  in 
the  section  itself.  It  will  be  observed  that  the 
statute  makes  it  the  imperative  duty  of  the  officer 
who  has  a  person  in  custody  to  discharge  her  if  she 
is  not  called  to  the  bar  of  the  court  within  a 
specified  time.  Whether  she  has  been  so  or  not 
is  a  fact  that  must  be  known  by  the  person  having 
the  custody  of  her,  because  she  must  be  brought  up 
by  writ  of  habeas  corpus  directed  to  him.  The 
statute  names  the  **  sneriff,  gaoler,  or  keeper,  ser- 
jeant-at-arms or  messenger  in  whose  custody  *'  the 
person  may  be :  It  deals  with  the  gaoler  as  an  in- 
dependent officer  having  duties  of  his  own  prescribed 
by  the  statute.  He  is  not  an  agent  of  the  sheriff, 
but  an  independent  >}fficer  recognised  by  law  as 
such.  He  having  the  present  custody,  by  the 
Prison  Regulation  Act  was  bound  to  deal  with  her 
without  reference  to  the  sheriff.  I  am  therefore  of 
opinion  that  it  was  the  duty  of  him  who  had  custody 
of  the  person,  and  who  was  at  the  prison,  to  dis- 
charge the  plaintiff;  and,  that  it  being  his  duty  to 
discharge  her,  the  fact  of  her  not  being  discharged 
would  cause  an  action  to  lie.  This  case  is  very 
distinguishable  from  the  case  of  Smith  v.  Egginton, 
and  also  the  case  in  Cro.  Car.  If  this  action  had 
been  against  the  sheriff  it  must  have  been  in  a 
different  form,  because  the  plaintiff  was  only  con- 
structively in  the  custody  of  the  sheriff.  A  similar 
observation  applies  to  Sabnon  v.  PercivalL  There 
was  no  statutory  duty  there  upon  the  serjeant-at- 
arms  ;  he  was  to  keep  the  plaintiff  until  he  found 
bail.  I  am  therefore  of  opinion  that  as  this  statute 
casts  a  duty  upon  the  gaoler  to  discharge  out  of 
custody  at  the  end  of  a  specified  time,  his  not  doing 
so  is  the  subject  of  an  action  of  trespass,  and  I  am 
of  opinion  that  all  his  grounds  of  defence  fail,  and 
that  therefore  this  rule  must  be  discharged. 

Hannbn,  J. — ^I  am  of  the  same  opinion. 

Ruie  discharged. 

Attorneys   for  the  plaintiff,  Ditum  and    War» 
mingtoH, 

Attorney  for  def endaati  Cr.  F^  Gooht. 
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Saturday,  Ma»f  29,  1869. 

Brook  (app.)  v,  Dawson  (reap.) 

Master  and  servant — Apprenticeship  to  two  partners  ^- 
Dissobttion  of  partnership — Misconduct  of  apprentice. 

The  appeUant  was,  on  the  Sth  April  1865,  bound  appren- 
tice to  the  re^fwndent  and  John  WiUiam  Dawson  (no 
premium  being  paid),  far  the  term  of  five  years.  On 
the  9(A  Dec,  in  the  same  year  the  respondent  and  his 
partner  dissolved  partner  Aip,  the  respondent  continninff 
to  carry  on  the  business.  At  the  time  of  the  dissolution 
the  appellant  was  told  that  he  would  have  to  serve  out 
his  apprenticeship  with  the  respondent,  which  he  agreed 
to  do,  and  he  continued  to  serve  as  such  amprentice 
until  the  Srd  Aug.  1868,  when  he  absented  himself. 
Upon  a  complaint  for  such  misooncbict  : 

Held,  that  by  the  cUssohttion  of  partnership  the  appellant 
ceased  to  be  under  any  obligation  to  continue  to  serve 
the  respondent. 

This  was  a  case  stated  for  the  opinion  of  the 
court  under  the  20  &  21  Vict.  c.  48.  The  case  was 
as  folio  I7S : 

At  a  petty  sessions  of  the  peace  holden  at  Hud* 
dersfield,  in  and  for  the  West  Biding  of  the  county 
of  York,  on  the  22nd  Aug.  last,   before  us,  the 
undersigned,  Joseph  Taylor  Armitage  and  Thomas 
Brook,  Esqrs.,  being  two  justices  acting  in  and  for 
the  said  West  Riding  of  the  county  of  York  at 
Huddersfield  aforesaid,  one   James  Dawson,    the 
abore-named  defendant,  was  charged  in  and  by  a 
certain  information  and  complaint,  for  that  on  the 
drd  Aug.  1868  at  Huddersfield,  in  the  West  Riding  of 
the  county  of  York,  James  Dawson,  being  then  and 
there  an  apprentice  by  indenture  duly  bound    to 
the  said  James  Brook  and  his  late  partner,  John 
William  Brook,  upon  whose  binding  no  premium 
was  paid,  and  being  then  and  there  employed  as  such 
apprentice  by  the  said  James  Brook,  was  in  his 
service  guilty  of  divers  misdemeanors,  misconduct, 
and  iU-behaviour,  and    particularly  by  then  and 
there  absenting  himself  from  the  service  of  his  said 
master  without  his  consent,  and  without  just  cause, 
contrary  to  the  statute  in  that  case  made  and  pro- 
vided.   And  the  said  employer  claims  the  sum  of 
\L  8s.  for  breach  of  the  said  contract.    And  the  said 
parties  respectively  being  then  present,  the  said 
charge  was  duly  heard  by  us,  and  upon  such  hear- 
ing we  discharged  the  said  information  and  com- 
pUdnt.    And  whereas  the  said  James  Brook  hath, 
pursuant  to  the  provisions  of  the  before-mentioned 
statute,  given  us  notice  and  required  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  our  determination  upon  the  hearing  of  the  said 
information  and  complaint,  in  order  that  he  might 
take  the  opinion  thereon  of  the  said  Court  of  Queen's 
Bench :  Now  we  the  said  justices,  pursuant  to  such 
notice  and  the  provisions  of  the  statute  aforesaid, 
do  hereby  state  and  sign  such  case  as  aforesaid  as 
follows: — At  the  hearing  of  the  said  information 
and  complaint  it  was  proved  on  the  part  of  the 
complainant  that  on  the  8th  April  1865  the  said 
James  Dawson,  the  defendant,  was  bound  apprentice 
to  James  and  John  William  Brook  until  the  5th 
Nov.  1869,  and  it  is  covenanted  that  they  the  said 
James  and  John  William  Brook,  their  executors, 
administrators,  or  assigns,  shall,  and  will   teach, 
learn,  and  instruct  him  the  said  apprentice,  or  cause 
him  to  be  taught,  learned,  or  instructed  in  the 
business  of  a  stonemason,  which  the  said  masters  now 
use,  after  the  best  manner  that  he  or  they  may  or 
can  with  all  circumstances  thereto  belonging ;  and 
also  shall  find  suitable  working  tools  and  a  weekly 
wage  during  the  whole  term  after  the  following 
rate,  namely,  85.  per  week  for  the  first  year,  9s.  for 
the  second,  10s.  for  the  third,  lis.  for  the  fourth, 
and  12s.  for  the  fifth  and  last  vear :  and  for  tJie  due 
peif ormauoe  of  aU  and  ungular  tlw  ooTeoanta  and 


agreements  aforesaid,  each  of  the  parties  aforesaid 
doth  bind  himself  unto  the  other  firmly  by  these 
presents.  That  on  the  9th  Dec  1865,  the  said 
James  Brook,  the  complainant,  and  John  William 
Brook  dissolved  partnership.  That  the  said  com- 
plainant continu^  to  carry  on  the  business.  That 
at  the  dissolution  of  the  partnership  the  defendant^ 
along  with  the  other  apprentices,  was  told  that 
they  would  have  to  serve  out  their  apprenticeship 
with  the  complainant,  which  he  agreed  to  do,  and 
the  said  defendant  continued  to  work  as  such 
apprentice  with  the  said  complainant,  and  at  the 
wages  covenanted  to  be  paid,  until  the  3rd  Aug. 
last,  when  he  absented  himself.  And  whereas  it 
was  contended  on  the  part  of  the  defendant's 
solicitor  that,  as  the  partnership  had  been  dissolved, 
the  defendant  was  free  from  die  obligation  of  the 
indenture,  and  not  amenable  to  the  jurisdiction  of 
the  justices,  and  that  he  might  be  called  upon 
by  each  master  to  serve  him ;  (Case  cited :  Loyd  t. 
Bladdmm,  11  L.  J.  210,  Ex.;  and  foot-note  in 
Stone*s  Justices'  Manual,  12th  edit.  p.  66,  also 
referred  to)  and  whereas,  upon  the  said  hearing, 
we  being  of  opinion  that,  as  the  partnership  had 
been  dissolved,  and  no  fresh  indenture  or  deed 
made  for  the  defendant  to  serve  the  complainant 
separately,  we  had  no  power  to  award  compensation 
or  commit  the  defendant  to  prison  for  leaving  hia 
employment:  we  gave  judgment  against  the  com- 
plainant as  aforesaid.  And  hereupon  the  judgment 
of  the  Court  of  Queen's  Bench  is  required  as  to 
whether  we,  the  said  justices,  were  correct  in  point 
of  law  in  our  determination  as  aforesaid,  or  as  to 
what  should  be  done  in  the  premises.  Given  under 
our  hands,  at  Huddersfield,  the  21st  Nov.  1868. 

J.  J.  Armitaos. 

Th08.  Brookb. 

Moir  appeared  foi  the  appellant.  The  case,  aa 
stated  does  not  declare  what  was  the  age  of  the 
apprentice.  [Cockburn,  C.  J.— As  nothing  is  said 
about  it,  we  must  assume  that  he  is  still  an  infant. 
The  real  question  left  to  us  is,  whether,  the  appren- 
ticeship being  to  two  persons,  it  survives  to  the  one 
who  is  left  in  the  business.]  Having  been  told 
upon  the  dissolution  of  the  partnership  that  he 
would  have  to  serve  out  his  apprenticeship  with  the 
remaining  partner,  he  agreed  to  do  so,  and  therefore 
it  must  be  taken  that  he  was  still  serving  under  the 
indenture  of  apprenticeship.  In  JJoyd  t.  Blackbmm, 
11  L.  J.  210  Ex.,  which  was  a  question  whether  a 
plea  upon  an  indenture  of  apprenticeship  that  the 
plaintiffs  were  engineers  as  copiEtftners,  and  that  the 
covenants  were  made  with  them  as  such  copartners, 
and  that  before  any  breach  of  duty  the  i>laintiffs 
dissolved  partnership,  was  an  issuable  plea  or  not, 
Lord  Abinger  said,  **  I  think  this  plea  ought  to  be  set 
aside,  as  not  being  issuable,  for  it  raises  a  fair  point 
for  discussion.  I  give  no  opinion  upon  the  question 
itself.  It  is  possible  that  where,  on  a  dissolution  of 
partnership,  one  partner  agrees  to  resign  the  appren- 
tice to  another,  the  apprenticeship  may  still  subsist ; 
but  on  that  point  I  express  no  opinion.'*  [Cockburn, 
C.J.— That  case,  in  fact,  decides  nothing  iq>pliosble 
to  the  present  one.]  In  Wray  v.  Westj  15  L.  T.  Bep. 
180,  where  an  infant  under  twenty-one  years  of  age 
apprenticed  himself  under  an  indenture  of  aprentioe- 
ship,  and  on  his  coming  d  age  remained  for  a 
year  and  a  half  after  he  arrived  at  his  majori^,  it 
was  held  that  the  justices  were  justified  upon 
this  in  holding  that  he  had  deprived  himself 
of  the  right  to  avoid  the  contract.  [Mbllor,  J. 
— ^The  d^culty  is  in  seeing  to  which  party  he 
is  now  bound.]  He  is,  in  fact,  still  hound  to 
each.  [Lush,  J.— Which  is  his  master  ?  Suppose 
both  should  claim  him.]  He  is  bound  to  each* 
[CooKBURN,  C.  J.— Yes ;  as  partners,  jointly.]  He 
electedto  continue  with  the  remaining  partner,  and 
he  hat  done  so  for  two  yeaxa.    [liubOR,  J."»Tbe 
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usual  courte  is,  where  there  is  a  partnership,  to  hind 
to  one  of  the  partners  only.]  He  has  heen  taught 
the  trade,  notwithstanding  one  of  the  partners  has 
retired.  fCocKBCJiur,  C.  J.— The  covenant  by  the 
partners  lis  joint,  and  his  covenant  with  them  is 
with  them  jointly.  When  there  is  a  dissolution, 
how  can  the  covenants  be  performed  ?]  He  elects 
to  remain,  as  in  the  case  of  Uojfd  v.  BiaMurn. 
[CocKBURN,  C.  J. — ^That  does  not  make  a  fresh 
indenture.]  I  cannot  contend  that  there  is  any 
fresh  indenture,  and  I  can  only  put  it  upon  the  foot- 
ing that  he  has  elected  to  remain.  He  had  a  choice 
to  remain  or  not,  and  he  consented  to  remain. 
[Hatbs,  J. — ^The  contract  itself  was  at  an  end.] 

CocKBUBM,  C.  J.— The  information  is  founded 
upon  this  indenture,  which  is  entered  into  by  the 
appellant  with  two  partners,  and  it  is  sought  to  be 
enforced  by  one  of  them,  the  other  having  retired 
from  the  partnership ;  and  the  appellant  says,  '*  I 
am  not  bound  to  you  alone ;  I  am  bound  to  two, 
and  no  such  contract  now  exists  as  that  which  forms 
the  subject  of  your  information." 

Lush,  J.  concurred. 

Hates,  J. — Try  it  by  this :  suppose  the  one  alone 
had  brought  his  action  upon  the  indenture  for 
absenting  himself  from  his  employment ;  could  he 
have  succeeded  ? 

Judgment  affirmed. 

Attorneys  for  the  appellant,  Torry  Janeway^  and 
Tagart^  38,  Bedford-row. 


OOUBT  OF  ABOHES. 

Beportedby  D0U01.A8  Kiiiaaioso,  Esq.,  Barrister-at-Law. 

Feb.  8,  April  23  and  80,  1869. 

(Before  the  Right  Hon.  Sir  R.  J.  Phillimors, 
Dean  of  Arches.) 

RlFPnr  AND  AMOTHKB  V.  BaSTIN. 

Letters  of  request  must  he  moved  by  counsel — Practice — 
Church'rate— Advance  by  commissioners — **  Ckurch  " 
including  **  duxncel.** 

Money  was  advanced  under  5  Geo,  4,  cZ^hy  the  Com- 
missioners  of  Public  Works  for  the  repair  of  a 
church,  to  be  rqtaid  by  instalments.  Part  was  spent 
in  repairing  the  chanceL  A  rate  was  made  for  the 
payment  of  the  first  instalment,  which  the  defendant 
refused  to  pay : 

Held,  that  the  money  was  properly  spent,  the  word 
** church**  including  ^ chancel,*^  and  therefore  the 
rate  was  not  vitiated: 

Semble,  tltat  even  if  the  money  had  been  improperly 
spent,  the  rate  woidd  have  bem  good,  inasmuch  as  the 
Commissioners  having  advanced  money  on  proper 
security,  could  not  be  deprived  of  that  security  by  the 
after  acts  of  the  parish. 

Letters  of  request  in  a  cause  of  subtraction  of  church- 
rates  must  state  the  date  on  which  the  rate  wcu  made, 
and  the  circumstances  taking  the  rate  out  of  the  Com- 
pulsory Church-rate  Abofition  Act  (81  ^  82  Vict, 
c.  109).  The  acceptance  oj  letters  of  request  must 
in  every  case  for  the  future  6e  moved  by  counseL 

This  was  a  cause  of  subtraction  of  church-rates, 
instituted  by  the  churchwardens  of  the  parish  of 
Harmston,  in  the  diocese  of  Lincoln,  against  the 
defendant,  one  of  the  parishioners. 

The  churchwardens  and  overseers  of  the  poor  of 
the  parish  had  borrowed  a  sum  of  money  from  the 
Public  Works  Commissioners  for  the  repairs  and 
alterations  of  the  church.  The  money  was  bor- 
rowed under  the  provisions  of  5  Qeo.  4,  c.  36,  and 
was  to  be  repaid  by  twenty  auQual  instalment!. 


Sect.  1  of  that  Act  (so  far  as  is  material)  is  as 
follows : 

From  and  after  the  pasaii^  of  this  Act,  it  Shall  and  way 
be  lawful  for  the  churohwarden  or  churchwardens  and  oree- 
seers  of  the  poor  of  any  pariah  in  Enr land  or  Walee,  with 
the  consent  of  the  major  part  of  the  ^habitants  and  occu- 
piers aasosiied  to  the  relief  of  the  poor  in  Teetey  aMMm- 
bled,  or  where  any  parish  ahall  be  under  the  cars  and 
management  of  any  select  restiy,  or  other  select  body* 
then  with  the  consent  of  not  lees  than  four-fifths  of  much 
select  vestry,  or  other  select  body  by  whaterer  name  the 
same  may  be  called,  and  with  checonsentof  the  bishop  of  the 
diScese  and  the  incumbent  of  such  parish,  to  make  applica- 
tion to  the  commissioners  autikionfled  and  empowered  to 
make  advances  for  public  works  under  the  provisions  of  the 
said  recited  Acta  for  any  loan  or  advance  under  the 
powers,  authorities,  proviaiona,  and  r^r^ilationa  of  the 
said  Acta,  and  this  Act,  ol  such  sums  or  sum  in  £z- 
chequer  bills  of  money  as  shall  be  necessary  for  defraying 
the  expense,  or  any  part  of  the  expense,  of  rebuilding,  re- 
pairing, enlarginff,  or  otherwise  extendixig  the  accommoda- 
tion in  any  churcn  or  chapel  of  kdj  such  i»rish,  or  of  any 
district  or  division  thereof  respectively ;  and  if  such  com* 
missioners  shall  think  fit  to  entertain  such  application,  and 
shall  be  satisfied  that  such  consent  as  required  by  this  Act 
has  been  given  and  obtained,  it  shall  and  nuiy  be  lawful  for 
such  commissioners,  and  they  are  herein  authorised  and 
empowered  to  make  and  grant  any  such  loan  or  advance  for 
the  purposes  af  (nresaid,  ui  sudb  manner  as  the  said  oom- 
misanoners  are  empowered  to  make  any  loan  or  advance 
under  the  authority  of  theeaid  redted  Acts,  or  any  of 
tham. 

The  first  instalment  having  become  due,  a  rate 
was  made  by  the  churchwiudens  and  overseers, 
which  the  deifendant  refused  to  pay,  alleging  that 
he  intended  to  dispute  the  validity  of  the  rate. 
The  plaintiffs  applied  for,  and  obtained  from  Sir 
Travers  Twiss,  the  Vicar-Qeneral  and  Official  Prin- 
cipal of  the  Consistorial  and  Episcopal  Court  of 
Lincoln,  letters  of  request  addressed  to  the  Dean 
of  Arches. 

In  accordance  with  a  direction  of  Sir  Bobert 
Phillimore,  the  acceptance  of  the  letters  of  request 
was,  on  Feb.  8,  moved  for  in  open  court  by  Dr. 
Middleton,  when  the  learned  judge  objected  that 
the  letters  of  request  did  not  contain  the  date 
on  which  the  rate  was  made,  nor  circumstances 
which  should  exclude  the  operation  of  the  Church- 
Kate  Abolition  Act,  and  required  an  affidavit  of 
those  particulars. 

Sir  Robert  Phillimore  also  announced  that,  in  all 
future  cases,  he  should  require  that  acceptance 
of  letters  of  request  be  moved  for  by  oouns^ 

On  April  28,  the  cause  came  before  the  court,  th« 
letters  of  request  having  been  meanwhile  accepted. 

Prideaux,  Q.  C,  and  Dr.  Middleton,  were  for  th« 
plaintiffs. 

Dr.  Deane,  Q.  C,  and  Bay  ford,  for  the  defendant. 

Cur.  ado.  vult* 

Sir  R.  PmLLXMORB  gave  judgment  on  April  80,  to 
the  following  effect:— The  plea  states  that  the 
bishop  would  not  liave  given  his  consent,  nor  the 
commissioners  have  advanced  the  money,  if  they 
had  known  the  facts.  But  as  a  matter  of  fact, 
they  did  consent,  and  did  advance  the  money. 
Two  questions  are  involved  in  this  case :  1st.  Does 
the  word  *' church"  include  "chancel?"  and  2nd. 
Even  if  it  do  not,  can  the  subsequent  expenditure  of 
money  upon  the  chancel  have  a  retroactive  effect, 
so  as  to  invalidate  the  rate?  Upon  the  first  point 
the  general  wording  of  the  Act  leads  one  to  construe 
"church"  as  including  "chancel."  The  Act,  more- 
over, requires  the  consent  of  the  incumbent 
(sect.  1),  which  would  hardly  have  been  the  case 
had  it  been  intended  to  exclude  repairs  of  the 
chanceL.  If  it  be  said  that  it  is  an  injustice  to 
the  parish  to  have  to  pay  for  the  repairs  of  the 
chancel,  the  answer  is,  that  this  is  compensated  for 
by  Uie  rector  having  to  bear  his  share  of  the  repairs 
of  the  church.  Again,  the  fact  that  the  word 
^^ohaacel"  does  not  occur  in  the  Act,  shovi  the 
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eomprehennve  me&ning  of  the  word  "church** 
as  there  used.  Upon  these  (n^unds,  I  hold  that  the 
word  ** church"  includes  ** chancel.'*  As  to  the 
second  question,  even  if  I  were  to  construe  the 
word  "church**  in  its  more  restricted  sense,  I 
should  hold  that,  as  the  commissioners  advanced 
the  money  on  proper  security  at  first,  they  could 
not  be  deprived  of  this  security  by  the  after  acts  of 
the  parish. 

Proctors  for  the  plaintiffs,  Deacon,  Son  and  Rogers, 

Proctors  for  the  defendant,   Ctarkson,  Son,  and 
GreenwelL 


April  28  and  80,  1869. 

Sheppard  v,  Bemnbtt. 

Letters  of  request — Discretion  of  Dean  of  Arches  to 
accq>i  or  rtfuse — Refusal  to  accept— No  grounds 
alleged^  Beresy^2S  Hen.  8,  c.  9-^  ^  4  Vict 
c.  86,  s,  18. 

A  dark  vxa  charged  with  the  pubHcation  of  a  work  con- 
taining heretical  doctrines.  A  commission  of  inquiry 
authorised  by  the  bishop  of  the  diocese,  in  which  the 
alleged  offence  urns  committect^  reported  that  there  was 
sufficient  primA  fade  grontnd  for  instituting  farther 
proceedings.  Thereupon  the  bishop  of  the  diocese, 
where  the  ckrk  held  preferment^  sent  letters  of  request 
to  the  Court  of  Arches,  The  letters  set  out  the  pas- 
sages in  which  the  alleaed  heresy  was  contained,  and 
recited  the  report  of  the  commission  oj  inquiry,  but 
stated  no  grounds  why  the  court  should  accept  the 
letters  of  request. 

On  motion  to  the  Court  of  Arches  to  accept  the  letters 
of  request : 

Held,  that  the  court  has  a  discretion  to  accept  or  refuse 
letters  of  request,  and  will  exercise  that  discretion  in 
favour  of  refusal,  where  no  grounds  are  stated  for  the 
acceptance,  or  where  from  the  nature  of  the  case  (as 
here,  on  a  charge  of  heresy)  the  matter  is  especially  one 
for  the  cognizance  and  decision  of  the  biUiop  of  the 
diocese.  Such  discretion  is  not  limited  under  the  pro- 
visions of  23  Hen.  8,  c.  9,  nor  of  sect,  IS  of  S  ^4 
Vict,  c  86,  (Church  Discipline  Act), 

The  aictum  of  Sir  G,  Lee  in  Butler  v.  Dolben,  2  Lee, 
317),  that  the  Dean  of  Arches  is  bound  to  accept 
letters  of  request  coming  from  a  proper  court,  is  not 
supported  by  the  case  of  Pelling  i;.  Whiston,  I  Com, 
199,  on  the  authority  of  which  that  dictum  depends. 

This  was  an  application  to  the  Court  of  Arches 
to  accept  letters  of  request  sent  by  the  Bishop  of 
Bath  and  Wells,  under  circumstances  set  out  in 
the  letters  of  request,  which  ran  as  follows : 

Bobert  John,  Bftron  Auckland,  by  Divine  permission. 
Bishop  of  Bath  and  Wells,  to  the  Bight  Honourable  Sir 
Bobert  Joseph  Fhillimoro,  Knight,  Doctor  of  Laws,  oflScial 
principal  of  the  Arches  Court  of  Canterbury,  lawfully  con- 
stituted, your  surrogate,  or  some  other  competent  judge  in 
this  behaU,  greeting.  Whereas  we  lately  received  nrom  the 
Bight  Honourable  and  Bif^t  Beverend  Father  in  Gk>d 
Archibald  Campbell,  then  by  Divine  permission  Lord  Bishop 
of  London,  but  now  by  Divine  providence  Lord  Archbishop 
of  Canterbury  and  Primate  of  all  England,  and  Metsropo- 
litan,  a  copy  of  the  report  of  the  worshipful  Sir  Trarers 
Twiss,  D.C.L.,  the  Chancellor  of  the  Diocese  of  London, 
the  Venerable  William  Hale  Hale,  Clerk,  DC.  A.,  Archdeacon 
of  London,  the  Yenerable  John  Sinclair,  Clerk,  M.A.,  Arch- 
deaocm  of  Middles^  the  Bev.  John  Edward  Kemp,  Clerk, 
M.A.,  Buxal  Dean,  and  Beotor  of  St.  James's,  Piccadilly,  in 
the  county  of  Middlesex  and  diocese  of  London,  and  the 
Bev.  Frederick  Qeorge  Blomfleld,  Clerk,  M.A..Bector  of  St. 
Andrew  Undershaft,  in  the  dty  and  diocese  of  London,  the 
oommissioners  appointed  in  and  by  a  certain  commission 
under  the  hand  and  episcopal  seal  of  the  said  then  Lord 
Bishop  of  London,  bearing  date  the  6th  Oct.  1808,  which 
said  commission  was  issued  by  the  said  then  Lord  Bishop 
of  London,  by  virtoe  of  and  in  aooordanoe  witii  the  pro- 
vialoiM  of  an  Act  of  Parliament  made  and  pasnod  in  the 
Session  of  Parliament  holden  in  the  third  ana  fourth  years 
oC  tha  x«iga  of  hsr  pgsssut  lii^ssty  Qomh  Yiototiai  In- 


tituled, "  An  Act  for  better  enforchur  Church  Discipline ; " 
and  which  said  commission  did  enjom,  authorise,  sad  em- 
power the  said  commissioners,  or  any  three  of  them,  to 
make  inquiry  as  to  the  grounds  of  a  certain  charge  made 
by  Thomas  Byard  Sheppard,  of  the  parish  of  Frome  8^- 
wood,  in  the  county  of  Somerset,  and  our  diooeee  of  Bath 
and  Wells,  oentleman,  a  member  of  the  United  Chnrdi  of 
England  and  Ireland,  residing  in  the  said  parisb,  against 
the  Bev.  William  James  Early  Bennett,  a  derk  in  ho^ 
orders  of  the  said  United  Chnrdi  of  Enguad  and  Ireland, 
Ticar  of  the  said  parish  of  Frome  Selwood,  the  said  charge 
bein^  that  he,  the  said  WiUiam  James  Early  Bennett  had, 
wlthm  the  diocese  of  London,  committed  an  offence  against 
the  laws  ecclesiastical  of  this  realm,  by  having  caused  to 
be  printed  and  published  within  the  said  diocese  certain 
works,  in  which  ne  advisedly  maintains  or  affirms  doctrine 
directly  contrary  or  repugnant  to  the  articles  and  formn- 
huries  of  the  United  Cnurch  of  England  and  Ireland,  the 
said  works  being  entitled,  respectively,  *'  Some  Besulta  of 
the  Traotarian  Movement  of  1883,"  forming  one  of  the 
essavs  contained  in  a  volume  entitled,  "  The  Church  and 
the  World,"  edited  by  the  Bev.  Orby  Shiplev,  Clerk,  printed 
and  publiued  in  London  in  1867 ;  "  A  Plea  for  Toleration  in 
the  Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pns^, 
D.D.,  Bmius  Professor  of  Hebrew,  and  Canon  of  Christ 
Church,  Oxford,  second  edition,"  printed  and  published  in 
London  in  the  Vear  1807;  and  "A  Plea  for  Toleration  in 
the  Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pusey, 
D.D.,  Begins  Professor  of  Hebrew,  and  Canon  of  Christ 
Church  Oxford,  third  edition,"  printed  and  published  in 
London  in  the  year  1868,  and  oontalning  the  following, 
among  other  statements,  in  respect  of  which  the  said 
chaxgehas  been  made,  that  is  to  say,  in  the  essay  entitled 
'*  Some  Besults  of  the  Tractarian  Morement  of  1833 ;  " 

"The  real  question  as  to  the  success  of  any  work  must 
be  determined  by  its  ultimate,  not  by  its  immeoiate  results ; 
by  its  generally  pervading  character,  not  by  local  or  tern- 


as  that  of  the  Durham  Letter,  the  Jerusalem  Bishopric,  or 
the  Qorham  Judgment,  at  all  which  periods  the  weak  and 
the  unstable  fell  to  the  ground  bewildered ;  but  we  must 
compare  1838  with  1867.  We  must  look  at  the  doctrines  as 
then  maintaiiied  with  those  now  maintained,  and  that 
gen«nrally ;  we  must  look  at  the  character  and  lives  of  the 
clergy,  at  the  hold  which  the  Church  has  upon  the  poor ; 
we  must  look,  not  at  the  episcopal  representation  in  the 
House  of  Loros,  but  at  her  saoeraotal  representation  at  her 
altars  and  her  doctrinal  representation  iu  her  pnlnits  and 
her  schools.  When  we  have  done  this,  but  not  tall  then, 
shall  we  be  able  to  say  what  have  been  the  results  of  tlie 

*  Tracts  for  the  Times.* " 

"Secondly.  '  The  Doctrine  of  the  Holy  Eucharist.'  Two 
questions  are  here  involved— the  Doctrine  of  Sacrifice  and 
of  the   Beal   Presence.      Dr.   Newman  tells   us   in  his 

*  Apologia'—'  When  a  correspondent  in  good  fSith,  wrote  to 
a  newspaper  to  say  that  the  "Sacrifice" of  the  Holy 
Eucharist,  spoken  of  in  the  tract,  was  a  fUse  print  for 
"Sacrament,  I  thought  the  mistake  too  pleasant  t->  be 
corrected  before  I  was  asked  about  it.'  This  may  be  a 
fair  representation  of  the  doctrine  held  \fy  the  genenl 
average  of  the  bishops  and  clergy  at  that  time ;  and  of 
course,  therefore,  in  '  the  world '  any  idea  of  a  sacrifice  in 
the  blessed  Eucharist  would  have  been  a  chimera.  An  act 
of  memorial— an  agape  or  love  feast— a  solemn  reoord  of 
Jesus'  passion  and  death— that  would  have  been  the  sum 
total  of  the  general  idea  of  the  Holy  Eucharist  in  those 
days." 

"When  Dr.  Pusey  in  1848  put  forth  his  remazkable 
sermon,  entitled,  'Holy  Communion,  a  Comfort  to  the 
Penitent,'  the  world  was  startled.  Tes;  and  much  more 
than  the  world^the  learned  University  itself  was  startled. 
The  sermon  stated, '  The  same  reaUty  of  the  Divine  gift 
makes  it  Ang<Bls'  food  to  the  Saint,  and  a  ransom  to  ^le 
Sinner.  And  both  because  it  is  the  Body  and  Blood  of 
Christ.  Were  it  only  a  thankful  commemoration  of  His 
redeeming  love,  or  only  a  showing  forth  of  His  death,  or 
only  a  strengthening  and  refreshing  of  the  soul,  it  were, 
indeed,  a  reasonable  service,  but  it  could  have  no  dizeot 
healing  of  the  sinner.  To  hLm  its  special  joy  is,  that  it  is 
his  Bedeemer's  very  broken  body ;  it  is  His  blood  which 
was  shed  for  the  remission  of  his  dns.  In  the  words  of  the 
ancient  Church,  *  he  drinks  his  ransom,'  he  eateth  *  the  veiy 
body  and  blood  of  the  Lord,'  the  only  sacrifice  for  sin.' 
'  God  poureth  out  for  him  the  most  precious  blood  of  his 
only  Mgotten ;  they  ere  fed  from  the  Cross  of  the  Lord, 
because  they  eat  His  body  and  blood.'  For  this  doctrine, 
this  holy  comforting  doctrine,  this  truly  Catholic  doctrine, 
who  would  believe  it  now  P  Our  dear  friend  was  absolutely 
condemned  by  the  University  of  Oxford,  and  sumnded  for 
two  years.  But  patience  I  The  learned  University  of 
Oxford  had  to  leam  as  well  as  the  rest  of  the  world.  It 
condemned  because  it  was  ignorant.  Time  advanced,— ^the 
same  doctor  preached  again  when  his  suspension  was  over, 
and  reiterated  the  condemned  doctrine.  Ten  years  haa 
passed,  and  the  same  sermon  was  continued,  as  though 
nothing  had  intervened,  and  then  1^  doctrine  was 
reoeived.  How  dignified,  how  grand,  how  noble,  was  that 
patient  waiting  for  the  tea'dhing  of  time  I  The  seoond 
ssnnon  is  ent&tUd,  'The  piesones  of  Christ  la  the  Holy 
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Enchactst.'  The  sermon  states, '  The  presenoe  of  which  oor 
Iiord  speaks  has  heen  term€»d  saoramental,  supernatural, 
mystiGal,  ine£Eable,  opposed  not  to  what  is  real,  but  what  is 
natural.  It  is  a  presence  without  us,  not  within  us  only ;  a 
presence  by  virtue  of  our  Lord's  words ;  although  U)  us  it 
Deoomes  a  sarins  presenoe,  receired  to  our  salvation  through 
our  laith.  .  .  .  The  word  body  is  no  ^rure.  For  our 
Lord  says,  "  This  is  my  body ; "  and  not  so  only,  but  "  This 
is  my  body,  which  is  i^ven  for  you."  Since  then  it  was  His 
true  body  which  was  given  for  us  on  the  cross,  it  His 
true  body  which  is  given  to  us  in  title  Sacrament.  The 
manner  of  the  presence  of  the  body  is  different.  The  body 
which  is  present  is  the  same ;  for  He  has  said,  "  This  is  my 
body  which  is  given  for  you,"  " 

"The  priests,  or  priest  and  deacon,  formerly  standing 
with  faces  opposite  to  each  other,  and  leaning  over  the 
altar  in  apparently  amicable  conference,  now  appear  in 
their  sacerdotal  position  as  though  they  were  in  reality 
occupied  in  the  great  Sacrifice  which  it  is  their  office  to 
offer.  Formerly  an  ordinary  surplice,  and  frequently  not 
over  dean  or  seemly,  covered  the  i>eraon  of  the  ministering 
priest,  no  difference  being  manifested  between  that  and  all 
other  offering  of  Prayer :  now,  the  ancient  vestments  pre- 
sent to  crowds  of  worshipx>ers  the  ftust  that  here,  before 
GK>d'B  Altar,  ia  something  far  higher,  far  more  awful,  more 
mysterious,  than  aught  that  man  can  speak  of,  namely,  the 
presence  ox  the  Son  of  God  in  human  flesh  subsisting. 
And  towards  this  are  tending  all  the  andent  rites  of  the 
Chuzoh  which  are  now  in  course  of  restoration.  The  solemn 
music  and  the  smoke  of  the  inoense  go  up  before  Ood, 
aasuring  the  world  that  here  is  no  appearance  only  of  love, 
but  a  reality  and  a  depth  which  human  hearts  cannot 
fathom,  nor  even  the  Angels  themselves.  The  inoense  is 
the  mediation  of  Jesus  ascending  from  the  altar  to  plead 
for  the  sins  of  man." 

And  in  the  said  work,  intituled.  "A  Flea  for  Toleration 
in  the  Church  of  England :  second  edition : " 

"  Hie  greater  part  of  the  priesthood  does  now  maintain 
and  set  forth,  without  flinching,  those  doctrines  which  were 
then  (that  is,  in  the  year  1830),  to  say  the  least,  held  in 
abeyance.  To  speak  only  of  myself,  I  have  worked  steadily 
onwards  as  far  as  my  numble  powers  have  enabled  me, 
cheered  and  instruoted  by  the '  Tracts  for  the  Times,'  and 
your  own"  (that  ia  to  say,  the  said  Rev.  E.  B.  Fusey's) "  more 
special  teaching  in  Onord,  to  contend  earnestly  for  the 
faith  once  delivered  unto  the  saints,  that  faith  seemin^^  to 
me  to  derive  its  whole  efficacy  from  the  right  appreciation, 
primarily,  of  the  Doctrine  of  the  Incarnation,  and  de> 
pending  on  that,  the  real,  actual,  and  visible  presence  of 
our  Lord  upon  the  altars  of  our  churches,  mthout  that 
doctrine,  as  containing  and  inferring  the  sacerdotal  office 
of  the  priest,  and  the  sacrifldal  character  of  the  altar,  there 
would  seem  to  me  no  Church  at  all.  It  could  not  but  be 
that,  somehow,  the  words  of  our  blessed  Lord  must  be 
true, '  Except  ve  eat  the  flesh  of  the  Son  of  Han,  and  dxink 
His  blood,  ye  nave  no  life  in  you.' " 

**  In  proportion  as  the  doctrines  of  the  Seal  Fresence  and 
EucharistiG  Sacrifice  have  found  their  way  into  the  faith  of 
congregations,  so  have  ceremonial  observances  increased, 
and  have  become  more  and  more  acceptable.  That  which  I 
taught  first,  in  1842,  I  have  naturally  followed  up  when  the 
opportunity  came ;  and  it  is  now  my  happiness  to  say  that 
I  niave  been  enabled,  with  Ood's  blessing,  to  realise  many 
things  in  the  dignified  observance  of  the  olessed  Sacrament, 
whicn  I  then  onlv  dreamed  of  as  possible.  I  have  been 
enabled  to  revive  the  ancient  CSatholic  vestments,  and  to  use 
with  them  many  beautiful  ceremonies  which,  though  of 
late  years  fallen  into  desuetude,  always  formed  a  part  of 
the  Service  of  the  Eucharist  in  olden  times." 

**  Our  eacharistic  office,  instead  of  being,  as  in  too  mauy 
instances  it  used  to  be,  mutilated  and  curtdled  of  its  fair 
proportions,  and  very  often  a  mere  dead  jpieoe  of  formalism, 
Baa  oeoome  a  living,  real,  spiritual  offeru^  of  Jesus  Christ 
upon  the  altar." 

"  Well,  I  do  not  know  what  others  of  my  brethren  in  the 
priesthood  may  think— I  do  not  wish  to  compromise  them  by 
anjrthing  that  I  say  or  do— but  seeing  that  I  am  one  of  those 
who  bnni  lighted  candles  at  the  altar  in  the  day  time ;  who 
use  inoense  at  the  Holy  Sacrifice ;  who  use  the  Eucharistic 
vestments;  who  elevate  the  Blessed  Sacrament;  who  myself 
adore,  and  teach  the  i>eople  to  adore,  the  consecrated 
elements,  beliering  Christ  to  be  in  them ;  believing  that 
under  their  veil  is  the  sacred  body  and  blood  of  my  Lord 
and  Saviour  Jesus  Christ ; — seeing  all  this,  it  may  be  oon- 
oeived  that  I  cannot  rest  very  much  at  ease  under  the  im- 
putations above  recited." 

"  Is  it  really  the  case,  that  the  Church  of  Home  is  the 
only  communion  in  which  men  ma^  hold  tiie  doctrines  of 
the  Beal  Presence  and  the  Eucbanstio  Sacrifice,  and  be  in 
proportion  reverential  in  their  devotions,  and  adore  Qod  in 
that  blessed  ofliBringP  Is  the  Church  of  England  to  stand 
aloof  and  be  singular  in  the  aspect  of  a  dead  intellectual 
monotony,  excluding  all  that  has  faith,  passion,  love,  or 
feeling  in  her  devotions  P  " 

'*  It  is  not  for  a  chasuble  or  a  cope,  lighted  tapers  or  the 
■moke  of  incense,  the  mitre  or  the  pastoral  staff,  that  we  are 
contending ;  but  as  all  those  who  think  deeply  on  either  side 
of  the  question  know  full  well,  for  the  doctrines  which  lie 
liidden  undenr  them.  No  one  of  the  oommonest  capacity 
would  ei^er  underoo  the  trouble  or  encounter  the  expense 
whioh  is  unavoidaUy  oonneoted  with  the  proper  obMrvanoe 


of  religious  ceremonies,  if  it  were  only  for  the  external  show 
which  was  to  be  gained  in  them." 

"The  Church  of  Enghmd,  as  aU  Catholic  (Churches,  is 
agreed  upon  this,  and  therefore  the  Bishop  of  London, 
though  he  may  not  be  so  just,  ia  still  in  his  generation  the 
wiser  (if  he  desire  at  once  to  go  to  the  root  of  the  matter) 
not  to  heed  the  ritual,  but  pliuge  at  once  into  the  doctrine. 
Let  us  ascertain  then  what  the  doctrine  is  which  is  brought 
into  question.  It  is  threefold— I.  The  real  objective  presence 
of  our  blessed  Lord ;  II.  The  sacrifice  offer^  bv  the  priest ; 
and  m.  The  adoration  due  to  the  presence  of  our  blessed 
Lord  in  the  Holy  Eucharist." 

And  in  the  said  work  entitled  "A  plea  for  Toleration  in 
the  (Hiurch  of  England,  third  edition." 

"  I  therefore  send  forth  this  third  edition  with  as  little 
comment  as  possible,  and  in  preciselv  the  san:e  language  aa 
that  which  was  used  in  the  nrst  and  second  editions,  save 
and  except  the  two  passages  referred  to,  omitting  also  the 
postscript  which  by  the  events  in  the  Church  which  have 
occurred  in  the  interval  has  now  no  bearing  on  the  subject.' 
The  reader  vHll  observe  that  in  the  two  first  editions  the 
words  were :  'The  real  actual  and  visible  presenoe  of  our 
Lord  upon  the  altars  of  our  churches.'  In  the  present 
edition  he  will  find  the  following  words  substituted :  '  The 
real  and  actual  presence  of  our  Lord  under  the  form  of 
bread  and  wine  upon  the  altars  of  our  churches.'  He  will 
also  observe  that  in  the  former  editions  the  words  were : 
'  Who  myself  adore  and  teach  the  people  to  adore  the  con- 
secrated elements,  believing  Christ  to  be  in  them— behoving 
that  under  their  veil  is  the  sacred  body  and  blood  of  my 
Lord  and  Saviour  Jesus  Christ.'  He  will  now  find  the 
following  words  substituted:  '  Who  myself  adore  and  teach 
the  peoi^e  to  adore  CHiirist  present  in  the  Sacrament  under 
the  form  of  bread  and  wine,  believing  that  under  their  veil 
is  the  sacred  body  and  blood  of  my  Lord  and  Saviour  Jesus 
(Christ.'  My  meaning,  and  that  which  passed  through  my 
mind  in  writing  the  original  passages,  was  predaeTy  the 
same  as  that  wnich  is  now  conveyed  in  the  words  substi- 
tuted ;  but  as  the  original  words  were  liable  to  a  different 
construction  from  that  in'  which  I  used  them,  I  therefore 
most  wiOingly  in  this  edition  adopt  another  formula  to 
express  my  meaning.  The  formula  now  adoj^ted,  and  which 
without  any  doubt  will  oonv^  the  dootnne  of  the  resl 
presence  as  the  Church  would  teach  it.  has  been  suggested 
to  me  by  him  whose  name  stands  at  the  head  of  this  pam- 
phlet" (that  is  to  say,  the  said  Bev.  E.  B.  Fnsev,D.D.},  '^  one 
to  whom  the  whole  Church  would  implicitly  bow  and  all 
revere.  I  have  no  hesitation  in  adopting  his  words  as  mv 
own  fully  and  completely,  and  ou  this  basis  am  ready  with 
him  patientlv  to  contend  for  the  fidth  once  delivered  to  the 
saints,  and  if  need-be  gladly  to  suffer." 

"  The  three  great  doctrines  on  which  the  Catholic  Church 
has  to  take  her  stand  are  these:— I.  The  real  olnective 
presence  of  our  blessed  Lord  in  the  Eucharist;  11.  The 
sacrifice  offered  by  the  priest:  and  ni.  The  adoration  due 
to  the  presenoe  of  our  blessed  Lord  therein." 

And  whereas  it  appears  from  the  said  report  that  the 
said  commissioners  did  aasemble  by  virtue  of  the  said 
commission  in  London-house,  St.  James's-square,  in  the 
parish  of  St.  James's,  Westminster,  in  the  diocese  oV 
liondon,  on  Thursday,  the  5th  Nov.,  in  the  year  of  our  Lord 
1868,  for  the  purpose  of  executing  the  said  commission. 
Thai  all  the  proceedings  before  the  said  commissioners  were 
public.  That  the  said  comndssioners  did  examine  witnesses 
on  oath  in  reference  to  the  said  charge,  and  did  hear  counsel 
on  both  sides  (the  said  witnesses,  or  some  ol  them,  being 
cross-examined  by  counsel  alleging  that  he  appeared  on 
behalf  of  the  said  William  James  Early  Bennett) .  That  the 
said  commissionera  did  then  adjourn  to  deliberate  upon  the 
case  brought  before  them.  Tliat  after  due  oonsiderBtion, 
the  said  commissioners  having  returned  into  the  room 
where  the  said  inquiry  was  so  publicly  held  as  aforesaid,  the 
said  worshipful  diancellor  of  the  diocese  of  London  did, 
on  behalf  of  the  commissioners,  openly  and  publicly  declare 
the  opinion  of  the  commiasioners  in  the  following  terms: — 
"The  commissioners  have  very  carefully  considered  the 
questions  submitted  to  them  under  this  commission,  and 
herebv  openly  and  publicly  declare  their  unanimous  opinion 
that  there  is  a  sumoient  prima  fact*  ground  for  instituting 
further  proceedings."  And  whereas  the  said  commissionera 
transmitted  to  the  then  Lord  Bishop  of  London  under  their 
hands  and  seals  the  depositions  of  the  said  witnesses  taken 
before  them,  together  with  the  works  put  in  evidence,  and 
also  a  report  of  the  unanimous  opinion  of  the  said  com- 
missioners present  at  the  said  mquiry  that  there  was 
sufficient  pnma  fade  ground  for  instituting  further  pro- 
ceedings against  the  said  William  James  Early  Bennett  for 
having  within  two  yearn  last  past  been  guilty  of  offending 
against  the  laws  eculcsiostioal,  as  charged  by  the  said  Thomas 
Byard  ShepparU.  And  where  b  such  report,  together  with 
the  said  depositions  of  the  said  witneesea,  and  the  worics  put 
in  evidence,  has  been  filed  in  the  registry  of  the  diooeae 
of  London.  And  whereas,  to«ether  with  the  copy  of  such 
reiK)rt  transmitted  to  us  bv  the  said  then  Lord  Bishop  of 
London  as  aforesaid,  there  has  also  been  transmitted  a  copy 
of  the  said  depositions  in  aooordanoe  vrith  the  provisions 
of  the  said  Act  of  Parliament,  intituled,  "  An  Act  for  better 
enforcing  Church  Discipline."  And  whereas  no  articles 
have  been  as  yet  filed  in  the  registry  <  f  our  diooese  of  Bath 
and  Wells,  either  by  us  or  ov  the  said  Thomas  3yard 
Sh0ppaxd  against  the  lai^  Wiliiam  JamM  Early  B«n|Mitt 
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in  respeet  of  the  ohaxve  inquired  into  before  the  said 
CommiBaionen.  And  whereas  we,  acting  under  the  pro- 
Tleionfl  of  the  said  Act  of  Parliament,  have  thougrht  fit  to 
send  the  caae  by  letters  of  request  to  the  Covat  <A  Appeal 
of  the  Province.  Therefore,  we,  Bobert  John  !Biuron 
Auckland,  by  Divine  permission  Lord  Bishop  of  Bath  and 
Wells,  do  request  you  the  Kight  Honourable  Sir  Bobert 
Joseph  Philllmore,  Doctor  of  Laws,  official  principal  of  lAe 
Arches  Court  of  Canterbury,  lawfullv  constituted,  your 
surrogate,  or  some  other  competent  Judge  in  this  behalf,  to 
issue  a  citation  or  decree  under  seal  of  the  said  court,  citing 
the  said  William  James  Early  Bennett  to  appear  at  a  certain 
time  and  place  therein  to  be  spedfled,  and  answer  to  certain 
articles,  heads,  positions,  or  interrogatories,  touching  and 
ooncerning  his  soid's  health,  and  the  lawful  correction  and 
reformation  of  his  manners  and  excesses,  and  more  espe- 
cially for  having  offended  against  the  laws  occlesiastioal. 
by  having,  within  two  years  last  past,  caused  to  be  printed 
and  publii^ed  witiiln  the  diocese  of  London  certain  works, 
la  wnich  he  advisedly  maintains  or  affirms  doctrine  directly 
central^  or  repugnant  to  the  Articles  and  formularies  of 
the  United  Chur^  of  England  and  Ireland,  the  said  works 
being  entitled  reiroeotively, "  Some  Results  of  the  Tractarian 
Hovement  of  18»,"  formine  one  of  the  essays  contained 
in  a  volume  entitled,  "  The  Church  and  the  World,"  edited 
by  the  Beverend  Orby  ffidpley,  clerk,  printed  and  published 
in  London  in  the  year  18^:  "A  Plea  for  Toleration  in  the 
Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pofleji  D.D., 
Beffins  Profeesor  of  Hebrew,  and  Canon  of  Christ  Church, 
Oxford,  Second  Edition,"  printed  and  published  in  London 
in  the  year  1867 ;  and  '*  A  flea  for  Toleration  in  the  Church 
of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pusejr,  D.D., 
Berius  Professor  of  Hebrew,  and  Canon  of  Christ  Church, 
Oxford,  Third  Edition,"  printed  and  published  in  London 
in  the  year  1868— the  said  articles  to  be  administered  to 
him,  the  said  William  James  Early  BennetVftt  the  volun- 
tary promotion  of  the  said  Thomas  Byard  Sheppard;  and 
flniuly  to  hear  and  determine  the  said  cause  according  to 
the  law  and  practice  of  the  court. 

A.  J.  Stephen  Q.C.  (Dr.  Trigtram  with  him),  on 
behalf  of  toe  promoter,  moTed  that  the  court  should 
accept  the  letters  of  request.  [Sir  R  J.  Phillihorb. 
— In  the  letters  of  request  no  reason  whatever  is 
alleged  why  the  court  should  accept  them;  some 
reason  should  be  given  to  account  for  sending  the 
matter  in  the  first  instance  to  the  Superior  Court.] 
Since  the  Church  Discipline  Act  it  has  not  been 
usual  to  assign  any  reason.  And  it  is  not  neces- 
sary, t)ie  bishop  having  a  right  to  send  the  case  to 
the  court  of  the  province  in  the  first  instance. 
fSir  R.  J.  Fhillixore.— Do  you  then  contend  that 
I  have  no  option,  but  that  the  letters  of  request  are 
Tirtually  a  mandate  to  this  court,  and  that  I  am 
bound  to  accept  them  ?1  Yes,  if  the  letters  come 
from  a  court  having  jurisdiction  in  the  matter,  and 
if  the  requisitions  of  the  Church  Discipline  Act  are 
complied  with. 

Butler  V.  Dolhen^  2  Lee,  317 ;  and 

Pelling  v.  Whiston,  1  Com.  199, 
are  authorities  for  the  proposition  that  when  letters 
of  request  are  granted  by  a  pro{)er  judge,  the  Court 
of  Arches  is  **  bound  to  receive  them  ex  debito 
juatiticB"  He  then  contended  that,  even  if  prior  to 
the  Church  Discipline  Act  (3  &  4  Yict.  c  86),  the 
Court  of  Arches  had  any  discretion  to  accept  or 
refuse,  yet  such  discretion  no  longer  remained  since 
that  Act,  sect.  13  of  which  pn>vided  in  large  terms 
as  follows :  **  That  it  shall  be  lawful  for  the  bishop 
of  any  diocese  within  which  any  such  clerk  shall 
hold  any  preferment,  or,  if  he  hold  no  preferment, 
then  for  the  bishop  of  the  diocese  in  which  the 
offence  is  alleged  to  have  been  committed,  in  any 
case,  if  he  shall  think  fit.'  either  in  the  first  instance 
or  after  the  commissioners  shall  have  reported  that 
there  is  sufficient  prima  facie  ground  for  instituting 
proceedings,  and  before  the  filing  of  the  articles, 
but  not  aifterwi^s,  to  send  the  case  by  letters  of 
request  to  the  court  of  appeal  of  the  province,  to 
be  there  heard  and  determined  according  to  the  law 
and  practice  of  such  court :  provided  always  that 
the  judge  of  the  said  court  may,  and  he  is  hereby 
authorised  and  empowered  from  time  to  time  to 
make  an^  order  or  orders  of  court  for  the  purpose 
of  expediting  such  suits,  or  otherwise  improving  the 
practice  of  the  said  court,  and  from  time  to  time  to 
altw  aad  levcdw  the  same :  Provided  also  that 


there  shall  be  no  appeal  from  any  interlocutory 
decree  or  order  not  having  the  force  or  effect  of  a 
definite  sentence,  and  thereby  ending  the  suit  in  the 
court  of  appeal  of  the  province,  save  by  the  permis' 
sion  of  the  judge  of  such  court." 

Cur,  ado.  mtU, 

April  80.— Sir  R.  J.  Philldcobb  now  delivered 
judgment. — In  this  ease  an  application  has  been 
made  to  the  court  to  accept  letters  of  request  from 
the  Bishop  of  Bath  and  Wells,  under  the  provisions 
of  the  13th  section  of  3  &  4  Vict,  c  86  (an  Act  for 
the  Discipline  of  the  Clergy).  It  appears  from  the 
recital  in  these  letters  that  the  Bev.  William  James 
Early  Bennett,  a  clerk  in  holy  orders,  vicar  of 
Frome  Selwood,  has  been  charged  with  committing 
an  offence  against  the  laws  ecclesiastical,  by  the 
publication  of  a  work  containing  heretical  doctrines, 
in  the  diocese  of  London.  The  preferment  of  the 
accused  clerk  was  situated  in  the  diocese  of  Bath 
and  Wells— the  alleged  offence  was  committed  in 
the  diocese  of  London :  therefore,  if  the  accused 
clerk  was  to  be  criminally  proceeded  against  in  the 
Ecclesiastical  Court,  the  provisions  of  the  statute 
(sect.  8),  to  which  I  have  referred,  rendered  it  neces- 
sary that  these  proceedings  should  be  taken,  in  tiie 
first  instance,  under  the  authority  of  the  bishop  in 
whose  diocese  the  alleged  offence  had  been  com- 
mitted. The  late  Bishop  of  London  issued  a 
commission  to  certain  persons  to  inquire  into  the 
grounds  of  the  charge,  and  to  report  to  him  whether 
or  no  there  was  a  case  for  further  inquiry,  lliey 
reported  that  there  was  a  case  for  further  inquiry. 
That  report,  and  the  evidence  upon  which  it  was 
founded,  were  afterwards  filed  in  the  registry  of  the 
diocese  of  London,  according  to  the  requirements 
of  the  statute  (sect.  5);  and  it  became  necessary 
that  any  further  proceedings  in  the  matter  should 
be  carried  on  under  the  authority  of  the  Bishop  of 
Bath  and  WeUs :  (See  sects.  6  and  7).  The  statute 
provides,  sect.  11,  that  after  the  report  of  the  com- 
missioners "the  bishop  shall  proceed  to  hear  the 
cause,  with  the  assistance  of  the  assessors  ;**... 
and  upon  the  hearing  of  such  cause,  the  bishop 
shall  determine  the  same,  and  pronounce  sen- 
tence thereupon,  according  to  the  ecclesiastical 
law."  The  statute  further  provides,  sect.  18,  ''that 
it  shall  be  lawful  for  the  bishop^  ...  if  he 
shall  think  fit,  either  in  the  first  instance  or  after 
the  commissioners  shall  have  reported  that  there  is 
sufficient /)rtm4/aae  grotmd  for  instituting  pro^ed- 
ings,  and  before  the  filing  of  the  articles,  but  not 
afterwards,  to  send  the  case,  by  letters  of  request, 
to  the  court  of  appeal  of  the  province,  to  be  tibere 
heard  and  determined,  according  to  the  law  and 
practice  of  such  court."  The  Bishop  of  Bath  and 
Wells  has  availed  himself  of  this  latter  alternative, 
and  has  sent  this  case,  by  letters  of  request,  to  the 
Court  of  Arches.  It  is  to  be  observed,  that  the 
statute  does  not  empower  the  bishop  to  send  the 
case  ampUciter  to  the  court  of  appeal,  but  io  send 
it  by  letters  of  request  to  that  court.  If  these 
letters  are  accepted  by  me,  and  the  request  of  Uie 
inferior  court  complied  with,  a  decree,  which  is 
equivalent  to  a  citation,  will  issue  from  this  court ; 
the  accused  clerk  will  be  cited,  and  the  trial  will 
take  place,  in  the  first  instance,  before  this  court 
It  has  been  argued  that  these  letters  of  request  are 
in  truth  letters  of  command,  and  that  I  have  no 
option  but  to  accept  them.  This  argument  is  main- 
tained, both  by  referring  to  the  express  words  of 
the  statute  of  the  Queen  and  to  the  law  and  practice 
with  respect  to  letters  of  request  previously  to  the 
passing  of  that  ststute.  I  am  about  to  pronounce 
my  opinion  upon  the  soundness  of  this  argument ; 
and  in  order  to  make  the  conclusion  at  which  I 
have  arrived  fully  intelligible,  it  will  be  necessair 
to  slate  at  some  length  the  premisee  upon  wMdi 
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it  is  founded.    First  of  all,  however,  it  may  be  well 
to  consider  the  necessary  consequences  which  flow 
from  the  position  of  law.    It  is  the  plain  duty  of 
every  bishop,  having  regard  both  to  the  nature  of 
his  office  and  to  the  obligations  which  at  the  time 
of  his  consecration  he  takes  upon  himself,  to  main- 
tain  within    his   diocese  ecclesiastical  discipline, 
and   especially   as  to  matters  of  heresy,  such  as 
are  the  subject  of  the  present  charge.    But  if  the 
argument  which    has    been  addressed   to   me   be 
■ound,  every  bishop  in  the  province  of  Canterbury 
may  devolve,  at  his  own  will  and  pleasure,  upon  the 
court  of  the  archbishop,  the  execution  of  the  most 
arduous  part  of  his  duty  as  diocesan.    It  is  not 
necessary  that  he  should  state  any  reason  for  so 
doing ;  the  natural  order  of  things  is  reversed,  and 
the  inferior  sends  a  mandate  to  the  superior  judge, 
which,  without  inquiry,  he  must  obey.    It  is  not 
too  much  to  say  that  such  an  exposition  of  the  law 
requires  to  be  very  clearly  demonstrated  before  it 
can  be  accepted.    Inasmuch  as  letters  of  request 
are  the  technical  description  of  a  proceeding  apper- 
taining to  ecclesiastical  law — words  of  art,  so  to 
apeak,  derived  from  that  system  of  jurisprudence — 
the  examination  of   the  question  naturally  falls 
under  the  two  following  divisions :    (1)  the  law 
which  prevailed  before  the  statute  3  &  4  Vict.  c.  86 ; 
(2)  the  law  introduced  by  that  statute.    Upon  the 
first  division  of  the  subject  the  following  observa- 
tions have  occurred  to  me.    It  is  hardly  necessary 
to  state  that  the  proposition,  that  a  bishop  can 
order  his  metropolitan  or  archbishop  to  do  a  parti- 
cular act,  such  as  to  entertain  a  suit,  is  not  to  be 
found  in  the  general  ecclesiastical  law.    That  law, 
as  well  as  the  common  law  of  England,  has  Indeed 
been  careful  to  protect  the  bishop  from  any  undue 
assumption  of  jurisdiction  by  the  archbishop  over 
him ;  but  I  am  not  aware  of  any  instance  in  which 
the  law  has  thought  it  necessary  to  protect  the 
archbishop  from  the  usurpation  of  his  suffragan. 
**^  Letters  of  request,"  **  Htera  remiintorialeaf**  as  they 
are  called  in  Oughton  r2  Ordo  Judiciorum,  445, 
466),  are  a  form  of  proceaure  peculiar  to  the  canon 
law,  and  certainly  do  not  in  their  natural  construc- 
tion imply  a  command.    A  very  learned  judge, 
however,  Sir  George  Lee,  in  the  case  of  Butler  v. 
Dolben,  2  Lee,  817,  is  reported  to  have  said :  ^*  As 
to  the  discretion  of  this  court,  whether  it  shall 
accept  or  refuse  letters  of  request  when  granted  by 
a  proper  judge,  the  delegates  held  in  the  case  of 
Dr.  Pellina  v.  Whiaton,  1  Comyn's  Bep.  199,  that  the 
Dean  of  the  Arches  was  bound  to  receive  them  ex 
ddfito  juatitia ;  but  that  it  was  in  the  discretion  of 
the  inferior  judge,  whether  he  would  grant  them.^ 
Aa  this  is,  I  believe,  the  only  authority  which  can 
be  cited  in  support  of  the  position  that  the  accept- 
ance of  the  letters  of  request  is  obligatory  upon  the 
Superior  Court,  I  have  thought  it  right  to  examine 
very  carefully  the  circumstances  of  this  case,  which 
are  very  remarkable.    The  case  of  PeUiug  v.  Whis- 
tojij  which  was  argued  in  the  years  1712-13,  hap- 
pened at  a  time  of  great  political  excitement,  in 
which  the  Church    was   largely  concerned,    and 
which  was  not  without  its  influence  on  the  pro- 
ceedings  in    this   case.    I   remember  that  Lord 
Stowell  said,  as  to  a  case  decided  in  1719,  in  which 
religious  and  political  feelings  were  much  mixed 
up :  *^  I  shall  pass  over  a  case  which  has  been  cited 
from  the  State  Trials,  as  it  was  one  of  party  heat, 
and  took  place  in  times  of  party  ferment,  and  is 
of  smaller  authority  on  that  account:*'  QHutchins 
Y.  Demibe  and  Loveland,  1  Consist.  Bep.  174.)    The 
history  of  the  proceedini^s  of   this  extraordinary 
case  are  to  be  found  partly  in  Burnett's  History  of 
his  Own  limes,  vol.  6,  pp.  58-7,  edit.  1838,  8vo, 
partly  in  an  account  Wbiston  published  of  his  own 
case  in  1715,  acd  partly  in  a  note  of  Comyns,  C.  B. 
(who  was  one  of  the  counsel  in  the  cause)  of  the 


proceedings  before   the   delegates:  (Comyns'  Bep. 
199.)   As  the  delegates  never  gave  reasons  for  their 
judgment,  but  little  information  is  to  be  extracted 
from  the  record  of  their  proceedings.    Towards  the 
close  of  the  year  1710,  Convocation  had  been  sum- 
moned by  the  Queen  for  the  transaction  of  business, 
mainly,  if  not  exclusively,  that  it  might  pass  a 
synodical  judgment  upon  the  writings  of  Whiston. 
Great  doubt  arose  as  to  whether  it  was  competent 
to  that  bod^  to  censure  heretical  doctrines  and 
their  maintamers ;  the  opinion  of  the  twelve  judgea 
and  of  the  law  officers  of  the  Crown  was  in  com- 
pliance i»ith  an  address  of  Convocation  taken  by 
the  Crown  in  1711.    Convocation  was  authorised  to 
pass  a  sentence  upon  his  works,  which  they  con- 
demned ;  but,  from  various  reasons,  the  condemna- 
tion seems  to  have  had  no  practical  result ;  and  in 
1712  a  Dr.  Felling,  as  a  voluntary  promoter  of  the 
office  of  the  judge,  filed  articles  of  heresy  against 
Whiston,  who  dwelt  within  the  exempt  or  peculiar 
jurisdiction  of  the  Dean  and  Chapter  of  St.  Paul's. 
The  Commissary  of  the  Court,  Dr.  Harwood,  sent 
the  case  by  letters  of  request  to    the  Court  of 
Arches:  the  judge  of  the  Court  of  Arches,  Dr. 
Bettesworth,  alleging  that  there  was  **  no  sugges- 
tion of  any  reason  why  the  cause  should  not  be 
broufrht  before  the  proper  ordinary,"  in  Feb.  1712, 
Dr.  Harwood  sent  new  letters  of  request,  alleging  as 
grounds  that  as  commissary  he  had  not  authority 
to  inflict  a  proper  punishment  for  heresy,  as  he  had 
no  commission  from  a  bishop ;  or,  according  to  the 
minutes  of  the  Delegates*  Process  Book,  **on  account 
of  gravity  of  matter,  and  doubt  whether  commis- 
sary could  inflict  proper  punishment,  he  humbly 
repeats  his  request."    While  the  Court  jof  Arches 
was  considering  the  application  of  Dr.  Harwood,  it 
seems  that  Dr.  Pelling  prayed  an  original  citation^ 
not  by  letters  of  request,  but  under  the  statute  of 
28  Hen.  8,  c.  9,  to  which  I  shall  presently  advert. 
On  the  16th  Feb.  Dr.  Pelling  renewed  his  applica- 
tion ;  on  the  2oth  Feb.  the  judge  of  the  Court  of 
Arches,  according  to  the  report  in  Comyns,  p.  200, 
'*  decreed  that  letters  of  request  from  Dr.  Harwood 
lie  not  before  him,  because  in  a  case  of  heresy  the 
bishop  of  the  diocese  hath  jurisdiction  in  places 
otherwise  exempt  within  his  diocese,  and  notwith- 
standing the  Statute  of  Citation,  an  heretick  may 
be  cited  to  appear  before  him  upon.letters  of  request 
from  the  judge  of  the  Peculiar,  or  by  process  sii6 
mutuo,  &c.,  and  therefore  he  cannot  decree  a  cita- 
tion," &c.    On  the  2nd  March  Pelling  appealed  to 
the  delegates,   to  which  appeal  Whiston  was  no 
party ;  but  the  judge  of  the  Arches  seems  to  have 
been  heard  by  counsel,  who  argued,  according  to 
the  report,  as  follows :  *^  That  a  superior  judge  is 
not  oblig^  to  accept  letters  of  request,  for  no  law 
saith  that  he  is  so  obliged,  and  it  would  be  incon- 
venient, since  the  fees  would  all  belong  to  the 
inferior  judge,  and  unreasonable  since  the  superior 
judge  cannot  oblige  the  inferior  to  grant  such  letters 
of  request,  and  therefore  ought  not  to  be  obliged  to 
accept  them;  secondly,  the  inferior  jadge  in  this 
case  had  no  jurisdiction,  for  he  cannot  excommu- 
nicate, degrade,  or  deprive."     **  Statute  2  Hen.  4, 
c.  15,  speaks  of  the  bishop  of  the  diocese,  and  so 
does  10  Hen.  7,  c  17.    Thirdly,  the  bishop  of  the 
diocese  hath  jurisdiction  in  case  of  heresy  in  places 
exempt.    Fourthly,  there  was  no  cause  depending 
before  Dr.  Harwood,  and  the  Arches  have  juris- 
diction only  in  case  of  appeals   by  patent."     To 
this  argument  it  was  replied,  that  the  bishop  was 
by  express  v/ords  of  the  23  Hen.  8,  c.  9  (the  Bill 
of  Citations)  restrained  from  citing   any  person 
dwelling  in  a  Peculiar  before  him,  and  that  this 
case  was  not  within  the  exceptions  mentioned  in 
the  statute.    That  there  was  no  appeal  from  the 
commissary  of  St.  Paul's  to  the  bishop^  and,  on 
the  other  hand,  it  was  provided  by  sect.  4  of  the 
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Btatute,  *'That  it  shall  be  lawful  to  every  archbishop 
of  this  realm  to  cite  any  person  inhabiting  in 
any  bishop's  diocese  within  his  province  for  causes 
of  heresy,  if  the  bishop,  or  other  ordinary  imme- 
diate thereunto,  consent,  or  do  not  his  duty  in 
punishment  of  the  same,"  and  that,  on  the  whole 
'*  the  judges  of  the  Arches,  by  refusing  a  citation,'* 
not  letters  of  request,  "denied  justice."  The  dele-' 
gates  reversed  the  sentence  of  the  Arches;  but 
upon  what  grounds  does  not  appear.  Whether 
because  he  ought  to  have  issued  an  original  citation 
under  the  4th  section  of  the  Act,  or  because 
sufficient  grounds  were  laid  by  the  second  letters  of 
request  for  his  acceptance  of  them  (in  the  present 
case  before  me,  it  will  be  remembered  that  no 
grounds  are  laid\  and  he  had  exercised  his  dis- 
cretion improperly  in  not  accepting  them;  or 
whether  he  was  bound,  without  any  grounds  as- 
signed, to  have  accepted  them,  though  the  latter 
suggestion,  for  a  reason -which  I  will  presently 
state,  seems  to  have  been  very  improbable.  Whis- 
ton  flJways  protested  against  the  jurisdiction  of  the 
delegates,  upon  the  ground  that  he  was  no  party  to 
the  appeal,  and  that  they  were  acting  as  a  court  of 
original  jurisdiction,  which  they  bad  no  power  to 
do;  and  certainly  they  were  acting  in  a  most 
unusual  manner  in  this  respect.  It  appears  that 
the  delegates  did  not  agree  amongst  themselves; 
there  was  a  commission  of  adjuncts — they  arrived 
at  no  conclusion ;  and  it  is  believed  'that  the  whole 
affair  was  put  an  end  to  on  the  accession  of 
G^rge  I.,  by  a  general  Act  of  Amnesty  which 
included  heresy.  I  have  considered  this  case  at  so 
much  length,  because  it  is  the  only  one  upon 
which  Sir  G.  Lee  founds  his  dictum  in  Butler  v. 
Dotben,  2  Lee,  317.  WhittorCs  case  was  in  1712,  and 
Butler  V.  Dolben,  was  in  1756.  Dr.  Hay,  the  most 
eminent  civilian  of  his  day,  argued  in  the  latter 
case,  "that  the  statute  23  Hen.  8,  authorises  the 
court  to  judge  of  the  reasons  on  which  letters  of 
request  are  granted.  This  is  a  new  case  arising 
upon  the  late  statute  of  marriage ;  the  doubtfulness 
of  the  jurisdiction  is  good  ground  for  receiving  the 
letters  of  request."  And  what  is  more  remarkable, 
Dr.  Bettes worth,  the  younger,  the  son  of  the  judge 
of  the  Arches,  before  whom  Whiston^s  case  came, 
must  have  been  familiar  with  it;  but  he  argued  that 
*'  the  granting  and  receiving  letters  of  request  are 
discretionary."  The  reference  of  Sir  George  Lee 
to  the  supposed  dictum  of  the  delegates  in  Whiston^s 
case  could  not  have  been  founded,  as  the  dates 
show,  on  personal  knowledge,  no  note  or  report  of 
any  such  dictum  is  to  be  found.  The  dictum, 
moreover,  was  unnecessary  for  the  decision  in 
Wkiaton^s  case,  and  was  not  necessary  for  the 
decision  in  Butler  v.  Dolben,  at  which  Sir  George 
Lee  arrived  ;  which  was,  that  the  Arches  Court  had 
power  of  accepting  letters  of  request  in  a  matri- 
monial suit;  and  that  where  it  was  doubtful  in 
which  of  two  jurisdictions  the  party  had  his 
domicil,  the  Arches  Court  might  accept  joint 
letters  of  request.  And  this  seems  to  have  been 
considered  by  Sir  Herbert  Jenner,  in  the  case 
of  Stewart  v.  Batetnatif  decided  in  1842  (3  Curt, 
p.  207),  as  the  only  point  which  was  decided 
by  Sir  George  Lee.  The  statute  of  23  Hen.  8,  s.  3, 
enacts  that  "The  bishop  may  make  request  or 
instance  to  the  archbishop,  bishop,  or  other  superior 
ordinary  or  judge,  to  takt*,  treat,  examine,  or 
determine  the  matter  before  him  or  his  substitutes ; 
and  that  to  be  done  in  cases  only  where  the  law, 
civil  or  canon,  do  affirm  execution  of  such  request 
or  instance  of  jurisdiction  to  be  lawful  or  tolerable." 
This  very  enactment  surely  implies  a  power  in  the 
Court  of  Arches  to  examine  whether  the  law,  civil 
or  canon,  does  affirm  the  execution  of  such  request 
to  be  lawful,  Such,  moreover,  has  been  the  invari- 
able practice  up  to  the  time  of  passing  the  3  &  4 


Vict.  c.  86,  to  assign  grounds  why  the  letters  of 
request  should  be  accepted.  This  practice  waa 
deemed  proper  and  reasonable  by  the  courts  in 
Westminster  Hall,  for  in  the  case  of  Jones  v.  Jones, 
Hob.  185 ;  2  Brown.  27,  it  having  been  maintained 
by  the  civilians  Uiat  it  was  absolutely  in  the  power 
of  the  ordinary  to  send  any  cause  to  the  arch- 
bishop at  his  will,  without  assigning  any  special 
reason,  for  which  they  cited  the  authority  of  divers 
canonists,  Hobart  (and  as  it  seems,  the  court)  said, 
"  That  to  expound  the  statute  thus,  viz.,  that  the 
ordinary  may,  at  his  will  and  pleasure,  send  the 
subject  from  one  end  of  the  kingdom  to  another 
without  cause,  was  both  against  the  letter  of  the 
statute,  and  did  utterly  elude  it;  that  the  par- 
pose  of  the  law  was  to  provide  for  the  ease  of 
the  subject  more  than  for  the  jurisdiction  of 
the  ordinary ;  which  appears  in  that  there  is 
action  given  to  the  subject  and  penalty  to 
the  King  for  the  vexation,  but  none  to  the  ordinary ; 
and  that  this  very  clause  says  it  is  to  be  done  in 
cases  only,  &c.,  which  would  be  a  vain  restriction, 
if  it  left  it  as  general  as  before,  t.  e.,  if  it  were  law- 
ful or  tolerable  in  all  caaes  without  cause,"  My 
predecessor  in  this  chair,  Sir  H.  J.  Fust^  in  1842 
decided,  in  a  very  elaborate  judgment,  Stewart  v. 
Bateman,  3  Curt,  209,  to  refuse  letters  of  request 
presented  to  him  jointly  by  the  Archdeacon  and 
the  Chancellor  of  Norwich,  observing  indeed,  "  My 
object  is  not  to  withhold  the  jurisdiction  of  this 
court,  but  to  guard  against  any  question  arising  in 
respect  to  the  proper  form  of  exercising  it."  The 
decision  of  Sir  George  Lee  was  much  referred  to 
by  the  counsel  and  by  the  judge,  but  I  do  not  find  it 
to  have  been  suggested  by  either  that  the  accepting 
letters  of  request  was  compulsory  on  the  Court  of 
Arches.  I  do  not  mean  to  assert  that  the  Court  of 
Arches  exercises  a  discretion  from  which  there  is  no 
appeal  as  to  accepting  or  refusing  letters  of  request. 
There  are  various  instances,  such  as  that  of  grant- 
ing or  refusing  a  faculty,  in  which  the  court  exer- 
cises its  discretion ;  but  the  exercise  of  such  discre- 
tion may  be  controlled  and  modified  on  an  appeal  to 
the  superior  court  So  far,  therefore,  as  the  law  and 
practice  previously  to  the  passing  of  the  prefaent 
Clergy  Discipline  Act  are  concerned,  I  think  the 
Court  of  Arches  had  a  right  to  refuse  letters  of  re- 
quest until  proper  grounds  were  assigned  why  they 
should  be  accepted.  Secondly,  I  have  to  consider 
whether  the  enactments  in  3  &  4  Vict.  c.  86,  have 
taken  away  such  discretion  as  previously  existed. 
Now  it  is,  in  the  first  place,  remarkable  that  this 
statute  has  given  the  bishop  greater  personal  power 
than  he  ever  previously  possessed,  and  greater 
assistance  in  the  exercise  of  that  power.  He  may 
hear  a  cause  of  this  kind  sitting  in  person,  with  the 
aid  of  assessors,  which  he  could  not  do  previously  to 
the  passing  of  this  statute.  He  may  also  send  the 
case,  by  letters  of  request,  to  the  court  of  the  pro- 
vince ;  but  the  statute  does  not  enact  that  the  court 
of  the  province  must  accept  them  when  sent,  or  that 
it  may  not  require  reasons  why  it  should  accept 
them.  Moreover,  it  has  been  ruled  in  the  case  of 
Golightly  v.  The  Bishop  of  Chichester,  2  £.  &  £.  209, 
by  the  authority  of  Wightman,  J.,  Lord  Campbell, 
and  Erie,  C.  J.,  for  Wightman,  J.,  expressly  stated  in 
his  judgment  that  the  two  latter  judges  concurred 
with  him  in  opinion,  that  the  bishop  had  such  a  dis- 
cretion, while  the  remaining  judge  (Hill,  J.)  agreed 
that  the  bishop  had  such  a  discretion  in  the  parti- 
cular case  which  was  before  the  court.  And  in  the 
case  of  Sherwood  v.  i2ay,  1  Moo.  397,  the  Judicial 
Committee  of  the  Privy  Council,  a  member  of 
which  was  Sir  John  Niehol,  the  most  experienced  of 
all  ecclesiastical  judges,  laid  down  the  law  as  fol- 
lows :  "  And  it  is  to  be  recollected  that  this  may 
be  the  only  form  in  which  any  imlividual  can  ques- 
tion the  marriage  as  a  matter  of  right,  for  to  pro- 
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mote  the  office  of  judg^  in  a  criminal  suit  requires 
the  authority  and  consent  of  the  court,  and,  though 
this  is  obtained  without  difficulty  in  ordinary  prac- 
tice, it  cannot  be  demanded  ex  debito  justiiia,  I  have 
referred  to  the  clause  in  the  statute  enabling  the 
Mshop  to  Send  the  case  without  inquiry,  in  the  first 
instance,  by  letters  of  request,  to  the  court  of 
appeaL  Surely  it  would  be  a  strange  thing  if  a 
discretion  as  to  allowing  a  suit  to  be  instituted  were 
vested  in  the  bishop  and  denied  to  the  archbishop 
represented  by  his  court.  If  any  good  grounds 
were  stated,  or  if  it  appeared  from  Uie  nature  of  the 
case  that  the  interests  of  justice  would  be  promoted 
by  my  acceptance  of  these  letters  of  request,  I 
•hould  certainly  exercise  my  discretion  in  favour  of 
accepting  them.  I  have  done  so  in  cases  where 
clerks  have  been  charged  with  immorality,  because 
there  was  a  manifest  advantage  both  to  the  parties 
and  to  the  church  that  a  court  of  law  accustomed 
to  the  oral  examination  of  witnesses  and  to  the 
investigation  of  evidence,  and  aided  by  the  assist- 
ance of  able  counsel,  should  deal  in  the  first 
instance  with  such  cases.  But  the  present  letters 
of  request  are  tendered  to  me  in  a  matter  of  alleged 
heresy  connected  with  some  of  the  most  awful 
mysteries  of  our  religion.  Surely  that  is  a  case  on 
which,  of  all  others,  the  bishop  ought  to  exercise 
his  jurisdiction.  No  reason  whatever  is  stated  to 
me  why  he  should  not  do  so.  Courts  of  appeal 
are  in  the  habit  of  saying  that  they  will  not 
entertain  gt9i.ye  questions  in  the  first  instance, 
because  they  have  a  right  to  the  advantage  of 
the  judgment  of  the  inferior  court.  This  doctrine 
has  been  frequently  maintained  by  the  Judicial 
Committee  of  the  Privy  Council  when  attempts 
have  been  made  to  induce  them  to  retain  causes 
appealed  to  them  upon  some  incidental  point.  Why 
should  the  court  of  appeal  of  the  province  be  de- 
prived of  this  advantage  in  a  matter  which,  I  must 
repeat,  is,  of  all  others,  fittest  for  the  cognizance  and 
decision  of  the  bishop  of  the  diocese?  I  must 
decline  to  accept  these  letters  of  request  until  some 
reason  at  least  is  stated  why  I  should  do  do. 

Application  refused. 

Solicitors  for  promoter,  Mocre  and  Curreiy, 


C0X7BT  OF  aTTEEN'S  BENCH. 

Boported  by  T.  W.  SAUirosBa  and  J.  Shobit,  Eaq^,, 
BarrlsterB-at-Law. 

Wedntsday,  April  2%^  1869. 
Rbo.  v.  Thb  Inhabitaitts  of  thb  Citt  of 

EXETBB. 

PooT'law— Order  of  removal^SettJemerU  by  renting  a 
tenement — Dechration  of  a  deceased  tenant, 

A  dechration  by  a  dececued  occupier  of  a  house  that  he 
rented  it  of  A,  B,  at  22/.  a^-year,  and  paid  the  rent 
for  the  scone  is  good  evidence  not  onJy  of  the  tenancy^ 
but  of  the  amount  of  rent  and  its  payment. 

SemJbhf  that  independently  of  such  declaration  the  undis- 
turbed  occupation  of  oretnises  for  some  years  (e.g,f 
four  years')  is  of  itself  sufficient  to  lead  to  the  pre- 
sumption of  the  fact  of  payment  of  the  rent. 

This  was  an  appeal  by  the  governor,  deputy- 
governor,  assistants,  and  guardians  of  the  poor  of 
the  Exeter  Incorporation  against  an  order  of 
Thomas  Hayter  Longden  and  John  Tidd  Pratt, 
two  of  Her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  county  of  Middlesex,  dated  the  19^ 
l^ov.  1867,  for  the  removal  of  one  James  M^Quire 
from  the  Strand  Union  in  the  county  of  Middlesex 
to  the  Exeter  Union  and  Incorporation,  which 
was  heard  before  the  Assistant-Judge  and  other 
justices  at  the  last  Epiphany  Sessions  held  in 
aad  for  the  said  county  of  Middlesex,  when  such 

!!▲•.  Cai.— YoL.  Y. 


order  was  confirmed  with  costs,  subject  to  the  fol- 
lowing case : — 

The  pauper,  James  M^Quire,  was  the  maternal 
grandson  of  Nathaniel  Welsford,  who,  it  was  alleged, 
acquired  a  settlement  in  the  parish  of  St.  Sid  well's, 
within  the  appellants'  union,  by  renting  a  tenement 
from  some  time  in  1826  until  Midsummer  1630.  It 
was  proved  that  the  pauper's  father  was  a  fisherman, 
and  that  neither  the  pauper  nor  his  mother  had 
acquired  any  settlement  in  their  own  right,  and  the 
settlement  relied  on  by  the  respondents  was  the 
pauper's  derivative  settlement  acquired  by  the  said 
Nathaniel  Welsford  having  rented  a  tenement  as 
aforesaid.  AU  facts  necessary  to  substautiate  a 
settlement  of  the  said  Nathaniel  Welsford  in  the 
appellants'  said  union  by  renting  a  tenement  as 
aforesaid  are  admitted  as  having  been  proved,  ex- 
cept the  fact  of  actual  payment  of  rent.  It  was 
proved  that  the  said  Nathaniel  Welsford  rented  the 
tenement  in  question  for  the  period  before  men- 
tioned, and  that  he  died  many  years  ago.  Margaret 
M^Guire,  his  daughter  and  the  pauper's  mother, 
was  called,  who  deposed  that  she  had  heard  her  de- 
ceased father  state  that  he  rented  the  house  of  James 
Brook,  being  the  tenant  before  mentioned,  at  22L 
a  year,  and  paid  the  rent  for  the  same.  This  was 
objected  to  by  the  counsel  for  the  appellants  as 
inadmissible  to  prove  payment  of  rent,  but  was  ad- 
mitted on  the  ground  that  it  was  a  declaration  of  a 
deceased  person  against  proprietary  interest,  and 
on  the  authority  of  Heg,  v.  Churchwardens  of  Sir-- 
mingham,  1  B.  &  S.  763 ;  31  L.  J.  63,  M.  C.  The  said 
Margaret  M'Guire  then  produced  a  book  which 
contained,  as  she  deposed,  certain  entries  in  her 
deceased  father's  handwriting,  which  entries  were 
in  the  following  words:— '<2l8t  May  1830.  Paid 
James  Brook  part  of  a  quarter's  rent,  due  Mid- 
summer next— 2/:  10«."  "  12th  July  1830.  Paid 
Brook  balance  of  a  quarter's  rent,  due  24th  June 
last,  3/. ;  deduct  way  rate,  Ss.  6dl" 

This  evidence  was  also  objected  to  as  inadmissible 
to  prove  payment  of  rent,  but  the  entries  were 
admitted,  and  on  the  same  ground. 

The  court  of  quarter  sessions  found  that  suffi- 
cient proof  had  been  given  of  the  payment  of  rent, 
and  that  Nathaniel  Welsford  had  gained  a  settle- 
ment in  Exeter. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  above-mentioned  was  rightly  admitted. 
If  it  was,  then  the  order  of  sessions  confirming  the 
order  of  removal  is  to  be  confirmed.  If  it  was  not, 
the  said  order  is  to  be  quashed. 

Wh.  H.  Bodkin, 
Assistant-Judge,  Middlesex  Sessions. 

By  sect  2  of  the  6  Geo.  4,  c.  67,  it  is  enacted  that 

No  peraon  Shall  aoqnire  a  aettlemezit  in  any  parish  or 
townaoip  maintaining  its  own  poor  bv  or  by  reason  of 
settling  upon  renting  or  paying  parochial  rates  for  any  tene- 
ment not  oeing  his  or  her  own  property,  nnleas  such  tene* 
ment  shall  consiat  of  a  separate  ana  distinct  dwelling-hoose 
or  building,  or  of  land,  bona  Jido  rented  by  such  person  in 
such  poxiuL  or  township  at  and  for  the  sum  of  101.  a  year, 
at  the  least,  for  the  term  of  one  whole  year :  nor  unless 
such  house  or  building  or  land  shall  be  oocupied  under  such 
yearly  hiring  and  the  rent  for  the  same  to  the  amount  of 
101.  actually  paid,  for  the  term  of  (me  whole  year  at>  i^e 
least :  Providjed  always  that  it  shall  not  be  necessary  to 
prove  the  actual  ralue  of  such  tenement ;  anything  in  any 
Act  or  Acts,  or  any  construction  of  or  implication  from  any 
Act  or  Acts,  or  any  usage  or  custom  to  the  contruy  not- 
withstandioig. 

Poland  appeared  for  the  respondents.  —  The 
decision  of  the  quarter  sessions  was  right.  The 
evidence  of  the  declaration  of  Nathaniel  Welsford 
as  to  His  renting  the  tenement,  and  the  amount  of 
Uie  rent,  and  its  having  been  actually  paid,  was  pro- 
perly admitted,  so  too  were  the  entries  in  the  book 
in  the  handwriting  of  the  said  Nathaniel  Welsford. 
The  case  of  Hm,  v.  The  Overseers  af  Birmingham, 
81  L.  J.  68,  M.  G. ;  IB.  &  S.  768,  is  quite 
in  point.    There  on  an  appeal  against  an  order  q( 
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removal  of  a  female  pauper,  it  was  shown  that 
the  father  of  the  pauper's  husband  had  occupied 
and  paid  rent  for  a  tenement  in    the  appellant 
parish.    In   order  to  prove  the  amount  of    that 
rent,  the  respondents*  counsel  offered  to  show  that 
whilst  in    the    occupation   of   the  tenement,  the 
father  said  to  his  son  that  he  occupied  the  same 
as  tenant  at  an  annual  rent  of  20l;  and  it  was 
held  that  the  evidence  was  admissible.    In  that 
case  Cockbum,  C.J.,  in  giving  judgment,  says: 
"I  am  of   opinion  that  this  evidence  ought    to 
have  been  received.     It  is  well  established   that 
a  declaration  made  by  a  person  in  occupation  of 
real  estate  that  he  holds  as  tenant,  is  admissible 
after  his  decease  to  rebut  the  presumption  of  law 
arising  from  the  fact  of  occupation  that  he  was 
owner  in  fee  simple.    The  question  here  is,  whether 
if  a  person  at  the  time  he  admits  that  he  is  not 
the  owner  in  fee  but  is  only  tenant  of  the  pro- 
perty, states  also  the  amount  of  rent  which  he 
pays  for   it,  that  declaration   is  admissible,  not 
merely  to  show  that  his  occupation  is  an  occu- 
pation as  tenant,  as  distinguished  from  that  of 
owner,  but  to  show  what  in  fact  was  the  amount 
of  rent  which  he  paid  as  tenant?    Now,  it  has 
been  held  over  and  over  again  in  the  analogous 
case  of   declarations   against   pecuniary  interest, 
that    the    declaration    of    the    deceased    person 
may    be   received   not   only  to   prove    so    much 
contained   in  it  as   is  adverse    to  his  pecuniary 
interest    but     to    prove    collateral    facts    stated 
in    it;    at  all  events   so  far   as  relates  to   facts 
which  are  not  foreign  to  the  declaration,  and  may 
be  taken  to  have  formed  a  substantial  part  of  it. 
That  being  settled,  I  cannot  see  in  principle  any 
reason  why  the  same  effect  should  not  be  given  to 
declarations  against  proprietary,  as  to  declarations 
against  pecuniary  interest.      It  is  true  that  in  this 
case  the  declaration  was  oral,  and  it  has  been  pressed 
upon  us  that  a  declaration  of  that  kind  does  not 
stand  on  the  same  footing  as  an  entry  made  in  the 
course  of   business  which  was    the   evidence   in 
Bighorn  v.  Eidgwa^,  10  East,  109,  and  I  quite  admit 
that  as  regards  the  effect  of  the  evidence  there  is 
a  great  difference  between  them;   but  that  goes 
rather   to  weight  than    the  admissibility  of    the 
evidence.    I  am  disposed  to  hold  that  there  is  no 
distinction  in  principle  between  written  and  oral 
declaration  if  the  other  element  of  admissibility  is 
present,  i.e.,  that  the  declaration  was  against  pecuni- 
ary or  proprietary  interest ;  and  either  is  admissive 
to  prove  what  are  not  very  properly  called  collateral 
facts.    If  in  Higham  v.  Bidgtcay,  instead  of  an  entry, 
a  verbal  statement  of  the  same  fact  had  been  offered 
in  evidence,  the    same  consequence    would   have 
followed."    ...    So  far,  therefore,  as  authority 
goes,  it  is  in  favour  of  the  appellants.    But  in- 
dependently of  that,  I  should  be  prepared  to  say 
that  as  soon  as  it  is  established,  which  it  now  is,  on 
the  authority  of  Higham  v.  Bidgway^  and  the  other 
cases  that  you  may  receive   theldeclaration  of  a 
deceased  person,  as  showing  not  only  something 
adverse  to  his  interest,  but   all    incidental  facto 
contained    in    that  declaration,    so    far   as   they 
are  not  foreign  to  it,  it  follows  as  a  consequence 
that  those  collateral  facto  may  be  proved  by  the 
declaration;  and  that  principle  applies  to  the  case 
before  us."    This  decision  exactly  meeto  the  present 
case.    If  the  declaration  is  admissible  at  all,  it  is 
admissible  for  all  purposes. 

Lopes  for  the  i^>pQUanto. — ^The  evidence  ought  not 
to  have  been  admitted.  Here  there  are  two 
declarations,  one  verbal  and  the  other  in  writing. 
If  such  evidence  is  admissible,  it  is  of  a  very 
dangerous  kind.  Suppose  an  action  of  ejectment 
were  to  be  brought,  and  it  were  necessary  to  prove 
layflUBt  q[  rant  by  tht  tiakuat,  all  tbftt  woald  be 


required  would  be  to  produce  a  witness  who  would 
say  that  he  had  heard  the  tenant  say  he  had  paid 
rent.  The  entry  may  be  evidence  of  occupation 
and  the  amount  of  rent,  but  not  of  ito  payment. 
The  entries  are  not  of  facto  against  his  interest. 
[LiAYBfl,  J.<-A  declaration  against  his  interest  in 
one  case  may  be  highly  advantageous  to  him  in 
another.  It  may  be  against  his  interest  to  show  an 
entry  of  the  payment  of  rent  in  an  action  of  eject- 
ment ;  but  in  an  action  against  him  for  forfeiture 
for  nonpayment  of  rent  it  would  be  very  much  in 
his  favour.]  Yes ;  and  in  an  action  of  ejectment 
it  might  be  evidence  to  avoid  the  Statute  of 
Limitations. 

Cur,  ado.  imiL 

Hates,  J.  delivered  the  judgment  of  the  court.— 
This  was  a  case  from  the  Middlesex  sessions  re- 
specting the  admissibility  of  evidence  on  the  trial  of 
an  appeal  relating  to  the  settlement  of  one  James 
McGuire,  who  htul  been  removed  from  the  Strand 
union  to  Exeter,  where  it  was  alleged  that  he  had  a 
derivative  settlement  from  his  maternal  grandfather, 
gained  in  St.  Sidwell's  parish,  Exeter,  by  renting  a 
tenement.    It  was  proved  that  the  grandfather,  who 
had  been  long  since  dead,  had  rented  and  occupied 
a  house  in  St.  Sidwell's  parish  for  four  years  ending 
at  Midsummer  1880.    The  pauper's   mother  was 
called  to  prove  that  she  had  heard  her  father  say  that 
he  had  rented  the  house  of  James  Brook  at  22/. 
a  year,  and   had   paid  the  rent  for   it;   and  she 
produced  a  book  containing  entries  in  his  hand- 
writing stating  that  he  had  paid  Brook  two  sums 
amounting  to  6/.  10«.  for  the  quarter's  rent  due  at 
Midsummer  1830.    The  verbal  statement  and  the 
entries  in  the  book  were  both  objected  to  as  inad- 
missible evidence  as  to  the  fact  of  the  payment  of 
the  rent :  but  the  sessions  received  them  subject  to 
a  case  wnich  was  argued  before  us  in  last  term,  and 
we  are  of  opinion  that  they  were  rightly  received  by 
the  sessions,  as  the  four  years'  occupation  by  the 
grandfather  would  have  been  good  presumptive  evi- 
dence of  a  seisin  in  fee  by  hiuL  His  declaration  which 
rebutted  the  presumption  and  cut  down  his  estate 
was  clearly  admissible  as  a  declaration  against  pro- 
prietary interest.    The  case  is  nndistingnishabie  in 
this  respect  from  Beg,  v.  Bimnnghamy  1  B.  &  S.  763, 
where  it  was  held  on  a  similar  question,  a  declara- 
tion by  a  deceased  occupier  of  a  house,  that  he  held  it 
as  an  annual  tenant  at  a  rent  of  20/.,  was  evidence^ 
not  merely  as   to    the  fact  of    the  tenancy,  but 
also    as    the   amount   of   the    rent,  and  we  con- 
sider it  equally  evidence  as  to  the  fact  of  pay- 
ment.   It  would  be  absurd  to  hold  that  a  decla- 
ration was    admissible,   but  to   hold    that  it  was 
no  evidence  as  to  one  of  the  main  facte  which  it 
imported.    The  principle  that  a  declaration  against 
interest  was  evidence  as  to  all  that  formed  an  especial 
part  of  it,  was  long  since  settled  as  to  declarations 
against  (Ndcuniary  interest,  by  Higham  v.  Bidgway, 
and  the  numerous  cases  that  followed ;  and  this 
principle  was  applied  to  declarations  against  pro- 
prietary interest  in  the  case  of  Beg,  v.  Birmingham^ 
as  it  had  been  in  several  earlier  cases.     It  was 
pressed  on  us  that  there  was  a  distinction  between 
the  declaration  and  the  written  entry ;  but  we  can- 
not appreciate  this  distinction.    It  was  a  question 
of  fact,  for  what  the  rent  was  payable ;  and  having 
regard  to  the  entry  and  the  evidence  in  the  case,  it 
was  plain  that  the  entry  could  only  apply  to  the 
house  occupied  by  the  grandfather.    Having  regard 
to  the  great  changes  that  have  in  recent  times  been 
made  admitting  the  evidence   of  interested  wit- 
nesses when  alive,  it  would  be  most  objectionable  to 
lay  any  narrow  restrictions  upon  the  reception  of 
declarations  in  any  way  against  interest  which  have 
been  made  by  witnesses  since  deceased,  and  which 
are  frequently  the  only  evidence  that  can  be  ob- 
tained on  tbe  rabjecte  to  whidi  they  lefer^  and 
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trespaBS,  and  there  is  a  new  assignment.  In 
I^orteBcue  v.  ffiiktt,  26  L.  J.  712,  Ch. ;  29  L.  T.  Rep. 
309|  Kindersley,  V.C.,  held  that  that  part  of  the 
section  above  referred  to,  which  allows  the  plaintiff 
the  first  four  days  of  the  next  term  in  case  the 
thirty  days  expire  out  of  term  is  superseded  by  the 
order  (No.  74)  of  the  Court  of  Chancery  of  May, 
1845.  Flower  v.  Bnght,  10  W.  R.,  was  also  re- 
ferred to.  As  to  the  objection  grounded  on  sect. 
75  of  4  Geo.  4,  c.  64,  which  provides  "that  all 
actions,  suits,  and  prosecutions  to  be  commenced 
Against  any  person  for  anjrthing  done  in  pursuance  of 
this  Act,  shall  be  laid  within  the  county  where  the 
facts  were  committed,  and  shall  be  commenced 
within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise,"  in  the  first  place,  the 
illegal  detention  of  the  plaintiff  by  the  gaoler  in  the 
present  case  was  not  an  act  done  in  pursuance  of 
that  Act;  and,  secondly,  the  Act  itself  has  been 
repealed  by  28  &  29  Vict.  c.  126.  s.  8.  Finally,  the 
damages  awarded  by  the  jury  are  not  excessive. 

Huddlesion,  Q.  C  and  Buffen,  for  the  defendant, 
contended  that  the  action  should  have  been  in 
case  and  not  in  trespass.  In  Smith  v.  Eggington 
(ubi  sup.^j  Littledale,  J.  says,  "  Where  there  is  an 
authority  given  by  law  for  doing  an  act,  there  an 
abuse  may  turn  the  act  into  a  trespass  ab  initio. 
But  that  rule  does  not  apply  here.  The  rule  is  said 
to  rest  upon  this:  that  the  subsequent  illegality 
shows  the  party  to  have  contemplated  an  illegality 
all  along,  so  that  the  whole  Incomes  a  trespass. 
But  here  the  sheriff  could  not,  from  the  first,  have 
had  in  view  the  detention  of  the  plaintiff  after  the 
time  should  have  expired.  The  action  therefore 
being  founded  on  the  original  detention,  should 
have  been  in  case."  And  Lord  Denman,  C.  J. :  "  It 
appears  to  me  that  this  action  cannot  be  maintained. 
If  it  lay  at  all  it  should  have  been  brought  in  case." 
ScUmon  v.  PerdvcUl,  Cro.  Car.  196,  is  an  authority  to 
the  same  effect  In  the  next  place  the  action,  if 
maintainable  at  all,  should  be  against  the  sheriff, 
not  the  gaoler.  The  writ  of  attachment  is  directed 
to  the  sheriff,  and  the  gaoler  is  merely  his  servant. 
Further,  the  action  should  have  been  commenced 
within  six  months,  and  the  venue  should  have  been 
laid  in  the  county  where  the  facts  were  committed. 
Finally,  the  damages  given  by  the  jury  are  exces- 
sive. For  these  reasons  the  rule  should  be  made 
absolute. 

Lush,  J.— X  quite  agree  that  this  is  a  very  hard 
action,  and  I  should  have  been  better  pleased  if  the 
damages  had  been  of  a  merely  nominal  amount; 
but  I  see  that  my  learned  brother  put  every  point 
to  the  jury  calculated  to  diminish  the  amount  of 
damages,  and  I  do  not  think,  therefore,  that  we  are 
justified  in  saying  that  it  is  so  excessive  that  we 
ought  to  set  aside  the  verdict  on  that  ground.  As 
to  the  questions  of  law.  The  first  was,  that  the 
action  was  out  of  time,  having  been  barred  by 
4  Geo.  4,  c.  64,  s.  75.  That  section  enacts,  **  that  all 
actions,  suits,  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pur 
•uance  of  this  Act  shall  be  laid  and  tried  in 
the  county  where  the  facts  were  committed,  and 
shall  be  commenced  within  six  calendar  months 
after  the  fact  committed,  and  not  otherwise." 
Although  that  Act  of  Parliament  has  been  repealed 
since,  I  should  still  have  held  that  the  defendant 
was  entitled  to  the  protection  of  that  section  if  it 
applied.  I  am  of  opinion  that  it  does  not.  I  do  not 
think  that  what  is  charged  against  the  defendant 
here  is  within  that  section.  The  75th  section  of  the 
Prisons  Act  is  meant  to  protect  persons  who  pro- 
pose to  carry  out  the  provisions  of  that  Act  and  fail 
to  do  so.  Had  this  action  Deen  for  putting  the 
pUintiS  ioU>  a  wrong  part  of  the  gaol,  or  for  ^viog 


her  improper  food,  and  so  on,  it  would  have  entitled 
the  defendant  to  the  benefit  of  the  section.  But 
the  action  is  brought  for  wrongfully  keeping  the 
plaintiff  in  prison  after  the  time  when  a  statute  said 
she  was  entitled  to  go  free.  The  next  point  is,  that 
the  action  should  have  been  against  the  sheriff,  and 
that  the  gaoler  is  not  liable.  That  brings  us  to  the 
11  Geo.  4  &  1  Will.  4,  c.  86,  s.  15  and  the  5th  sub- 
section, on  which  the  question  turns ;  and  we  will 
deal  with  the  remaining  question  under  this  head, 
that  the  action  is  wron^ully  brought  in  trespass  and 
ought  to  have  been  in  case.  The  5th  sub-section 
says,  '*  That  if  the  defendant  under  process  of  con- 
tempt for  not  appearing  or  not  answering  be  in 
actual  custody,  and  «hall  not  have  been  sooner 
brought  to  the  bar  of  the  court  under  process  to 
answer  his  contempt,  the  plaintiff,  if  the  contempt 
be  not  soon  cleared,  shall  bring  the  defendant  by  an 
habeas  corpus  to  the  bar  of  the  court  within  thirty 
days  from  the  time  of  his  being  actually  in  custody 
or  detained  (being  already  in  custody)  upon  process 
of  contempt ;  and  if  the  last  day  of  such  thirty  days 
shall  happen  out  of  term,  then  within  the  first  four 
days  of  the  ensuing  term  .  .  .  and  in  case  any  such 
defendant  shall  not  be  brought  to  the  bar  of  the  court 
within  the  respective  times  aforesaid,  the  sheriff 
gaoler  or  keeper,  serjeant-at-arms,  or  messenger,  in 
whose  custody  he  shall  be,  shall  thereupon  discharge 
him  out  of  custody  without  payment  by  him  of  the 
costs  of  contempt,  which  shall  be  payable  by  the 
party  on  whose  behalf  the  process  issued.**  Now  it 
is  immaterial  to  consider  here  the  effect  of  the  sub- 
sequent order  of  the  Court  of  Chancery,  by  which 
the  period  was  shortened,  because  here  the  party 
was  kept  in  custody  after  the  time  mentioned  in 
the  section  itself.  It  will  be  observed  that  the 
statute  makes  it  the  imperative  duty  of  the  officer 
who  has  a  person  in  custody  to  discharge  her  if  she 
is  not  called  to  the  bar  of  the  court  within  a 
specified  time.  Whether  she  has  been  so  or  not 
is  a  fact  that  must  be  known  by  the  person  having 
the  custody  of  her,  because  she  must  be  brought  up 
by  writ  of  habeas  eornus  directed  to  him.  The 
statute  names  the  "  sneriff,  gaoler,  or  keeper,  ser- 
jeant-at-arms or  messenger  in  whose  custody  "  the 
person  may  be :  It  deals  with  the  gaoler  as  an  in- 
dependent officer  having  duties  of  his  own  prescribed 
by  the  statute.  He  is  not  an  agent  of  the  sheriff, 
but  an  independent  >)fficer  recognised  by  law  as 
such.  He  having  the  present  custody,  by  the 
Prison  Regulation  Act  was  bound  to  desl  with  her 
without  reference  to  the  sheriff.  I  am  therefore  of 
opinion  that  it  was  the  duty  of  him  who  had  custody 
of  the  person,  and  who  was  at  the  prison,  to  dis- 
charge the  plaintiff;  and,  that  it  being  his  duty  to 
dischai^e  her,  the  fact  of  her  not  being  discharged 
would  cause  an  action  to  lie.  This  case  is  very 
distinguishable  from  the  case  of  Smith  v.  Eggintoriy 
and  also  the  case  in  Cro.  Car.  If  this  action  had 
been  against  the  sheriff  it  must  have  been  in  a 
different  form,  because  the  plaintiff  was  only  con- 
structively in  the  custody  of  the  sheriff.  A  similar 
observation  applies  to  Sabnon  v.  PercivalL  There 
was  no  statutory  duty  there  upon  the  serjeant-at- 
arms  ;  he  was  to  keep  the  plaintiff  until  he  found 
bail.  I  am  therefore  of  opinion  that  as  this  statute 
casts  a  duty  upon  the  gaoler  to  discharge  out  of 
custody  at  the  end  of  a  specified  time,  his  not  doing 
so  is  the  subject  of  an  action  of  trespass,  and  I  am 
of  opinion  that  all  his  grounds  of  defence  fail,  and 
that  therefore  this  rule  must  be  discharged. 

Hamnbn,  J. — I  am  of  the  same  opinion. 

Bule  discharged. 

Attorneys   for  the  plaintiff,  Ditton  and    Wat' 
mington. 

Attoroey  for  defendant,  G.  F*  Cooht. 
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Saturday,  May  29,  1869. 

Brook  (app.)  v.  Dawbon  (resp.) 

Master  and  servant — Apprenticeship  to  two  partners— ' 
Dissolution  of  partnership — Misconduct  of  apprentice. 

The  appsUant  was,  on  the  Sth  April  1865,  bound  appren* 
tice  to  the  re^fHmdent  and  John  Wi/iiam  Dawson  (no 
premium  being  paid),  for  the  term  of  Jive  years.  On 
the  9th  Dec,  in  the  same  year  the  respondent  and  his 
partner  dissolved  partner  Aip,  the  respondent  oontinning 
to  carry  on  the  business.  At  the  time  of  the  dissolution 
the  appellant  was  told  thai  he  ujould  nave  to  serve  out 
his  apprenticeship  with  the  respondent,  which  he  agreed 
to  do,  and  he  continued  to  serve  as  such  aoprentice 
until  the  Srd  Aug.  1868,  when  he  absented  himself. 
Upon  a  complaint  for  such  misconduct : 

Held,  that  by  the  dissolution  of  partnership  the  appellant 
ceased  to  be  under  any  obligation  to  continue  to  serve 
the  respondent. 

This  was  a  case  stated  for  the  opinion  of  the 
court  under  the  20  &  21  Vict.  c.  48.  The  case  was 
as  follows : 

At  a  petty  sessions  of  the  peace  holden  at  Hud- 
dersfield,  in  and  for  the  West  Biding  of  the  county 
of  York,  on  the  22nd  Aug.  last,   before  us,  the 
undersigned,  Joseph  Taylor  Armitage  and  Thomas 
Brook,  Esqrs.,  being  two  justices  acting  in  and  for 
the  said  West  Riding  of  the  county  of  York  at 
Huddersfield  aforesaid,  one   James  Dawson,    the 
aboTe-named  defendant,  was  charged  in  and  by  a 
certain  information  and  complaint,  for  that  on  the 
Srd  Aug.  1868  at  Huddersfield,  in  the  West  Riding  of 
the  county  of  York,  James  Dawson,  being  then  and 
there  an  apprentice  by  indenture  duly  bound    to 
the  said  James  Brook  and  his  late  partner,  John 
William  Brook,  upon  whose  binding  no  premium 
was  paid,  and  being  then  and  there  employed  as  such 
apprentice  by  the  said  James  Brook,  was  in  his 
serrice  guilty  of  divers  misdemeanors,  misconduct, 
and  ill-behaviour,  and    particularly  by  then  and 
there  absenting  himself  from  the  serrice  of  his  said 
master  without  his  consent,  and  without  just  cause, 
contrary  to  the  statute  in  that  case  made  and  pro- 
vided.   And  the  said  employer  claims  the  sum  of 
\L  Ss.  for  breach  of  the  said  contract.    And  the  said 
parties  respectively  being  then  present,  the  said 
charge  was  duly  heard  by  us,  and  upon  such  hear- 
ing we  discharged  the  said  information  and  com- 
plaint.   And  whereas  the  said  James  Brook  hath, 
pursuant  to  the  provisions  of  the  before-mentioned 
statute,  given  us  notice  and  required  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  our  determination  upon  the  hearing  of  the  said 
information  and  complaint,  in  order  tiiat  he  might 
take  the  opinion  thereon  of  the  said  Court  of  Queen's 
Bench :  Now  we  the  said  justices,  pursuant  to  such 
notice  and  the  provisions  of  the  statute  i^oresaid, 
do  hereby  state  and  sign  such  case  as  aforesaid  as 
follows: — At  the  hearing  of  the  said  information 
and  complaint  it  was  proved  on  the  part  of  the 
complainant  that  on  the  8th  April  1865  the  said 
James  Dawson,  the  defendant,  was  bound  apprentice 
to  James  and  John  William  Brook  until  the  5th 
Nov.  1869,  and  it  is  covenanted  that  they  the  said 
James  and  John  William  Brook,  their  executors, 
administrators,  or  assigns,  shall,  and  will   teach, 
learn,  and  instruct  him  the  said  apprentice,  or  cause 
him  to  be  taught,  learned,  or  instructed  in  tiie 
business  of  a  stonemason,  which  the  said  masters  now 
use,  after  the  best  manner  that  he  or  they  may  or 
can  with  all  circumstances  thereto  belonging ;  and 
also  shall  find  suitable  working  tools  and  a  weekly 
wage  during  the  whole  term  after  the  following 
rate,  namely,  Ss.  per  week  for  the  first  year,  ds.  for 
the  second,  10s.  for  the  third,  lis.  for  the  fourth, 
and  12s.  for  the  fifth  and  last  year :  and  for  the  due 
perlormanoe  of  all  and  lingaUr  um  ooTenants  and 


agreements  aforesaid,  each  of  the  parties  aforesaid 
doth  bind  himself  unto  the  other  firmly  by  these 
presents.     That  on  the  9th  Dec  1865,  the  said 
James  Brook,  the  complainant,  and  John  William 
Brook  dissolved  partnership.     That  the  said  com- 
plainant continu^  to  carry  on  the  business.    That 
at  the  dissolution  of  the  partnership  the  defendant^ 
along  with  the  other  apprentices,  was  told  that 
they  would  have  to  serve  out  their  apprenticeship 
with  the  complainant,  which  he  agreed  to  do,  and 
the  said  defendant   continued    to  work   as   toch 
apprentice  with  the  said  complainant,  and  at  the 
wages  covenanted  to  be  paid,  until  the  drd  Aug. 
last,  when  he  absented  himself.    And  whereas  it 
was   contended  on    the    part  of   the  defendant's 
solicitor  that,  as  the  partnership  had  been  dissolved, 
the  defendant  was  free  from  the  obligation  of  the 
indenture,  and  not  amenable  to  the  jurisdiction  of 
the  justices,  and  that  he  might  be  called  upon 
by  each  master  to  serve  him ;  (Case  dted :  Loyd  v. 
Blackburn,    11   L.  J.  210,  Ex.;   and  foot-note  in 
Stone's  Justices*    Manual,   12th  edit.  p.   66,  also 
referred   to)  and  whereas,  upon  the  said  hearing; 
we  being  of  opinion  that,  as  the  partnership  had 
been  dissolved,   and   no  fresh  indenture  or  deed 
made  for  the  defendant  to  serve  the  complainant 
separately,  we  had  no  power  to  award  compensation 
or  commit  the  defendant  to  prison  for  leaving  his 
employment :  we  gave  judgment  against  the  com- 
plainant as  aforesaid.    And  hereupon  the  judgment 
of  the  Court  of  Queen's  Bench  is  required  as  to 
whether  we,  the  said  justices,  were  correct  in  point 
of  law  in  our  determination  as  aforesaid,  or  as  to 
what  should  be  done  in  the  premises.    Giv«o  under 
our  hands,  at  Huddersfield,  the  21st  Nov.  1868. 

J.  J.  Abmixaor. 

Thoa.  Bbooxb. 

Moir  appeared  fox  the  appellant.  The  case^  as 
stated  does  not  declare  what  wns  the  age  of  the 
apprentice.  [Cockburn,  C.  J. — As  nothing  is  said 
about  it,  we  must  assume  that  he  is  still  an  infant. 
The  real  question  left  to  us  is,  whether,  the  appren- 
ticeship being  to  two  persons,  it  survives  to  the  one 
who  is  left  in  the  business.]  Having  been  told 
upon  the  dissolution  of  the  partnership  that  he 
would  have  to  serve  out  his  apprenticeship  with  the 
remaining  partner,  he  agreed  to  do  so^  and  therefbce 
it  must  be  taken  that  he  was  still  serving  under  the 
indenture  of  apprenticeship.  In  Lloyd  v.  BkKtbum, 
11  L.  J.  210  Ex.,  which  was  a  question  whether  a 
plea  upon  an  indenture  of  apprenticeship  that  the 
plaintiffs  were  engineers  as  copartners,  and  that  the 
covenants  were  made  with  them  as  such  copartners, 
and  that  before  any  breach  of  duty  the  plaintiffs 
dissolved  partnership,  was  an  issuaUe  plea  or  not, 
Lord  Abinger  said,  "  I  think  this  plea  ought  to  be  set 
aside,  as  not  being  issuable,  for  it  raises  a  fair  point 
for  discussion.  I  give  no  opinion  upon  theqnestioa 
itself.  It  is  possible  that  where,  on  a  dissolution  of 
partnership,  one  partner  agrees  to  resign  the  appren- 
tice to  another,  the  apprenticeship  may  still  subsist; 
but  on  that  point  I  express  no  opinion."  [Cockburk, 
C. J.— That  case,  in  fact,  decides  nothing  applicable 
to  the  present  one.]  In  R^roy  v.  West,  15  L.  T.  Bep^ 
180,  where  an  infant  under  twenty-one  years  of  age 
apprenticed  himself  under  an  indenture  of  aprentioe- 
ship,  and  on  his  coming  of  age  remained  for  a 
year  and  a  half  after  he  arrived  at  his  majority,  it 
was  held  that  the  justices  were  justified  upon 
this  in  holding  that  he  had  deprived  himself 
of  the  right  to  avoid  the  contract.  [Mkllob,J. 
— ^The  difiiculty  is  in  seeing  to  which  party  he 
is  now  bound.]  He  is,  in  fact,  stall  bound  to 
each.  [Lube,  J.— Which  is  his  master?  Suppose 
both  should  claim  him.]  He  is  bound  to  each. 
[Cookburn,  C.  J.^Yes ;  as  partners,  jointly.]  He 
I  electedto  continue  with  the  remaining  partner,  and 
I  he  hu  done  ao  for  two  yean*    [Msuob,  J^—Vja 
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usual  course  is,  where  there  is  a  partnership,  to  bind 
to  one  of  the  partners  only.]  He  has  been  taught 
the  trade,  notwithstanding  one  of  the  partners  has 
retired,  rCooKBCXiur,  C.J. —The  covenant  by  the 
partners  i»  joint,  and  his  corenant  with  them  is 
with  them  jointly.  When  there  is  a  dissolution, 
how  can  the  covenants  be  performed  ?]  He  elects 
to  remain,  as  in  the  case  of  Uojfd  ▼.  BlaMum. 
tCocKBURif,  C.  J. — ^That  does  not  make  a  fresh 
indenture.]  I  cannot  contend  that  there  is  any 
fresh  indenture,  and  I  can  only  put  it  upon  the  foot- 
ing that  he  has  elected  to  remain.  He  had  a  choice 
to  remain  or  not,  and  he  consented  to  remain. 
[Hates,  J.— The  contract  itself  was  at  an  end.] 

CocKBURK,  C.  J. — ^The  information  is  founded 
upon  this  indenture,  which  is  entered  into  bj  the 
appellant  with  two  partners,  and  it  is  sought  to  be 
enforced  by  one  of  them,  the  other  having  retired 
from  the  partnership ;  and  the  appellant  says,  *<  I 
am  not  bound  to  you  alone ;  I  am  bound  to  two, 
and  no  such  contract  now  exists  as  that  which  forms 
the  subject  of  your  information.** 

Lush,  J.  concurred. 

Hatbs,  J. — Try  it  by  this :  suppose  the  one  alone 
had  brought  his  action  upon  the  indenture  for 
absenting  himself  from  his  employment ;  could  he 
have  succeeded  ? 

Judgment  affirmed. 

Attorneys  for  the  appellant,  Torr,  Jcmeway,  and 
Tagartj  38,  Bedford-row. 


COURT  OF  A&0HE8. 

Beporfeedby  Douoijub  KivoaioED,  £8q.,  Barriater-ai-LAw. 

Feb.  8,  Aprii  23  onif  30,  1869. 

(Before  the  Right  Hon.  Sir  R  J.  Phillimobb, 
Dean  of  Arches.) 

RlPPIN  AHD  ANOTHBB  V.  BaSTIK. 

Letters  of  request  must  be  moved  by  counsel — Practice — 
Church-rate-^Advance  by  commissioners — "  Church  ** 
including  **  chancel,*^ 

Money  was  advanced  under  5  Geo.  4,  e.  86,  iy  Ms  Cbm- 
missioners  of  Public  Works  for  the  repair  of  a 
church,  to  be  repaid  by  instcUments.  Part  was  ^ent 
in  repairing  the  chanoeL  A  rate  was  made  for  the 
payment  of  the  first  instalment,  which  the  defendant 
refused  to  pay : 

Held,  that  the  money  was  properly  spent,  the  word 
** church"  including  ^ chancel,*^  and  therefore  the 
rate  was  not  vitiated: 

Sembk,  tliat  even  if  the  money  had  been  improperly 
spent,  the  rate  would  have  bem  good,  inasmuch  as  the 
Commissioners  having  advanced  money  on  proper 
security,  could  not  he  deprived  of  that  security  by  the 
after  acts  of  the  parish. 

Letters  of  request  in  a  cause  of  subtraction  of  church- 
rates  must  state  the  date  on  which  the  rate  was  made, 
and  the  circumstances  taking  the  rate  out  of  the  Com- 
pulsory Church-rate  Abolition  Act  (81  ^82  Vict. 
c.  109).  Ihe  acceptance  oj  letters  of  request  must 
in  every  case  for  the  future  lie  moved  by  counseL 

This  was  a  cause  of  subtraction  of  church-rates, 
instituted  by  the  churchwardens  of  the  parish  of 
Harmston,  in  the  diocese  of  Lincoln,  against  the 
defendant,  one  of  the  parishioners. 

The  churchwardens  and  overseers  of  the  poor  of 
the  parish  had  borrowed  a  sum  of  money  from  the 
Public  Works  Commissioners  for  the  repairs  and 
alterations  of  the  church.  The  money  was  bor- 
rowed under  the  provisions  of  5  Geo.  4,  c.  86,  and 
was  to  be  repaid  by  twen^  auQual  inttalmentf. 


Sect.  1  of  that  Act  (so  far  as  is  material)  is  as 
follows : 

From  and  after  the  paesitw  of  thia  Act,  it  iiiall  and  may 
be  lawful  for  the  obnroh warden  or  churchwardeDS  and  oteat* 
seers  of  the  poor  of  anj  pariah  in  Exurland  or  Wales,  with 
the  consent  of  the  major  part  of  the  ^habitants  and  ooou- 
niers  awsoawed  to  the  relief  of  the  poor  in  Teetry  aaeem- 
bled,  or  where  any  pariah  shall  be  under  the  can  and 
manat^ement  of  any  select  Testry,  or  other  select  body, 
then  with  the  consent  of  not  less  than  four-fifths  of  sudi 
select  Teatry,  or  other  select  body  by  whaterer  name  the 
same  may  be  called,  and  with  <ihe  consentof  the  bishop  of  the 
diScese  and  the  incumbent  of  such  parish,  to  make  applica- 
tion to  the  commissioners  authonaed  and  empowered  to 
make  advances  for  public  works  under  the  provisions  of  the 
said  recited  Acts  for  any  loan  or  advance  under  the 
powers,  authorities,  provisions,  and  regulations  of  the 
said  Acts,  and  this  Act,  of  such  sums  or  sum  in  Ex- 
chequer bills  of  money  as  shall  be  necessary  for  defraying 
the  expense,  or  any  jiartof  the  expense,  of  rebuilding,  re- 
rairing,  enlarging,  or  otherwise  extendixig  the  accommoda- 
tion in  any  church  or  chapel  of  any  such  parish,  or  of  any 
district  or  division  thereof  respectively ;  and  if  such  oom- 
missioners  shall  think  fit  to  entertain  such  application,  and 
shall  be  aatisfled  that  such  consent  as  required  by  this  Act 
has  been  given  and  obtained,  it  shall  and  may  be  lawful  for 
such  commissioners,  and  they  are  hereby  authorised  and 
emi>owered  to  make  and  grant  any  such  loan  or  advance  for 
the  purposes  aforesaid,  in  snob  maimer  as  the  said  ooni- 
misaioners  are  empowered  to  make  any  loan  or  advance 
under  the  authority  of  theeaid  recited  Acts,  or  any  of 

The  first  instalment  having  become  due,  a  rate 
was  made  by  the  churchwardens  and  overseers, 
which  the  defendant  refused  to  pay,  alleging  that 
he  intended  to  dispute  the  validity  of  the  rate. 
The  plaintiffs  applied  for,  and  obtained  from  Sir 
Travers  Twiss,  the  Vicar-Qeneral  and  Official  Prin- 
cipal of  the  Consistorial  and  Episcopal  Court  of 
Lincoln,  letters  of  request  addressed  to  the  Dean 
of  Arches. 

In  accordance  with  a  direction  of  Sir  Robert 
Phillimore,  the  acceptance  of  the  letters  of  request 
was,  on  Feb.  8,  moved  for  in  open  court  by  Dr. 
Middleton,  when  the  learned  judge  objected  that 
the  letters  of  request  did  not  contain  the  date 
on  which  the  rate  was  made,  nor  circumstances 
which  should  exclude  the  operation  of  the  Church- 
Rate  Abolition  Act,  and  required  an  affidavit  of 
those  particulars. 

Sir  Robert  Phillimore  also  announced  that,  in  all 
future  cases,  he  should  require  that  acceptance 
of  letters  of  request  be  moved  for  by  couns^ 

On  AprU  28,  the  cause  came  before  the  court,  th« 
letters  of  request  having  been  meanwhile  accepted. 

Prideaux,  Q.  C,  and  Dr.  Middleton,  were  for  th« 
plaintiffs. 

Dr.  Deane,  Q.  C,  and  Bay  ford,  for  the  defendant. 

Cur.  ado,  vult» 

Sir  R.  Phillimorb  gave  judgment  on  April  80,  to 
the  following  effect:— The  plea  states  that  the 
bishop  would  not  Imvu  given  his  consent,  nor  the 
commissioners  have  advanced  the  money,  if  they 
had  known  the  facts.  But  as  a  matter  of  fact, 
they  did  consent,  and  did  advance  the  money. 
Two  questions  are  involved  in  this  case :  1st.  Does 
I  the  word  ** church"  include  '*  chancel?"  and  2nd. 
Even  if  it  do  not,  can  the  subsequent  expenditure  of 
money  upon  the  chancel  have  a  retroactive  effect, 
so  as  to  invalidate  the  rate  ?  Upon  the  first  point 
the  general  wording  of  the  Act  leads  one  to  construe 
'* church"  as  including  "chancel."  The  Act,  more- 
over, requires  the  consent  of  the  incumbent 
(sect.  1),  which  would  hardly  have  been  the  case 
had  it  been  intended  to  exclude  repairs  of  the 
chancel.  If  it  be  said  that  it  is  an  injustice  to 
the  parish  to  have  to  pay  for  the  repairs  of  the 
chancel,  the  answer  is,  that  this  is  compensated  for 
by  the  rector  having  to  bear  his  share  of  the  repairs 
of  the  church.  Again,  the  fact  that  the  word 
**chaaoel*'  doei  not  oocor  in  the  Act,  shows  tht 
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eomprehennve  meaning  of  the  word  "chnrch" 
80  there  used.  Upon  these  grounds,  I  hold  that  the 
word  "church"  includes  "chancel."  As  to  the 
second  question,  even  if  I  were  to  construe  the 
word  "church"  in  its  more  restricted  sense,  I 
should  hold  that,  as  the  commissioners  advanced 
the  money  on  proper  security  at  first,  they  could 
not  be  deprived  of  this  security  by  the  after  acts  of 
the  parish. 

Proctors  for  the  plaintiffs,  Deacon^  Son  and  Rogers. 

Proctors  for  the  defendant,   Clarkson,  Son,  and 
GreenwelL 


April  2S  and  80,  1869. 

Shbppabd  v.  Bennett. 

Leittsrs  of  request — Discretion  of  Dean  of  Arches  to 
accept  or  rtfuse — Refusal  to  accept^ No  grounds 
alleged^  Heresy— 2S  Hen.  8,  c.  9-— 3  ^  4  Vict. 
c.  86,  s,  18. 

A  clerk  was  charged  with  the  pubfication  of  a  work  con- 
taining heretical  doctrines,  A  commission  of  inquiry 
authorised  by  the  bishop  of  the  diocese,  in  which  the 
alleged  offence  was  committed^  reported  that  there  was 
sufficient  primA  facie  grontnd  for  instituting  further 
proceedings.  Thereupon  the  bishop  of  the  diocese, 
where  the  clerk  held  preferment^  sent  letters  of  request 
to  the  Court  of  Arches.  The  letters  set  out  the  pas- 
sages  in  which  the  alleged  heresy  was  contained,  and 
recited  the  report  of  the  commission  oj  inquiry,  but 
stated  no  grounds  why  the  court  should  accept  the 
letters  of  request. 

On  motion  to  die  Court  of  Arches  to  accept  the  letters 
of  request : 

Held,  that  the  court  has  a  discretion  to  accept  or  refuse 
letters  of  request,  and  will  exercise  that  discretion  in 
favour  of  refused,  where  no  grounds  are  stated  for  the 
acceptance,  or  where  from  the  nature  of  the  case  (as 
here,  on  a  charge  of  heresy)  the  matter  is  especially  one 
for  the  cognizance  and  decision  of  the  bihhop  of  the 
diocese.  Such  discretion  is  not  limited  under  the  pro- 
visions of  23  Ren.  8,  c.  9,  nor  of  sect,  13  q/*  3  ^  4 
Vict,  c  86,  (Church  Discipline  Act). 

The  aictum  of  Sir  G.  Lee  in  Butler  v.  Dolben,  2  Lee, 
317),  that  the  Dean  of  Arches  is  bound  to  accept 
letters  of  request  coming  ^from  a  proper  court,  is  not 
supported  by  the  case  of  Pelling  v.  Whiston,  I  Com. 
199,  OR  Me  authority  of  which  that  dictum  depends. 

This  was  an  application  to  the  Court  of  Arches 
to  accept  letters  of  request  sent  by  the  Bishop  of 
Bath  and  Wells,  under  circumstances  set  out  in 
the  letters  of  request,  which  ran  as  follows : 

Bobert  John,  Baron  Auokland,  by  Diylne  permission. 
Bishop  of  Bath  and  Wells,  to  the  Big^ht  Honourable  Sir 
Bobert  Joseph  Phillimore.  Knight,  Doctor  of  Laws,  official 
principal  of  the  Arches  Court  of  Canterbury,  lawfiUly  con- 
stituted, yonr  surrogate,  or  some  other  competent  judge  in 
this  behalf,  greeting.  Whereas  we  lately  received  from  the 
Bight  Honourable  and  Bight  Bererend  lather  in  GK)d 
Ardiibald  Campbell,  then  by  Diyine  permission  Lord  Bishop 
of  London,  but  now  by  Divine  providence  Lord  Archbishop 
of  Canterbury  and  Primate  of  all  England,  and  Metropo- 
litan, a  copy  of  the  report  of  the  worshipful  Sto  Travers 
Twiss,  D.C.L.^he  Chancellor  of  the  Diocese  of  London, 
the  Venerable  WUliam  Hale  Hale,  Clerk,  M.A.,  Archdeacon 
of  London,  the  Venerable  John  Sinclair,  Clerk,  M.A.,  Arch- 
deacon of  Middlesex,  the  Bev.  John  Edward  Kemp,  Clerk, 
M.A.,  Bural  Dean,  and  Beotor  of  St.  James's,  Piccadilly,  in 
the  county  of  Middlesex  and  diocese  of  London,  and  the 
Bev.  Frederick  Oeorge  Blorofleld,  Clerk,  M.A.,Bector  of  St. 
Andrew  Underahaf  t,  in  the  city  and  dioceee  of  London,  the 
oommissioners  appointed  in  and  l^  a  certain  commission 
under  the  hand  and  episcopal  seal  of  the  said  then  Lord 
Bishop  of  London,  bearing  date  the  6th  Oct.  1888,  which 
said  commission  was  issued  by  the  said  then  Lord  Bishop 
of  London,  by  virtue  of  and  in  accordance  with  the  pro- 
visiona  of  an  Act  of  Parliament  made  and  passed  in  the 
Session  of  Parliament  holden  in  the  third  and  fourth  years 
oC  tlM  leiga  of  h«r  proasnt  M^ieitj  Qaeen  Viotoria,  ia- 


tituled,  "  An  Act  for  better  enforcing  Church  DisdpliBe ; 
and  which  said  commission  did  enjoun,  anthoriBe,  and  en 
power  the  said  commissioners,  or  aziy  three  of  them,  to 
make  inqnixy  as  to  the  grounds  of  a  certain  diarge  made 
by  Thomas  Byard  Sheppard,  of  the  parish  of  Frovne  Sei- 
wood,  in  the  county  of  Somcoaet,  and  oar  diocese  of  Bath 
and  Wells,  gentleman,  a  member  of  the  United  Church  of 
England  and  Izeland,  residing  in  the  said  paziali,  agatnst 
the  Bev.  William  James  Early  Bennett,  a  dark  in  ho^ 
orders  of  the  said  United  Chnxvh  of  England  and  Irdand, 
vicar  of  the  said  pflucish  of  Frame  SelwoM,  the  said  diazse 
being  that  he,  the  said  William  James  Early  Bennett  had, 
within  the  diocese  of  London,  committed  an  offonce  against 
the  laws  ecclesiastical  of  this  realm,  by  having  oansied  to 
be  nrinted  and  published  within  the  said  diooese  certain 
works,  in  which  he  advisedly  maintaina  or  affirma  doctrine 
directly  contrary  or  renugnant  to  the  articles  and  formu- 
laries of  the  United  Cnurch  of  England  and  Ireland,  the 
aaid  works  being  entitled,  respectively,  "  Some  Besolta  of 
the  Traotarian  Movement  or  1833,"  forming  one  of  the 
essays  contained  in  a  volume  entitled,  "The  Chnreh  and 
the  World,"  edited  bv  the  Bev.  Orby  Shiplev,  Clerk,  printed 
and  published  in  London  in  1867 ;  "  A  Flea  for  Toleration  in 
the  Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Posey, 
D.D.,  Begins  Professor  of  Hebrew,  and  Qmon  of  Chxiit 
Church,  Oxford,  second  edition,"  printed  and  publiahed  in 
London  in  the  Vear  1867;  and  "A  Plea  for  Toleration  in 
the  Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Puaey, 
D.D.,  Begins  Professor  of  Hebrew,  and  Osnon  of  Chxisi 
Church  Oxford,  third  edition,"  printed  and  published  in 
London  in  the  year  1868,  and  containing  the  following, 
among  other  statements,  in  respect  of  which  the  said 


chargehas  been  made,  that  is  to  say,  in  the  eesay  entitled 
"  Some  Besults  of  the  Tractarian  Movement  of  1833 :  '* 

"The  real  question  as  to  the  success  of  any  work  must 
be  determined  by  its  ultimate,  not  by  its  immediate  resDlta ; 
by  its  generally  pervading  character,  not  by  local  or  teok- 

Sorary  failures.  We  must  compare  the  position  <A  the 
burch  as  she  was  before  1833,  not  with  those  nnh^ypv 
periods  when  a  momentary  pressure  was  laid  upon  her,soi^ 
as  that  of  the  Durham  Letter,  the  Jerusalem  Bishopric,  or 
the  Ghorham  Judgment,  at  all  which  periods  the  weak  and 
the  unstable  fell  to  the  ground  bewildered ;  but  we  must 
compare  1838  with  1867.  We  must  look  at  the  doctrines  as 
then  maintained  with  those  now  maintained,  and  thai 
generally ;  we  must  look  at  the  character  and  livas  of  the 
clergy,  at  the  hold  which  the  Church  has  upon  the  poor; 
we  must  look,  not  at  the  episcopal  representation  in  the 
House  of  Loros,  but  at  her  saoeraotal  representation  at  her 
altars  and  her  doctrinal  representation  la  her  pulpits  and 
her  schools.  When  we  have  done  this,  but  not  tul  then, 
shall  we  be  able  to  say  what  have  been  the  results  of  the 
*  Tracts  for  the  Times.' " 

"  Secondly.  '  The  Doctrine  of  the  Holy  Eucharist.'  Two 
questions  are  here  involved— the  Doctrine  of  aacxifloe  and 
of  the   Beal   Presence.     Dr.   Newman  teUs   as   in  his 


'  Apologia'—'  When  a  correspondent  in  good  ftdth,  wrote  to 
a  newspaper  to  say  that  the  "Sacrifice" of  the  Holy 
Eucharist,  spoken  of  in  the  tract,  was  a  false  print  for 
"  Sacrament,  I  thought  the  mistake  too  pleasant  t-t  be 
corrected  before  I  vras  asked  about  it.'  This  may  be  a 
itiix  representation  of  the  doctrine  held  \xj  the  genanl 
average  of  the  bishops  and  dei^y  at  that  time ;  and  of 
course,  therefore,  in  '  the  world '  any  idea  of  a  sacrifioe  in 
the  blessed  Eucharist  would  have  been  a  chimera.  An  set 
of  memorial— an  agape  or  love  feast— a  aolemn  reeord  of 
Jesus'  passion  and  death— that  would  have  been  the  sum 
total  of  the  general  idea  of  the  Holy  Eucharist  in  those 
days." 

"When  Dr.  Pusey  in  18^  put  forth  his  remarkable 
sermon,  entitled,  *  Holy  Communion,  a  Comfort  to  the 
Penitent,'  the  world  was  startled.  Tes;  and  much  m<»« 
than  the  world— the  learned  Universil^  itaelf  was  startled. 
The  sermon  stated, '  The  same  reality  of  the  Divine  gift 
makes  it  Angels*  food  to  the  Saint,  and  a  ransom  to  the 
Sinner.  And  both  because  it  is  the  Body  and  Blood  of 
Christ.  Were  it  only  a  thankful  commemoration  of  His 
redeeming  love,  or  only  a  showing  forth  of  His  death,  or 
only  a  strengthening  and  refreshing  of  the  soul,  it  were, 
indeed,  a  reasonable  serrioe,  but  it  could  have  no  direct 
healing  of  the  sinner.  To  him  its  special  joy  is,  that  it  is 
his  Bedeemer's  very  broken  body ;  it  is  His  blood  idiich 
was  shed  for  the  remission  of  his  sins.  In  the  words  of  the 
ancient  Church, '  he  drinks  his  ransom,'  he  eateth  *  the  very 
body  and  blood  of  the  Lord,'  the  only  sacrifice  for  sin.* 
'  God  pouretii  out  for  him  the  moflt  precious  blood  of  his 
only  Mgotten ;  they  are  fed  from  the  Cross  cA  the  Lord, 
because  they  eat  His  body  and  blood.'  For  this  doctrine, 
this  holy  comforting  doctrine,  this  truly  Catholic  doetrine, 
who  would  believe  it  now  ?  Our  dear  friend  was  absolutely 
condemned  by  the  University  of  Oxford,  and  suspended  for 
two  years.  But  patience!  The  learned  University  of 
Oxford  had  to  learn  as  well  as  the  rest  of  the  world.  It 
condemned  because  it  was  ignorant.  Time  advanced,— the 
same  doctor  preached  again  when  hia  suspension  was  over 
and  reiteratM.  the  condemned  dootoine.  Ten  years  had 
passed,  and  the  same  sermon  was  continued,  as  though 
nothing  had  intervened,  and  then  the  doetrine  was 
reoeivM.  How  dignified,  how  grand,  how  noble,  was  that 
patient  waiting  for  the  teaching  of  time  I  The  secoad 
■ermon  ii  entltUd,  'The  presenoa  of  Christ  hn  ths  Ho^ 


HAGISTBATES'  OASEB. 


6M 


Abohss.] 


Sbbppard  v.  Bbnnbtt. 


[Archbs. 


Eucharist.'  The  sermon  states, '  The  presence  of  which  our 
Lord  speaks  has  been  termed  sacramental,  supernatural* 
mystical,  ineffable,  opposed  not  to  what  is  reial,  but  what  is 
natural.  It  is  a  presence  without  us,  not  within  us  only ;  a 
presence  by  virtue  of  our  Lord's  words ;  although  to  us  it 
becomes  a  aaring  presence,  received  to  our  salvation  trough 
our  laith.  .  .  .  The  word  body  is  no  figure.  For  our 
Lord  says,  "  This  is  mv  body ; "  and  not  so  only,  but  "  This 
is  my  body,  which  is  given  for  you."  Since  then  it  was  His 
true  body  which  ?ras  given  for  us  on  the  crom,  it  His 
true  body  which  is  given  to  us  in  the  Sacrament.  The 
manner  of  the  presence  of  the  body  is  different.  The  body 
which  is  present  is  the  same ;  for  He  has  said,  **  This  is  my 
body  which  is  given  for  you."  " 

"The  priests,  or  priest  and  deacon,  formerly  standing 
with  faces  opposite  to  each  other,  and  leaning  over  the 
altar  in  apparently  amicable  oonferenoe,  now  appear  in 
their  sacerdotal  position  as  though  they  were  in  reality 
occupied  in  the  great  Sacrifice  which  it  is  their  office  to 
offer.  Formerly  an  ordinary  surplice,  and  frequently  not 
over  dean  or  seemly,  covered  the  person  of  the  ministering 
priest,  no  difference  being  manifested  betweot  that  and  all 
otiier  offering  of  Prayer ;  now,  the  ancient  vestments  pre- 
sent to  crowds  of  worshippers  tbe  fact  that  here,  before 
God's  Altar,  is  something  far  higher,  far  more  awful,  more 
mysterious,  than  aught  tnat  man  can  speak  of,  namely,  the 
presence  of  the  Son  of  Ood  in  human  flesh  subsisting. 
And  towards  this  are  tending  all  the  ancient  rites  of  the 
Church  which  are  now  in  course  of  restoration.  The  solemn 
musio  and  the  smoke  of  the  incense  go  up  before  Qod, 
assuring  the  world  that  here  is  no  appearance  only  of  love, 
but  a  reslil^  and  a  depth  which  human  hearts  cannot 
fathom,  nor  even  the  Angels  themselves.  The  incense  is 
the  mediation  of  Jesus  ascending  from  the  altar  to  plead 
for  the  sins  of  man." 

And  in  the  said  work,  intituled,  **  A  Flea  for  Toleration 
In  the  Church  of  England :  second  edition : " 

"  The  greater  part  of  the  priesthood  does  now  maintain 
and  set  forth«  without  flinching,  those  doctrines  which  were 
then  (that  is,  in  the  year  1890),  to  say  the  least,  held  in 
abeyance.  To  speak  onlv  of  myself,  I  have  worked  steadily 
onwards  as  fto  as  my  humble  powers  have  enabled  me. 
cheered  and  instmcted  by  the  '  TnuatB  for  the  Times,'  ana 
your  own"  (that  is  to  say,  the  saidBev.  E.  B.  Pusev's)  "more 
special  teaching  in  Oxford,  to  contend  earnestly  for  the 
faith  once  delivered  unto  the  saints,  that  faith  seeming  to 
xne  to  derive  its  whole  efficacy  from  the  right  appreciation, 
primarily,  of  the  Doctrine  of  the  Licamation,  and  de> 
pending  on  that,  the  real,  actual,  and  visible  presence  of 
our  Lord  upon  the  altars  of  our  churches.  Without  that 
doctrine,  as  containing  and  inferring  the  sacerdotal  office 
of  the  priest,  and  the  sacrificial  character  of  the  altar,  there 
would  seem  to  me  no  Church  at  all.  It  could  not  but  be 
that,  somehow,  the  words  of  our  blessed  Lord  must  be 
true.  'Except  ye  eat  the  flesh  of  the  Son  of  Man,  and  diink 
His  blood,  ye  have  no  life  in  you.' " 

"  Ininroportion  as  the  doctrines  of  the  Beal  Presence  and 
Eucharistic  Sacrifice  have  found  their  way  into  the  faith  of 
congregations,  so  have  ceremonial  observances  increased, 
and  have  become  more  and  more  acc^table.  That  which  I 
taught  first,  in  1842,  I  have  naturally  followed  up  when  the 
opportunity  came ;  and  it  is  now  my  happiness  to  say  that 
I  nave  been  enabled,  with  Qod's  blessing,  to  realise  many 
things  in  the  dignified  observance  of  the  blessed  Sacrament, 
which  I  then  onlv  dreamed  of  as  possible.  I  have  been 
enabled  to  revive  tne  ancient  Catholic  vestments,  and  to  use 
with  them  many  beautiful  ceremonies  which,  tbough  of 
late  years  fallen  into  desuetude,  always  formed  a  pa^  of 
the  Service  of  the  Eucharist  in  olden  times." 

"  Our  eucharistic  office,  instead  of  being,  as  in  too  many 
instances  it  used  to  be,  mutilated  and  curtailed  of  its  fair 
proportions,  and  very  often  a  mere  dead  piece  of  formalism, 
has  Deoome  a  living,  real,  spiritual  offering  of  Jesus  CJhrist 
upon  the  altar." 

"  Well,  I  do  not  know  what  others  of  my  brethren  in  the 
priesthood  may  think — I  do  not  wish  to  compromise  them  by 
anything  that  I  say  or  do— but  seeing  tiiat  I  am  one  of  those 
who  bum  lighted  candles  at  t^e  altar  in  the  day  time ;  who 
use  incense  at  the  Holy  Sacrifice ;  who  use  the  Eucharistic 
vestments :  who  elevate  the  Blessed  Sacrament ;  who  myself 
adore,  ana  teach  the  people  to  adore,  the  consecrated 
elsments,  believing  Chnst  to  be  in  them;  believing  that 
under  their  veil  is  the  sacred  body  and  blood  of  my  Lord 
and  Saviour  J^nis  Christ ;— seeing  all  this,  it  may  be  con- 
ceived that  I  cannot  rest  very  much  at  ease  under  the  im- 
putations above  recited." 

"  Is  it  really  the  case,  that  the  Church  of  Bome  is  the 
only  communion  in  which  men  ma^  hold  the  doctrines  of 
the  Beal  Presence  and  the  Eucharistic  Sacrifice,  and  be  in 
proportion  reverential  in  their  devotions,  and  adore  Qod  in 
that  blessed  oflSsring  ?  Is  the  Church  of  England  to  stand 
aloof  and  be  singuhir  in  the  aspect  of  a  dead  intellectual 
monotony,  excluding  all  that  has  faith,  passion,  love,  or 
feeling  in  her  devotions  ?  " 

"  It  is  not  for  a  chasuble  or  a  cope,  lighted  tapers  or  the 
smoke  of  inoense,  the  mitre  or  the  pastoral  staff,  that  we  are 
contending ;  but  as  all  those  who  think  deeply  on  either  side 
of  the  question  know  full  well,  for  the  doctrines  which  lie 
hidden  under  them.  No  one  of  tiie  commonest  capacity 
would  either  undergo  the  trouble  or  encounter  the  expense 
whioh  it  unavoidably  oooneoted  with  the  prqper  observance 


of  religious  ceremonies,  if  it  were  only  for  the  external  show 
which  was  to  be  gained  in  them." 

"The  Church  of  England,  as  all  Catiiolic  Churches,  is 
agreed  upon  this,  and  therefore  the  Bishop  of  London, 
though  he  may  not  be  so  just,  is  stiU  in  his  generation  the 
wiser  (if  he  desire  at  once  to  go  to  the  root  of  Uie  matter) 
not  to  heed  the  ritual,  but  plunge  at  onoe  into  the  doctrine. 
Let  us  ascertain  then  what  the  doctrine  is  which  is  brought 
into  question.  It  is  threefold— I.  The  real  objective  presence 
of  our  blessed  Lord ;  II.  The  sacrifice  offered  by  the  priest  s 
and  III.  The  adoration  due  to  the  presence  of  our  bleeaea 
Lord  in  the  Holy  Eucharist." 

And  in  the  said  work  entitled  "  A  plea  for  Toleration  in 
the  Clhurch  of  England,  third  edition." 

"  I  therefore  send  forth  this  third  edition  with  as  little 
comment  as  possible,  and  in  precisely  the  sture  language  as 
that  which  was  used  in  the  first  and  second  editions,  save 
and  except  the  two  passages  referred  to,  omitting  also  the 
postscript  which  by  the  events  in  the  Church  which  have 
occurrea  in  the  interval  has  now  no  bearing  on  the  subject. 
The  reader  will  observe  that  in  tlie  two  first  editiona  the 
words  were :  *The  real  actual  and  visible  presence  of  our 
Lord  upon  the  altars  of  our  churches.'  In  the  present 
edition  he  will  find  the  following  words  substituted :  '  The 
real  and  actual  presence  of  our  Lord  under  the  form  of 
bread  and  wine  upon  the  altars  of  our  churches.'  He  will 
also  observe  that  in  the  former  editions  the  words  were: 
*  Who  myself  adore  and  teach  the  people  to  adore  the  con- 
secrated elements,  believing  Christ  to  be  in  them^believing 
that  under  their  veil  is  the  sacred  body  and  blood  of  my 
Lord  and  Saviour  Jesus  Christ.'  He  will  now  find  the 
following  words  substituted:  *  Who  myself  adore  and  teach 
the  people  to  adore  Christ  present  in  the  Sacrament  under 
the  form  of  bread  and  wine,  believing  that  under  their  veil 
is  the  sacred  body  and  blood  of  my  Lord  and  Saviour  Jesus 
Christ.'  ]tfy  meaning,  and  that  which  passod  through  my 
mind  in  writing  the  original  passages,  was  precisely  the 
same  as  that  wnich  is  now  conveyed  in  the  words  substi- 
tuted ;  but  as  the  original  words  were  liable  to  a  different 
construction  from  that  in  which  I  used  them,  I  therefore 
most  willingly  in  this  edition  adopt  another  formula  to 
express  my  meaning.  The  formula  now  ado]^ted,  and  which 
without  any  doubt  will  convey  the  doctnne  of  the  real 
presence  as  the  Church  would  teach  it,  has  been  sufrgested 
to  me  by  him  whose  name  stands  at  the  head  of  this  pam- 
phlet" (that  is  to  say,  the  said  B«v.  £.  B.  Pusev,D.D.),  ^  one 
to  whom  the  whole  Church  would  implicitly  bow  and  all 
revere.  I  have  no  hesitation  in  adopting  his  words  as  m^ 
own  fully  and  completely,  and  ou  this  basis  am  ready  with 
him  patientlv  to  contend  for  the  fiuth  once  delivered  to  the 
saints,  and  it  need-be  gladly  to  suffer." 

"  The  three  great  doctrines  on  whioh  the  Catholic  Church 
has  to  take  her  stand  are  these:— I.  The  real  oluective 
presence  of  our  blessed  Lord  in  the  Eucharist;  II.  The 
sacrifice  offered  by  the  priest:  and  EL  I.  The  adoration  due 
to  the  presence  of  our  blessed  Lord  therein." 

And  whereas  it  appears  from  the  said  report  that  the 
said  commissioners  did  assemble  by  virtue  of  the  said 
commission  in  London-house,  St.  James's-sqoare,  in  the 
parish  of  St.  James's,  Westminster,  in  the  diocese  of 
London,  on  Thursday,  the  5th  Nov.,  in  the  year  of  our  Lord 
1868,  for  the  purpose  of  executing  the  said  commission. 
That  all  the  proceedings  before  the  said  commissioners  were 
public.  That  the  said  commissioners  did  examine  witnesses 
on  oath  in  ref  erenoe  to  the  said  charge,  and  did  hear  counsel 
on  both  sides  (the  said  witnesses,  or  some  of  them,  being 
cross-examined  by  counsel  alleging  that  he  appeared  on 
behalf  of  the  said  William  James  Eaorly  Bennett) .  That  the 
said  commissioners  did  then  adjourn  to  deliberate  upon  the 
case  brought  before  them.  That  after  due  consideration, 
the  said  oommiasioners  having  returned  into  the  room 
where  the  said  inauiry  was  so  publiclvheld  as  aforesaid,  the 
said  worshipful  cnancellor  of  the  diocese  of  London  did, 
on  behalf  of  tbe  commissioners,  openly  and  publicly  declare 
the  opinion  of  the  commissioners  in  the  following  terms: — 
"The  commissioners  have  very  carefully  considered  the 
questions  submitted  to  them  under  this  commission,  and 
herebv  openly  and  publicly  declare  their  unanimous  opinion 
that  there  is  a  sufficient  prima  facie  ground  for  instituting 
further  proceedings."  And  whereas  the  said  commissioners 
transmitted  to  the  then  Lord  Bishop  of  London  under  their 
hands  and  seals  the  depositions  of  tne  said  witnesses  taken 
before  them,  together  with  the  works  put  in  evidence,  and 
also  a  report  of  the  unanimous  o^ion  of  the  said  com- 
missioners present  at  the  said  mquiry  that  there  was 
sufficient  prima  facie  ground  for  instituting  further  pro- 
ceedings i^fainst  tbe  said  William  James  Early  Bennett  for 
having  within  two  yenrs  last  past  been  guilty  of  offending 
against  the  laws  ecdusiastical,  as  charged  by  the  said  Thomas 
Byord  Sheppard.  And  where  s  such  report,  together  with 
the  said  depositions  of  the  said  witnesses,  ana  the  works  put 
in  evidence,  has  been  filed  in  the  registry  of  the  diooese 
of  London.  And  whereas,  together  with  the  copy  of  such 
report  transmitted  to  us  by  the  said  then  Lord  Bishop  of 
London  as  aforesaid,  there  has  also  been  transmitted  a  copy 
of  the  said  dei>ositions  in  aooordanoe  with  the  provisions 
of  tlie  said  Act  of  Parliament,  intituled,  "  An  Act  for  better 
enforcing  Church  Discipline."  And  whereas  no  articles 
have  been  as  yet  filed  in  the  registry  <  f  our  diocese  of  Bath 
and  Wells,  either  1^  us  or  bv  the  said  Thomas  ^ard 
Sheppard  against  the  said  WUliam  James  Ssrly  Bmiett 
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in  respect  of  the  charge  inquired  into  before  the  said 
Ck>mmifl8ioner8.  And  whereas  we,  acting  tinder  the  pro- 
Tisions  of  the  said  Act  of  Parliament,  have  thought  fit  to 
■end  the  case  by  letters  of  request  to  the  Court  of  App^ 
of  the  Frovinoe.  Therefore,  we,  Bobert  John  Baton 
Auckland,  by  Divine  permission  Lord  Bishop  of  Bath  and 
Wdls,  do  request  you  the  Bight  Honourable  Sir  Bobert 
Joseph  Fhillimore,  ^ctor  of  Laws,  official  principal  of  the 
Arches  Court  of  Canterbury,  lawfuUv  constituted,  your 
surrogate,  or  some  other  competent  Judge  in  this  behau,  to 
issue  a  citation  or  decree  under  seal  of  the  said  court,  citing 
the  said  William  James  Early  Bennett  to  appear  at  a  certain 
time  and  plaoe  therein  to  be  specified,  and  answer  to  certain 
articles,  heads,  positions,  or  interrc^atories,  touching  and 
oonoerning  his  soul's  health,  and  the  lawful  correction  and 
reformation  of  his  manners  and  excesses,  and  more  espe- 
cially for  haying  offended  against  l^e  laws  ecclesiastioal. 
by  having,  within  two  years  last  past^  caused  to  be  printed 
and  published  within  the  diocese  of  London  certain  works, 
ia  which  he  advisedly  maintains  or  affirms  doctrine  directly 
contrary  or  repugnant  to  the  Articles  and  formularies  of 
the  United  Churdx  of  England  and  Ireland,  the  said  works 
being  entitled  reqMotively, "  Some  Besults  of  the  Tractarian 
Movement  of  18^"  forming  one  of  the  essays  contained 
in  a  volume  entitled,  '*  The  Church  and  the  World,"  edited 
by  the  Beverend  Orby  Shipley,  clerk,  printed  and  published 
in  London  in  the  year  1867:  "A  Plea  for  Toleration  in  the 
Church  of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pusey,  D.D., 
Begins  Professor  of  Hebrew,  and  Canon  of  Christ  Church, 
Oxford,  Second  Edition,"  printed  and  published  in  London 
in  the  year  1867 ;  and  **  A  rlea  for  Toleration  in  the  Church 
of  England,  in  a  Letter  to  the  Bev.  E.  B.  Pusey,  D.D., 
Begins  Professor  of  Hebrew,  and  Canon  of  Christ  Church, 
Oxford,  Third  Edition,"  printed  and  published  in  London 
in  the  year  1868— the  said  articles  to  be  administered  to 
him,  the  said  William  James  Early  Bennett,  at  the  volun- 
tary promotion  of  the  said  Thomas  Byard  Sheppard ;  and 
finuly  to  hear  and  determine  the  said  cause  according  to 
the  law  and  praotioe  of  the  court. 

A.  J.  Stephen  Q.C.  (Dr.  Tristram  with  him),  on 
behalf  of  the  promoter,  moved  that  the  court  should 
accept  the  letters  of  request.  [Sir  R.  J.  Philliuorb. 
— In  the  letters  of  request  no  reason  whatever  is 
alleged  why  the  court  should  accept  them;  some 
reason  should  be  given  to  account  for  sending  the 
matter  in  the  first  instance  to  the  Superior  Court.] 
Since  the  Church  Discipline  Act  it  has  not  been 
usual  to  assign  any  reason.  And  it  is  not  neces- 
sary, the  bishop  having  a  right  to  send  the  case  to 
the  court  of  the  province  in  the  first  instance. 
fSir  R.  J.  Philluiore. — Do  you  then  contend  that 
I  have  no  option,  but  that  the  letters  of  request  are 
virtually  a  mandate  to  this  court,  and  that  I  am 
bound  to  accept  them  ?]  Yes,  if  the  letters  come 
from  a  court  having  jurisdiction  in  the  matter,  and 
if  the  requisitions  of  the  Church  Discipline  Act  are 
complied  with. 

Butler  V.  Dolhen,  2  Lee,  317 ;  and 
Pelling  v.  Whtstonf  1  Com.  199, 
are  authorities  for  the  proposition  that  when  letters 
of  request  are  granted  by  a  pro{)er  judge,  the  Court 
of  Arches  is  **  bound  to  receive  them  ex  debito 
juatiticB"  He  then  contended  that,  even  if  prior  to 
the  Church  Discipline  Act  (8  &  4  Vict.  c.  86),  the 
Court  of  Arches  had  any  discretion  to  accept  or 
refuse,  yet  such  discretion  no  longer  remained  since 
that  Act,  sect.  13  of  which  provided  in  large  terms 
as  follows :  '<  That  it  shall  be  lawful  for  the  bishop 
of  any  diocese  within  which  any  such  clerk  shall 
hold  any  preferment,  or,  if  he  hold  no  preferment, 
then  for  the  bishop  of  the  diocese  in  which  the 
offence  is  alleged  to  have  been  committed,  in  any 
case,  if  he  shall  think  fit  either  in  the  first  instance 
or  after  the  commissioners  shall  have  reported  that 
there  is  sufficient  fn-imd  facie  ground  for  instituting 
proceedings,  and  before  the  filing  of  the  articles, 
but  not  afterwards,  to  send  the  case  by  letters  of 
request  to  the  court  of  app^  of  the  province,  to 
be  there  heard  and  determined  according  to  the  law 
and  practice  of  such  court :  provided  always  that 
the  judge  of  the  said  court  may,  and  he  is  hereby 
authorised  and  empowered  from  time  to  time  to 
make  any  order  or  orders  of  court  for  the  purpose 
of  expediting  such  suits,  or  otherwise  improving  the 
practice  of  the  said  court,  and  from  time  to  time  to 
alter  and  revoka  the  same :  Provided  also   that 


there  shall  be  no  appeal  from  any  interlocutoiy 
decree  or  order  not  having  the  force  or  effect  of  a 
definite  sentence,  and  thereby  ending  the  suit  in  the 
court  of  appeal  of  the  province,  save  by  the  peimis* 
sion  of  the  judge  of  such  court" 

Cur.  ado.  jmU. 

April  30.— Sir  R.  J.  Philldcorb  now  delivered 
judgment — In  this  case  an  application  has  been 
made  to  the  court  to  accept  letters  of  request  fnnn 
the  Bishop  of  Bath  and  Wells,  under  the  provisioos 
of  the  Idth  section  of  3  &  4  Vict  c  86  (an  Act  for 
the  Discipline  of  the  Clergy).    It  appears  from  the 
recital  in  these  letters  that  the  Rev.  William  James 
Early  Bennett,  a  clerk   in  holy  orders,  vicar  of 
Frome  Selwood,  has  been  charged  with  committing 
an  offence  against  the  laws  ecclesiastical,  by  the 
publication  of  a  work  containing  heretical  doctrines, 
in  the  diocese  of  London.    The  prefermeat  of  the 
accused  clerk  was  situated  in  the  diocese  of  Bath 
and  Wells — the  alleged  offence  was  committed  in 
the  diocese  of  London :   therefore,  if  the  accused 
clerk  was  to  be  criminally  proceeded  against  in  the 
Ecclesiastical  Court  the  provisions  of  the  statute 
(sect  3),  to  which  I  have  referred,  rendered  it  neces- 
sary that  these  proceedings  should  be  taken,  in  the 
first  instance,  under  the  authority  of  the  bishop  in 
whose  diocese  the  alleged  offence  had  been  com- 
mitted.    The   late   Bishop   of    London    issued   a 
commission  to  certain  persons  to  inquire  into  the 
grounds  of  the  charge,  and  to  report  to  him  whedier 
or  no  there  was  a  case  for  further  inquiiy.    lliey 
reported  that  there  was  a  case  for  further  inquiry. 
That  report,  and  the  evidence  upon  which  it  was 
founded,  were  afterwards  filed  in  ti^e  registry  oi  the 
diocese  of  London,  according  to  the  requirements 
of  the  statute  (sect.  6);  and  it  beoune  necessary 
that  any  further  proceedings  in  the  matter  should 
be  carried  on  under  the  authority  of  the  Bishop  of 
Bath  and  Wells :  (See  sects.  6  and  7).    The  statute 
provides,  sect.  11,  that  after  the  report  of  the  com- 
missioners **the  bishop  shall  pro<^ed  to  hear  the 
cause,  with  the  assistance  of  the  assessors ;"    .    .   . 
and  upon   the  hearing  of  such  cause,  the  bishop 
shall   determine  the   same,   and   pronounce   sen- 
tence  thereupon,    according   to   the  ecclesiastical 
law."    The  statute  further  provides,  sect  1^  ''that 
it  shall  be  lawful  for  the  bishop^    ...    if  he 
shall  tbink  fit,  either  in  the  first  instance  or  after 
the  commissioners  shall  have  reported  that  there  is 
sufficient  primA  facie  ground  for  instituting  proceed- 
ings, and  before  the  filing  of  the  articles,  but  not 
afterwards,  to  send  the  case,  by  letters  of  request, 
to  the  court  of  appeal  of  the  province,  to  be  there 
heard  and  determined,  according  to  the  law  and 
practice  of  such  court"    The  Bishop  of  Batli  and 
Wells  has  availed  himself  of  this  latter  alternative, 
and  has  sent  this  case,  by  letters  of  request,  to  the 
Court  of  Arches.    It  is  to  be  observ«l,  that   the 
statute  does  not  empower  the  bishop  to  send  the 
case  timpHciter  to  the  court  of  appeal,  but  io  send 
it  by  letters  of  request  to  that  court    If  these 
letters  are  accepted  by  me,  and  the  request  of  the 
inferior  court  complied  with,  a  decree,  which  is 
equivalent  to  a  citation,  will  issue  ^m  this  court ; 
the  accused  clerk  will  be  cited,  and  the  trial  will 
take  place,  in  the  first  instance,  before  this  court 
It  has  been  argued  that  these  letters  of  request  sra 
in  truth  letters  of  command,  and  that  I  have  no 
option  but  to  accept  them.    This  argument  is  main- 
tained, both  by  referring  to  the  express  words  of 
the  statute  of  the  Queen  and  to  the  law  and  practice 
with  respect  to  letters  of  request  previously  to  the 
passing  of  that  ststute.    I  am  about  to  pronouooe 
my  opinion  upon  the  soundness  of  tJiis  argument ; 
and  in  order  to  make  tilie  conclusion  at  which  I 
have  arrived  fully  intelligible,  it  will  be  neoessair 
to  state  at  some  length  the  pranises  upon  whin 
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it  is  founded.    First  of  all,  however,  it  may  be  well 
to  consider  the  necessary  consequences  which  flow 
from  the  position  of  law.    It  is  the  plain  duty  of 
eTery  bishop,  having  regard  both  to  the  nature  of 
his  office  and  to  the  obligati3ns  which  at  the  time 
of  his  consecration  he  takes  upon  himself,  to  main- 
tain  within   his   diocese  ecclesiastical  discipline, 
and   especially   as  to  matters  of  heresy,  such  aa 
are  the  subject  of  the  present  charge.    But  if  the 
argument  which    has    been  addressed   to   me   be 
sound,  every  bishop  in  the  province  of  Canterbury 
may  devolve,  at  his  own  will  and  pleasure,  upon  the 
court  of  the  archbishop,  the  execution  of  the  most 
arduous  part  of  his  duty  as  diocesan.    It  is  not 
Decessary  that  he  should  state  any  reason  for  so 
doing ;  the  natural  order  of  things  is  reversed,  and 
tiie  inferior  sends  a  mandate  to  the  superior  judge, 
which,  without  inquiry,  he  must  obey.    It  is  not 
too  much  to  say  that  such  an  exposition  of  the  law 
requires  to  be  very  clearly  demonstrated  before  it 
can  be  accepted.    Inasmuch  as  letters  of  request 
are  the  teclmical  description  of  a  proceeding  apper- 
taining to  ecclesiastical  law — words  of  art,  so  to 
speak,  derived  from  that  system  of  jurisprudence — 
the  examination  of    the  question  naturally  falls 
under  the  two  following  divisions  :    (1)  the  law 
which  prevailed  before  the  statute  3  &  4  Vict.  c.  86 ; 
(2)  the  law  introduced  by  that  statute.    Upon  the 
first  division  of  the  subject  the  following  observa- 
tions have  occurred  to  me.    It  is  hardly  necessary 
to  state  that  the  proposition,  that  a  bishop  can 
order  his  metropolitan  or  archbishop  to  do  a  parti- 
cular act,  such  as  to  entertain  a  suit,  is  not  to  be 
found  in  the  general  ecclesiastical  law.    That  law, 
as  well  as  the  common  law  of  England,  has  indeed 
been  careful  to  protect  the  bishop  from  any  undue 
assumption  of  jurisdiction  by  the  archbishop  over 
him ;  but  I  am  not  aware  of  any  instance  in  which 
the  law  has  thought  it  necessary  to  protect  the 
archbishop  from  the  usurpation  of  his  suffragan. 
•*  Letters  of  request,"  "  literoe  requisitoriaUsy**  as  they 
are  called  in  Onghton  {2  Ordo  Judiclorum,  445, 
465),  are  a  form  of  procedure  peculiar  to  the  canon 
law,  and  certainly  do  not  in  their  natural  construc- 
tion imply  a  command.    A  very  learned  judge, 
however.  Sir  George  Lee,  in  the  case  of  Butler  v. 
Dolben,  2  Lee,  817,  is  reported  to  have  said :  "  As 
to  the  discretion  of  this  court,  whether  it  shall 
accept  or  refuse  letters  of  request  when  granted  by 
a  proper  judge,  the  delegates  held  in  the  case  of 
Dr.  Pettina  v.  Whiaton,  1  Comyn's  Rep.  199,  that  the 
Dean  of  the  Arches  was  bound  to  receive  them  ex 
dehito  ju8titia ;  but  that  it  was  in  the  discretion  of 
the  inferior  judge,  whether  he  would  grant  them." 
As  this  is,  I  beUeve,  the  only  authority  which  can 
be  cited  in  support  of  the  position  that  the  accept- 
ance of  the  letters  of  request  is  obligatory  upon  the 
Superior  Court,  I  have  thought  it  right  to  examine 
very  carefully  the  circumstances  of  this  case,  which 
are  very  remarkable.    The  case  of  PeUing  v.  WhU- 
ton,  which  was  argued  in  the  years  1712-13,  hap- 
pened at  a  time  of  great  political  excitement,  in 
which  the  Church    was   largely  concerned,    and 
which  was  not  without  its  influence  on  the  pro- 
ceedings   in    this   case.    I   remember   that   Lord 
Stowell  said,  as  to  a  case  decided  in  1719,  in  which 
religious  and  political  feelings  were  much  mixed 
up :  *'  I  shall  pass  over  a  case  which  has  been  cited 
from  the  State  Trials,  as  it  was  one  of  party  heat, 
and  took  place  in  times  of  party  ferment,  and  is 
of  smaller  authority  on  that  account:"  (^Hutchins 
T.  Denzihe  and  Lovdand^  1  Consist.  Bep.  174.)    The 
history  of  the  proceedinirs  of   this  extraordinary 
case  are  to  be  found  partly  in  Burnett's  History  of 
his  Own  Times,  vol.  6,  pp.  53-7,  edit.  1833,  8vo, 
partly  in  an  account  Whiston  published  of  his  own 
case  in  1715,  acd  partly  in  a  note  of  Comyns,  C.  B. 
(who  was  one  of  the  counsel  in  the  cause)  of  tiie 


proceedings  before   the   delegates:  (Comyns*  Rep. 
199.)    As  the  delegates  never  gave  reasons  for  their 
judgment,  but  little  information  is  to  be  extracted 
from  the  record  of  their  proceedings.    Towards  the 
close  of  the  year  1710,  Convocation  had  been  sum- 
moned by  the  Queen  for  the  transaction  of  business, 
mainly,  if  not  exclusively,  that  it  might  pass  a 
sy nodical  judgment  upon  the  writings  of  Whiston. 
Great  doubt  arose  as  to  whether  it  was  competent 
to  that  body  to  censure  heretical  doctrines  and 
their  maintainors ;  the  opinion  of  the  twelve  judges 
and  of  the  law  officers  of  the  Crown  was  in  com- 
pliance ^ith  an  address  of  Convocation  taken  by 
the  Crown  in  1711.    Convocation  was  authorised  to 
pass  a  sentence  upon  his  works,  which  they  con- 
demned ;  but,  from  various  reasons,  the  condemna- 
tion seems  to  have  had  no  practical  result ;  and  in 
1712  a  Dr.  Felling,  as  a  voluntary  promoter  of  the 
office  of  the  judge,  filed  Articles  of  heresy  against 
Whiston,  who  dwelt  within  the  exempt  or  peculiar 
jurisdiction  of  the  Dean  and  Chapter  of  St.  Paul's. 
The  Commissary  of  the  Court,  Dr.  Harwood,  sent 
the  case  by  letters  of  request  to    the  Court  of 
Arches :  the  judge  of  the  Court  of  Arches,   Dr. 
Bettesworth,  alleging  that  there  was  "  no  sugges- 
tion of  any  reason  why  the  cause  should  not  be 
broufrht  before  the  proper  ordinary,"  in  Feb.  1712, 
Dr.  Harwood  sent  new  letters  of  request,  alleging  as 
grounds  that  as  commissary  he  had  not  authority 
to  inflict  a  proper  punishment  for  heresy,  as  he  had 
no  commission  from  a  bishop ;  or,  according  to  the 
minutes  of  the  Delegates'  Process  Book,  *'on  account 
of  gravity  of  matter,  and  doubt  whether  commis- 
sary could  inflict  proper  punishment,  he  humbly 
repeats  his  request."    While  the  Courtjof  Arches 
was  considering  the  application  of  Dr.  Harwood,  it 
seems  that  Dr.  PeUing  prayed  an  original  citation^ 
not  by  letters  of  request,  but  under  the  statute  of 
23  Hen.  8,  c.  9,  to  which  I  shall  presently  advert. 
On  the  16th  Feb.  Dr.  Polling  renewed  his  applica- 
tion ;  on  the  25th  Feb.  the  judge  of  the  Court  of 
Arches,  according  to  the  report  in  Comyns,  p.  200, 
<*  decreed  that  letters  of  request  from  Dr.  Harwood 
lie  not  before  him,  because  in  a  case  of  heresy  the 
bishop  of  the  diocese  hath  jurisdiction  in  places 
otherwise  exempt  within  his  diocese,  and  notwith- 
standing the  Statute  of  Citation,  an  heretick  may 
be  cited  to  appear  before  him  upon.letters  of  request 
from  the  judge  of  the  Peculiar,  or  by  process  tub 
mutuo,  &C.,  and  therefore  he  cannot  decree  a  cita- 
tion," &c.    On  the  2nd  March  Polling  appealed  to 
the  delegates,   to  which  appeal  Whiston   was  no 
party ;  but  the  judge  of  the  Arches  seems  to  have 
been  heard  by  counsel,  who  argued,  according  to 
the  report,  as  follows :  ''  That  a  superior  judge  is 
not  obliged  to  accept  letters  of  request,  for  no  law 
saith  that  he  is  so  obliged,  and  it  would  be  incon- 
venient,  since  the  fees  would  all  belong  to  the 
inferior  judge,  and  unreasonable  since  the  superior 
judge  cannot  oblige  the  inferior  to  grant  such  letters 
of  request,  and  therefore  ought  not  to  be  obliged  to 
accept  them;  secondly,  the  inferior  judge  in  this 
case  had  no  jurisdiction,  for  he  cannot  excommu- 
nicate, degrade,  or  deprive."     "  Statute  2  Hen.  4, 
c.  15,  speaks  of  the  bishop  of  the  diocese,  and  so 
does  10  Hen.  7,  c.  17.    Thirdly,  the  bishop  of  the 
diocese  hath  jurisdiction  in  case  of  heresy  in  places 
exempt.    Fuurthly,  there  was  no  cause  depending 
before  Dr.  Harwood,  and  the  Arches  have  juris- 
diction only  in  case  of  appeals   by  patent."     To 
this  argument  it  was  replied,  that  the  bishop  was 
by  express  v/ords  of  the  23  Hen.  8,  c.  9  (the  Bill 
of  Citations)  restrained  from  citing    any  person 
dwelling  in  a  Peculiar  before  him,  and  that  this 
case  was  not  within  the  exceptions  mentioned  in 
the  statute.    That  there  was  no  appeal  from  the 
commissary  of  St.  Paul's  to  the   bishop^  and,  on 
the  other  hand,  it  was  provided  by  sect.  4  of  the 


624 


MAGISTRATES'  OASES. 


Abohxs.] 


ShBPPARD  I).    BBNintTT. 


[A 


statute,  "  That  it  shall  be  lawful  to  erery  archbishop 
of  this  realm  to  cite  any  person  inhabiting  in 
any  bishop's  diocese  within  his  province  for  causes 
of  heresy,  if  the  bishop,  or  other  ordinary  imme- 
diate thereunto,  consent,  or  do  not  his  duty  in 
punishment  of  the  same,"  and  that,  on  the  whole 
*^  the  judges  of  the  Arches,  by  refusing  a  citation,'' 
not  letters  of  request,  "  denied  justice."  The  dele-' 
gates  reversed  the  sentence  of  the  Arches;  but 
upon  what  grounds  does  not  appear.  Whether 
because  he  ought  to  have  issued  an  original  citation 
under  the  4th  section  of  the  Act,  or  because 
sufficient  grounds  were  laid  by  the  second  letters  of 
request  for  his  acceptance  of  them  (in  the  present 
case  before  me,  it  will  be  remembered  that  no 
grounds  are  laid\  and  he  had  exercised  his  dis- 
cretion improperly  in  not  accepting  them;  or 
whether  he  was  bound,  without  any  grounds  as- 
signed, to  have  accepted  them,  though  the  latter 
suggestion,  for  a  reason* which  I  will  presently 
state,  seems  to  have  been  very  improbable.  Whis- 
ton  always  protested  against  the  jurisdiction  of  the 
delegates,  upon  the  ground  that  he  was  no  party  to 
the  appeal,  and  that  they  were  acting  as  a  court  of 
original  jurisdiction,  which  they  hsA  no  power  to 
do;  and  certainly  they  were  acting  in  a  most 
unusual  manner  in  this  respect.  It  appears  that 
the  delegates  did  not  agree  amongst  themselves; 
there  was  a  commission  of  adjuncts — they  arrived 
at  no  conclusion ;  and  it  is  believed  that  the  whole 
affair  was  put  an  end  to  on  the  accession  of 
George  I.,  by  a  general  Act  of  Amnesty  which 
included  heresy.  I  have  considered  this  case  at  so 
much  length,  because  it  is  the  only  one  upon 
which  Sir  G.  Lee  founds  his  dictum  in  Butler  v. 
Dolberij  2  Lee,  317.  Whiston's  case  was  in  1712,  and 
Butler  y.  Dolberij  was  in  1766.  Dr.  Hay,  the  most 
eminent  civilian  of  his  day,  argued  in  the  latter 
case,  *<that  the  statute  23  Hen.  8,  authorises  the 
court  to  judge  of  the  reasons  on  which  letters  of 
request  are  granted.  This  is  a  new  case  arising 
upon  the  late  statute  of  marriage;  die  doubtfulness 
of  the  jurisdiction  is  good  ground  for  receiving  the 
letters  of  request."  And  what  is  more  remarkable, 
Dr.  Betteswurth,  the  younger,  the  son  of  the  judge 
of  the  Arches,  before  whom  W/iiston^s  case  came, 
must  have  been  familiar  with  it;  but  he  argued  that 
*^  the  granting  and  receiving  letters  of  request  are 
discretionary."  The  reference  of  Sir  Gcorjje  Lee 
to  the  supposed  dictum  of  the  delegates  in  Whiston's 
case  could  not  have  been  founded,  as  the  dates 
show,  on  personal  knowledge,  no  note  or  report  of 
any  such  dictum  is  to  be  found.  The  dictum, 
moreover,  was  unnecessary  for  the  decision  in 
Whiston's  case,  and  was  not  necessary  for  the 
decision  in  Butler  v.  Zhlben,  at  which  Sir  Greorge 
Lee  arrived  ;  which  was,  that  the  Arches  Court  had 
power  of  accepting  letters  of  request  in  a  matri- 
monial suit;  and  that  where  it  was  doubtful  in 
which  of  two  jurisdictions  the  party  had  his 
domicil,  the  Arches  Court  might  accept  joint 
letters  of  request.  And  this  seems  to  have  been 
considered  by  Sir  Herbert  Jenner,  in  the  case 
of  Stewart  v.  Bateman,  decided  in  1842  (3  Curt, 
p.  207),  as  the  only  point  which  was  decided 
by  Sir  George  Lee.  The  statute  of  23  Hen.  8,  s.  3, 
enacts  that  *'The  bishop  may  make  request  or 
instance  to  the  archbishop,  bishop,  or  other  superior 
ordinary  or  judge,  to  tak(%  treat,  examine,  or 
determine  the  matter  before  him  or  his  substitutes ; 
and  that  to  be  done  in  cases  only  where  the  law, 
civil  or  canon,  do  affirm  execution  of  such  request 
or  instance  of  jurisdiction  to  be  lawful  or  tolerable." 
This  very  enactment  surely  implies  a  power  in  the 
Court  of  Arches  to  examine  whether  the  law,  civil 
or  canon,  does  affirm  the  execution  of  such  request 
to  be  lawful.  Such,  moreover,  has  been  the  invari- 
able practice  up  to  the  time  of  passing  the  3  &  4 


Vict.  c.  86,  to  assign  grounds  whj  the  letters  of 
request  should  be   accepted.     This  practioe  was 
deemed  proper  and  reasonable  by  the  courts  in 
Westminster  Hall,  for  in  the  case  of  Jones  v.  Jones, 
Hob.  185 ;  2  Brown.  27,  it  having  been  maintained 
by  the  civilians  that  it  was  absolutely  in  the  power 
of  the  ordinary  to  send  any  cause  to  the  arch- 
bishop at  his  will,  without  assigning  any  special 
reason,  for  which  they  cited  the  authority  of  divers 
canonists,  Hobart  (and  as  it  seems,  the  court)  said, 
"  That  to  expound  the  statute  thus,  viz^  that  the 
ordinary  may,  at  his  will  and  pleasure,  send  the 
subject  from  one  end  of  the  kingdom  to  another 
without  cause,  was  both  against  the  letter  of  the 
statute,  and  did  utterly  elude  it;  that  the  pur- 
pose of  the  law  was  to  provide  for  the  ease  of 
the    subject   more    than   for   the   jurisdiction  of 
the   ordinary;    which    appeara   in  that   there  is 
action    given    to    the    subject    and    penalty    to 
the  King  for  the  vexation,  but  none  to  the  ordinary ; 
and  that  this  very  clause  says  it  is  to  be  done  in 
cases  only,  &c.,  which  would  be  a  vain  restrictioo, 
if  it  left  it  as  general  as  before,  t.  e.,  if  it  were  law- 
ful or  tolerable  in  all  cases  without  cause."    My 
predecessor  in  this  chair.  Sir  H.  J.  Fas^  in  1842 
decided,  in  a  very  elaborate  judgment,  Siewart  v. 
Bateman,  3  Curt,  209,  to  refuse  letters  of  request 
presented  to  him  jointly  by  the  Archdeacon  and 
the  Chancellor  of  Norwich,  observing  indeed,  **  My 
object  is  not  to  withhold  the  jurisdiction  of  thu 
court,  but  to  guard  against  any  question  arising  in 
respect  to  the  proper  form  of  exercising  it."    The 
decision  of  Sir  George  Lee  was  much  referred  to 
by  the  counsel  and  by  the  judge,  but  I  do  not  Audit 
to  have  been  suggested  by  either  that  the  aooepting 
letters  of  request  was  compulsory  on  the  Court  of 
Arches.    I  do  not  mean  to  assert  that  the  Court  of 
Arches  exercises  a  discretion  from  which  there  is  no 
appeal  as  to  accepting  or  refusing  letters  of  request. 
There  are  various  instances,  such  as  that  of  grant- 
ing or  refusing  a  f  :'.culty,  in  which  the  court  exer^ 
cises  its  discretion ;  but  the  exercise  of  such  discre- 
tion may  be  controlled  and  modified  on  an  appeal  to 
the  superior  court     So  far,  therefore,  as  the  law  and 
practice  previously  to  the  passing  of  the  present 
Clergy  Discipline  Act  are  concerned,  I  think  the 
Court  of  Arches  had  a  right  to  refuse  letters  of  re- 
quest  until  proper  grounds  were  assigned  why  they 
should  be  accepted.    Secondly,  I  have  to  oonsida 
whether  the  enactments  in  3  &  4  Vict.  c.  86,  have 
taken  away  such  discretion  as  previously  existed. 
Now  it  is,  in  the  first  place,  remarkable  that  this 
statute  has  given  the  bishop  greater  personal  power 
than    he  ever  previously  possessed,   and    greater 
assistance  in  the  exercise  of  that  power.    l£d  may 
hear  a  cause  of  this  kind  sitting  in  person,  with  the 
aid  of  assessors,  which  he  could  not  do  previously  to 
the  passing  of  this  statute.    He  may  also  send  the 
case,  by  letters  of  request,  to  the  court  of  Uie  pro- 
vince ;  but  the  statute  does  not  enact  that  the  court 
of  the  province  must  accept  them  when  sent,  or  that 
it  may  not  require  reasons  why  it  should  accept 
them.    Moreover,  it  has  been  ruled  in  the  case  of 
GoUghtly  v.  The  Bishop  of  Chichester,  2  £.  &  £.  209, 
by  the  authority  of  Wightman,  J.,  Lord  Campbell, 
and  £rle,  C.  J.,  for  Wightman,  J.,  expressly  stated  in 
his  judgment  that  the  two  latter  judges  concurred 
with  him  in  opinion,  that  the  bishop  had  such  a  dis- 
cretion, while  the  remaining  judge  (Hill,  J.)  agreed 
that  the  bishop  had  such  a  discretion  in  the  parti- 
cular case  which  was  before  the  court    And  in  the 
case  of  Sherwood  v.  Ray,  1   Moo.  397,  the  Judicial 
Committee  of  the  Privy  Council,  a  member  of 
which  was  Sir  John  Niehol,  the  most  experienced  of 
all  ecclesiastical  judges,  laid  down  the  law  as  fol- 
lows :    '*  And  it  is  to  be  recollected  that  this  may 
be  the  only  form  in  which  any  individual  can  ques- 
tion the  marriage  as  a  matter  of  right,  for  to  ffo* 


MAGISTRATES'  OASES. 


625 


Q.B.] 


Bbo.  V,  The  Inhabitants  of  the  Crrr  of  Exbteb. 


[Q.B. 


mote  the  office  of  judge  in  a  criminal  suit  requires 
the  authority  and  consent  of  the  court,  and,  though 
this  ia  obtained  without  difficulty  in  ordinary  prac- 
tice, it  cannot  be  demanded  ex  debito  justituB.  I  have 
referred  to  the  clause  in  the  statute  enabling  the 
bishop  to  send  the  case  without  inquiry,  in  the  first 
instance,  by  letters  of  request,  to  the  court  of 
sppeaL  Surely  it  would  be  a  strange  thing  if  a 
discretion  as  to  allowing  a  suit  to  be  instituted  were 
▼eated  in  the  bishop  and  denied  to  the  archbishop 
represented  by  his  court.  If  any  good  grounds 
were  stated,  or  if  it  appeared  from  the  nature  of  the 
case  that  the  interests  of  justice  would  be  promoted 
by  my  acceptance  of  these  letters  of  request,  I 
■nould  certainly  exercise  my  discretion  in  favour  of 
accepting  them.  I  have  done  so  in  cases  where 
clerks  have  been  charg^  with  immorality,  because 
there  was  a  manifest  aidvantage  both  to  the  parties 
and  to  the  church  that  a  court  of  law  accustomed 
to  the  oral  examination  of  witnesses  and  to  the 
inrestigation  of  evidence,  and  aided  by  the  assist- 
ance of  able  counsel,  should  deal  in  the  first 
instance  with  such  cases.  But  the  present  letters 
of  request  are  tendered  to  me  in  a  matter  of  alleged 
heresy  connected  with  some  of  the  most  awful 
mysteries  of  our  religion.  Surely  that  is  a  case  on 
which,  of  all  others,  the  bishop  ought  to  exercise 
his  jurisdiction.  No  reason  whatever  is  stated  to 
me  why  he  should  not  do  so.  Courts  of  appeal 
are  in  the  habit  of  saying  that  they  will  not 
entertain  grave  questions  in  the  first  instance, 
because  they  have  a  right  to  the  advantage  of 
the  judgment  of  the  inferior  court.  This  doctrine 
has  been  frequently  maintained  by  the  Judicial 
Committee  of  the  Privy  Council  when  attempts 
have  been  made  to  induce  them  to  retain  causes 
appealed  to  them  upon  some  incidental  point.  Why 
ahould  the  court  of  appeal  of  the  province  be  de- 
prived of  this  advantage  in  a  matter  which,  I  must 
repeat,  is,  of  all  others,  fittest  for  the  cognizance  and 
decision  of  the  bishop  of  the  diocese?  I  must 
decline  to  accept  these  letters  of  request  until  some 
reason  at  least  is  stated  why  I  should  do  do. 

Application  refused 

Solicitors  for  promoter,  Moore  and  Currof. 
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Beported  by  T.  W.  Saukdzbs  and  J.  Bhoirt.  Eav., 
BarriBten-«t-Law. 

Wednesday,  April  28, 1869. 
Bbo.  V,  The  Inhabitants  of  the  Citt  of 

EXBTBB. 

PooT'law—  Order  of  removal — Settlement  hy  renting  a 
tenement — Declaration  of  a  deceased  tenant, 

A  declaration  hy  a  deceased  occupier  of  a  house  that  he 
rented  it  of  A,  B,  at  22/.  a-year,  and  paid  the  rent 
for  the  same  is  good  evidence  not  only  of  the  tenancy^ 
but  of  the  amount  of  rent  and  its  payment. 

Semble,  that  independently  of  such  declaration  the  undis- 
turbed occupation  of  pranises  for  some  years  (e.g,, 
four  years)  is  of  itself  sufficient  to  lead  to  the  pre- 
sumption  of  the  fact  of  payment  of  the  rent. 

This  was  an  appeal  by  the  governor,  deputy- 
governor,  assistants,  and  guardians  of  the  poor  of 
the  Exeter  Incorporation  against  an  order  of 
Thomas  Hayter  Lbngden  and  John  Tidd  Pratt, 
two  of  Her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  county  of  Middlesex,  dated  the  I9th 
19oT.  1867,  for  the  removal  of  one  James  M*Guire 
from  the  Strand  Union  in  the  county  of  Middlesex 
to  the  Exeter  Union  and  Incorporation,  which 
was  heard  before  the  Assistant-Judge  and  other 
justices  at  the  last  Epiphany  Sessions  held  in 
and  for  the  said  county  of  Auddlesez,  when  such 

!£▲••  Gab*— Vol.  Y. 


order  was  confirmed  with  costs,  subject  to  the  fol- 
lowing case : — 

The  pauper,  James  M^Guire,  was  the  maternal 
grandson  of  Nathaniel  Welsford,  who,  it  was  alleged , 
acquired  a  settlement  in  the  parish  of  St.  Sid  well's, 
within  the  appellants*  union,  by  renting  a  tenement 
from  some  time  in  1826  until  Midsummer  1830.  It 
was  proved  that  the  pauper's  father  was  a  fisherman, 
and  that  neither  the  pauper  nor  his  mother  had 
acquired  any  settlement  in  their  own  right,  and  the 
settlement  relied  on  by  tbe  respondents  was  the 
pauper's  derivative  settlement  acquired  by  the  said 
Nathaniel  Welsford  having  rented  a  tenement  as 
aforesaid.  AU  facts  necessary  to  substantiate  a 
settlement  of  the  said  Nathaniel  Welsford  in  the 
appellants'  said  union  by  renting  a  tenement  as 
aforesaid  are  admitted  as  having  been  proved,  ex- 
cept the  fact  of  actual  payment  of  rent.  It  was 
proved  that  the  said  Nathaniel  Welsford  rented  the 
tenement  in  question  for  the  period  before  men- 
tioned, and  that  he  died  many  years  ago.  Margaret 
M'Guire,  his  daughter  and  the  pauper's  mother, 
was  called,  who  deposed  that  she  had  heard  her  de- 
ceased father  state  that  he  rented  the  house  of  James 
Brook,  being  the  tenant  before  mentioned,  at  222. 
a  year,  and  paid  the  rent  for  the  same.  This  was 
objected  to  by  the  counsel  for  the  appellants  as 
inadmissible  to  prove  payment  of  rent,  but  was  ad- 
mitted on  the  ground  that  it  was  a  declaration  of  a 
deceased  person  against  proprietary  interest,  and 
on  the  authority  of  Heg.  v.  Churchwardens  of  Bir- 
mingham, 1  B.  &  S.  763 ;  31  L.  J.  63,  M.  C.  The  said 
Margaret  M*Guire  then  produced  a  book  which 
contained,  as  she  deposed,  certain  entries  in  her 
deceased  father's  handwriting,  which  entries  were 
in  the  following  words:— *< 21st  May  1830.  Paid 
James  Brook  part  of  a  quarter's  rent,  due  Mid- 
summer next— 2/.  10«."  "  12th  July  1830.  Paid 
Brook  balance  of  a  quarter's  rent,  due  24th  June 
last,  3/. ;  deduct  way  rate,  3s.  6(f." 

This  evidence  was  also  objected  to  as  inadmissible 
to  prove  payment  of  rent,  but  the  entries  were 
admitted,  and  on  the  same  ground. 

The  court  of  quarter  sessions  found  that  suffi- 
cient proof  had  been  given  of  the  payment  of  rent, 
and  that  Nathaniel  Welsford  had  gained  a  settle- 
ment in  Exeter. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  above-mentioned  was  rightly  admitted. 
If  it  was,  then  the  order  of  sessions  confirming  the 
order  of  removal  is  to  be  confirmed.  If  it  was  not, 
the  said  order  is  to  be  quashed. 

Wm.  H.  BODKDf, 

Assistant-Judge,  Middlesex  Sessions. 

By  sect.  2  of  the  6  Geo.  4,  c  57,  it  is  enacted  that 

No  person  shall  aoqnJre  a  settlement  in  anj  iMtrish  or 
townonip  maintaining  its  own  poor  br  or  by  reason  of 
settling  apon  renting  or  paying  parochial  rates  for  any  tene- 
ment not  Deing  his  or  her  own  property,  unless  such  tene- 
ment shall  consist  of  a  separate  ana  distinct  dwelling-house 
or  building,  or  of  land,  htma  Jld«  rented  by  such  person  in 
such  parish  or  township  at  and  for  the  sum  of  101.  a  year, 
at  the  least,  for  the  term  of  one  whole  year :  nor  unless 
sudh  house  or  building  or  land  shall  be  cKSCupied  under  such 
yearly  hiring  and  the  rent  for  the  same  to  tbe  amount  of 
101.  actually  paid,  for  the  twm  of  one  whole  year  at  the 
least :  Provided  always  tJiat  it  shall  not  be  necessary  to 
prove  the  actual  value  of  sudh  tenement ;  anything  in  any 
Act  or  Acts,  or  any  construction  of  or  implication  from  any 
Act  or  Acts,  or  any  usage  or  custom  to  the  contrary  not- 
withstanding. 

Poland  appeared  for  the  respondents.  —  The 
decision  of  the  quarter  sessions  was  right.  The 
evidence  of  the  declaration  of  Nathaniel  Welsford 
as  to  nis  renting  the  tenement,  and  the  amount  of 
the  rent,  and  its  having  been  actually  paid,  was  pro- 
perly admitted,  so  too  were  the  entries  in  the  book 
in  the  handwriting  of  the  said  Nathaniel  Welsford. 
The  case  of  Beg,  v.  The  Overseers  af  Birmingham^ 
31  L.  J.  68,  M.  C. ;  1  B.  &  S.  763,  is  quite 
in  point.    There  on  an  appeal  againat  an  order  oC 
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removal  of  a  female  pauper,  it  was  shown  that 
the  father  of  the  pauper's  hashaud  had  occupied 
and  paid  rent  for  a  tenement  in  the  appellant 
parish.  In  order  to  prove  the  amount  of  that 
rent,  the  respondents*  counsel  offered  to  show  that 
whilst  in  the  occupation  of  the  tenement,  the 
father  said  to  his  son  that  he  occupied  the  same 
as  tenant  at  an  annual  rent  of  20l ;  and  it  was 
held  that  the  evidence  was  admissible.  In  that 
case  Cockbum,  C.J.,  in  giving  judgment,  says: 
"I  am  of  opinion  that  this  evidence  ought  to 
have  been  received.  It  is  well  established  that 
a  declaration  made  by  a  person  in  occupation  of 
real  estate  that  he  holds  as  tenant,  is  admissible 
alter  his  decease  to  rebut  the  presumption  of  law 
arising  from  the  fact  of  occupation  that  he  was 
owner  in  fee  simple.  The  question  here  is,  whether 
if  a  person  at  the  time  he  admits  that  he  is  not 
the  owner  in  fee  but  is  only  tenant  of  the  pro- 
perty, states  also  the  amount  of  rent  which  he 
pays  for  it,  that  declaration  is  admissible,  not 
merely  to  show  that  his  occupation  is  an  occu- 
pation as  tenant,  as  distinguished  from  that  of 
owner,  but  to  show  what  in  fact  was  the  amount 
of  rent  which  he  paid  as  tenant?  Now,  it  has 
been  held  over  and  over  again  in  the  analogous 
case  of  declarations  against  pecuniary  interest, 
that  the  declaration  of  the  deceased  person 
may  be  received  not  only  to  proTe  so  much 
contained  in  it  as  is  adverse  to  his  pecuniary 
interest  but  to  prove  collateral  facts  stated 
in  it;  at  all  events  so  far  as  relates  to  facts 
which  are  not  foreign  to  the  declaration,  and  may 
be  taken  to  have  formed  a  substantial  part  of  it. 
That  being  settled,  I  cannot  see  in  principle  any 
reason  why  the  same  effect  should  not  be  given  to 
declarations  against  proprietary,  as  to  declarations 
against  pecuniary  interest.  It  is  true  that  in  this 
case  the  declaration  was  oral,  and  it  has  been  pressed 
upon  us  that  a  declaration  of  that  kind  does  not 
stand  on  the  same  footing  as  an  entry  made  in  the 
course  of  business  which  was  the  evidence  in 
Higham  v.  Bidgway,  10  East,  109,  and  I  quite  admit 
that  as  regards  the  effect  of  the  evidence  there  is 
a  great  difference  between  them;  but  that  goes 
rather  to  weight  than  the  admissibility  of  the 
evidence.  I  am  disposed  to  hold  that  there  is  no 
distinction  in  principle  between  written  and  oral 
declaration  if  the  oUier  element  of  admissibility  is 
present,  i.s.,  that  the  declaration  was  against  pecuni- 
ary or  proprietary  interest ;  and  either  is  admissible 
to  prove  what  are  not  rery  properly  called  collateral 
facU.  If  in  Higham  v.  Bidgway,  instead  of  an  entry, 
a  verbal  statement  of  the  same  fact  had  been  offered 
in  evidence,  the  same  consequence  would  have 
followed."  ...  So  far,  therefore,  as  authority 
goes,  it  is  in  favour  of  the  appellants.  But  in- 
dependently of  that,  I  should  be  prepared  to  say 
that  as  soon  as  it  is  established,  which  it  now  is,  on 
the  authority  of  Higham  v.  Bidgway^  and  the  other 
cases  that  you  may  receive  theldeclaration  of  a 
deceased  person,  as  showing  not  only  something 
adverse  to  his  interest,  but  all  incidental  facts 
contained  in  that  declaration,  so  far  as  they 
are  not  foreign  to  it,  it  follows  as  a  consequence 
that  those  collateral  facts  may  be  proved  by  the 
declaration ;  and  that  principle  applies  to  the  case 
before  us.*'  This  decision  exactly  meets  the  present 
case.  If  the  declaration  is  admissible  at  all,  it  is 
admissible  for  all  porposes. 

Lcpss  for  the  appellante. — The  evidence  ought  not 
to  have  been  admitted.  Here  there  are  two 
declarations,  one  verbal  and  the  other  in  writing. 
0  such  evidence  is  admissible,  it  is  of  a  very 
dangerous  kind.  Suppose  an  action  of  ejectment 
were  to  be  brought,  and  it  were  necessary  to  prove 
pftyment  of  rent  by  Uw  taumt^  ail  that  would  be 


required  would  be  to  produce  a  witness  who  would 
say  that  he  had  heard  the  tenant  say  he  had  paid 
rent.  The  entry  may  be  evidence  of  occupation 
and  the  amount  of  rent,  but  not  of  its  payment 
The  entries  are  not  of  facts  against  his  interest 
[UATBg,  J.— A  declaration  against  his  interest  in 
one  case  may  be  highly  advantageous  to  him  in 
another.  It  may  be  against  his  interest  to  show  ao 
entry  of  the  payment  of  rent  in  an  action  of  eject- 
ment ;  but  in  an  action  against  him  for  forfeiture 
for  nonpayment  of  rent  it  would  be  very  much  in 
his  favour.]  Yes ;  and  in  an  action  of  ejectment 
it  might  be  evidence  to  avoid  the  Statute  of 
Limitations. 

Cvtr.aio.  vuk. 

Hates,  J.  delivered  the  judgment  of  the  court— 
This  was  a  case  from  the  Middlesex  sessions  re- 
specting the  admissibility  of  evidence  on  the  trial  of 
an  appetd  relating  to  the  settlement  of  one  James 
McGuire,  who  htui  been  removed  from  the  Strand 
union  to  Exeter,  where  it  was  alleged  that  he  had  a 
derivative  settlement  from  his  maternal  grandfather, 
gained  in  St  Sid  well's  parish,  Exeter,  by  renting  a 
tenement.    It  was  proved  that  the  grandfather,  who 
had  been  long  since  dead,  bad  rented  and  occupied 
a  house  in  St.  Sidwell's  parish  for  four  years  ending 
at  Midsummer  1830.    The  pauper's   mother  was 
called  to  prove  that  she  had  heard  her  father  say  that 
he  had  rented  the  house  of  James  Brook  at  22^ 
a  year,  and   had   paid  the  rent  for  it;  and  she 
produced  a  book  containing  entries  in  his  hand- 
writing stating  that  he  had  paid  Brook  two  sums 
amounting  to  5/.  10s.  for  the  quarter's  rent  due  at 
Midsummer  1830.    The  verbal  statement  and  the 
entries  in  the  book  were  both  objected  to  as  inad- 
missible evidence  as  to  the  fact  of  the  payment  of 
the  rent :  but  the  sessions  received  them  subject  to 
a  case  wnich  was  argued  before  us  in  last  term,  and 
we  are  of  opinion  that  they  were  rightly  received  hj 
the  sessions,  as  the  four  years'  occupation  by  the 
grandfather  would  have  been  good  presumptive  eri- 
dence  of  a  seisin  in  fee  by  him.  His  declaration  which 
rebutted  the  presumption  and  cut  down  his  estate 
was  clearly  admissible  as  a  declaration  against  pro- 
prietary interest    The  case  is  undistinguishable  in 
this  respect  from  Reg.  v.  Birmingham,  1  B.  &  S.  763, 
where  it  was  held  on  a  similar  question,  a  declars- 
tion  by  a  deceased  occupier  of  a  house,  that  he  held  it 
as  an  annual  tenant  at  a  rent  of  20/.,  was  evidence^ 
not  merely  as   to    the  fact  of   the  tenancy,  bot 
also    as    the   amount   of   the   rent,  and   we  con- 
sider it  equally  evidence   as  to   the  fact  of  pay- 
ment   It  v^uld  be  abaurd  to  hold  that  a  decla- 
ration was    admissible,   but  to   hold    that  it  was 
no  evidence  as  to  one  of  the  main  facts  which  it 
imported.    The  principle  that  a  declaration  against 
interest  was  evidence  as  to  all  that  formed  an  espedal 
part  of  it,  was  long  since  settled  as  to  declarationB 
against  pecuniary  interest,  by  Higham  v.  Ridgway, 
and  the  numerous  cases  that  followed ;  and  this 
principle  was  applied  to  declarations  against  pro- 
prietary interest  in  the  case  of  Beg,  v.  Birmin^am, 
as  it  had  been  in  several  earlier  cases.      It  was 
pressed  on  us  that  there  was  a  distinction  between 
the  declaration  and  the  written  entry  ;  but  we  can- 
not appreciate  this  distinction.    It  was  a  question 
of  fact,  for  what  the  rent  was  payable ;  and  having 
regard  to  the  entry  and  the  evidence  in  the  case,  it 
was  plain  that  the  entry  could  only  apply  to  the 
house  occupied  by  the  grandfather.    Having  regard 
to  the  great  changes  that  have  in  recent  times  been 
made  admitting  the  evidence  of  interested  wit- 
nesses when  alive,  it  would  be  most  objectionable  to 
lay  any  narrow  restrictions  upon  the  reception  of 
declarations  in  any  way  against  interest  which  hafe 
been  made  by  witnesses  since  deceased,  and  which 
are  frequently  the  only  evidence  that  can  be  ob- 
tained oa  the  subjects  to  which  they  xefe^  w 
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where  the  courto  are  frequently  obliged  to  supply 
the  want  of  evidence  by  presumption.  Indeed,  in 
cases  like  the  present,  we  think  that,  independently 
of  the  declarations,  the  undisturbed  occupation  by 
the  tenant  of  the  premises  for  four  yean  would,  of 
itself,  lead  to  the  presumption  of  the  fact  of  pay- 
ment of  the  rent. 

JudgmtfU  for  the  respondents. 

Attorneys  for  the  respondents,  Alien  and  AUen, 


Saturday,  May  29,  1869. 

Thb  Quajidians,  &0.,   or  thb   Hbnoon   Union 
(apps.)  V.  William  Bowlbs  (resp.) 

Nuisances  removal — Nuisance  upon  premises  from  the 
sewage  of  parties  at  a  distance — 18  k  19  Vict, 
c  121,  s.  12. 

In  conseguenee  of  the  overflow  of  ths  sewage  from  the 
premises  of  the  respondent  and  the  premises  of  other 
persons,  it  ran  some  distance  to  the  premises  of  A,^ 
where  it  accumulated  and  constituted  a  nuisance. 
Whilst  it  was  upon  the  premises  of  the  respondent  and 
the  others  it  was  no  nuisance,  and  became  such  onh/ 
when  it  reached  the  premises  of  A. : 

Held,  that  an  order  might  be  made  upon  eeuJi  party  whose 
sewage  assisted  in  causing  the  nuisance,  and  that  the 
justices  therefore  in  such  case  should  ascertain  whether 
the  discharge  from  the  premises  of  the  defendant  was 
sufficient  to  create  a  nuisance^  and  make  an  order 
accordingly. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  48,  upon  a  refusal  by  them  to  make 
an  order  for  the  abatement  of  the  nuisance.  The 
case  was  as  follows : — 

This  case,  as  re-stated  by  direction  of  this  honour- 
able court  by  us  the  undersigned,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  according  to  the  statute  made  and  passed 
in  the  20  &  21  Vict.  c.  48.  At  the  first  hearing  of 
the  case  it  was  admitted  that  a  notice  dated  14th 
March  1867,  addressed  to  the  respondent,  signed  by 
the  inspector  of  nuisances  for  the  parish  of  Hendon, 
was  duly  served  upon  the  said  respondent,  stating 
that  there  existed  upon  certain  premises  in  the  oocu- 
pation  of  one  Smith  and  othera,  of  which  the  said 
respondent  was  the  owner,  cesspools  which  over- 
flowed and  drained  into  an  open  ditch  upon  pre- 
mises occupied  by  one  Charles  Appleysdrd,  and 
which  then  became  and  was  a  nuisance,  and  was  in- 
jurious to  health,  and  that  the  said  respondent,  being 
the  person  by  whose  act  or  default  such  nuisance 
arose,  was  thereby  required  to  abate  the  same, 
and  for  that  purpose  to  execute  such  works 
and  do  aU  such  things  as  might  be  necessary 
within  five  days  from  the  service  thereof. 

The  nuisance  so  complained  of  was  not  removed 
within  the  time  stated,  and  on  the  2l8t  March  a 
summons  was  issued  addressed  to  and  duly  served 
on  the  respondent  to  attend  at  the  petty  sessions,  in 
the  same  terms  of  complaint  as  were  contained  in 
the  notice.  The  respondent  admitted  the  service  of 
notice  and  summons,  and  that  he  had  not  complied 
with  the  notice  to  remove  the  nuisance.  The  com- 
plaint against  the  respondent  was  made  under  the 
sut.  18  &  19  Vict  c.  121,  s.  12,  which  enacts: 

In  aay  osse  where  a  imiMiaee  is  so  asMrttiasd  bjthe  looal 
authority  to  exist,  or  where  the  noieaaoe  hi  their  opinion 
did  exist  at  the  time  when  \he  notice  was  given,  and,  altnoo^h 
the  same  ma/  have  been  since  removed  or  maoontinned,  ia 
In  their  opinton  likely  to  reow  or  be  repeated  on  the  same 
nenuses,  or  any  part  thereof,  they  shall  canse  oonrnkint 
thereof  to  be  made  before  a  JusUoe  of  the  peaoe,  and  snoh 
jtistioe  shall  tiierenpon  issue  a  summons  requiring  the 
person  by  whose  act,  delanlt,  penuiielon,  or  Bufleranoe  the 
nuisance  arises  or  continnes,  or,  if  such  person  cannot  be 
found  or  ascertained,  the  owner  or  ooou^er  of  the  y«pFT«'Tftff 
on  which  the  nuituiuco  arises,  to  appear  before  any  two 
^tttioss  in  peHysesskm  nsssmbied  atthsfafusual^boeof 


meeting,  who  shall  proceed  to  inquire  into  the  said  com- 
plaint. And  if  it  be  proved  to  their  eatiafaction  that  the 
nuisance  exists,  or  did  exist  at  the  time  when  the  notice 
was  given,  or,  if  removed  or  dieoontinued  since  the  notice 
was  given,  that  it  is  likely  to  recur  or  to  be  repeated,  the 
justices  shall  make  an  order  in  writing,  under  their  hands 
and  seals,  on  such  i>erBon,  owner,  or  occupier  for  the  abate- 
ment or  cQscontinuanoe  and  prohibition  of  tiie  nnimnoe  as 
hereinafter  mentioned,  and  shall  also  make  an  order  for  the 
payment  of  all  costs  incurred  up  to  the  time  of  hearing  or 
muing  the  order  for  abatement  or  diBoontinuance  or  pro- 
hibiticm  of  the  nuisanca 

And  it  is  further  enacted  by  sect.  21  of  29  &  dO 

Vict.  c.  90 : 

The  nuisanoe  authority  or  chief  offleer  of  police  shall 
previous  to  taldng  proceedings  before  a  justice  under  the 
12th  section  of  the  Nuisance  Bemoval  Act  1855,  serve  a 
notice  on  the  person  by  whose  act,  default,  or  sufferance  the 
nuisanoe  arises  or  continues,  or,  if  such  pervon  cannot  be 
found  OS  ascertained,  on  the  owner  or  oooupier  of  the  pre 
mises  on  which  the  nuisance  arises,  to  abate  the  same,  and 
for  that  purpose  to  execute  such  works  and  to  do  all  suoh 
things  as  may  be  necessary  within  a  time  to  be  specified  in 
the  notice :  Provided,  first,  that  where  the  nuisance  arises 
from  the  want  or  defective  constmctian  of  any  struotiizal  con- 
venience, or  where  there  is  no  oocupiar  of  the  premises,  notice 
under  this  section  shall  be  served  on  the  owner  ;  secondly, 
that  where  the  person  causing  the  nuisance  cannot  be  found, 
and  it  is  clear  that  the  nuisance  does  not  arise  or  oontinne 
bv  the  act,  default,  or  sufferance  of  the  owner  or  ooenpier 
of  the  premises,  then  the  nuisance  authority  vass  itself 
abate  the  same  without  farther  order,  and  the  costs  of  So 
dotug  shall  be  part  of  the  costs  of  executing  the  Nuisance 
Bconoval  Acts  and  borne  accordingly. 

It  was  contended  by  the  respondent  that  the  nui- 
sances in  question  did  not  exist  upon  the  premises 
of  the  respondent,  but  only  upon  the  premises  of 
Air.  Appleyard,  at  a  considerable  distance  from  the 
respondent's  premises. 

It  was  admitted  by  the  respondent  that  one  cess- 
pool, marked  D  as  shown  in  the  accompanying  plan, 
was  upon  his  premises  receiving  the  sewage  of  his 
hotel,  and  other  cesspools  marked  B  and  G  on  the 
premises  of  a  neighbouring  owner,  Mr.  Spear,  which 
received  the  sewage  of  his  houses  as  well  as  those 
of  Mr.  Spears,  from  which  cesspools  it  was  conveyed 
by  a  covered  drain  to  a  culvert  at  C,  under  the 
highway,  whence  it  was  conveyed  for  a  distance  of 
about  twenty  yards  by  covered  pipe  drain  into  an 
open  ditch  on  the  premises  of  Mr.  Appleyard,  and  at 
a  considerable  distance  from  the  said  houses.  At  this 
ground  it  became  a  nuisance  for  the  first  time,  and 
was  a  nuisance  only  after  it  had  left  the  premises  of 
the  respondent,  and  had  passed  into  the  premises  of 
another  person  over  which  the  respondent  had  not 
control,  and  where  he  had  no  power  to  do  any  act 
for  the  removal  of  the  said  nuisance. 

It  was  contended  by  the  appellant  that  the  respon- 
dent was  nevertheless  responsible  for  the  nuisance, 
and  that  an  order  might  be  probably  made  upon 
him  to  remove  it,  inasmuch  as  the  source  of  such 
nuisanoe  was  in  the  cesspool  on  the  respondent's 
premises  and  the  other  cesspools  on  Mr.  Spear's  pre- 
mises used  by  him.  and  therefore  that  he  was  the 
person  by  whose  act,  default,  permission,  or  suffer- 
ance the  nuisance  arises  or  continues  within  the 
meaning  of  sect  12  of  18  ft  19  Vict.  e.  121. 

It  was  the  opinion  of  us  the  said  justices  that,  the 
nuisance  being  actually  upon  the  premises  of  Mr. 
Appleyard,  he  was  the  person  by  whose  act,  default, 
permission,  or  sufferance  the  nuisance  arose  and 
continued,  and  that  the  complaint  should  have  been 
against  him ;  and  that,  there  being  no  nuisanoe 
whatever  upon  or  near  the  premises  of  the  respon- 
dent, it  was  not  competent  to  us  the  said  justices  to 
trace  the  original  cause  of  such  nuisance  to  its 
source,  and  inquire  into  the  matter  in  which  various 
persons  causing  no  nuisance  individually  contri- 
buted to  form  what  in  the  aggregate  constituted  a 
nuisance  when  it  was  conveyed  to  the  distant  pre- 
mises of  another  person ;  and  we  therefore  refused 
to  make  such  order  of  removal  upon  the  respondent. 
Whereupon  the  local  authority,  within  three  days 
after  the  said  refusal,  namely,  on  the  19th  April 
last,  duly  applied  to  as  the  said  justices  to  state  « 
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case  setting  forth  the  facts  and  grounds  of  our 
determination  for  the  opinion  of  this  honourable 
court,  and  duly  entered  into  the  required  recog- 
nisances, and  the  said  case  was  stated  by  us  accor- 
dingly. 

!nie  said  case  came  on  for  hearing  before  this 
honourable  court  on  the  22nd  Jan.  1868,  and,  as  we 
are  informed,  it  was  the  opinion  of  this  honourable 
court  that  the  party  against  whom  an  order  for  the 
removal  of  a  nuisance  may  be  made  is  not  of  neces- 
sity the  party  upon  whose  premises  such  nuisance 
is  actually  existing,  but  that  it  is  competent  to  and 
is  the  duty  of  the  justices  to  trace  such  nuisance  to 
its  source,  and  to  ascertain  by  whom  and  by  whose 
act  or  default  it  is  that  the  matter  by  which  such 
nuisance  is  caused  in  the  locality  where  it  is  found 
is  conveyed  to  such  locality ;  and  that  the  case  was 
by  your  honourable  court  remitted  to  us  the  said 
justices  to  be  reheard  and  restated  with  reference  to 
the  view  of  it  so  expressed  by  this  honourable  court. 

Accordingly,  on  the  27th  May  1868,  the  parties 
again  appeiured  by  their  counsel  before  us  the  said 
justices,  and  the  case  was  fully  heard  with  reference 
to  the  said  directions  of  this  honourable  court,  and 
the  facts  were  ascertained  to  be  as  follows :  The 
land  coloured  green  upon  the  annexed  plan  is  the 
property  of  the  respondent;  the  laud  coloured 
yellow  is  the  property  of  Mr.  James  Spear.  Upon 
the  land  of  the  respondent  are  built  an  hotel  and 
four  large  dwelling-houses,  marked  1,  2,  8,  and  4 
on  the  plan ;  on  the  land  of  Mr.  Spear  are  twelve 
dwelling-houses  of  smaller  size. 

The  four  houses  of  the  respondent  are  drained  by 
a  sealed  drain  that  runs,  as  shown  by  the  red  line 
upon  the  plan,  along  a  road  to  a  cesspool  on  the 
land  of  Mr.  Spear  (marked  B  upon  the  plan),  and 
thence  the  overflow  runs,  also  by  a  sealed  drain,  to 
the  ground  C  upon  the  plan,  where  it  joins  another 
drain  that  carries  the  overflow  from  the  cesspool 
marked  D  upon  the  plan,  which  receives  the  drain- 
age of  the  hotel  by  the  sealed  drain  as  indicated  by 
the  red  line.  By  this  culvert  at  C  the  entire 
drainage  of  all  the  premises  on  the  plan  is  conveyed 
under  the  highway,  and  emerges  on  the  other  side  of 
the  highway  at  E,  into  a  field  occupied  by  Mr. 
Appleyard  as  tenant,  where  it  becomes  and  is  an 
existing  nuisance ;  but  the  respondent  has  no  right 
to  enter  the  premises  of  Mr.  Appleyard  for  the 
purpose  of  removing  it,  cleaning  it,  sealing  it,  or 
otherwise,  and  so  long  as  he  has  the  control  of  it 
the  cesspools  and  drains  are  sealed,  so  that  no 
nuisance  arises  from  them.  It  was  proved  that  the 
culvert  was  built  by  the  respondent  with  the  consent 
of  the  surveyors  of  the  highway. 

It  appeared  that  the  overflow  of  all  the  twelve 
houses  belonging  to  Mr.  Spear  also  drains  into  the 
same  cesspool  (B)  as  the  four  houses  of  the 
respondent 

The  consequence  of  this  arrangement  of  the 
drains  is,  that  at  the  culvert  C  there  passes  the 
entire  of  the  overflow  of  the  sewage  of  all  the  houses 
belonging  to  the  respondent,  as  also  of  those  belong- 
ing to  Mr.  Spear.  It  appeared  also  that  the  surface 
and  percolating  water  passing  into  the  cesspools, 
they  of  necessity  overflow,  and  such  overflow  if 
fouled  by  the  contents  of  the  cesspool,  and  whereso- 
ever that  overflow  may  merge,  it  must  unavoidably, 
and  does  in  fact,  cause  a  nuisance. 

As  to  the  relative  contribution  of  the  respondent's 
houses  and  the  houses  of  Mr.  Spear  to  the  quantity 
of  sewage  flowing  into  the  culvert  C,  which  by 
emerging  from  it  on  the  other  side  on  Mr.  Apple- 
yard's  premises  causes  the  nuisance,  no  accurate 
proofs  could  be  obtained.  All  of  the  respondent's 
drains  are  intercepted  by  cesspools,  so  that  he  con- 
tributes only  the  overflow  of  such  cesspools ;  bat 
the  twelve  bouses  of  Mr.  Spear's  are  also  drained 
into  the  same  oesBpool  B,  as  are  the  four  houses  of 


the  respondent,  and  the  nuisance  at  the  culvert  to 
which  all  is  conveyed  is  caused  partly  by  the  over- 
flow of  the  cespool  B  common  to  the  respondent 
and  to  Mr.  Spear,  and  partly  to  the  overflow  of  the 
cesspool  D  connected  with  the  hotel,  and  which  is 
used  exclusively  by  the  respondent. 

No  default  is  attributable  to  the  respondent's 
tenants  in  keeping  the  cesspools  and  drains  clear. 

The  drains  of  the  respondent  are  properly  con- 
structed, well  sealed,  and  produce  no  nuisance 
whatever  until  they  pour  out  their  contents  in  the 
land  of  the  adjoining  proprietor,  Mr.  Appleyard 
where  the  respondent  has  no  power  of  entry  to 
cleanse,  drain,  or  otherwise. 

The  conclusion  at  which  we  the  said  justices 
arrived  was,  that  no  nuisance  existed  upon  the  pre- 
mises of  the  respondent ;  that  a  nuisance  existed 
upon  the  premises  of  an  adjoining  owner,  Mr. 
Appleyard  (which  is  the  nuisance  complained  of), 
caused  by  sewage  flowing  from  a  drain  through  a 
culvert  whose  contents  flow  into  an  open  ditch  in 
the  premises  of  the  said  Mr.  Appleyard. 

That  the  sewage  flows  from  two  cesspools,  one  of 
which,  D,  belongs  to  and  is  used  solely  by  the  respon- 
dent, and  the  contents  of  the  other,  B,  are  supplied 
in  about  equal  proportions  by  the  four  houses  of 
the  respondent,  and  by  the  twelve  hous  es  of  Mr. 
Spear. 

That  the  respondent  cannot  in  any  way  control 
the  sewage  after  it  leaves  the  culvert,  and  that  up 
to  the  limit  of  his  power  over  it,  it  is  prevented  from 
becoming  a  nuisance. 

The  opinion  of  this  honourable  court  is  requested 
whether,  under  the  circumstances  stated,  an  order 
upon  the  respondent  to  abate  the  said  nuisanoe 
under  the  above  cited  section  of  the  statute  was 
properly  refused  by  us. 

By  sect.  84  it  is  enacted. 

In  case  of  any  danuuid  or  complaint  under  this  Act  to 
wbich  two  or  more  persons  beingr  owners  or  ooca^ers  of 
premises,  or  partly  the  one  or  partly  the  other,  may  be 
answerable  jouitly  or  in  common  or  aeveraUy,  it  shall  be 
sufficient  to  proceed  against  any  one  or  more  of  them  with- 
out prooeedmg  against  the  others  or  other  of  them ;  bat 
nothmg  herein  contained  shall  prevent  the  parties  so  pro- 
ceeded against  from  xecoveiing  contribution  in  anv  case  in 
which  they  would  now  be  entitled  to  contribution  hy  law. 

Channeli  appeared  on  behalf  of  the  appellants. — 
There  was  nothing  to  prevent  the  respondent  from 
being  convicted,  as  it  was  by  his  act,  together  with 
that  of  others,  that  the  nuisance  arose.  [Lush,  J. 
Suppose  instead  of  fourteen  houses  there  had  been 
1000,  all  contributing  to  the  nuisance;  could  you 
summon  any  one  of  the  occupiers  ?]  The  persons 
who  send  down  the  sewage  which  creates  the  nui- 
sance are  liable.  [Cookburn,  C.  J. — ^You  say  that, 
although  they  cannot  ascertain  the  relative  propor- 
tions of  the  sewage  sent  down  by  each  party,  yet,  as 
the  respondent  contributes  something,  it  is  sufficient 
to  justify  an  interference.]  The  24tb  section  shows 
that  where  there  are  several  contributing  to  a  nui- 
sance one  only  may  be  proceeded  against,  who  may 
in  turn  obtain  contribution  from  the  others.  [Cock- 
burn,  C.  J.->There  is  certainly  no  reason  why 
Appleyard  should  suffer.  Mbllos,  J. — He  in- 
de^  would  seem  to  be  the  only  innocent  party 
amongst  themj  Brown  v.  Bnssdl,  L.  Rep.  3  Q.  B. 
251 ;  18  L.  T.  Rep.  N.  S.  19,  is  quite  in  point. 

MeUith,  Q.  C.  (J.  C.  Maiheio  with  him)  for  the 
respondent.— The  Act  of  Parliament  has  not  pro- 
vided for  such  a  case  as  this.  There  is  no  power  to 
abate  a  part  of  a  nuisance;  the  whole  nuisance 
must  be  abated,  f  Cockbitrh,  C.  J.— The  34th  sec- 
tion would  seem  to  provide  for  that  by  giving  con- 
tribution.] That  section  does  not  apply  to  a  case  of 
this  sort,  for  its  language  is  limited  to  the  cases 
of  owners  or  occupiers  of  premises  whereon  the 
nuisance  exists.    The  Act  is  incomplete  in  not 


MAGISTRATES'  OAS£d. 


629 


Q.B.1 


BiBOH  V.  Thb  Vestry  of  St.  Mabylbbonb. 


[QB. 


proriding  for  the  case  where  a  nuisance  is  con- 
tributed to  by  several  independent  parties.  [Haybs, 
J. — May  not  an  order  be  made  that  the  respondent 
shall  stop  his  own  contribution  to  the  nuisance  ?] 
He  would  not  object  to  being  required  to  stop  any 
flow  from  his  own  premises,  but  he  does  object  to 
being  required  to  abate  a  nuisance  caused  by  other 
people. 

CooKBUBB,  C.  J. — If  the  magistrates  are  of 
opinion  that  the  nuisance  arises  from  the  act  of 
several,  they  may  make  an  order  upon  each.  Though 
the  Act  in  its  language  speaks  only  of  one  individual, 
vet  if  each  man's  contribution  to  the  nuisance  can 
be  ascertained,  an  order  may  be  made  upon  him. 
We  think,  therefore,  that  the  case  should  go  back 
to  the  magistrates,  with  directions  to  ascertain 
whether  the  discharge  from  Mr.  Bowles's  premises 
was  sufficient  to  create  a  nuisance ;  and,  if  so,  that 
they  should  make  an  order  upon  him  to  abate  it. 

Ccue  sent  hack,  with  airecttona  accordingly. 

Attorneys  for  the  respondents,  Harriaon,  Beai,  and 
JBcarrison, 

Attorneys  for  the  appellants,  C  and  J,  Allen. 


Friday,  May  28,  1869. 

BiBGH  V.  The  Ybbtby  of  thb  Parish  of  St. 

Marylbbonb. 

Mandamus — Notice  to  treat,  how  far  binding — Delivery 
of  partiadan  of  estate  and  interest— &7  Geo.  8, 
c.  xxix. 

By  Stat.  57  Geo,  8,  c.  xxix^  as.  80  and  82  (^taken  in  con- 
junction with  18  ^  19  Vict.,  c.  120,  a.  90)  the  Vestry 
of  St.  Marykbone  is  authorised  to  alter,  widen,  (fc., 
any  of  the  atreeta  or  other  pttbUc  placea  within  the 
parish  ;  and  **  ij  any  houses,  walls,  j*c.,  or  any  part 
thereof  shall  be  adjudged  "  by  the  vestry,  "  to  project 
into,  obstruct,  or  prevent  than  from  so  altering,  turn- 
in^^  widening,  ffc,  the  said  atreeta  or  public  placea 
within  the  aaid  parochial  or  other  diatrict,  and  that 
the  possession,  occupation,  and  purchase  of  such  houses, 
walls,  jr.,  will  be  necessary  for  that  purpose ;"  the 
vestry  ia  to  treat,  contract,  and  agree  with  the  owners, 
^,for  thetr  purchaae  ;  and  if  the  owners,  Sfv.,  refuse 
to  treat  or  agree,  or  do  not  agree,  the  vestry  is  em- 
powered, and  they  are  hereby  **  required,  to  issue"  their 
warrant  to  the  sherijf,  ^.,  for  the  purpose  of  having 
the  vabte  of  the  houses,  (fc,  assessed  by  a  jury. 

In  an  action  fkyr  a  mandamus  to  compel  the  vestry  to 
issue  their  warrant,  a  declaration  which  avers  that 
the  defendants  had  given  the  plaintiff  notice  to  treat 
for  the  purchaae  of  her  house  and  premises,  is  not  bad 
bectiuse  it  does  not  allege  that  her  house,  f'C,  had  been 
adjudged  to  project  into,  obstruct,  or  prevent  the  de- 
fendants Jrom  altering,  ^n.,  the  streets,  or  that  the 
possession,  occupation,  and  purchase  of  her  house,  j*c., 
was  necessary  for  the  purpose  oj  altering,  ^c,  the  streets. 

Quoere,  whether  a  public  body,  which  is  empowered  under 
certain  drcumatancea  to  purchaae  houaea  or  landa,  may 
not  reply  to  an  action  for  a  mandamua  that  the  notice 
to  treat  given  by  them  waa  given  under  a  miataken 
apprehenaion  aa  to  the  exiatence  of  thoae  drcumatancea 
which  were  necessary  to  give  them  power  to  purchase. 

The  fact  that  the  vestry  is  a  public  body  does  not  exempt 
them  from  the  obligation  imposed  by  a  notice  to  treat 
for  the  purchaae  of  houaea  or  landa  which  haa  been 
given  by  them. 

The  atatute  containina  no  provision  that  th  '  «-  wner  or 
occupier  should  give  particulara  of  her  eatate  and 
intereat,  pleaa  that  such  particulara  were  not  given 
within  twenty-one  days  from  the  aervice  of  the  notice, 


or  within  a  reasonable  time  after  aueh  aervice,  were 
held  bad  on  demurrer. 

Beg.  V.  The  Commissioners  of  Woods  and  Forests 
15  Q.  B.  761,  diatinguiahed. 

The  declaration  alleged  that  after  the  making  and 
passing  of  a  certain  Act  of  Parliament  made  and 
passed  in  the  fifty-seventh  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  and  entitled, 
"  An  Act  for  better  paving,  improving,  and  regu- 
lating the  streets  of  the  metropolis,  and  removing 
and  preventing  nuisances  and  obstructions  therein," 
and  after  the  making  and  passing  of  the  Metro- 
polis Local  Management  Act  (18  &  19  Vict.  c.  120), 
and  before  and  at  the  time  of  the  service  of  the 
notice  to  treat  hereinafter  mentioned,  the  plaintiff 
was  possessed  and  entitled  under  and  by  virtue  of 
an  indenture  of  lease,  bearing  date  the  16th  July, 
1852,  of  and  to  a  certain  dwelling-house,  messuage, 
and  premises,  with  the  appurtenances,  situate  and 
being  No.  i,  Hinde-street,  Manchester-square,  in 
the  parish  of  St.  Marylebone,  together  with  the 
coach  house  and  stables  in  the  rear  thereof,  situate 
and  being  No.  8,  Hinde  Mews,  in  the  said  parish  ; 
and  thereupon  the  defendants,  in  the  exercise  of  the 
powers  conferred  on  them  by  the  said  Act,  did,  on 
the  2nd  Sept.  1867,  give  to  the  plaintiff  notice  in 
writing  that  for  miJring  certain  alterations   and 
improvements  therein  mentioned,  and  by  the  said 
first-mentioned  Act  authorised,  the  defendants  re- 
quired to  purchase  and   take  the   said  dwelling 
house,  messuage,  and  premises,  with  the  appur- 
tenances, situate  and  being  No.  4,   Hinde-street, 
Manchester-square,    aforesaid,   together   with    the 
coach  house  and  stables  in  the  rear  thereof,  situate 
and  being  No.  8,  Hinde  Mews,  aforesaid,  belonging 
to  the  plaintiff  as  aforesaid  ;  and  that  they,  the  de- 
fendants, were  willing  to  treat,  contract,  and  agree 
with  the  plaintiff  for  the  purchase  of  the  same  ; 
and  as  to  the  sum  to  be  paid  as  compensation,  re- 
compense, and  satisfaction  to  be  made  to  the  plaintiff 
for  any  injury  or  damage  whatsoever  that  might 
affect  or  be  sustained  by  the  plaintiff  by  reason  of  the 
making  of  the  said  alterations  and  improvements;  and 
the  defendants  did,  by  the  said  notice,  demand  of 
the  plaintiff  that  she  should  deliver  to  the  defendants 
within  twenty-one  days  from  the  service  of  the  said 
notice,  the  particulars  of  her  estate  and  interest  in 
the  said  dwelling-house,  messuage,  and  premises, 
with  the  appurtenances  and  the  said  coach  house 
and  stables  in  the  rear  thereof,  and  appurtenances  so 
required  as  aforesaid,  and  the  claim  made  by  the 
plaintiff  in  respect  thereof.      And  the  defendants 
thereby  further  gave  notice  to  the  plaintiff  that  if 
she  should  refuse  to  treat  or  agree,  or  should  not 
agree  with  them  for  the  sale  or  conveyance  of  her 
respective  estate  and  interest  therein,  they  would 
In  pursuance  of  the  powers  and  authorities  in  them 
vested  in  that  behalf,  issue  their  warrant  or  precept 
directed  to  the  sheriff  of  the  county  of  Middlesex, 
authorising,  directing,  and  requiring  him  to  em- 
pannel,  summon,  and  return  a  competent  jury,  to 
be  drawn  according  to  law,  to  inquire  into  the 
value  of  such  dwelling-house,  messuage,  and  pre- 
mises,  with  the   appurtenances,  and  of  the  said 
coach  house,  stables,  and  appurtenances,  and  of  the 
proportionable  value  of  the  respective  estates  and 
interests  of  the  plaintiff,  and   of   all  and  every 
other  person  and    persons   seised    and    possessed 
thereof,  or  interested  therein,  or  in  any  part  or 
parts  thereof,  and  to  assess  and  award  the  sum  or 
sums  of  money  to  be  paid  to  the  plaintiff,  and  such 
person  or  persons,  party  or  parties  respectively,  for 
the  purchase  of  such  dwelling-house,  messuage,  and 
premises,  with  the   appurtenances,  and  the   said 
coachhouse,  stables,  and  appurtenances  for  such 
respective  estates  and  interests  therein,  and  also 
for  goodwill  and  improvements,  or  any  injury  or 


6^0 


MA0I8TBATES'  OASES. 


Q.B.] 


BiBCH  V.  The  Vbstrt  of  thb  Parish  of  St,  Mabtlebonb. 


[Q-B. 


damages  whatsoeTer  that  might  affect  the  plaintiff, 
or  any  such  person  or  persons,  party  or  parties. 
And  the  defendants  did  by  the  said  notice  expressly 
reserve  the  right  under  the  said  Act,  notwithstanding 
the  said  notice  to  treat  with  the  plaintiff,  or  any 
such  person  or  persons,  party  or  parties,  in 
case  the  plaintiff's  interest  in  the  said  dwell- 
ing-house, messuage,  and  premises,  with  the  ap- 
purtenances, and  ti^e  said  coach  house  and  stablea, 
and  appurtenances  should  not  be  greater  than  as 
tenant  at  will,  or  lessee  for  a  year,  or  from  year  to 
year,  in  and  by  the  said  Act  provided.  And  after- 
wards the  plaintiff  did  on  the  24th  March  1868 
give  the  defendants  notice  in  writing  that  she  held 
all  the  said  premises  for  a  term,  of  which  five  and 
a  half  years  were  unexpired  at  Christmas  then  last 
past,  at  150/1  per  annum,  under  a  certain  lease 
bearing  date  the  16th  July  1852,  and  granted  to  her 
by  one  Edward  Tyrell,  and  further,  that  she  claimed 
the  sum  of  1386/.  for  the  compulsory  purchase  of 
her  estate  and  interest  in  all  the  said  premises, 
with  the  appurtenances,  and  the  sum  of  2900/1  as 
compensation  for  fixtures,  goodwill,  and  improve- 
ments, and  also  for  injury  and  damage  affecting  her 
by  reason  of  the  defendants  taking  the  said  pre- 
mises, and  further,  that  unless  the  defendants 
should  agree  to  pay  to  the  plaintiff  the  sums  of 
money  therein  above  claimed,  as  hereinbefore  men- 
tioned, she  desired  to  have  the  amount  to  be  paid 
by  the  defendants  for  her  the  plaintiff*s  estate  and 
interest  in  the  said  premises,  and  the  appurtenances 
and  for  compensation  as  aforesaid  settled  forthwith 
by  a  jury  in  the  manner  prescribed  by  the  said  first- 
mentioned  Act.  And  afterwards  no  agreement  was 
come  to  by  and  between  the  plaintiff  and  the  defen- 
dants as  to  the  premises,  and  the  defendants  did 
not  pay  and  have  not  paid  to  the  plaintiff  the  said 
sums  so  claimed  by  her  as  aforesaid,  or  either  of 
them,  or  any  part  thereof,  and  idl  things  happened, 
and  all  conditions  were  performed,  and  all  times 
elapsed  and  passed  respectively  necessary  to  entitle 
the  plaintiff  to  maintain  this  action,  and  to  have 
the  defendants  issue  their  warrant  or  precept 
directed  to  the  sheriff  of  the  county  of  Middlesex, 
or  other  proper  officer  in  that  behalf,  authorising, 
directing,  and  requiring  him  to  empanel,  summon, 
and  return  a  competent  jury  to  be  drawn  ac- 
cording to  law,  to  inquire  into  the  value  of 
the  said  dwelling-house,  messuage,  and  premises, 
with  the  appurtenances,  and  the  said  coach 
houses,  stable,  and  appurtenances,  and  of  the 
proportionable  value  of  the  respective  estates  and 
interests  of  the  plaintiff,  and  of  all  and  every  other 
person  or  persons  seised  or  possessed  thereof  or 
interested  therein,  or  in  any  part  or  parts  thereof, 
and  to  assess  and  award  the  sum  or  sums  of  money 
to  be  paid  to  the  plaintiff,  and  such  person  or 
persons,  party  or  parties  respectively,  for  the 
purchase  of  such  dwelling-house,  messuage,  and 
premises,  and  the  said  coach  house,  stables,  and 
appurtenances,  for  such  respective  estates  and 
interests  therein,  and  also  for  goodwill  and  improve- 
ments, or  any  injury  or  damage  whatso<*v<;r  that 
might  affect  the  plaintiff,  or  any  such  pentm  or 
persons,  party  or  parties  as  aforesaid.  And  the 
plaintiff  was  and  is  personally  interested  in  the 
performance  by  the  defendants  of  their  duty  to  issue 
their  warrant  as  aforesaid,  for  the  purpose  afore- 
said, and  has  sustained  and  will  sustain  damage  by 
the  non-performance  by  the  defendants  of  their  said 
duty ;  and  performance  of  the  said  duty  has  been 
demanded  by  the  plaintiff  of  the  defendants,  yet 
the  defendants  wholly  neglected  and  refused,  and 
still  neglect  and  refuse,  to  perform  the  same,  and  to 
issue  their  said  warrant  or  precept  as  aforesaid,  for 
the  purpose  aforesaid,  whereby  the  plaintiff  wae) 
prevented  from  getting  the  amount  of  the  said 
pHrchase*money  and  compeosation  assessed,   and 


was  deprived  of  the  said  purchase-money  and  com- 
pensation, and  was  prevented  from  having  the  full 
use  and  enjoyment  of  her  said  several  premises. 

The  declaration  also  claimed  a  peremptory  writ 
of  mtxndamus  to  the  defendants  commanding  them  to 
issue  their  warrant  or  precept  as  aforesaid. 

Fleas  (I)  not  guilty ;  (2)  that  a  reasonable  time 
for  the  defendants  to  issue  their  said  warrant  or  pre- 
cept bad  not  elapsed  before  the  commencement  of 
this  suit;  (8)  that  the  plaintiff  did  not  deUver  to 
the  defendants  the  said  notice  as  alleged ;  (4)  that 
the  plaintiff  did  not  deliver  to  the  defendants  within 
twenty-one  days  from  the  service  of  the  said  notice^ 
the  particulars  of  her  estate  and  interest  in  the  said 
dwelling  house,  messuage,  and  premises,  and  the 
said  coach  houses  and  stables  in  the  rear  thereof, 
and  appurtenances  as  required  as  aforesaid,  or  in 
any  part  of  the  same,  and  the  claims  made  by  the 
plfuntiff  in  respect  thereof ;  (5)  that  the  plaintiff  did 
not  deliver  to  the  defendants  within  twenty-one 
days  from  the  said  service  of  the  said  notice,  or 
within  a  reasonable  time  afterwards,  the  particulars 
of  her  estate  and  interest  in  the  said  dwelling  house 
messuage  and  premises,  with  the  appurtenances  and 
the  said  coach  houses  and  stables  in  the  rear 
thereof,  and  appurtenances  as  required  as  aforesaid, 
or  in  any  part  of  the  same,  and  the  claims  made  by 
the  plaintiff  in  respect  thereof. 

The  plaintiff  joined  issue  on  the  1st,  2nd,  3rd,  and 
5th  pleas ;  and  demurred  to  the  4th  and  5tb  pleas. 

There  was  also  a  demurrer  to  the  declaration. 

Sect.  80  of  57  Qeo.  8,  c.  xxix.  (An  Act  for  better 
paving,  improving,  and  regulating  the  streets  of 
the  metropolis,  and  removing  and  preventing 
nuisances  and  obstructions  therein)  enacts 

That  for  the  improyemeotof  the  streetBand  public  pteoes 
m  the  parochial  or  other  diatriots  within  the  jnriidicuoii  of 
this  Act,  and  for  the  public  advantage,  it  ahaJl  and  may  be 
lawful  for  the  oonuniiaionera  or  truateea,  or  other  persons 
having  the  control  of  the  pavements  of  an^  parochial  or 
other  district,  from  time  to  time,  and  at  all  timea  hereafter 
to  alter,  widen,  torn,  or  extend  any  of  the  streets  or  other 
public  places  within  any  such  parochial  or  other  district 
(except  turnpike  roads),  siul  to  len^rthen  and  oontinae  or 
open  the  same  from  the  sides  or  ends  of  an^  streets  or 
public  places  within  any  parodiial  or  other  district,  into 
any  other  street  or  pubuc  place  within  audi  or  any  other 
parochial  or  other  district,  and  to  raise,  level,  lower,  drain, 
Dollast,  gravel,  or  pave  such  new  part  or  parta  of  any  such 
streets  or  public  places  so  alterad,  widened,  extended, 
opened,  or  lengthened  as  aforesaid ;  and  that  if  any  houses, 
walls,  buildings,  lands,  tenements,  and  hereditaments,  or 
any  part  tiliereof  shall  be  ac^udged  by  the  said  commisaionen 
or  trustees  or  other  persons  as  aforesaid  to  project  into, 
obstruct,  or  prevent  them  from  so  altering,  tuning,  widen- 
ing, extending,  lengthening,  continuing,  or  opening  the 
said  streets  or  public  places  within  the  said  parocmal  or 
other  district,  and  that  the  possession,  occupation,  and 
purchase  of  such  houses,  walls,  buildings,  lands,  teneaMaats. 
or  hereditaments  will  be  necessary  for  uiat  purpose,  it  shall 
and  may  be  lawful  to  and  for  the  said  oomimsaioners,  or 
trustees,  or  other  iwrsons  as  aforesaid,  and  ^ey  shall 
have  full  power  and  authority  to  treat,  contract,  and 
agree,  or  to  employ  any  person  or  persons  to  treat, 
contract,  and  agree  with  tne  several  owner  or  owners, 
occupier  or  occupiers,  of  all  such  houses,  walls,  bnQd> 
ings,  lands  and  hereditaments,  of  whatsoever  nature, 
tenure,  kind,  or  quality,  for  the  vnzposes  aforesaid, 
and  to  pay  for  the  same  such  sum  ana  sums  of  money  as 
shall  be  agreed  on  by  the  said  commissionerB,  or  trustees, 
or  other  persons  as  aforesaid,  and  the  owner  or  owners, 
occupier  or  oocupieni  thereof,  out  of  the  money  to  arise 
and  be  raised,  by  them,  either  by  virtae  of  any  local  Act 
or  Acts  of  Flurliament  relating  to  such  panxdiial  or 
other  district,  or  of  this  Act,  ana  to  pull  down,  use,  selL 
or  dispose  of  such  houses,  walls,  and  buildings,  and 
the  materials  thereof,  and  lay  the  sites  tkienat,  uid  also 
such  other  lands,  tenements,  or  hereditaments,  oreo  much 
thereof  as  they  the  said  commissioners  or  trustees  or  other 
persons  as  af orssaid  shall  think  proper,  into  the  said  streets 
or  other  public  places,  and  au  such  new  parts  of  muh 
streets  or  public  places,  &c. 

Sect.  82  enacts : 

That  if  any  body  or  bodies  politic,  corporate  or  coUeTiate, 
or  any  other  person  or  persons  seised  or  possessed  of  or  in- 
terested in  any  such  houMs,  buildings,  Umds,  tenements,  or 
hereditaments  as  aforesaid,  shall  refuse  to  treat  or  agree,  or 
shall  not  agree,  or  by  reason  of  absence  or  disability  cannot 
agree  with  the  said  oommissionfirs  or  tiiisfeees  or  ouiar 
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sons  having  the  oontrol  of  the  pavementa  of  va  atreete  or 
public  plac^es  in  any  parochial  or  other  district  ivithin  the 
jurisdiction  of  this  Act,  or  with  any  person  or  persons 
authorised  by  them,  for  the  sale  and  oonveyanoe  m  their 
respeotiTe  estates  and  interests  therein,  or  cannot  be  found 
or  Known,  or  shall  not  produce  and  evince  a  clear  title  to 
the  premises  they  are  in  possession  of,  or  to  the  interest 
they  claim  therein,  to  the  satisfkustion  of  the  said  commis- 
sioners or  trustees  or  other  persons  as  aforesaid,  or  of  the 
person  or  ]>erson8  so  authoriBed  by  them,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  commissioners  or 
trustees  or  other  persons  as  aforesaid,  and  they  are  hereby 
required  to  issue  a  warrant  or  warrants,  preoeirt;  or  precepts, 
directed  to  the  sheriiTor  aherilb  or  bailiff  or  other  proper 
officer  of  the  city,  borough,  or  county  wherein  the  premises 
shall  respectiyely  lie  or  be,  who  is  herein  authorised, 
directed,  and  required  acooidingly  to  impannd,  summon, 
and  return  a  competent  number  of  substantial  and  disin- 
terested persons  qualified  to  serve  on  juries,  not  less  than 
forty-eight,  nor  more  than  seventy-two ;  and,  out  of  such 
persons  so  to  be  Impannelled,  summoned,  and  returned, 
a  jury  of  twelTS  men  shall  be  drawn  by,  some  indiffe- 
rent person  to  be  by  the  said  oommissLoners  or  trustees 
or  otiier  persons  as  aforesaid  appointed,  in  such  manner 
as  juries  for  the  trial  of  issues  joined  in  His  Majesty's 
court  at  Westminster  are  ....  which  persons  so  to 
be  impaanelle^  sommomed,  and  raturaed  as  aforesaid, 
are  hereby  required  to  come  and  appear  before  Uie  justices 
of  the  peace  for  the  city,  borough,  or  county,  wherein  the 
premises  shall  He  and  be,  at  some  court  of  gr^neral  or 
q[uart«r  sessions  of  the  peace,  to  be  holden  in  and  for  the 
same  city,  borough,  or  county,  or  at  some  adjournment 
thereof,  as  in  such  warrant  or  warrants,  precept  or  precepts, 
ahall  be  directed  and  appointed,  and  to  attend  such  court  of 
Reme*  al  or  quarter  sessions  from  day  to  day  un^  discharged 
07  the  said  oo«irt ;  and  all  parties  conoemed  shall  and  may 
hare  their  lawful  challenges  against  any  of  the  said  jurymen, 
but  shall  not  be  at  liberty  to  challenge  the  array ;  and  the 
said  justices  are  hereby  authorised  and  empowered  by  pre- 
cept or  precepts  from  time  to  time,  as  occasion  shi^  reqiure, 
to  call  before  t^iem  all  and  every  person  and  persons 
whomsoever,  who  shall  be  thought  proper  and  necessary  to 
be  examined  as  a  witness  or  witnesses  on  his,  her,  or  their 
oath  or  oaths,  touching  or  concerning  the  premises ;  and 
the  said  justices,  if  they  think  fit,  shall  and  may,  on  the 
application  of  eitner  party,  likewise  authorise  the  said  jury 
to  view  the  aaid  place  or  places,  or  premises  in  q^uestion,  in 
such  manner  as  they  shall  direot;  and  the  said  justices 
shall  have  power  to  adjourn  such  court  from  day  to  day  as 
occasion  shall  require,  and  to  conomand  such  jury,  witnesses, 
and  parties,  to  attend  until  all  such  affairs  for  which  th^ 
were  summoned  shall  be  concluded ;  and  the  sidd  jury,  ui>on 
their  oaths  (which  oaths,  as  also  the  oaths  of  such  person 
or  persons  as  shaU  be  called  upon  to  give  evidence,  the  said 
justices  are  hereby  empowered  and  required  to  administer) 
shall  inquire  of  the  value  of  auch  houses,  buildings,  lands, 
tenements,  or  hereditaments,  and  of  the  proportionable 
value  of  the  respective  estates  and  interests  of  all  and  every 
person  and  j;»erBons  seised  or  possessed  thereof,  or  inter- 
ested therein,  or  of  or  in  any  part  or  parts  thereof,  and 
shall  assess  and  award  the  sum  or  sums  of  money  to  be 
paid  to  such  person  or  persons,  party  or  parties  respectively 
for  the  purchase  of  sush  houses,  buildiuKa*  lands,  tene- 
ments, or  hereditaments,  and  of  such  respective  estates 
and  interests  therein,  and  also  for  goodwill,  improvements, 
or  any  injury  or  daxnage  whatsoever  that  may  affect  any 
such  person  €xt  persons,  party  or  parties,  either  as  lease- 
holders or  tenants  at  will,  provided  that  mush  goodwill 
shall  be  estimated  by  what,  in  the  opinion  of  such  jury, 
the  same  would  have  been  wortii  in  case  the  improvements 
intended  by  this  Axst  had  not  been  in  contemplation ;  and 
the  said  justices  shall  and  may  give  judgment  for  such  sum, 
or  sums  of  mon^  so  to  be  assessed,  Ac. 

By  sect.  90  of  the  Metropolis  Local  Management 
Act  1855  (18  &  19  Vict.  c.  120),  the  powers  of  the 
commissioners  or  trustees  as  aforesaid  are  trans- 
ferred to  the  vestries.    It  provides  that 

All  the  duties,  powers,  and  authorities  for  or  in  relation 
to  the  paving,  li^htingf  watering,  cleansing,  or  improving  of 
any  parish  mentioned  m  schedule  A  to  this  Act  [the  parish 
of  St.  Marvlebone  being  one],  or  an^  port  of  such  parish, 
now  vested  in  any  commissioners  or  m  any  body  other  than 
the  vestry  of  such  parish,  or  in  any  officer  of  any  commis- 
sioners  or  other  oody,  and  all  o^er  duties,  powers,  and 
authorities  in  any  wise  relating  to  tiiie  regulation,  govern- 
ment, or  concerns  of  any  such  parish  or  part,  or  of  the 
inhabitants  thereof  (except  such  duties,  powers,  and  autho- 
rities as  relate  to  the  a&irs  of  the  church,  or  the  manage- 
ment or  relief  of  the  poor,  or  the  administration  of  any 
mon^  or  other  property  applicable  to  the  relief  of  the  poor, 
so  ftur  as  such  duties,  powers,  and  authorities  relate 
thereto),  now  vested  under  any  local  Act  of  Parliament,  in 
any  oommissioners,  or  in  any  body  other  than  the  vestry  of 
such  parish,  or  in  any  such  officer,  shall  cease  to  be  so 
vested,  and  shall,  save  as  herein  otherwise  provided,  be- 
come vested  in,  and  be  possessed  and  exercised  by,  the 
vestry  of  such  parish  undiar  this  Act. 

This  Act  incorporates  certain  provisions  of  the 


Lands  Ciaases  Consolidation  Act  1845  (8  &  9  Vict 

c.  18),  hut  bj  sect  152  it  is  provided 

That  the  provisions  of  the  said  Lands  Clauses  ConsoUda* 
tion  Act,  *'  with  respect  to  the  purchase  and  taking  of  lands 
otiierwise  than  by  agreement,"  shall  not  be  incorporated 
with  this  Act,  save  for  enabling  the  Metropolitan  Board  of 
Works  to  take  land,  or  any  right  or  easement  in  or  over 
land,  for  the  purpose  of  making  any  sewers  or  works  for 
preventizig  the  sewage  or  any  part  of  the  sewage  within  the 
metropolis  from  passing  into  the  Thames,  in  or  near  the 
metropolis,  or  otherwise,  for  the  purpose  of  the  sewerage 
or  drainage  of  the  metropolis. 

J,  HomR  Payne  (with  whom  was  R,  Lloyd,  Q.  C), 
in  support  of  the  demurrer  to  the  pleas  and  of  the 
declaration  demurred  to.  The  defendants,  being 
substituted  by  sect.  90  of  18  &  19  Vict.,  c.  120,  for 
the  former  commissioners  or  trustees,  have  a  duty 
imposed  on  them  to  issue  their  warrant  or  precept,  by 
the  words  contained  in  sect.  82  li  57  Geo.  8,  c.  zxix., 
"  and  they  are  hereby  required  to  issue  a  warrant 
or  warrants,  precept  or  precepts,"  &c.,  they  having 
given  the  plaintiff  notice  to  treat  for  the  purchase 
of  her  premises,  and  not  having  agreed  with  her  for 
the  compensation  to  be  paid  in  respect  of  them.  In 
R,  V.  The  Commistionera  Jor  Improving  Market'§tre$t, 
Manchester,  in  a  note  to  H.  v.  The  Hungerford 
Market  Company,  4  B.  &  Ad.  883,  the  enactment  in 
the  local  Act  of  Parliament  was  similar,  and  the 
commissioners  resisted  the  application  made  for  a 
mandanuu  to  issue  their  warrant,  on  the  ground 
that  their  funds  were  limited,  that  a  very  small 
portion  of  the  premises  was  in  fact  requisite  for  the 
purposes  of  l^eir  Act,  and  that  they  gave  the 
notices  merely  with  a  view  of  being  enabled  to  take 
any  favourable  opportunity  which  might  occur  for 
purchasing  (there  being  no  power  given  them  by 
their  Act  to  remove  any  party  without  sudi 
notice),  but  not  with  any  final  determination  to 
purchase  at  ail  events ;  yet  the  court  made 
absolute  the  rule  for  a  peremptory  mandamus. 
The  defendants  are  bound  by  the  notice  which 
they  have  given  to  the  plaintiff.  In  B,  v.  The 
Hungerford  Market  Company,  p.  382,  Parke,  B.  says : 
**The  company  are  not  bound  to  purchase  the  pro- 
perty mentioned  in  the  schedule,  but  the  question 
is,  at  what  period  they  shall  be  said  to  have  exer- 
cised their  option.  Now,  I  think  that  is  done  when 
they  have  given  notice,  and  that,  according  to 
reason  and  good  sense,  such  notice  ought  to  be  as 
binding  on  them  as  on  the  owner  or  occupier.  And 
this  construction,  which  I  should  be  disposed  to  put 
independently  of  express  words  in  the  statute,  is 
supported  by  the  language  of  sect.  6,  &c. ; "  and, 
speaking  of  the  case  of  R.  v.  The  Commiuioners  for 
Improving  Market-street,  Manchester,  he  says :  **  The 
language  of  the  statute  there  was  different,  and  I 
believe  there  were  no  compulsory  words ;  but  the 
court  thought,  from  the  general  provisions  of  the 
Act,  that  £e  commissioners  were  to  be  considered 
as  having  exercised  their  option  when  they  gave 
notice  of  taking  the  premises,  and  that  they  could 
not  withdraw  from  it."  In  some  cases  it  has  been 
held  that  a  notice  to  treat  under  the  Lands  Clauses 
Consolidation  Act  constitutes  the  relation  of  vendor 
and  purchaser  between  the  parties.  In  Fotherby  v. 
The  Metropoiitan  Railway  Company,  L.  Rep.  2  C.  P. 
188,  it  was  held  that  the  neglect  by  a  company  to 
issue  their  warrant  to  assess  the  value  of  land  which 
they  had  given  notice  that  they  would  require  for 
the  purposes  of  their  Act,  within  a  reasonable  time 
after  such  notice,  is  an  actionable  wrong,  and  that 
the  issue  of  such  warrant  might  be  enforced  by 
action  for  a  mandamus  under  the  Common  Law  Pro- 
cedure Act  1854.  This  doctrine  was  upheld  by  the 
Court  of  Exchequer  Chamber  (affirming  the  judg- 
ment of  the  Court  of  Common  Pleas)  in  the  case  of 
Morgan  v.  The  Metropolitan  Railway  Company,  L.  Rep. 
4  C.  P.  97.  Then,  as  to  the  objections  raised  by  the 
defendants*  fourth  and  fifth  pleas,  viz.,  that  the 
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plaintiff  did  not  deliyer  to  the  defendants  parti- 
culars of  her  estate  and  interest,  within  twenty- 
one  days  from  the  serrice  of  the  notice  on  her,  or 
within  a  reasonable  time  after  that  service,  there  is 
DO  duty  to  do  so  cast  on  the  plaintiff  by  the  Act  of 
59  Geo.  8,  c.  xziz.,  and  so  the  pleas  are  bad. 

Keane,  Q.  C.  in  support  of  the  pleas  and  of  the 
demurrer  to  the  declaration. — Two  things  are  by 
sect.  80  of  57  Geo.  8,  c.  xxix.,  necessary  to  give  the 
vestry  jurisdiction  to  take  the  plaintiff's  premises, 
first,  that  the  premises  should  be  adjudged  by  the 
defendants  to  project  into,  obstruct,  or  prevent  them 
from  altering,  turning,  widening,  &c.,  the  streets  or 
public  places  within  the  parish ;  and  secondly,  that 
the  possession,  occupation,  and  purchase  of  the  pre- 
mises will  be  necessary  for  the  purpose  of  altering, 
turning,  widening,  &c.,  the  said  streets  or  public 
places.  The  declaration  is  bad  for  not  averring  the 
existence  of  these  conditions  precedent  to  the  exer- 
cise of  the  defendant's  jurisdiction  to  take  the  pre- 
mises. [CocKBURM,  C.J. — Must  it  not  be  taken 
against  you  that  having  given  a  notice  to  treat  for  the 
purchase,  that  state  of  things  existed  which  entitled 
you  to  give  the  notice  ?]  If  after  the  vestry  have 
given  the  proper  notice  to  treat  for  the  purchase 
of  the  plaintiff's  premises  the  necessity  for  taking 
them  no  longer  exists,  the  vestry  are  not  bound  by 
their  notice.  The  vestry  are  a  public  body,  and 
obliged  to  perform  their  duties  strictly  according  to 
law,  and  they  cannot  purchase  where  a  necessity  to 
take  the  premises  no  longer  exists.  There  is 
nothing  about  giving  notice  in  writing  or  otherwise 
in  the  statute,  and  the  notice  does  not  constitute  a 
binding  contract.  [Blackburn,  J.— I  think  the 
declaration  makes  an  unnecessary  allegation  when  it 
alleges  that  the  defendants  gave  the  plaintiffs 
a  notice  in  writing.  The  material  allegation 
is  that  they  gave  her  such  a  notice  as  tied 
up  the  land.]  It  is  submitted  that  as  the  sta- 
tute contains  nothing  about  notice,  the  notice 
of  itself  cannot  be  binding  on  the  defendants. 
[Lush,  J. — When  are  they  bound,  if  not  by  their 
DOtioe  ?  There  are  no  words  in  the  statute  to  bind 
them  even  after  verdict.  Cockburk,  C.  J. — The 
notice  takes  away  from  the  owner  his  option,  and  by 
virtue  of  the  statute  amounts  to  an  agreement  on 
his  part  to  sell.  Then  there  must  be  reciprocity, 
and  those  who  gave  the  notice  must  be  bound  by  it.] 
Surely  if  the  vestry  find  that  the  notice  was  given  on 
a  mistaken  view  as  to  the  necessity  of  taking  the 
premises  they  ought  not  to  be  held  bound  to  take 
them  simply  because  the  notice  was  given.  [Bulok- 
BURN,  J. — I  by  no  means  say  that  by  a  proper  plea  you 
might  not  allege  the  fact  that  the  notice  was  given 
with  reference  to  something  which  was  not  necessary 
for  the  purposes  of  the  vestry  but  I  find  nothing  of 
that  sort  on  the  record  as  it  stands.]  In  Reg,  v.  The 
Commissioners  of  Woods,  Forests,  ffc,  15  Q.  B.  761,  it 
was  held  that  the  commissioners  in  giving  notices 
under  9  &  10  Vict.  c.  88,  s.  15,  that  they  intended  to 
take  lands  for  the  purpose  of  forming  Battersea 
Park,  were  acting  in  a  public  capacity,  and  that  the 
notices  given  by  them  did  not  constitute  a  quasi 
contract  enforceable  by  mandamus.  Patteson,  J. 
says,  in  delivering  the  judgment  of  the  court,  "  If 
this  was  the  case  of  a  railway  or  other  private  com- 
pany, no  doubt  the  return  would  be  insufficient,  be- 
cause, notice  having  been  given  that  the  lands  were 
required,  and  a  claim  sent  in  accordingly,  a  contract 
is  entered  into,  and  the  parties  stand  in  the  relation 
of  vendor  and  purchaser.  If  the  company  had  not 
the  means  of  paying  for  the  lands,  they  should  have 
abstained  from  giving  notice  to  the  owner.  But  a 
private  company  to  whom  an  Act  is  granted  for 
their  profit,  differs  materially  from  commissioners 
appointed  under  a  public  Act,  to  do  on  behalf  of 
the  executive  Government  certain  things  fur  the 


benefit  of  the  public ;  and  the  principle  that  imposes 
liabilities  upon  a  private  company,  as  arising  in  con- 
sideration of  the  statute  granted  to  them,  has  no 
application  in  the  case  of  such  public  commis- 
sioners. ...  In  the  case  of  commissioners 
for  the  public,  having  a  limited  power  of 
taking  land,  provided  the  required  quantity 
can  be  obtained  for  a  given  sum,  a  notice 
to  treat  for  the  purchase  should  be  construed 
to  be  that  which  it  is;  the  commissioners 
cannot  ascertain  whether  the  land  can  be  ob- 
tained for  a  price  unless  they  treat  for  the  pur- 
chase. There  is  a  duty  under  the  statute  to  open 
the  treaty;  but  it  would  defeat  the  intention  of 
the  Legislature  if  the  opening  of  a  treaty  was 
held  to  be  the  completion  of  the  contract. ...  It 
has  been  contended  that  the  prosecutor  suffers  a 
hardship  by  reason  of  the  notice,  inasmuch  as  his 
property  is  rendered  unsaleable  and  unimproveable 
thereby ;  but  these  results  arise  in  truth  from  the 
passing  of  the  statute,  and  not  from  the  giving  of 
the  notice.  The  statute  places  the  land  at  the 
option  of  the  commissioners;  the  title  is  at  once 
affected  thereby,  and  the  motive  for  improvement 
is  taken  away ;  no  material  addition  to  these  incon- 
veniences arises  from  the  commissioners  opening  a 
treaty  for  the  purchase  of  the  lands  so  placed  at 
their  option,  by  giving  the  notice."  The  reasons  on 
which  this  judgment  proceeded  apply  to  the  present 
case,  the  vestry  being  a  public  body,  not  acting  for 
their  own  benefit,  as  a  railway  or  other  private 
company  does.  [Cockburn,  C.J.  referred  to  the 
case  of  Coe  v.  Wise,  10  L.  T.  Rep.  N.  S.  666,  and 
on  appeal  7  B.  &  S.  881,  as  to  the  liability  of  public 
bodies.] 

No  argument  was  addressed  to  the  court  in  sup- 
port of  the  4th  and  5th  pleas. 

Cockburn,  C.  J.— Our  judgment  must  be  for  the 
plaintiff.  With  regard  to  the  pleas  demurred  to, 
viz.,  the  4th  and  5th,  I  have  no  hesitation  in  saying 
that  they  are  bad,  and  that  it  was  not  necessary  for 
the  plaintiff  to  give  the  notice  to  the  defendants, 
which  they  complain  has  not  been  given.  Then  we 
come  to  the  declaration,  which  is  objected  to,  first, 
on  the  ground  that  it  must  show  the  existence  of 
that  preliminary  state  of  facts  on  which  the  juris- 
diction of  the  restry  to  take  the  premises  arises ; 
and  secondly,  that  the  notice  to  treat  given  by  the 
defendants  to  the  plaintiff  is  not  binding  on  them,  so 
as  to  constitute  an  engagement  on  their  part  to  take 
the  land  entitling  the  plaintiff  to  insist  on  their 
issuing  their  warrant.  As  to  the  first  ground  of 
objection,  it  seems  to  me  quite  allowable  for  the 
plaintiff  to  allege  that  she  received  a  notice  from 
the  defendants,  which  they  were  entitled  to  give  only 
in  case  of  the  existence  of  a  certain  state  of  facts. 
It  has  been  contended  that  the  existence  of  that  state 
of  facts  must  also  be  alleged  in  the  declaration.  It 
appears  to  me  to  be  quite  sufficient  that  the  vestry 
are  alleged  to  have  done  an  act  which  presupposes 
the  existence  of  that  state  of  circumstances.  If 
the  defendants  allege  by  a  plea  the  fact  that  they 
had  made  a  mistake  as  to  the  existence  of  the  state 
of  circumstances  on  which  their  statutory  jurisdic- 
tion arises,  I  do  not  at  present  say  whether  that 
would  be  a  sufficient  answer  to  the  claim  of  persons 
against  whom  they  have  taken  steps  in  exercise  of 
their  statutory  power,  and  who  are  entitled  to 
assume  that  the  vestry  have  taken  care  to  see  that 
the  antecedent  facts  on  which  their  jurisdiction 
arises,  have  been  called  into  existence.  Next  comes 
the  question  whether  the  notice  which  they  have 
given  the  vestry  is  binding  on  the  restry.  I  think  it 
is.  The  case  of  Beg.  v.  The  Commissioners  of  Woods  and 
Forests,  17  L.  J.  341,  is  an  authority  directly  in 
point.    There  the  statute  under  which  the  oommis- 
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sioDen  were  acting  contained  provisionB  Bimilar  to 
those  in  the  present  Act,  and  the  commissioners 
having  given  notice  of  their  intention  to  take 
certain  lands,  it  was  held  that  a  mandcmuu  would  lie 
to  compel  the  commissioners  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  to  assess  compensa- 
tion. The  subsequent  case,  reported  in  15  Q.  B.  761, 
has  been  quoted  on  behalf  of  the  defendants  to  show 
that  even  if  a  mcmdcmuu  would  lie  against  such  a 
body  as  the  Commissioners  of  Woods  and  Forests, 
jet  since  they  are  a  public  body,  they  cannot  be 
held  bound  by  the  notice  which  they  have  given, 
and  consequently  it  is  contended  that  an  action  like 
the  present  wiU  not  lie.  I  think  the  answer  to  that 
contention  is  furnished  by  the  case  of  Coe  v.  Wise 
(ubi  stqt.\  and  by  the  fact  that  the  present  defen- 
dants are  not  in  the  position  of  servants  of  the 
Crown. 

Blackburn,  J. — ^I  am  quite  of  the  same  opinion. 
I  quite  agree  with  Mr.  Keane  that  where  a  person 
seeks  to  obtain  either  a  prerogative  writ  of  man' 
damus  from  this  court  to  compel  the  performance  of 
a  certain  duty,  or  a  mandamus  under  the  Common 
Law  rrocedure  Act,  it  is  necessary  for  him  to  show 
the  existence  of  such  a  state  of  facts  as  give  rise 
to  the  obligation,  either  statutory  or  common  law, 
which  he  seeks  to  enforce ;  and  the  question  upon 
the  declaration  here  is,  whether  the  existence  of 
such  a  state  of  things  is  sufficiently  shown.  We 
have  been  in  the  habit  for  many  years  of  holding 
that  where  notice  to  treat  for  the  purchase  of  lands 
is  given  under  the  Lands  Clauses  Consolidation  Act, 
there  follows  a  legal  obligation  on  the  party  giving 
the  notice  to  issue  their  warrant.  It  has  b^n  so 
long  the  practice  to  treat  that  as  law  that  I  thought 
at  first  that  the  question  as  to  granting  a  mandamus 
in  the  present  case  might  turn  on  the  construction 
of  some  provision  in  that  Act.  But  it  is  not  so  ; 
the  Act  under  which  the  notice  was  given,  and 
under  which  this  action  is  brought,  is  the  57  Geo.  8, 
c.  xxix.,  and  Mr.  Payne  has  satisfied  me  that  the 
principle  on  which  we  have  granted  mandamuses  is 
not  the  peculiar  enactments  of  the  Lands  Clauses 
Consolidation  Act,  but  this,  that  wherever  by  Act 
of  Parliament  a  body  is  entitled  to  take  lands  com- 
pulsorily,  there,  as  soon  as  they  have  made  up  their 
minds  to  do  so,  and  give  the  other  side  notice  of 
their  intention,  thereby  hampering  the  land,  and 
leaving  it  no  longer  free  in  the  hands  of  the  owner, 
they  are  bound  to  go  on.  The  parties  are  in  a 
position  analogous  to  that  of  a  vendor  and  pur- 
chaser, where  everything  is  settled  but  the  exact 
price  to  be  paid.  In  Reg,  v.  The  Hunger/ord  Market 
Company  (ubi.  sup.)^  Parke,  B.  notices  the  fact  that 
in  the  Act  of  Parliament  with  which  they  were  there 
dealing  there  was  a  provision  that  if  within  twenty- 
one  days  after  notice,  terms  of  sale  should  not 
be  agreed  upon,  the  company  should  cause  the  same 
to  be  assessed  by  a  jury ;  but  he  notices  this  for 
the  purpose  of  stating  that  his  judgment  does  not 
proceed  on  that  consideration,  but  on  the  principle 
that  the  notice  ought  to  be  as  binding  on  the  com- 
pany as  on  the  owner  or  occupier.  VHien  once  it  is 
shown  clearly  as  a  fact  that  the  owner  has  got 
notice  to  treat  binding  him,  there  arises,  I  take  it, 
by  operation  of  law,  a  duty  on  the  party  giving 
notice  to  go  on  and  determine  the  amount  to  be 
paid  by  way  of  compensation.  In  the  case  of  Reg. 
V.  The  Commissioners  for  Improving  Market-street^ 
Manchester^  the  argument  was  urged  which  Mr. 
Keane  has  used  to-day,  that  if  the  commissioners, 
after  giving  the  notice,  were  of  opinion  that  it  was 
not  convenient  to  proceed  further,  they  ought  not 
to  be  held  bound  by  the  notice ;  but  it  was  held 
that  they  could  not  put  the  other  party  in  such  a 
position  of  disadvantage ;  that,  having  once  given 
it,  Uiey  could  not  go  back  because  they  found  it 


convenient  to  do  so.  Mr.  Keane  then  urged  that 
the  defendants  were  a  public  body,  and  as  such,  on 
the  authority  of  Reg,  v.  T^e  Commissioners  of  Woods 
and  Forests  (ubi  sup.\  were  not  bound  by  their 
notice,  and  that  no  mandamus  would  lie  against 
them.  But  it  is  obvious  that  the  case  of  the  Mary- 
lebone  vestry  is  quite  different  from  that  of  the 
Commissioners  of  Woods  and  Forests.  The  vestry 
does  not  represent  Her  Majesty  in  any  point  of 
view.  It  is  rather  analogous  to  the  Middle  Level 
Drainage  Commissioners,  in  the  case  of  Coe  v. 
Wise,  As  to  the  last  question,  viz.,  whether  the 
pleas  demurred  to  are  good,  I  can  see  nothing  in 
the  statute  which  makes  it  the  duty  of  the  plaintiff 
to  give  particulars  of  her  estate  and  interest  to  the 
defendants,  and  therefore  I  am  of  opinion  that  the 
pleas  are  bad. 

Mellor  and  Lubh,  JJ.  concurred. 

Judgment  for  thepUiintiJf. 
Attorneys  for  plaintiff,  Birch  and  Gorton, 
Attorney  for  defendant,  RandalL 


Wedneedcy,  June  2, 1869. 

The   Ciroular  Deltvert   Compaht    (Limitbd) 
(apps.)  V,  William  Clare  (resp.) 

Post-office — Letters — Sending  not  through  the  post—' 

Exemptwn, 

By  the  7  WilL  i  f-  I  Vict,  c  88,  Ms  Postmaster- 
Genera)  has  the  eaxlusioe  priuilege  ofoonvejfing  letters 
from  place  topJace^  with  this  exception  (inter  a/ta), 
*'  Letters  sent  by  a  messenger  on  purpose  concerning 
the  private  affairs  of  the  sender  or  receiver  thereof. 
The  appeUants  were  a  company  formed  in  London, 
called  *'  The  Circular  Delivery  Company  (Limited)," 
the  purpose  being  "  to  deliver  for  or  on  behalf  of  its 
shnreholders  and  members  circulars,  newspapers,  ffc" 
One  Jules  Clavette,  who  was  a  shareholder,  delivered  a 
business  circular  to  the  offices  of  the  company,  in  an 
envelope,  to  be  delivered  according  to  its  address, 
Messrs,  Newell  and  Son,  5,  JCccleston-street,  N.  W," 
The  company  caused  it  to  be  ddirered  accordingbf  at 
its  address : 

Held,  thai  this  was  a  violation  of  the  Act,  and  was  not 
within  the  exemption. 

This  was  a  case  stated  by  Sir  Thomas  Henry, 
chief  magistrate  of  the  metropolitan  police  courts, 
under  the  20  &  21  Vict.  c.  48,  upon  a  conviction  of 
the  appellants,  as  follows : 

The  appellants,  the  Circular  Delivery  Company 
(Limited),  were  summoned  upon  the  information 
and  complaint  of  the  respondent,  Willes  Clare,  an 
officer  of  the  post-office,  which  charged  that  the 
appellants  on  the  8th  May  1868,  in  Uie  parish  of 
St.  George,  Hanover-square,  in  the  county  of  Mid- 
dlesex, and  within  the  said  district,  did  convey, 
otherwise  than  by  post,  a  certain  letter  not  exempt 
from  the  exclusive  privilege  of  Her  Majesty*s 
Postmaster-General,  to  wit,  a  letter  directed  and 
addressed  as  follows,  that  is  to  say,  ^*  Messrs. 
Nevell  and  Son,  5,  Ecdeston-street,  N.W.,'*  con- 
trary to  the  form  of  the  statute  in  such  case  made 
and  provided.  The  statutes  under  which  the 
proceedings  were  taken  are  1  Vict,  c  83  and  1  Vict, 
c  86.  By  the  2nd  section  of  sUt.  7  Will.  4  &  1  Vict, 
c.  38  intituled  "An  Act  for  the  Management  of  the 
Post-office,"  it  is  enacted— 

That  Her  Mi^esty's  present  Foetnuwter-Oeneral  and  the 
person  or  persons  to  be  from  time  to  time  hereafter 
appointed  by  the  Queen's  Majesty  by  letters  patent  under 
tbe  great  seal  of  Oreat  Britain  shall  be  master  of  the  post 
ofBoe  by  the  s^le  of  Her  Majesty's  Postmaster-General, 
and  wheresoever  within  the  united  Kingdom  and  other 
Her  Majesty's  dominions  post  or  post  communications  are 
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now  or  may  be  hereafter  established  by  the  Poetmaster- 
Qeneral,  by  himaelf  or  l^  his  deputies,  and  their  respective 
sernmts  and  afpents,  shall  have  the  exclusive  privilege  of 
conveying  from  one  place  to  anotiier  all  letters  except  in  the 
following  cases,  ana  shall  also  have  the  exclusive  pn vilefir^  of 
performing  all  the  incidental  services  of  receiving,  collecting, 
sending,  cuspatGhing,  and  delivering  all  letters  except  m 
the  followiog  cases  (that  is  to  say),  letters  sent  by  a  private 
friend  in  his  way,  journey,  or  travel,  so  as  such  letters  be 
delivered  bv  such  friend  to  the  purty  to  whom  they  shall  be 
directed;  letters  sent  by  a  messenger  on  purpose,  con- 
cerning the  private  affiiirs  of  the  sender  or  receiver  thereof ; 
oommissions  or  returns  thereof,  and  affidavits  and  writs, 
process  or  proceedings  or  returns  thereof  issuing  out  of  a 
court  of  justice ;  lettiars  sent  out  of  the  United  Eingbom 
by  a  private  vessel  (not  being  a  packet-boat) ;  letters  of 
merchants,  owners  of  vessels  of  merchandise  or  the  cargo 
or  loading  therein  sent  by  such  vessels  of  merchandise, 
or  by  any  person  employed  by  such  owners  for  the  car- 
riage of  such  letters,  aooording  to  their  respective  direc- 
tions, sad  delivered  to  the  respective  persons  to  whom 
they  shall  be  directed  without  paying  or  receiving  hire 
or  reward,  advantage,  or  profit  for  the  same  in  any  wise ; 
letters  concerning  goods  or  merchandise  sent  by  common 
known  carriers  to  be  delivered  with  the  goods  which 
such  letters  concern,  without  hire  or  reward  or  other 
profit  or  advantage  for  receiving  or  delivering  such  letters, 
but  nothing  herem  contained  shall  authorise  any  person  to 
make  a  cousotion  of  such  exoepied  letters  for  the  purpose 
of  sending  them  in  the  manner  hereby  authorisea.  And 
the  following  persons  are  exjiressly  forbidden  to  carry  a 
letter,  or  to  receive  or  collect  or  deliver  a  letter,  although 
they  shall  not  receive  hire  or  reward  for  the  same  (that  is 
to  say) — common  known  carriers,  their  servants  or  agents 
(except  a  letter  concerning  goods  in  their  carts  or  waggons, 
or  on  their  nack-horses),  and  owners,  drivers,  and  guards 
of  stage  coaches ;  owners,  masttrs.  oroommandere  ox  ships, 
vessels,  steamboats,  or  boats  called  or  being  passage  or 
packet  boats  saOing  or  passing  coastwise  between  ports  or 
places  within  Great  Britain  or  Ireland,  or  between,  to,  or 
from  a  i>ort  or  ports  within  Her  ICajesty's  domimous  or 
territories  out  of  the  United  Kii^rdom,  or  their  servants  or 
agents,  except  in  respect  of  letters  of  merchaota,  owners  of 
ships,  or  goods  on  board ;  passengers  or  other  i)ersons  on 
IxMurd  any  such  ship,  vessel,  steamboat,  passage  or  packet 
boat:  the  owners  of  or  sailors,  watennen,  or  others  on 
board  a  ship,  vessel,  steamboat,  or  other  boat  or  barge 
passing  or  repassing  on  a  river  or  navigable  canal  within 
Uie  United  Kingdom  or  other  Her  Majes^s  dominions. 

By  the  2Dd  section  of  statute  1  Vict.  c.  36,  in- 
tituled "An  Act  for  consolidating  the  laws  relative 
to  offences  against  the  Post-oflice  of  the  United 
Kingdom,  and  for  regulating  the  judicial  adminis- 
tration of  the  Post-office  laws,  and  for  explaining 
certain  terms  and  expressions  employed  in  those 
Laws,  the  preventing  any  breach  of  the  privilege 
conferred  by  the  Post-office  Acts  on  the  Post 
master-General  for  the  benefit  of  the  public  revenue," 
it  is  enacted : 

That  every  person  who  shall  convey  otherwise  than  by 
the  post  a  letter  not  exempted  from  the  exclusive  privilege 
of  the  Postmaster-General  shsll  for  every  letter  forfeit  51., 
and  every  person  who  shall  be  in  the  practice  of  so  convey- 
ing letters  not  so  exempted  shall  for  every  such  week  during 
which  the  practice  shall  be  continued  forfeit  lOOL,  and 
every  person  who  shiJl  perform  otherwise  than  by  post  any 
services  incidental  to  conveying  letters  from  place  to  place, 
whether  by  receiving,  or  by  taking  up,  or  by  collecting,  or 
by  ordering,  or  by  despatching,  or  by  carrvin^  or  bv  dehver- 
ing  any  letter  not  exempted  from  the  exdusive  privilege  of 
the  Postmaster-General  shall  forfeit  for  every  letter  51..  and 
every  person  who  shall  be  in  the  practice  of  so  performing 
any  such  incidental  services  shall  for  every  such  week  during 
which  the  practice  shall  be  continued,  forfeit  l(X)l.,  and 
every  |)er8on  who  sheJl  sends  letter  not  exempted  from  the 
exclusive  privilege  of  the  Postmaster-General  otherwise 
than  by  the  post,  or  shall  cause  a  letter  not  so  exempted 
to  be  sent  or  conveyed  otherwise  ihaax  by  poet,  or 
shall  either  tender  or  deliver  a  letter  not  so  exempt  in  order 
to  be  sent  otherwise  than  by  poet,  shall  forfeit  for  every 
letter  51. ;  and  every  person  who  shall  be  in  the  practice  ot 
committing  any  of  the  acts  last  mentioned  shaJI  for  every 
week  during  wmch'the  practice  shall  be  continued  forfeit  IQOl.i 
and  every  person  who  shall  make  a  collection  of  exempted 
letters  for  the  purpose  of  conveying  or  sending  l^em  otner- 
wise  than  by  post,  or  by  the  post,  shall  forfeit  for  every 
letter  51. ;  and  every  person  who  shall  be  in  the  i^actice  of 
making  a  collection  of  exempted  letters  for  either  of  these 
purposes  shall  forfeit  for  every  week  dnrinff  which  the 
practice  shall  be  continued  10(H.  And  it  is  declared  that 
the  term  post  shall  herein  include  all  post  communications 
by  land  or  by  water  (except  by  outward  bound  vessels  not 
being  employed  by  or  under  the  Poet-office  or  the  Admiralty 
to  carry  post  letters),  and  the  above  penalties  shall  be  in- 
curred whether  the  letter  be  sent  singly  or  with  anything 
else,  or  such  incidental  service  shall  be  performed  in  respect 
to  a  letter  either  sent  or  to  be  sent  singly  or  together 


with  some  other  letter  or  thine.  And  in  any  prosecution 
by  action  or  otherwise  for  tne  recovery  of  sny  such 
penalty  the  onus  shall  lie  upon  the  person  prosecuted  to 
prove  that  the  act  in  respect  of  which  the  paniBity  is  alleged 
to  have  been  incurred  was  done  tn  conformity  to  the  Post- 
office  laws. 

By  sect.  47  of  this  Act  it  is  enacted  that  "  town 
letters  shall  include  packet,"  and  thaf  person  shall 
inculde  bodies  politic  or  corporate." 

Upon  the  hearing  of  the  said  summonses  the 
following  facts  were  found: 

The  appellants  are  incorporated  under  the  Com- 
panies Act  1862,  c.  89,  and  under  the  pro- 
visions of  the  said  Act  were  duly  registered  on  the 
22nd  Feb.  1868  as  the  Circular  Delivery  Company 
(Limited). 

The  memorandum  and  articles  of  association  of 
the  said  company  are  attached  to  and  form  part  of 
this  case.  By  the  3rd  clause  of  the  said  memo- 
randum of  association  it  is  declared  that  ''the 
objects  for  which  the  company  is  established  are  to 
deliver  for  and  on  behalf  of  its  shareholders  and 
members  circulars,  newspapers,  periodicals,  cata- 
logues, reports,  pamphlets,  printed  and  other  matter 
in  London  and  elsewhere,  and  to  fold,  address,  and 
contract  for  printing  or  lithographing  such  matters, 
and  to  carry  on  the  business  of  printers,  and  to 
contract  for  advertisements  of  every  kind,  also  the 
carriage  of  small  parcels  of  every  kind,  and  doing 
all  such  other  things  as  are  incidental  or  conducive 
to  the  attainment  of  the  above  objects,  or  any  or 
either  of  them.'*  The  appellants  have  an  office  at 
817,  High  Holbom,  from  which  circulars  are  de- 
spatched. M.  Jules  Clavelie  carries  on  the  business 
of  a  wine  grower  and  merchant  at  63a,  Great  Tower- 
street,  London,  and  at  Bordeaux,  France,  and  is  a 
shareholder  of  the  Circular  Delivery  Company, 
holding  a  XL  share.  In  April  1868  he  sent  a  number 
of  documents  relating  to  his  said  business  inclosed 
in  envelopes  to  the  office  of  the  appellants.  The  en- 
velopes had  been  previously  directed  by  M.  Jules 
Clavelie  to  various  persons  residing  in  different 
parts  of  X<ondon,  and  were  fastened  with  gum  in  the 
ordinary  way.  On  the  envelopes  were  stamped 
Circular  Delivery  Company  Limited,  317,  High 
Holborn.  These  envelopes  containing  the  docu- 
ments of  M.  Jules  Clavelie  were  sorted  at  the  office 
of  the  appellants  by  their  servants,  and  were  then 
delivered  to  one  Newnham,  a  servant  of  the  appel- 
lants, for  distribution.  Newnham  on  the  8th  May 
1868  delivered  amongst  others  the  documents  re- 
ferred to  in  the  summons  to  the  person  and  at  the 
address  written  thereon,  viz.,  to  Messrs.  NeveU  and 
Son,  5,  Eccleston-street,  N.W.  The  respondent, 
who  is  an  inspector  of  letter  carriers  in  the  service 
of  the  Postmaster  General,  after  the  envelope  had 
been  opened  by  the  person  to  whom  it  was  addressed, 
took  possession  of  it  and  its  contents. 

The  following  is  a  copy  of  the  document,  which 

is  printed : 

03a,  Great  Tower-street,  London,  E.G. 

Jules  Clavelie,  Bordeaux.  Bordeaux,  1868. 

Qentlemen, — I  have  no  great  change  to  report  in  the 
state  of  our  claret  market  during  the  last  month,  except 
that  a  little  more  activity  has  prevailed. 

The  circular  proceeded  to  set  out  a  variety  of 
matters  connected  wiith  the  growth  and  price  of 
wine. 

The  case  proceeded  as  follows:  The  appellanta 
charged  M.  Jules  Clavelie  a  farthing  a-pieoe  for  the 
delivery  of  the  documents.  The  documents,  viz.,  the 
envelope  and  its  enclosure  did  not  bear  any  postage 
stamp,  and  had  not  at  any  time  passed  ihroagb 
the  post.  It  was  contended  by  the  appellants  that 
the  documents,  viz.,  the  envelope  and  its  enclosure 
before-mentioned,  did  not  constitute  a  letter  within 
the  meaning  of  such  Acts;  that  as  Mr.  Jules  Cla- 
velie was  a  shareholder  of  the  company,  aaeh  docu- 
ments were  within  the  exceptions  ooDtained  ia 
1  Vict.  c.  83,  s.  2. 
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I  connoted  the  appellants  in  the  penalty  of  5L, 
being  of  opinion  that  the  documents,  namely,  the 
envelope  and  its  enclosures  delivered  by  the  appel- 
lants to  Messrs.  Nevell  and  Sons,  as  above  stated, 
constituted  and  were  a  letter  within  the  meaning  of 
1  Vict  c.  86,  s.  2,  and  being  also  of  opinion  that 
as  Newnham  was  not  the  servant  of  M.  Jules  Cia- 
velle  but  of  the  company,  such  letter  was  not 
within  the  exceptions  contained  in  1  Yict  c.  33,  s.  2. 
I  was  further  of  opinion  that  the  fact  that  M.  Jules 
Clavelle  was  a  shareholder  of  the  company  did  not 
bring  the  case  within  any  of  tiie  exceptions.  The 
only  questions  for  the  opinion  of  the  court  are, 
whether  I  was  justified  in  finding  that  the  docu- 
ments were  a  letter  within  the  meaning  of  the  Post- 
office  Acts  (1  Vict.  c.  38,  and  I  Vict.  c.  36)  ; 
whether  such  letter  was  within  the  exceptions  of 
1  Vict.  c.  33,  s.  2,  by  reason  of  M.  Jules  Clavelle 
being  a  shareholder  in  the  company  ;  whether,  in 
point  of  law,  Newnham  can  be  considered  as  the 
servant  of  M.  Jules  Clavelle  for  the  purpose  of 
delivering  such  letter  so  as  to  bring  the  case  within 
the  said  exceptions. 

If  the  court  shall  be  of  opinion  that  my  convic- 
tion IS  right  in  point  of  law,  then  judgment  is  to  be 
entered  for  the  respondent  with  costs. 

If  the  contrary,  then  judgment  is  to  be  entered 
for  the  appellants,  with  costs. 

The  original  envelope  and  document  will  be  pro- 
duced for  the  inspection  of  the  court,  if  deemed 
necessary.  Thomas  Hsnbt, 

Chief  Magistrate,  Bow-street  Police  Court. 

Anderson  appeared  for  the  appellants.  —  The 
question  is  whether  this  circular  was  a  document 
which,  under  the  circumstances,  comes  within  the 
exception  of  the  7  Will.  4  &  1  Vict.  c.  33,  as 
being  a  letter  **sent  by  a  messenger  on  purpose 
concerning  the  private  affairs  of  the  sender  or 
receiver  thereof,'^  and  I  contend,  first,  that  it  is  a 
letter  concerning  the  private  affairs  of  the  sender. 
[CocKBUSN,  C.  J. — It  was  the  company  who  sent 
the  letter,  and  it  was  not  upon  their  private  afifairs.] 
Ko,  it  was  "  Jules  Clavelle,"  who  sent  it.  He  was 
the  sender  to  *'  Nevell  and  Son."  He  directed  it, 
took  it  to  the  company,  and  they  delivered  it  for 
him.  Then  does  the  document  relate  to  Clavelle's 
private  a£fairs  ?  [Cogkbbuh,  C.  J. — ^Yes,  if  he  is 
the  sender  within  the  meaning  of  the  exemption.] 
Instead  of  sending  a  special  messenger  with  the 
letter,  he  sent  it  to  the  company  for  them  to  deliver. 
[CooKBUBM,  C.  J. — He  has  a  right  to  send  a  letter 
by  a  messenger,  but  that  is  not  the  case  here.]  It  is 
the  same,  except  that  instead  of  giving  it  to  a  single 
person,  he  gives  it  to  the  company  to  deliver. 
[CoGKBUBN,  C.  J. — He  employs  a  company  to  send 
by  a  messenger — a  company  who  employ  messengers 
are  not  themselves  messengers.]  Suppose  one  of  a 
firm  is  at  a  distance,  and  he  sends  a  letter  to  his 
partners  to  be  delivered  by  a  messenger,  that  is 
really  the  present  case.  [Cookbubn,  C.  J. —Not  so. 
Clavelle  has  no  connection  with  the  company,  except 
for  the  purpose  of  their  delivering  his  letters.  As 
long  as  a  tradesman  sends  a  letter  by  his  own 
messenger  he  is  doing  right ;  but  forming  a  company 
to  deliver  letters  is  a  very  different  thing.  They  are 
not  sending  letters  upon  the  private  affairs  of  the 
company ;  the  circulars  do  not  relate  to  their  private 
affairs.]  That  is  supposing  that  the  senders  of  the 
letters  are  the  company,  but  my  contention  is  that 
the  sender  is  Jules  Clavelle,  and  that  the  company 
are  merely  his  agents.  [Lush,  J. — I  was  certainly 
surprised  to  find  such  a  company  registered.  I  con- 
sidered they  were  formed  for  an  unlawful  purpose. 
Cockbubk,  C.  J.  —  They  are  sending  letters  for 
profit.  They  are  not  messengers  themselves,  they 
are  the  employers  of  messengers.]  Secondly,  if  this 
is  not  to  be  considered  as  a  letter  concerning  the 


private  affairs  of  the  sender — may  it  not  be  con* 
sidered  to  be  within  the  exemption  as  being  "  con- 
cerning the  private  affairs  of  the  receiver  thereof  ?  " 
[Lush,  J.  —  What  is  there  which  concerns  the 
business  of  the  receiver?  The  company  send 
letters  indiscriminately  to  all  persons  to  whom  they 
are  required  to  send.] 

By  the  Coubt. — The  case  is  really  too  clear  for 
argument. 

Conviction  affirmed. 

Attorney  for  the  appellant,  Merriman  aod  Co. 

Attorneys  for  the  respondent,  The  Solicitor  to  the 
Poet-office, 

GOXTBT    OF    COMMON    PLEAS. 

Beported  bj  W.  Gba&aji  and  M.  W.  MoKbllab,  Eaqn.. 

BaniBter»«t-Lftw. 


Tuesday,  Dec  1,  1868. 
Cbamb  (app.)  V,  PowBLL,  (resp.) 

Masters  and  Servants  Act  IBS!  (30  ^  31  Vict.  c.  141), 
8.  9 — Contract  in  writing — Form  o/ in  formation. 

An  information  under  the  Master  and  Servants*  Act 

1867  (30  j-  31  Vict,  c,  14),  s.  9,  tthich  claims  that 

the  contract  shall  be  fulfilled,  and  is  notjramed  in  the 

alternative  requiring  the  defendant  to  pay  damages  or 

fulfU  the  contract,  ts  not  for  that  reason  ocuL 

The  respondent  being  in  UHxnt  of  labourers,  apoUed  to  a 
society  called  the  f  ree  Labour  Registration  Society, 
and  at  the  request  of  the  secretary,  filled  up  and 
signed  a  form  headed  '*  Form  to  be  filled  up  oy  em- 
ployers  requiring  hands  from  the  Free  Labour  Regis- 
tration Society,^  stating  the  terms  and  probable  dura- 
tion of  the  employment.  This  was  read  over  to  the 
appe/lant,  who  signed  a  document  stating  that  he  had 
accepted  employment  at  S.  {the  respondent* s  address), 
and  that  he  would  not  quit  the  employment  without 
just  and  reasonable  cause : 

Held,  that  this  document  sufficiently  referred  to  the 
document  signed  by  the  respondent,  and  that  the  two 
constituted  a  contract  in  writing. 

This  was  a  case  stated  by  justices  under  the 
20&21  Vict.  c.  43:— 

The  appellant,  a  journeyman  stonemason,  ap- 
peared by  his  attorney  on  the  30th  May  1868, 
before  the  magistrates  of  the  borough  of  Sheffield, 
in  answer  to  a  summons  issued  on  the  information 
and  complaint  of  the  respondent^  a  master  builder 
at  Sheffield.  The  summons  charged  the  appellant 
with  the  following  offence :  "  That  he,  Owen  Crane, 
being  the  servant  of  James  Powell,  of  Brook  Hill, 
in  the  said  borough,  builder,  in  his  trade  or  business 
of  a  stonemsson,  under  a  certain  contract  of  service 
for  a  period  now  unexpired,  did  unlawfully  neglect 
and  refuse  to  enter  into  and  commence  his  said 
service,  according  to  the  same  contract."  And 
the  respondent  declared  by  bis  information  that  he 
claimed  that  the  contract  should  be  fulfilled  by  the 
appellant.  On  the  hearing  before  the  justices,  it 
appeared  in  evidence  that  the  respondent,  in  the 
month  of  April  last,  was  the  contractor  for  building 
a  house  at  Endcliffe,  in  Sheffield,  and  that  in  the 
early  part  of  that  month  there  was  a  strike  amongst 
the  masons  in  his  employ  on  such  building,  and  he 
put  himself  in  communication  with  Col.  Maude, 
the  secretary  to  the  Free  Labour  Registration 
Society  in  London,  to  obtain  more  men.  The 
following  letters  and  application  passed  between  the 
respondent  and  Col.  Maude : 

April  16th,  1868.    Brook  HiU,  Sheffield. 
Colonel  MaudCp— Dear  Sir,— Have  you  anr  masong  that 
yon  can  recommend  to  me  that  are  in  want  of  employment  ? 


I  oonld  provide  work  for  ten  or  twelve  good  masons  that 
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can  work  YorlcBhire  stone,  for  twelve  months.  If  you  can 
I  shall  take  it  as  a  grate  favour,  if  they  are  good  stedy  men. 
The  men  that  I  had  struck  this  morning,  beoa.uBe  I  let  some 
Wall  stones  to  be  worked  by  the  peace.  This  I  cannot  sub- 
mit to,  as  I  should  wish  for  every  man  to  be  at  liberty  to  work 
as  he  thinks  fit  to  sme  with  his  employer.  The  wage  that  I 
should  pay  to  a  good  man  would  be  /d.  per  hour.  If  you  have 
any  men,  or  know  of  any,  I  shall  be  glad  to  hear  from  you 
asearlvaa  possible.  Waiting  your  earkr  reply,  I  remain, 
yours  truly,  Ji.ics8  Poweix,  Builder. 

Free  Labour  Begistration  Society. 

Head  Offices— 9,  Victoria-chambers,  Westminster,  S.W. 

Bankers— Messrs.  Banaon,  Bouverie,  A  Co. 

1.  PaU-maU  East,  S.W. 

Dear  Sir,— In  reply  to  your  note  I  beg  to  state  that  we 

can  supply  you  with  plenty  of  non-union,  good  steady  men, 

at  a  few  hours'  notice.     I  enclose  a  form  of  application, 

which  please  fill  in  with  the  requisite  particulars,  and  send 

to  us  by  rettim  of  post.— I  am,  dear  Sir,  yours  obediently, 

F.  C.  M AUDK,  Colonel,  Hon.  Sec. 
pro  J.  E.  T. 

AprillSth,  1808.  Brook HiU,  Sheffield. 
Bear  Sir,— I  am  in  receipt  of  your  note  of  yesterday.  I 
return  you  one  of  the  forms,  filled  up  and  sined.  The 
work  that  I  want  the  men  to  do  is  densed  moulded  work. 
I  hope  the  men  you  send  will  be  good  steadv  men,  as  I  do 
not  like  anv  drunkards.  Will  you  please  write  ana  say  by 
what  train  they  will  come  by,  and  tne  date,  and  I  will  meet 
thenoL  so  that  they  will  not  be  lost  or  make  any  mistake. 
Waiting  your  reply,  I  remain,  yours  truly, 

jAKxs  Powell,  Builder. 

The  following  was  the  form  referred  to  in  the 
foregoing  letter : 

Form  to  be  filled  up  by  employers  requiring  hands  from 
the  Free  Labour  Segistxation  Society. 

I>ate  18th  April  1888. 

Number  of  hands  reqwred. — Twelve  masons. 

Natw  of  «mpIoi/m«nt.— Banker  masons,  one  or  two  that 
can  set  stone. 

Piece,  dav-worllc,  or  otherwise. — 7d.  i)er  hour. 

Wages— 32s.  4d.  per  week« 

Probable  duration  qf  employmmt— Until  Crismas  or  longer. 

Price  of  lodgings  in  neighhowrhood. — About  S*.  per  week. 

Whether  in  conaequence  of  a  strike  or  not.— Strike  on  account 
of  letting  some  men  work  by  the  piece. 

What  portion  of  railway  fare  wiU  be  paid  by  employer.— -lOs. 
each  man,  and  if  ihsy  are  steady  good  men,  and  will  stop 
until  the  work  is  completed,  I  wm  pay  the  remainder  of 
their  fares. 

Any  fwrther  parbicvlars. 

I  hereby  aipree  to  confirm  to  the  rules  of  the  Free  Labour 
Registration  Society. 

(Si«iature  of  employer;       Jakcs  Powell. 
(Address  of  employer)  Brook  Hill,  Sheffield. 

It  further  appeared  that  on  the  22nd  April  the 
appellant  went  to  Colonel  Maude's  office,  and  the 
two  letters  from  the  respondent  and  the  above  form 
were  then  read  to  him  and  other  men.  The  appel- 
lant said  that  he  was  not  a  member  of  any  trades' 
union,  and  he  and  several  others  signed  an  agree- 
ment, of  which  the  following  is  a  copy  : 

Free  Laboub  Socistt. 
We,  the  undersigned  members  of  the  above  sooioty, 
having  accepted  employment  in  Sltoffield,  do  agree  that  one 
half  day's  wages  (and  9d.)  for  a  card  of  membership,  being 
the  fee  to  the  said  society  for  obtaining  us  the  employment, 
shall  be  deducted  by  instelments  from  our  wages  during  the 
ensuing  four  weeks.  And  we  do  also  agree  that  we  will  not 
quit  the  service  of  our  employer  without  just  or  reasonable 
cause,  or  unless  by  mutual  agreement,  berore  the  expiration 
of  the  current  year.  London,  22nd  April,  1868. 

The  agreement  was  sealed  with  Colonel  Maude's 
seal  for  the  purpose  of  identification,  and  on  the 
22nd  April  the  appellant  and  seven  other  men  went 
down  to  Sheffield,  but  refused  to  work  for  the 
respondent. 

It  was  contended  for  the  appellant,  first,  that  the 
respondent  ought,  under  the  Master  and  Servant 
Act  1867,  and  in  the  information  laid  by  him 
before  the  justices,  under  sect.  4,  to  have  set  forth 
the  amount  of  compensation  claimed  for  breach  of 
contract  and  not  claim  the  fulfilment  of  the 
contract.  Secondly,  that  under  the  Srd  section  of 
the  Master  and  Servant  Act  1867,  the  respondent 
was  bound  to  prove  a  contract  of  service  within  the 
meaning  of  some  enactment  described  in  the  first 
schedule  to  that  Act,  and  that  he  had  not  done  so. 
Thirdly,  that  there  was  no  jurisdiction  in  the  justices 
of  the  borough  of  Sheffield  to  hear  and  determine 
the  case  at  Sheffield.    Fourthly,  that  the  contract 


had  been  altered,  as  appeared  on  the  face  of  it»  by 
the  erasure  of  six  of  the  names  of  the  contracting 
workmen,  after  being  signed  by  the  appellant,  and 
thereby  vitiated.  Fifthly,  that  the  appellant  was 
brought  to  Sheffield  through  fraud  by  the  Free  Labour 
Registration  Society,  and  that  the  respondent  having 
accepted  what  they  had  done,  it  became  his  fraud. 

The  magistrates  overruled  all  the  above  five 
objections,  and  made  the  following  order : 

That  the  said  employed  shall  fulfil  the  contract  forthwith, 
and  that  the  said  employed  shall  forthwith  find  good  and 
sufficient  security  by  recovpiisanoe,  himself  in  the  sum  of 
201.,  and  two  sureties  in  the  sum  of  101.  each,  for  the  due 
fulfilment  of  the  said  contract ;  and  if,  upon  a  copy  of  a 
minute  of  this  order  being  served  upon  the  said  emj^yed, 
he  shall  neglect  or  refuse  to  comply  with  the  same,  in  that 
case  we  adjudge  the  said  emploved,  for  sudb  his  dis- 
obedience, to  be  imprisoned  in  the  house  of  correction,  at 
Wakefield,  in  the  West  ri^g  of  Yorkshire,  for  the  space  of 
one  month,  unless  he  shall  sooner  find  such  secuxitj  as 
aforesaid. 

The  question  for  the  court  was,  whether,  regard 
being  had  by  the  court  to  the  evidence  as  presented 
to  the  magistrates,  and  to  the  five  objections  taken 
on  the  hearing  by  the  appellant's  attorney,  and  their 
views  and  opinions  thereon,  the  order  made  by  them 
in  this  case  was  or  was  not  a  valid  and  effectual 
order  within  the  provisions  of  the  Master  and 
Servant  Act  1867. 

C.  Crompton^  for  the  appellant. — ^The  information 
is  bad,  because  it  is  not  in  the  alternative  requiring 
the  defendant  to  fulfil  his  contract,  or  to  pay  com- 
pensation. The  complainant  is  not  entitled  to 
insist  on  having  the  contract  performed,  he  must 
leave  that  to  the  magistrate.  [Willbs,  J. — We 
think  there  is  nothing  in  that  point,  therefore  it  is 
not  worth  while  sending  the  case  back  to  the  magis- 
trates to  consider  it,  as  the  respondent  did  not 
insist  on  having  compensation.]  The  next  point  is, 
that  sect.  9  allows  the  justices  to  order  the  contract 
to  be  performed,  and  if  the  defendant  disobeys  the 
order,  they  may  imprison  him  ;  but  there  must  be 
disobedience  before  the  justices  have  jurisdiction  to 
imprison,  and  therefore  this  order  is  bad,  because  it 
says  that  if  the  defendant  disobey  the  order  he  shall 
be  imprisoned.  [Willbs,  J.— We  cannot  quash  the 
order ;  we  can  only  give  an  opinion  as  to  the  deci- 
sion of  the  justices,  and  if  you  want  the  order 
quashed,  you  mu^  go  to  a  court  that  has  jurisdic- 
tion to  quash  it.J  The  next  point  is,  that  this  waa 
not  a  contract  of  service  within  the  meaning  of  the 
Act.  The  magistrates  say  that  it  came  within  the 
20  Geo.  2,  c.  19,  and  if  it  is  within  any  Act  it  muat 
be  that  or  the  4  Geo.  4,  c.  34.  The  20  Geo.  2,  c.  19, 
does  not  apply  to  contracts  where  the  service 
has  not  commenced,  and  though  the  4  Geo.  4, 
c.  34  does  extend  to  such  cases,  there  is  a 
proviso  that  it  shall  only  apply  to  sucb  cases 
when  the  contract  is  in  writing,  and  it  is 
submitted  that  there  was  no  contract  in  writing 
here.  The  agreement  signed  by  the  appellant  does 
not  contain  the  terms  of  the  contract,  either  as  to 
wages  or  the  duration  of  the  service,  and  there  is 
no  reference  in  it  to  the  other  documents. 

Hanncnf,  for  the  respondent,  was  only  called  upon 
to  argue  the  question  whether  the  contract  was  a 
contract  within  the  meaning  of  the  statutes.  The 
interpretation  clause,  sects.  2  and  8,  show  that  it  was 
the  intention  to  confine  the  operation  of  the  statute 
to  parties  affected  by  the  former  Acts,  and  sect.  4 
must  be  interpreted  by  sect.  2. 

Lowther  v.  Lord  Radnor »  8  East,  113 ; 

BrwnvM  v.  Penneck,  7  B.  &  C.  756, 
show  what  classes  of  servants  are  within  the  statute 
of  George.  He  further  contended  that  the  contract 
in  this  case  was  in  writing,  because  the  document, 
signed  by  the  manager,  was  referred  to  when  the 
,  agreement  was  signed. 
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Cronqjtonj  in  reply. 

W1LLE8,  J. — It  is  not  necessary  for  us  to  say 
whether  the  order  can  be  enforced-  The  respondent 
must  consider  whether  he  can  enforce  that  part  of 
it  which  adjudges  that  the  appellant  should  be  im- 
prisoned, or  whether  the  proper  course  would  not  be 
to  bring  him  before  the  justices  again  upon  another 
summons.  The  substantial  question  before  us  is, 
whether  the  contract  was  within  the  jurisdiction  of 
the  justices,  or,  in  other  words,  whether  sect.  3  of 
the  30  &  31  Vict.  c.  141,  must  be  so  read,  that  the 
law  introduced  by  the  20  Greo.  2,  c.  19,  and  4  Geo.  4, 
c.  84,  should  be  considered  to  be  still  existing 
for  the  purpose  of  defining  what  cases  are 
within  the  Act.  It  is  unnecessary  to  pronounce 
an  opinion  as  to  whether  it  is  necessary  that 
there  should  be  a  contract  in  writing  when  the 
service  has  not  commenced,  because  I  think  that 
there  is  in  the  document  signed  by  the  appellant  in 
this  case  a  reference  to  the  document  signed  by  the 
employer  with  abundant  clearness.  In  the  case  of 
BojfddlY,  Drmnmond,  11  East,  142,  which  is  the 
leading  case  on  this  subject,  there  was  a  book 
headed  *'  Shakespeare  subscribers,  their  signatures," 
which  was  signed  by  Drummond,  and  it  was  sought 
to  make  him  liable  by  reference  to  a  prospectus 
which  lay  upon  the  table  at  the  time  he  signed  the 
book.  But  that  would  not  do,  because  there  was  no 
reference  in  the  book  to  the  prospectus.  Here  we 
must  take  the  history  of  the  documents  and  see 
what  they  are.  The  employer  applied  to  the 
society,  and  the  head  of  the .  society  sent  him 
a  form  showing  the  headings  of  the  contract, 
with  details  to  be  filled  in  by  the  employer.  That 
document  is  brought  to  the  knowledge  of  the 
men,  and  they  assented  in  parol  to  the  terms.  Then 
the  document  signed  by  the  men  is,  *'  we  having 
accepted  employment  in  Sheffield  do  agree,  &c." 
Therefore  it  amounts  in  terms  to  this :  '*  We  accept 
the  employment  which  you  have  obtained  for  us.*' 
What  employment  is  that?  That  question  is 
answered  by  the  document  signed  by  the  employer. 
Therefore,  there  is  a  complete  contract  in  writing, 
and  the  statute  is  substantially  and  literally  com- 
plied with  Therefore  I  cannot  come  to  any  other 
conclusion  than  that  die  magistrates  were  right. 

Keatino,  J.  concurred. 

Bbbtt,  J. — ^The  only  objection  on  which  it  is 
necessary  for  us  to  give  judgment  is,  that 
there  was  not  a  contract  in  writing.  I  have 
very  considerable  doubt  whether  this  contract 
would  not  come  within  the  4  Greo.  4,  c.  34,  whether 
it  were  in  writing  or  not,  but  I  entirely  agree  that 
here  there  was  a  sufficient  writing  signed  by  the 
parties.  I  agree  that  to  be  so,  the  one  document 
must  refer  to  the  other,  but  I  think  that  here  there 
is  such  a  reference  in  the  document  signed  by  the 
appellant,  and  as  soon  as  evidence  is  given  to  show 
what  the  employment  referred  to  is,  it  appears  that 
it  is  a  reference  to  a  written  document  signed  by 
the  other  party.  I  think,  therefore,  that  the  two 
documents  may  be  taken  together,  and,  therefore^ 
that  the  magistrates  were  right. 

Judgment  for  the  respondent. 

Attorneys  for  the  appellant,  Purkia  and  Peny. 

Attorney  for  the  respondent,  FP.  Pitman. 


COUBT  OF   EZCHEaXTEB. 

Reported  by  H.  Lbioh  and  E.  Luklxt,  Esqn.,  Barriflterft. 

at-Law. 


Monday,  May  31,  1869. 

Case  v.  Stoset. 

Hackney  carriage— \  j-  2  Will  4,  c.  22,  ».  Z&— Re- 
fusal to  take  fare -^^  Street  or  place** — Bailway 
station — ^^  Public  street  or  road** 

A  cab  was  admitted  within  the  station  of  the  Great 
Northern  Railway  Company  at  King*s  Cross  for  the 
purpose  of  taking  up  persons  arriving  by  the  train. 
One  of  the  public  who  had  not  so  arrived  entered  the 
station  and  claimed  to  hire  the  carriage  ;  the  driver 
refused  to  take  him.  2*he  station  is  the  private  prO' 
perty  of  the  company : 

Held,  that  the  driver  had  been  guilty  of  no  offence  unchr 
the  Acts  relating  to  hackney  carriages,  the  provisions 
of  those  Acts  which  make  it  compulsory  on  a  driver  to 
be  hired  onlv  referring  to  cabs  plying  Jor  hire  in  streets 
or  places  where  the  public  at  large  have  a  right  to  be. 

This  was  a  case  stated  by  a  metropolitan  police 
ma^strate.  The  facts  of  the  case  appeared  to  be  as 
follows  :— 

On  the  8th  Sept.  1868,  William  Henry  Case,  the 
appellant,  made  a  complaint  before  the  magistrate 
against  the  driver  of  the  hackney  carriage  No.  3435, 
charging  that  the  said  driver  on  the  2nd  Sept.  then 
instant,  at  or  about  the  hour  of  nine  in  the  after- 
noon, did  in  a  certain  public  place,  to  wit,  the  Great 
Northern  Railway  Station  at  King's-cross,  in  the 
parish  of  St.  Fancras,  in  the  county  of  Middlesex, 
and  within  the  Metropolitan  Police  District,  refuse 
to  drive  the  said  carriage  to  a  certain  place  not  ex- 
ceeding six  miles,  to  which  he  was  required  to  drive 
the  appellant. 

Upon  such  complaint  a  summons  was  issued 
against  the  driver. 

On  the  day  named  in  the  summons,  Storey,  the 
respondent,  appeared  in  answer  to  the  summons. 

It  was  proved,  and  the  magistrate  found,  that 
at  the  time  of  the  commission  of  the  alleged 
offence  a  cab  strike  was  in  progress  in  con- 
sequence of  a  large  number  of  cab  propietors 
being  dissatisfied  with  the  refusal  of  the  rail- 
way companies  to  allow  their  cabs  to  enter  and 
remain  at  railway  stations  for  the  purpose  of  plying 
for  hire  therein,  and  to  convey  passengers  arriving 
in  London  by  train,  the  companies  permitting  or 
only  allowing  such  cabs  as  they  approved  of,  popu- 
larly known  as  privileged  cabs,  to  be  and  remain 
inside  such  stations  to  convey  the  passengers  so 
arriving,  and  which  privileged  cabs  were  subjected  to 
regulations  imposed  by  the  said  companies.  The 
dissatisfied  cab  proprietors  therefore  withdrew  their 
cabs  from  public  use,  but  the  privileged  cabs  con- 
tinued to  work  at  the  railway  stations.  The  appel- 
lant, who  was  a  cab  proprietor,  admitted  that  he 
was  a  member  of  the  cab  strike  committee,  and 
believed  that  it  was  one  of  the  resolutions  of  the 
committee  that  certain  of  the  proprietors  should  go 
to  the  several  railway  stations  and  seek  to  engage 
privileged  cabs  there  waiting  in  order  to  try  the 
question  whether  the  railway  stations  were  proper 
cabstands.  On  the  day  in  question  the  appellant 
went  in  a  cab  to  the  Great  Northern  Railway  Station 
to  meet  other  proprietors  to  try  that  right,  and 
waited  till  the  train  arrived,  when  finding  the  cab 
driven  by  the  respondent  standing  on  the  arrival 
platform  he  required  the  respondent  to  drive  him 
to  Camden  Town,  being  less  than  six  miles,  but  on 
hearing  that  the  appellant  had  not  arrived  by  train, 
the  respondent  refused  to  drive  him.  This  was  the 
offence  complained  of.  The  Great  Northern  Rail- 
way Station  is  not  a  place  appointed  by  ^e  Com* 
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missioners  of  Police  as  a  cabstand,  and  it  is  the  pri- 
rate  property  of  the  company. 

It  was  objected  before  the  magistrate,  on  the  part 
of  the  respondent — ^first,  that  the  cab  in  question 
was  not  a  cab  within  the  meaning  of  the  Hackney 
Carriage  Act,  which  the  appellant  had  a  right  to 
insist  on  hiring,  it  being  on  private  property,  and 
not  on  a  public  stand  or  public  place;  secondly, 
that  it  was  already  engaged  by  the  Great  Northern 
Railway  Company  to  convey  their  passengers  who 
oome  by  train,  and  that  the  appellant  had  no  right 
to  enter  the  railway  company's  premises  not  being 
a  railway  traveller,  and  insist  on  hiring  a  cab  wait- 
ing there;  thirdly,  that  it  was  not  a  legitimate 
attempt  to  hire  the  cab  on  the  part  of  the  appellant, 
it  being  a  mere  endeavour  to  inconvenience  the 
railway  company  by  withdrawing  their  cabs  from 
being  hired,  and  used  by  the  passengers  of  the  com- 
pany ;  fourthly,  that  under  sect.  84  of  1  &  2  Will.  4, 
c.  22,  the  driver  may  give  a  reasonable  excuse  for 
not  taking  a  passenger,  and  in  this  case  there  was 
a  reasonable  excuse  on  two  grounds,  first,  that  he 
was  engaged,  and  secondly,  that  the  appellant  did 
not  contemplate  a  hiring  for  legitimate  purposes ; 
fifthly,  that  the  proprietor  of  the  cab  had  a  right  to 
engage  with  a  luilway  company  for  the  exclusive 
use  of  his  cabs,  and  the  railway  company  had  a 
right  to  engage  cabs  for  the  convenience  of  the 
passengers  arriving  by  railway. 

On  &e  part  of  the  appellant  it  was  contended  that 
the  respondent  was  bound  to  drive  him,  and  in 
refusing  to  do  so  made  himself  liable  to  a  penalty 
under  the  85th  and  42nd  sections  of  1  &  2  Will.  4, 
c.  22,  and  17th  section  of  the  16  &  17  Vict.  c.  83,  or 
one  of  those  acts. 

On  the  part  of  the  respondent  it  was  urged  that 
the  Great  Northern  BaUway  Station  was  private 
property,  and  that  the  respondent,  as  all  other  cab- 
men who  entered  that  station  to  take  passengers 
were  either  hired  by  the  company,  or  at  all  events, 
were  on  private  ground,  and  not  in  any  street  or 
place,  so  as  to  be  under  the  jurisdiction  of  the 
Commissioners  of  Polioe,  and  when  there  could  not 
be  said  to  be  plying  for  hire  within  the  meaning  of 
the  Hackney  Carriage  Act. 

The  learned  magistrate  dedded  that  a  railway 
station,  being  the  private  property  of  the  railway 
company,  they  might  at  their  pleasure  exclude  or 
admit  cabs,  or  admit  them  only  on  conditions  which 
they  might  think  fit  to  impose ;  that  neither  6  &  7 
Vict.  c.  86,  nor  13  Vict.  c.  7,  which  authorise  the  Police 
Commissioners  to  appoint  standings  in  any  street, 
thoroughfare,  or  place  of  public  trust,  or  the  times 
at  which  cabmen  may  ply,  or  make  regulations,  can 
apply  to  a  railway  station  when  neither  cabmen  nor 
the  commissioners  themselves  could  enter  without 
committing  a  trespass ;  that  the  cabmen,  in  coming 
into  the  station  under  the  licence  of  the  railway 
companies  cannot  be  said  to  be  plying  tor  hire 
under,  or  to  be  when  there  governed  by  the  rules 
laid  down  in  the  Hackney  Carriage  Acts,  and  that 
whilst  each  party  was  within  the  railway  station 
their  transactions  with  each  other  must  be  governed, 
not  by  those  Acts,  but  by  the  ordinary  law  which 
controls  caaes  of  contract.  He  therefore  held  that, 
so  far  as  the  Hackney  Carriage  Acts  were  con- 
cerned, the  appellant  oould  not  seek  any  redress  for 
the  respondent's  refusal  to  convev  him  to  his  place  of 
destination,  and  therefore  dismissed  the  summons. 
The  question  for  the  court  was  whether,  upon  the 
foregoing  grounds,  the  magistrate  was  justified  in 
dismissing  the  complaint. 

The  1  &  2  Will.  4,  c.  22,  s.  85,  enacts  that  every 
hackney  carriage  which  shall  be  found  standing  in 
any  street  or  pUce,  and  having  thereon  any  of  the 
numbered  plates  required  by  this  Act  to  be  fixed  on 
hackney  carriages,  shall,  unless  actually  hired,  be 
deemed  to  be  pijing  for  hiie»  although  snehfattokn^ 


carriage  shall  not  be  on  any  standing  or  place 
usually  appropriated  for  the  purpose  of  hackney 
carriages  standing  or  plying  for  hire ;  and  the 
driver  of  every  such  hackney  carriage  which  shall 
not  be  actually  hired  shall  be  obliged  and  compelled 
to  go  with  any  person  desirous  of  hiring  such  hack- 
ney carriage.  The  4th  section  of  the  same  Act 
enacts  that  every  carriage  with  two  or  more  wheels 
which  shall  be  used  for  the  purpose  of  standing  or 
plying  for  hire  in  any  public  street  or  road  within 
five  miles  of  the  General  Post-office,  in  the  city  of 
London,  shall  be  deemed  and  taken  to  be  a  hackney 
carriage  within  the  meaning  of  the  Act. 

The  23rd  section  enacts  that  if  any  carriage  shall 
be  used  for  the  purpose  of  standing  or  plying  for 
hire  as  a  hackney  carriage  in  any  public  street  or 
road  at  any  place  within  the  distance  of  tre  miles 
from  the  General  Post-office  in  the  city  of  London, 
such  carriage,  not  having  the  proper  stamp  office 
plate  fixed  thereon,  as  required  by  the  Act,  certain 
penalties  shall  be  payable  by  the  driver  and  pro- 
prietor. 

The  42nd  section  enacts  that  if  the  driver  of  any 
hackney  carriage  shall  refuse  to  go  with  any  person 
desirous  of  hiring  his  carriage  for  the  legal  and 
proper  fare  allowed  by  this  Act,  he  shall  be  subject 
to  a  penalty. 

The  16  &  17  Vict.  c.  88,  s.  7,  enacto  that  the 
driver  of  every  hackney  carriage  which  shall  ply 
for  hire  within  the  limits  of  the  Act,  shidl,  unless 
such  driver  have  a  reasonable  excuse  to  be  allowed 
by  the  justice  before  whom  the  matter  shall  be 
brought  in  question,  drive  such  hackney  carriage  to 
any  place  to  which  he  shall  be  required  by  the  hirer 
thereof  to  drive  the  same,  not  exceeding  six  miles 
from  the  place  when  the  same  shall  have  been 
hired. 

Demnan,  Q.C.  (with  him  H,  fFtMonwand  Hancodc) 
for  the  appellant.-^The  magistrate's  decision  comes 
to  this :  The  Hackney  Carriage  Acts,  do  not  apply  at 
all  to  cabs  plying  within  a  station,  but  all  engage- 
ment of  such  cabs  must  be  regulated  by  tiie  cnndinary 
law  of  contract.  [Braxwsll,  B. — Are  we  con- 
cerned with  the  reasons  given  for  his  decision  by 
the  magistrate  if  we  think  his  conclusion  right  in 
law?  I  am  inclined  to  think  that  the  cabman  had 
a  reasonable  excuse  here.]  The  magistrate  has  not 
based  his  decision  on  the  existence  of  a  reasonable 
excuse  of  which  he  is  imule  by  the  statute  the  judge. 
I  contend  that  it  is  not  necessary  that  the  cab  should 
be  in  a  public  street  or  place,  provided  that  it  is 
plying  for  hire  within  the  metropolitan  district  and 
bearing  a  numbered  plate.  That  is  all  the  wonls  of 
the  85th  section  on  which  this  case  depends,  re- 
quire. A  cab  which  is  intended  for  plying  in  the 
public  streets  does  not  cease  to  be  a  hackney  carriage 
and  subject  to  the  Hackney  Carriage  Acts  because 
it  has  gone  up  a  private  carriage  drive  for  a  moment. 
The  cabman  was  not  in  this  case  hired  by  the  rail- 
way company :  he  had  only  gone  on  their  premises 
by  their  licence  to  take  up  any  of  the  public  there 
who  might  require  him ;  if  he  was  thereby  entitled  to 
say,  **  I  will  not  take  you  because  you  have  not  come 
by  the  train,"  he  might  say  to  another,  ^'  I  will  not 
take  you  because  you  have  not  got  a  large  family  with 
you,  or  a  great  quantity  of  luggage.**  If  the  hiring 
depends  on  the  ordinary  law  of  contract,  there  is 
nothing  to  make  the  cabman  compellable  to  go  at  the 
statutory  rate  of  charges.  Secondly,  should  the  court 
be  of  opinion  that  the  section  only  applies  where  the 
cab  is  standing  in  a  public  place,  I  contend  that  a 
railway  station  is  a  public  place  for  this  purpose.  It 
is  true  it  is  not  open  to  the  whole  of  the  public,  but 
only  to  persons  having  business  with  the  company 
by  their  licence.  Still  it  is  a  place  of  public  resort, 
and  there  have  been  many  decisions  that  private 
property  may  for  oertain  purposes  be  considwed  a 
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public  place.  [Kelly,  C.  B. — Suppose  the  owner 
of  a  private  mansion  was  giving  a  party,  and  per- 
mitted cabs  to  come  up  and  stand  in  the  carriage 
drive  in  his  park  to  take  up  any  guests  who  might 
require  their  services,  do  you  say  that  a  stranger 
could  come  into  the  park  and  claim  to  hire  one  of 
these  cabs  as  of  right  ?]  The  cabman  could  have  no 
right  to  refuse  to  take  one  of  the  public  on  the 
ground  that  he  was  a  trespasser. 

Brown,  Q.  C.  (with  him  A,  WiUs\  for  the  re- 
spondent, was  not  called  upon. 

Kblly,  G.  B.— This  case,  though  of  considerable 
importance,  does  not  present  much  difficulty.  The 
question  is,  whether  the  cabman  was,  in  this  case, 
bound  to  agree  to  be  hired  by  the  appellant.  By 
the  definition  of  a  hackney  carriage,  contained  in 
the  4th  section  of  the  I  &  2  Will.  4,  c.  22,  which 
must  be  deemed  incorporated  in  all  the  other 
clauses,  the  standing  or  plying  for  hire  in  any 
public  street  or  road,  is  made  essential  to  the  cha- 
racter of  a  hackney  carriage.  The  question  here  is, 
whether  the  cab  was  standing  or  plying  for  hire 
within  the  meaning  of  the  Act.  Now  such  a 
standing  or  plying  for  hire  must,  it  appears  to  me, 
mean  a  standing  or  plying  for  hire  by  any  one  of 
the  public  who  may  think  fit  to  hire.  Now  this 
cannot  be  said  to  be  the  case  here.  A  railway 
company  allows — perhaps  there  was  what  amounted 
to  a  contract  between  the  cabowners  and  the  com- 
pany, but  this  is  not  clear  on  the  facts  stated — at 
any  rate  the  company  allows  cabs  to  oome  into  the 
station  before  the  arrival  of  the  train,  on  the  con- 
dition that  they  shall  be  hired  only  by  persons 
coming  by  the  train.  The  cabs  were,  no  doubt, 
in  one  sense,  standing  or  plying  for  hire  within  the 
company's  premises,  while  waiting  tojbe  hired  by 
persons  arriving  by  the  train ;  but  that  is  only  'done 
by  the  licence  of  the  company ;  it  must  accordingly 
depend  upon  the  arrangement  made  with  the  com- 
pany by  whom  they  shall  be  liable  to  be  hired,  in 
what  order  and  subject  to  what  regulations.  So 
far  as  such  matters  as  these  are  concerned,  they 
must  be  regulated  by  the  authority  of  the  company 
by  whose  licence  alone  they  are  admitted  on  the 
premises.  This  cannot  be  a  standing  or  plying  for 
hire  within  the  meaning  of  the  Act,  for  that  must 
mean,  as  I  have  before  said,  for  hire  by  any  one  of 
the  public  as  a  matter  of  right,  not  under  any  par- 
ticular arrangement  or  licence  of  a  railway  company. 
When  we  look  further  to  the  subsequent  words 
of  the  definition,  we  find  the  standing  or  plying 
for  hire  must  be  in  a  *' public"  street  or  road. 
That  appears  to  me  to  remove  all  doubt  on  the 
subject.  It  appears  that  the  premises  on  which 
these  cabs  were  standing  was  not  a  public  street  or 
place,  but  private  property.  It  was  certainly  a  place 
of  public  resort,  but  the  public  only  resorted  there 
under  the  authority  of  or  by  virtue  of  a  contract 
with  the  company  upon  business  connected  with  the 
company.  The  company  might  exclude  the  public 
from  the  place  where  the  cabs  were  standing.  They 
open  it  only  so  far  as  they  find  it  necessary  for  the 
ordinary  traffic  of  the  railway;  in  every  other 
sense  it  is  a  private,  not  a  public  place.  The 
public  street  or  road  within  the  Act  must  be 
open  to  the  whole  public;  this,  the  station,  is  not,  but 
only  for  the  use  of  passengers  and  persons  having 
business  with  the  company.  Therefore,  in  my 
opinion,  this  cab  was  not  standing  or  plying  for  hire 
within  the  meaning  of  the  Act.  The  argument 
which  Mr.  Denman  founded  upon  the  words 
"  street "  or  "  place  "  would,  if  carried  out,  apply  to 
the  premises  of  a  private  proprietor  who  had  per- 
mitted cabs  to  come  within  his  premises  for  the 
purpose  of  taking  up  any  of  his  guests  who  might 
require  Unem.  There  may  be  certain  inGonrenienoet 


arising  from  this  decision  in  the  absence  of  any 
regulations  made  by  the  railway  companies  that  the 
cabs  shall  be  bound  to  take  the  persons  first  claiming 
their  services  or  any  other  regulations  as  to  the 
order  of  hiring.  These  inconveniences  it  is  in  the 
power  of  the  company  to  remedy ;  we  have  only  to 
deal  with  the  law  as  we  find  it. 

Brahwell,  B. — I  am  of  the  same  opinion.  I 
quite  agnree  with  the  decision  of  the  learned  magis- 
trate. The  85th  section  of  the  1  &  2  Will.  4,  c.  22, 
appears  to  me  very  inartificially  drawn.  But  the 
question  is,  whether  the  cab  was  in  this  case  found 
standing  in  a  street  or  place  within  the  meaning  of 
the  Act.  I  should  say  certainly  not.  It  must  be  a 
place  to  which  the  public  have  access  as  a  matter 
of  right.  Otherwise  the  most  absurd  consequences 
would  follow;  a  cab  might  be  liable  to  be  hired 
while  standing  in  its  proprietor's  own  yard.  Ano- 
ther observation  occurs  to  me.  By  the  language 
of  the  section  the  obligation  to  be  hired  does  not 
arise  unless  the  cab  has  on  a  numbered  plate.  By 
sect.  23  it  appears  that  the  penalty  for  not  having 
a  numbered  plate  is  confined  to  cases  where  thecar-' 
riage  is  used  for  the  purpose  of  standing  or  plying 
for  hire  as  a  hackney  carriage  in  any  public  street 
or  road.  Now  the  station  is  not  a  public  street  or 
road,  and  consequently  the  cab  might  ply  in  the 
station  without  a  numbered  plate,  and  the  only 
result  would  be  that  by  taking  off  the  plate,  the 
driver  would  be  free  from  the  effect  of  sect.  85, 
within  the  station.  It  seems  to  me  clear  that 
reading  all  these  sections  together  the  '*  street  or 
place  in  sect.  85,**  is  the  same  thing  as  the  "  public 
street  or  road,*'  in  sect.  28.  Mr.  Denman  has  urged 
that  if  this  be  so,  the  public  at  railway  stations  are 
at  the  cabman's  mercy.  I  doubt  whether  that  is 
the  effect,  for  it  seems  to  me,  on  looking  to  the  pro- 
visions of  the  Act  that,  although  the  cabman  may 
not  be  liable  to  be  hired  compulsorily  in  the  first 
instance,  if  he  once  submit  to  be  hired,  he  must  go 
for  the  statutory  rate  of  charges. 

Channell,  B. — I  agree  with  the  magistrate's  de- 
cision. The  reasons  upon  which  he  baied  it  appear 
to  me  quite  immaterial  for  us  to  consider.  The 
85th  section  of  the  Act  was  no  doubt  meant  to  pre- 
vent cab  drivers  from  capriciously  refusing  fares,  and 
it  appears  to  me  that  it  was  only  intended  to  apply 
to  public  streets  or  places  where  both  the  cabs  and 
the  public  have  a  right  to  be.  This  case  appears  to 
me  to  fail  in  two  points.  The  cab  had  no  right  to 
be  in  the  station  ;  it  is  a  matter  of  convenience  for 
the  public  that  there  should  be  cabs  close  by  the 
place  where  the  train  stops.  That,  however,  is 
brought  about  by  arrangement  with  the  railway 
company.  The  second  point  is,  that  the  person  who 
claimed  to  hire  the  cab  had  no  right  to  be  on  the 
premises. 

Clbasby,  B. — I  also  have  come  to  the  same  con- 
clusion. I  think  the  4th  section  amply  justifies  the 
decision  we  now  give.  That  section  being  the  one 
which  defines  what  a  hackney  carriage  is  to  be 
must  govern  the  whole  Act,  and  it  seems  to  me  clear, 
looking  to  the  words  used  in  it,  that  the  85th  section 
must  be  confined  in  its  effect  to  cabs  standing  in  a 
public  street  or  place,  and  cannot  apply  to  private 
premises. 

Jttdffment/or  respondenU 

Attorney  for  appellant,  Fry, 

Attorneys  for  respondent,  Wontner  and  Sons, 
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V.  G.  JAMES'S  COXTBT. 

Reported  by  W.  H.  Bbvhst  and  B.  T.  Boulv,  EaqiB., 
BarristorB-at-Law. 

Friday,  June  4,  1869. 

Rabbittb  v.  Woodwabd. 

PracticA — EccUsiasticcU  law — Sequestration — Clergy' 
man* 8  life  estate — ConaoUclated  order  of  court,  No.  29, 
rule  II, 

A  writ  of  seqruesiration  may  issue,  notwithstanding  a 
partial  levy  may  have  been  made  under  a  former  writ, 
the  clergyman  having  onhf  a  Ufe  estate  in  certain 
freehold  rents,  the  sheriff  could  not  make  the  usual 
return  of  nulla  bona. 

Motion  for  the  issuing  of  a  writ  of  sequestratioQ 
under  the  following  circumstances  : — 

By  an  order  made  in  this  cause,  and  dated  the 
20th  Feb.  1868,  the  plaintiff,  a  clergnrman,  was 
ordered  to  pay  into  court  a  sum  of  829/.  9^.  within 
seven  dajs  after  service  of  the  order.  This  was 
not  done  by  the  time  specified,  and  on  the  10th 
Julj  following  a  commission  of  sequestration  was 
issued  of  the  plaintiff's  personal  estate,  and  the 
rents,  issues,  and  profits  of  any  real  estate  the  plain- 
tiff might  hare  within  the  jurisdiction  of  the  sneriff 
of  Somersetshire.  The  personalty  consisted  of  cer- 
tain household  goods,  and  he  had  a  life  estate  in 
certain  real  estate^  of  about  the  annual  rental  of 
liOl  The  sequestrators  under  the  commission  had 
sold  the  goods,  which  realised  about  50L,  and  having 
received  some  rents  of  the  real  estate,  were  desirous 
of  paying  into  court  the  balance  of  the  sum  directed 
to  be  paid  in  by  the  former  order. 

A  summons  for  leave  to  do  this  had  been  taken 
out,  but  a  difficulty  arose  in  consequence  of  there 
being  no  sufficient  return  by  the  sheriff  as  to  what 
had  been  done  under  the  former  levy. 


The  defendants  now  gave  a  notice  of  motion  before 
this  court  that  a  writ  of  sequestration  might  issue  to 
the  Bishop  of  Bath  and  Wells,  in  whose  diocese  the 
plaintiff's  rectory  was  situated,  commanding  him  to 
enter  into  the  rectory  and  parish  church,  and  to 
take  and  sequestrate  and  hold  the  same  until  he 
should  have  levied  the  sum  of  213/.  lis.  and  Interest 
thereon  of  the  rents,  tithes,  issues,  and  profits 
thereof,  and  other  ecclesiastical  goods  in  his  diocese 
of  and  belonging*  to  the  said  rectory  and  parish 
church,  and  to  the  plaintiff  as  rector  thereof,  and  the 
consequential  directions. 

B,  B.  Rogers,  in  support  of  the  motion,  said  it 
was  considered  that  under  the  consolidated  orders 
of  the  court.  No.  29,  Rule  11,  Schedule  J,  a  writ 
of  sequestration  could  not  issue  until  the  sheriff 
of  the  county  had  made  a  return  of  nuUa  bona 
within  his  jurisdiction.  This  it  was  impossible 
he  should  do  in  the  present  case,  the  plaintiff  having 
only  a  life  estate  in  the  freehold  premises  before- 
mentioned.  The  defendants  should  not  be  obliged 
to  wait  until  the  annual  proceeds  of  the  real  estate 
had  realised  the  balance  due.  as  the  life  estate 
might  any  day  fail. 

The  Vics-Changbllos,  after  some  consideratioa, 
directed  that  the  writ  of  sequestration  might  issue 
as  moved  for,  with  a  recital,  in  lieu  of  the 
usual  one  of  a  previous  return  of  nutta  bona ;  that  it 
appearing  that  the  property  returned  by  the  com- 
missioners under  the  former  writ  was  insufficient  to 
pay  the  balance  due  under  the  former  order  of  the 
court  of  the  10th  Feb.  1868,  the  amount  ^ould  be 
realised  under  the  writ,  with  the  usual  directions. 

Order  acoordingily, 

Solidtortf :  Dyne  and  Harvey,  Lincoln's-inn-flelds. 
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